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PREFACE 

TO  THE  TENTH  EDITION. 


The  last  edition  of  this  treatise  was  published  in  1914, 
soon  after  the  outbreak  of  the  recent  war,  and  the 
questions  of  marine  insurance  which  have  arisen  in 
the  interval  have  been  mainly  the  result  of  the 
abnormal  conditions  under  which  Urade  and  navigation 
were  carried  on  during  the  continuance  of  hostilities. 

The  practice  of  effecting  separate  insurances  against 
marine  risks  and  war  risks,  though  by  no  means  new, 
had  previously  not  given  rise  to  much  litigation. 
During  the  war,  however,  many  cases  came  before 
the  Courts  in  which  it  became  necessarv  to  decide,  in 
the  absence  of  direct  evidence,  whether  a  loss  fell 
upon  one  or  another  set  of  underwriters.  Other  cases, 
more  important  from  the  point  of  view  of  the  lawyer, 
have  contributed  to  the  deyelopment  of  the  rule  of 
causa  proxima  and  of  the  law  with  regard  to  restraints, 
&c.  of  princes. 

The  passages  which  deal  with  national  character 
and  the  law  of  prize  have  been  revised  in  view  of  tihe 
many  new  decisions  on  these  subjects,  which  have 
been  incorporated  in  the  work  so  far  as  they  bear 
the  law  of  marine  insurance. 


PBEFAOB  TO  THE  *EIiTH  EDITION. 


I 
I 


The  cases  to  the  end  of  1920  have  be0n  duly  noted, 

and  pains  have  been  taken  to  ensure  the  accuracy  of 
the  leferenoes  to  the  course  of  business  in  matters  of 
marine  insurance.  In  this  connection  the  editors 
wish  to  express  their  thanks  to  Rear-Admiral  Sir 
Edward  Inglefield,  Secretary  of  Lloyd's,  to  Mr. 
C.  W.  Wright,  of  Doyd's,  and  to  Mr.  G.  R.  Rudolf, 
Member  of  the  Association  of  Average  Adjusters,  for 
information  which  they  have  kindly  supplied. 

E.  L.  DE  H. 
R.  I.  S. 


11,  Kino's  Bench  Walk,  Temple, 
February,  1921. 
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ADDENDA. 


The  decision  of  the  Court  of  Appeal  in  Whittle  v.  Mountain,  [1920] 
1  K.  B.  447  (cited  in  §§  508,  509,  694,  778,  799,  812),  has  been  affirmed 
by  the  Mouae  of  Lords:  [1921]  W.  N.  96. 

In  tiie  afpeal  to  the  House  of  Lordks  in  Qaunt  v.  Bntish  and 
Wwmgn  Ing.  Co.,  [IWO]  1  K.  B.  903  (cited  in  (§  225,  799a,  Seib), 
jiMl|{iiiciiit  was  feserved  on  the  17tii  Fehnmy,  1^1. 

1%e  judgiBents  of  the  Priae  Ckynrt  in  The  Kronprintestan  Marga- 
f^Oa,  [1917]  P.  114  (cited  in  SS  «S9,  763),  and  in  TAe  jPintmo,  [1919] 
P.  219  (died  in  §  7«»),  haw  beoi  affirmed  by  the  Privy  Oonncil: 
[1921]  W.  N.  22. 

The  judgments  of  the  Priae  Oonrt  in  The  PHne  der  Heierlanden, 
[1920]  P.  216  (cited  in  §  763a),  and  The  Veafa,  [1920]  P.  386  (dted 
in  §  659),  were  reversed  by  the  Privy  Council  on  the  16th  March,  1921. 


MARINE  INSURANCE 


PART  I. 

OP  THE  NATUEE,  POEMATION,  AND  SUBJEOT-MATTEB 
OP  THE  OONTBAOT  OP  MABINE  INSUEANCE. 


OHAPTEE  I. 

THE  CONTEACT  OF  BfARINE  IHSURANCE  GENERALLY. 

SECT. 

OaUMoB  of  T«nn8   1, 2 

Nature  of  the  Tndemni^y  afforded  by  Marine  Insurance   8 — 6 

1.  Until  tiie  jear  ld07  the  Law  of  Marine  Insnmiiee  was  Codification 
derived  mainly  from  the  decisions  of  the  Courts  and  the  Marine^*'' 
treatises  of  text-wTiters;  but  its  leading  principles  are  now 
ocmtamed  in  the  Marine  Insoxanee  Aet,  1906  (6  £dw.  7^ 
o.  41),  the  full  title  of  which  is  "  An  Act  to  codify  the  Law 
relating  to  Marine  Insurance  "  (a).  The  Act  came  into  force 
on  the  Ist  of  January,  1907  (b). 

The  nature  and  scope  of  the  contract  of  Marine  Insurance 
are  explained  in  the  first  three  sections  of  the  Act  in  the 
following  terms: — 

Section  1.  A  contract  of  marine  iusurauce  is  a  contract  Marine 
whereby  the  insurer  undertakes  to  indemnify  the  assured,  ^^^^'^ 

(a)  The  title  of  an  Act  of  Parliament  is  now  a  part  of  the  Act,  and 
may  be  taken  into  oonsideration  for  the  purpose  of  construing  it.  See 
May^  Pariiameatary  Practice,  11th  ed.  376,  385;  Fielden  v.  Morley 
Oo^ntion,  [1899]  1  Ch.  1,  3;  per  Lord  Haldane,  L.  C,  and  Lord 
HobUoh  in  Vaober  v,  Loadon  Society  of  CompoBitors,  [1918]  A.  C.  107, 
111,  128.  For  tiie  rules  of  ooortmetioii  applicable  to  a  codifying  statute, 
see  per  LcNid  HevMMI,  m  Bmtk  of  Snglaiid  VagUano,  [1891]  A.  C. 
107,  144. 

(6)  Mar.  Ins.  Act,  1900,  s.  98. 

A.—VOL.  I.  1 
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ill  manner  and  to  the  extent  thereby  agreed,  against 
marine  losses,  that  is  to  say,  the  losses  iAoitot  to 
marine  ady^tme  (c). 

SxtiMi  2. — (1)  A  contract  of  marine  insurance  may, 
liy  ite  ezj^ms  tenns,  aat  by  usage  of  foade,  be  extended 
80  as  to  pioteet  the  assured  against  losses  on  inland 
waters  or  on  any  land  risk  which  may  be  incidental  to 
any  sea  voyage  (<?). 

(2)  Where  a  ship  in  course  of  building,  or  the  launch 
of  a  ship,  or  any  adventure  analogous  to  a  marine  adven- 
ture, is  covered  by  a  policy  in  the  form  of  a  marine  policy, 
the  provisions  of  this  Act,  in  so  far  as  applicable,  shall 
apply  thereto  (e) ;  but,  except  as  by  Hiis  section  provided, 
nothing  in  tius  A^  shidl  alter  or  ailect  any  rule  of  law 
if^pliealde  to  any  contract  of  insurance  other  than  a 
contract  of  marine  insurance  as  by  this  Act  defined. 

Section  3. — (1)  Subject  to  the  provisions  of  this  Act, 
every  lawful  marine  adventure  may  be  the  subject  of  a 
contract  of  marine  insurance  (/) . 

(2)  In  particular  there  is  a  marine  adventure  where— 
(a)  Any  ship  goods  or  other  moveables  are  exposed 
to  maritime  perils.  Such  property  is  in  this 
Act  r^etied  to  as  "insnraUe  prc^^erty 
^  (b)  The  earning  or  aeqnisitKm  of  any  freight, 
passage  money,  commission,  profit,  or  other 
pecuniary  benefit,  or  the  security  for  any 
advances,  loan,  or  disbursements,  is  endan- 
gered by  the  exposure  of  insurable. property 
to  maritime  perils; 

(e>  in  flM  mwaXk  edition  of  ffali  wvA  Marino  IntanuMo  wtm  defined 
as  ooalBMt  wImnIij  oao  pwty,  for  an  •gxtuA  eoniidoiation,  nnder^ 
tite  to  Mondfy  Hw  oOmt  agnloit  loee  arith^  from  certain  perils  or 
if  riiii,  to  wiieli  kk  dup,  merdiaadiae^  or  oOer  inieceol  in  a  nnrilfano 
adventure,  maj  bo  mpoMid  daring  a  eerlidn  vogrago,  or  a  eertain  period 
of  time  " 

((T)  See  post,  §§  447,  457,  460,  470,  507. 

Cc)  Th  3  stamping  of  a  policy  on  ship  und^r  constmetion  or  rqpoir,  or 
on  trial,  is  regulated  by  the  Eevenue  Act,  1903,  s.  8. 

(/)  It  is  said  that  sect.  3  is  intended  to  express  the  principle  that  the 
insurance  is  effected  in  respect  of  the  pecuniary  interest  of  th©  assured 
in  a  marine  adventure.  See  Chalmers  &  Owen,  Mar.  Ins.  Act,  2nd  ed. 
p.  6.  Por  Ute  dietanetion  between  the  subject-matter  insured,  and  the 
m^fmi  a/  «  Mmtrtuft  of  Mmrino  Imnirmitee,  see  ibid.,  and  per  Brett,  L.  J., 

Bqmer  ».  Pieriam  (1881),  18  Ch.  D.  1,  7.  Aa  to  the  effect  of 
illi||Bliyy  aee  pott,  Bari  II.  CbMp.  V. 
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Mixed  soft 
and  land 


Marine 
adventure 
and  maritime 


CHAP.  I.J      MABINE  INSUBANC£  GENERALLY. 

(c)  Any  liability  to  a  third  party  may  be  incurred  by   

tiie  owner  of,  or  otber  person  interested  in  <» 
responsible  for,  insurable  property,  by  reason 
of  mari^ame  perils. 
"  Maritime  perils  "  means  the  perils  consequent  on,  or 
incidental  to,  the  navigation  of  the  sea,  that  is  to  say, 
perils  of  the  seas,  fire,  warjerils,  pirates,  rovers,  thieves,  j/ 
captures,  seisures,  restraints,  and  detainments  6f  princes 
and^^peoples,  jettisons,  barratry,  and  any  other  perils, 
either  of  the  like  kind  or  which  may  be  designated  by 
the  p<^y(p). 

2.  The  party  indemnified,  called  the  assured  in  the  Act,  Explanation 

,  _  of  tsrms. 

is  sometimes  also  called  the  hmarea. 

The  property  or  thing  insured  itself  is  called  in  the  Act 
the  subject-matter  insured  {h).  In  earlier  editions  of  this 
irork  it  was  called  the  subjeet  of  insurance. 

The  title  or  interest  which  the  assured  has  in  the  sabjeot- 
matter  insured  is  called  his  insurable  interest. 

The  party  undertaking  to  indemnify  the  assured  against 
loss,  called  the  insurer^  in  the  Act,  is  also  generally  called  the 
underwriter. 

The  consideration  for  which  he  so  undertakes  to  indemnify 
the  assured  is  called  the  premmm  (i). 

The  instrument  by  which  the  contract  of  indemni^  is 
■effected  is  called  in  England  the  policy. 

That  which  is  insured  against  is,  as  appears  in  sect.  3  (2), 
loss  arising  from  maritinie  perils  or  oaatialties. 

These  casualties  are  in  technical  language  called,  some- 

iff)  See  pott.  Fart  HI.  Chap.  II.,  "Losses  by  the  Perils  insured 
^igainat.^  1  * 

(A)  See  8.  6  (1),  po»t,  $  258,  and  of.  s.  3  (1),  mprm,  in  "wbkik  a  maniM 
^adventure  is  said  to  be  tiie  **  snhject  of  a  contract  oi  marine  inmiranee." 

(•)  The  word  premium  is  nsed  in  the  Act  and  in  general  fau^^nage  wdy 
to  denote  the  stipnlated  sum  of  money  which  the  assured  nsnalljr  pays  to 
ihe  underwriter.  Lord  Eeber  pointed  out  that  the  word  might  be  used  in 
a  wider  sense,  to  cover  the  consideration  (whatever  it  may  be)  which 
raovea  from  the  assured  to  the  insurer.  In  this  sense  the  premium  whidi 
a  member  of  a  mutual  insurance  association  pays  is  his  liability  to  con- 
tribute to  the  losses  of  other  members.  See  Lion  Insurance  Association 
V.  Tucker  (1883),  12  Q.  B.  D.  176,  187.  The  term  is  not  used  in  thia 
sense  iu  tho  Act.   See  s.  85  (2). 

1  (2) 
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tiines,  the  perils  insured  agaHmt  and  sometimes  the  mfca* 
covered  hij  the  policy,  expressions  which  mean  one  and  the 
same  thing,  and  are  employed  to  signif  j  thoee  causes  of  loss 
i^^ainst  the  effect  of  which  fJie  underwriter  undertakes  hy  his 
contract  to  indemnify  the  assured. 

The  interest  of  the  assured  is  technically  said  to  he  covet  ed 
%  the  policy,  when  the  sum  or  aggregate  of  sums  insuied  in 
the  policy  is  sufficient  to  afford  him  full  compensation  for 
whatever  loss  that  interest  may  sustain. 

K  the  value  of  his  interest  exceeds  the  sum  insured,  the 
mxSBM  id  ijuterest  is  ttoA  to  he  vneavereS  by  (he  poHcy" 
and  the  assured  to  be  "  to  ou^  inswer  in  respect  of  the 
uninsured  balance''  (fc). 

When  the  liability  of  the  underwriter  ccNnmenoes  under 
the  oontrad;,  tedmioal  mode  of  expressing  this  is  by 
saying  that  "  the  policy  attaches''  or  th^e  risk  hegim  to 
fW,'*  or  "  the  risk  attaches "  (I)  from  that  time. 


Nature  of  the     3.  The  very  essence  of  the  contract  of  Marine  Insurance  is 


^  I 


•ftwded  By    that  it  is  a  contract  of  indemnity  (m) ;  its  sole  and  exdusive 

ice.      object  is  to  procure  for  the  assured  indemnitj,  in  the  strictest 
sense  of  that  word,  for  any  losses  he  may  sustain  through  the 

CI)  See  Mar.  Ins.  Act,  1906,  8.  81,  pogt,  §  121ff. 
(1)  This  is  the  tenn  vMd 'm  ik»  Aei.  Sw  n.  4S,  U,  tai  SMale  I., 

nr.  1—4. 

This  principle  may,  however,  be  violated  by  means  of  a  valued 
policy,  the  valuation  of  the  subject  of  insurance  therein  being  in  general 
conclusive  against  both  parties.  Therefore  it  has  been  said  that  "a 
policy  of  insurance  is  not  a  perfect  contract  of  indemnity.  It  must  be 
taken  with  this  qualification,  that  the  parties  may  agree  beforehand  in 
estimating  the  value  of  the  subject  assured,  by  way  of  liquidated  damages, 
as,  indeed,  they  may  in  any  other  contract  to  indemnify."  Opinion  of 
tke  Judges  in  Irving  v.  Manning  (1847),  1  H.  L.  C.  287,  307;  see 
also  IfeArliinr,  Marine  Ins.  p.  68,  where  it  is  shown  that  in  open  policies 
in  siiip,  in  eonstqneBee  ni  ibo  zeoon^niaed  metiiod  of  compnting  tiie  value 
ttHtr  n  loss,  ike  assnred  neovcn  more  Hak  kis  real  loss  when  the  freight 
is  also  insured.  Under  pelieies  on  freight,  again,  tiie  assured  may  recover 
aore  than  an  indemnity,  as  in  case  of  a  lorn  ht  is  enliiied  to  be  paid  the 
gross  freight,  i.e.,  without  any  deduction  in  respect  of  the  expenses  whidi 
would  have  been  incurred  after  the  loss  to  earn  the  freight.  On  tlw 
other  hand,  in  respect  of  cargo  generally,  he  recovers  less  than  his  losa 
under  an  open  policy.   See  post.  Part  I.  Chap.  XIII.  "  Valnatioa,'' 
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agency  of  those  sea-risks  against  the  effect  of  which  the    WmL  9. 

underwriter  by  the  terms  of  his  policy  stands  pledged  to 

protect  him.    To  prevent  the  assured  from  suffering  loss  by 

means  of  any  of  the  perils  insured  against  is  the  ^gle  aim 

of  a  contract  of  Marine  Insurance,  and  its  whole  spirit  would 

he  violated  if  he  could  make  the  occurrence  of  any  such 

casualties  a  meajus  of  gain,  for  this  would  be  to  give  him  an 

interest  in  pirocuring  sea-losses,  which  would  he  opposed  to 

every  principle  of  commercial  policy  ( .    Hence  an  interest 

in  the  subject-matter  insured  is  of  the  very  essence  of  the 

right  to  recover  upon  the  contract  (0).  -In  the  absence  of 

such  an  interest  the  plamtiff  is  not  dimuiified,  although  thero 

may  have  been  a  total  loss  of  the  thing  insured.  ^^''''''Ml^^ 

4.  Indemnity,  then,  being  the  sole  object  of  the  contract  Nature  and 
of  Marine  Insurance,  it  becomes  important  to  inquire  into  MwmHj^ 
the  nature  and  extent  of  the  indemnity  it  profssses  to  afford. 

In  this  country  and  in  the  United  States,  the  contract 
of  Marine  Insurance  has  always  been  considered  applicable 
to  protect  men  not  only  against  such  events  as  may  occasion 
the  deprivatixm  of  thiM:  which  they  may  actually  possess, 
hut  against  those  also  which  would  intercept  from  them  the 
advantage  or  profit  which,  but  for  such  events,  they 
Irould  acquire  in  the  ordinary  and  probable  course  of 
things  (p). 

Hence  in  this  country,  as  we  shall  see  more  at  large  here- 
after, the  loss  arising  from  the  interception,  by  the  perils 
insured  against,  of  future  freight  and  expected  profit  is  quite 
as  legitimate  an  object  of  that  indemnity  which  Marine 
Insurance  can  afford  as  the  damage  actually  inflicted  by 
the  same  perils  upon  i^ps  or  merchandise  (g). 

(n)  Assccuratus  non  quscrit  lucrum  aed  agit  ne  in  damno  flit.  Straocha 
de  Assecurationibus,  gl.  20,  No.  4. 

(0)  Lucena  v.  Craufurd  (1806),  2  B.  &  P.  N.  11.  269. 

(»  Per  Lawrence,  J.,  in  Lucena  v.  Craufurd  (1806),  2  B.  &  P.  N.  B. 
301. 

Cq)  In  France  ilie  law  was  formerly  different;  but  now  by  Arts.  334 
and  S47  of  the  Code  de  Oonunerce,  as  amended  by  a  law  of  the  12th  Aug. 
1885,  insnrances  may  be  dieeled  both  on  proite  and  on  freight. 
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Stct.  B.  5.  Not  only,  as  we  have  already  seen,  must  the  assured 
inteiest  hme  Mk  mtonet  in  the  sdbjeot-Biatter  insured,  bat  it  is  an 
SflStiadi^n-  indisp^sable  requisite  of  eveo-y  contract  of  Marine Iimiumnoe, 
*Sra^  5^  properly  so  called,  that  the  subject-matter  insured  should  be 
exposed  to  the  ri^  of  loss  from  the  perils  insured  agaiust, 
upon  the  voyage  or  diuing  the  poriod  over  whieh  the  indem- 
nity is  by  the  terms  of  the  contract  made  to  extend  (y). 
This  is  the  most  fundamental  principle  in  the  whole  law  of 
Marine  Insoiaoee.  Pinndpeile  fumkmenium  atiecwratiams 
mi  risiemn  $eu  Meresse  (mecwratoniim ;  mne  quo  nm  potest 
subsistere,  asseeuratio  {&) . 

The  contract  of  Marine  Insurance,  in  short,  is  nothing  but 
a  oontraet  of  iodmnily  against  the  riak  olkes  bj  sea  perils, 
and  the  premium  is  nothing  Ibut  the  price  paid  for  this  indem- 
nity; it  is  obvious,  therefore,  that  if  the  assured  is  not  really 
interested  in  aometibing  which  hflMft^  the  risk  of  loung  by 
the  perils  of  the  sea,  there  is  no  JHnmtion  for  the  sum  he 
has  paid:  and  as  the  foreign  jurists  express  it,  no  matter  on 
which  the  contract  can  work,  for  its  very  constituent  element 
is  the  poeability  of  loss  frmn  marine  otmdlies  (t).  With 
the  commencement  of  exposure  to  the  risk  of  loss  by  the 
perils  insured  against  the  policy  or  risk  is  said  to  attach; 
amd  aaj  loss  that  ooeors  earU^,  let  the  cause  be  what  it  may, 
is  uneofsred.  Thersiore,  if  the  sobjeet-matt^  insured  be 
totally  lost  before  the  policy  has  attached,  the  underwriter 
pays  nothing;  but  he  must  return  the  premium  received, 
beoauaa  ttaie  haa  ben  a  complete  Colore  of  emstdmtion  for 
what  was  otherwise  a  valid  and  binding  oontraet. 

Thna  it  i^ipeaiB  l^t  two  things  are  mainly  essential  to 

every  contract  of  Marine  Insurance: — 

1.  An  interest  in  the  subject-matter  insured. 


Diatincte 
between 
oonlnotsof 

■■mice  and 


(r)  1  Emerigon,  c.  i.  s.  1,  p.  6;  1  Benecke,  System  des  Asseourftnz^ 
e.  i.  p.  23. 

(f)  CtmngiB,  Disc.  4,  No.  1,  cited  bj  ESanerigon,  ubi  supra, 
(f>  8t  mm  adett  nmtmm  tmeemtaHao  bob  valet,  nam  noB  adeat  materia 
im  fil  fooBa  poteat  todari.  Boeeai^  Ne^  88.  Eb  m  Boi«  la  perta  tm 

la  Inwif  ii^B^^■  daaa  riaemlUada  daa  ^amaai  aoat  la  wumw 

da  aa  eaBlrat.  1  BBMtifOBiy  a*  i.  a*  1^  p*  8. 
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2.  Exposure  of  that  interest  to  risk  of  loss  or  detriment  by     Sect.  6. 
sea  perils. 

It  is  the  necessity  for  these  requisites  which  entirely  dis- 
tingui^es  oentraots  of  Marine  Insurance,  properly  so  oalied, 
from  mere  wagers  upon  the  issue  of  maritime  adventures. 

Such  maritime  wagers,  although  framed  externally  as 
policies  of  sea-assurance,  and  therefore  called  wager  policies, 
were,  as  we  shall  see  more  at  large  hereafter,  prohibited  in 
this  country  nearly  two  centuries  ago  by  a  solemn  act  of  the 
l^iskturoi  and  in  most  other  maritime  states  are  ei^uBt 
expressly  forbiddmi  or  practieally  disused:  and  this  oa  the 
ground  that  it  is  plainly  opposed  to  the  true  interests  of  a 
mercantile  state  to  enable  those  who  have  no  real  stake  in  the 
safety  of  a  maritime  adventure  to  give  theandhres  (by  means 
of  sudi  a  contract)  a  great  interest  in  its  loss  or  destruction. 
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SECT. 

What  Insurances  must  he  made  by  a  Policy   7 — 8 

INferait  Idnds  of  Policies    9 

Form  of  Uojd**  VoUsj    10 

CbuMes  and  formal  Beqnlaiies  of  the  Polioy   11—28 

Expr«M  WmmaUm  maA  oMMumal  ClMMi   20 

CondiiioM  im^M  in  tiie  Policy   SO 

The  Stamph^  of  Briiow    81-« 

The  Kip   ■  84r-89 

Corrections  and  Alterations  in  the  PoHcy  5] 

Foffeitoxe,  Bmierwal  mid  BMeimioii  ot  tim  Policy  52—44 

What  is  7.  The  isstnim^t  in  which  the  ooiitract  of  sea-insafaiioe 

*  is  generally  embodied  is  called  a  policy  of  insiirance  (a) .  In 

the  Marine  Insurance  Act,  1906,  it  is  called  a  marine 
policy  (6). 

What  in-  In  the  ii^areet  of  the  lev^noe  yarioos  Stamp  Acts  have 
be^nu^^"^  made  the  use  of  stamped  policies  compulsory  (c).  The  Stamp 

•  poiiej.       j^Q^^  1391^  which  repealed  all  the  enactments  then  in  force 

relating  to  the  stamping  of  policies,  provides  that  a  contract 
for  sea-insorance  (other  tliui  such  insurance  as  is  referred  to 
in  the  55th  section  of  the  Merchant  Shipping  Act  Amend- 
ment Act,  1862  (25  &  26  Vict.  c.  63),  for  which  the  corre- 
sponding section  506  of  the  Merchant  Shipping  Act,  1894, 
must  now  be  substituted  (d))  shall  not  be  valid  unless  it  is 
expressed  in  a  policy  of  sea-insurance  (e). 

(«)  From  the  Italian  polizza  d'assecurazione. 

(b)  See  Mar.  Inc.  Act,  1906,  s.  22,  infra,  §  8.  It  may  sometimes  be 
material  to  consider  whether  a  particular  policy  is  a  marine  policy  or 
no* — e.g.,  in  the  case  of  a  ship  insured  against  fire  only:  see  In  re  United 
London,  te.  Ins.  Co.,  [1915]  1  Gh.  578  ;  2  Gh.  12;  and  see  also  Moore  v. 
EiWH,  [ltl7]  1  K.  B.  458;  [1918]  A.  0.  185,  infra,  §  1091. 

(e)  S5G60.8,e.e8;  54  Geo.  8,  e«  144;  80  Viet.  e.  28. 

(iO  8m  imffm,  note  (/). 

(#>  54  Ic  55  VkL  e.  89,  &.  98  (1),  m  imtitting  ia  sobtlaiiee  tht  pio> 
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A  policy  of.  insurance  is  defined  in  the  Stamp  Act  as    Sect.  7. 
including  "  every  writing  whereby  any  contract  of  insurance 
is  made  or  agreed  to  be  made,  or  is  evidenced  **(/)• 

For  the  purposes  of  the  Stamp  Act,  the  expression  "  policy 
of  sea-imurance  "  (g)  means  "  any  insurance  (including  re- 
insurance) made  up<m  any  i^ip  or  vessel,  or  upon  the 
machinery,  tackle,  or  furniture  of  any  ship  or  vessel,  or  upon 
any  goods,  merchandise,  or  property  of  any  description  what- 
ever on  board  of  any  ship  or  vessel,  or  upon  the  freight  of, 
or  any  other  interest  which  may  be  lawfully  insured  m  oiMMMHi 
relating  to,  any  ship  or  vessel,  and  includes  any  insurance  of 
goods,  merchandise,  or  property  for  any  transit  which 
includes  not  only  a  sea-risk,  but  also  any  other  risk  incidental 
to  the  transit  insured  from  the  commencement  of  the  transit 
to  the  ultimate  destination  covered  by  the  insurance"  (h). 

Further,  by  the  Stamp  Act, a  contract  for  sea-insurance  " 
includes  any  agreement  whereby  "  any  person,  in  considera- 
tion of  any  sum  of  money  paid  or  to  be  paid  for  additional 

a 

freight  or  otherwise,  takes  upon  himself  any  risk  attending 
^oods,  merchandise,  or  property  of  any  description  whatever, 

while  on  board  of  any  ship  or  vessel,  or  engages  to  indemnify 
the  owner  of  any  such  goods,  merchandise,  or  property  from 
any  rii^,  loes,  or  damage  "  (t). 

The^  insurances  referred  to  in  the  55th  section  of  the  Mer- 
«chant  Shipping  Act  Amendment  Act,  1862,  and  the  506th 
section  of  the  Merchant  Shipping  Act,  1894  (;),  which  there- 

vMou  of  80  Viet.  c.  28,  a.  7,  as  to  tiie  stamping  of  the  policy:  aee  pott, 
§§  31 — 83.  As  to  admitting  an  alleged  copy  of  a  polioy  when  the  ezeca- 
tion  of  a  pdiey  ia  itself  in  inae,  see  Stowe  v.  Qnerner  (1870),  L*  E.  5 

Ex.  155. 

(/)  54  &  55  Vict.  c.  39,  s.  91.  Of.  30  Vict.  o.  23,  s.  4;  and  see  Hone 
Mar.  Ins.  Co.  v.  Smith,  [1898]  2  Q.  B.  351. 

(fjf)  "  Policy  of  sea  insurance  "  seems  in  this  definition  to  be  osed  in 

the  sense  of  "  contract  for  sea  insurance." 
(70  54  k  55  Vict.  c.  39,  s.  92  (1). 
(0  Ibid.  s.  92  (2). 

(/)  The  former  Act  is  repealed  by  the  Merchant  Shipping  Act,  1894. 
•B.  54,  which  is  referred  to  in  s.  55,  is  in  substance  re-enacted  in  s.  503 
of  the  later  Act.  By  s.  88  (1)  of  the  Interpretation  Act,  1889,  the 
referenoes  to  the  sections  of  the  repealed  Act  most  be  construed  at 
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fare  do  not  require  a  policy,  are  insurances  by  owners  of  ships 
agaiiist  claims  for  (1)  loss  of  life  or  personal  injury  caused 
to  any  pmons  carried  in  such  ships,  (2)  damage  or  loea 
oaiiaed  to  any  goods,  merchandise,  or  other  things  whatsoever 
on  board  such  ships,  (3)  loss  of  life  or  personal  ijijtu^ies 
caused  by  the  improper  navigation  of  such  9bip%  to  pmoiMa 
uarfied  in  oth^  ^pe  or  boats,  (4)  loas  or  damage  cauieed 
hy  the  improper  navigation  of  such  ships  to  any  goods, 
merchandise,  or  other  things  whatsoever  on  board  other  shipa 
and  boats. 

8.  Subject  to  the  jtsovmom  of  aeet.  11  of  the  FisMiee 
mpofieT-.       ^^^y  1^1  (A:),  no  policy  of  sea-insurance  made  for  time  may 
be  made  for  any  time  exceeding  twelve  months  (?) . 

A  policjr  of  flea4B0imiioe  is  not  valid  unless  it  specifies  the 
particular  luk  or  adventure  (m),  the  names  of  the  subscribers^ 
or  underwriters,  and  the  sum  or  eums  insured  (n), 

Bj  a  document  called  an  ''open  oover''  an  underwriter 
agreed  to  le-iasBie  an  insmanoe  company  to  the  extent  of 
the  excess,  over  certain  amounts  mentioned  in  the  document,, 
of  the  risks  to  be  undertaken  by  the  company  from  time  to^ 
time,  on  goods  shi]^^  bj  certain  steamship  lines.  Tk» 
limit  of  the  excess  on  any  one  ship  was  specified.  The  Court 
of  Appeal  held  that  the  document  was  a  contract  for  sea^ 
insurance  within  sect.  93  (1)  of  the  Stamp  Act,  1891,  and. 
tbat  it  did  B0t  ^einfy  the  sum  iwued,  and  was  therefore 
invalid  as  a  policy  (o). 

Sect.  91  of  the  Marine  Insurance  Act,  1906»  declares  that 

refttroiices  to  the  correspondiiig  sections  of  the  Merchant  Shipping  AeV 
1894. 

{k)  See  infra,  §  31. 

(/)  Stamp  Act,  1891,  s.  93  (2),  (3).  Similarly  s.  25  (2)  of  the 
Mar.  Ins.  Act,  1906,  declares  that  subject  to  these  provisions  "a  timo' 
poliej  idudi  is  made  for. any  time  exceeding  twelve  months  is  invalid." 

(m)  See  Sdwaide  v.  Aberayrcm  Matoal  Ship  Ins.  Society  (1875;,  1 
Q.  B.  D.  MS. 

(«)  Simp  Abk,  1891,  a.  9t  (S).  la  ze  Hie  Arthur  Average  AMoeia- 
lim  (mi),  L.  B.  19  Ch.  542,  on  the  aimilar  pfovirion  in  80  Viet. 
«.  9%  ■.  7;  Bene  Mar.  IM.  Oe. Sidlh,  [1896]  2  Q.  B.  851. 

(•)  /W. 
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nothing  therein  **  shall  affect  the  provisions  of  the  Stalnp  Sect.  & 
Act,  1891y  or  any  enactment  for  the  time  being  in  foroe 
relating  td  the  revenue.*'  The  Marine  Insuranoe  Act,  how- 
ever, also  contains  provisions  relating  to  the  particulars  which  - 
a  policy  must  contain,  which  overlap  those  of  the  Stamp 
Act  hereinhefore  mentimied  (p).  Sect.  22  of  the  Marine 
Insurance  Act  declares  that  "  subject  to  the  provisions  of 
any  statute,  a  contract  of  marine  insurance  is  inadmissible 
in  evidence  unless  it  is  embodied  in  atnarine  policy  in  acocMxl- 
anoe  with  this  Act."  By  sect.  23  a  marine  policy  must 
specify  (1)  the  name  of  the  assured,  or  of  some  person  who 
effects  the  insurance  on  his  behalf;  (2)  the  subject-matter 
insured  and  the  risk  insured  agaii^;  (3)  the  voyage,  or 
period  of  time,  or  both,  as  the  case  may  be,  covered  hy  the 
insurance;  (4)  the  sum  or  sums  insured;  (5)  the  name  or 
names  of  the  subscribers  and  sect.  24  (1)  deckiee  that  a 
marine  policy  must  be  signed  by  or  on  behalf  of  the  insurer." 

9.  We  will  now  advert  briefly  to  the  division  frequently  ciassificatioiia 
iDiade  0ji  pdides  into  vakimBt  and  wager,  valued  and  un-  ^^P^^^* 

valued  or  open,  named  and  floating,  time  and  voyage 
policies. 

An  piterest  policy  is  one  which  shows  by  its  form  that  the  interest  and 
assured  has  a  real,  substantial  interest  in  the  thing  insured: 
in  other  words,  that  the  oontract  embodied  by  the  policy  is  a 
contract  of  indCTmity,  and  not  a  wager.  All  the  common 
forms  of  policy  are  adapted  to  transactions  of  this  nature; 
and  every  policy  is  taken  to  be  an  interest  policy,  unless  the 
contrary  is  deady  expressed  on  the  face  of  it  (q). 

A  imger  poliGy  (sometimes  called  an  honour  policy)  is  one  Definition  of  a 
iwhich  contains  words  implying  that  the  contract  it  embodies  ^^i^po^7- 
is  not  really  an  insuranoe,  biH;  a  wager;  i.e.,  a  pretended 
insurance,  founded  on  a  fictitious  risk,  where  the  assured  has 
no  interest  in  any  thing  inaured,  and  can,  therefore,  sustain 


(P)  S  7,  •uprm. 

if)  See  Coauna  v,  Nantes  (1811),  8  Tamit.  513 


1^  FOKM  AND  CONTENTS  [PART  I. 

9mL  a  no  loss  hj  the  happening  of  any  of  the  casualties  against 
which  the  sappoeed  insurance  profesees  to  protect  him  (r). 
Iton  of  a  A  imger  policy  is  generally  known  by  having  one  or  other 
wM^mpMefm  ^j^^  following  clauses  written  on  the  face  of  it: — "  interest 
or  no  interest ox,''  without  further  proof  of  interest  than 
the  policy";  nr,  "policy  to  be  deemed  sufficient  proof  of 
interest  "  or,  "  without  benefit  of  salvage  to  the  insurer," 
or  some  analogous  clause,  showing  that  the  assured  means  to 
give  no  proof  of  his  having  any  interest  whatever  in  the 
subject  insured,  except  the  mere  production  of  the  policy 
itself;  and  thereby  bringing  him  directly  within  the  scope  of 
sect.  4  of  the  Maiina  |]|^anuice  Act,  1906,  which  prohibits 
all  snob  policies,  as  gaming  policies,  except  in  one  specified 
case  (f). 

Definition  of      A  volued  poUcy  is  defined  in  sect.  27  (2)  of  the  Marin^e 
'       Insurance  Act,  1906,  as  "  a  policy  which  q>eeifies  the  agreed 
value  of  the  subject-matter  insured." 
andofan         An  wivalued  policy  is  defined  in  sect.  28  as  "a  policy 
puiej.    which  does  not  speeify  the  value  of  the  subject-matter  in- 
sured, but,  ssbjeot  to  the  limit  of  the  sftm  insured,  leaves 
the  insurable  value  to  be  subsequently  ascertained,  in  the 
manner  ' '  speci£ed  in  the  Act  (u) . 

liitii»to  die  polky  oalled  an  unvalued  policy  in  the  Act 
has  usually  been  called  an  open  policy.  The  reason  why  the 
iormer  name  has  been  aidopted  in  the  Act  is  that  the  term 
^ffm  pMcy  is  sometimes  used  in  mercantile  language  to 

(r)  TlMMigii  Meh  a  polii^  is  temied  a  wiger  poUoy,  it  may  in  faot  be 
made  ia  osdor  la  fiofeeei  an  iosuaUe  interatt.   On  tha  other  liand  a 

policy  in  form  an  interest  fitiiej  may  not  be  intended  to  protect  a  real 
interest,  and  may  be  void  for  want  of  insurable  interest.  See  post,  §  311. 

(«)  Murphy  v.  Bell  (1828),  4  Bing.  567.  The  clause  which  makes 
the  policy  itself  proof  of  interest  is  oommonly  called  the  "  p.  p.  i."  clause. 

(0  See  post,  §  313. 

(m)  The  following  were  the  definitions  in  earlier  editions  of  tliii? 
work: — A  valued  policy  is  one  in  which  the  agreed  value  of  the  subject 
insured,  as  between  the  assured  and  underwriter,  for  the  purposes  of  the 
insurance,  is  expressed  on  the  face  of  the  policy.  An  open  policy  is  one 
in  wMeh  flie  valnd  of  tiie  sabjeofe  innired  is  not  thns  fixed  or  agreed  in  tbe 
poliqr,  as  between  tbe  assured  and  the  nnderwiitw,  bnt  is  left  to  be 
catimated  in  ease  of  loss. 
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denote  a  floating  policj  {x)  which  has  not  been  exhausted  bj    Sect.  9. 
declarations  (y). 

The  chief  practical  difference  between  valued  and  unyal\ied 
policies  in  case  of  loss  is  that  in  the  former  the  value  is  fixed 
bj  the  policy;  in  the  latter  it  must  be  proved  by  the  pro- 
duction of  tradesman's  bilk,  invoices,  bills  of  shipping 
charges,  surveyor's  estimates,  and  other  necessary  vouchers. 

As  the  value  of  ship  and  freight  is  more  difficult  to  prove 
in  this  way  than  the  value  of  goods,  the  former  inteiosts  are 
generally  insured  in  valued,  the  latter  frequently  in  open 
policies. 

Voyage  and  tvrrte  policies  are  defined  in  sect.  25  (1)  of  the  Voyage  and 
Marine  Insurance  Act,  1096,  in  the  following  terms:—  ^'""^  ^^^^^^ 
"  Where  the  contract  is  to  insure  the  subject-matter  at  and 
from,  or  from  one  place  to  another  or  others,  the  policy  is 
called  a  '  voyage  policy,'  and  where  the  contract  is  to  insure 
the  subject-matter  for  a  definite  period  of  time  the  policy 
is  called  a  *  time  policy.* " 

An  instance  of  a  voyage  policy  is  where  a  ship  is  insured 
"at  and  from  London  to  Buenos  Ayres."  The  place  at 
which  the  voyage  is  to  begin  is  called  the  terminm  a  quo,  and 
that  at  which  it  is  to  end  is  called  the  terminus  ad  quern. 

An  example  of  a  time  policy  is  an  insurance  on  a  ship 

from  the  first  day  of  Ja^auary,  1920,  to  the  30th  day  of 
June,  1920,  inclusive." 

Sect.  25  of  the  Marine  Insurance  Act,  1906,  declares  that 
"  a  contract  for  both  voyage  and  time  may  be  included  in  the 
same  policy.*'  An  insurance  on  a  ship  for  a  voyage  to  a 
named  terminus  and  for  thirty  days  after  arrival  is  a  contract 
of  this  kind. 

Policies  are  also  occasionally  effected  which,  in  |orm,  par-  Policies 
take  of  the  nature  both  of  time  and  voyage  policies;  as  bothdjue* 

where  a  ship  is  insured    from  London  to  Buenos  Ayres  for  •°jToy*fir® 

^'  poileies. 

six  months  or,  "  from  the  first  of  January,  1920,  to  the 
Ist  of  Jidy,  in  the  same  year,  on  the  ship  at  and  from 

(a?)  See  infra, 

(y)  OiAloiiers  &  Owen,  Mar.  Ins.  Act,  2nd  ed.  p.  4S, 
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London  to  Buenos  Ayres  or,  "  for  twelve  months  from  the 
diite  of  sftiliiiflr  fnm  Leitii/' 


Hamedaad 
dotting 


Onr 
form  of 
flea-policy. 


These  policies,  however,  as  we  shall  see  more  at  large 
hereafter,  are  effeotivelj  time  policies,  the  risk  commencing 
and  expiring  wit^  tbe  limits  of  time  ^Meified  theroin. 

A  named  policy  is  one  in  which  the  adventure  is  limited 
to  a  ship  cqpecificallj  nuned  therein,  as  where  goods  hy  the 
iiiip  Emma  are  iiisared  fwm  Hamburg  to  London. 

A  floating  policy  is  defined  by  sect.  29  (1)  of  the  Marine 
InsmiBet  Aot,  1906,  as  "  a  pic^y  which  describes  the  in- 
surance in  general  terms,  and  leases  either  the  name  of  the 

ship  or  ships  or  other  particulars  to  be  defined  by  subsequent 
deoiaiation." 

10.  The  Forms  d  Policy  employed  in  different  mercantile 

communities  are  exceedingly  various;  the  merchants  and- 
underwriters  of  our  own  country  have  adhered  with  per- 
mmmg  tenamtj  to  tiie  old  and  hardly  intelligible  f <»nii 
which  was  introduced  at  an  early  period  into  England  (z); 
and  although  this  has  always  been  regarded  by  our  Courts  of 
Law  as  an  absiud  md  incoherent  instrument  (a),  yet  length 
of  time  and  a  fsiiety  of  deeisioBB  have  now  given  it  stt<^ft 
degree  of  certainty  that  it  is  likely  now  to  be  retained  among 
the  chief  instruments  of  English  commerce,  especially  as  it  is 
reoogniied  in  the  Marine  lasorance  Act,  1906,  as  the 

(<)  It  was  adopted  as  a  stMtarj  toirm  of  pcdicy  in  85  Geo.  3,  e.  €t, 
aai  as  Tiol.  e.  »,  «Im  seiiiaaks  aaaflssd  to  wkkk  ef»t»iiied  tUs  Iota*. 
Hm  BoataHtt  lihnffy  powwses  a  eopy  of  a  polky  dated  the  IMi  Feb- 
nwiy,  lilS  (see  Qmr,  Mat,  las.,  Afp.  B.),  aad  tiiere  is  at  Lloyd's  an 
original  policy  sabenibed  on  the  20t.h  January,  1680  (see  copy  in 
U^rd's  Cblendbur,  1S86,  p.  55^,  which  are  both  almcet  in  the  same  form  &a 
i&e  yoUicy  now  in  use  at  Lloyd's.  Lloyd's  policy  was  adopted  in  1779 
Ml  the  form  set  out  in  the  Marine  Insurance  Act,  Sehed.  I.,  except 
that  it  did  not  contain  tiie  waiter  clause.  Tlie  waiver  clause  w»a  added 
in  1874. 

(<?)  Per  Buller.  J.,  4  T.  R.  210.  ''It  is  wonderful  that  policies 
should  be  drawn  with  so  much  laxity  Lawrence,  J.,  in  Marsden  v. 
Reid  (1803),  3  Ea*t,  579.  "  This  policy  of  insurance  is  a  very  strange 
instrument,  as  we  all  know  and  feel per  Mansfield,  C.  J.^  in  Le 
Cheminant  v.  Pennon  (1812),  4  Tvlmt.  .380,  &c. 
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standard  form  of  policy,  and  is  printed  in  the  First  Schedule,  s«ct.  lo. 
with  a  series  of  rules  for  its  construction  (b). 

The  following  is  the  form  of  this  policj: —  C<»ramon 

B.  IT  KHOWN  THAT  (1)  Ht^^ 

£  [  ^  ]  as  weH  in  W*"^ 

  ^        "  Ci)  &  fs)  ^Baaka 

[Stamp.]  [  J        name  as  for  and  in  the  name  and  for  the  name  or 

names  of  all  and  every  other  person  or  persons,  to  whom  pSy^for  whom 
the  same  doth,  may  or  shall  appertain,  in  part  or  in  ^li^l^Sistoa. 
all,  doth  make  assurance,  and  cause  (2)  F 

]  and  them  and  every  of  them  to  he 
insured,  (3)  lost  or  not  lost,  at  and  from  (4)  [  (») 

Of  nov  Kmc. 
]  (6)  upon  any  (4)  Blank  for  the 

kind  of  goods  and  merchandises,  and  also  upon  the  tibercS^"' 
hody,  tackle,  appardl,  ordnance,  muni^on,  artillery,  ig^I^^^g 
hoat  and  other  furniture,  of  B,n.d  in  the  good  ship  or  ^^^^^^^^ 
vessel,  (6)  called  the  [  (g)  Blanks  for 

];  whereof  is  master,  under  God,  for  the  present  ii;d"iiiito. 
voyage  (6)  [  ], 
or  whosoever  else  shall  go  for  master  in  the  said  ship, 
or  b}^  whatsoever  other  name  or  names  the  same  ship 
or  the  master  thereof  is  or  shall  he  named  and  called. 


(7)  Bbginnino  die  adventufe  upon  the  said  fioods  (?  oesenptioa 

i-w  o  of  the 


and  merdiandises  from  4HHyii^  thereof  ahoaid  the 


emi— 


said  ship  [  1I|P''  ]„;  upon  u^^^^^n^ 

the  said  ship,  &c.  r  ^tkk, 

and  so  shall  continue  and  endure,  during  her  abode 
there,  on  the  said  shi]),  &c. ;  and  further,  until  the  said 
ship,  with  all  her  ordnance,  tackle,  apparel,  &c.,  and 
goods  and  merchandises  whatsoever,  shall  he  €urriyed 
at[  ]; 
upon  the  said  ship,  until  she  hath  mooied  at  anchor 
twenty-four  hours  in  good  safety,  and  upon  the  goods 
and  merchandises,  until  the  same  he  there  discharged 
and  safely  landed. 

(8)  AxD  it  shall  be  lawful  for  the  said  ship,  &c.,  in  (8)  Libertyto 
this  voyage,  to  proceed  and  sail  to  and  touch  and  stay  ^"^^'^"^•y' 
at  any  ports  or  places  whatsoever,  [ 

]  without  prejudioe  to  this 

insurance. 

(b)  See  Mar.  Ins.  Act,  19a6,  s.  30,  siib-s.  1. 

(c)  For  the  suggested  meanings  of  Uieae  letters,  see  Gow,  3te.  Ins. 
p.  30. 
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10.    (9)  Thb  said  ship,&c.,  goods  and  merchandises,  &c.,  o)  Vaiuate 

  .  -  . ,  1    •«  i.  clause,  and 

for  so  mnon  as  concerns  the  assured,  by  agreement  wankfor 
between  the  assured  and  assiirm  in  ttiis  poHoy,  aie 
and  shall  be  valued  at  [ 

]• 

f  10)  Touching  the  aclveutiues  and  perils  which  we,  (lo)  ciaiwe 

^     ^  1  J        1  enumerating  the 

the  assurers,  are  contented  to  bear  and  do  take  upon  perils insurtd 
lis  in  this  voyage,  they  are^of  the  seas,  men-of-war, 
4  enemies,  pirates,  rovers,  thieves,  jettisons,  letters 
of  mSTand  counter-mart,  surprisals,  takings  at  sea, 
atrests,  Testrainis,  and  detainments  of  all  kings,  princes 
mad  people,  of  wki^  iwlkHi,  ecmditioii,  or  quality  soever, 
bamtry  of  ihe  master  and  mariaers,  and  of  all  other 
perils,  losses  and  misfortunes  that  have  or  shall  come  to 
the  hurt,  detriment,  or  damage  of  the  said  goods  and 
merchandises,  and  ship,  &c.,  or  any  part  thereof. 

(11)  And  in  case  of  any  loss  or  misfortune,  it  shall  jiiJ^^J^ 
be  lawful  to  the  assured,  their  f aetors,  servants  and 
aaalgns,  to  sue,  labour,  and  travel  for,  in  and  about  the 
defence,  safeguard,  and  i<eeovery  of  the  said  goods  and 

merchandises,  and  ship,  &c.,  or  any  part  thereof,  with- 
out prejudice  to  this  insurance;  to  the  charges  whereof 
we,  the  assurers,  will  contribute,  each  one  according  to 
the  rate  and  quantity  of  his  sum  herein  assured. 

(12)  Ahd  it  is  eq^aUy  dedared  and  agreed  that  ^J2JJ*i^« 
no  aelB  of  the  mBomt  or  iB8iired,inieoov«nng,  saving, 
or  preserving  the  property  iiiSured,  shall  be  considered 

as  a  waiver  or  acceptance  of  abandonmeirt  (d). 

(la)  AMD  it  is  agreed  by  us,  the  insurers,  that  this  (J^)  cw  a«  to 
writing,  or  policy  of  assurance,  shall  be  of  as  much  effort  of  th« 
fbfoe  and  ^feet  as  the  surest  writing  or  policy  of 
anuzanee  hmtf^m  made  in  LcMnbiffd  Street  or  in 
the  Boyal  Exdiange,  €ft  dsewhere  in  London. 

C14>  And  so  we  the  assurers  are  contented  and  do  (u)  Pramiwof 

^  1  <»      1  •  the  underwriteis 

promise  and  bind  ourselves,  each  one  for  his  own  part,  to  indemnify, 
our  heirs,  executors  and  goods,  to  the  assured,  their 
executors,  administrators,  and  assigns,  for  the  true 
peEfotmanee  of  the  premises. 
(15)  Confessing  ourselves  paid  tiie  consideration  {^^Sof " 


(tf)  Tho  waiver  clause  is  not  found  in  the  policies  set  oat  in  the  former 
Stamp  Acts. 
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due  unto  us  for  this  assurance  by  the  assured,  at  and 

after  the  rate  of  (16)  [  receipt  of 

1  premium. 

•J'  (16)  Blank  for 

(17)  In  rwitness  whereof  we,  the  assurers,  have  sub-  pr^iSJ 
scribed  our  names  and  sums  insured  in  London.  u?JAtnrtatia«; 

(18)  N.6.  Com,  fish,  salt,  fruit,  flour,  and  seed  axe  (isKommon 
warranted  free  from  average,  unless  general,  or  the 

ship  be  stranded;  sugar,  tobacco,  hemp,  flax,  hides 
and  skins  are  warranted  free  from  average  under  51. 
per  cent. ;  and  all  other  goods,  also  the  ship  and 
freight,  are  warranted  free  from  average  under  3^. 
per  cent.,  unless  generid,  or  the  ship  be  stranded. 

(tg\  r  (19)  Blank  gpaee 

V     '  L  in  which  is  to  be 

£  (sum  in  figures)  A.  B.  (mm  in  words)      day  of  jST^^Sf  SSi 

«  (       dit^       )  0.  D.  (      ditto      )      day  of  midwwritor,  th» 

«  (      ditto       )  B.  F.  (      ditto      )      day  of  SSi^Sot 

(and  so  on,  until  the  aggregate  amount  of  the  different 
sums  subscribed  by  each  underwriter  equals  the  amount 
required  to  be  insured). 


This  fasm  of  policy  is  known  as  Lloyd's  policy.  It  has  Lk^*» 
been  in  use  not  only  among  the  underwriters  at  Lloyd's,  but  ^^™5r- 
also  very  generally  among  private  underwriters  throughout 
the  United  Kingdom,  and  has  been  in  substance  adopted  by 
tile  companies.  Strictly  spealdng,  however,  the  term  **kvAtat 
"  Lloyd's  policy  "  denotes  a  policy  with  the  device  of  an 
anchor  in  the  margin,  encircled  by  the  words:  "  For  signa- 
ture by  the  underwriting  munbm  of  Lloyd's  only  "  (e) .  Any 
person  who  without  the  authority  of  the  society,  or  without 
lawful  excuse,  imitates  the  stamp  or  mark  used  to  denote  a 
Lloyd's  policy,  or  utters  or  uses  a  policy  with  such  stamp  or 
mark,  is  liahb  to  a  p^oalty  undmr  Lloyd's  Act,  1871  (34  Viot. 
0.  xxi).  The  peculiar  value  of  such  a  policy  lies  in  the  fact 
that  great  care  is  ezeroiBed  in  the  election  of  members  of 


(«)  In  1918  Lloyd's  underwriters  agreed  that  tiny  would  not  sign 
policies  dated  the  Ist  August,  1918,  or  later,  unless  they  bore  Lloyd's 
anchor  seal.  Consequently  all  policies  subsci'ibed  by  Lloyd's  under- 
writers now  bear  the  anchor  seal,  showing  that  tliiBfy  are  signed  by  under- 
writing members  of  Lloyd's  only. 

A. — ^VOL.  I.  2 


18 


FORM  AKD  CONTENTS 


[part  I. 


society,  and  that  each  member  is  required  on  election  to 
deposit  securities  of  the  value  of  at  least  5,000^  to  cover  \m 
ongiganeiitB  on  marine  and  transport  rides. 
tlpW^      ^  ^  owing  to  a  feeling  that  war  risks  should  not  be 

tfMiM.  covered  bj  any  ordinary  insurance,  the  policy  in  use  at 

Lloyd's  was  by  a  reeolatioii  of  the  members  modified  by  the 
insertkm  of  die  tMomktg  clause  between  the  clauses  num- 
bered (13)  and  (14)  above:  "  Warranted  nevertheless  free  of 
capture,  seizure  and  detention,  and  the  consequences  thereof, 
^moi  any  altmpt  thereat,  pincy  exoepbed,  and  also  from  all 
eoneeqimiees  of  hostility  or  warlike  operations,  whether 
before  or  after  declaration  of  war."  At  the  beginning  of 
1899,  however,  this  mscdatimi  was  sapmeded  by  anodier 
molirtioa  wiiiA  deelarod  that  all  poUcies  at  Lloyd's  should 
oontain  this  warranty  against  (or,  to  use  a  more  correct 
expression,  this  exception  of)  war  risks,  unless  the  contrary 
be  writtan  or  prantod  in  the  al^  w  the  agreranent  prerioosly 
■igiMd  or  mitialed  by  die  underwriters  (/). 

Since  its  original  introduction,  the  scope  of  the  clause  has 
been  widened.  For  the  words  "free  of  oaptme,  aeiinre, 
and  d^enfcion,"  the  wicnda  ''itee  ^  mptMoe,  seizure,  arrest, 
restraint,  or  detainment"  have  been  substituted.  The 
added  words  exclude  risks  which  are  not  war  H#ff  al 
all(i7). 

S^jjli^***^       ^  »  oaUed  the  "frustmtion"  clause  wus 

introduced  into  Lloyd's  policy  as  an  alternative  to  the  "  free 
of  capture"  clause.  It  runs  as  follows:  ''Warranted  froe 
of  any  eham  baaed  iqMp  lew  of ,  or  £nistaMitiQn  of,  the  insured 
voyage,  ot  adrentiive,  caused  by  arrests,  restraints  or  de- 
tainments of  Kings,  Princes,  or  Peoples  "  (A). 
At  present  two  f  ohqb  of  maxyie  potidee  are  supplied  by 

(/)  In  YuUl  V.  Scott  BobfOB,  [19«r]  1  K.  B.  €85,  OuuumU,  J., 
■aid  that  as  between  brokers  and  nnderwiitan  »  polkj  "  •gnaat  all 
risks would  nevertheless  contain  this  "  free  of  eaptere  "  claaw.  Set 

further,  as  to  insurances  against  all  risks,  §  156.  ' 

(ff)  E.g.,  the  clai«  oi  tbe  mmmA  ia  MUlMr  p.  Law  Aeadent  Societr 

[1903]  1  K.  B.  712. 
(A)  As  to  this  clause,  see  infra,  §  882  (f). 
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the  Committee  of  Lloyds,  the  **  A  "  policy  and  the  '  B  "  Sect.  lO. 
policy.  In  the  "  A  "  policy  the  "  free  of  capture  "  clause 
is  omitted,  and  the  frustration  "  clause  is  inserted  instead 
between  (13)  and  (14).  In  the  "  B"  policy  the  "  froc  of 
capture  "  clause  is  inserted  after  (13),  followed  by  the  words: 
**  Should  the  above  clause  be  deleted,  the  following  clause 
is  to  operate  as  part  of  tiiis  Policy/'  and  the  "  frustration  " 
olaus3  comes  next. 

Other  olanses  are  osuaUy  inserted  in  policies  so  as  to  meet  A.i#iif-^ 
Ae  circumstances  of  the  adventure  insured.  In  insurances 
on  ships  and  freight  the  general  practice  now  is  to  incorpo- 
rate in  voyage  and  time  p<^cies  refi^^ectively  a  number  of 
printed  dauses,  called  the  "  LuMitute  Voyage  Glauses  and 
the  **  Institute  Time  Clauses."  There  ai«  also  Institute 
Clauses  for  builders'  risks,  and  Institute  Cargo  Clauses  (i). 
The  Institute  Claiues  are  revised  from  time  to  time.  The 
most  important  of  these  clauses  in  policies  on  ships  is  the 
clause  known  as  the  collision  or  running-down  clause,  which 
was  originally  introduced  in  consequence  of  the  decisicm  in 
De  Vmkx  v.  S€i»ador{k\  and  has  been  expanded  to  me^ 
the  requirements  of  underwriters  and  assured  (J). 

The  following  is  the  collision  clause  in  the  Institute  clauses 
f<Mrl921:— 

And  it  k  further  agreed  that  if  the  ship  hereby  insured 
shall  come  into  ooUiston  with  any  other-ship  or  vessel  and 
the  assured  shall  in  oonsequenoe  thereof  become  liable  to 
pay  and  shall  pay  by  way  of  damages  to  any  otliei  person 
or  persons  any  sum  or  sums  in  respect  of  such  collision 
the  undersigned  will  pay  the  assured  such  proportion 
of  three-fourths  of  such  sum  or  sums  so  paid  as  their 

(«)  For  specimens,  see  App.  B.  For  tiie  effect  of  the  ineorpomtioii 
of  Institute  clauses,  «  ag  f ar  as  they  apply,"  see  Otago  Fanaera'  Co- 
operative Assn.  V.  Tliompaon,  [1910]  2  K.  B.  145. 

{k)  (1836),  4  A.  &  E.  420. 

(0  For  older  fonns  of  the  collision  clause,  and  their  eflPeet,  see  Thomp- 
son V.  l^ynolds  (1857),  7  E.  &  B.  172;  Taylor  v.  Dewar  (18€4)  5  B 
A  S.  68;  Xenos  v.  Fox  (1868),  L.  R.  3  C.  P.  630.  ' 

2(2) 
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^  respective  subscriptions  hereto  bear  to  the  value  of  the 

ship  horobv  insured,  provide<l  always  that  their  liability 
in  respect  of  any  one  such  collision  shall  not  exceed 
their  proportionate  part  of  three-fourths  of  the  value 
of  the  ship  hereby  insured,  and  in  eases  in  wluch  the 
liability  of  tbe  «liip  has  been  contested,  or  prooeedings 
have  been  taken  to  limit  liability,  with  the  consent  in 
writing  of  the  undersigned,  they  will  also  pay  a  like 
proportion  of  three-fourths  of  the  costs  which  the  assured 
shall  thereby  incur,  or  be  compelled  to  pay;  but  when 
both  vessels  are  to  blame,  then  unless  the  liability  of  the 
owners  of  one  or  both  of  such  vessels  becomes  limited 
by  law,  claims  under  this  clause  shall  be  settled  on  the 
principle  of  cross-liabilities  as  if  the  owners  of  each 
iwssel  had  been  eoaapdled  to  pay  to  the  owners  of  the 
other  of  such  vessels  such  one^balf  or  other  proportion  of 
the  latter's  damages  as  may  hare  been  properly  allowed 
in  ascertaining  the  balance  or  sum  payable  by  or  to  the 
assured  in  consequence  of  such  collision  (n). 

Provided  always  that  this  clause  shall  in  no  case  extend 
to  any  sum  which  the  assured  may  become  liable  to  pay, 
or  shall  pay  for  removal  of  obstructions  under  statutory 
powers  (o),  for  injury  to  harbours,  wharves,  piers,  stages, 
and  similar  structures,  consequent  on  such  collision;  or  in 
respect  of  the  cai^  or  ei^^agnnents  of  the  insurod  vessel, 
or  for  loss  of  life  or  personal  injury. 

canbpoUm.     Lloyd's  poliey  k  not  altogether  adapted  to  insuranees  by 
mutual  insurance  associations  (or  clubs,  as  they  are  commonly 
^1  called),  whose  policies  are  by  no  means  identical  in  conditions 

m  wojrding.  The  promt  tmidency  of  the  asBodations  is, 
hommtaTj  to  use  policies  which  as  to  many  of  their  clauses  ai® 
the  same  as  Lloyd's  policy.  ^ 

4I  Of  themaal      11.  We  will  now  consider  in  their  order  the  common 

ckoses  which  a  Lloyd  s  policy  usually  comprises,  and  the 


It 


(n)  sttpsktion  as  to  the  cost  of  proeeeffinga  was  inserted  in  con- 
wqMoee  of  Xmmm  r.  Pox,  supra.  The  preaeat  rule  aa  to  oroas-lia- 
liilities  was  inlrodaoed  in  eonieqiieiiee  of  tiie  deeuioii  in  London  SS. 
In».  Co.  V,  Grampian  88.  CSo.  (1889),  24  Q.  B.  D.  068. 

(o)  Aj  to  remoTal  of  dbatraetois,  see  Tathan  v.  Bnrr,  [18961  A.  G 
382. 
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main  requisites  which  are  essential  to  the  validity  of  a  policy    Sact.  11. 


as  a  contract  under  our  law.  formal  reqid-. 

sites  of 

A  policy  without  the  names  of  the  parties  by  or  for  whom  policy. 

it  is  effected  is  called  a  policy  in  blank,  and  is  either  pro-  'Hie  name  of 

*^  •         1.    n  the  assured  or 

hibited  by  the  laws,  or  rejected  by  the  practice,  of  all  his  agent 

mercantile  states. 

In  our  own  country  the  law  used  to  require  that  no  28  Geo.  3, 
policy  should  be  effected  without  first  inserting  therein  "  the 
name  or  names,  or  the  usual  style  and  firm  of  dealings," 
either — (1)  Of  one  or  more  of  the  persons  interested;  or, 
(2)  of  the  consignors  or  consignees  of  the  property  to  be 
insured;  or,  (3)  of  the  persons  resident  in  Great  Britain 
who  received  the  order  for  and  effected  the  policy;  or, 
(4)  of  the  persons  who  gave  the  order  to  the  agent  imme- 
diately employed  to  effect  it  (p). 

Under  the  liberal  construction  put  by  the  Courts  of  Law 
on  this  Act  of  Parliament,  it  was  reduced  to  a  mere  pro- 
hibition against  policies  in  blank;  and  the  Marine  Insurance 
Act,  1906,  sect.  92  of  which  repealed  it,  simply  provides  in 
sect.  22  that  "  a  marine  policy  must  specify  the  name  of  the 
assured,  or  of  some  person  who  effects  the  insurance  on 
his  behalf." 

In  practice  the  name  usually  inserted  in  the  policy  is  tkoA 
of  the  insurance  broker,  who  insures  either  in  his  own  name 
and  on  his  own  account  (g),  or  in  his  own  name  and  on 
account  of  his  principals  (r). 

In  the  first  case  the  blanks  marked  numbers  (1)  and  (2)  in 
the  printed  form  are  filled  up  thus: — 

"  A.  B.  &  Co.  (style  of  the  insurance  broker's  firm),  as 
well  in  their  own  names,  as  for  and  in  the  name  and  names 
of  all  and  every  odier  persons  to  whom  the  same  doth,  may 

(p)  28  Geo.  3,  c.  56. 

(<7)  When  he  insures  in  this  way  he  is  not  hound  to  disclose  the  name 
of  the  real  iissured:  Glasgow  Ass.  Corpn.  v.  Symondson  (1911),  16  Com. 
Gas.  109. 

(r)  The  praetioe  of  effecting  the  policy  in  the  name  of  the  agent  is  a 
very  old  one.  See  an  allegation  of  custom  in  Bidolpho  v.  Nunez  (1562), 
Sdden  Soeiety  Publieatloiis,       ii.  p.  52. 
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^   or  shall  appertain,  in  part  or  in  all,  do  make  assurance 
and  cause  thennehes  and         and  everj  of  them  to  bo 

insored,"  &c. 

Ill  the  second  case  the  bUmks  are  filled  up  thus: — 

"  A.  B.  &  Co.,  as  well  in  Uieir  own  names,  as  for  and  in 
the  name  and  names  of  all  ^nd  every  other  persons  to  whom 
the  same  doth,  maj  or  shall  api^ertain,  in  whole  or  in  pait, 
do  make  assmame  and  cause  O.  D.  &  Co  (name  or  firm  of 
Hwir  emplojers,  the  parties  interested),  and  them  and  everjr 
of  them,  to  be  insured,"  &c. 

If  the  partj  interested  effects  the  policy,  withont  ik» 
intervention  of  a  bn^r,  he  of  course  expresses  himself  to 
have  so  effected  it  in  his  own  name  and  on  his  own  account, 
as  in  the  first  form,  merely  substituting  the  name  or  style  of 
the  .principal  for  that  of  the  broker. 

Sndi  m  the  nsoal  modes  in  which  these  blanks  are  filled 
op  in  English  policies;  in  practice,  some  slight  variation  of 
form  occasionally  occurs;  sometimes,  for  iiwtanoe,  it  is  stated 
on  ^e  face  of  the  pcdicy  tiiat  tiie  party  dtecting  it  does  so 
"as  agent  for,"  or  "at  the  request  of"  the  principal;  but 
these  variations  are  immaterial. 

The  party  who  has  thus  effected  the  policy  on  account  of 
a  principal  is  called  "  Oie  mmiinal  assured  the  principal 
himself,  for  whom  it  is  effected,  is  called  "  the  party  inte- 
rested," or  "  the  assured." 


a  *       ...   M 

X^HS*"*"  "  names  of  cM  persons  to  mhom  the 

same  doth,  ma^,  or  shaU  appertain,  in  part  or  in  all,'' 

The  inaertifm  of  tlus  draw,  which  is  inyaiiably  introduced 
into  all  our  common  printed  forms  of  policy,  is  of  great  im- 
portance, as  without  it  no  one  could  take  advantage  of  tho 
policy  except  the  party  expressly  named  in  it,  or  his  prin- 
cipal (f);  but  by  the  aid  of  this  clause,  as  we  shall  have 
occasion  to  see  more  at  large  hereafter,  any  party  may  avail 


(«)  Browoinff  v.  Wmnmaal  Int.  Co,  ni  CtmmU  (187S),  L.  B.  5  P.  C. 
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himself  of  the  policy  who  can  prove  that  he  was  intei^sted  S»ot.  IM, 
in  the  subject-matter  of  the  insurance  during  the  risk  and  at 
the  time  of  loss,  and  is  the  person  upon  whose  account  the 
insurance  was  bond  fide  intended  to  be  made  (t).  The  clause 
also  made  it  possible  to  assign  the  benefit  of  the  policy, 
but  for  this  purpose  is  now  unnecessary,  as  sect.  50  (1)  of 
the  Marine  Insurance  Act,  1906,  declares  that  "a  marine 
policy  is  assignable  unless  it  contains  terms  expressly  pro- 
hibiting assignment,"  and  "  may  be  assigned  either  before 
or  after  loss."  An  assignee  of  the  policy  may  by  sect.  50  (2) 
sue  in  his  own  name  (w). 

13.  As  policies  are  frequently  effected  on  ships  and  goods  "LoiikoriiQi 

believed  to  be  in  foreign  -ports,  or  at  sea,  it  being  then 
uncertain  whether  they  may  not  actually  have  been  lost  * 
before  the  policy  was  ^eded,  these  words,  "lost  or  not 
lost,"  are  inserted  in  every  form  of  policy  as  a  matter  of 
course.  Their  effect  is  thus  stated  in  Rule  1  of  the  Rules  for 
the  MMistruction  of  the  policy  (a;): — ''Where  the  subject- 
matter  is  insured^  lost  or  not  lost,*  and  the  loss  has  occurred 
before  the  contract  is  concluded,  the  risk  attaches  unless,  at 
such  time,  the  assured  was  aware  of  the  loss,  and  the  insurer 
was  not." 

It  has  been  decided  that  a  policy  containing  this  clause 
was  good,  where  the  subject  of  insurance  was  acceptted 
for  insurance,  and  the  premium  paid,  before  loss,  although 
the  policy  was  not  executed  until  after  a  loss  had  happened, 

to  the  knowledge  both  of  the  assured  and  the  underwriter  (y ) . 

If  indeed  the  loss,  at  the  time  of  effecting  the  policy,  were 
known  to  the  fissured  <mly,  then,  on  the  plainest  g^wEsl 

(0  Soe  infra,  §§  172,  173. 

{u)  31  &.  32  Vict.  c.  86,  s.  1  (repealed  by  the  Marine  Insurance  Act) 
contained  a  similar  provision.  Neither  Act  requires  notice  of  assiga- 
ment  sach  aa  is  necessary  under  the  Judicature  Act.   See  post,  §  176. 

(«)  Mar.  Ins.  Act,  190a,  Sdied.  I. 

(y)  MMd  V.  DaviwB  (1835),  S  A.  ft  E.  80S;  i.  €,  4  N«v.  ft  Man. 
701.  Tke  r^rt  in  Adolpiras  ft  EUii  r^roMiits  tbe  km  aa  an  overmgt 
oae  mdy;  tiyit  in  NjBvUla  ft  Manning  states  that,  baf^  aaeaentian,  an 
mverage,  And  sabseqnentty  »  total,  loaa  had  ooenned;  ilia  dttfawaa  tei 
aoi  affaol  ttia  foAuAfh  of  tiie  daiMin. 
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^  principles,  the  pdicj  would  be  void;  but  no  case  has  deter- 
mined that  an  underwriter,  who  ohooses  to  effect  a  policy 
with  fbU  knowledge  that  the  loss  has  actually  happened, 
maj  not  be  bound  by  it  (z). 

t^dZ^  ^  P®^^'  indeed,  containing  this  ckuee,  is,  in  the  words 
Jj"*  ^  Parke,  B.,  "  clearly  a  contract  of  indemnity  against  all 
•guutiMl  ^  &U  future  losses  sustained  by  the  assured, 

in  roqpeot  of  the  interest  insored  "  («) .  Accordingly,  where 
on  a  policy  on  goods  "  lost  or  not  lost  "  the  pleadings  raised 
the  question,  whether  it  was  any  answer  to  an  action  on 
such  policy  that  the  plaintiff  did  not  acquim  an  intmat  in 
Hie  goods  till  aftw  an  average  loss  by  sea  damage?,  the  Court 
lield  that  it  was  not  {h).  Such  a  contract,  they  considered, 
"operated  just  in  the  same  way'as  if,  the  plaintiff  having* 
pmbaaed  goods  at  sea,  d^^idbnt,  for  a  prminm,  had 
•greed  that  if  the  goods,  at  the  time  of  the  purchase,  haJd 
■nstained  any  damage  by  the  perils  of  the  sea,  he  wouM 
make  it  good''  (c). 

C«)  Iter  Lofd  DaoMtt  in  S  A.  ft  E.  S06;  per  Brett^  L.  J.,  ^adlofd 

■jwiiBaiMu  omy,  7  a.  b.  d.  m,  m. 

(«)  P*r  B.,  dflUveriag  ilie  jodgiMt  ot  tlie  Gbiiii  in  Ssiiier- 

iMd  V.  Bntt  OMi),  11  M.  ft  W.  HI,  «W. 

0}  OaMMnlMid  o.  Pmtt  (184S),  11  11.  ft  W.  296. 

(e)  Ibid.  p.  812.    "Tkk  deeisHm,**  my  Judge  Duer,  "doea  not. 
MibraM  tte  mm  of  a  total  loss  by  an  aetaal  destruction  of  the  wliole  or 
pMi  «f  tiM  gioQdt  tiw*  ta»  ^  nbjeet     the  eontrftot  of  sale.  Where 
■Mkc »  kM  hat  mmmA,  ibe  pneiuMer,  in  proportion  to  Its  extent,  '19 
aonemted  im  liie  eentnet^  and  it  is  by  the  seller,  not  by  himself, 
ihattiiekHiwMibeMiiidMd.  Asiiisiiotarisk  toiHiiehhe  issiibjeot 
he  cannot  cover  it  by  an  insurance!':  2  Doer,  7.    These  reautffcs  are 
ocMnpletely  borne  out  by  the  observatSons  of  Coleridge,  J.,  in  delirering 
the  judgment  of  th€  Court  of  Exchequer  Chamber  in  Hastie  v.  Cooturier 
(1853),  9  Exch.  110:  "If  the  goods  had  been  totally  lost  before  the 
contract  of  purchase  was  made,  there  would  not  be  an  insorable  intneet, 
as  a  person  cannot  buy  a  thing  that  is  totalli/  lost:'    It  appears,  never- 
theless, to  the  present  editors  that  although  ordinary  contracts  of  sale 
at«  eonditional  on  the  existence  of  the  subject-matter  intended  to  be 
sold,  yet  tiiere  is  no  reason  why  it  should  not  be  expressly  provided  that 
lie  risk  of  the  thing  having  been  already  lost  at  the  date  of  the  contract 
ikoald  ha  banta  by  tiie  pardbaser.   In  such  a  case  it  is  conceived  that 
li»  oavfenei  of  iaie  woidi  be  a  valid  one,  and  that  the  purchaser  would 
ha^  an  iasmaUe  interest  in  the  property,  even  al^MMigh  it  had  been 
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Meet  is  given  to  this  decisioii  in  sect.  6  (1)  of  th«  Marine  «— t.  » 
Insurance  Act,  1906,  which  qualifies  the  statement  that  the 
assured  must  be  interested  in  the  subject-matter  insured  at 
the  time  of  the  loss,  hy  the  proviso  t^at  "  where  the  subject- 
matter  is  insured  *  lost  or  not  lost/  the  assured  may  recotv^ 
although  he  may  not  have  acquired  his  interest  until  after 
the  loss,  unless  at  the  time  of  effecting  the  contract  of  insur- 
ance the  assured  was  aware  of  the  loss,  and  the  insurer  was 
not." 

Another  result  of  the  clause,  as  stated  in  sect.  84  (3)  (b) 
of  the  Marine  Insnranoe  Act,  1906,  is  that  "  whoi  the  sub- 
ject-matter has  been  insured  'lost  or  not  lost,'  and  has 
arrived  in  safety  at  the  time  when  the  contract  in  concluded, 
the  premium  is  not  retumaUe  unless,  at  such  time,  the 
insurer  knew  of  the  safe  arrival  '* 

The  provisions  of  the  Marine  Insurance  Act  with  regaixi  Whether  thie 
to  the  effect  of  the  words  "  lost  or  not  lost "  suggests  that  the  " 
words  are  necessary  in  ordbr  to  make  the  insurance  refeo- 
spective.  There  is,  however,  no  statement  in  the  Act  that  a 
policy  without  the  clause  is  not  retrospective.  The  opinion 
ezpreased  in  the  seraith  editiim  of  this  w^wk,  founded  on  Ithat 
of  the  author,  was  that  the  clause  does  not  appear  to  be  in  all 
cases  strictly  necessary,  as  there  can  be  no  reason  why  a 
previous  loss  of  the  subject-matter  insured  should  prejudice 
an  insnranoe  subsequently  effected,  if  at  the  time  the  assured 
"was  ignorant  of  the  loss,  or  he  and  the  underwriter  were 
equally  cognizant  thereof  (e) .    This  view  agrees  with  a 

totally  loet  prim  to  Uie  insanuMe,  and  w0old.be  mtitled  to  xeeover  under 
a  polk^    M  or  not  kMt." 

(d)  HxMatdL  v,  S^pnonam  (1891),  7  Q.  B.  D.  456  (C.  A.),  a  mm 
of  a  re-in«iBanee  on  a  jidp  jnippoeed  to  be  overdae  when  the  poliey  was 

leffected. 

ie)  See  1  Marshall,  Ins.  338—340;  1  Phillips,  Ins.  8.  925;  3  Kent'* 
Comm.  258,  n.  (c);  2  Parsons,  Ins.  44;  Lord  Denman  in  Mead  v. 
Davison,  3  A.  &  E.  303,  307;  per  Bramwell,  B.,  Stone  v.  Marine  Ins. 
Co.  of  Gothenburg  (1876),  1  Ex.  D.  81,  85;  per  Cockburn,  C.  J.,  in 
Gledfitanes  v.  Boyal  Exchange  Ass.  Co.  (1864),  34  L.  J.  Q.  B.  30,  35; 
Story,  J.,  Hammond  v.  Allen  (1836),  2  Sumner's  R.  397.  See  an 
interesting  discussion  of  the  "  lost  or  not  lost  "  clause,  Gow,  Mar.  Ins.  33. 
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^  decision  of  the  Supreme  Court  of  the  TTnited  States.  *'  It  ia 
sufficient,"  said  the  Court,  "  if  it  appear  by  the  description 
ol  the  risk  and  ^  subjeot-matter  ^  the  ocmtract  that  the 
policy  was  intended  to  cover  a  previous  loss  "  (/).  Accord- 
ingljj  it  is  submitted  that  a  policy  without  the  clause  may 
be  retmpeetive,  at  any  rate  where  it  appears  clearly  from  the 
temis  of  the  policy  that  this  was  the  intention  of  the  parties; 
for  instance,  if  a  ship  were  insured  "from  the  Ist  of 
J anuary  "  by  a  time  policy  effected  in  Febmary .  The  point 
does  not  seem,  however,  to  have  any  practical  importance  in 
this  country. 

]>Moription  14.  In  the  case  of  a  voyage  policy  the  underwriter  cannot 
iUBni.  know  the  nature  of  the  risk  he  is  asked  to  insure,  nor,,  con- 
seqiwntly,  the  amount  of  premium  he  ought  to  require,  unless 
he  knows  the  nature  of  the  voyage  on  which  the  ship  is  ta 
sail,  or  the  goods  are  to  be  conveyed^  It  is  therefore  cme  of 
^e  most  owfintial  reqnirites  of  a  policy  of  insurance,  that  it 
riiould  contain  an  accurate  description  of  the  voyage  insured. 
By  this  is  meant,  not  that  it  should  describe  the  whole  course 
of  the  .Tojage  to  be  a^ually  tdcen  by  the  ship;  the  tmk 
whii^  the  is  topurrae  through  the  waters;  the  straits  she  is 
to  pass;  the  islands  which  she  is  to  leave  on  the  one  side  or 
the  other;  the  curies  she  is  to  double;  the  reefs  and  shoal* 
she  has  to  avoid:— all  tliis  is  soi^posed  to  be  so  &miliar  to 
the  underwriter  from  his  acquaintance  w^th  the  course  of  the 
trade  and  navigation  which  the  insurance  is  designed  to  pro- 
^^^'^be  ^         exjpnMlj  hmrtdd  in  uiy  policy.  AU 

dmaabJihj  that  is  necessary  to  be  expressed  in  the  policy  is  the  place  or 
period  at  which  the  voyage  insured  is  to  begin,  and  the  place 
or  period  at  which  it  is  to  end,  and  whidi'  toe  oaUed  in 
tei^oal  language  the  termrnus  a  qm  and  tiie  tmnmus  ai 
quern  of  the  voyage  insured,  or  of  the  risk. 

These  termini  must  be  expressed  with  great  care  and  dis- 
tinctness in  ike  policy,  and  ai^  failure  beiein  will,  a^  w^ 

(f)  Insarance  Co.  r.  Fobom  (1873),  18  W«]]aee>  287 f      C.  Fobeoi 
#.  Hitipsalil*  Matmil  Jm.  Go.  (1871),  8  Kstdiford,  170;  9  <M.  1101.  • 
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shall  see  heroafter,  have  the  effect  af  vitiating  that  instru-  aoet.  14> 
ment  (g).  We  shall  here  only  mention,  by  way  of  explaining 
the  language  of  the  instrument,  the  distinction  between  in- 
suring with  the  words  *'at  and  from"  a  place,  and  simply 
insuring  **  from  "  it.  An  insurance  expressed  in  the  policy 
to  be  "  from  A.  to  B."  only  protects  the  subject  insured  from 
the  moment  of  the  ship's  sailing  from  A.  (h):  an  insurance 
"  at  and  from  "  protects  the  subjeot  insured  during  her  stay 
at  the  t^rmmus  a  qm  and  after  she  has  sailed  from  it  (i) . 

As  it  is  especially  desirable,  in  cases  where  a  ship  is  ox- 
pected  to  arrive  at  a  certain  port  abroad,  to  protect  her 
during  her  whole  stay  in  such  port  from  the  moment  of  her 
arrival,  the  form  of  insurance  "  at  and  from  "  ought  always 
to  be  adopted  in  insuring  homeward  voyages;  indeed,  in 
English  policies,  friMn  the  many  advantages  it  prssimts,  it 
is  the  form  almost  always  raiployed  in  practice. 

What  precedes  is  applicable  chiefly,  if  not  entirely,  to  Time  policies, 
voyage  policies;  time  policies,  instead  of  the  termini  of  the 
adventure,  ocmtain  hm  the  limits  of  the  period  over»  which 
^  wmxamoe  is  to^  extend. 

15.  It  is  a  rulcj  founded  on  very  plain  principles,  that  Description  of 
every  contract  of  insurance  ought  distinctly  to  specify  the  ^^J^^**' 
8<ibject  intended  to  be  ioaured;  whether  it  be  ship,  goods, 
freight,  profit,  money  advanced  on  bottomry  and  respon- 
dentia, disbursements,  or  other  interest.  Accordingly, 
sect.  26  (1)  of  the  Marine  Insurance  Act,  1906,  states  that 
"  ^  siribject^matiier  insured  must  be  deidgnatiBd  in  a  marine 
policy  with  reasonable  certainty." 

The  clause  in  the  common  printed  form  of  policy,  in  which  The 
the  subject-matter  of  insurasiee  is  set  forth,  ia  as  foUows:— 
"  Upon  atay  kind  of  goods  and  merchandises,  and  also  upon  »ppltoiM»t» 

...  ^       an  insurance 

the  body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  on  ships  and 
and  other  .furniture  of  and  in  the  good  ship  or  vessel^"  &o. 

(g)  Mar.  Ins.  Act,  1906,  ss.  43,  44.    See  Molloy,  book  ii.  c.  11, 
8.  14,  as  cited  1  Marshall,  Ins.  328;  Syers  v.  Bridge  (1760),  2  Doogl.  627. 
(A)  Mar.  Ins.  Act,  1906,  Sched.  I.,  rule  2. 

(»■)  Per  Lord  Hardwicke  in  Motteux  v.  London  Asa.  (1739),  1  Atkyns, 
548.   See  Mar.  Ins.  Act,  1906,  Sched.  I.,  rule  3. 


common 
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^  This  clause  is,  in  terms,  only  applicable  to  the  case  in 
which  the  same  party  being  interested  in  both  ship  and  cargo 
wialwe  to  insore  both  in  one  common  pdicj:  the  reason  of 
this  is,  that  in  the  earlier  ages  of  maritime  commerce,  when 
our  present  form  of  policy  was  framed,  merchants  employed 

d^JL  ^      ^  (*)  • 

wJfwd  ©w,  tiie  trade  of  the  ship-owner  has  heoome  a  distinct  busi- 
o^^'ra^-wta  ^^^^^  that  of  the  merchant,  and  this  clause,  as  it  stands 
of  insunmce.  the  common  printed  form  of  policy,  is  whoUy  inadequate, 
without  alteration,  to  meet  the  ezig^cies  of  modem  com- 
in«foe.  Instead,  however,  of  providing  different  forms  to 
meet  the  various  cases  of  insurances  on  shi$)  or  cargo  sepa-. 
rately,  on  fr^t,  on  profits,  luid  other  iatefests  now  held 
oapaUe  of  protection  by  insnrance,  the  English  underwriters 
adhere  to  the  old  form,  and  for  the  requisite  particularity  of 
description  resort  to  the  expediesnt  of  writing  in  the  body,  at 
th©  foot,  or  on  the  margin  of  the  pdicy,  a  statement  of  the 
real  nature  of  the  subject-matter  intended  to  be  insured  (as, 
e.g.,  "  on  ship;*  "  m  goods;'  on  profits;'  "  on  freight" 
'  «»  bottomry r  "«» dMmrmnents;*  Urn  100  bOes  of  eoUm, 
mark9dySe;')j\wnng  the  printed  clause  entirely  unaltered. 

The  written  woirds  thus  inserted  apply  indefinitely  to  the 
whole  instrument,  and  control  the  sense  of  the  general  printed 
ckose  apfdioaUe  to  ahip  and  goods,  and  narrow  it  to  the 
particular  species  of  interest,  the  name  of  which  is  so  in- 
serted {I).  The  policy,  in  fact,  becomes  a  policy  on  that 
subject  alone  (m). 

ik)  So  Arnould;  bat  some  of  the  earliest  poUdes  of  which  any  Koovda 
have  been  discovered,  namely,  those  printed  in  Select  Pleaa  in  the  Court 
of  Admiralty,  Vol.  II.  pp.  45—59,  edited  for  the  Seldeh  Society  by 
Mr.  R.  G.  Marsden,  are  framed  for  an  inanrance  on  goods  only.  See 
the  poUcy  of  1547  in  Broke  c.  Maynard,  p.  47,  that  of  1555  in  De 
Salizar  e.  Blackman  (p.  49),  that  of  1558  in  Raven  c.  Hopton  (p.  51), 
and  that  of  1563  in  Whyte  c.  Besswicke  (p.  53).  The  copy  of  a  policy 
of  1613,  preserved  in  the  Bodleian  Library  (printod  in  Gow,  Mar.  Ins., 
App.  B.),  is  alio  applicable  only  to  an  insurance  on  goods. 

(0  Per  -Blleiibprough,  Robertson  v.  French  (1803),  4  East, 

m,  140;  p«  Lovd  Pennnce,  Dudgeon  v.  iPembroke  (1877),  2  App. 
Cat.  284,  M;  HaugMon  V.  Eirbaidc  (1814),  4  Ounp.  89. 

(•i)  ^  BolwBMiii  ir.  Tabiii  (1816),  1  Qtarik.  8S6;  Marten  v,  Vestey, 
[ii88]  A.  C.  807,  al  p.  810.  F<or      beanngr  ni  piinled  elaiises  whieh 
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The  meaning  of  this  marginal  memorandam/'  says  Lord  Saet.  IS. 
EUenborough,  in  a  case  where  the  written  iMertion  w««  in  

the  margiii  of  the  policy,  "  may  be  translated  thus: — ^We 
mean  to  insure  the  subject  so  named  '  freight,'  for  instance, 
arising  and  accruing  during  the  limits  of  the  voyage  within 
described,  from  the  carriage  of  goods  on  board  the  ship 
within  mentioned,  against  the  perils  within  enumerated,  and 
upon  the  premium  herein  speciiied  "  (??). 

Whether  the  mere  indorsement  on  the  back  of  the  pc^ey 
of  such  written  description  of  the  subject  of  insurance, 
without  reference  on  the  face  of  it  to  such  indorsement, 
would  have  the  effect  of  thus  controlling  the  policy,  may  1>3 
doubted;  unquestionably  it  would  do  so,  if  referred  to  in  tho 
body  of  the  policy,  or  initialed  by  the  underwriters  (o). 

10.  As  the  nature  of  the  ri^  depends  very  materially  on  Hinneof  the 

the  character  of  the  ship  employed,  it  is  of  great  importance 
to  the  underwriter  to  know  the  name  of  the  ship  on  which 
the  insUFance  is  to  be  effected,  or  <»i  which  the  profn^y 
insured  is  to  be  embarked.  Hence,  as  a  general  rule,  in  all 
insurances,  whether  on  ship  or  goods,  the  name  of  the  ship 
ought  to  be  accurately  inserted  in  the  policy. 

Yet,  if  the  underwriter  really  know  what  ship  is  intended,  Frincipla 
since  the  purpose  of  inserting_-the  name  is  answered  in  fact,  SSeaWpT"*^ 
an  error  in  the  name  of  the  ship  will  not  vitiate  the  policy. 
On  ne  doit  pas  pomt^Star  9W  h  nam  du  mmke,  pounm  qm 
renew  qui  s'y  est  gUssee  rCempeche  fas  d'm  reconnaitre 
Vidcfitite  (p). 

Hence,  immediately  following  the  blank  Mt  in  our 
oommon  policy  for  inserting  the  name  of  the  ship  or  master 

come  the  words,  "  or  by  whatsoever  other  name  or  namos  th<' 
same  ship  or  the  master  thereof  is  or  shall  be  named  and 
called.'' 

relate  to  a  different  eubject-matter  on  the  construction  of  the  poUey,  see 

post,  §  55. 

(n)  Per  Lprd  EUenborough,  Robertson  v.  French  (1803),  4  East, 
130,  141. 
(o)  See  1  Duer,  76. 

(p)  Emerigon,  c.  vi.  s.  2,  p.  160,  citing  Casaregis,  Disc.  I.  No.  159. 


1 
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■•ct.  16.        As,  moreover,  circumstajices  may  frequently  arise,  especi- 
Insnrance  on  allj  in  case  of  shipments  made  from  abroad,  in  which  the 
menhut,  thoogh  of  p»>tee(»«  hi.  goods  by  an 

immediate  insurance,  may  be  utterly  ignorant  of  the  parti- 
cular vessel  by  which  they  may  be  consigned  to  him,  a 
re]axatio&  of  the  ntle  lequiring  the  ioaertkm  of  the  name  of 
thB  ship  in  the  policy  is  in  such  cases  permitted;  and  the 
party  insuring  is  allowed  to  effect  the  policy  on  his  property 
<m  board  any  ship  or  ships,''  on  condition  of  declaring,  as 
worn  fts  he  beoomee  vmm  of  it,  die  name  of  the  ship  or  diipe 
Oil  board  which  it  has  actually  been  loaded  (g). 

of  tiM  17.  The  name  of  the  master,  like  that  of  the  ship,  ought, 
said  Arnould,  if  known,  to  be  truly  inserted  in  the  policy, 
9fid  that  fiMT  the  saiBe  latsim,  ^iz.,  that  the  safety  of  the 
adTentnre  is  in  eome  degnee  dependent  on  the  character  of 

the  master. 

As,  however,  majij  occasions  may  Arise  in  the  course  of 
the  irojage  whkAi  may  make  it  geeeasary  to  dbange  die 

master,  and  in  cases  of  insurance  on  "  ship  or  ships  at  sea, 
or  from  a  distant  port,  the  name  of  the  master  for  the  time 
bdngmaj  not  be  kmorim,  in  oorecMimum  form  after  the  blank 
left  for  the  name  of  die  master  these  words  follow:  "or 
whoever  else  shall  go  for  master  in  the  said  ship,"  and 
the  words  already  cited,  or  by  whatsoever  name  or  names 
the  same  or  ih»  maeter  theieof  is  or  shall  be  named  or 
called."  It  is  not  usual,  now,  to  insert  die  name  of  the 
master  in  the  policy  (r). 

18.  In  the  ordinary  form  of  policy  the  duration  of  the 


(q)  Thm  logmlity  of  sueh  mn  insoranoe,  whidb  is  reoc^nized  in  s.  29  of 
Mar.  Im.  Aet,  IMS,  pott,  $  185,  wjui  declared,  more  tluui  a  century 
•go^  i»  be  bejond  ^ip«te:  Ksirkgr     %an  (1794),  2  H.  Bl.  848.  In 
Sraaoe  mmk  mm  iiwfiiw  k  caqpready  pemiMI  by  tbe  Code  de  CSom- 
wmnm,  art.  817.  It  n  aUy  explained  im  1  JSausngon,  e.  vi.     5,  p.  178. 

(r)  "It  it  eondMively  fwleMliiiiiiT  by  the  eWdsMe  ibat  tbe  name  of 
tfM  master  is  not  inserted  in  the  policy  at  all,  bat  is  always  left  blank 
Lord  Salveeen  in  Gunford  Ship  Co.  v.  Thames  k  Mersey 'Mar.  Ins.  Co., 
[1910]  Sees.  Gas.  1072,  1084.    See  per  Lord  AlveiatoM^  C.  J.,  S,  C, 
[1811]  A.  C.  at  p.  583;  see  also  licArtbur,  p.  79. 
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risk  on  ship  and  goods  is  described  in  the  following  clause,  Seet.  IS. 
the  blanks  in  which  must  be  Med  up  according  to  the  nature 
of  the  adventure  wMch  the  partj  effecting  the  policy  wishes 
to  insure. 

"Beginning*  the  adventare  upon  the  said  goods  and 
merchandises  from  the  loading  thereof  on  board  the  said  ship 
[at  A.  ]  upon  the  said  ship,  &c.  [at  and  from  A.], 

and  so  shall  oontinae  and  endure,  dnring  her  abode  theie,  cm 
the  said  ship,  &c.;  and  further  until  the  said  ship,  with  all 
her  ordnance,  tackle,  apparel,  &c.,and  goods  and  merchandises 
whatsoever,  shall  he  arrived  at  [B.],  upcm  the  said  ship,  <&c., 
until  ^e  hath  moored  at  andbor  twenty-four  hours  in  good 
safety,  and  upon  the  goods  and  merchandises,  until  the  same 
be  there  discharged  and  safely  landed.'* 

!n»  meaning  of  this  clause,  when  stripped  of  its  verbiage,  on  goods, 
is,  that  the  risk  upon  the  goods  is  to  commence  from  their 
being  loaded  on  board  the  ship  wherever  that  may  be;  to 
ocmtiniie  upon  them  during  the  whole  Him  they  remain  on 
board,  and  not  to  terminate  until  they  have  been  discharged 
from  the  ship  and  safely  landed  at  the  port  of  delivery. 

The  ri^  upon  the  ship  is  to  commence  at  die  port  from  omO^ 
which  she  saik  on  the  voyage  insured,  wherever  that  may  be, 
to  continue  during  her  stay  thejre,  and  not  to  terminate  until 
after  she  has  moored  at  anchor  for  twenty-four  hours  in  good 
safety  at  her  port  desdnation. 

The  effect  of  this  clause,  however,  depends,  of  course,  upon 
the  mode  in  which  the  Uanks  are  iUed  up  («).  The  multi- 
fuioitt  exigencies  of  commerce  in  a  country  like  our  own, 
which  lead  our  merchants  and  shipowners  to  engage  in 
enterprises  almost  infinitely  varied,  requite  the  same  diver- 
sity in  desoribing  as  is  du^layed  in  undertaking  them;  and 
policies  are  aooordingly  filled  up  in  every  variety  of  form, 
in  order  to  adapt  the  old  policy  to  the  widely  extended 
commerce  of  modem  times. 

By  seet.  93  (3)  of  die  Stamp  Act,  1891,  a  poHcy  of  sea 

(f)  See  Boberlioii     FtcboIi  (1808),  4  East,  180. 
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liL    insurance  is  not  valid  unless  it  specifies  the  particular  risk  of 


ftdTenture  (t). 

to        10.  The  ooiirse  of  the  ship's  navigation  is,  as  we  have  semi, 

stay.  never  expressed  in  any  policy.    It  is  an  implied  condition 

of  everj  policy,  that  the  ship,  in  sailing  between  the  termini 
of  the  voyage  insured,  shall  pnrsue  that  coarse  -whkk  long 
usage  has  established  to  be  the  safest  and  most  direct  inode 
of  navigation,  without  deviating  from  it  to  touch  at  any 
ports  or  plaoes  whatsoever,  onleeB  exprem  liberty  for  that 
porpoee  be  ioswted  in  the  policy  {u). 

As  very  few  voyages,  however,  occur,  in  which  it  is  not 
desirable  that  the  ship  should  have  the  power  of  touching 
at  intermediate  ports,  the  common  printed  form  of  policy 
invariably  contains  this  clause:  "  And  it  shaU  he  lawful  for 
the  said  ship,  dc.yin  this  voyage  to  proaaed  and  sail  to  and 
touch  and  Hay  at  any  ports  or  places  whatsoever  [  ] 
^m^kaut  prefudke  to  this  insurance''  The  blank  is  for  the 
purpose  of  specifying  the  particular  ports  and  plaoes  at  which 
it  is  intended  this  liberty  shall  be  exercised. 


90.  The  said  ship,  Se.y  goods  and  mmhandises,  de.y  for 
so  much  as  ooneerm  the  assured  by  agreement  hetu^een  the 
assured  and  assurers  in  this  policy  are  and  shall  he  valued 

(a?)  [  ]. 

(f)  See  Edwards  v.  Aberayron  Mutual  Ship  Ins.  Society  (1875),  1 
Q.  B.  D.  563.  Cf.  Mar.  Ina.  Act,  1906,  s.  23,  which  reqaires,  inter  alia, 
the  risk  insured  against  and  the  voyage,  or  period  of  time,  covered  by  the 
policy  to  be  specified,  and  see  ibid.  s.  22.  "  Risk  or  adventure  "  in  the 
Stamp  Act  seems  to  have  a  wider  meaning  than  "  risk  "  in  s.  22  of 
tiie  Mar.  Ins.  Act.  In  the  latter  it  obviously  does  not  include  the  voyage 
or  period  covered  by  the  policy,  nor  a  description  of  the  subject-matter 
insured,  and  apparently  has  reference  only  to  the  perils  insured  against. 

(«)  See  Mar.  Ins.  Act,  1906,  s.  i6. 

(x)  wovda  **  «■  nndflor "  wore  here  wrHten  in.  Mid  the  foUowlng 
UbidE  wm  Boi  filled  up;   lower  down  in  liie  margin  irae  writton 

lS,aOM.,'*  eat  eppoette  to  tiiis,  tot  in  body  of  tlie  poUcy,  follow- 
inf  ito  8  per  emt.  iiihimiii  ■imIhiii  ebuiae,  wete  written  Ibeee  worde:  "on 
irai|^  wwimML  free  of  mBfkm,  weiwan,**  kc  Hit  wee  hdd  not  to 
to  a  Tallied  poUcy.  Ymmm  v,  Nebon  ivm),  4  B*     S.  854;  aee  alio 


CHAP.  11.  j 


OF  SEA-POLICIES. 


88 


This  clause  is  in  all  the  <XMii!imiQii  printed  formts  of  poUcj,  Soot. 
though  the  hlank  is  not  altMiTs  filled  up;  if  filled  up,  the 

policy  is  called  a  valued  policy ;  if  not  filled  up,  an  open 
or  unvalued  poUoy  (^). 

When  imnrted,  the  iraloe  OQ^t  to  he,  but  imq^lfy  m 
not,  the  real  value  of  the  ship  or  the  prime  cost  of  the  goods 
at  the  time  of  effecting  the  policy,  together  with  the  amount 
of  the  shipping  charges,  premiums,  said  other  expenses  of  the 
insurance  (z). 

As  will  appear  from  the  language  of  the  clause,  this  valua- 
tion is  agreed  to  be  final  and  conclusive  "  between  the  assured 
and  assurers on  the  particular  policy;  and  ccmsequently  it 
cannot  he  set  aside  (a) .  But,  as  will  appear  hereafter,  the 
contract  is  vitiated  by  an  over-valuation  which  is  fraudulent, 
or  so  excessive  as  to  make  the  contract  a  mere  wager  (&), 
or  which  is  material  to  he  disolosed  (e),  yet  has  in  fact  heen 
concealed  {d). 

It  is  not  unf  requently  the  case  that  whei^  the  interest  in-  Description  of 
tended  to  be  insured  requi^  a  more  specific  description  than 
that  ccmtained  in  the  general  printed  foiTm,  such  description  is 
inserted  in  this  clause;  as,  e.g.,  the  said  ship  and  goods,  <feo., 
*'  are  and  shall  be  valued  [at  one  thousand  pounds,  being  on 
twenty  hales  of  cotton,  marked  ^  to     the  said  twenty  bales 

.    (y>  Mttr.  Ine.  Aet,  1906,  as.  27,  28. 
(«)  Stevens  on  Averago,  Pt.  u.  art.  i. 

(ff)  Mar.  Ins.  Aet,  1906,  s.  27.  See  Baitor  «.  Janaon  (1868),  I«.  B. 
3  C.  P.  303;  Woodaide  v.  Globe  Marine  Im.  Co.,  [1886]  1  Q.B.  105. 

(6)  Per  Lord  Mansfield,  Lewis  v.  Hacker  (1761),  2  Burr.  1167, 
1171;  Haigh  «.  De  la  Cour  (1812),  3  Camp.  319.    See  post,  §  342. 

ic)  lonides  v.  Pender  (1874),  L.  R.  9  Q.  B.  531;  Thames  &  Mersey 
Mar.  Ins.  Co.  v.  "  Gunford  "  Ship  Co.,  [1911]  A.  C.  529.  See  also  the 
questions  left  by  Mathew,  J.,  to  the  jury  in  Herring  v.  Janaon  (1895), 
1  Com.  Cas.  177. 

^d)  Amould  (2nd  ed.  p.  30)  says  that  the  valuation  "  cannot  be  set 
aside,  except  in  cases  of  fraudulent  or  excessive  over- valuation."  and 
dmilar  language  is  oaed  in  s.  27  (3)  of  the  Maa\  Ins.  xVct,  1906.  It  is 
not,  kowOTor,  ttrietiy  correet  to  say  that  the  valuation  can  be  set  aside. 
In  KMBo  CoBtiaental  ooostriea  tiiia  oaa  bo  done,  and  another  valuation 
wbstltnted;  but  aoootding  to  fio^iidi  law  ibe  valuation  cannot  be 
altered,  though  in  eaiea  mentknied  in  liie  tot  tike  policy  can  bo 
entirely  avoided.  See  poH^  Part  I.  Chap.  XIH.  §  841  H  nq. 
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flliied  at  that  sum]  or  [at  on©  thousand  pounds,  being  on  the 
interest  which  I.  S.  has  as  owner  in  one-fourth  riiare  ol  the 
said  ship,  the  «aid  ime-foi^  share  being  Tallied  at  that 
sum],"  or  the  words  "  valued  at "  are  frequently  struck  out, 
and  a  description  of  the  real  subject  of  insurance  then 
inserted  without  any  valuation;  ae,  ^  aaid  ship  and 
foods,  &c.,  for  so  wawk  as  oonoems  the  aesured  and  assurers 
in  tihis  policy  are  "  freight,"  or  "  profits,"  or  "  money  lent 
on  bottomry." 

In  this  case  it  m  okmwm  that  the  tv^dsds  "  tiie  said  ship  and 
goods,"  ane  tobe  read  as  though  they  meant  "  the  subject 
insured  by  this  policy,  as  far  as  concerns  the  assured  aud 
underwriters,  is  taken  to  be  '  freight,'  '  profits,'  *  bottomiy,'  " 
4be. 

Tl»  words  "  valued  at  "  are  frequently  struck  out,  and  the 
smn  insured  is  then  inserted,  thus,  "  1,0001.  <«i  ship,"  or  "  on 
goods,"  &c.;  and  if  the  policy  kintended  to  be  a  valued  one, 
it  prooeeds,  "  1,0001.  on  ship  valued  at  2,000/.,"  "  2,000/.  on 
goods  valued  at  11,000Z."  ' 

By  statute  the  policy  is  not  valid  unless  it  epecties  ^  mm 
or  sow  insured  (e). 


insured 
against. 


labour 


21  The  next  clause  in  the  policy  contains  an  enumeration 
of  the  perils  againet  which  the  underwritera  undertake  to 
insure  the  pnfcrtj  on  which  the  policy  is  effected. 

As  the  underwriter  is,  on  plain  principles,  considered  not 
to  be  liable  to  indemnify  the  assured  againrt  loss  anug 
firom  any  penis  not  ipeoified  in  the  policy  or  emlnttoed  in  the 
gmral  dause,  great  care  has  been  taken  to  make  this  form 
of  words  OS  comprehensive  as  possible.  The  ^lect  of  it  is 
frequently  modiied  by  ^UMpdons  inserted  on  1^  face  of 
the  policy. 

22.  "  A^hd  in  case  of  mi^  loss  or  misfmune,  it  shdU  be 
lau>ftd  to  the  AMured,  their  Faetors,  SerwOe,  and  Auigns, 

stamp  Ael,  mi,     98  (S);  «f.  Ifc.  la..  Act,  190$,  t.  28  (4),  and 
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io  me,  Idbmr.cmM  trmd  for,  rn,  or  ahtmt  ^  Deifmee,  Safe-  BmL  m. 
guard,  aiid  Becovmj  of  the  said  Goods  and  Merchandises, 
CBmd  Ship,  dc,  or  am/  part  thereof,  mthout  prejudice  to  this 
insurance:  To  the  charges  mikereofy  we,  the  Amarers,  wM 
contribute,  each  om  aooordmg  to  ^  Mate  and  Quality  of 
his  sum  herein,  instired** 

This  clause  was  introduced  to  olmate  a  notion  which  Reason  of 
appears  at  one  time  to  have  prevailed,  that  if  the  assured,  ^^^f 
after  a  loss  which  tlireatened  the  total  destruction  of  the 
property  insured,  were,  either  by  himself  or  his  agents,  to 
take  active  measures  for  its  recovery  or  lestocation,  he  would 
thereby  lose  the  right  to  abandon,  which  he  might  otherwise 
"have  exercised.  The  object  of  this  clause,  therefore,  is  to 
permit  the  assured  in  such  cases  to  take  every  measure  for  the 
recovery  of  the  property  without  waiving  his  ngiit  of  ahui- 
donment,  and  also  to  bind  the  underwriters  to  contribute  in 
proportion  to  the  amount  of  their  several  subscriptions,  to 
reimburse  the  assured  for  the  eixpettsee  which  he  may  thereby 
have  incurred  (/) .  The  language  of  the  clause  is  only  per- 
missive, but  it  has  long  since  been  settled  that  it  is  a  clear 
-duty  of  the  assured  so  to  labour  for  the  recovery  and  resti- 
tution of  die  detained  or^  damaged  property  (ff). 

The  clause  does  not  entitle  the  assured  to  recover  moneys 
spent  in  averting  losses  for  which  the  underwriter  would  not 
have  been  liable  if  they  had  actually  happened  (A). 

23.  *'  And  it  is  especially  declared  and  agreed  that  no  acts  Waiver 
of  the  Insurer  or  Insured  in  recovering,  saving,  or  preserv- 

ing  the  property  insured  shall  be  considered  as  a  ttktiver  or 

.acceptance  of  abandonment  " 

(/)  Mitchell  V.  Edie  (1787),  1  T.  R.  608.  See  2  Marshall,  Ins.  625; 
and  the  elaborate  discussion  of  tius  olaose  in  tibe  learned  judgment  of 
yWilles,  J.,  in  Kidston  «.  Empire  Ins.  Go.  (1866),  L.  Bu  1  G.  P.  585;  in 
error  (1867),  L.  B.  2  G.  P.  857 ;  see  abo  Lord  Bk^bnm's  judgment  in 
Aitdiison  v.  Loiue  (1879),  4  App.  Cm.  755,  764. 

(d)  This  is  Amonld's  language.  See  poet,  §  799a,  and  Mar.  Ins.  Aei» 
1906,  8.  78  (4). 

(A)  Great  Indian  Peninsular  Ry.  v.  Saunders  (1861),  1  B.  &  3.  41; 
(1862),  2  ibid.  266;  Booth  v.  Gair  (1868),  38  L.J.C.P.  99;  Hey«r 
V.  Ralli  (1876),  1  C.  P.  D.  368. 

3(2) 
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^.  ^®  ^i^^  «^  cjlauee  is  to  insure  that  when  the  asiiired 
has  given  notice  of  abandonment  and  claimed  for  a  oonstnic- 
tive  total  loss,  the  legal  podtion  of  adther  party  shaU  be 
prejwiioed  by  My  act  dtotie  by  him  for  the  purpose  of  avert- 
ing a  Ixm.  In  one  ca^  the  Court  of  Queen  s  Bench  expreewd 
the  opinion  that  the  ojiaiiae  is  sop^fiiioiis  (t). 


Promise  to 
insure  and 
aefcnowledjf- 
ment  of 
receij^t  of 
pwaiwiii. 


Pkuwiiiin 
MfV«r  pud 

in  {melice. 


Aekmowledgk 
JDftent  of  the 
receipt  biuds 
the  imder- 


ai.  "  Jh9dsawa^1mmw8  are  contented,  cmd  do  prmiise 
and  hmd  ourselves,  each  me  for  Ids  otM  part,  our  heirs, 
executors,  and  goods,  to  the  assuredi,  their  mmtors,  aim- 
mstrators  mA  am^m,  f^fh^trm  performance  of  the 
W^mies:  eonfming  awrsehes  pM  the  consideration  ctue^ 
unto  us  for  this  assuranee  i^.  the>  am^^*'  dc. 

The  poUey,  it  urill  be  obtttrved,  omitainBmdy  a  pmiii«e  6gr 
lie  undemrUers,  without  anything  in  the  nature  of  a 
owinter-promise  on  the  part  of  the  assured;  the  veMon  of 
this  is,  that  the  premioa^  or,  a»  it  is  deembed  in  tiii^claase^ 
of  the  pojicy,  "  the  ooandrntioii  doe  unto  them  for  the 
•awranoe,"  is  always  supposed  to  have  been  paid  to  the 
underwriters  at  the  time  the  poiioy  is  rabeoribed  by  tiiem,. 
and  IS  accordingly  admcMiedged!  to  have  been  so  paid  on  the" 
Itoe  ol  the  instrament. 

In  point  of  fact  the  pretniuim  is  ecaioedj  m  the  aetnal 
course  of  Loodoa  biisiii«,  p^d  tiU  long  after  the  policy  is 
«*«ctod;  and  is  in  Bwet  oases  never  paid  in  money  at  all,  but. 
passed  in  account  between  the  insurance  broker  and'  the 
underwriter,  between  whan  a  nmning  aeeoont  is  kept  ol 

Although  this  k  the  actual  coune  of  ptaotioe,  yet  the- 
lUjknowledgBiaBt  <if  tfea  Mosiptcf  pwimuBi  in  tbe  policy  is  so 
lur  Inndjog  on  <|ie  nnderwriter,  as  to  prevent  him,  in  the 
absence  of  fraud,  from  seeking  to  leoover  his  piendiun  ftmxt 
the  assured  himself  (fc).    Even  when  tbe  poiioy  contains  a 

(0  Stringer  t;  EngUsh,  &e.  Ins.  Od.  (18W),  n.B.  4  Q.B.  676,  686 
(1810).  3  Taunt.  497,  n.;  and  Faj      IM  (mi),  8  l^uat,  4M,  Jl 
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promise  by  the  assured'  to  pay  the  premium,  the  usage  that 
the  underwriter  must  look  to  the  broker  for  j^iijinont  lias 
boon  held  to  apply  {I). 

The  piemiam  is  oomtaokHily,  idescribed  in  iJie  poliqy  as  at  ao 
much  "  per  cent.,"  meaning  on  the  amount  subscribed  by  the 
underwriter.  35  Geo.  3,c.  63,  s.  11,  required  the  premium 
or  consideration  in  the  nature  of  the  pr»nium  to  be  expressed 
in  the  policy.  There  was  no  express  provision  to  that  effect 
in  30  Vict.  c.  23,  nor  is  there  in  the  Stamp  Act,  1891,  or  the 
Marine  Insurance  Act,  1906. 

25.  A  clause  called  the  mmiorandiim  is  introduced  into  all  The  memo- 
policies  for  the  purpose  of  exempting  the  underwriters  from  o^jelS™*  ^ 
liability  for  trivial  losses,  or  for  partial  losses  in  respect  of 
oertain  articles  of  a  periiriiabie  nature.    In  Lloyd's  policy  it 
is  expressed  in  the  following  uncoulii  form:  of  words: —  ^ 

N.B. — CSorn,  fish,  salt,  fruit,  flour,  and  seed  are  warranted 
free  from  average,  unless  general,  or  tbeship  be  stendod  (a); 
sugar,  tobacco,  hemp,  flax,  hides,  and  skins  are  warranted 
free  from  average  under  five  pounds  per  cent,  (b);  and  all 
other  goods,  also  the  ship  and  freight,  are  warranted  free 
fnan  average  under  three  pounds  per  cent.,  unless  general, 
or  the  ship  be  stranded  (c)  (m)." 

In  order  to  make  this  form  of  words  at  all  intelligible,  it 
must  be  carefully  borne  in  mind'  Uiat  die  wiord  "  avbragb,'' 
as  employed  in  this  dause,  means  damage  to  or  partial  loss 
of  the  subject  of  insurance  (n),  and  that  the  expression 

**  WARRANTED  FREE  FROM  AVERAGE  "  meaUS,  "  SO  iuSUrod  aS 

to  exdude  all  liability  for  suc^  damage  or  partial  loss." 
Hence  the  whole  meaning  of  the  clause  is  as  follows: — 
On  certain  articles  of  a  peculiarly  perishable  nature, 

casee  in  which,  under  peculiar  cifenmiifamees,  frmnd  on  tiie  part  of  the 
assured  was  alleged. 

(0  Universe         Q>.  v.  Merchants'  Mar.  lug.  CV>..  C.  A.  ri8971 
2  Q.B.  93. 

(/w)  The  words  "  sunk  or  burnt "  are  ojften  added, 
(w)  See  Kidston  v.  Empire  In^.  Cb.  (1866),  L.  R.  1  CP.  535; 
Oppenheim  v.  Fry  (1863),  3  B.     S.  873;  Ex.  Oh.  (1864),  6  ibid,  348. 


^  FORM  AND  CONTENT*  [fAKT  1. 

^    eiiumeratetl  in  paragraph   (a),  the  uiiderwritor  shall  he 
aiiswerable  for  a  total  loss  only  (o). 

On  owtain  other  articles  of  a  less  p^shable  natnro,  but 
still  very  liable  to  be  destroyed,  cuuinoratod  in  para- 
graph (b),  he  shall  only  be  answerable  when  the  amount 
nf  damage  exceeds  5  per  cent,  of  tb^r  value. 

On  ship,  freight,  and  all  other  goods,  he  shall  only  be 
liable  when  the  amount  of  damage  exceeds  3  per  cent. 

But  in  all  the  three  cases  alike,  the  clause  provides  that 
the  underwriter  will  be  liaUe  for  any  amount  of  damage  or 
partial  loss,  however  small,  in  case  the  ship  be  stranded;  and 
it  also  provides,  that  he  sliall  in  every  case  be  liable  for  every 
hm,  however  small,  of  the  nature  of  general  aveii^  (p). 

The  sub-  26.  The  only  parties  who  sign  their  names  at  the  foot  of 

iMwiBd,  maA  tbe  poltcies,  in  other  words,  underwrite  them,  are  the  in- 
^*  surers,  who  are  heaice  called  the  underwriters  or  subscribers. 

By  sect.  24  (1)  of  the  Marine  Insurance  Act,  1906,  "a 
manne  policy  most  be  signed  (q)  by  or  on  behalf  of  the 
insurer  (r),  provided  that  in  the  case  of  a  corporation  the 
corporate  seal  may  be  sufficient  (5),  but  nothing  in  this 
section  shall  be  construed  as  requiring  the  subemption  of 
a  corporation  to  be  under  fieal.'' 

(©)  Wiles,  J.,  KMflton  v.  Empire  In^  Q>.  (1886),  L.  R  1 
CP.  m,  544. 

(l»)  Tlie  bad  panetaatkm  ni  Hbe  Itemorandnm  in  Lloyd's  form  (see 
above)  makes  H  md  as  if  tiie  words  *'  unless  general,  &r  the  ddp  bo 
stranded  "  haw  no  applieatifis&  to  ibe  arttetos  in  the  five  per  eent, 
class.  Such  a  cons^roelion  of  the  clause,  the  diect  of  whidi  would  l>o 
to  make  an  utterly  unreasonable  distinetion  between  the  articles  in 
paragraphs  (b)  and  (c),  has,  however,  never  been  adopted  in  practice. 
The  Memorandum  is  differently  punctuated  in  Sched.  I.  of  the  Mar. 
Ins.  Acts  1906  (see  Vol.  II.  App.  A.);  but  a  comma  is  roqoired  after 
"  under  three  pounds  per  cent.''  to  make  it  olear  that  the  w^Tiing  of 
the  clause  is  that  stated  in  the  text. 

(g)  An  impression  of  the  names  from  a  rubber  stamp  is  a  sufficient 
flignatiire:  Cope  v.  Miller  (liiiK)),  1  Com.  Gas.  296;  see  also  Bennett 
V.  BnuBi^  (1867),  L.  B.  3  0.  P.  28. 

(r)  The  ^Beet  of  a.  22  is  apparently  that  an  unsigned  policy  cannot 
be  giveii  in  «vidnBB. 

(t>  In  HarlM  IMwl  las.  Aas.  v.  Young  (1880),  48  L.  T.  441,  th* 
seal  of  ^  ismciaiion,  sM—tod  by  tiie  managier,  was  held  to  bo  mifBo&eiii. 
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In  poUoies  of  infiurance  effected  with  privatx)  underwritera,  Soot.  2&. 
the  first  imderwriter  to  whom  the  policy  is  tendered  sub-  Mode  of 
scribes  the  policy  with  his  name,  and  the  sum  he  intends  the  polSy.*^ 
to  insure,  which  is  generally  written  in  words  at  length. 
The  next  uiulerwriter  bo  whom  the  policy  is  tendered  then, 
in  like  manner,  writes  under  the  first  subscription  his  name 
and  the  sum  he  moans  to  insure;  and  the  rest  follow  in 
order  until  the  abrogate  of  the  separate  sums  written 
opposite  to  the  name  of  each  underwriter,  or,  in  technical 
language,  till  the  "  aggregate  of  their  several  subscriptions  " 
amounts  to  the  sum  which  the  party  ellectiug  the  policy 
desires  to  protect  by  the  insurance.  But  since  the  repeal 
(in  1825)  of  the  6  Geo.  1,  c.  18  (which  prohibited  jai^ 
partnership  other  than  the  two  chartered  companies  from 
underwriting  sea-policies),  a  subscription  in  the  name  of  a 
partnership  firm  has  h&m  held  sufficient  (t). 

By  the  Stamp  Act,  1891,  s.  93  (3),  "  a  policy  of  insurance  Policy  must 
shall  not  be  valid  unless  it  specifies  the  names  of  the  under-  w^^^g^r^. 
writers  and  the  sum  or  sums  insured  "  (u).  In  addition  to 
this  ^secificatiim  of  the  sums  underwritten,  a  sum  large 
enough  to  cover  the  aggregate  amount  insured  is  usually 
in  practice  expressed  in  figures  on  the  margin  of  the  policy, 
either  just  under  or  jmk  over  the  stiunp.  * 

Where  the  aggreigate  sum  insured  appears  on  the  face  of 
the  policy,  and  the  proportion  which  each  underwriter  bears 
is  mentioned,  ''the  sum  or  sums  insured"  are  sufficiently 
deeeribed  in  the  policy  (a?) . 

(0  Beid  tr.  Allan  (1849),  4  Ezoh.  326;  DowdaU  v.  Allan  (1849),  19 
L.  J.  Q.  B.  41,  S.  P.  It  is  a  fondamental  iiile  of  Lloyd's  that  no 
member  shall  in  ibe  CSIty  of  Londnn  naderwrite  in  the  name  of  a 

partnership. 

(u)  See  also  Mar.  Ins.  Acjt,  1906,  as.  22,  23.  A  club  policy  signed 
•  A.  &  B.,  per  procuration  of  th©  aeveral  members  of  the  A.  A.  Asso- 
ciation," was  held  to  be  void  because  the  names  of  the  insurers  were  not 
specified:  In  re  The  Arthur  Average  Association  (1875),  L.  R.  10  Ch. 
542.  Where  the  sum  insured  was  left  undetermined,  because  it  could  - 
not  be  exactly  fixed,  the  insurance  was  held  to  be  void:  Home  Mar. 
Ins.  Oo.  V.  Smith,  0.  A.  [1898]  2  Q.  B.  351. 

(»)  Dowdl  V.  Moon  (1816),  4  Camp.  166;  Tyaer  v.  Shipowners' 
Syndicate,  [1896]  1  Q.  B.  135;  1  Oom.  Caa.  224. 


FORM  AMD  COKT£NT» 


[pari  I. 


Each  sab- 

makes  a 
diatmot 


The  date  and 


Sect.  24  (2)  of  the  Marine  Insurance  Act,  1906,  provides 
that  where  a  policy  is  subscribed  bj  or  on  behalf  of  two 
insurers,  eadi  sab6criptioii,*iiiileai  the  oontrarj  be  expieesed, 
ooostitiites  «  dii^iiiot  oontraot  with  the  assured  "  .  There- 
lore  each  underwriter  is,  generallj  speaking,  only  liable,  iu 
case  of  total  loos,  to  pay  the  assiired  to  the  extent  of  the 
sum  he  has  thus  writtoi  against  hie  own  name,  t.c,  to  the 
amount  of  his  subscription;  or,  in  case  of  partial  loss,  some 
proportion  or  aliquot  part  of  that  sum  (z). 

Formerly  the  date  used  not  to  be  inserted  in  the  body  of 
the  polioj,  but  WM  affixed  by  each  underwriter  to  that  which 
forms  the  real  contract  between  himself  and  the  assured,  viz., 
the  subscription.  Now,  however,  it  is  usual  to  inmt  a  date 
in  the  policy,  whioh  is  not  necessarily  that  m  which  the 
nnderwriters  aetuaUy  subscribe  it,  and  the  underwriters  do 
not  usually  add  a  date  to  their  subscriptions  (a).  These -ai© 
inserted  at  the  fo(^  of  the  poUcy,  and  generaUy  in  the  . 
blank  spaee  wbii^  is  left  in  our  common  policies  under  the 
memorandum. 

Supposing  the  sum  which  the  party  effecting  the  policy 
wi^es  to  insoie  be  1,000?.,  of  wbidi  A.  B.  is  willing  to  take 
on  Wmself  600Z.,  O.  D.  300?.,  and  E.  F.  200^.,  then  the 
policy  would  be  thus  fi.ub6cribed: — 

600i.   A.  B.  Iname  <a  hnffth]  Fivd  hundred  pounds. 
300L    O.  D.  [name  at  length]  Three  hundred  pounds. 
200r.    E.  F.  [nmie  at  length}  Two  hundred  pounds. 

27.  After  the  policy  lias  been  executed  in  the  form  whioh 
is  binding  on  the  insurer,  it  must  be  deliy^^ed  to  make  a 

(y)  See  Leo  SS.  Co.,  Ltd.  v.  Oorderoy  (1896),  1  Com.  Cas.  300,  379. 

(«)  SeeTyser  v.  Shipowners'  Syndicate,  supra.  If  there  be  a  partner- 
diip,  fte  fMi  of  tiiere  being  separate  subscriptions  by  the  part.nera 
indivMuaUy  do«  not  Iwr  tiie  assmred  from  resorting  to  the  partnership 
Mi»to:  Bwtt  V.  Bwkwifli  (1866),  26  L.  J,  C*.  130,  cora^n  M.  R.  A 
mate  of  imderwrtton  ihij  kftte  m  mptmaMw  inauring  for  aU  of 
them  wttfconl  hmm  pwtMn:  per  MatiMir,  J.,  Tyier  t».  Shipownws' 
Syndicate,  supra . 

(«)  'Hie  Code  de  Comniflne,  Art.  882,  requires  Hm  poK^  to  be  diM 
on  the  day  and  hour  when  executed,  distingakUi^  wlietber  b^bie  or 
after  noon.   The  date  in  I'ranee  is  oonefaMtve. 
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valid  oontraot.  If  the  underwriter  bauds  over  the  policy  to  Sect.  27. 
hie  olerk,  to  be  until  called  for,  the  presum|>tion  is  that 
this  amounts  to  a  delivery  {h) .  Little  room  for  questiwie  of 
this  nature  is  left  by  the  .practice  at  Lloyd's,  where  it  is  usual 
for  tiie  broker  to  eany  louiid  the  policy  for  the  subeoription 
of  the  underwriters  who  have  initialed  the  slip  (c).  With 
companies  the  practice  is  different,  for  the  execution  usually 
takes  place  in  tiie  absence  of  the  assured  and  his  broker..  * 
The  preeomption,  therefore,  is  that  when  the  instmment, 
completed  and  executed,  passes  into  the  hands  of  the  com- 
pany's servajits,  to  be  kept  until  called  for  by  the  assured,, 
it  is  already  a  valid  policy  {d) . 

28.  Every  policy  imust  be  duly  stamped,  before  it  is  signed  Stamping  the 
or  underwritten  by  any  [Xirson,  with  the  amount  of  duty  J^**^' 
required  by  the  Stamp  Act,  1891  (e).   If  not  stamped  in  the  ^ 
first  instance,  it  cumdt,  with  two  exoeptioos,  be  stamped 
afterwards  (/),  except  on  payment  of  a  penalty  of  lOOZ.  (^r); 
and  a  failure  to  comply  with  the  provision  of  the  Stamp  i\.ct 
in  this  respect  not  only  renders  the  policy  void,  but  entails  a 
omiaiderable  penalty  upon  all  those  concerned  in  so  effecting 
or  subscribing  it  {h) .    But  we reeer^a  the  effect^  the  Stamp 
Laws  for  consideration  separately.  ^^^^W 

We  have  seen  that  a  oontraot  of  sea-insuranoe,  other  than  Beci^itala- 
suoh  as  is  referred  to  in  sect.  506  of  the  Merchant  Shipping  ^* 
Act,  1894,  is  not  valid  unless  expressed  in  a  policy.  In 
subetance,  a  policy  contains  the  following  particulars  {%): — 

(6)  Cope  V.  MUler  (1896),  1  Com.  Cas.  296. 
See  §  102. 

Id)  Xenos  v.  Wickham  (1867),  L.  R.  2  H.  L.  296;  Ex.  Ch.  (1863), 
33  L.  J.  C.  P.  13;  14  O.  B.  N.  S.  435;  Cox  v.  Troy  (1822),  5  B.  &  Aid. 
474.  For  limited  effect  that  may  be  given  to  delivery  out  of  a  policy, 
see  Morrison  v.  Universal  Marine  Ins.  Co.  (1873),  L.  R.  8  Ex.  197. 

(e)  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  ss.  1,  95  (1),  and  Sched.  I. 

(/)  Ibid.  8.  95  (1)  (a),  (b). 

(jBl)  Ibid,  ».  96  (2). 

(A)  /did.  e.  97. 

(0  Tbe  itatotory  reqniaitee  nader  tbe  Slaiiip  Aet,  1891,  are— (1)  the 
•tanp;  (2)  tiie  riik  <»  adTeatare;  (8)  the  names  of  ^  nnderwrttm; 
(4)  ike  Bwm  inmred.  Hie  Mar.  Ins.  Aet,  1906,  reqiiire»--(l)  tin  name 


« 
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1.  The  name  of  some  party,  either  really  or  nomiDally 
insured.  2.  A  description  of  the  voyage  or  risk  insured. 
S.  Of  the  subjeot  insured.  4.  Of  the  perils  insured 
t^inst.  5.  The  name  of  the  ship  (except  where  the 
insurance  is  on  ship  or  ships,  or  on  cargo  to  be  carried  by 
ships  unknown).  6.  The  premium  w  consideration  for  the 
risk.  7.  The  sums  insured.  8.  The  subscription  of  the 
underwriter.  It  is,  moreover,  requisite  that  every  policy 
should  be,  9,  Dated;  and  10,  Stamped,  before  execution  (k). 


Expresjs 
warrauties 
aud  otliei- 
oeeuioiial 
clauses  eoi.- 
tained  in 


FOKID  of 

express 
warranties, 
and  mode  of 
inmrtiiig 
them  in 
poIidM. 


20.  The  dausee  hitherto  otmsidered  are  for  the  most  part 
to  be  found  in  the  common  printed  forms  of  policy.  With 
the  varying  exigencies  of  commerce,  however,  and  the  fluc- 
tuating character  of  the  pditioal  rations  betwe^  mercantile 
states,  occa^ons  frequently  arise  which  render  the  assured, 
on  the  one  hand,  desirous  of  extending  the  degree  of  indem- 
nity which  is  aff<»ded  him  by  the  common  form  pf  policy; 
and  warn  the  underwriter,  on  the  other,  to  limit  the  amount 
of  responsibility  he  takes  on  himself,  by  declaring  in  writing 
on  the  face  of  the  policy  that  be  will  oiily  iindeftake  to 
indemnify  the  assured  against  the  usoid  rk^s  upon  certain 
specified  conditions,  which  are  inserted  in  \Vriting  on  the 
face  of  the  policy,  and,  in  English  Law,  are  called  Extern 
WarraatieB. 

The  effect  of  these  warranties  will  be  fully  discussed  here- 
after. With  regard  to  their  form  they  are  gmmHy  expressed 
thus:—"  Wanimted  to  sgol  4m  or  l)efore  the  Itt  day  of  June, 
1920."  "Warranted  well,  this  let  day  of  June,  1920." 
"  Warranted  to  depart  with  convoy."  "  Warianted  neutral 
ship  and  neutral  piKq[)erty. '  "  Wananted  a  Dane,"  4c.;  or 
the  wiord  "  wairanted  "  is  altogether  omitted,  and  the  words 


of  the  aflBored,  or  of  some  person  who  effects  the  insurance  on  his  behalf; 
(2)  ilie  subject-matter  and  the  risk;  (3)  the  voyage  or  period  of  timo 
ooTored;  (4)  the  suns  ioBared;  (5)  the  names  of  the  insurers;  (6)  their 

(M)  See,  howeror.  Stamp  Aot,  1891,  b.  95,  post,  §  32,  for  certain 
mt^itiam,  aad  lor  ilM  stampiiig  of  a  pdicy  aft«  eaceemUoii  on  payment 
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Sect.  29. 


"  to  sail,"  or  to  sail  with  convey,"  &c.  aione  inserted.  The 
clause  of  warranty  is  sometimes  introduced  into  the  policy 
immediately  after  that  describing  the  voyage;  hut  this  is  not 
necessary;  all  that  is  essential  is,  that  it  should  be  included 
in,  or  written  upon,  the  policy,  or  contained  in  some  docu- 
ment incorporated  hy  referenoe  into  the  policy  {I):  it  need 
not  appear  in  the  body  of  it  {i.e.,  the  written  or  printed 
part);  it  may  be  written  either  at  the  foot  (m),  or  on  the 
margin  of  the  policy  (n),  and  that  either  in  the  osiial  way  or 
transversely  (o);  for,  wherever  or  however  written,  so  long 
as  it  be  on  the  face  of  the  policy,  it  will  be  a  good  warranty; 
for  whatever  is  contained  in  the  policy  at  the  time  of  sign- 
ing is  part  of  the  contract,  and  is  adopted  hy  the  signa- 
ture (p).  It  is  apprehended,  however,  that,  unless  initialed 
hy  the  underwriters,  or  referred  to  in  the  body  of  the  instru- 
ment (in  ^^r  o£  which  cases  it  would,  no  douht,  be  opera- 
tive (q)),  a  memorandum  indorsed  on  the  back  of  the  policy 
would  not  be  permitted  to  have  any  effect  in  varying  or 
modifying  its  twms  (r). 


30.  Besides  the  different  express  clauses  and  stipulations,  of  the  implied 
both  ordinary  and  extraordinary,  already  considered,  every  ^^^^  ^^^^ 
policy  of  insurance  implicitly  contains)  within  itself  certain  tamed  m 

*       ^  *    ^  every  policy. 

terms  and  conditions,  which,  though  not  on  the  face  of  ti&s 

instrument,  aj'e  of  the  same  binding  authority  as  though  they 
were,  and  combine  with  the  express  clauses  to  make  up  the 
whole  of  the  contract  between  the  assured  and  the  under- 
writeiTS. 


(/)  Mar.  Ins.  Act,  1906,  8.  35  (2). 

(m)  Blackhui-st  v.  Cockeli  (1789),  3  T.  K.  360. 

(«)  Bean  v.  Stupart  (1778),  1  Dougl.  11. 

(o)  Kenyon  v.  Berthon  (1778),  1  Dougl.  12,  n. 

(p)  Ck)ckran  v.  Retbcrg  (1800),  3  Esp.  121;  see  also  De  Hahn  v. 
Hartley  (1786),  1  T.  li.  343. 

(q)  See  Laud  v.  Bebertson  (1791),  4  Br.  P.  Cases,  488;  Ridsdale  v. 
Shedden  (1814),  4  Camp.  107;  Reed  t;.  Deere  (1827),  7  B.  &  Cr.  261; 
and  post,  §  42. 

(r)  1  Daer,  76.  FliilUps,  however,  vol.  i.  s.  S8,  appears  to  take  a 
oeatmry  view. 
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[  PART  I. 


S«ct.  30. 


Represeuta* 
tioQ  and 


Implied 
warran^  of 


CTsnal  coafae 
to  be  foUoiped. 


4Xmdition  not 
to  devii^. 


They  are,  in  fact,  the  terms  upon  which  the  parties 
mutually  understand  tlieir  contract  to  be  bnaed;  and  me 
T«|g^ed  m  80  nwich  a  matter  of  course,  that  it  would  be  a 
needless  ceremony  to  express  them  in  form.  If  either  of  the 
parties  fail  to  comply  with  any  one  of  theee  conditifme,  lie 
will  in  most  oaeee  entivdi j  pfecluded  from  taking  any 
achnantage  of  his  contract.  / 

1 .  Thus,  it  is  an  implied  condition  in  every  policy  thi^t  the 
«iBiii«d,  ftt  Hie  taiie  of  effM^ng  the  contract,  shall  fairly 

and  truly  disclose  to  the  underwriters  every  fact  material  to 
the  risk  which  is  exclusively  witiiin  his  own  knowledge,  and 
wbich  is  not  mtou)ed  by  some  i^ire^s^t  in  the  policy: 
if  this  ooaidition  is  not  oomplied  with,  the  policy  yiay  be 
avoided  by  the  underwriter  («). 

2.  Again,  in  Toyage  policies  the  assaned  is  underetood  by 

tb©  very  act  of  procuring  the  insurance  to  warrant  that  the 
vessel  is  seaworthy  and  in  every  way  fit  for  the  voyage  or 
service  on  which  it  ia  eio^tloyed;  aooordii^y  this  wim&ty, 
tiioiigti  it  is  never  oxpnoaeiMi,  is  uniformly  implied  ae  a  part 

of  the  contract  {t). 

.  a.  The  actual  navi^^alvm  of  tbe  ship  between  the  t»mini 
of  tiie  voyage  is,  as  we  have  seen,  never  inserted  in  any 
polic}-  ;  because  every  underwriter  is  presumed  to  be 
acquainted  with  the  usual  mode  of  conducting  the  voyage  oii 
which  be  baa  aaeBied  the  risk;  but,  akbough  never  inserted, 
the  usual  course  of  the  voyage  is  supposed  to  bo  incorporated 
in  every  policy,  and  as  much  forms  part  of  its  legal  effect 
as  thougb  it  imte  set  oat  in  tenns  m  the  face  of  the 
instramfflit  (u). 

4.  It  is  always  an  implied  condition  of  every  policy,  that 
the  ship,  in  proceeding  from  one  terminus  to  the  other,  shall 
pursue  this  usmil  coarse  of  the  voyage,  without  any  delay  or 
deviation:  this  implied  condition  is  generally  termed  a  con- 

(t)  Pot,  Part  n.  Oiap.  H.  «  CSoneeabiwiit." 

(I)  Pot,  Bvt  n.  C9k»p.  IV.  <<8wwortlii]i«fl8." 

(u)  Noble  V.  Kmmnj  (1780),  2  Doagl.  MO;  Pdly  v.  Boyal  Ezeh. 

Co.  (m7),  1  B«w. 
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dition  not  to  deviate;  and  any  failure  to  comply  with  it    Soct,  30. 
exempts  the  underwriter  from  all  liability  from  the  moment 
of  deviation  (x) . 

5.  Not  only  the  course  of  the  voyage  insured,  but  all  All  generally 

.       .  , .    known  mer- 

generally  eetablished  usages  of  trade  and  navigation,  appli-  cantiie  umgm 
oable  to  the  soiijeofc  of  their  oontraot,  are  always  supposed 
to  be  known  by  the  parties  contracting  for  a  mercantile 
indemnity;  and  therefore,  though  never  exi)ressly  inserted 
in  any  policy,  are  as  binding  on  the  parties  as  though 
they  were. 

6.  It  must  never  be  forsrotten,  therefore,  that  the  whole  B«»l  natoro 

.  .        I     and  ene<  t  of 

contract  between  the  assured  and  the  underwriters  is  only  the  oontMwst. 
partially  expressed  in  the  policy;  and  tiiat  the  real  contraet 
bet^^  een  .them  is,  that,  supposing  the  underwriters  to  have 
been  informed  beforehand  of  the  real  nature  of  the  risk, 
supposing  also  (except  in  time  policies)  the  ^p  to  have  been 
seaworthy  when  the  risk  oonmneDoed,  and  never  afterwaids 
to  have  deviated  from  the  usual  course  of  the  voyage  insured, 
and  the  assured  not  to  have  precluded  himself  from  recovery 
on  the  ground  of  ill^ality  the  risk,  then  the  underwriters 
engage  to  indemnify  him,  according  to  the  twns  of  the 
policy  as  explained  by  usage,  for  any  loss  he  may  sustain  as 
a  direct  coaaaeqaeiEoe  of  the  enumerated  perils. 

SL  The  stamping  of  policies  in  the  United  Kingdom,  is  The  stampingr 
mainly  regulated  by  the  Stan^  Act,  1891  (54  &  55  Viot. 
c.  39),  by  which  all  then-existing  enactments  dealing  with 
the  stamping  of  policies  were  repealed,  as  amended  by  the 
Fmanoe  Aet,  ld20  (10  &  11  Geo.  5,  o.  18),  s.  41. 

All  policies  of  sea  insurance  mast  be  stamped  aoeording  to  Soale  of 
the  following  scale  d/) : —  stomp  duties. 

Duty. 

(1)  Where  the  premium  or  consideration  does  not    £  8.  d. 
exceed  the  rate  of  2a.  6(2.  per  centum  of  the 
sum  insured  (s)   0   0  1 

(x)  See  post,  Part  I.  Chap.  XV.  "Deviation." 

(//)  Seo  Stamp  Act,  1891,  s.  1  and  Sched.  I.;  Finance  Act,  1920,  8.  41, 
which  in  efiEect  repeals  sect.  5  of  the  Finance  Act,  1908. 

(»)  By  the  Finance  Act,  1912,  8.  8,  where  such  premium  is  subject 


^                                             FORM.  AND  CONTENTS  L^^^'^  ^* 

Bmk  tL       ■  Duty. 

(2)  In  any  other  case —  £  «.*  d, 
(a)  For  or  upon  amy  voyage —  • 
where  the  sum  insured — 

does  not  exceed  250Z   0   0  S 


exeeeds  2501.  foot  does  not  exoeed  5002. 0  0  6 
„      5001.         „  „       750Z. ...    0   0  9 

„      750{.        „  „     1,000{.  ...010 

„    1,0001.,  for  every  500Z.  and  any 

£raetional  part  of  5002   0    0  6 

(b)  Fortane-- 

•where  the  insurance  is  made  for  any  time  not  exceed- 
ing six  months,  an  amount  equal  to  three  times  the 
amount  which  would  be  payable  if  the  insurance 
were  made  upon  a  voyage; 

wlieie  tiie  iamamaeB  ia  made  for  any  time  exceeding 
six  mcmtlis  and  not  exceeding  twelve  monilis,  six 
times  the  amount  which  wouM  be  payable  if  the 

insurance  were  made  upon  a  voyage. 

By  sed;.  91,  the  expresaion    policy  of  insoranoe  "  lor  the 

purposes  of  the  Act  includes  every  writing  whereby  any 
contract  of  insurance  is  made  or  agreed  to  be  made,  or  is 
evidenced.  The  meaning  o£  the  term  "  policy  id  sea  insiir- 
ance  "  for  the  purposes  of  the  Act  is  defined  in  sect.  92(b). 

8eot.  93  (1)  provides  that  a  contract  iw  sea  insnianoe 
(other  than  such  insurance  as  is  referred  to  in  sect.  55  of  the 

Merchant  Shipping  Act  Amendm^t  Act,  1862,  re-enacted 

im  aa  iMneaM  i^ob  Hm  aawurfmee  of  a  wpetAMi  contiiigency,  it  is  itill 
to  hm  trcatod  m  aoi  tamtAiag  nAe  of  2«.  6<f.  per  ctmL  of  tlie  toai 
iaoiuod.  But  if,  owiaf  to  ih»  oeoarrenee  of  tiio  emtiaigeney,  tiie  pn- 
miiim  k  laorcaood  so  as  to  «aroeid  tiiis  rate,  the  policy  or  a  noir  policy  to 
be  Ikeicapoii  Issaed  must  be  stamped  with  the  additional  sum  reqoired 
to  represent  the  additional  doty,  and  may  be  so  stamped  without  penalty 
within  thirty  days  after  the  inneased  premiiUB  boeomes  aseertained. 

(«)  A  time  policy  embracing  a  number  of  ships  with  separate  sams 
lasared  <m  eadh  is  pn^perly  stamped  at  the  duty  corresponding  to  the 
aggregate  sum  insured.  Great  Britain  S.S.  Premium  Association  v. 
White  (1891),  19  Ct.  of  Sees.  Cas.  4th  Ser.  109;  (1896)  W.  N.  91. 

(A)  8m  mmU^  $  7. 
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in  sect.  506  of  the  Merchant  Shipping  Act,  1894  (c))  Sect.  31. 
ahall  not  be  valid  unless  it  is  expressed  in  a  policy  of  sea 

insurance  (d) . 

By  sect.  93  (2),  no  policy  of  sea  insurance  made  for  time 
shall  be  made  for  any  time  exceedmg  twelve  months. 

Sect.  93  (3)  declarois  that  a  policy  of  sea  insurance  shall 
not  be  valid  unless  it  specifies  the  particular  risk  or  adven- 
ture, the  names  of  ^  sabsoribers  or  underwriters,  and  the 
sum  01  sums  insured  (e),  and  is  made  for  a  period  not 
exceeding  twelve  months. 

By  sect.  94,  where  any  sea  insonmoe  is  made  for  a  voya£^ 
and  also  for  time,  or  to  extend  to  or  cover  any  time  beyond 
thirty  days  after  tho  ship  shall  have  arrived  at  her  destina- 
tion and  been  there  moored  at  anchor,  the  policy  is  to  bo 
charged  with  duty  as  a  po^y  for  a  voyage,  and  also  with  * 
duty  as  a  policy  for  time. 

The  prohibition  of  insurances  for  a  time  exceeding  twelve 
months  has  been  modified  by  sect.  11  of  the  Finance  Act, 
1901  (1  Edw.  7,  c.  7),  which  provides  that  notwithstanding 
anything  contained  in  the  Stamp  Act,  1891,  a  policy  of  sea 
insurance  made  for  time  may  contain  a  continuation  clause  as 
defined  in  the  section,  and  shall  not  be  invalid  on  die  gromid 
only  that  by  reason  of  the  clause  it  may  become  available  for 
a  period  exceeding  twelve  months  (/) .  A  policy  with  such 
a  clause  is  chargeable  with  a  stamp  duty  of  sixpence  in 
addition  to  the  duty  otherwise  chargeable;  and  if  the  risk 
covered  by  the  clause  attaches,  and  a  new  policy  is  not 
issued  covering  the  risk,  the  clause  shall  be  deemed  to  be  a 
separate  contract  of  insurance,  not  covered  by  the  stamp  on 
the  original  policy,  which  must  be  stamped  anew  in  respect 
of  that  contract.    It  may  be  so  stamped  without  penalty 

(c)  Ibid. 

(<0  As  to  costs,  "where  the  iutiirer  has  successfully  pleaded  this  provi- 
•Mn  of  iiie  Stamp  Act,  after  leading  the  insured  to  helieve  that  he  would 
not  rely  on  it,  see  Oenftesikrings  Aktieeelskabet  v.  Da  Costa,  [1911]  1 
K.  B.  1S7. 

(#)  See  also  Mar.  Ins.  Aet,  1906,  ss.  22—24,  ante,  8,  26. 
(/)  See  poH,  f  440,  lor  ilie  definition  of  a  oonturaation  danse. 


47 


^  FOBM  Am  00NTENT8  [PABT  I. 

at  any  time  not  exceeding  thirty  days  after  the  risk  has  eo 
attached. 

Sect.  8  ol  the  B^nmm  A4^,  1903  (3  £dw«  7,  e.  46^ 
provides  that  a  policy  of  insurance  upon  any  ship,  or  ita 
machinery  or  fittings,  while  under  construction  or  repair,  or 
on  trial,  need  only  be  stamped  as  a  policy  for  a  voyage,  and 
tfaongh  made  for  a  time  exceeding  twelve  months,  dudl  not 
be  deemed  to  be  a  policy  made  for  time. 

^^^^  32.  The  first  Act  relating  to  the  stamping  of  sea-policiea 
■taM^the      (35  Geo.  3,  e.  63),  deolaied  that  a  policy  should  neith^  he 

the  old  law.  given  in  evidence  mst  available  in  law  or  equity  unless  duly 
stamped,  and  it  absolutely  prohibited  the  stamping  of  a 
polioy  After  it  was  uaderwritten  (sect.  14).  The  effect  of 
this  provisioii  was  that  a  policy  not  properly  stamped  at  the 
time  when  it  was  made  was  wholly  null  and  void  (g) . 
itopi^the      The  rigour  of  the  law  has  been  considerably  modified. 

Sert.  m  (1)  of  the  Stamp  Act,  1^1,  after  de^ring  that 
a  policy  of  sea  insurance  may  not  be  stamped  at  any  time 
after  it  is  signed  or  underwritten  by  any  person,  makes  the 


(a)  Any  policy  of  mutual  insurance  having  a  stamp  im- 

pressed thereon  may,  if  required,  be  stamped  with 
an  additiooal  stamp,  provided  that  at  the  time  when 
the  additimial  stamp  is  required  the  policy  has  not 
been  signed  or  underwritten  to  an  amount  exceed- 
ing the  sum  or  sums  which  the  duty  impreeaed 
tiiereon  extends  to  oovor. 

(b)  Any  policy  made  or  executed  out  of,  but  being  in  any 

manner  enforceable  within,  the  United  Kingdom 
may  be  atam^  at  any  time  within      days  after 
it  has  been  first  received  in  the  United  Kingdom 
on  payment  of  the  duty  only. 
Further,  sect.  d5  (2)  allows  a  policy  of  sea  insurance  for 


(f}  Boimk  V,  Hovil  (1811),  S  Gmp.  101.  See  the  2iid  edition  of 
this  work,  pp.  41-^,  Us  ilie  law  at  to  aluBpiiig  of  poUeiee  before 
10  Viet.  c.  2S. 
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the  purpose  of  production  in  evidence  to  be  stamped  after   Beet,  aa. 

the  execution  thereof,  on  payment  of  a  penalty  of  lOOZ.  (h). 

This  is  a  provision  of  the  greatest  importance.  The  contract 

is  good  ab  initio,  and  either  party  can  enforce  it  by  paying 

the  penalty.    Under  the  old  law,  as  we  have  seen,  there  was 

no  enforceable  contract  (i). 

8S.  Sect.  97  (1)  of  the  Act  imposes  a  penalty  of  1001.  on  PenaltieB  f or 
any  person  who  becomes  an  insurer,  or  settles  for  a  loss,  or  the  Stamp 
effects  an  insurance,  or  knowingly  procures  one  to  be  effected, 
unless  the  insurance  is  expressed  in  a  duly  stamped  policy 
of  sea  insuranee,  or  who  fraudulently  or  wilfully  seeks  to 
evade  the  duty  payable  on  a  policy.    By  sect.  97  (2),  a  broker, 
agent,  or  other  person  who  negotiates  a  sea  insurance  contrary 
to  the  Act,  or  writes  a  policy  upon  material  not  duly  stamped,  * 
is  liable  to  a  similar  penalty,  and  has  no  legal  claim  to  any 
charge  for  brokerage  or  conunission,  or  for  any  money  paid 
by  him  with  reference  to  the  insurance.  Further,  any  money 
|)ai(l  to  liini  in  respect  of  any  such  charge  shall  remain  the 
property  of  his  employer. 

Sect.  97  (3)  imposes  a  similar  penalty  on  anyone  who 
makes  or  issues  a  document  j^ur porting  to  be  a  copy  of  a 
policy,  unless  therc.be  a  duly  stamped  policy  in  existence  of 
which  it  is  a  copy. 

The  Stamp  Duties  Management  Act,  1891  (54  &  55  Vict.  Spoiled 
c.  38,  68.  9 — 12),  as  amended  by  61  &  62  Vict.  c.  46,  deals 
with  the  question  of  allowances  for  spoiled  stamps. 

(h)  This  was  first  allowetl  in  1876,  by  39  Vijct.  c.  6,  s.  2  (repealed 
by  the  Act  of  1891),  which  made  sea-policies  instruments  within  the 
Stamp  Act,  1870  (33  &  34  Vict.  c.  97),  s.  16.  Before  this  provision 
a  special  case  statiiig  tiiat  the  parties  agreed  tiiat  a  valid  (i.e.,  stamped) 
policy  should  be  de^ed  to  have  been  issaed  was  ordered  to  be  struck 
out  as  saneticMdiig  an  evasion  of  the  stamp  laws:  Nixcm  v.  Albion  Marine 
Ins.  Co.  (1867),  L.  B.  2  Ex.  3S8.  Where  the  qoestion  in  issne  was 
whether  an  unstamped  document  was  a  policy  of  insurance,  an  order  was 
made  at  chambers  that  for  tiie  purposes  of  the  trial  ihe  Cmtrt  was  to 
assume  that  all  penalties  (if  any  were  necessary)  had  been  paid:  Home 
Marine  Ins.  Co.  v.  Smith,  [1898]  2  Q.  B.  351. 

(0  Arnould,  2nd  ed.  pp.  43,  44. 
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^       84.  The  most  difficult  questions  raised  by  the  Stamp  Acta 
•Hie dip.        relate  to  the  legal  effect  of  the  slip. 

The  broker,  whea  requested  to  effect  an  insurance,  preparos 
a  brief  memoraBdnm  of  the  leading  particulars  of  the  pro- 
posed risk,  such  as  convey  at  a  glance  to  those  who  are  skilled 
in  the  business  a  sufficient  notion  of  the  intended  policy  to 
enable  them  to  say  wheth^,  and  at  what  pr^ium,  they  will 
underwrite  it.  This  memorandum,  called  the  slip,  is  pre- 
sented, if  the  insurance  is  effected  at  Lloyd's,  successively 
to  the  underwriters  there,  who,  if  they  think  well  of  the 
fiak  and  ^e  premium  at  wbkk  it  is  offered,  initial  Hie  slip, 
ea<jh  for  the  sum  he  thinks  proper  to  underwrite,  and  so  on 
until  the  whole  amount  is  subscribed  (Jc) . 

The  legal  ^ect  of  the  ddp  was  expkoned  by  Blackburn,  J . , 
in  the  year  1871,  when  the  Act  of  1867  (30  Vict.  c.  23)  was 
in  force.  "The  slip,"  said  the  learned  judge  (Z),  "  is  in 
practice,  and  according  to  the  understanding  of  those  engaged 
in  marine  ii»ai«ii6e,  the  oomf^bte  and  final  oontnict  between 
the  parties,  fixing  the  terms  of  the  insurance  and  the  pre- 
mium, and  neither  party  can,  without  the  assent  of  the  other, 
deifiate  from  the  terms  thus  agreed  on  widiout  a  breach  of 
Mih,  for  which  he  would  suffer  severely  in  his  credit  and 
future  business. 

"The  Legislature,  for  the  purpose  of  protecting  the 
revenue,  had  by  ^  very  stxtmgest  ^actm^ts  provided  that 
no  such  instrument  should  be  igiven  in  evidence  for  any 
purpose  (m).    But  all  those  enactments  are  repealed  by  the 

(k)  Another  document  of  similar  import,  sometimes  also  called  a  slip, 
is  Ibai  wlueli  m  known  as  a  oovbt  note  or  covering  note.  It  is  a  memo- 
madsnm.  ewntajning  niilar  partieokus  of  ilie  terms  of  an  insuranco 
48Mfl«s  Malf  €f,  and  ktmA  i»  the  hioher  or  aanirad  by,  a  company 
m  aeetfliiiir  ^  ri*-  80s  |wsl,  §  Itt,  n. 

(0  lonidss  Fteifio  9ko  aai  Marine  Ins.  Cb.  (1871),  L.  B.  6 
Q.B.  €74,  684,  686;  afiFd.  on  aptpeol  (1872),  L.  B.  7  Q.  B.  617. 

(m)  So  much  so  that  Lord  Ellenborough,  O.  J.,  lefosed  to  look  at  it 
ae  a  means  of  showing  the  order  in  which  the  nndeirwritors  had  taken 
the  risk:  Marsden  v.  Reid  (1803),  3  East,  572,  573;  see  also  Warwick 
V.  Slade  (1811),  3  Camp.  127.  35  Geo.  3,  c.  63,  s.  14,  provided  that 
no  insurance  whereon  duty  was  payable,  nor  any  contract  or  agree- 
ment for  such  insurance,  should  be  given  in  evidence  unless  stamped. 
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30  Vict.  c.  23;  and  the  law  is  now  governed  by  the  7th  and  g— >^ 
Sth  sections  of  that  Act.  By  sect.  7  no  contract  or  agree- 
ment for  sea  insurance  shall  be  valid  unless  expressed  in  a 
policy.  And  by  sect.  9  no  policy  shall  be  pleaded  or  given 
in  evidence  in  any  Court  unless  duly  stamped.  As  the  slip 
is  clearly  a  contract  for  marine  insurance,  and  is  equally; 
dbarly  not  a  policy,  it  is,  by  virtue  of  these  oiactments,  not 
valid— that  is,  not  enforceable  at  law  or  in  equity;  but  it 
may  be  given  in  evidence  wherever  it  is,  though  not  valid, 
material." 

Nevertheless,  vrhm.  a  stamped  policy  had  been  issued,  liie 

Courts  recognized  the  practice  of  underwriters  to  consider 
the  agreement  complete  when  the  slip  was  initialed,  to  the 
extent  of  holding  that  any  fact  coming  to  the  knowledge  of 
the  assured  between  the  time  when  the  slip  was  initialed 
and  the  execution  of  the  policy,  however  material  it  might  be, 
need  not  be  ccmmmnicated  to  the  underwriter,  even  though 
the  slip  was  initialed  for  the  agent  of  the  assured,  subject  to 
conlirmation  by  his  principal;  and  since  the  Act  of  1867  the 
Courts  have  held  that  the  slip  could  be  looked  at  to  show 
when  the  bargain  was  made  {n) .  Now  sect.  21  of  the  Marine 
Insurance  Act,  1906,  declares  that  for  the  purpose  of  showing 
when  the  contract  was  concluded,  reference  may  be  made  to 
the  slip  or  covering  note  or  other  customary  memorandum 
of  the  contract,  although  it  be  unstamped. 

36.  Amould  was  of  opinion  that  a  memorandum  embody-  AmouM's 

ing  an  agreement  to  execute  a  regular  stam^^ed  policy,  accom-  ciXact 
panied  by  the  payment  of  the  premium,  could  be  enforced  in  ^^^^^ 
^  court  of  equity  (o);  but  in  support  of  tiiis  view  he  was  only  aUa  iiiaQi^* 

30  Yidr.  e.  23,^biily  says  tiiat  no  nnatamped  poliey  shall  b*  given  in 

^videnee;  yet  tbere  is  a  wide  d^nition  of  the  term  "  policy  "  in  s.  4 
-of  that  Act.  In  Fiaher  v.  Liverpool  Marine  Ins.  Oo.  (1873),  L.  B. 
8  Q.  B.  469,  474,  Lord  Blackburn  hinted  at  a  doubt  wlietber  Loid 

Ellenborough  was  right  in  refusing  to  look  aJt  the  slip.  ' 

(n)  Oory  v.  Patton  (1872),  L.  R.  7  Q.  B.  304;  (1874),  L.  R.  9  Q.  B. 
4J77;  Lishman  v.  Northern  Maritime  Ins.  Oo.  (1873),  L.  R.  8  CP. 
.216,  225;  in  the  Exchequar  Chamber  (1875),  L.  R.  10  C.  P.  179. 

(o)  2nd  ed.  p.  62. 

4  (2) 


FORM  AND  CONTENTS 


[I'AKT  !► 


able  to  cite  a  dictum  of  Lord  Denmau's  (p),  and  a  Scotch 
ofise  in  which  the  House  of  Lords  recognized  the  validity  of 
a  written  agreement  to  execute  a  policy.  The  report,  how- 
ever, docs  not  state  whether  the  memorandum  was  stamped, 
and  it  does  not  appear  that  any  question  arising  out  of 
35  Goo.  S,  c.  65,  the  Stamp  Act  then  in  force,  was  raised  or 
considered  in  the  case  (q). 

A  suhsequent  decision  of  the  Court  of  Exchequer  Chamber 
^ows  that  this  opinion  oould  not  be  supported  under  the 
former  Stamp  Acts. 

Joowio^to        The  facts  in  that  case  (r)  were  that  the  London  acent  of 

the  oomnazy.  ... 

the  defendant  company  initialed  a  slip,  and  received  from  the 

brokers  a  copy  of  the  slip,  which  he  forwarded  to  liis  prin- 
cipals to  have  a  policy  prepared,  and  the  amount  of  the 
piremium  and  stamp  dutj  was  subsequently  paid  by  the 
brokers  to  the  defendants'  agents.  No  policy  was  executed 
by  the  defendants,  and  an  action  ^v^as  brought  for  damages. 
Li  the  Court  of  Queen's  Bench,  Blackburn,  J.,  held,  not  that 
the  defendants  wftre  legally  bound  to  execute  a  policy,  but 
that  by  accepting  the  copy  slip  they  agreed  to  use  due  dili- 
gence either  to  execute  a  stamped  policy  or  to  repudiate  the 
transaction.  But  in  this  (^[nnioii  he  ims  not  sustained,  the- 
other  members  of  the  Court  and  the  Exchequer  Chamber 
holding  that  the  initialing  of  the  slip  and  the  forwarding  of 
the  copy  slip  were  parta  of  one  contract— a  contract  of 
insurance  which  oould  not,  by  reason  of  30  Vict.  c.  23,  he- 
enforced. 

(p)  In  Mead  v.  Dav-ison  (1835),  3  A.  &  E.  303. 

(^)  Patterson  v.  MUls  (1828),  1  Dow,  N.  S.  342.    The  ca.se  in  the- 
Court  of  Session  is  reported  as  Albion  Life  and  Fire  Ins.  Co.  v. 
Mills,  3  Wils.  &  Shaw,  218. 

(r)  Fisher  v.  Liverpool  Marine  Ins.  C3o.  (1873),  L.  R.  8  Q.  B.  469; 
in  tlie  Exchequer  Chamber  (1874),  L.  R.  9  Q.  B.  418.  In  Morrison 
V.  UniYOwl  Marine  Ina.  Co.  (1871),  26  L.  T.  108,  Kelly,.  C.  B.,  had 
previously  mled  fhst  a  emtom  whereby  an  underwriter  is  bound  to 
iMue  a  poli^  in  aooosdanoe  with  the  temaa  of  ilfee  slip  is  bad.  See  also- 
Morooeo  Land  and  Trading  Oo.  v.  Pry  (1865),  11  L.T.N.  8.  618; 
and  the  opinion  of  WHlee,  J.,  in  Xenoe  o.  W)ddiaBi  (1^7),  L.  B.  % 
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Thus  it  is  clear  that  before  1S76  the  aBsuped  had  no  remedy    S^t.  36. 
upon  an  unstamped  slip,  because,  even  if  the  slip  satisfied  tHe 
other  requirements  of  the  Stamp  Acts,  it  was  uustampod  and 
therefore  invalid  as  a  policy  (s). 

36.  Only  under  exceptional  circumstances — ^f or  instance,  Cases  in 

...         which  assured 

where  the  claimant  has  been  able  to  prove  his  case  without  neonnd 

actual  production  of  a  stamped  policy    have  actions  been  ^^^^j. 
successfully  maintained  when  no  stami^ed  policy  was  in 
existence. 

Thus,  in  one  case  the  assui-ed  was  held  entitled  to  receive 
the  amount  of  a  loss  from  a  mutual  insurance  association,  as 
on  an  account  stated,  where  only  an  unstamped  policy  had 
been  issued,  but  a  4»cifiicient  admission  of  liability  appeared  in 
the  lK)oks  of  the  association  (f). 

In  another  case  a  member  of  such  an  association  was  held 
by  the  Cburt  of  Appeal  to  be  liable  to  pay  calls  (although  the 
association  issued  no  policies),  on  the  ground  that  he  had 
assented  to  the  payment  of  the  losses  in  respect  of  which  the 
calls  were  made,  and  was  therefore  estopped  from  saying 
tliat  the  payments  were  improperly  made  (u). 

S7.  The  question  now  to  be  considered^  is,  whether  the  is  the  slip  a 
provision  of  sect.  95  (2)  of  the  Stanij)  Act,  1891  (re-enacting  fhe^gti^Ip'' 
the  similar  porovision  of  the  Act  of  1876),  which  enablea  '^^*»  ^^^^  ^ 
policies  of  insurance  to  be  stamped  after  execution  on  pay- 

(«)  As  we  have  just  seen,  it  was  held  by  Bktckburn,  J.,  not  to  be  a 
policy  under  the  Act  of  1867;  and  if  this  be  a  corroct  interpretataoa 
of  that  Act,  it  ooold  not  have  been  stamped  under  the  Act  oif  1876  as 
a  policy.  See  per  Matbew,  J.,  in  Home  Mar.  Ina  Co.  «>.  Smith,  [1898] 
1  Q.  B.  829,  836. 

(0  In  z«  Teignmoiith  and  C^neral  Mutual  Shipping  Aawciation 
(1872),  L.  E.  14  Eq.  148.  It  may,  however,  be  doubted  whether  an 
account  stated  in  respect  ot  a  contract  declared  by  statute  to  be  invalid 
is  binding.  See  Scadding  v,  Eyles  (1846),  9  Q.  B.  858;  Cocking  v. 
Ward  (1845),  1  C.  li.  858,  por  Tindiil,  O.  J.,  p.  870;  but  8ee  Barrow 
Mutual  Ship  Ins.  Co.  r.  Ashhui-nor  (1885),  64  L.  J.  Q.  B.  377,  for 
the  view  takiMi  by  tlie  ("uurt  of  Appeal  ot*  the  effect  of  the  Stamp  Act. 

(a)  Barrow  Mutual  Ship  Insurance  C\>.  r.  Ashburner,  supro.  Cf. 
In  re  l^ndon  iMarine  ins.  Association,  Smith's  Case  (1869),  L.  11.  4 
Cli.  611. 
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■tel.  t7.  ment  of  a  penalty,  also  enaMes  a  slip  to  be  stamped  so  as  to 

give  it  the  force  and  effect  of  a  policy . 

By  sect.  91  of  the  Staimp  Act,  1891,  the  expression  "  policy 
0f  insmanoe  "  includes,  for  the  purposes  of  the  Act,  every 
writing  whereby  any  contract  of  insurance  is  made  or  agreed 
to  be  made,  or  is  evidenced.  Is  a  slip  a  writing  of  this  kind? 
There  oan  be  no  doubt  that,  aoocnrding  to  the  piactioe  of  those 
engaged  in  the  business  of  marine  insuranoe,  the  slip  is  the 
writing  by  which  the  contract  is  really  made,  although  the 
8ub6eque;nt  issue  of  a  formal  policy  is  contemplated.  But  it 
is  dear  that  the  mm  fset  that  the  parties  intoad  that  an 
agreement  which  they  have  arrived  at  shall  be  subsequently 
embodied  in  a  more  formal  document  does  not  prevent  the 
earlier  agreement  iwm  ofHistituting  a  binding  tengage- 
ment  (x) .  Fri/nid  faeie,  theiefore,  it  does  seem  that  on 
general  principles  the  slip  is  a  policy  of  insuranoe  within 
the  very  wide  definition  of  the  Act.  The  oonsequezioes,  how- 
ever, of  the  adoption  of  this  view,  to  which  it  must  be  con- 
ceded that  the  wording  of  the  Act  of  Parliament  gives  great 
support,  are  curious ;  for  it  seems  to  follow  that  every  broker 
who  procures  the  initialing  of  a  slip,  and  every  underwriter 
who  initials  it,  breaks  the  law  and  makes  himself  liable  to  a 
penalty . 

Against  the  view  that  the  slip  is  itself  a  policy,  the 
decisions  in  the  esses  to  wliieh  we  have  a}ready  referred  nmy 

fairly  be  urged  (^) .  The  question  in  these  cases  was  whether, 
where  a  slip  had  been  duly  followed  by  a  formal  stamped 
policy,  the  firmer  might  be  locdced  at  for  the  purpose  of 
explaining  the  latter.  The  Act  of  1867  (z),  which  was  in 
force  when  these  cases  were  decided,  provided  (sect.  9)  that 
no  policy  should  be  given  in  evidence  unless  duly  stamped; 

(s)  For  the  geineral  principle  we  Bowitor  «.  IfiUer  ^1878),  8  App. 
Obs.  1124,  and  cases  thote  cited. 

(y)  lonides  r.  Pacific  Fiile,  &c.  O).  (1871),  L.  R.  6  Q.  B.  674;, 
(1872),  7  Q.  B.  517;  Cory  v.  Patton  (1872),  L.  K  7  Q.  B.  304;  (1874), 
9  Q  B.  577;  Lishman  v.  Northern  Mar.  Ids,  Co.  (1878),  L.  R.  8  C.  P. 
216;  (1875),  L.  R.  10  C.  P.  179. 

(2)  30  Vict.  c.  23. 
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and  it  defined  a  policy  (sect.  4)  as  "  any  instrument  whereby  Sect,  87. 
a  contract  or  agreement  fcMr  any  sea  insuranoe  is  made  or 
entered  into."  In  the  earliest  of*theee  cases  (a),  as  we  have 
seen,  the  Court  of  Queen's  Bench  held  that  a  slip  is  not  a 
policy,  and  in  all  of  the  cases  it  was  held  that  the  slip  could 
be  given  in  evidence. 

We  have  already  quoted  from  the  judgment  of  the  Court 
of  Queen's  Bench,  delivered  by  Blackburn,  J.,  in  the  earliest 
of  theee  oases  (&).  Strangely  ^lougii,  the  IdBomed  Judge 
agrees  that  the  slip  is  a  contract  for  marine  insujianoe,  but 
does  not  notice  the  comprehensive  definition  of  a  policy  in 
sect.  4  of  the  Act  then  in  force,  which  we  have  just  cited  (c) . 
Whether  or  not,  had  the  Ckmrt  duly  considered  this  d^ni- 
tion,  they  would  haveTield,  in  view  of  their  opinion  that  the 
slip  was  a  contract  of  marine  insurance,  that  the  slip  was 
neverdieleaB  in  no  sense  of  the  word  a  policy  capable  of  being, 
and  liable  to  be,  stamped,  may  perhaps  be  open  to  question. 
And  what  view  would  noiw  be  taken  in  a  Court  of  last 
instance  as  to  the  effect  of  the  provisions  of  the  Stamp  Act 
now  in  force,  it  is  equally  impossiUe  to  say. 

In  1898  the  question  arose  whether  a  certain  covering  Home  Marine 
note  initialed  by  the  underwriters  was  a  policy  of  insuranoe  J^^aSST  ^ 
within  the  meaning  of  the  Stamp  Act,  >891,  and  oould 
be  stamped  after  execution.  Mathew,  J.,  hdd  that  it  waa  a 
slip,  and  that  a  slip  is  not  a  policy  of  sea  insurance,  and 
therefore  cannot  be  stamped  («?).  The  chief  ground  on 
which  the  learned  judge  based  hie  decisi(m  was  that  both  the 
language  of  30  Vict.  c.  23,  and  the  cases  upon  the  Act  show 
that  a  slip  was  not  a  policy  within  its  meaning.  The  Court 
of  Appeal,  on  the  other  hand,  held  that  the  covering  note 
was  a  contract  f <nr  sea  insurance  within  the  meaning  of  the 

(a)  I<mides  v.  Pa(»fi<y  Fire  Ins.  Go.,  mpra, 
(d)  Ante,  §  34. 
(0)  Supra, 

(d)  Home  Mw.  Ina.  Cb.  v,  Smitli,  [1«98]  1  Q.  B.  829.  C^.  Tiiomp- 
mm  V,  Mbxob  (1^),  23  Q.  B.  D.  361,  .wlieoe  Matbsvr,  J.,  held  that,  as 
iSie  sfestate  did  not  apply,  a  fllip  inttaalcd  by  a  Uoyd'a  ondeonrritor  was 
a  valid  oontraet  of  fire  iosamioe. 


FORM  AND  CO^^TEiiTS 


[PAKT  1. 


^7-  Stauip  Act,  1891;  thougk  they  aHiimed  the  decision  of 
Mathnw,  J.,  on  another  ground,  viz.,  that  it  ma  invalid  as 
a  pcdicj  because  it  did* not  specify  the  "sum  or  sums 
insured  "  (e). 

The  Court  were  careful  to  limit  their  decision  to  the 
particular  document,  and  to  saj  nothing  on  the  gfeneml 
question  whotlior  a  slip  can  ever  bo  stamped  and  sued  upon. 
The  decision  of  Mathew,  J.,  on  this  point  has,  therefore,  not 
been  expiesdy  ocverruled.  It  is,  however,  difficult  to  see 
how,  in  view  of  this  decision  of  the  Court  of  Appeal,  it  is 
now  possible  to  contend  that  a  cover  note  which  specifies  the 
sum  insured,  ami  in  other  reqwots  cmifomMS  with  the  require- 
ments of  the  Stamip  Act,  is  not  a  valid  policy  (/) .  Further, 
it  seems  difficult  to  distinguisii  the  covering  note,  cither  as 
^regards  its  form  or  its  object,  from  an  <»dinary  slip.  The 
result  seems  to  follow  that  an  ordinary  slip  is  a  policy,  and 
that  Mathew,  J.'s,  decision  to  the  contrary  has  been  impliedly 
Cfferruled  .  The  remarkable  consequences,  if  this  opinion 
be  well  founded,  have  already  been  pointed  out.  The 
language  of  sects.  21  and  89  of  the  Marine  Insuiunce  Act, 

(e)  [1898  1  2  Q.  13.  Sol. 

(/)  In  Empress  Ass.  Corp.  r.  I'.owring  (1906;,  11  Com.  Cas.  107, 
however,  Kennedy,  J.,  held  that  au  open  cover  slip  was  not  a  policy  of 
Ml  imonyiee. 

(gO  In  a  note  to  this  paange  the  question  was  raised  in  the  scventli 
edition  whether,  if  a  slip  ean  be  oonmdered  a  policy  of  in^iurance,  as 
it  eaa  be  stui^ed  on  paymeni  of  a  penalty,  it  oan  ever  properly  bo 
aiaHted  In  evidence  when  miaftamped:  Stamp  Acb,  1891,  e.  14  (1). 
In  lonidea  v,  Pacifie  Fiic  Ins.  Oi>.  (Wl),  K  R.  6  Q.  B.  674,  the  Court 
of  Queen's  Bench  seem  clearly  to  havo  ocmifidered  that  if  thej  had 
held  the  slip  to  be  a  policy,  they  woidd  have  been  obliged  to  njecb 
it  as  evidence.  The  Court  of  Exchequer  Caiamber  (L.  R.  7  Q.B. 
517^  only  said  that  the  slip,  though  a  nuUity  as  a  oontraet,  ooold  be 
put  in  evidence  for  a  coUaterdl  purpose.  Now  a.  21  of  the  3lar- 
Ins.  Act,  1906,  provides  that  an  unstamped  slip,  or  covering  note, 
or  other  customary  memorandum  may  be  referred  to  for  the  purpos^ 
of  showing  when  the  contract  was  made,  and  6.  89  declares  generaUy 
that  "where  there  is  a  duly  stamped  policy,  reference  may  be  made,  a.^ 
heretofore,  to  tiie  dip  or  covering  note,  in  any  legal  proceedinir."  In 
view  of  the  practice  of  half  a  century,  during  which  slips  have  con- 
stantly been  used  in  etvidenoe,  their  admiasibitity,  whatever  be  the 
aiifirer  to  the  question  onder  discussion,  is  thus  established. 
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1906  (h),  may  be  cited  in  support  of  tlio  view  that  a  slipi  is  Sect.  37. 
not  a  contract  of  insurance,  but  only  a  memorandum  of  such 
contract  .  This,  however,  does  not  seem  to  be  a  conclusive 
answer  to  the  couteutiou  that  the  slip  is  a  writing  wlioreby  a 
contract  of  insurance  is  evidenced,  within  the  dehuition  of 
sect.  91  of  the  Stamp  Act,  and  it  is  a  matter  of  regret  that 
the  Legislature  did  not  take  advauliige  of  the  opportunity 
given  by  the  passing  of  the  Marine  Insurance  Act  to  settle 
this  question  ($). 

38.  We  have  already  seen  that  a  policy  of  insurance  is  not  Does  the  slip 

,       «   ..      ,  i       iof^i        1       contain  the 

valid,  by  reason  of  «eet .  93  (3;  of  the  btamp  Act,  1891,  unless  requisites  of  a 

it  specifies  the  particular  risk  or  adventure  (fc),  the  names  of  ^"^^^ 

the  subscribe i-s  or  underwriters,  and  the  sum  or  sums  insured. 

Further,  by  sect.  23  of  the  Marine  Insurance  Act,  190G,  it 

must  specify  the  name  of  the  assured,  or  of  eomoone  ejecting 

the  policy  on  his  behalf,  the  subject-matter  insun^d  and  the 

risk  insured  against  (0,  the  voyage  or  period  of  time  covei-ed 

by  the  insurance,  the  sums  insured,  and  the  names  of  the 

insurers;  and  by  sect.  24  it  must  be  signed  by  or  on  behalf 

of  the  insurers.    Assuming  that  a  slip  can  be  treated  as  a 

policy,  it  will  not  be  available  unless  it  contains  these 

(A)  See  note  (</),  supra. 

(/)  In  an  article  in  the  Law  Quart^'rly  licview  for  January,  1914,  Mr. 
Arthur  Colien  discusses  the  effect  of  the  stamp  lows,  and  expresses  the 
view  that  a  slip  is  not  a  policy,  bud  an  honoi^ry  and  legally  unenfoxoe- 
aUe  agie^ment  as  to  tiie  terms  of  the  policy  wbldi  is  subsequently  to  bo 
delivered,  and  ^AaX  it  cannot  thearefove  be  stamped  alter  ezeootioiL.  Li 
arriving  at  <Ms  oondorion  be  is  larg^y  influenced  by  fact  that  s.  97 
of  the  Stamp  Act,  1891  (see  ante^  §  33),  iKrould  lead  to  results  so  mani- 
festly unjust  and  absurd,  if  a  slip  -wet^  betd  to  hiie  a  policy  under  s.  91, 
tiiat  such  a  construction  must,  if  possible,  bo  avoided. 

(Jc)  In  Edwards  v.  Abcrayron  Mutual  Ship  Ins.  Society  (1875),  1 
Q.  B.  D.  563,  the  Court  of  Queen's  Bench  seem  to  have  held  that  "  risk 
or  adventure  "  includes  the  voyage  or  period  of  tinio  covered  by  the 
insurance.  There  is  no  clear  statement  on  the  point  whether  the 
perils  insured  againsit  aro  part  of  the  risk  or  adventure  ;  but  art.  83 
of  the  ai*ticle«  of  association,  which  were  held  to  form  j)art  the  policy-, 
does  indicate  that  certain  perils  were  covered. 

(I)  As  has  alieady  been  pointed  out,  "  risk  seems  here  to  be  used 
in  a  narrower  sense  than  in  -tiie  Stamp  Act,  and  to  denote  the  perils 
insured  against. 
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s«€t.  98.  particulars.  There  are,  no  doubt,  slips  *or  cover  notes  for 
floating  polices  in  wliioh  some  of  theee  particulars  are  not 
sufficiently  described;  but  it  is  submitted  that  the  ordinary 
slip  for  a  voyage  or  time  policy  contains  an  adequate  e^>eeifi- 
oatkm  of  the  neoesBSij  partiemlars  (m). 

The  ordinary  perils  insured  against  are  not  usually  speci- 
fied in  the  slip;  but  there  is  authority  for  saying  that  these 
perils  are  not  required  to  be  expressly  stated  in  a  policy,  as 
being  the  ride  or  adyentaie  insured,  within  the  meaning  of 
the  Stamp  Act  (/?),  and  their  subsequent  insertion  in  the 
policy  is  not  in  consequence  of  any  express  agreement 
between  tl^  parties.  An  expert  can  say  with  certainty,  fr^ 
a  mere  perusal  of  the  slip,  what  theee  perils  and  all  the  terms 
and  conditions  of  the  insurance  are  intended  to  be  (o).  It 
may  be  suggested  that  when  the  alip  is  only  initialed  the 
names  of  the  midMrwriteiB  do  not  mifficiently  appear;  but 
this  is  probably  an  ambiguity  which  can  be  explained  by 
parol  evidence.  There  can  be  little  doubt  that  the  initials 
are  a  sufficient  signature  within  sect.  24  of  the  Marine 
liisimince  Ant,  1906 

39.  An  express  agreement  to  issue  a  policy  sometimee 
forms  part  of  a  oover  note  issued  by  a  company.  As  by 
sect.  91  of  the  Stan^  Act,  1891,  the  term  pdicy  of  in- 
flwance"  indiudes  every  writing  whereby  any  oontraot  of 
insurance  is  agreed  to  be  made,  it  seems  that  an  agreement 
to  issue  a  policy,  if  in  writing,  would  be  a  policy  within  that 
Act,  and  thftt  it  aoald  not  be  entatoed  unices  it  cootiaBed 
the  particulars  required  by  the  Act.  Moreover,  any  agree- 
ment to  execute  a  policy  is  itself  a  contract  of  sea  insurance 
twithin  the  meaning  of  sect.  93  (1)  of  the  Act  (9),  and 
thorefiore,  if  verbal,  is  invalid  under  the  Act  (r). 

(m)  See  60W,  Mar.  Iitt.  S4. 

(»>  Edwards  v.  Aberayron,  &c.  Jm,  Soeiety,  aupret, 

(o)  A  sp^imen  of  a  slip  for  a  Lloyd's  policy  is  given  in  Appendix  B. 
(p)  See  1  Smith's  L,  C.  12th  ed.  374,  note  to  Wain  v.  Walters. 
(f>  See  ICaUet  v.  Batenan  (1865),  L.B.  1  O.F.         Aat  tm 

(r)  CMFonikiings  Aldaeselakabet  r.  Da  Coeta,  [1911]  1  K.  B.  137. 
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CHAP.  II.]  OF  SEA-POLICIES. 

Apart  from  the  provisione  of  the  Stamp  Act,  there  is  no    Sect.  99, 
reason  why  specific  performance  of  an  agreement  to  issue  a 
policy  should  not  be  ordered  in  a  proper  case  (s) . 

In  the  United  States,  where  the  restrictions  of  tlie  revenue  pi^tioe 

'  ,   Ti  •  in  the  Umtieo 

laT^r  do  not  interfere,  and  ihe  great  bulk  of  sea  msuraaoe  qi^, 
business  is  carried  on  by  companies,  it  is  yery  generally  the 
case  that  ^  memorandum  of  the  contract,  or  an  agreement 
to  insure,  is  made  out  and  subscribed  before  executing  the 
policy:  in  such  case  "  tfe»  .usual  praxjtice,"  says  Phillips,  is, 
"  to  enter  the  agreement  on  the  books  of  the  insurance 
company,  subscribed  by,  some  officer  authorized  to  bind  the 
company.  Such  a  m^moraiidum  is  binding  on  the  oompany 
to  make  out  a  policy  if  the  premium  is  paid  in  dne  time  "  (t) . 

Many  questions  have  arisen,  and  very  elaborate  docisioiie 
taken  place,  in  the  United  States  as  to  what  will  amount  to 
the  consumnttition  of  an  agreen^t  to  insure  between  parties 
in  different  places,  communicating  by  letter  or  message  (w). 

4:0.  The  policy  is  the  only  legal  evidence  of  the  terms  of  ^^^^ 
the  contract  of  marine  insurance;  and,  as  such,  will  be  tionsinthe 
avoided,  according  to  one  of  the  best-known  rules  of  the 

Common 

agreement  for  guaranty  is  a  guaranty  within  the  meaning  of  the 
Statute  of  Frauds.  See  also  In  re  London  Mar.  Ins.  Association,  Smith's 
Case  (1869),  L.  R.  4  Ch.  611,  per  Sehvyn,  L.J.,  at  p.  614,  that  a 
contract  for  a  policy  of  insurance  was  within  the  terma  of  36  Geo.  3, 
c.  63. 

(»)  See  BhugmidfHW  t^.  NeAberlaiidfl  India  Ins.  (1886),  14 
App.  C)h«.  68,  a  Bangoon  cwift  wMoh  the  Privy  OMiiifi^ 
per&nmance  ai  a  omxInMi  to  ienie  a  poliey  ui  imitf  of  aa  open  oow 
note.  Boyal  Exchange  Am.  Ok  tr.  Tod  (1892),  8  Times  L.  B.  «S9,  vns 
an  aelioii  Move  BooMr,  J.,  for  epeeifie  performance  ot  an  agre^nent 
to  imie  a  polii^,  in  -widch  ihe  quesitlon  at  issue  was  what  classes  of 
roymgeB  were  covered  by  the  slip .  The  claim  was  dinnissed  o-n  the  merits, 
and  the  point  that  an  unstamped  slip  did  not  constitute  an  enforceable 
contract  seems  neither  to  have  been  taken  by  the  defendant  nor  by  the 
learned  judge. 

(0  1  Phillips,  s.  13.  "  It  has  long  since  Ijeen  established  that  such 
a  binding  slip  is  itself  a  contract  of  insurance,  and  that  a  direct  action 
at  law  wiU  lie  upon  it,  as  well  as  a  suit  in  equity  per  Ilolr,  D.J., 
in  Kerr  r.  Union  Mar.  Ins.  CV>.  (I»a3),  124  Fed.  R.  835,  837. 

(«)  1  Phillips,  s.  13  et  seq.  Phillips  details  at  length  the  cases  on 
this  subject;  see  also  1  Duer,       109  et  teq. 
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oommon  law  {x),  as  against  any  party,  by  any  material 
alteration  introdnoed  into  it,  without  his  consent,  after  it 

has  once  been  entered  into  by  him  {y) . 

a  policy  41.  Whether,  when  there  has  been  a  niistako  madt'  in 
drawing  up  the  policy,  and  its  terms  do  not  rightly  express 
the  true  intention  of  the  parties  at  the  time  they  entered  into 
the  contract,  there  is  power  to  rectify  it,  is  a  question  on 
which  there  havo  been  conflicting  decisions.  There  can  be 
no  doubt  that  before  the  Stamp  Act  of  1795  the  Courts  of 
Equity  did  exercise  such  a  power  when,  in  the  words  oi 
Story,  J.,  the  mistake  was  "made  out  by  the  clearest 
evidence,  accoixiing  to  the  understanding  of  both  parties, 
and  upon  testimony  ^tirely  exact  and  satisfactory"  {z). 
Oweinwiiieli  Thus,  where  the  risk  was  described  in  the  early  part  of  a 
EqildtJ^lSL  policy  as  a  voyage  "at  and  from  Fort  St.  Georga,"  yot  in, 
fxeruiaed  this  that  part  of  the  policy  which  defines  the  duration  of  the 
risk,  the  words  were  ''beginning  the  adventure  from  and 
immediately  following  the*  ship's  departure  from  Fort 
St.  George, '  and  it  was  proved  that  the  policy  had  been 
filled  up  from  a  label,  signed  by  the  agent  of  the  assured  and 
two  of  the  directors  of  the  company,  in  which  the  risk  was 
described  to  bo  '  at  and  from  "  Fort  St.  George,  and  it  was 
not  disputed  by  the  underwriters  that  the  label  expressed  the 
intention  of  both  purties,  Lord  Hardwieke  held  that  the 
policy  should  be  considered  one  "  at  and  from"  (a). 

(«)  . Master  v.  Millar  (1797),  4  T.  Bu  320;  1  Smith's  L.C.  12th  ed. 
803;  Faiille  «.  Christie  (1317),  7  Taoat.  416;  Davidson  r.  Q)op«r- 
(m3),  11  M.  &  W.  778^  002;  in  error  (1844),  13  M.  &  W.  {34d(; 
Soliell  t^.  Bank  of  Ei^laiid  (1082),  9  Q.  B.  D.  666— O.  A.  Seetiieeases 
on  p<^ides,  po9t,  §§  48,  44. 

(y)  There  is  a  questionable  ruling  of  Zdod  EUenboroagh's,  that  (al- 
tibough  ihc  coniaract  of  each  underwriter  is  separate)  >tlie  poli^  is  to 
be  deemed  to  be  still  in  fieri,  still  incomplete,  valil  the  whole  amount 
of  the  insurance  has  been  subscribed:  Kobinson  v.  Tobin  (1816),  1 
Stajk.  336.    Tlie  point  decided  in  that  casts  was  one  of  pleading. 

(r)  Andrews  v.  Essex  Fire  and  Marine  Ins.  Co.  (1022),  3  Mason's 
Bep.  6. 

(a)  Motteux  v.  London  Ass.  Co.  (1739),  1  Atkyna,  545.  riiiilipa 
(vol.  i.  8.  117)  remarks  that  the  policy  itself  appears  to  have  authorized 
^udh  a  construction,  without  rectification. 
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In  another  case,  where  roctilicat  ioii  of  a  policy  was  sono^ht.     Sect.  41. 
but  the  evidence  appeared  to  be  contradictory,  Lord  Hard-  Case  in  which 

.  •       1  the  Court 

wicko  dismissed  the  bill,  at  the  same  time  stating  that  while  refused  to 

the  Court  of  Chancery  had  jurisdiction  to  relieve  iu  respect  ^^^^  * 
of  a  plain  mistake  in  contracts,  if  reduced  into  w  riting  con- 
trary to  the  intention  of  the  parties,  it  would  only  exert  such 
power  upon  hoin^  satisfied  by  the  strongest  possible  evidence 
tiiat  a  mistake  had  really  been  made  (6). 

In  1869,  in  Mackenzie  v.  Coulson  (c),  a  bill  was  filed  by  Mackenzie  r. 

.  1.       -      1  Coulson. 

underwriters  for  the  rectification  of  a  policy,  for  the  reason 
that. the  clause  ''warranted  free  of  particulai  average"  had 
by  mistake  been  omitted,  and  they  produced  the  slip  in  which 
the  clause  appeared.  But  James,  V.-C,  dismissed  the  bill 
on  the  ground  that  there  can  be  no  rectification,  unless  there 
has  been  an  actual  concluded  contract  antecedent  to  the  in- 
strument which  it  is  sought  to  rectify,  and  that  the  slip  did 
not  constitute  a  contract  (d) . 

On  the  other  hand,  Barnes,  J.,  in  a  subsequent  case  ordered 
the  reotifieation  of  a  pdicy  which  was  not  in  accordance  with 
the  slip  (e);  and,  in  a  later  case,  in  which  Maekenzie  v. 
Coulson  was  cited,  Mathew,  J.,  held  that  he  had  power  to 
order  the  rectification  of  a  policy,  though  in  the  absence 
of  clear  evidenoe  of  a  oommon  mistake  he  refused  to  do 
«oC/). 

(6)  Henkle  v.  Royal  Ezoh.  Am.  (1749),  1  Ves.  Sen.  817. 
(e)  (1869),  L.  R.  8  Eq.  368. 

(d)  The  principle  of  this  decision  is  approved  by  Sir  Edward  Fry; 
Specific  Performance,  s.  791.  S.  21  of  the  Mar.  Ins.  Act,  1906,  declares 
that  "  a  contract  of  marine  insurance  is  deemed  to  be  conchided  when  the 
proposal  of  the  assured  Is  aecoptctl  by  the  insurer,  wlicther  the  policy  be 
then  issued  or  not,"  and  in  the  ordinary  course  of  business  the  insurer 
signifies  his  aceeptanco  by  initialing  the  slip.  But  altliough  the  state- 
ment in  8.  21  is  general  in  its  terms,  it  seems  to  be  made  with  referenco 
to  the  provisions  of  ss.  18  and  20. 

(e)  The  Aikshaw  (1893),  9  T.  L.  R.  605.   The  report  does  not  show 
whether  the  point  was  taken  that  there  was  no  power  to  rectify. 

(/)  Spalding  v.  Ciocker  (1897),  2  Com.  Cas.  189.  In  Empress  Ass. 
Corp.  V,  Bowring  (1906),  11  Com.  Cas.  107,  Kennedy,  J.,  altlioagh  he 
refused  to  rectify  Ute  poli'^ies,  obTioa<»ly  considered  that  he  had  power 
to  rectify  tiiem  alter  iuowtaining  iko  intuition  of  the  parties  from  the 
slip. 
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In  another  case,  Bigham,  J.,  rectified  a  policy  by  inserting* 
a  clause  which  was  not  in  the  cover  note,  but  was  containied 
in  an  earlier  p(^cy,  with  which  the  judge  found  that  thb 
policy  in  dispute  was  intended  to  be  identical  in  terms;  and 
the  Court  of  Appeal  decided  the  c^ise  on  the  construction  of 
the  clause  which  the  learned  judge  had  inserted  {g). 

Thus  ^  wteigfit  of  autikority  supports  the  view  that 
notwithstanding  the  provisions  of  the  Stamp  Act,  a  policy 
can  be  rectified,  and,  with  the  exception  of  James,  V.-C,  the 
jadgee  have  rtlemd  to  the  slip  ot  cover  note  in  ocder  to 
ttMortain  the  intentiim  of  the  parties.  As  sect.  89  of  the 
Marine  Insurance  Act  declares  that  "  where  there  is  a  duly 
stamped  policy,  reference  may  be  made,  as  h^retofoie,  to  the 
slip  or  covering  note,  in  any  legal  proceeding,"  it  now  seems 
impossible  in  an  action  for  rectification  to  reject  the  evidence 
of  the  slip  (h) . 

Correction  of  The  Contract  of  the  uiMlerwriters  is  ccmiplete  in  &ct  and  in 
form  when  they  have  signed  the  policy;  but  a  declaration  of 
interest  to  be  afterwards  made  stands  on  a  different  footing 
to  a  contract;  it  is  the  mere  exercise  of  a  pow^  ecmf erred  on 
the  insured,  and  need  not  of  necessity  be  in  writinjg;  if, 
therefore,  a  broker  has  committed  a  blunder  in  making  this 
declaration,  as  where  he  has  declared  goods  by  the  wrong 
ship,  this  Uunder  may  be  rectified  by  parol  evidence,  either 
with  or  without  the  OBBrnt  of  the  underwritens  (i). 

(ff)  North  Queensland  Ins.  Co.  v.  Rhenish  Weetphalian  Ins.  Co., 
mram  Bigham,  J.,  2l8t  February,  1901,  C.  A.,  2Ut  March,  1902,  un- 
r^piKried.  No  question  was  raised,  either  at  the  trial  or  on  appeal,  as  to 
llie  poww  of  tiM  judge  to  rectify  the  policy.  In  Emanuel  v.  Weir  (1914), 
30  T.  L.  B.  M8,  BaiftMshe,  J.,  raeliied  a  policy,  to  make  it  agree  with 
Hm  iMHd  fofffli  oow«d  by  tbe  dip. 

(A)  If»  uMU  Hw  rwm  thai  iSb»  ovinutfy  slip  ira  valid  policy  be 
correct,  the  ground  of  Jamea,  Y.-C.'s,  decadmi  no  lo^er  existt,  and  tiie 
only  question  that  can  arise  when  it  is  sougiit  to  notify  »  poH^  by  saob 
a  slip  is  whether  the  slip  can  be  given  in  evidence  without  bein^  ttamped. 
On  that  question  s.  89  of  the  Mar.  Ins.  Aot^  ISM,  aems  decisive. 

(»)  Mar.  Ins.  Act,  1906,  s.  29;  Robinson  v.  Touray  (1811),  8  Camp. 
158;  S.  C,  1  M.  &  S.  217.  See  the  usage  stated  in  Stephens  v.  Austoi- 
lasian  Ins.  Co.  (1872),  L.  R.  8  C.  P.  18,  and  other  cases  which  an 
noticed  in  Chap.  IX.  Part  I.,  where  such  declarations  aio  discussed. 
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42.  The  parties  themselves  may,  by  consent,  introduce  any   Sect.  42. 


alterations  into  the  policy,  even  after  it  is  underwritten,  Correctiona  by 
whether  by  an  erasure,  an  interlineation  (Ir),  or  an  addition 

in  a  blank  space;  and  such  alterations,  if  properly  signed, 
and  not  infringing  the  provisions  of  the  Stamp  Act,  form 
as  valid  a  contract  between  the  parties  as  the  terms  of  the 
original  policy. 

As,  however,  no  contract  can  have  the  efiPect  of  varying  or  Alterations 
altering  imotiier,  unless  it  be  of  as  high  a  nature  as  the  ^j^^ttng,"^ 

instrument  upon  which  it  so  professes  to  operate,  these 
alterations  must  be  in  writing,  either  in  a  separate  instru- 
ment referring  te  the  original  policy,  or  by  m^orandum  on 
the  face  or  back  of  the  policy;  and,  in  either  case,  subscribed 

by  or,  as  is  most  usual  in  practice,  signed  by  the  initials  of 
the  underwriters  who  are  intended  to  be  bound  by  them  (Z). 

The  only  ground  upon  which  a  written  alteration  of  this  initialed  b j 
kind  can  be  binding  upon  any  of  the  parties  to  the  original  p*Hi««. 
policy  is  his  assent  thereto  signified  by  his  signature; 
although,  therefore,  all  the  rest  of  the  underwrite  may 

have  signed  such  an  indorsement,  yet  if  only  one  have  not 
done  so,  he  is  not  bound  by  the  policy  as  altered  (m). 

Hie  general  rule,  .then,  is,  that  a^ky  material  alteration  of 

the  policy  by  the  assured  avoids  the  policy,  except  as  to  those 
underwriters  who  have  consented  to  it  in  writing  by  signing 
their  initials  to  <lie  memorandum  in  which  the  alteration  is 
specified,  or  to  the  interlineation,  erasure,  or  addition  by 
which  it  is  effected  (n). 

(Jc)  Striking  a  pen  across  words  is  a  canceUiag  of  the  wofds:  Fairlie 
V.  Christie  (1817),  7  Taunt.  416. 

(0  Kaines  v.  Emg^tly  (1682),  Wnner,  54;  Bobinaon  v.  Tobin  (1816), 
1  Stark.  886. 

(^)  Fordunr  «.  Cbabort  (1821),  3  Bfod.     B.  158;  see  also  1  Buiv, 
78-«l,  142  H  $0q, 

(n)  Laiid  r.  Bobertscm  (1791),  4  Brown's  Pari.  OiMeB,  488;  Langhom 

«.  Cologan  (1812),  4  Taunt.  380;  Fkirlie      OutiMie  (1817),  7  TtauA. 

416;  Campbell  v.  Christie  (1817),  2  Stark.  64;  Sanderson  v.  Symonds 

(1819),  1  Brod.  &  B.  426;  Sbrshaw  f.  CSiabert  (1821),  3  BmiL  &  B. 
168.  V      /  , 
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43.  Tho  question  has  generally  boon.  What  constitutes  a 
material  alteration?  To  use  the  language  of  Judge  Duer, 
does  it  chuige  the  sense,  or  affect  in  any  degtee  the  snh- 
stance,  of  the  contract? 
Alteration  of  Where  a  ship  was  insured  from  Virginia  to  Rotterdam, 
with  leave  to  call  at  a  port  in  England,  and  the  assured,  after 
the  policy  was  underwritten,  hy  consent  of  some  of  the 
underwriters  (indorsed  on  the  policy),  altered  her  destination 
from  Rotterdam  to  Hull;  this  was  held  to  avoid  the  policy 
as  to  all  the  underwriters,  except  those  who  had  signed  the 
indorsement  (o). 

!nie  iiiMrtion      go  the  insertion  of  a  spccitic  subieet  of  insurance  in  a 
insurance.      policy  which  had  hcen  executed  in  hlank  (p) ;  the  alteration 
^diing!™^  of  the  specified  day  in  a  warranty  as  to  the  time  of  sail- 
Adding         ing  (g);  the  alteration  of  a  policy  '  from  Colmar  to  Ports- 
ffnmnmmt     mouth"  into  a  policy  '  from  Colmar  to  Portsmouth,  or 
f^*    '      Weymouth  "  (r),  were  held  to  he  material  alterations  which 
prevented  the  assured  from  recovering  against  those  under- 
writers who  had  not  subscribed  the  alteration. 
Inserting         So,  where  a  ship  was  insured  from  Cuba  to  Liv^rpoc^- 
liberty  to  call.        liberty  to  touch  and  stay  at  and  discharge  and  take  in 
at  any  ports  or  places  whatsoever: — after  the  subscription  of 
the  policy  a  leave    to  call  oS  Jamaica  "  was  inserted  in  the 
body  of  it.  The  Court  held,  that,  as  Jamaica  was  out  of  the 
direct  course  of  the  voyage  insured,  this  was  a  material 
alteration  which  avoided  the  policy  as  to  aii  underwriter  who 
had  not  signed  it  (s). 

Immaterial       44.  On  the  olher  hand,  where  the  alteration  is  not 

alterations.  •  i   •  -it 

material,  it  will  not  vitiate  the  policy;  but  in  such  caso,  if 

some  of  the  underwriters  have  consented  to  the  alteration, 
after  the  policy  is  executed,  and  othm  refuse,  those  who 

(o>  Laiid  V.  BobertMB  (1791),  4  Bioim'i  Pari.  Cases,  488. 

(p)  Langhom  v.  Ck>logan  (1812),  4  Tamit.  830. 
(q)  Fairlie  v.  Oiriatie  (1817),  7  Tamil.  41«;  8,  €,  at  N.  P.  (1818), 
Bolt,  331. 

|»f  Campbell  v.  Christie  (1817),  2  Stark.  64. 

(•)  Eorahaur  v.  Chabert  (1821),  3  Brod.     B.  Id8. 
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consent  make  the  altered  instrument  tlieir  own;  but  those    Sect.  44. 
who  do  not,  remiaia  liahle  on  their  original  contrax^  (^). 

The  following^  alterations  have  been  considered  not  to  be 
material.    A  policy  was  originally  filled  up,  "  on  the  Throe 
Sisters,  at  and  from  Cadiz  and  Seville  to  Liverpool":  after 
the  policy  was  underwrittrai  the  broker  added  the  words 
**Tres  Hermanas"  (Spanish  for  "the  Three  Sisters")  and  "TresHer- 
also  the  words  "both  or  either"  to  the  description  of  the  inserted  after 
voyage:  Lw?d  Ellenborough  said  that,  "  as  the  English  name,  gj^T?^® 
the  Three  Sisters,  did  not  amount  to  a  warranty  that  the  the  Spanish 

name  of  tbe 

ship  was  an  English  ship,  the  policy  was  not  avoided  by  ship, 
merely  inserting  the  equivalent  Spanish  name  of  '  Tree 
Hermanas.'"  As  to  the  words  "both  or  either,"  his 
Lordship  said,  that  "as  the  ship,  as  originally  insured,  had 
the  option  of  going  both  to  Seville  and  Cadiz  or  not,  as  it 
might  suit  the  exigencies  of  the  adventure,  these  words  did 
not  give  any  additional  liberty,  and  therefore  did  not  affect 
the  legal  operation  of  the  instrument^'  (m). 

A  ship  was  inrared  from  Liverpool  to  ports  in  Africa,  "To  trade.'* 
**  during  her  stay  there  "  and  back  to  the  United  Kingdom.,  jibeity  "*to* 
with  liberty  to  touch  and  stay  at  any  places  wheresoever,  and 
to  sell,  barter,  and  exchange,  and  load,  unload,  or  reload  change.'' 
goods  at  any  of  the  places  she  might  call  at.    The  broker^ 
after  the  subscription  of  the  policy,  fearing  that  the  words 
employed  might  not  be  sufficiently  extensive  to  include  a 
tradings  added  the  words  "and  trade"  after  the  words 
"during  her  stay."    The  defendant,  however,  when  asked 
to  initial  the  alteration,  refused  to  do  so,  alleging  that  he 
never  underwrote  trading  policies  to  Africa.    It  was  con- 
tended that,  as  the  defendant  had  expressly  refused  to  uuder- 
write  a  trading  policy  to  Africa,  the  alteration  in  question  _ 
must  be  deemed  material;  but  the  Court  were  clearly  of  l^^Bl 
opinion  that  it  was  not  9o,  beeause  the  plaintiff  had,  upon  th^ 

(0  Fer  BiebMdMB,  J.,  in  Sftaderaoa  r.  IPCallua  (IStO),  4  J.  B. 
Moon,  5. 

(«>  Gbflutti  «r.  Oblfli^  (1819>,  I  Ctep.  m, 
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true  oonstructiQii  of  the  policy  as  it  originally  stood,  liberty 
to  trade  (x). 

Jfteroti^oiison  ^^^^  *  material  alteration, 

the  face,  unassented  to,  will  avoid  the  policy  wherever  made  on  the 
face  thereof,  i.e.,  in  the  margin  as  much  as  in  the  body  of  the 
instnimmit:  (in  fact,  in  Fairlie  v.  Christie,  cited  above,  the 
alteration  was  in  the  margin).  With  regard  to  memoranda 
**^*€i^  the  policy,  and  not  signed  by  any  of  tho 

underwriters,  as  they  could  not  generally  be  operative,  Judge 
Duer  (no  doubt  with  reason)  thinks  they  would  not  avoid 
the  policy,  even  if  embodying  material  alterations  (2/;). 

fifctSuZttie  hiOierto  considered  were  decided  upon  the 

mmm^  At^     principles  of  the  common  law.    We  will  now  discuss  the 
effect  of  the  stamp  laws  upon  the  same  subject. 

fii  &  55Vi«t.  ^<^^P  8-  96,  in  effect  provides,  that  ev«r 

«.  3».  where  the  underwriter  has  cons^ted  to  the  alteration  in  the 

policy,  the  altered  policy  cannot  be  enforced  without  a  fresh 
stamp  (z)  unless  the  alteration  comply  with  all  the  requisites 
specified  in  the  clause.  The  ckuee  is  as  foUows:  "  Nothing 
in  this  Act  shidl  prohibit  the  making  of  any  alteration  which 
may  lawfully  be  made  in  the  terms  and  conditions  of  any 
policy  of  sea-insurance  after  the  policy  has  been  underwritten; 
provided  that  the  alteration  be  made  before  notice  of  the 
determination  of  the  risk  originally  insured,  and  that  it  do 
not  prolong  the  time  covered  by  the  insurance  thereby  made 

(x)  Sanderson  v.  Symond8  (1819),  1  Brod.  k  Bing.  426;  Saadenov 
V.  M|Callum  (1819),  4  J.  B.  Moore,  5,  S.  P.  See  the  remaiiu  of  Omt, 
vol.  i.  pp.  78 — 81,  on  the  general  principle  involved  in  the  cases,  and 
pp.  142 — 146  for  illustrations,  inclading  some  American  anthoriliea:  see 
also  1  Phillips,  s.  109  et  seq. 

(y)  1  Duer,  82;  see  also  Henderson  v.  Stevenson  (1875),  L.  R.  2 
H.  «f  L.  (Sc.)  470.  Duer  also  thinks  that  the  addition  of  a  new  clause 
wfll  aoi  mvM  tte  poiiey,  if  H  has  a  new  date  affixed  to  it,  subsequent  to 
tiMi  of  tte  poliej,  ainee  the  iavalidiiy  of  the  alteration,  when  not  signed 
bjr  tte  iMoran,  it  then  ampmrt  on  Jit  Ubb,  and  lieiiee  the  possibility  of 
fraud  is  eidnded:  1  Dbmt,  8S. 

(«)  See  antif,  §  12,  m.1»  fttmf$agj,fe^  «ftor  ieioention,  on  payment 
of  a  paudty. 
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beyond  the  period  of  six  months  in  the  ease  of  a  policy  made    s«€t.  4e. 
for  a  less  period  than  six  months,  or  beyond  the  period  off 

twelve  months  in  the  case  of  a  policy  made  for  a  greater 
period  than  six  months,  and  that  the  articles  insured  remain 
-^e  property  of  the  same  person  or  persons,  And  that  no 
additional  or  farther  sum  be  insured  by  ieas<m  or  means  of 

the  alteration." 

This  section  (which  ought  to  have  a  liberal  construction  (a))  Effect  of  the 
■does  not  legalize  any  alteration  in  policies,  which  would  have  thL  section, 
been  illegal  at  common  law,  without  the  assent  of  the  under- 
writer; but  even  though  the  underwriter  have  assented  to  i(i, 
the  policy  if  not  le-stamped  cannot  be  ei^oroed,  unless  the 
.alteration  comply  with  all  the  requisites  of  thillMMI^* 

47.  From  the  eases  on  the  similarly  worded  section  of  Cases  on  the 
Geo.  3,  c.  63  (s.  13),  it  appears  that  by  the  words  "before  of  tfaeaeotion. 
notice  of  the  determination  of  the  risk  originally  insured** 
is  meant  that  determination  of  the  risk  which  is  caused  ^'by 
the  loss,  or  safe  arrival,  of  the  thing  insured,  or  by  the  final 
end  and  conclusion  of  the  voyage''  (5). 

Hence  the  determination  of  the  risk  by  non-compliance  Extending 
with  a  warranty  to  sail  befo4:e  a  given  day  is  not  within  the 
meaning  of  this  term.  Thus,  where  a  policy  "  on  goods  to  be 
shipped  on  board  ship  or  ships  which  should  sail  betwewi  the 
1st  of  October,  1799,  and  the  1st  of  June,  1800,"  was  altered 
by  a  memorandum  extending  the  time  of  sailing  until  the 
Ist  of  August,  18(X),  after  ^  origuial  tinae  for  saiHng  had 
expired,  but  before  the  loss  happened.  Lord  Ellenborough 
and  the  Court  of  King's  Bench  held  that  this  was  an 
ulteration  made  before  notice  of  the  determination  of  the 
.risk  (c) .  * 

Where  a  ship  was  insured  '  from  Stockholm  to  Swiue-  Change  of 

(a)  Per  Lord  Tenterdea  in  Brockelbauk  c.  Sugriie  (ISSa),  1  B.  &  Ad. 
^8,  on  the  similar  provision  of  35  Geo.  3,  c.  63. 

(6)  Per  Lord  Ellenborough  in  Kensington  i\  Inglis  (1807),  8  East,  291. 

(c)  Kensington  r.  Inglis  (1807),  8  East,  273;  soe  also  Hubbard  v. 
Jackson  (1811),  4  Taunt.  169;  Ridadale  v.  Shedden  (1814),  4  Camp. 
107. 
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Condition 
tiMi  fhe  thins^ 
insured  shall 
remain  the 


tpertj  of 


"Slip  ana 
outfit 
altered  to 
*'8hijp  and 
gMia." 


munde/'  and  while  she  was  Ijing  at  Wisby  for  repairs,  as  it 
was  doubtful  whether  the  eaemj  might  not.  be  at  Swine- 
mmaAe^  the  ODdenrntm  ooiiMnted  to  alter  tiie  pdiky.  by 
adding  the  words  "  Koenigsberg  or  Memel "  after  the  word 
"  Swinemunde,"  the  Court  held  that  the  alteration  waa 
made  while  ihm  was  obIj  an  intentioQ  to  determine  the  risk 
originally  insured,  and  before  its  actual  determiiiation 
If,  indeed,  the  change  of  terminus  were  such  as  to  involvei 
the  entire  substitution  of  a  new  adventure  for  that  originallj^; 
laaared,  the  ease  would,  no  doubt,  be  different  (e)» 

A  release  £rom  a  warranty  to  sail  before  a  certain  day 
which  has  the  effect  of  changing  a  summer  risk  to  a  winter 
risk  is  not  the  substitatian  of  a  new  adventure.  It  is,  there- 
ioro,  not  a  determinatkii  of  the  risk,  but  cmly  a  change  in 
the  conditions  of  the  policy,  which  may  be  made  without  a 
fresh  stamp  (/). 

48.  Another  of  the  conditions  on  which  an  alteration  may 
be  iooade  in  the  t&tim  of  the  policy  is  that ' '  the  articles  insured 
shall  remain  the  property  of  Ihe  same  person  or  perscms." 

"  The  words,  the  thing  insured  shall  remain  the  property, 
<Sic.,  appear  to  us,"  says  Lord  Ellenborough,  "properly  to 
Inquire  and  aj^y  to  ooe  identical  and  cQntinued  subject- 
matter  of  insurance,  .  .  .  and  to  be  ill-suited  to  a  case  where^ 
the  thing  last  insured  is  not  only  in  fact,  but  in  name  and  in 
kind  (as  a  specific  subject  of  insurance),  easentially  different 
irom  the  thing  first  insured"  (g). 

Hence  where  a  policy  was  ^ected  "  at  and  from  London 
to  the  South  Seas,  during  the  ship's  stay  and  fishing  there, 
and  at  and  from  thance  to  Great  Britain,"  "on  ship  and 
outfit";  and  th«i,  with  the  consent  of  the  underwriters,, 
after  the  subscription  of  the  policy,  but  before  notice  of  loss,. 

(<0  Bamstrom  v.  Bell  (1816),  5  M.  &  S.  267;  see  alio  BroekellNink 
#.  Sognie  (1830),  1  B.     M.  SI. 

(•)  See  1  Dmt,  84;  th«  mtgmaeaA  for  ddendaiit  in  Broeledbaak 
tr.  Bw^tme,  ntffm;  sad  I«id  Tmftefden'a  iUnateviiiim  ia  lh»  HSM  Mpt  ^f- 
a  ehug»  te  a  ^rosrag*  Mqwxing  a  diff^ent  stamp* 

(jf)  Hal>bard  v.  Jackson  (1811),  4  Taunt.  169. 

(f >       JjmA  laiMboropi^  in  HiU  «.  PMton  (1807),  8  £ait,  S76. 
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was  altered  into  a  policy  "  on  ship  and  goods  ";  it  was  held,    Sect.  48. 
that  the  policy  after  this  alteration  required  a  new  istamp, 
because  the  outfit  originally  insured  was  a  tc^aUy  different 
kind  of  thing,  on  a  whaling  voyage,  from  "  goods  "  to  which 
the  altered  policy  was  made  to  apply  {h). 

It  must,  however,  he  hoxm  m  mind,  that  the  above  The  subject 
decision  is  confined  to  cases  where,  by  the  alteration,  the  kind  need^not^** 
or  description  of  the  original  subject  of  insurance  is  wholly  ^^'^'^^^g 
ohanged:  it  is  not  at  all  intended  that  the  subject  of  tjiing,  only 

,         _  the  same 

insurance  should,  throughout  the  voyage,  contiiiiie  me  same  denominatim 

specific  thing,  but  only  the  same  denomination  of  thing.  ^ 

Thus,  where  an  insurance  was  effected  "  on  goods,  which 
should  first  sail  on  board  any  sh^  or  ships  sailing  between 
the  1st  of  October,  1799,  to  the  1st  of  June,  1800,  to  the 
^imount  of  45,000Z.,  '  it  was  held,  that  an  alteration  extending 
the  time  of  sailing  from  the  1st  of  J  une  to  the  1st  of  August 
did  not  require  a  new  stamp;  for  it  was  a  mere  altexatioii  in 
the  terms  and  conditions  of  the  policy,  and  not  in  the  subject- 
matter  of  the  insurance;  for,  noii  constat,  that  the  goods 
shipped  on  board  before  the  altered  time  <^  sailing  wwe 
different  goods  from  those  intended  to  be  shipped  on  board 
originally  (^).  !So,  where  a  policy  was  "on  hemp,  marked 
B.,"  it  was  held  that  a  memorandum  withdrawing  the  mark 
did  not  make  a  fresh  stamp  necessMj  (Ip). 

49.  We  have  already  seen  that  an  express  warranty  may  Memcnwidam 

Idc  altered  without  a  fresh  stamp  {I) ;  it  has  also  been  decided  pii^*^^' 

that  a  memorandum  by  which  the  underwriter  consents  to  ranty  of  aea- 

worumiees. 

waive  the  implied  warranty  tiiat  the  diip  was  seaworthy  at 

the  time  of  sailiug  is  not  such  an  alteration  of  the  policy  as  to 
require  a  fresh  stamp,  for  such  consent  prevents  the  inference 
which  would  otherwise  arise,  that  the  unseaworthiness  was  a 
determination  of  the  risk  (m). 

(A)  HiU  V,  Fatt^  (1807),  8  Bast,  873. 

(0  KennDgton  v,  (1807),  8  Easl,  278. 

(Jc)  HiOibaid  V.  Jadwm  (1811),  4  Tamit.  189. 

(0  Ante,  S  47. 

<m)  Weir  V.  Abeidm  (1820),  2  B.  &  AM.  820,  m  eiflaiiieil  m 
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SMt.  SO.      50.  Even  where  an  alteration  is  not  within  the  exemption 

Correction^f  created  by  sect.  96  of  the  Stamp  Act,  it  will  not  require  a 
a  mistake.  if  it  be  merely  the  correction  of  a  mistake. 

There  ijs  a  wide  d^^enoe,  as  i^rds  the  stomp^  between 
cases  in  which  the  alteration  is  such  a  correction  only,  and 
-those  in  which  it  is  in  fact  intended  to  make  a  new  instru- 
ment: the  one  is  an  altrntion  of  the  contract  for  the  mere 
purpose  of  making  it  express  in  terms  what  both  parties 
intended  it  should  express  at  the  time  of  making  it;  the 
other  is  an  alteration  for  the  purpose  of  giving  it  a  ditlerenu 
meaning  and  extent  to  that  which  both  parties  int^ded  it  to 
bear  at  the  moment  of  its  execution.  It  is  for  this  reason, 
that  alterations  of  the  lust  class  require  no  fresh  stamp^ 
while  those  of  the  second  do  (n). 

Thus,  in  a  case  where,  the  assured  having  no  interest  in  the 
ship,  but  only  in  the  cargo,  the  words  "  on  ship,"  which  had 
been  inserted  by  pure  mistake,  were  struck  out,  and  the  words 
**  on  goods  as  interest  may  appear  "  substituted  in  their  room; 
it  was  held,  that  the  memorandum  empowering  this  alteration 
required  no  new  stamp  (o).  This  case  is  distinguished  from 
that  of  Hill  V.  Pattm  <m  the  ground  that  there  the  assured 
was  owner  of  the  ship,  and,  as  such,  interested  in  the  outfit: 
-and  also,  that  there  the  intention  really  was  to  alter  the 
nature  of  the  subject-matter;  whereas  here  the  intention  only 
was  to  correct  an  error,  and  put  the  policy  into  the  stata 
originally  int^ded. 


ntoctofDot  51.  Where  no  rights  or  liabilities  can  be  enforced  under 
the  alt^  insbrumeut  by  reason  of  the  stamp  laws,  the  righta 
and  liabilities  whidi  existed  under  the  origuial  instrument 

are  nevertheless  destroyed  by  the  alteration  (p) . 

Qnebee  lliuniie  In*.  Co.  p.  Gommereial  Bank  of  Canada  (1870),  L.  B. 
t  P.  C.  2S4.  («)  Cole     TtAin  (1810),  12  East,  471. 

(o)  Sawtell  V.  Loudon  (1814),  6  Taunt.  859;  «ee  also  Bobinson  v. 
Tomj  (1811),  3  Camp.  168;  1  M.  &  S.  217.  In  that  case  the  policy 
wm  om  goods  by  "  ship  or  ships  "  to  be  thereafter  declared,  and  the 
liMker  bj  miitake  made  declaration  of  a  wrong  ship.  It  was  held  that 
SBK^oranduni  rectifying  this  mistake  required  no  fresh  stamp. 

(p)  Par  Bayky,  J.,  in  Beed  v.  Deere  (1827),  7  B.  &  C.  264. 
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After  the  Court,  in  Hill  v.  Patten,  had  decided  that  the    Sect.  51. 
alteration  of  "  outfits  "  into  "  goods  "  was  one  which  could 
not  be  made  without  a  fresh  stamp,  and  therefore  that  the 
plaintiff  could  not  recover  on  the  policy  as  altered,  the  plaintiff 
brought  an  action  upoji  the  policy  in  its  original  form;  but 
the  Court  held  he  ooold  not  reoov^  on  that  either  (9). 
Lord  EUenborough  said,  "that  the  altered  policy,  though 
inefi'eetuul  as  an  instrument  to  sue  on,  was  effectual  to  do 
away  with  the  former  agreement,  which  was  thereby  aban- 
doned" (r);  and  Le  Blanc,  J.,  asks  "how  the  Court  can 
enforce  an  agreement,  after  the  parties  themselves,  upon  the 
very  face  of  the  same  instrument,  have  declared  that  it  is  not 
their  agreement,  and  have  actually  written  another  and  a 
different  agreement  in  the  place  of  it"  (s).    It  would  seem 
to  make  no  difference  whether  the  memorandum  embodying 
the  alterati^  i^  written  on  the  back  or  the  face  of  the 
original  policy  (0,  provided  it  be  signed  by  the  underwriter. 

52.  The  assured,  after  acceptance  of  a  valid  policy,  may  Forfeiture  of 
forfeit  all  benefit  under  it;  for  instance,  by  breodx  or  non- 
performance  of  one  of  the  warranties  expressed  or  implied 
in  the  instrument  itself,  or  of  a  condition  precedent  under 
which  the  instrument  was  granted  (1*),  or  by  such  an  altera- 
tion of  the  instrument  as  at  commcm  law  or  by  virtue  of  the 
Stamp  Acts  renders  it  a  nullity,  or  by  such  illegality  affect- 
ing the  assured  adventure  as  makes  it  incapable  of  protection 
under  the  sanction  of  the  law. 

We  have  seen  that  a  forfeiture  for  breach  of  a  warranty  walverof 
may  be  waived  by  a  memorandum  endorsed  on  the  policy  «orf«t»re- 
and  signed  by  the  underwriter  (x).    But  when  a  policy  was 
vitiated  by  concealment  of  a  material  fact  on  the  part  of  the 

(q)  (1807),  1  Camp.  72;  French  v.  Patten  (1808),  9  East,  351. 

(r)  Ibid.  355. 
(s)  Ibid.  357. 

(0  Reed  v.  Deere  (1827),  7  B.  &  O.  2fil.  I 
(w)  Hughes  V,  Tindall  (1856),  18  0.  B.  Wj  Tnmhull Woolfe  (1S68K 
9  Jur.  N.  S.  67. 
(a;)  WiAr  v,  AberddLn,  ante,  |  49. 
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aasured's  agent,  luid  afterwarcU  the  underwriter,  upon  learn- 
ing what  had  happened,  wrote  to  the  plaintiff's  agenits  in 

these  words:  "Understanding  that  the  steamer  B.  has  been 
on  shore,  I  do  not  consider  that  mv  risk  commences  until  the 
wemd  has  been  surreyied  and  refNured  " — this  letter  was  held 
not  to  be  a  waiver  of  the  breach  of  the  warranty  {y) . 

53.  Subject  to  the  provisions  of  the  Stamp  Act  being  com- 
plied with,  there  is  no  reason  why  a  time  policy  should  not 
be  expressed  to  oontinae  or  to  be  renewable  for  a  further 
period  oi  time;  unless  determined  by  notice  {z) . 

of  54.  The  rescission  of  the  contract  must  be  the  act  of  both 
parties  to  it,  the  assured  and  the  insurer.  <The  insurance 
broker,  acting  for  Uie  former,  has  no  implied  authority, 
merely  by  virtue  of  his  capacity  as  such  agent,  to  demand  or 
consent  to  the  cancellation  of  the  policy,  even  though  it  had 
been  left  in  his  hands  {a).  But  the  conduct  of  the  prin- 
cipals may  be  so  ambiguous  that  their  intention  may  become 
a  question  of  law  for  the  Cburt  upon  the  construction  of  their 
written  communications,  or  a  question  of  fact  for  a  jury  upon 
consideration  of  what  was  said  and  done  between  them  (&). 

A  YCBoA  mmaeA  by  die  defendant,  an  insurance  broker, 
against  fire  for  twelve  months,  ending  the  39th  of  July, 
arrived  at  Liverpool  on  the  12th  of  April,  and  the  assured 
wrote  a  Idttet  to  the  defendant  proposing  a  cancellation  of 
the  policy  and. return  of  premium,  ''say  from  the  12th  of 
April."    The  other  sent  for  the  policy  "  to  put  forward 

(f)  Bmsell  V.  Thornton  (1859),  4  H.  &  N.  788;  29  L.  J.  Ex.  9;  in 
mror  (1860),  6  H.  &  N.  140;  30  L.  J.  Ex.  69.  It  waa  also  held  that 
ihe  letter  could  not  create  a  freah  contract,  being  at  the  ntmost  a  mere 
4uiBcccpted  proposal. 

(z)  A  policy  cannot,  of  course,  be  prolonged,  except  by  a  continuation 
<;lause,  so  as  to  cover  a  period  of  more  than  one  year.  Stamp  Act,  1891, 
S8.  93  (2),  96:  Finance  Act,  1901,  s.  11.  See  Charlesworth  v.  Taber 
<1900),  5  Com.  Cas.  408;  ante,  §  31;  and  post,  §  440. 

(a)  Xenoe  v,  Wii^ham  (1866),  L.  B.  2  H.  X.  296;  in  the  Ex.  Ch. 
<1865),  14  C.  B.  K.  S.  449, 468;  see  alao  Buedl  v.  Tbonitoii  (1859), 
4  H.  Jfe  N.  788. 

(6)  ImMm  v.  Harford  (1859),  29  L.  J«  Bs.  86. 
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jreturns  for  cancellation,"  and  received  it.  On  the  21st  of  Saot. 
April  the  defendant  cancelled  i.t  on  the  terms  of  returning 
premium  from  the  30th  AprU  to  the  30th  July,  aU^ing  a 
Liverpool  custom  not  to  reckon  broken  months.  The  ship 
was  burnt  on  the  22nd  April,  and  that  same  day  the  assured 
wrote  a  letter,  withdrawing  his  proposal  to  cancel,  as  he  had 
then  received  no  answer;  and  whether,  under  these  ciroum- 
-Stances,  there  had  been  a  cancellation,  and  on  what  terms, 
was  the  question.  It  was  held  that4Jie  defendant,  by  send- 
ing for  the  policy  on  receipt  of  the  proposal  to  cancel,  moUti 
be  taken  to  have  acceded  to  the  terms  proposed,  and  to  have 
^caaicelled  on  those  terms.  The  plaintiff  therefore  lost  the 
insurance,  and  reoov^jed  a  return  of  premium  for  the  period 
between  the  12th  and  30th  April  (c). 

A  policy  on  ship  from  Liverpool  to  Philadelphia  and 
United  Kingdom  was  altered  by  memorandum  substituting 
Baltimore  for  Philadelphia,  and  was  afterwards  f urth^ 
.altered  by  this  memorandum:  "In  consideration  of  an 
jMdditional  premium,  it  is  hereby  agreed  to  allow  the  vessel 
to  go  to  Antwerp."  In  this  state  of  the  pdicy,  the  ship 
arrived  at  Antwerp  and  was  ordered  to  Leith,bi]a;wa8loBtoii 
lier  way  thither.  It  was  held  that  she  was  uninsured  at  the 
time  of  the  loss,  as  the  effect  of  the  second  memorandum  wa^ 
to  terminate  the  risk  at  Antwerp  (J), 

(o)  Baines  t?.  Woodfall  (1859),  6  C.  B.  N.  S.  657;  28  L.  J.  O.  P.  388. 
(d)  Stone  V.  Marine  Ins.  C^.  Oeean,  litd.  of  Gothenburg  (1876).  1 
JBz.  D.  81. 
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CHAPTEli  III. 

01  THE  CONSTRUCTION  OF  SEA-l'OLlCItS. 

SECT. 

Evidence  of  Usage  of  Trade,  6:c  55 — 61 

Usage  must  be  notorious,   62 — 66- 

Explanation  of  Ambiguities  in  Contract   67 — 72 

Written  and  Printed  Clauses   73,  74 

Inexplicable  ^Ambiguities  ^   75 

The  55.  The  priuciples  which  govern  the  construction  of  sea-- 

J^JlSoddwtt  P<>licie8  do  not  vary  from  those  applicable  to  all  other 
appKcaUe     mercantile  initmments. 

to  sea- 

poHeiM.  "Prima  facie,''  said  Lord  Sumner,  delivering  the  judg- 

meiit  of  the  Privy  Council  in  a  recent  case  (a),  '  ail  the 
words  which  the  policy  contains  (except  parts  of  the  general 
form  inapplicable  to  the  particular  transaction)  are  words 
of  contract."  On  the  question,  however,  whether  printed 
clauses  in  a  marine  policy  which  relate  to  a  subject-matter 
not  covered  by  the  insimmce  ought  to  be  taken  into  con- 
sideration in  construing  the  contract,  there  was  a  difference 
of  opinion  in  a  later  case  in  the  House  of  Lords  (6) .  As 
we  have  already  seen  (e),  the  ordinary  English  marine  policy 
has  been  in  use  for  a  great  number  of  years,  and  was 
originally  framed  for  an  insurance  of  ship  and  cargo,  helong- 
ing  to  the  same  assured,  by  the  same  contract.  It  has,  how- 
ever, always  been  the  practice  to  adapt  it  to  the  insuranoet- 
of  any  subject-matter  which  it  is  desired  to  insure,  without 
striking  out  the  printed  clauses  which  refer  to  a  diiieremt 
subject-matter.  In  the  case  in  question  a  ^p  was  insured 
for  a  voyage  ending  at  her  "  final  port,"  the  words  "  upon  the 
goods  and  merchandises  until  the  same  be  there  discharged 

(a)  Yorkshire  Ins.  Co.  r.  Campbell,  [1917]  A.  C.  at  p.  224  (P.  C.;. 
(6)  Marten  r.  Vestey,  [1920J  A.  C.  307. 
(c)  Ante,  §  10. 
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and  safely  landed'"  being,  according  to  the  usual  practice.  Sect.  55. 
left  in  the  policy.  It  was  held  by  Lord  Haldane  and  Lord 
Atkinson  that  these  words  ought  not  to  be  disregarded,  and 
that  they  indicated  an  intention  to  make  the  voyage  insured 
terminate  with  the  discharge  of  the  cargo.  Lord  Dunedin, 
on  the  other  hand,  dissented  strongly  from  the  view  that  in 
construing  an  insurance  on  the  ship  a  printed  clause  which 
only  referred  to  the  duration  of  the  risk  on  goods  oughst 
to  bo  taken  into  consideration.  "  I  venture  to  say,"  his 
Lordship  observed,  "that  no  underwriter  who  has  under- 
taken a  risk  on  ship  alone  by  reason  of  a  voyage  policy  ever 
dreams  that  his  undertakhig  is  to  be  read  in  the  light  of 
what  the  printed  form  says  about  goods.  Aitesc  all,  the 
question  is  what  was  the  contract  made  by  the  parties,  and 
it  is  our  business  to  decide  that  and  not  to  form  rules  as  to 
how  comm^ial  men  ought  to  conduct  their  business.  And 
in  face  of  the  universal  practice  of  underwrites  to  use  the 
form  in  this  way,  it  is,  in  my  opiuion,  untrue  to  say  that  they 
have  ccxntracted  that  an  insurance  of  ship  alone  shall  be 
interpreted  in  the  light  of  printed  words  which  are  appro^ 
priate  only  when  the  insurance  is  not  effected  on  ship  alone 
but  on  goods"  {d). 

The  language  of  sea-policies  is  frequently  indeterminate, 
ambiguous,  or  technical.  When  this  is  so,  parol  evidence,  as 
in  the  case  of  other  contracts,  is  admissible  to  explain  it  (e). 

(d)  [1920]  A.  O.  at  p.  316.  C£.  per  Lord  Pensance  in  Dudgeon  v, 
Pembroke  (1877),  2  App.  Cas.  at  p.  298.  See  also  the  eases  on  the 
commencement  of  Hie  risk  on  a  ship  "at  and  from  "  the  tennhms  a  quo, 
P08t,  §§  475  et  seq.f  which  seem  to  have  been  determined  without  any 
reference  to  the  clause  by  whioh  the  risk  m  goods  b^ins  "  from  the 
loading  thereof ." 

(e)  Thus  where  the  description  of  the  voyage  insured  was  ambiguous, 
evidence  that  the  rate  of  premium  was  the  same,  whether  tho  wider  or 
narrower  meaning  was  given  to  the  words,  was  admitted  in  Preston  v. 
Greenwood  (1784),  4  Dougl.  28.  In  Oceanic  SS.  Co.  v.  Faber  (1907), 
13  Com.  Cas.  28,  Buckley,  L.  J.,  took  the  smallncss  of  the  premium  into 
consideration  in  determining  the  construction  of  the  Inchmaree  clause 
(see  §  861  a)  in  a  policy  on  port  risks.  In  Otago  Farmers'  Co-op.  Aas.  v. 
Thompson,  [1910]  2  K.  B.  145,  the  policy  contained  an  ambiguously 
worded  warranty;  and  Hamilton,  J.,  seems  to  have  donbted  the  adbaistl- 
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knguage  of  sea-polioies  is  also  fiaqa^tly  inoomplete  as 

an  expression  of  the  meaiiing  of  the  parties,  because  it  is 
employed,  and  is  understood  so  to  be,  with  reference  to  the 
usa^  of  trade  (J):  in  thi&  latter  class  of  cases  (and  they  are 
very  numerons)  the  meaning  of  the  ocmtract  embodied  in  a 
sea-policy  may,  nay  must,  be  explained  by  parol  evidence  of 
those  usages,  a  knowledge  of  which  in  such  cases  forms  the 
only  ayailaUe  key  to  the  real  intention  of  the  parties  {g). 

In  this  class  of  cases,  even  where  the  langua  ge  of  the  policy 
is  on  the  face  of  it  unambiguous,  yet,  as  without  reference  to 
the  usage,  the  mm.tenns  employed  would  not  be  a  complete 
exfifession  of  the  mmd  and  intuition  of  the  contracting 
parties,  evidence  of  usage,  if  not  repugnant  to  the  express 
terms  of  the  instrument,  is  always  admitted  to  show  what  the 
trae  natuie  of  the  ocmtfact,  aa.nmtually  understood  by  the 
p«tie8,  reaUy  WM. 

In  such  cases,  in  the  language  of  Lord  Mansfield,  '  the 
queafciiMi  is,  whether  the  usage  has  not  explained  the  gene- 
rality of  the  woids.  If  it  has,  every  man  who  contracts 
under  a  usage  does  it  as  if  the  pmnt  of  usage  were  inserted 
in  the  contract  in  terms"  (h). 

biKty  of  evidence  (given  without  objection)  that  the  rate  of  picniium 
usually  charged  for  such  an  insiurance  as,  according  to  the  contention  of 
the  assured,  was  effected  by  the  policy  was  much  higher  than  the  premium 
actually  charged. 

(/)  I.e.,  as  Judge  Duer  very  correctly  expresses  it,  "nol  of  trade  in 
the  largest  sense  of  the  word,  but  of  that  export  and  import  trade  ^ieh 
is  conducted  by  navigation."  1  Duer,  180. 
(ff)  Mason  «.  Bkmmy  (1780),  1  Manh,  226;  1 INA,  Stt. 
(ky  The  IMDowing  ia  Arnould'a  aoto  ob  tiiii  pMM^e  (see  2iid  ed.  of 
work,  p.  70):-^ »  is  t»  ilwto  wies  (▼«.,  wfcare  the  tarns  of  the 
policy  ate  easplojed  wHk  refemee  to  tibe  usages  of  trade,  and  inoom- 
plol0  at  ita  exftttuaa  ci  ilM  mcanlny  of  ilie  parties  without  such 
icictcnee)  that  we  must  apply  the  strong  expressions  of  Lord  Mansfield 
**  and  some  other  judges  as  to  the  force  of  usage  in  interpreting  policies. 
"Thus,  in  Preston  v.  Greenwood  (1784),  4  Dougl.  28,  Lord  Mansfield 
"says:  'Usage  is  always  considered  in  policies  of  insurance,  even  where 
"*the  words  are  plain';  and  BuUer,  J.,  in  Long  v.  Allen,  ibid.  276: 

*  In  policies  of  insurance  in  particular,  a  great  latitude  of  construction 
*as  to  usage  has  been  admitted';  and  again  (which  is  the  strongest 
expression  on  the  subject  to  be  found  in  the  books):  *  Usage  not  only 

*  explains  but  controls  the  policy/   Judge  Doer  considers  BnUer,  J., 


u 
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The  Marine  InAorance  Act,  1906,  expressly  recognizes  the  Sect-fiS, 
effect  of  usage  upon  the  ecmslmetion  of  the  contract.   By  ProviHionsei 

^  -  Marine 

sect.  8/  : —  insurance  Act 

asto  effect  <^ 

(1)  Where  any  right,  duty,  or  liahility  would  ariae 
under  a  contract  of  marine  insurance  by  implication  of 
law,  it  may  be  negatived  or  varied  by  express  agreement, 
or  by  usage,  if  the  usage  be  such  as  to  bind  both  parties 
to  the  contract, 

(2)  The  provisions  of  this  section  extend  to  any  right, 
duty,  or  liahility  declared  hy  this  Act  which  may  he 
lawfully  modified  by  agreement. 

56.  From  the  frequency,  probably,  of  such  cases  as  those 
lufit  referred  to  in  this  branch  of  the  law,  a  notion  appears  at  constructioa 

a  of  policies* 

one  time  to  have  prevailed  (favoured  unquestiimahly  hy 

certain  reported  expressions  of  the  earlier  judges)  that  sea- 
P<^cies  were  not  amenable  to  the  rules  of  construction 
generally  applicable  to  all  other  mercantile  contraets,  but 
were  to  be  interpreted  so  as  to  carry  out  the  assumed  intui- 
tions of  the  parties,  even  though  repugnant  to  the  terims  in 
which  th^  intentions  jMirported  to  be  expressed  on  the  face 
of  the  instrument  itself. 

«  strictly  accurate  in  the  use  of  the  whidi,  as  lie  truly  aliates, 

*<  do€8  not  necessarily  imply  to  e(mtradiii|||BI»  distinetioii  made  bgr  ^ 
"  *  learned  judge  between  ezpUuning  and  eoiiiroUiiig  really  does  exist. 
"  *  Where  the  wi«ds  to  be  interpreted  are  indeterminate  or  amb^ro^r 
*'  *  tiie  nsage  explains  tbem;  bnt  nben  tiiey  convey  a  deinite  meaning  tiiat 
"  *  ^  Conrl  mmld  be  boond  to  adopt,  or  their  constmetioa  has  been 
« <  Mtti«d  1^  l«r,  Ae  nsage  controls  them;  and  in  these  cases  it  does  set 
"  *  aside  what,  judging  only  from  the  terms  of  the  policy  or  the  rule  of 
"  *law,  was  the  plain  intention  of  the  parties;  but,  in  controlling,  the 
" '  usage  does  not  contradict  the  words,  it  merely  varies,  by  restraining 
«'or  enlarging,  their  application.'   Duer,  vol.  i.  pp.  245,  246." 

This  note  is  retained  by  the  present  editors  because  of  the  high  autho- 
rity from  which  it  emanates.  It  is,  however,  impossible  not  to  feel  the 
force  of  Phillips'  criticisms  (in  s.  133)  on  Duer's  explanation  of  the 
word  "  control."  If  the  word  moans  no  more  than  to  "  interpret,"  or 
"  explain,"  then  cle^irly  a  usage  which  "  controls  "  the  policy  does  not 
necessarily  contradict  it;  but  understanding  the  word  in  the  sense  in 
which  Judge  Duer  evidently  understood  it,  it  is  dificnlt  to  see  bow  a 
usage  which  "  varies,  by  restraining  or  eidarguig,"  the  i^IMtea  of 
words  does  not       Umto  oontradiet  ihm^  I 
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•Kt.se.       This  notion  is  now  discarded  as  erroneous  (i).  Parol 
XTnge^TOt  e¥ideii06,  whether  of  umge  or  othorwise,  can  in  no  case  be 
^^e^jwMB  jidmitted  to  oontrftdict  or  materiallj  wy  the  plain  and 
^P**^-         express  terms  of  a  sea-policy  (fc);  it  can  only  be  admitted 
either  to  explain  those  terms  where  technical  or  ambiguous, 
m  to  modify  and  add  to  them  where  they  are  pkinly 
employed  with  reference  to  some  usage  of  trade,  and  without 
such  reference  would,  accordingly,  be  incomplete  as  an 
expietnon  of  the  mind  a£  the  parties  contracting:  in  such 
oases  the  Courts  may  resort  to  mBy  mmm  ei  interpfeting  the 
policy  so  as  to  effectuate  the  real  intention  of  the  parties, 
Iwhich  may  be  supplied  either  by  the  rules  of  the  common 
law,  the  general  usages  of  trade,  or  the  particular  circum- 
stances of  the  case  (I) . 
Bale  as  laid       "  The  same  rule  of  construction,"  said  Lord  Ellenborough, 
tSKlHrn^lf  "  "^^^^  tLfp^  to  oOiOT  instruments  applies  equally  to  this, 
nBobertooi         that  it  is  to  be  construed  aooording  to  the  sense  and 

(i)  Weston  V.  Ernes  (1808),  1  Taunt.  115. 

(k)  The  ease,  however,  of  Universe  Ins.  Co.  of  Milan  v.  The  Merchants* 
Mar.  Ins.  Co.,  [1897]  1  Q.  B.  205;  2  Q.  B.  93,  is  difficult  to  reconcUe 
with  this  rule. 

(0  See  1  Emerigon,  c.  i.  s.  5,  p.  17;  and  c.  ii.  pp.  55,  56; 
the  judgment  of  Lord  Denman  in  Trueman  v.  Loder  (1640),  11  A.  ft 
K.  589;  and  that  of  Story,  J.,  in  The  Sckooner  Beeride,  2  Soma. 
567;  and  the  nmailDi  of  liMihew,  L.  J.,  m  ElUnger  v,  Mvinal  iMe 
Im  0».  «f  N«ir  Yoric  (1904),  10  0«.C^.  M,  SO;  8.C„  [1905]  1 
K.B.  81;  Me  alio  tiie  admirable  remariDi  of  Mr.  CSumoeUor  Knii 
(Cte.  Si.  p.  MO,  A.  (/));  and  oapedaUy  tiie  two  very  able  and 
fllaboffato  dyipten  of  J^Age  Jhter  (1  Doer,  158—311).  The  meaunir 
1st  Hm  inde  mnim^^^z  P^rol  evidence  is,  that  such  evidence  sliall  never 
be  received  to  show  the  intention  of  the  parties  to  have  been  directly 
opporiteto  that  which  their  language  expresses,  or  substantially  different 
from  any  meaning  which  the  words  they  have  used  upon  any  consttructiou 
will  admit  or  convey;  but  there  are  cases  in  which  the  languai^o  of  a 
policy,  in  entire  consistency  with  the  rules  of  law,  may  bo  interpreted 
in  different  senses,  or  with  a  modification  which,  though  not  express,  is 
implied:  in  such  cases  parol  evidence  may  be  admitted  to  determine  the 
construction  that,  following  the  intention,  ought  to  be  adopted.  The 
admission  of  such  evidence  varies  the  conslmetion  of  the  eontract,  bu^ 
dees JM>i  eontradiel  or  vary  the  agreenwit  eaafeodied  in  tiie  policy;  on 
the  contrary,  H  celaUifliies  iie  true  mma^.**  1  Doer,  176, 177. 

The  pMaeai  edOloia,  yiM^  retaining  this  note,  eoneetTe  that  (tiieir 
etiiieisnis  in  note  (A),  tupra,  apply  also,  to  eone  ezteal  ai  least,  here.  ' 
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meaning,  as  collected  in  the  first  place  from  the  terras  used  in  Sact.  56. 
it,  which  terms  are  to  be  understood  in  their  plain,  ordinary,  j 
aiid  popular  sense,  unkas  thej  Imve  generally,  in  respect  to 
the  subject-matter,  as  by  the  known  usage  of  trade  or  the 
like,  acquired  a  peculiar  sense,  distinct  from  the  popular 
sense  oi  the  same  werds,  or  unless  the  ccmtext  evidendy 
points  out  that  they  must  in  the  particular  instance,  and  in 
order  to  effectuate  the  immediat'O  intention  of  the  parties,  be 
understood  in  some  other  special  and  peculiar  sense  "  (m). 

"  A  contract  of  insuraim,'*  said  Erie,  O.  J.,  "is  a  com^» 
mercial  instrument,  and  is  to  be  construed,  like  all  others,  so 
as  to  give  effect  to  the  intention  of  the  parties,  and  thati 
intention  is  to  be  gatliered  from  the  words  of  the  instmiimit 
interpreted  by  the  surrounding  circumstances.  If  the  words 
are  clear,  the  proper  effect  is  to  be  given  to  them;  if  the 
words  are  capable  of  more  interpretations  than  one,  the  judge^ 
with  the  aid  of  the|  jury  and  of  ihe  surrounding  cireumstanoes, 
is  to  put  the  true  construction  upon  the  contract"  (n), 

57.  The  following  are  some  of  the  more  prominent  rules 
of  ccmstructioii  that  appear  to  have  been  acted  upon  by  our  ^ 
Courts  in  the  interpretation  of  sea-policies. 

I.  Every  usage  of  a  particular  branch  of  maritime  trade  I.  Every  well- 
which  is  60  well  settled,  or  so  generally  known,  that  all  persons  S^tn^fe^^  V 
engaged  in  that  trade  may  fairly  be  taken  as  contracting  with  J^JI^/^ 

reference  to  it,  is  considered  to  form  part  of  every  sea-policy,  policy, 
designed  to  protect  risks  in  such  trade,  unless  the  express 
terms  of  the  policy  decisively  repel  the  inference  (o).  Nor 

weed  anjy  evidence  bo  given  in  such  eases  that  the  usage  has 

Bobertsou  c.  Froncli  (1803),  4  East,  135.  These  Avords  wore  cited 
with  approval  by  Bowen,  L.  J.,  in  Hart  i\  Stiuidard  Mar.  Ins.  Co. 
(1889),  22  Q.  B.  D.  499,  and  by  Lord  Halsbury  in  Glynn  v.  Marget- 
son,  [1893]  A.  C.  at  p.  357. 

(n)  Cter  V.  Montefiore  (Ex.  Ch.  1«S4),  33  L.  J.  Q.  B.  at  p.  258. 

(a)  See,  wlieffe  in  fsaae  ol  »  fire  policy  on  a  ship,  an  alleged  u:jttgc» 
mm  not^^pmnttod  to  e^end  tiw  risks,  Beanon  :v,  OuBmeircial  Union 
Aflfl.  Go.  cms),  L.  I^.  8  C  P.  548;  1  A.  C.  m,  Ihnmaf^  in.tiiis  case 
was  mettAj  eoUatend  to,  and  noi  neoesaarily  ooniiected  wiHi,  tiie  ad- 
ventnre  ioflured. 
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WmL  sr.   been  oouttnnnicatod  to  iho  underwater;  for,  9B  Lord  Mans- 
field  says  "  every  ondenrritw  is  fvesiiinled  to  be  aoquaintod 

wdth  the  usage  of  the  particular  trade  he  insures;  and  if  ho 
does  not  know  it,  he  ought  to  inform  himself  (p)*  The 
deemriptioQ  ol  the  Toyage  in  the  pdicy,  he  eays,  in  another 
case,  "  is  an  express  reference  to  the  usual  manner  of  makingr 
it,  as  much  as  if  every  circumstance  were  mentioned  "  on  the 
laoe  of  the  instrument.  "  What  is  usually  done  by  such  a 
on  such  a  eargo,  in  eudi  a  voyage,  is  nndeistood  to  bii 
referred  to  in  every  policy,  and  to  make  a  part  of  it  as  much 
m  if  it  was  expressed  "(g). 

Bvidoiee  of  usage  in  these  and  the  like  eases  dbes  no<i 
vary  the  terms  of  the  policy;  but,  as  it  is  expressed  by  Lard 
Lyndhurst,  merely. introduces  matter  upon  which  the  policy 
is  silent "  (r). 

It  appears  that  an  estaWdied  usage,  whidi  is  not  expressly 

^^^r^tto  excluded  by  the  terms  of  the  witt^u  contract,  cannot  be 
exduded  by  parol  agreement  («);  a  fortiori  it  seems  ,to 
f  dUow  that  a  represratation  by  an  aasured  of  an  intenticm  to 
vary  from  a  usage,  whether  such  representation  amount  to 
an  agreement  or  not,  cannot  be  binding  on  the  undenivTiter 
if  not  made  part  of  the  written  ocmtract  (f). 

58.  The  following  cases  illustrate  the  applioatiMi  of  these 
principles: — It  having  been  the  universal  custom  for  many 
jmm  in  the  China  trade,  for  aUL  European  ships,  while  at 


Ghina  trade. 


(p)  Lord  Mansfield  in  NoUe  v.  Kennoway  (1780),  2  Docigl.  .513; 
and  Xoid  EUeBborongli  in  D»  Oosta  v.  Edmnndi  (1815),  4  Ounp.  14Sw 

Mm.  S41. 

(r)  nudrait  «.  Boyvl  Eanh.  Am,  Co.  (1832),  2  Cr.  k  Jer.  249. 

(«)  See  Fawkee  v.  Lamb  (1862),  31  L.  J.  Q.  B.  98.  Arnould  (2nd  ed. 
577),  Phaiips  (vol.  i.  «.  594),  Paraona  (vol.  i.  p.  432),  and  Duer 
(fill.  ii.  p.  608)  state  the  contfiary,  but  as  Madachlan  observes,  without 
tmy  judicial  authority  in  support  of  thcdr  view.  See  Madachlan's 
remarks  in  the  6th  ed.  of  this  work,  pp.  541,  542.  In  Burgos  t>.  Wick- 
ham  (1863),  33  L.  J.  Q.  B.  at  p.  23,  Oockburn,  C.  J.,  did  indeed  express 
an  opinion  to  the  contrary,  but  Blackburn,  J.,  at  p.  28,  strongly 
affirmed  the  view  in  our  text. 

(0  Sec  I^Klue  V.  Ward  (1888),  20  Q.  B.  D.  475. 
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Canton,  to  store  all  their  rigging  and  furniture  in  storehouses,  Sect.  Si. 
built  for  that  purpose  on  sand  banks  in  the  Oanton  river, 
called  bankisauk,  it  -wem  held  that  every  underwriter  insuring 
a  risk  in  the  Canton  trade  must  bo  considered  to  have  done 
so  with  reference  to  this  usage;  that  the  storing  of  the 
rising  in  the  banksaul  must  be  deemed  to  have  been  quite 
as  much  part  of  the  risk  insured  as  though  it  had  been  ex- 
pressed so  to  be  in  the  policy;  and  that  the  underwriter  was, 
tlieref<»8,  as  mudi  hakAe  for  a  loss  by  fire  happening  to  the 
rigging  so  stored  as  for  any  edmilar  loss  occurring  in  any 
other  part  of  the  adventure  (m)  . 

It  was  formerly  the  uniform  and  well-known  practice  of  East  India 
the  East  India  Gompany  to  veserte  in  their  charter-parties 
the  liberty  of  employing  the  vessel  in  what  is  called  the 
country  trade,  that  is,  on  intermediate  voyages  from  one  port 
to  another  in  India.  All  parties  engaged  in  this  trade  were 
taken  to  be  fully  cognizant  of  this  usage ;  accordingly,  under 
policies  on  ships  employed  by  the  company,  though  nothing 
was  said  of  an  intermediate  voyage  in  the  policy,  yet,  because 
the  voyage  insured  Was  known  by  the  underwriter  to  be  an 
East  India  voyage,  the  Courts  held  that  he  must  be  presumed 
to  have  contracted  with  referejice  to  all  the  known  usages  of 
the  East  India  trade;  and  therefore  that  the  constrocticm  of 
the  policy  should  be  the  san^  as  if  liberty  bad  been  expressly 
reserved,  on  the  face  of  it,  to  make  such  intermediate 
voyage  {x). 

In  the  NewtEoundland  and  Labrador  trades,  where  the  main  Newfound- 
object  of  the  voyage  is  to  take  fish,  it  wias  a  well-known  and  t»^- 

general  usage  that  the  cargoes  insured  on  such  voyages,  being 
chiefly  salt  and  pnovisions,  were  taken  out  as  they  were 
wanted,  and  not  landed,  like  other  cargoes,  on  arrival;  under 

an  insurance,  therefore,  on  such  a  fishing  voyage,  on    goods  " 

(«)  Pelly  V.  Royal  Exch.  Ass.  Oo.  (1757),  1  Burr.  341;  Brough  r. 
Whitmore  (1791),  4  T.  R.  206.  So  also  in  Dennis  i\  Homo  Ins.  Co. 
(1905),  136  Fed.  R.  481,  the  defendants  were  held  to  be  liablo  for  the 
loss  of  a  ship's  launch  while  being  used  between  the  ship  and  the  shore. 

(x)  Salvador  v.  Hopkins  (1765),  3  Biirr.  1707;  Gregory  v.  Christio 
(1784),  3  Dougl.  419;  Farquharaon  v.  Hunter  (1786),  1  Park,  106. 
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in  the  usual  form,  "  until  diacharged  and  safely  landed,"  it 
mm  hM  that  the  onderwdter,  who  mast  be  taken  to  have 
iiisiired  with  fiill  cognisanoe  of  this  usage,  oodld  not  exraipt 
himself  from  liability  for  a  loss  upon  the  goods  because  such 
loss  had  not  taken  plaoe  nntil  long  after  the  time  when,  but 
fnr  SQoh  eustom  of  the  tsade,  his  liability  under  the  mm 
terms  of  the  policy  would  have  been  at  an  end  (y). 

It  was  also  a  well -understood  and  familiar  usage  of  the 
MewfrnukUMid  trade  that  the  ships  ei^aged  in  it,  after  their 
axTi?al  at  NewfooncBand,  were  ei^er  mgaged  for  some  time 
in  fishing  (called  banking*),  or  made  intermediate  voyages 
firaia  one  American  port  to  another  before  beginning  to  load 
a  cargo  on  the  komMod  Toyage.  It  wMs  mled,  both  bj 
Lord  Eldon  and  Lord  EOenborough,  that  anderwritefs  who 
had  insured  homew^ard  risks  on  ships  engaged  in  this  trade, 
indsr  polieies  "  at  and  from  NeWfoundLand^y"  were  bound  to 
kiK^  ^is  usage;  and!  wm  not  entitled  to  cont^d  that  mA 
intermediate  voyages  vitiated  the  policy,  so  as  to  discharge 
them  from  a  Ices  hi^ppening  upon  the  final  voyage  home  (z) . 

"  AeeoidiBg  to  tihe  general  in^port  of  the  words  '  at  and 
6om,'  "  says  Lord  Ellenborongh,  in  one  of  these  oases,  ihe 
policy  would  attach  on  the  ship's  first  mooring  in  a  harbour 
on  tiie  ooast,  bat  it  doubtless  may  be  explained  differently  by 
usage,  and,  as  between  tibeee  parties,  the  poliey  must  be 
taken  to  be  the  same  as  if  it  had  been  expressed  to  attach  on 
the  expiration  of  the  banking  or  intermediate  voyage  " 
^Hiis  osrtaiiily  seeBw  an  instaooe  of  usage  being  permitted  to 
eontnd  the  general  iaiport  of  a  eiaosBi  in  tile  poliey  as  fixed  . 
by  legal  construction  (6). 

(y)  Noble  v.  Kennoway  (1780),  2  Dougl.  510.  The  voyage  in  thia 
case  was  to  the  oo€ist  of  Labrador,  but  evidence  was  admitted  to  show 
the  usage  in  such  caale  to  be  the  Bame  as  on  fishing  voyages  to  tiba 
coast  of  Newfoundland. 

(s)  YaUanoe  v.  Dewar  (1SS8),  1  CSuap.  501;  Ongier  v.  tenlngt, 
<M.  iMfM,  per  Lotd  EUbn  in  ISM,  whm  Chki  Jml&»  «f  tibs 
CoflBMallsM. 

(^)  So  Anoold,  2iid  ed.  p.  74.   Bnt  i§  it  anii  in  xetJiij  limply  a 
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59.  The  risk  on  ship  and  goods,  generally  speaking,  only  mttiLm. 
eommences  at  the  very  port  or  place  named  in  the  policy  as  Usage  ^ 
tbat  whence  the  ship  is  ta  eail,  or  wbero  the  goods  are  to  be 

commence- 

loaded;  but  if  a  general  and  iwBll-kniwm  osage  of  the  parti-  ^^^^^f 
oular  trade  can  be  shown,  that  the  ship  under  certain  circum-  tiieiiA. 
fttn^ftflft  is  to  sail  &oni,  or  the  goods  are  to  be  loaded'  at,  not 
that  Tery  port  or  place,  but  aolme  pmst  near  it,  the  underwater 
will  be  bound  by  such  usage. 

Thus,  where  it  was  shown  to  be  a  well-known  usage  in  the  Oporto 
43porto  trade  for  ships  to  coo^ete  their  loading  for  the 
hmneward  voyage  outside  the  bar,  wh^i^fser  from  the  low 
state  of  water  in  the  River  Douro  they  could  not  conveni«n1iy 
do  80  withinside  the  bar,  Lord  Ellenborough  ruled,  that  an 
undem^ter  who  had  insured  a  (^p  Vat  and  from  Oporto  to 
London  "  could  not  object  that  he  was  discharged  firom  his 
liability  because  the  ship,  without  his  knowledge,  had  finished 
|iw  loading  outside  the  bar  (c).  So,  where  it  was  proved  to 
be  customary  in  tiie  FlcadLda  trade  for  ships  to  take  in  time 
homeward  cargoes  at  Tigre  Island  in  St.  Mary's  River,  and 
then  drop  down  to  Amelia  Island,  a  little  lower  down  the 
river,  few  the  purpose  of  paying  dues  and  clearing;  it  was 
held  that  an  underwriter  who  had  insured  goods  "  at  and 
from  the  ship's  loading  port  or  ports  in  Amelia  Island  to 
Ixmdon''  was  not  entitled  to  object  that  the  policy  never 
attached  because  the  goods  had  been  loaded,  not  at  Amelia 
Island,  but  at  Tigre  Island  (d). 

It  was  fiMmerly  the  well-known  custom  at  Archangel,  Archangel. 

the  voyage  which  it  was  intended  to  cover  should  commence,  evidence 
-waa  admitted  to  remove  mich  ambiguity,  by  showing  that  it  was  a 
voyage  home  after  the  intermediate  fishing  voyage,  and  no  other,  wMoh 
the  parties  had  in  thedr  minds?    See  Duer,  vol.  i.  p.  20». 

(o)  Kingston  v.  Knibba  (1808),  1  OMnp.  607,  m  not%9,  a  very  strong 
case,  aa  it  appeared  thab  in  raflh  pdioies  liberty  wm  «Kpmly 
given  to  loud  on  eUii«r  ride  tiie  bar;  ao  that  ibe  midHrwiiter  mi^  noi 
mdteirly  hare  odnfeendfld  tbai  bo  vw  ouded  by  tibe  omiaibn  off  tUi 


Hozoa  «.  Aftos  (laU),  S  Ounp.  200.    In  this  case  it  should 
^  ifinrfrnd  timi,  m  ^bere  were  no  ports  at  all  in  Amelia  IsUnd,  the 
aoKfT  eonld  aoi  be  oenplnMd  literally. 
^  6(2) 
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»•   on  a  ship's  arrifal,  to  carry  the  goods  to  the  government 
warehousee,  where  they  remamed  till  the  duty  was  paid;  a 

merchant  who  had  insured  his  ^oods  from  London  to  Arch- 
angel "until  they  diould  be  there  discharged  and  safely 
landed  "  was  li^d  to  have  no  right  of  action  agunst  the 
underwriter,  for  any  loss  that  had  occurred  on  the  goodr 
after  they  had  been  landed  a  nd  lodged  in  a  government  ware- 
honse  in  aooovdaiioe  with  the  custom;  fear,  as  Lord  £llen- 
Wough  said,  the  goods  were  then  landed,  according  to  the 
nsual  course  of  trade,  at  the  port  of  Archangel,  which  wa«. 
Leghorn.  afl  the  underwriter  undertook  for  (e) .  So,  on  proof  of  a  well- 
known  custom  at  the  p^  ol  Leghorn,  that  certain  goodb  for 
that  port  should  be  landed  at  the  Lazaretto,  it  was  held,  in 
the  United  States,  that  goods  of  this  description  insured" 
•*  tiM  they  weie  safely  landed  at  Leghorn  "  were  no^;  pro- 
tected after  they  w^  once  landed  at  the  Lazaretto,  such 
being  by  the  custom  of  the  trade  equivalent  to  a  landing  at 
Leghorn  (/). 

Under  a  policy  on  a  ship  at  Mauritius,  and  for  thirty  days 
after  arrival,  evidence  was  admitted  of  a  usage  to  anchor- 
at  the  BdUL  Buoy,  outside  the  harbour  of  Port  Louis,  where 
Tcssels  calling  for  orders,  seeking  freight,  oi  receiving  or  di»- 
charging  part — not  the  whole — of  their  cargo,  waited,  and" 
that  they  were  then  considered  to  be  at  Mauritius,  and  a, 
lotsl  loss  at  this  place  within  the  thirty  days  wto  held  toihe^ 
covered  by  the  policy  (^r)  . 

FarticiibT         gQ.  Such  are  some  of  the  applications  that  have  occurred  in 
over  genml   practice  of  the  principle  now  under  consideration;  thoee  that 
immediately  follow  illustrate  the  position,  that,  where  the- 

usage  of  the  particular  trade  with  reference  to  which  the 


(•)  Bimm  V.  Carstaira  (1811),  3  Camp.  161. 

(/)  Gracio  v.  Maryland  Ins.  Co.  (1814),  8  Cranch's  Sup.  Ot.  R«p.  75. 

(i)  Lindsay  v.  Janson  (1859),  28  L.  J.  Ex;.  315;  4  H.  &  N.  699. 
As  to  determination  of  risk  "  to  Jamaica,"  a^3e  Camden  v.  Cowley 
(1762),  1  W.  Bl.  417.  Soo  tlic  offect  of  usage  at  the  Port  of  Liverpool 
on  the  law  of  demurrage,  Norden  SS.  Oo.  v.  Dempsey  (1876),  1 
O.  P.  D.  654. 
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underwriter  insiues  is  opfK>sed  to  any  of  those  gwieral  usages  B^^t,  60. 
of  maritime  trade  with  referraoe  to  which  all  policies  mee 

prmd  facie  supposed  to  be  made,  the  former  is  to  be  taken  as 
the  true  key  to  the  construction  of  the  policy  in  preference  to 
1^  latter. 

On  an  insurance  on  goods,  the  underwriter  is  in  general  GoodscajtMi 

■   1  •      1     1    1 J       ;i       deck  oy 

entitled  to  expect  that  they  will  be  carried  m  the  hold,  and  usage, 
not  on  deck,  which  is  regarded  as  an  unusual  and  dangerous 
place  for  that  purpose.  Every  policy,  then,  in  the  absenoe 
of  any  express  stipulation  to  the  contrary,  is  generally  read 
as  though  it  contained  on  the  face  of  it  an  exemption  in 
terms  against  all  liability  on  goods  so  carried  (fe).  Bat 
whenever  it  can  be  shown  that,  by  a  weU-stfMBteige  of  the 
particular  trade,  goods  of  the  specific  description  of  those 
insored  are  customarily  carried  on  deck,  the  more  general 
usage  gives  way  to  the  mors  particular  <Hie,  and  the  under- 
writer is  liable  for  any  loss  upon  thcigoods  so  cwrried,  williout 
any  necessity  of  proving  notice  (^) . 

In  the  same  way  it  is  a  genwal  usage  of  maritimie  trjade,  stopping  at 
incorporated  as  we  have  seen  into  all  poKcies,  that  the  ship,  ^7**^* 
in  the  absence  of  any  express  permission  on  the  face  of  the 
policy  to  do  otherwise,  shall  pursue  a  direct  course  between 
the  two  termini  of  the  voyage,  without  stopping  at  any 
intermediate  places;  if,  however,  it  be  the  notorious  and 
well-settled  usage  of  any  given  trade  to  stop  at  certain  inter- 
jacent porta,  this  usage  of  the  particular  stiade  *wouki  doubtless 
countervail  the  general  maritime  usage,  and  the  stopping  at 
such  ports,  although  not  authorized  by  any  express  clause  in 
the  policy,  be  deemed  no  deviation  (k) . 

<A)  See  the  judgment  of  Lord  Lyndhurst  in  Blackett  v.  Royal  Exch. 
Ass.  Co.  (1832),  2  Cr.  &  J.  249,  250.  In  Apollinaris  Co.  v.  Nord 
Deutsche  Ins.  Co.,  [1904]  1  K.  B.  252,  Walton,  J.,  doubted  whether 
this  rule  has  any  application  to  a  river  voyage. 

(0  Da  Costa  v.  Edmunds  (1814),  4  Camp.  142;  Gould  v.  OUver 
(1837),  4  Bing.N.C.  134;  MUward  v.  Hibbert  (1842),  3  Q.  B.  120; 
Miller  v.  Titherington  (1862),  6  H.  &  N.  278;  7  H.  &  N.  954;  Johnsoa 
V.  Chapman  (1865),  35  L.  J.  C.  P.  23;  Apollinaris  Co.  v.  Nord  DeutieliA 
Ins.  Co.,  supra. 

(A?)  1  MarshaU,  186;  1  PhiUips,  Im.  a.  IS*. 
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SMt.  60.  Again,  it  is  a  settled  rule,  tJiat  where  the  risk  and  premium 
Betnrnof  m  both  4111110)  if  the  policy  have  once  attached,  the  whola 
ftt^Midttmistoboieteaned.  Yet  Loid  ManwfioM,  in  m  oetion 
for  return  of  premium,  allowed  evidenoe  of  a  omistaiit  aad 
invariable  usage  in  the  trade  between  London  and  Jamaica; 
^^fritiging  Ami        an  pariiflnlag  oaaea  (1), 

I'ibAi^        '  il.  WImco  the  legal  ooostruotion  of  a  clause  is  not  thue 
elearljae^ed  and  fixed,  but  eomparala  vely  doabtfol,  evidenoe 

of  usage  is  d  fortiori  admitted  to  explain  the  eenee  in  which 
it  is  used  ia  the  particular  policy.  Thus,  where  a  clause  in 
a  pdioy  gave  a  liberty  to  toooh  "  at  oertain  ialaads,  and  tho 
ship  not  only  touched  but  took  in  salt  there,  the  Court  olf 
Common  Pleas,  after  adverting  to  the  doubtful  meaning  of 
a  Mberty  to  touch,  as  oontradistinguifihed  from  a  liberty  to 
oh  and  stay/'  •Anitfaxi  evidenoe  of  a  usage  of  trade  for 
ships  on  the  voyage  insured  to  call  at  the  islaiidfl  in  questioni 
to  take  in  salt  (m). 

n.  The  nnge  62.  II.  The  usage,  in  order  to  be  binding,  must  be  either 
"""^^^  g«necal  imd  notcttioas  tidle  uaag^  of  the  wh(^  mero^ 


iSf^ciL  ^^""^  ^  ^^^^^  ^        judicial  notice),  w  a 

bnmch  of  particular  proved  usage  of  universal  prevalence  and  notoriety 
in  the  trade  upon  which,  and  of  the  place  in  respect  of 
ivhich,  the  insanmee  is  effeetod:  the  usage  of  a  partioukr 
place,  or  of  a  particular  class  of  persons,  cannot  be  binding 
on  non-residents,  or  on  other  persons,  unless  they  arp  shown 
to  have  been  eogniiit  of  it  (n). 

(0  Long  V.  AUen  (1785),  4  Dougl.  276  ;  2  Park,  797;  2  Kanh. 
660.  Judge  Diier  is  of  opinion  that  where,  lA  tlMfle  oases,  evidenfto  «f 
usage  is  adduced  to  vary  the  settled  eonsinietioa  of  tiie  poHcy  or  mipsr- 
sede  a  nde  of  aarilbM  knr,  it  unit,  in  ovder  to  bo  bindiag,  bo  Aowm 
toboiAwiaUo.  1  Boer,  966. 

(w)  Uiqdbart  Bnaid  (ISeS),  1  Ttaimi.  450.  Judge  Doer  dieo 
liiiseaao  aa  an  imtaiiin  nf  irrfUrr-^  of  vMfge  being  odmiMed  io  oontcol 
Hm  iotiled  legal  uoiMfaiMtiMi  of  n  eianao  in  the  polioj.  On  examina- 
tion of  the  caao,  however,  it  apparently  amounts  to  no  more  than  an 
authoriiy  for  permitting  evidenoe  of  usage  to  settle  the  eomeitraclioii 
in  the  particular  policy  of  a  clause  in  itself  ambiguous. 

(f»)  Per  Lord  Qtontecden  in  Bartlett  v,  Pentland  (1630)  10  B.  &l  Or. 

m 
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"  To  make  aa  liaage  obi^satory  on  the  parties,"  says  8^ 


Story,  J.,  "it  should  be  so  weU  settled  that  aU  personp  JJ^^^^ 

engaged  in  the  trade  must  be  considered  as  contracting  with 
r^erenoe  to  it "  (o).  Hence,  where,  in  case  of  an  insurance 
^eGted  is&m  hbmtpwA  to  Jamaica,  the  ship  put  into  the 
Isle  of  Man;  and  it  appeared  that  ships  bound  on 
voyage  sometimes  put  in  there,  but  not  usually;  it  was  held, 
that  this  proof  did  not  amount  to  such  a  well-known  and 
settled  usage  of  the  trade  as  to  prevent  this  from  being  a 
deviation  {p). 

The  usage  need  not,  in  the  strict  sense  of  the  w<Md,.be 
uniform,  that  is,  followed  invariably  and  witliout  exception 
at  all  timea  and  by  all  persons  in  the  trade  to  which  it 
relates:  it  iirenough  that  it  should  be  gmeral.  Thus,  in  the 
case  of  intermediate  voyages  in  the  Newlonndiand  fishery 
trade,  to  which  reference  has  already  been  made,  the  objec- 
tion was  taken  before  Lord  Ellenborough  that  the  suggested 
usage  was  not  uniform,  for  whoever  a  ship  mgaged  in  the 
trade  could  procure  a  cargo  on  her  arrival  at  Newfoundland!, 
she  would  prefer  returning  direct  to  Europe  to  taking  an 
intermediate  voyage  in  America.  As  to  this  objection,  his 
Lordship  said,  "all^ough  tbiere  should  be  exceptions  to  tiie 
usage,  that  would  be  immaterial.  Things  are  presumed  to 
go  on  in  their  ordinary  course,  and  if  an  usage  be  general, 
though  not  uniform,  the  underwriters  are  bound  to  take 
notice  of  it"  (g). 

"  The  usage  must  be  notorious;  i.e.,  it  must  have  existed  it  mugt  be 
under  such  oircumstanees,  or  for  such  a  length  of  time,  as  to  «»o*onoiiB. 
have  become  generally  well  known  to  all  persons  concerned 

(o)  In  Trotfc  v.  Wood  (1«13),  1  Gnlliaon'a  B«ep.  443^  cited  I  PhUUpa, 
s.  138. 

(^?)  1  Marshall,  Ins.  186;  Salisbury  v.  Townson,  Millar's  Ins.  418; 
Martin  v.  Delaware  Ins.  Ck).  (1S08),  2  Waoh.  O.C.  2d4;  Condy'a  Mar- 
shall,  186,  n. 

(q)  Vallancc  v.  Dewar  (1808),  1  Oamp.  608;  see  ako  1  Duer,  264, 
265.  Judge  Duer  iis  of  opinion  (p.  265)  that  whM.  ''tiio  usage  settifli 
the  constmotion  of  the  pcdiogr,  or  saperaedos  a  role  of  law,  its  oonstanoj 
of  oboerranoe,  to  mdor  it  binding,  most  be  inmiahk     hut  qtmr^. 


* 
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 iii  or  about  the  branch  of  trade  to  which  it  rdates,  and  so 

as  to  warrant  a  presumption  that  contracts  are  made  with 

reference  to  it"  (r). 

UMige  maylie    63.  If  the  osage  picked  can  be  shown  to  have  be^  general 
^^^h       &nd  notorious,  as  long  as  the  coarse  of  trade  in  which  it 
prevails  has  lasted,  it  makes  no  difference  that  such  trade  is 
itaelf  of  n»«t  ongiB. 

I%a8,  when  the  trade  to  Labrador,  which  was  first  opened 
to  English  shipping  after  the  Peace  of  Paris  in  1763,  had 
been  carried  on  only  thiee  jears,  Lord  Manafield  hdd,  that  a 
cttitom  which  had  been  invariably  observed  ever  sinoe  ito 
opening  was  binding  on  those  who  insured  on  Labrador 
riaks.  In  this  case,  Lord  Mansheld  considered  that  evidence 
of  a  oaage  iduch  had  prevailed  in  one-  trade  was  rightly 
admitted  to  prove  that  the  same  usage  was  binding  on  those 
engaged  in  another  tradie  of  the  same  kind,  carried  on  in  the 
•wn©way(«). 

04.  It  need  hardly  be  said  that  such  usage  must  be  reason- 
able. When  the  case  of  intermediate  voyages  in  the  New- 
foundland fishing  trade  came  bc^ie  Lord  £idon,  he  ia 
reported  to  have  said  to  the  jury  as  to  this  point,    li  the 

evidence  leads  to  this,  that  the  ship  may  make  an  inter- 
mediate voyage  of  several  years,  it  is  too  dan^rous  for  you 
to  give  it  effect."  "  If  you  think  this  usa^^  does  ezipit,  if 
you  think  it  reasonable,  and  if  you  think  this  ship  acted 
bond  fide  in  taking  the  intermediate  voya^,  you  wiU  find 


iBst  be 


(r)  flii»  tert,  with  a  ili|^t  diieBeM  in  ^  jfhxtmokigy,  is  adopted 
Inwi  ibe  fwdgmmd  of  tlie  Saprene  OomH  of  Hew  Yofk  in  Bmiik  p. 
Wfight  (IM),  1  OuM,  43^  cited  1  Doer,  Ml,  n.  (a), 

(•)  Noble  V,  Keonoway  (1780),  2  Dongl.  510.  Judge  Doer  remarloi, 

wmd  very  properly,  on  this  omb,  tluit  M  the  observanoe  of  such  a  usage 
seems  to  have  been  almost  a  necessary  result  from  the  nature  of  the  trade, 
the  Court  were  probably  satisfied  with  slighter  proof  of  its  existence  than 
they  would  otherwise  have  required.  1  Duer,  255.  Ab  to  when  a  us.age 
of  recent  origin  becomes  binding  in  law,  see  the  judgment,  per  Cock- 
burn,  C.  J.,  in  CJoodwin  v.  Robarts  (1875),  L.  R.  10  Ex.  337,  346;  1 
App.  Cas.  476;  Rumball  v.  Metropolitan  Bank  (l&n),  2  Q.  B.  D.  194. 


€HAP.  III.]     CONSTRUCTION  OF  SEA-POLICIES.  ^ 

lor  the  plaintiff  "  ^ord  Eldon  could  hardly  have  meant  ••c^g^- 
hy  this  to  leave  the  qaeBtion  of  reasonableiieee  to  the  jury 
(a  question  which  must  always,  it  should  seem,  he  for  the 
Court):  what  he  intended  must  have  been  to  ask  them 
whether  they  thoii^ht  the  evidence  established  the  existence 
of  such  a  usage  as  he  had  already  pointed  out  as  reasonable, 
or  of  one  which,  as  he  had  already  told  them,  was  too 
dangerous  to  give  effect  to. 

'  Although  with  regaild  to  usages  which  are  either  eommon  And  not 

-  ,  J  J   •  merely  local 

to  all  trades,  or  perfectly  well  known  and  settled  uk  me  particular, 
particular  course  of  trade  to  which  the  insurance  relates,  it 
is  obviously  a  fair  preeuinpticMi  that  the  parties  to  the  policy, 
as  mercantile  men,  ane  conversant  with  such  usages,  uad  have 
contracted  with  reference  to  them,  with  regard  to  usages 
which  only  prevail  in  a  given  place,  or  amongst  a  particular 
description  of  persons,  the  pxesiunption  is  the  othw  way;  and 
in  such  cases,  acxjordingly,  it  must  be  shown  that  the  party 
sought  to  be  affected  by  the  usage  had  knowledge  of  it  at  the 
time  of  coiiti«Gling.  In  the  language  oi  Lord  Tenterden: 
"the  usage  of  a  particular  place  or  a  particolfiuf  okss  of 
persons  cannot  be  binding  on  non-residents  or  on  other 
persons,  unless  they  are  shown  to  have  been  cognizant  of 

it"W. 

65.  Thus,  even  though  clear  proof  may  be  given  of  a  Ung«a* 
particular  usage  being  established  at  Lloyd's,  and  even 
though  the  fact  may  be  that  the  policy  was  effected  by  a 
broker  at  Lloyd's,  in  the  common  course  of  business,  for 
a  party  resident  in  this  country;  yet,  such  party  cannot 
be  affected  by  the  usage,  unless  it  can  be  further  shown, 
either  that  he  was/actually  cognizant  of  it,  or  from  his  genmd 
modes  of  dealing,  habits  of  life,  or  place  of  business,  cannot 
be  supposed  to  have  been  ignorant  of  it  (x). 

(0  Oiigier  V.  Jennings  (1^),  1  Oamp.  506,  in  notis;  see  1  Duer, 
269.  • 

(/O  Per  Lord  Tenterden  in  Bartlett  v.  Pentland  (1830),  10  B.  & 
Cr.  760. 

(«)  Gabay  v.  lioyd  (1825),  3  B.  &  Or.  793;  Bartlett  t?.  Penthuid 
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■•ot.  65.  A  Liverpool  house,  through  the  agency  of  a  London  broker, 
of  iffeotod  a  polky,  at  Lloyd's^  on  botaes  "  wananted  frae  ol 
jaltiaoo  and  mortality/'  from  Livwpool  to  Jamaioa.  During 
a  storm  in  the  course  of  the  voyage,  three  of  the  horses  were 
idcked  to  death  by  the  otbers — a  loss  which  the  Court  held 
to  be  mnmg  to  perik  of  the  aea,  and  not  to  mortality/VoK' 
death  from  natural  causes,  so  that  the  warranty  did  not 
apply.  The  underwriters  nevertheless  refused  to  make  good 
tkis  IcMB,  on  the  gramid  that,  en  potieiee  nimfa^iiffltfiy  this 
vanan^,  it  was  ocmtrary  to  the  usage  <d  lAoyd's  to  pay;  in 
respect  of  any  loss  of  live  stock  occurring  in  the  course  of  the 
voyage,  except  where  the  ship  was  lost  before  arrival.  The 
laots  of  the  ease  weee  stated  hi  ^  fona  «f  a  qpeoial  r&cdkHli, 
whieh  set  oat  the  custom  at  Uoyd's,  as  proved  at  the  trial, 
but  did  not  contain  any  finding  that  the  plaintiff  was  cog- 
niasntoifsiioh  usage.  The  Ckwrt,  imder  these  dreamstsaees^ 
held  ^at  the  plaintiff  not  hound  by  the  usage:  '^it  wis 
not  found  to  be  a  general  usage  of  the  whole  trade  in  thb 
cit^  of  London ;  and  therefore,  in  order  to  render  it  binding 
on  ^  j^Mii^,  it  ought  to  have  been  distinctly  found  thaf 
he  was  oognizant  of  it  (y)  . 

Settlement  66.  By  the  general  usage  of  the  law  mercantile,  to  which 
^'^^'^  effect  is  gmn  in  sect.  53  (1)  of  the  Marine  Insaranoe  Ael^ 
1906,  tihe  insniaaee  broker  is  considered  as  debtor  to  the 
underwriter  for  the  premiums,  while  the  underwriter  is  debtor 
to  the  assured  for  the  loss  (^z) :  a  custom,  however,  has  long 
provailed  at  Llojd's,  and  is  well  knoim  to  all  who  tnuMnot 
business  there,  that  the  brokers  settle  with  the  underwriters 
according  to  the  state  of  their  accounts  with  them,  in  which 
aeooonts  the  broker  is  made  the  debtor  to  the  underwriter  lor 

(IStO),  10  B.  ac  C^.  7SS;  Seott  v,  Ining  (1830),  I  B,  k  M.  SOS; 
StoiraH  9,  AtadMA  (ISSS),  4  M.  a  W.  211 ;  SwMftiiig  v.  Bhuw  (18S1), 
S  aB.H.S.  SSi;  SO  I^J.aP.  ISO;  MaMff  v.  CwiiSnIrl  (ISOS), 
SChn.  Om.  120.  • 

(y)  Gabi^  v,  lioyd  (1826),  3  B.  &  Or.  793. 

(s)  P€r  Lmd  TMsfden  ia  B«*Mt  v.  FmfHuyi  (1880),  10  B.  it 
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all  premiiuns  on  any  policies  ejected  by  him  with  such  BMt.  ac 
underwriter,  no  matter  on  whose  aocount;  and  the  nnd^- 
writer,  in  the  same  way,  is  made  debtor  to  the  broker  for  all 
losses,  as  between  the  underwriter  and  the  broker.  Such 
setU^nent  on  aocoont  is  eoimdmd  as  payment  aeeocdhig  to 
the  custom  of  Lloyd's;  but  whether  the  assured  is  bound  by 
such  a  settlement,  so  as  to  oblige  him  to  look  to  the  broker 
only  for  what  beflore  the  settimnent  was  a  debt  due  from  the 
underwriter,  dep^ds  upon  liis  oognizanoe  of  the  usage,  as  we 
shall  see  elsewhere  (a) . 

So  strong,  however,  has  the  binding  force  of  a  usage  at  Groaa  fraight. 
Lloyd's  been  oonndmd,  with  regard  to  aU  those  in  the  habit 
of  transacting  business  there,  that  in  one  case  it  was  mm 
admitted  to  prove  a  mode  of  adjustment  inconsistent  with 
the  true  iHnnoi{des  of  Marine  Insaranoe  as  a  ocmtract  of 
indemnity.  Thus,  where  in  an  open  policy  on  fimght  the 
assured  contended  that  he  was  entitled,  in  case  of  a  total  loss, 
to  recover  the  amount  of  the  gross  freight  without  any  reduc- 
tion;  and  to  establish  this  right  called  witnesses  of  thirty  or 
forty  years'  experience  at  Lloyd's,  who  stated  that,  though 
open  policies  on  freight  were  rare,  yet  the  uniform  custom 
of  settling  losses  upon  them  had  been  to  pay  the  assured 
the  antount  of  the  gross  fipeight,  the  Court  admitted  the 
evidence,  although  they  allowed  that  the  practice  seemed 
inconsistent  with  the  true  principljes  of  indemnity  (&). 

07.  m.  Where  the  sense  of  the  words  and  expressions  m.PkiHfter 

used  in  a  policy  is  either  ambiguous  or  obscure  on  the  face  ^iJ^^  ^ 
of  the  instrument,  or  is  made  so  by  proof  of  extrinsio 
oiieumstanoes,  paix)!  eYidenoe  is  admissible  to  explain  by 
usage  their  meaning  in  the  given  case. 

(a)  See  post,  §  124  et  seq. 

lb)  Pahner  i;.  Blackburn  (1822),  1  Bing.  61.  In  this  oaae  Dalla< 
O.  J.,  donbM,  but  Park,  J.,  and  BoRoiighB,  J.,  the  oiaber  two  nuembeni 
0f  ^  Otmrt  tiken  pnemit,  weie  daar  thai  ik»  mriteaa  bad  been 
rigbti^  adiittwd.  Tb»  tmkom.  beeame,  m  oooieqaMioe  of  dedaioB, 
a  Mltled  role  oi  hm,  wlAeh  U  SHMf^iiaed  in  a.  IS  (2)  of  Mar. 
Ins.  Aot,  19SS* 
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Teohnical  or 


•Mk  if.      !Oie  ivoids  and  i^uraM  moployed  in  policies  may  be 

obscure  in  themselves,  as  when  they  are  entirely  technical 
and  local,  so  as  to  be  quite  unintelligible  to  the  generality  of 
pecsons,  without  expla&atiim;  in  this  case,  the  ambiguity  as 
to  their  meaning  arises  up<m  merely  reading  them  as  thoy 
stand  in  the  instrument.    So,  again,  although  the  words 
employed  may  have  an  ordinary  meaning  intelligible  to 
«E^nni«ndlii  people  not  engaged  in  the  iHisiiiess  to  which  &ey  rdale;  yet, 
•^JJJJ"*^    if  they  have  also  another  meaning  when  employed  by  those 
engaged  in  that  business,  and  the  circumstances  of  the  case 
show  that  vask  aeocMidary  w  less  genml  sense  must  have 
hem  that  in  which  they  wwre  used  in  the  particular  in- 
strument whose  meaning  is  to  be  ascertained,  parol  evidence 
must  be  equally  resorted  to  in  this,  as  in  the  former  case,  to 
explain  the  real  inftani"g  of  the  contract,  by  showing  the 
sense  in  which  the  parties  meant  it  to  be  undleistood  (c).  • 


1,1,1,,  i|.   Several  instances  of  the  application  of  this  rule  have 

arisen  in  the  construction  of  the  memorandtum,  by  which  the 
underwriters  exempt  themsdves  from  liability  on  certain 
perishable  articles;  thus,  evidence  of  usage  lias  been  admitted 
to  show  that  the  term  "  com,"  as  used  in  the  memorandum,  is 
meant  to  comprehend  every  sort  of  grain,  and  also  beans  and 
peas  (d)  and  malt  (e);  but  that  it  does  not  include  rice  (/); 
also  that  the  term  "  salt "  does  not  include  saltpeti-e  {g). 
Upon  the  same  principle,  in  the  United  States,  where  the 


(c)  Judge  Duer,  wkoee  obMrvMkms  <»  this  point  are  eauneiiay 
valuable,  fltatee,  as  gcMcal  oomdnsMm  £kmb  the  eatea,  "that  ti»e 
qvflrtiM  TrtmthtiT  a  paxtiealaK  wefd  in  the  poliey  has  acquired  bj  the 
nsage  of  trade  a  meaning,  distinct  from  its  popular  senw,  is 
alimjs  to  be  detei mined  bj  Okp  inqniry  whether  sooh  has  been  its  use  and 
praelioal  interprelation  in  o«lMf  mcteantile  instcomnts  and  contracts:" 
1  Duer,  184. 

(d)  Mason  v.  Skurray  (1780),  1  Park,  Ins.  24&. 
{e)  Moody  v.  Surridge  (1798),  ibid. 

if)  Scott  V.  Bourdillon  (1806),  2  B.  &  P.  N.  R.  213. 

ig)  By  Wilson,  J.,  in  Journu  v.  Bourdieu  (1787;,  1  Park,  245.  Cf. 
Hart  V.  Standard  Co.  (1889),  22  Q.  B.  D.  499,  where  it  was  that 
in  the  absence  of  a  usage  limiting  the  meaning  of  the  word,  "  iron  "  in 
the  clause  "  warranted  no  iron  "  included  st^el. 
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memorandum  contained  the  exception  of  roots,  the  evidence  Seot. 
of  .mercantile  men  was  admitted  to  show  that  the  word  as 
ofied  in  th^  meniAranduin  was  in  practice  confined  in  its 
application  to  perishable  roots,  such  as  beets  and  other  garden 
roots;  and,  therefore,  that  sarsaparilla,  being  a  dry  hard  root, 
and  not  liable  to  decay,  was  not  included  in  the  memo- 
randum {h).  So,  in  a  policy  on  furs,  similar  evidence  was 
admitted,  to  prove  that  the  word  "  skins  "  in  the  memoran- 
dum should  not  exempt  the  underwriter  from  liability  to  an 
average  loes  on  bear  skins;  it  being  showti  that  such  skins 
were  chiefly  valuable  as  furs  (t). 

In  a  case  before  Lord  Mansfield,  where  the  insurance  was 
on  ship,  furniture,  &c.,  in  the  usual  words  of  the  printed 
sea-policy,  the  ship  was  employed  in  the  Greenland  fisheiyi 
and  the  question  was  whether  the  words  of  the  policy  covered 
fishing  tackle  and  stores.  His  Lordship  said  this  would 
depend  on  the  usage  of  trade,  and  admitted  evidence  of  such 
usage  accordingly  (fe) . 

A  vessel  was  insured  "either  with  or  without  letters  of  "With 
marque,"  the  intmtion  of  course  being  to  have  the  liberty  of  lettas  ol 
using  it,  but  to  what  extent,  whether  solely  in  acting  on  the 
defensive,  or  in  giving  chase,  or  in  cruising  generally,  were 
questions  not  settled  by  the  obvious  and  general  import  of 
the  words;  Lord  Ellenborough  said,  '*it  may  be  material  to 
ascertain  in  what  manner  parties  to  contracts  containing  this 
form  of  words  have  acted  upon  them  in  former  instances,  and 
whether  they  have  obtained,  as  between  the  assured  sund 
assurers,  any  known  and  definite  import"  (i). 

(h)  Coit  V.  Commercial  Ins.  Co.  (1811),  7  Johnson's  N.  Y.  Rep.  385. 
The  words  of  the  memorandum  in  this  case  were,  "roots  and  all  other 
articles  of  a  perishable  nature,"  so  that  the  very  language  of  the  clause 
formed  a  clue  to  its  construction. 

(»)  Astor  V.  Union  Ins.  Co.  (1827),  7  Gowm's  Bep.  202, 

\h)  Hoskins  v.  Fiokersgill  (1783),  2  Mardi.  735;  1  Park,  126. 

(0  P»r  V.  Andenon  (1805),  6  East,  207.  Duflr  (vol.  i.  p.  181) 
obeervM  iliat  tidi  moA»  of  mterpreting  a  oontraot  by  a  xefraenoo  to  ibe 
ptaolioe  of  otiief  pMrHet  in  slinUaar  emm  is  almost  peonltar  to  a  p<^cy  of 
iasnnuioe,  wxt  is  it  €asy  to  bo  reooaoiied  with  the  oidinary  rales  of 
miAme^  "  and  follows  witii  mm»  ezcoUont  ranaiin  in  explanation. 
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69.  The  risk  on  ship  and  goods  is  often  specified  to  begin 
•nd  end  Irom  ihmr  amTsl,  Milmg  fraa,  or  lotding  at  one 
port,  imtil  tlieir  arrival  or  sale  disc^iar^  at  aiio^er  pwt;  in 
these  cases  the  meaning  in  which  the  word  "  port "  is  used  in 
the  policy  must  be  asoertaioed  by  admitting  parol  evidence  to 
■bow  iflMit  wwaning  and  exloit,  m  tiie  gemml  naderstaadikig 
of  the  mercantile  world,  is  attached  to  die  word  "  port "  as 
applied  to  the  place  where,  by  the  policy,  the  risk  is -made  to 
begin  «r  end  (m);  Mid,  ateboogb  the  meraiitile  senMattaohed 
to  tbe  term  may  gi^e  the  port  in  questicm  a  greater  or  a  kis 
extent  than  its  legal  or  political  limits,  yet  the  mercantile 
tense,  and  not  the  legal  import  of  the  word,  shall  prevail. 
Tbos,  aldioagb  Uanelly  is,  l^[ally  speaking,  misidered  to 
be  a  part  of  the  port  of  Carmarthen,  and  Bridport  of  this 
port  of  Lyme  Hegis,  yet  neither  was  considered  to  be  so 
within  tiie  meaning  ci  the  wmrds  ''port  of  Garmartbeii"* 
mnA  "port  of  Lyme  Regis,"  in  a  policy  of  insoranee;  (ban 
words  meaning,  in  a  mercantile  sense,  "  the  town  and  port  of 
liyme  B^^is/'  and  ''the  town  and  port  of  Carmarthen"  (»). 

70.  So,  again,  where  words  descriptive  of  seas  or  countries 
baTO  aoqnired  a  sense  among  meroantile  men  differing  from 
their  oommon  geographical  import,  pardi  evidmoe  of  the 

meaning  put  upon  them  by  the  mercantile  world  is  admis- 
sible, to  ^ow  the  sense  put  on  them  by  the  parties  to  the 
policy. 

il£fu?»  Thus,  under  a  policy  "from  Van  Dieman's  Land  to  a 
port  or  ports  of  loading  in  Lidia  and  the  Indian  Islands," 
^e  Ooort  held  that,  though,  anuMigst  geographers,  Mauritius 
was  deraaed  an  Airiean  island,  yet  parol  efvidenee  was 

admissible  to  prove  that,  in  comimercial  language,  it  was 
considered  an  Indian  island  (o).    So,  where  an  insurance 

(w)  Constable  v.  Noble  (1810),  2  Taunt.  408;  Payne  v.  Hnidiiiisoa 
(1810),  ibid.  405,  in  natii;  Cockey  v.  Aildiiaoii  (1819),  2  B*  *  Aid.  4S0; 
Bioini     H^faor  (ISSft),  4  A.  a  E.  241. 

(»)  GoMteUe  «.  NoUe  (1810),  2  TSmoi*.  40S;  FlayM  v.  Hnfedduoa 
(!•!•),  Mr.  MS,  B.  SMpcr  Br«tt,X.m.,  ia8iifflNir8i#QMiteaO». 
«.  BUfe  (mg),  U  a.  B.  D.  680. 
(«)  BdbwlMa  w,  CSmIw  (18S4X  1  Btog .  446.   See  alM  NortlMgr  «. 
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was  made  "  from  London  to  any  port  in  the  Baltic,"  and  f«. 


the  vessel  sailed  for  Eevel  in  the  Gulf  of  Finland,  which,  "Baltio." 
auMMig  geagn^^him,  is  oonddered  a  diffwent  sea  to  the 
Baltic,  yet,  upon  evid^ioe  that  it  is  convprelieiided  in  the 
Baltic  in  commercial  language,  the  Court  gave  this  extension 
to  the  t^m  "  Baltic"  in  the  policy  (p). 
So,  in  a  case  of  re-inauranee  ''  £rom  the  Pacific,"  wheie  The 

Pfntiftft  ** 

the  evidence  showed  that  the  plaintiffs'  policies  with  the 
defendants  and  other  underwriters,  containing  these  words, 
had  alwajf  been  limited  to  vessels  sailing  horn  ports  <m  the  ' 
West  Coast  of  South  America,  it  was  held  by  Bonier,  J., 
that  the  words  must  be  construed  accordingly  (q). 

But  in  the  absenee  of  uij  sack  usage  or  custcan  among  No  st 
meroantile  men,  with  regard  to  liie  phraseology  in  the 
policy,  the  meaning  must  be  ascertained  by  the  ordinary 
rules  of  construction.  Thus  in  a  policy  on  ship  in  which 
^  warranty  was  "No  St.  Lawrence"  between  oertam 
dates,  it  was  held  that  both  the  river  and  the  gulf  of  tha^ 
name  were  within  the  terms  of  the  warranty  (r) . 

Parol  evidence  has  been  admitted  to  show  that  "in  the  Asia  Me, 
month  of  OdUker*'  means  "between  the  20th  of  October 
and  the  1st  or  2nd  of  November  "  (s). 

Where  a  question  arose  in  an  action  on  a  policy  as  to  the  ^^Oargiii." 
meaning  of  the  word  "oarg^,"  TiiMlal,  0.  J.,  ruied  that, 
being  a  term  of  meroantile  import,  its  sense,  as  used  in  the 
policy,  was  a  question  for  the  jury,  and  could  not  be  decided 
by  the  dictionary  So  wi^  regard  to  "  freight,"  Story,  J., 
on  the  ground  thi^  it  was  awcMPd  which,  in  common  parlance, 
has  several  meanings,  admitted  parol  evidence  to  be  given  of 

Trevillion  (1902),  7  Own.  Gas.  201,  where  witili  reference  to  an  agency 
ecmtraei  it  was  held  that  Bangooa  it  not  ia  In^. 

ip)  Uhde  V,  Walters  (1811),  S  Gamp.  IS;  see  also  Mexon  «.  Atidm 
(1811),  ibid.  200. 

(f)  Boyal  Snh.  Aaa.  Oo.  v.  Tod  (1892),  8  TImm  L.  B.  868. 

(r)  Birrell  v.  Dryer  (1884),  9  App.  (^as.  345;  cf.  also  The  Beacon 
Fire  and  Life  Asa.  Cb.  v.  Gibb  (1862),  1  Moore,  P.  O.  N.  S.  73;  Quebec 
Marine  Ins.  Co.  it^.  Ciommercial  Bank  of  Canada  (1870),  L.  R.  3  P.  C.  234. 

(«)  Chanrand  v.  Angerstein  (1791),  Peake,  N.  P.  78;  mfrm,  §M6. 

(0  Hoogliloii  V.  GUbart  (1836),  7  C.  &  F.  701. 
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"BoKliiiilc*' 


Mramst  "p.a. 


Return  of 
whflB  "laid 


tile  oiroamstances  under  which  the  oontract  was  made,  in 
order  to  show  its  meaning  in  the  particular  case;  as,  for 
instance,  to  show  whether  it  meant  goods  on  board  ship," 
or  "an  interest  in  the  earnings  of  the  ship  "  (u). 

In  one  case  Hannlton,  J.,  admitted  evidence  that  the  term 
"  port  risk  "  has  a  weH-recognizjed  meaning  at  Lloyd's,  and 
that  the  risk  under  a  "  port  risk "  poUcy  ceases  when  the 
insured  vessel  leaves  her  anidior^  («). 

In  another  case  the  samie  learned  judge  admitted  the 
evidence  of  underwriters  as  to  the  meaning  of  a  warranty 
iigaiBst   particular  average  and  loss"  in  poUcies  on  frozen 

Where  a  time  policy  provided  for  a  return  of  premium  fiw 
die  period  when  the  ship  was  "laid  up  in  port,"  evidence 
was  given  on  which  Bray,  J.,  found  tiiat " kid  up  "  does  not 
mean  "  stationary  "  or  "  tied  up,'*  but  that  the  words  have 
a  customary  meaning  hy  virtue  of  which  a  vessel  is  "  laid 
up"  evOTi  whm  loading  or  discharging,  or  undergoing 
repairs  (2). 


IV.  Usage 
only 

admissible  to 
explain  what 
is  doubtful, 

MttO 

oontnidict 

i^hsliipbiii. 


71.  IV.  A  resort  to  parol  evidence,  however,  whether  of 
usage  or  otherwise,  is  only  permitted  in  order  either  to 
explain  the  policy  where  it  is  ta^cal  or  ambiguous,  or  to 
fiU  out  and  add  to  it  where  it  is  silent:  such  evidaioe  wiU 
never  be  admitted  to  contradict,  set  aside  or  control  ita 
ex]»ees,  plain  and  unambiguous  terms. 

No  evidence  can  be  admitted  of  a  usage  whi<^  is  at  direct 
variance  with  the  plain  terms  of  the  policy:  it  may  be 
admitted  to  explain  technical  terms  or  ambiguous  clauses, 
or  "  to  introduce  matter  on  whidi  the  policy  is  silent,"  hut 
not  to  show  that  the  policy  has  a  meaning  in  plain  oppo- 
sition  to  its  language;  "  usage  is  only  admissible  to  explain 


(«)  Peisch  V.  Dixon  (1815),  1  Mason,  10;  1  Duer,  168,  169. 
(«)  McTBoy  Mutual  Underwriting  Assn.  v.  Poland  (1910),  16  Com. 
dw.  205. 

(y)  Otago  Farmers'  Co-op.  Ass.  v.  Thompfion,  [1910]  2  K.  B.  145. 
(z)  North  Shipping  Co.  v.  Union  Mar.  Ine.  Co.  (1918),  24  Com.  Cm. 
83;  a£Ed.  ibid.  161. 
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what  is  doubtful,  it  is  never  admissible  to  contradict  what  is    9mt,  fi. 
plain  "  (a). 

"Usage,"  aaya  Lord  Campbell,  "may  he  lelied  upon  to 
show  the  sense  in  which  an  expression  found  in  a  written 
contract  is  used  in  a  particular  trade ;  and  a  usage,  consistent 
with  a  written  oontract,  may  be  introduced  into  it:  as  bot^ 
parties  being  aware  <^  it,  may  be  supposed  to  have  intended 
that  it  shall  form  part  of  their  bargain.  But  to  let  in  verbal 
evidence  of  a  usage  for  the  purpose  of  contradicting  and 
nullifying  an  expresa  written  ccmtract,  would  he  contrary  to 
all  principle,  and  has  been  forbidden  as  often  as  the  attempt 
has  been  made"  (b). 

"Where  the  terms,"  says  Judge  Duer,  "in  which  the 
usage  must  be  expressed,  if  introduced  into  the  policy,  would 
be  directly  and  irroconcilablv  repugnant  to  an  express  clause 
or  provision,  the  evidence  must  doubtless  he  rejected,  other- 
wise the  policy  would  be  vdd  f fur  uncertainty.  A  usage  may 
explain,  modify  and  control  (c),  hut  cannot  contradict  a 
policy;  by  restriction  or  addition  it  may  qualify  the  con-  * 
atmetion  of  particular  words  and  dauses,  but  can  never  be 
permitted  to  nullify  or  expunge  them" 

72.  These  principles,  notwithstanding  some  apparent  gajj^asont>. 
dism^pancy  in  the  expiessums  of  the  judges,  have  been  uni- 
fcHrmly  acted  up<»i  in  the  construction  of  sea-policies.  Thus, 
where  the  risk  on  goods  was,  by  the  policy,  made  to  continue 
"till  discharged  and  safely  landed,"  Lord  Konyon  would 
not  admit  evidence  of  usage  to  show  that  this  expression, 

(a)  Per  Lord  Lyndhnrst  in  Blaokett  v.  Boyol  Ezch.  Ass.  Go.  (1882), 
1  Or.  &  J.  244.  See  ProTinoial  Ins.  Go.  of  Canada  ^.  Lednci  (1874),  L.  B. 
«  P.  C.  224. 

(6)  HaU  ?.  Juiaon  (1855),  4  B.  &  B.  504;  24  I*.  J.  Q.  B.  lei;  el. 
also  Hnnfrejr  p.  Dale  (1856),  7  B.  B.  266;  B.  B.  ft  B.  1004;  Broim 
«.  Byrne  (1854),  SB.  ft  B.  708;  L.  Walfordj  lid.  v,  Im  ASrtkmm 
B6imis,  [1918]  2  K.  B.  408;  [1910]  A.  O.  801. 

(0)  The  word  "  control  "  was  queried  by  Amould  (see  2iid  ed.  p,  88). 
^e  point  is  discussed  ante,  §  55,  note  (d), 

(d)  1  Doer,  270. 
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Blackett  v. 
Bogral  JBaroh. 


Crofts  V. 


in  the  particmliur  ttm^e  mmwi,  m&mt  "  until  the  ship  mm 
moored  twenty-four  hours  in  safety";  becaufie  this  was 
inconsistent  with  the  plain  meaning  of  the  policy,  which 
was  tuo  clearly  expfeesed  to  leqnire  at  allow  of  any  such 
^ipknation  (e). 

So  where  a  policy  was  in  the  common  form  upon  the  ship;, 
tkat  is,  upon  the  body,  tadcel,  appaieL,  (»dnanoe,  munition, 
boat,  and  other  furniture  of  the  ship  called  the  'Thwnes,'  ** 
Lord  Lyndhurst  would  not  admit  evidence  of  a  usa^  at 
Lloyd's,  that  boats  slung  on  the  ship's  quarter  (which  waB 
pofod  to  be  Hie  invsrkble  mode  of  oarrying  diem  on  suoli 
voyages  as  tliat  insured)  w^re  not  protected  by  such  policy  (/). 
"The  objection,"  said  his  Lordship,  "to  the  parol  evidence 
k,  liiat  it  was  not  to  explain  any  ambiguous  weeds  in  tlie 
policy,  any  words  which 'might  admit  ot  doubt,  nor  to  intro- 
duce matter  on  which  the  policy  was  silent,  but  was  at  direct 
Yarianoe  with  the  tearms  of  the  policy  and  in  plain  opposition 
to  tbe  language  it  used;  litat  wliereas  tiie  policy  purported 
to  be  upon  the  ship,  furniture  and  apparel  generally,  the 
usage  is  to  aay,  that  it  is  not  upon  all  the  furniture  and 
apparel,  but  upcm  part  only,  ezduding  the  boat "  (^) .  On  the 
same  ground,  in  a  case  where  it  appeared  that  oil  had  been 
lost  by  leakage,  caused  by  the  violent  labouring  of  the  ship 
in  a  cross  sea,  Lord  Denman  refused  to  admit  evidence  of  a 
usage  of  Lloyd's^  to  Hie  effect,  that  unless  ike  cargo  shifted, 
or  the  casks  were  damaged,  underwriters  were  not  liable  for 
any  extent  of  leakage,  however  caused,  as  a  loss  by  perils  of 
the  sea8(^).  Mis  Lordship  tM  the  jury  to  consider  for 
themselves  whether,  in  their  opinion,  the  damage  to  the  oil 
was  in  fact  caused  by  perils  of  the  seas.  It  miay  be  veiy 
convenient  for  the  wd/enmJbm  to  have  such  a  general  rukil, 
and  for  the  o(»nmexeial  worM  to  submit  to  it;  but  if  thcfy 


(c)  Parkinson  v.  Collier  (1797),  2  Park,  653;  1  Marshall,  255. 
(/)  Blackett  v.  Royal  Exch.  Ass.  Co.  (1832),  2  Cr.  k  J.  244. 
(g)  Per  Lord  Lyndhurst,  2  Cr.  &  J.  249;  criticised  in  Myors  v.  Sari 
(1860),  30  L.  J.  Q.  B.  9;  of.  also  Himifroy  v.  Dale,  ubi  supra. 
(A)  Crofta  v.  Marshall  (1836),  7  C.  &  P.  597. 
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mean  thereby  to  control  the  effect  of  a  plain  instrument,  ^m^^  7% 
-they  should  introduce  its  terms  into  the  policy"  (i). 

In  an  action  for  oontrihution  in  general  average  ag'ainst 
one  of  the  underwriters  on  a  policy  "  on  money  advanced  on 
^ount  of  freight,"  containing  the  usual  clause  in  the  memo- 
randum  hy  which  "freight,  &e.  is  warranted  free  of  average 
unless  general  or  the  ship  be  stranded,"  the  plea  set  up  a, 
usage  of  merchants,  &c.,  effecting  and  underwriting  policies 
in  London,  not  to  pay  general  average  contribution  under 
such  a  policy.  The  Court  held  the  plea  had  on  general 
demurrer,  on  the  ground  that  it  attempted  to  set  up  in  bar  to 
ihe  action  a  usage  in  derogaticm  and  contradiction  of  the 
written  contract  which,  hy  virtue  of  the  clause  in  the  memo- 
randum, plainly  and  expressly  rendered  the  underwriter  on 
freight  liable  for  general  average  without  regard  to  the 
-extent  of  the  loss  (fc). 

73.  V.  The  policy  beinsr  a  printed  form  with  the  blanks  V.  The 

-11       tc  'I*   ^        '  J  written 

filled  up  in  writing,  it  is  a  rule  that    if  there  is  any  douibit  clauses  have 

about  the  sense  or  meaning  of  the  whole,  the  words  super-  ^^^tj^^n 

added  in  writing  are  entitled  to  have  a  greater  ^ect  attributed  ^^P^^^ 

to  them  than  the  printed  words;  inasmuch  as  the  writtMi  pMteof«ke 

words  are  the  immediate  language  and  terms  selected  hy  the 

parties  themselves  for  the  ex^^ession  of  their  meaning"  (I). 

In  a  case  where  the  Lloyd's  form  of  policy  was  filled  up  as  Bflfect  of  in- 

(•)  Crofts  V.  MarahaU  (188®),  7  0.  &  P.  607. 

(*)  Hall  t>.  Janaon  (1855),  4  B.  &  B.  600  ;  24  L.  J.  Q.  B.  97.  A» 
iio  ilie  liability  of  the  underwriter  by  express  contraet  on  the  face  of  the 
policy,  the  Cdnrt  says:  **The  policy  not  only  contains  general  words  to 
indemnify  the  aasnred  on  aoeonnt  of  loss,  bnt  it  espressly  declares  that 
'fitwght  48  wajwanfced  free  of  average,  unless  general,  or  the  ship 
itranded.'  Tlierefore  the  undwwriters  an  freight  expressly,  absolutely, 
and  nniversally  undertake  to  pay  general  average,  however  laxge  or 
"however  minute  the  amount  may  be.** 

(I)  Per  Lord  Ellenborough  in  Robertson  v.  French  (1803),  4  East, 
130;  per  curiam,  Gumm  V.  Tyrie  (1864),  33  L.  J.  Q.  B.  97;  pear 
Blackburn,  J.,  in  Joyce  v.  Realm  Ins.  Co.  (1872),  L.  R.  7  Q.  B.  583; 
per  Lord  Penzance  in  Dudgeon  v.  Pembroke  (1877),  2  App.  Cas.  293. 
See  Hagan  v.. Scottish  Ins.  Co.  (1901),  186  U.  S.  423;  3  K«at*s  Gomm. 
:260. 

7  (3  ) 
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»  time  polioy  on  diip,  it  was  argued  that  various  dauees 
feiti^^be^  which  were  dearly  itmly  intended  to  refer  to  a  voya^  policy^ 
policy.  but  which  had,  nevertheless,  bocii  in  this  case,  as  in  otlier 

similar  cases,  left  standing,  therefore  applied  to  the  policy  in 
qiiesti<Mi.  Tlie  House  of  Ixurds,  however,  reversing  the  judg- 
ment in  the  Exdieqaer  Chamber,  decided  otherwise.  "  It  has- 
been  suggested,"  said  Lord  Penzance,  "  that  by  rQoson  of  the 
pdicy  having  been  cbawn  op  on  a  printed  form,  the  printed 
terme  of  whioh  mre  applioable  to  a  voyage,  and  also  to  goock 
as  well  as  to  the  ship,  the  policy  is  something  less  or  some- 
thing more  than  a  time  policy .  But  the  practice  of  mercantile- 
men  of  writing  into  th^  printed  fcmns  ihd  terms  by  whidi 
they  desire  to  describe  and  limit  the  ridk  intended  to  be 
insured  against,  without  striking  out  the  words  which  may 
be  i^plioable  to  a  larger  or  di£Eer»Qt  ocmtraet,  is  too  weil 
Imown,  and  has  beoi  too  oonstantiiy  recognized  in  courte  of 
•  law,  to  permit  of  any  such  conclusion  "  (m). 

fienee  it  is,  that  in  the  familiar  instanee  ol  woids  written 
in  the  margin,  or  at  t^e  foot  of  poHoies,  such  written  words> 

are  considered  as  applying  indefinitely  to  the  whole  of  the 
policy,  and  as  controlling  the  sense  of  those  pnrts  of  the^ 
printed  policy  to  whioh  Ihey  apfity. 

Thus, where  the  word  " ship,"  or  "freight,"  or  "  goods,"  is- 
written  in  the  mai^ptn  of  the  p<dicy,  the  general  terms  of  the 
policy,  applicaUe  to  other  sabjeets  besides  the  particular  one 
mentioned  on  the  margin,  are  thereby  considered  as  narrowed 
in  point  of  construction  by.  relation  to  the  word  so  written  (fi)*^ 

Moreover,  printed  words  of  general  application  may  be- 
entirely  rejected  when  thej-  are  inapplicable  to.  the  insurance 
intended  by  the  parties  (o).  Thus  the  souig  and  labouring^ 
ciaiise  has  be^  held  to  be  inapplicable  to  an  insurance  against 

(fw)  Dudgeon  v.  Peanbrok©  (1877),  2  App.  Cad.  284;  1  Q.  B.  D.  96; 
I*.  B.  9  Q.  B.  681. 

(«)  4  Eut,  140;  and  see  Bobinson  v.  Tobin  (1816),  1  Stark.  336; 
•M  alio  Haaght<m  v.  "BmhuBk  (1814),  4  Camp.  88. 

<«)  See  HydanMB  88.  Cb.  «.  Tndimiiity,  fte.  Am,  Co.,  [1905]  C 
X.  Mm  500  (0.  A>). 
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Ihe  liability  of  shipowners  to  the  owners  of  cargo  for    Sect.  73. 

negligence  (p). 

The  snbsequent  portions  of  this  work  will  furnish  abundant 
instances  of  this  rule  of  construction. 

74.  VI.  It  is  also  a  rule,  founded  on  the  same  principle,  Vl^ritt^ 
that  gieatw  stfietaeoa  ol  construction  should  be  applied  to  bemon  ^ 
those  clauses  and  stipulations,  which  the  parties  hare  them-  J^^^a 
selves  introduced,  than  to  the  words  of  the  printed  formuk,  ^JJ^j^**^ 
which  are  adi^^^ted  to  all  other  cases  of  insurance  on  similar 

subjects,  and  not  cooked  to  the  circumstances  of  the 
particular  adventure  (q). 

Frequent  illustrations  of  this  rule  will  be  afforded  when  we 
come  to  speak  of  danses  giving  a  liberty  to  touch  and  stay„ 
express  warranties  and  othw  written  stipulations,  by  whidi 
the  parties  to  the  policy  seek  either  to  enlarge  or  to  limit 
the  protection  afforded  by  the  common  printed  form. 

75.  VII.  If  oonditioiis  whioh  are  inserted  for  the  pro-  yii.  As  to  v 
tection    of    the    underwriter   be    ambiguous,    and   the  Snb^^!^ 
ambiguity   is  such  as  to  be  inexplicable  by  extrinsic 

evidence  if  admitted,  the  construction  will  lean  towards 
the  side  of  the  assured  rather  than  of  the  insurer  (r), 

Cp}  Ounard  SS.  Co.  v,  Mwtea,  [1902]  2  K.  B.  624;  [1903J  2  K.  B.  - 
511  (C.  A.).   See  abo  Wertem  A».  Co.  of  Toronto  v,  Po<de,  [1908j  1 
K.  B.  37e. 

(q)  1  Smangtm,  oii.  s.  7^  F*  ^* 

(r)  BkflkeM  v,  Boyal  l^di.  Ass.  Co.  (1892),  2  Or.  &  X  244.  See 
aho  BixveU  v.  Dryer  (18S4),  9  App.  Ca».  345.  la  a  case  on  an  accident 
policy,  In  re  Bilieriiigtoa  and  Lancashire  &  Yorkshire  Accident  Ins. 
C5o.,  [1909]  1  K.  B.  591,  596,  Vaughan  WiUiams,  L.  J.,  began  his 
judgment  by  laying  down  a  brooder  rule,  so  far  as  the  policies  of  com- 
panies are  concerned.  "  I  start  with  the  consideration,"  he  said,  "  that 
it  has  been  established  by  the  authorities  that  in  dealing  with  the  con- 
struction of  policies,  whether  they  be  life,  or  lire,  or  marine  policies,  | 
an  ambiguous  clause  must  be  construed  against,  rather  than  in  favour  of 
the  company."  Harwell,  L.  J.,  said  (p.  600) :  I  agree  that  the  insurance 
company  which  prepares  these  documents  is  bound  to  make  their  meaning 
as  clear  as  possible,  and,  if  there  is  any  ambiguity  in  the  docwmen^  it 
does  not  lie  in  the  mouth  of  the  company,  who  may  have  been  reoelYing 
premiums  under  it  for  years,  to  insist  on  that  oonstosetion  of  an 
ambiguous  clause  which  is  in  their  favour.'*    Lord  Justice  Yaugban 
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a  time  policy  on  skip,  it  was  argued  that  Tarious  dauaes^ 


Sft'^tC'^  whieii  were  clearly  only  intended  to  refer  to  a  voyage  policy, 
pdiejr.  ^t  which  had,  nevertheless,  been  in  this  case,  as  in  other 
similar  cases,  left  standing,  therefore  applied  to  the  policy  in 
qaestion.  The  House  of  Lords,  howevw,  reversing  the  judg- 
nwnt  in  the  Exchequer  Chamber,  decided  odierwise.  '*  It  has 
been  suggested,"  said  Lord  Penzance,  "  that  by  reason  of  the 
policy  having  been  drawn  up  on  a  printed  form,  the  pvinted 
tanms  of  which  are  applicable  to  a  voyage,  and  also  to  goods 
as  weil  as  to  the  ship,  the  policy  is  something  less  or  some- 
thing more  than  a  time  policy .  But  the  practice  of  mercantile- 
men  of  writing  into  their  printed  ioanas  the  teraw  by  which 
they  desire  to  deseribe  and  limit  the  risk  intended  to  be 
insured  against,  without  striking  out  the  words  which  may 
be  applicable  to  a  larger  or  different  contract,  is  too  W€il 
known,  and  has  been  too  oonstandy  recognized  in  courts  of 
•  law,  to  permit  of  any  such  conclusion  "  (w). 

Hence  it  is,  that  in  the  familiar  instaooe  of  wotdB  written 
in  the  margin,  or  at  the  foot  of  poHoiee,  such  written  words. 

are  considered  as  applying  indefinitely  to  the  whole  of  the 
policy,  and  as  controlling  the  seDse  of  those  parts  of  the 
printed  policy  to  which  they  i^ly. 

Thus,  where  the  word  "  ship,"  or  "freight,"  or  "  goods,"  is- 
written  in  the  margin  of  the  pdicy,  the  general  terms  of  the 
policy,  applicable  to  other  subjects  besides  the  particular  one 
mentioned  on  the  margin,  are  thereby  considered  as  narrowed 
in  point  of  construction  by.  relation  to  the  word  so  written  (n)  ^ 

Moreover,  printed  words  of  general  application  may  be 
entirely  rejected  when  they  are  inapplicable  to.  the  insurance 
intended  by  the  parties  (o).  Thus  the  suing  and  labonring- 
slanse  has  heesi  held  to  be  inapplicable  to  an  insuzanoe  against 

Dudgeon  v.  Pembroke  (1877),  2  App.  Ca».  284 j  1  Q.  B.  D.  96: 
!«.  B.  9  Q.  B.  581. 

(n)  4  Eut,  140;  and  im  BobinMm  v.  Tobin  (1816),  1  Stark.  336; 
•M  tlio  Bw^^ten  «.  BirlMuiic  (1814),  4  Cuap.  88. 

<•)  Sm  Mj^Mtam  88.  0».  laaettniif,  Ice.  Am.  Co.,  [1905]  Z 
Bu  B*  M8  (0*  JLjy, 
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the  liability  of  shipowners  to  the  owners  of  cargo  for    Stet.  m 
negligence  (p). 

The  subsequent  portions  of  this  work  will  furnish  abundant 
instances  of  this  rule  of  construction. 

74,  VI.  It  is  also  a  rule,  founded  on  the  same  principle,  VI.  Written 
that  greater  strictness  of  construction  should  be  applied  to  i^^^^  ^ 
those  clauses  and  stipulations,  which  the  parties  have  them-  ^^^^j 
selves  introduced,  than  to  the  words  of  the  printed  formula,  than  printed 
which  are  adapted  to  all  other  cases  of  insuranoe  on  similar 

subjects,  and  not  confined  to  the  circumstances  of  the 
particular  adventure  (q) . 

Frequent  illustrations  of  this  rule  will  be  afforded  when  we 
come  to  speak  of  clauses  giving  a  liberty  to  toudi  and  stay,, 
express  warranties  and  other  written  stipulations,  by  which 
the  parties  to  the  policy  seek  either  to  enlarge  or  to  limiti 
the  protection  aff<»ded  by  the  common  printed  form. 

« 

75.  VII.  If  condition  which  are  inserted  for  the  pro-  yn.  As  to 
tection    of    the    underwriter   be    ambiguous,    and    the  JJ^b^^!^ 
ambiguity  is  such  as  to  be  inexplicable  by  extrinsic 
evidence  if  admitted,  the  construction  will  lean  towards 

the  side  of  the  assured  rather  than  of  the  insurer  (r), 

Cunard  SS.  Co.  v.  Marten,  [1902]  2  K.  B.  624;  [1903]  2  K.  B.- 
Ml  (G.  A.).    See  also  Westeim  Ass.  Co.  of  Toronto  v.  Poole,  [1903]  1 
£.  B.  376. 

ig)  1  Emwigon,  di.  §.  T,  p.  55. 

(r)  Blaokett  v.  Boyal  Exch.  Ass.  Co.  (1832),  2  Gr.  &  X  244.  See 
«]flo  Binell  v.  Dryer  (1884),  9  App.  Cm.  845.  In  »  ease  cm  an  accident 
folioj,  Li  re  EUMrington  and  Laroaahire  &  Yarkaliire  Aoddenft  Ins. 
Co.,  [1909]  1  K.  B.  591,  596,  Yaofir^  WOlianu,  L.  J.,  began  his 
judgment  by  Isying  down  a  bnoeder  mlev  se  fur  aa  the  poUeies  of  ccm- 
paniee  are  concerned.  "  I  start  with  the  consideration/'  he  said,  ibnfc 
it  has  been  established  by  the  authorities  that  in  dealing  with  the  con- 
etraction  of  policies,  whether  they  be  life,  or  fire,  or  tn^^rine  policJes,  | 
an  ambiguous  clause  must  be  construed  against,  rather  than  in  favour  of 
the  company."  Parwell,  L.  J.,  said  (p.  000) :  ^'  I  agree  that  the  insurance 
company  which  prepares  these  documents  is  bound  to  make  their  meaning 
as  clear  as  possible,  and,  if  there  is  any  ambiguity  in  the  document,  it 
does  not  lie  in  the  mouth  of  the  company,  who  may  have  been  receiving 
premiums  under  it  for  years,  to  insist  on  that  construction  of  an 
ambiguous  danae  which  is  in  th^r  favour."    Lord  Justice  Yaugfaan 
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proper  regard  being,  however,  always  paid  to  the  basinew 
aapeet  of  the  oaae  («). 

Wnkam^  fiilt  is  efUkiBe^  ^  Hr.  Artkor  (Laws  of  ^igiandy 

vol.  m.  §  €88),  nko  ooandm  it  ineonusteiit  with  BirnU  r.  Dryer^ 
and  poiste  out  liiat  »  muiiie  poliey,  miUke  and  life  poUdes, 
is  framed  in  accordance  with  Utb  dip  ^r^red  by  tiie  assnred's  luroker 
(see  post,  §  102).  In  the  later  case  ef  Nailioiial  PMleetor  Fire  Ins.  Co. 
V.  Nivert  (1913),  108  L.  T.  390,  the  Privy  Council  applied  the  rule 
stated  in  the  text  to  the  construction  of  a  fire  policy.  In  America  there 
is  authority  for  the  wider  doctrine,  that  the  whole  of  the  policy  is 
deemed  to  be  the  writing  of  the  insurers,  and  is  therefore  in  all  cases  of 
ambiguity  to  be  construed  j^inst  them.  Parsons  dissents  from  this 
doctrine  (see  1  Parsons,  Ins.  p.  67);  but  it  has  been  affirmed  in  recent 
eases.  Scte  First  Nat.  Bank  of  Kansas  City  v.  Hartford  F.  Ins.  Co. 
(1877),  95  U.  8.  «78;  Txavelers'  Lm.  Co.  v.  McConkey  (1887),  127  ibid. 
e66;  AflMrieaa  88.  Co.  v.  Indemnity  Mutual  Ins.  Co.  <1901),  108 
ML  B.  m;  Hagaa  f».  SoottiA  las.  Go.  (1901),  186  U.  8.  428.  A 
Muter  <a  eaass  »•  oiAImM  m  %a  im  vol.  of  CampbeU's  Baling  Cases, 
Mlsi  lo  Bobortsoii  «.  Fxeneh. 

(«)  Stowari  v,  IferdiaiitB'  Marine  Ins.  Co.  (IW),  16  Q.  B.  B.  at 
p.  €88. 


OHAPTEB  IV. 


insurers. 


DIFFBRENT  CLASSES  OF  INSimEBS  OH  SE4-F0UCIBS. 

SECT 

Who  may  be  Insovers   

Uoyd's  Underwriters   '^'^ 

Insurance  Companies  and  Partnerships   ....78,79 

Mutual  InsuxaDoe  Associations  or  Clubs  80—84 

7fi.  EvEKY  person  capable  of  making  a  contract  may  be  wTiomaybe 
an  insurer,  aiid  may  autiuHrize  any  peraon  capable  of  being  an 
agent  to  underwrite  policies  in^his  name  and  on  his  behalf. 

The  practice  of  insuring  with  individuals  was  the  earliest  in 
use  anywhere,  and  long  continued  to  be  followed  in  this 
country. 

77.  In  the  time  of  William  III.  and  of  Queen  Anne,  Uojd's 
Lloyd's  Coffee-house  in  Tower  Street,  and  later  at  the  comer 
of  Abchurch  Lane,  in  Lombard  Street,  was  the  celebrated 
resort  of  seafaring  #nen,  and  those  that  did  business  with 
them.  There,  and  subsequently  in  Pope's  Head  AUey,  and 
ultimately  on  the  west  side  of  the  old  Royal  Exchange,  at 
this  coffee-house  ocmgtegated  the  underwriters  of  London. 
For  sMue  time  they  had  no  organization;  but  in  the  latter 
part  of  the  eighteenth  century  they  formed  themselves  into 
an  association  or  society  with  a  committee  of  management, 
whidi  became  famous  under  the  name  of  Lloyd's,  and  was  in 
1871  inoorporatod  by  a  special  Act  of  Parlmment  into  a 
society  under  the  same  title  (a).    In  connection  with  this 

(a)  Lloyd's  Act,  1871,  34  Viot.  c.  xxi.  The  objects  of  the  society 
were  declared  to  he  the  carrying  on  of  tiie  business  of  marine  insazaase 
•  by  the  members,  the  protoctioiL  of  iiieir  inteirests,  and  tiio  eoUeetion 
and  diffusion  of  iatelligenoe.  As  insiifaiioe  Irasiness  odier  ihmn.  laaiine 
buriness  has  been  Uogely  ean&ed  on  ai  liofd's,  aa  amawding'  Aet  was 
paMsd  some  yean  ago  (Lloyd's  Aot,  If  11,  1*3  Goo.  5,  e.  ladt),  ^MOl 
eKtendBd  ^  objeelB  of  the  aootety  to  Ao  eanyti^  oa  by  ibe 
of  every  Mad  of  imaraikoe  biMUMM,  induding  goaraatee  buriiiess. 
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society  they  have  devel(^>ed  a  ramified  %y%bem  of  ageiioj 
iMliatHig  ervwyHi^m  to  <^  ports  of  the  m  wiiioh  is  now 
l>eooine  of  imposing  magnitude,  essentiaJ  to  the  business  of 
marine  insuiance  whether  in  the  hands  of  individuab  or  of 
oompaniea,  and  to  the  gmecal  interests  of  Bridsh  oonanme. 
■  Lljojd's  Qaderwriters  now  meet  and  carry  on  their  business 

in  spacious  rooms  in  the  Royal  Exchange.  In  the  under- 
writing room  the  underwriters  sit  at  tables  of  the  4SoQee^ 
hmm  type,  n^dls  the  hvokem  mmi  o&er  raheoriber%  pass  fronf 
mie  nnderwritfflr  to  another  and  submit  their  "slips." 

The  latest  telegrams  with  regard  to  oasualties,  shipping 
movements,  ieo.^  m  peeled  in  the  imderwritiii^  room  for 
the  inloriDatioii  of  raembm  and  snbscribers.  Losses  and 
serious  casualties  are  also  entered  in  Lloyd's  "  Casualty. 
Book/'  formerly  called  the  "  Loss  Book»"  a  large  Tolnme 
90oiq»ies  a  premineot  position  in  the  same  room  (6). 
Beports  reoeired  at  Lloyd's  are  distributed  during  the  day. 
to  the  marine  insurance  companies  subscribing  to  Lloydfs, 
aiid  to  British  and  foreign  newlBpapers,  &c.  They  aie  also 
UMliided  in  "  Uoyd'e  List,"  a  daily  shipping  and  oommercial 
newspaper  which  was  established  in  1696,  and  has  been  pub- 
lished continuously  since  1726 ;  as  well  &s  in  "  Lloyd's  Daily 
IndeXy"  an  alphahetioal  list  q£  all  sea-going  mmhant  Tessds, 
gifing  th^  latest  positions  at  the  time  of  going  to  press 
each  day. 

A  large  room  adjoining  the  underwriting  room  is  oaUed 
the  wmimg  room,  -wMck  eontains  seats  for  (he  hroke^,  with 

direct  telephonic  communication  to  their  offices.  In  this 
room  are  kept  the  large  registers  showing  the  daily  mo¥e- 
aeats  of  msiohaat  Tesssb.  There  em  jJeo  other  booke  in 
:»hidi  are  leoofded  the  eorvioes  of  British  mercantile  marine 
masters,  and  a  collection  of  works  of  referenoOf  as  well  as 
files  of  newepepeis,  &e.,  for  the  nee  of  membm. 

(6)  "  The  receipt  of  official  news  of  capture,  &o.,"  bein^  a  term  in  a 
policy,  news  of  an  embargo  entered  in  Lloyd's  "  Lost  Book  "  was  held 
by  a  apecial  jury  st  GnUdhall,  Erie,  C.  J.,  presiding,  to  be  official  news: 
IMer  r.  Be^U  JK  SeiMrii  ICuiae  Jim.  Gb.,  GnildhaU  Sittings, 
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The  oc»rporate  affairs  of  the  members,  as  distinguished    Sect.  7T. 
from  their  nndeirvmting  hosiness,  are  managed  by  a  com- 
mittee, elected  bj  and  from'  the  members  of  Lloyd's,  and 
presided  over  by  a  chairman  and  deputy-chairman. 

The  oommitt^,  on  the  leeonrmendation  ci  an  ageney  com-  Lbydja 
mittee,  on  which  Lloyd's,  the  marine  msurance  companies 
and  shipping  interests  are  represented,  appoint  agents  of  the 
oorpoiation  (generally  called  Lloyd's  agents)  in  all  the  prin- 
cipal ports  of  the  world,  whose  biwiness  it  is  regularly  to 
forward  to  Lloyd's  accounts  of  all  departures  from  and 
arrivab  at  their  p<»ts,  as  well  as  of  losses  and  casualties  ;  and 
also  general  information  hearing  upon  shipping  and  insur- 
ance. This  information,  which  is,  of  course,  largely  trans- 
mitted by  telegraph,  is  piosted  up  when  received,  as  'mentioned 
ahove. 

It  should  be  noted  that  Lloyd's  agents,  who,  as  has  been 
stated,  are  appointed  by  the  corporation,  are  not  the  agents 
of  the  individual  undorw^ters  (e).  Still,  they  perform  very; 
important  functions  {e.g.,  as  surveyors  of  damaged  cargo), 
and  in  many  ways  render  services  to  vessels  putting  into 
their  ports  (<2).  The  committee  of  Lloyd's  have  also  made 
arrangements  whereby  daime  icm  policies  underwritten  at 
Lloyd's  can  be  made  payable  by  Lloyd's  agents  all  over  the 
world,  thereby  obviating  the  neoessit^j^.  of  referring  claims  to 
London  for  settkmnt. 

The  development  of  the  telegraphic  system  and  especially 
of  wireless  telegraphy,  which  enables  masters  of  ships  in  most 
oases  to  oommfunicate  quickly  with  their  owners,  and  through 
them  to  obtain  instructions  from  the  underwliters,  has  done 
much  to  facilitate  the  carrying  out  of  their  duties  by  Lloyd's 
agents. 

In  addition  to  the  above  syste^m'  of  coUeeting  diippin^  Lloyd's 

signal 
statioiui* 

(cf)  Wilson  V.  Salamandra  Ins.  Oo.  (1903),  8  Com.  Cas.  129. 

(d)  S.  11  of  Lloyd's  Act,  1911  (1  &  2  Geo.  5,  c.  Ixii.),  authorizes 
the  corporation  to  uae  its  funds  and  employ  agents  for  the  taking 
charge  of  the  intereiats  oif  members  and  others  in  insurable  property 
of  every  deacription. 
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intelligence  by  means  of  agents,  Lloyd's  signal  and  wireless 
stations,  both  at  home  and  abroad,  are  invaluable  to  under- 
imteirs,  to  shipowners,  and  to  the  oommercial  commimitj 
in  gmenil,  as  they  aifofd  a  means  both  of  lee^Tii^  prompt 
information  of  the  movements  of  shipping,  and  of  trans- 
mitting messages  and  ordars  which  it  i&  often  desired  to  send 
to  Teesels  dnrisg  th^  Toya^ee  (e). 

All  the  underwriting  busine<ss  at  Lloyd's  is  transacted  by 
the  individual  members  of  the  society,  each  of  whom  carries 
on  his  hoBinese  for  his  own  aoeofuit  and  risk,  either  himself 
or  through  an  anthorized  underwriting  agent,  the  general 
practice  being  for  several  members  in  association,  but  not 
in  partnemkip,  to  carry  on  their  business  through  a  single 
agent  wlio  underwrites  and  aets  for  the  whde  group,  or 
syndicate  (/). 

FdUeies  issued  by  Lloyd's  underwriters  have  the  name 
0f  each  individual,  whether  he  be  acting  singly  or  be  a 

member  of  a  group,  inserted  at  the  foot  of  the  policy,  and 
the  sum  insured  by  each  underwriter  or  group  is  written  in^ 
igmes,  and  also  in  words,  opposite  the  namee  owicenied  (g). 
Each  thereby  makes  a  separate  contract  in  the  terms  of  the 
instrument  with  the  assured  of  the  particular  amount  set 
opposite  to  his  name.  The  right  of  action  in  the  assured  is 

(«)  By  Lloyd's  fi^nal  Aet,  1988  (61  62  Vlel.  e.  29),  2,  tim 
mMj  mtsj  «QnpnlMMrily  Uad  lor  tiM  pwrpon  of  onetiair 

■iyiMil  tM&om, 

if)  Hii  jiwMBii  fur  vlMM  he  w  uderwritoi,  eaUod  his  **  jouBm,**  have 
iMMi  to  fOMon  »  joiirt  islarert  m  the  books  kept  by  vadenrrilliiff 
Mibcr:  1m  n  Bnud,  [1904]  2  K.  B.  «8  (G.  A.). 

(f  )  Bide  4  ia  the  SdMd.  to  the  tpedel  Aet  (M  Tiet  e.  zad.),  in- 
eorporaliiv  the  ftoeiety  ef  Llofd's,  is  M  foifapive:— 

**  Am  «edegirfltiiy  iwihw  shell  not,  by  himself  or  by  any  perta^ 
or  olhcar  lebetitefcs,  diseofly  »  iadlreetij  ndenrrite  Im  tiie  eity  of 
T  unSm  a  psli^  of  iaMoraiiee  as  lellovi:  (1)  In  the  name  of  a  paftoer- 
ship,  or  oiherwise  tium  in  the  name  of  one  indindiial  (being  an  under- 
writing mcmbef  of  ^  seeiet^)  for  eaeh  separate  snm  sobseribed;  or 
(2)  Isr  the  aeeonnt,  benefit,  or  advantage  of  any  company  or  aswoiation, 
nnlesB  they  are  snbseribers  to  the  sooiety,  nor  unless  every  i>olicy  under- 
written for  their  account,  benefit,  or  advantage  is  underwritten  in  their 
ordinary  place  of  hjmaem"  , 
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consequently  against  ew^  separately,  and  not  against  all  ^t,7i, 
jointly  (A) . 

With  a  view  to  maintaining  the  credit  of  the  room,  the 
oomxnittee  of  Lloyd's  now  require  a  deposit  of  securities,  of 
the  miniHMim  viAiie  of  5,000i.,  increasing  fro  rata  with  the 
amount  of  business  transacted,  to  cover  the  engagemwits  of 
each  member  in  his  capacity  as  an  underwriter  of  marine 
and  transport  riAs.   Formerly  the  ciMntoittee  were  satisfied 
with  a  written  guaranty  to  cover  these  engagements,  and 
now  a  guaranty  is  sometimes  required  in  addition  to  the 
deposit.    The  corporation  of  Lloyd's  being  thus  constituted 
trustees  of  the  henefit  of  the  guaranty  on  behalf  of  thoee 
who  had  sustained  damage  by  the  failure  of  the  under- 
writing memlber  in  respect  of  his  engagements  in  that 
capacity,  w«»  hdd  entiUed  to  put  it  in  suit,  although  they 
had  themselves  suffered  no  loss  (i). 

78.  By  virtue  of  an  Act  of  1719  (6  Geo.  1,  c.  18),  two  The  two  Old 
companies,  the  Eoyal  Exchange  Assurance  Corporation  and  ^P«>»^ 
the  London  Assurance  Corporation,  were  incorporated,  with 
the  exclusive  right  of  making  sea  insurances  in  their  corporate 
capacity,  aiyi  aU  others  were  restrained  from  granting  in- 
surances as  omnpanies  or  partnerships  on  a  joint  ci^ital.  A 
subsequent  Act,  8  Geo.  1,  c.  15,  relieved  them  of  any  liability 
to  double  damages  or  costs  at  law,  at  that  time  an  important 
privilege;  and  tlie  11  Geo.  1,  c.  30,  s.  43,  gave  them  the 
right  of  pleading  the  general  issue  to  all  actions  of  debt  and 
covenant  on  their  policies  (j).     Their  main  privilege  of 

(A)  See  «mU,  \  96, 

(0  Lloyd's  V.  Harper  (1880),  16  Ch.  D.  290.  By  s.  10  of  Lloyd's 
Aet,  1911  (1  &  2  Geo.  5,  c.  Ixii.),  the  society  has  power  ix)  mabe  bye- 
laws  enabling  it  to  make  good  any  deficiency  arising  from  tiie  insuffi- 
ciency of  any  security  furnished  by  a  member. 

(;■)  The  right  to  plead  the  general  issue  and  give  special  matter  in 
evidence  was  also  given  to  the  two  companies  when  the  insurance  is  on 
inland  navigation  by  41  Geo.  3,  cc.  IviL.,  Iviii.  respectively,  but  the 
latter  Act  was  repealed  by  the  London  Aflsuranoe  Act,  1891  (54  Ac 
55  Vict.  c.  cxxvi.).  This  right  of  pleading  the  general  issue  was  aot 
affected  by  the  5  &  6  Vkst.  c.  97,  s.  3  (CSsm  ».  Royal  ^reli.  Asa. 
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m   exclusively  gnmtmg  marine  policies  as  corp<mtte  bodies  was 
rotained  by  tfaem  ontil  tbe  year  1824,  wben  ^  5  Geo.  4, 

0.  114,  repealed  so  much  of  the  6  Geo.  1,  c.  18,  as  restrains 
*'  any  corporation  or  body  politic,  society  or  partnership,  or 
fmrnm  aetkig  in  any  aooiefy  or  paitaeiabip,"  turn  under-* 
writing  sea-policies  or  lending  money  on  bottomry. 

[Ofinces      79.  The  repeal  of  the  monopoly  formerly  possessed  by  the 
^  ^  ""P**^  coa^panies  was  aneoeeded  by  the  rapid  multiplication 

of  publie  oompMika,  some  of  them  incorporated  by  special 

statutes,  some  by  chArter  from  the  Crown,  and  others  formed 
upon  the  provisions  of  a  partnership  deed,  for  the  purpose  of 
granting  inarine  palidM  (k). 

By  the  Joint  Stock  Companies  Act,  1844  (7  &  8  Vict, 
c.  110),  it  was  enacted  that  every  company  insuring  ships 
and  tbeir  ei^gosB  a^unst  loss  and  damage  must  be  regis- 
tered (1) .  This  Aet  wtm  repealed  by  the  Oompanies  Act, 
1862,  which  provided  that  every  insurance  company  com- 
pletely  legiitefed  under  the  Act  nf  1844  should  register 
itnif  Older  ^  Aei  ef  1862  (^Tii).  By  such  legistratiom 
these  companies  obtained  the  advantages  suitable  to  each 
as  provided  by  the  Act  of  1862  (n).  By,  doing  so,  they, 
reteiaed  all  peopertj,  and  all  rights^  intereete,  and  obliga- 
tions in  connection  -with  property,  tbeir  rights  and  liabilities 

(1861),  1  B.  &  S.  956;  31  L.  J.  Q.  B.  93),  and  it  is  clearly  not  affected 
by  the  Public  Autiiorities  Protection  Act,  1893,  e.  2  (e).  Whether, 
howeyer,  it  survived  tbe  changes  in  pleading  effected  by  the  Rules  under 
tiw  Judicature  Aots  m  a  matter  of  aome  doubt.  Maclachlan  exproaaod 
the  ykm  HuA  fte  privflcge  remains  mbebanged.  (Amould,  ftii  ed. 
T«L  L  f.  Ul,  A.  (2).)  In  practice,  tb»  eomfmum  iadkato  ftiir  ^  Potate 
of  Mtam  "  w      MM  iMgr  M  0te  MendMili. 

ik)  See  HaQett  v.  DowdaU  (1862),  18  Q.B.  2,  17. 

(l^  The  Act  of  1844  extended  to  companies  established  in  England, 
Waka,  or  Ireland,  or  if  eetabliahed  in  Sootlaiid,  having  au  of&oe  in  the 
founei  eoontryt  e.  8. 

(m)  Ckunpanies  Act,  1862,  s.  209.    For  the  purposes  of  that  Act,  a 
aompany  tiiat  earried  on  the  buainess  of  insurance  in  common  with 
/  any  otiier  Iwnuicia  wAs  deemed  to  be  on  insnranee  eompany:  e.  8. 

(«)  Companies  Act,  1862,  es.  6,  180,  206,    The  corresponding  pro- 
|he  Companies  (Consolidatdan)  Act,  1908,  are  in  88.  2,249, 286. 
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in  respect  of  debts,  obligations,  and  contracts;  and  the  laot.  79. 
peoiiliar  modificatioiis  impressed  <hi  their  oonstitution — and 
their  rights  and  liabilities  in  oooneefion  therewith— by  the 
statute,  charter,  or  deed,  under  which  they  might  have  been 
formed  (o).  Moreover,  any  stipulation  or  condition  in  any 
policy  affeelii^  the  liatolity  of  members,  or  of  the  funds  of 
any  company,  remained  in  full  foroe  and  effect,  notwith- 
standing registration  of  the  company  under  that  Act  (p). 
The  repeal  of  the  Aot  of  1862  by  the  Oompanies  (Consolida- 
tion) Aet,  1908,  s.  ^6,  does  not  affect  the  position  of  these 
oompanies  (q). 

Any  company  registered  under  the  7  &  8  Vict.  c.  110,  if 
not  T^^isteved  under  llie  Cbiiqpuiiee  Aot,  1862,  did  not 
become  illegal,  but  was  subjected  to  tiie  fd^lowing  conse- 
quences:— 1.  It  was  incapable  of  suing,  yet  not  incapable  of 
being  sued,  either  at  law  or  in  equity  ;  2.  No  dividend!  was 
payabia  to  any  of  its  ^^azeholders;  and  3.  Each  director  or 
manager  incurred  a  penalty  of  a  day  during  default  in 
registering  under  the  Act  of  1862  (r) .  Policies  issued  under 
these  oifcumstuices  iqppear  to  be  valid  notwithstanding,  and 
they  may  be  enforced  against  the  company. 

No  partnership  or  company  consisting  of  more  than 
twenty  persons,  which  has  been  formed  on  or  after  the 
of  November,  18^  for  the  aoquisLttoa  of  gain  by  the 
company  or  its  members,  is  legal  unless  registered  under  the 
Act  of  1862  or  the  Act  of  1908  (s),  or  formed  in  pursuance 
of  BomB  other  Act,  or  of  letters  patent.  The  eSeot  of  this 
prcmsion  on  policies  made  by  such  a  partnership  or  eompany, 
if  not  registered,  is  a  point  which  remains  unsettled.  The 
better  opinion  seems  to  be  that  an  illegal  association  and 

(o)  Companies  Act,  1862,  ss.  193,  194,  196,  re-enaoted  in  88.  260,  261, 
963  of  Ihe  Companies  (Oonaolidation)  Act,  1908. 

(p)  Companies  Act,  1862,  8.  38  (6);  Companies  (Consolidation)  Act, 
1908,  a.  123  (6). 

(q)  See  OompameB  (OooMdidation)  Aoi,  1908,  as.  246,  246,  247. 
(r)  Gompaniet  Act,  1882,  ft.  210. 

(«>  Ibid,  s.  4;  CoB^aaloB  (OMUKdidftkm)  Afit,  IMS,  s.  1.  See 
Shaw  V.  Beam  (188S),  11  Q.B.I).  M8;  62  K  J.Q.B.  676;  la  f 
Padstow  Aas.  Aisodatieii  (1882),  20  Ck.  D.  137;  61  L.  J.  Gh.  844. 
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its  creditors  who  are  cognizant  of  the  illegality  will  not  be 
Mntted  hj  the  Ooiffte;  "biit  the  aasociatien  ouuiot  wml 
itmM  of  its  niegtality  to  defeat  a  claim  made  by  a  person  who 
had  contracted  with  it  in  ignorance  of  the  illegality  (t). 

If  the  iasne  oi  marine  polieies  be  uUra  vires  of  the 
omoDpany,  the  poHciee  aie  invalid,  and  the  preadiunfi  paid 
may  be  recovered  back  (w). 

Since  the  5  Geo.  c.  114,  legalized  insurance  companies 
and  frnttamtkipn,  ^  mode  of  making  thm  parties  to  a 
pc^cy  varies  with  the  oonetitntion  of  each.  Tor  this  purpose, 
the  several  names  of  all  the  members  of  the  partnership  or 
mm^pukj  new^  wm  neoonoarily  anhscrihed,  notwithstanding 
^  36  Geo.  3,  c.  63,  s.  11  (x).  In  aoine  oasea,  the  matt^  is 
left  as  at  common  law,  so  that  a  valid  policy  is  made  by  the 
subscription  of  the  partnership  firm,  or  the  application  of  the 
■eal  of  the  hody  oarpomto  (y).  Bnt  the  fonn  ^  eBeontion 
may  he  indefinitely  varied  by  ihe  statute,  charter,  deed, 
or  articles  of  association  under  which  the  company  is  con- 
atitnted  (z), 

(f)  See  Buckley  on  Companies,  9th  ed.  pp.  4,  5,  where  the  authori- 
ties are  cited;  see  also  Lindley  on  Partnership,  8th  ed.  p.  127. 

(m)  R«  Phoenix  Life  Aas.  Co.,  Surges  ^.  Stocks  (1862),  2  J.  &  H. 
441.  Accord.  Hambro'  v.  Hull  &  London  Fixe  Ass.  Ck>.  (18i58),  3 
H.  &  N.  789. 

That  the  dbjeets  of  s  company  incorporated  under  Uie  Act  of  1862 
or  dF  1906,  as  atetod  in  the  ]i|«iioraiidiim  at  mmtda/timk,  eannot  bo 
departed  iraa,  and  eonaeqiieDtly  -Uiat  a  eontraet  made  by  the  dizeo- 
iata  in  leopeet  of  a  awiter  sot  ineladed  in  «a<^  iiiimoraadiiin,  or  not 
iriiiy  laaidwifad  to  <ha  ooiyyqr*a  ohjeeiii  m  deimd  thewin,  ii  ultra  viret 
of  tte  dkaelon,  and  not  binding  on  tiw  ^on^aay,  it  aoir  matter  of 
clear  law.  See  Ashbury  Eailway  Carriage,  &c.  Co.  v.  Biche  (1875), 
L.  R.  7  H.  L.  «5S;  A.*G.  «.  Gi.  Baafan  B.y.  Go.  i  Appw  Gba. 

473. 

(x)  Eepealed  by  the  i30  &  31  Vict.  c.  23.  If  partners  do  underwrite 
their  several  names  for  separate  sums,  the  right  of  the  assured  against 
the  partnership  assets  is  not  thereby  invaUdatod.  Brett  v,  Beckwith 
(1866),  26  L.  J.  Ch.  130,  coram  M.  R. 

(y^  Mar.  Ins.  Act,  1906,  8.  24  (1),  ante,  §  26. 

(«)  See  the  general  principle  laid  down  and  applied  in  Reid  v.  xiUan 
(1849),  4  Ezeh.  828;  Dowdall  v.  AUan  (1849),  19  L.  J.  Q.  B.  41. 
In  an  anrcported  oaaa  whiM  a  role  lar  a  mm  lirial  or  to  enter  a  verdict 
te  ^  dafendante  'waa  dhdilntd  on  the  ground,  among  others,  tiiat  the 
dodaraHon  porforied  to  be  on  a  limpie  aontcaol;,  whoraaa  the  policy 
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80.  The  business  of  insurance  is  carried  on,  not  only  by    Soot.  80. 


individual  underwriters  and  companies,  for  the  purpose  of  Association  of 
earning  profits,  b«t  aJbo  lugely.  by  associatioiis  of  shipomm, 
who  agree,  each  entering  his  ships  for  a  certain  amount,  to 
divide  among  themselves  one  another's  loss.    These  are 
oalled  mtEtual  insoraiice  aaaociatioiis  dabs. 

These  clubs  appear  to  have  originated  in  the  prohibition 
imposed  by  the  Act  of  1719  against  insurance  by  chartered 
oompanies,  and  to  have  been  designed  to  al^ord  their  raembm 
a  more  adequate  protecticm  than  that  fomiieAied  by  private 
underwriters  for  a  smaller  rate  of  premium  than  they  re- 
quired (a).  The  Courts,  however,  in  their  endeavour  to  pre- 
ierve  to  the  two  old  eompanieB  tlie  m<»iopol j  secared  to  l^em 
by  the  Act  of  1719,  as  against  every  other  public  body 
formed  for  the  purposes  of  marine  insurance,  decided  that 
the  m^bers  of  sodi  aaooiatioiis  could  only  be  individuaU j, 
and  not  collectively,  liable  to  sucb  of  liieir  mmbera  aa 
sustained  a  loe6(&).  Consequently,  where,  in  case  of  the 
insolvency  of  any  one  of  the  nuembers,  all  the  others  oov»- 
nanted  that  they  would  be  liable  to  make  good  his  losses^ 
Lord  Kenyon  held  that  such  association  was  illegal,  although, 
except  in  case  of  insolvency,  each  member  only  covenanted  ^ 
severallj  to  pay  for  his  eepacate  diare  (e).  The  result  of 
these  decisions,  of  oourae,  was  that  the  objects  wbich  such: 
associations  had  in  view  were  only  imperfectly  obtained. 

The  erystem  of  mutual  insurance  has,  however,  been  Associationa 
llMlliirely  altered,  in  ooiiseqaenoe  of  the  abdxtion  of  the  pro-  ^mpaniao 

was  made  by  a  company  under  seal,  when  oauBe  came  to  be  shown  on 
that  point,  Blackburn,  J.,  inquired  whether  the  seal  in  that  oaee  had 
•  any  other  legal  effect  than  merely  to  put  the  contract  in  the  form 
proper  to  the  company.  The  point  waa  mot  further  pressed  by  tho 
defendants.   Roper  v.  English  and  Scotch  Marine  Ins.  Co.,  coram  Q.  B. 

(a)  See  per  Pollock,  B.,  in  Marine  Mutual  Ins.  Assn.  t).  Young  (1880), 
4  Asp.  M.  C.  357. 

(6)  Harrison  v.  Millar  (17%),  7  T.  R.  340,  n. ;  Lees  v.  Smith 
(1797),  ibid.  338;  and  see  Strong  v.  Harvey  (1825),  3  Bing.  304. 

(o)  lieee  v.  Smith  (1797),  7  T.  B.  338.  It  wae  decided  not  to  be 
nooeauury  to  speolfy  on  the  face  <^  liie  pidiey  the  reepeotiTe  mims  fxxr 
whicii  liie  memVert  aavwrally  inaoxe.   Dowoll  v.  ICoon  (181i5),  4  Camp. 


Urn 
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■Mi.  80.  hibition  of  insurance  by  corporations  and  partnerships,  and 
as  a  raralt  of  tbe  CoiapaBieB  Act,  1^.  It  has  hem 
established  tbat  a  tniitiial  insonmoe  assoeialioii  is  a  oompany 
for  the  acquisition  of  gain  by  the  company  or  its  membera 
within  sect.  4  of  that  Aot,  and  is  thecefona,  when  conaisting 
of  mwHian  tw«D^  meffihors,  an  ilkgal  asmiation  vaJmm 
registered  (d) .  <•* 
The  consequence  is  that  the  associations  are  now  alwaya 
f«giatei<ed  nadbr  tfaa  Aet^  wmtiSky  as  onlindted  eompanies,  or 
companies  limited  by  guarantee  (e) .  In  general,  it  is  now 
the  association  itself  which  is  the  insurer,  not  as  formerly 
&6  individiial  iBMii^efs,  and  the  oanse  of  acticm  of  the 
member,  as  assored,  is  against  tiM  association  itself,  not 
against  the  other  members.  The  consideration  which  the 
member  gives  for  his  insuranoe  is  his  liability  to  contribute 
in  the  manner  |»NmMi  hy  the  roles  of  the  assoeiatioa  to  the 
losses  of  other  members  (/)  and  to  the  expenses  of  manage- 
ment (g),  and  often  also  the  payment,  in  addition,  of  an 
initial  pi^Moiam,  or  eotsaBoe  Isa(A). 

(d)  In  re  Arthur  Avera^  Association  (1875),  L.  R.  10  Ch.  542; 
In  re  Padstow  Total  Loss  Association  (1882),  20  Ch.  D.  137,  in  which, 
case  an  order  for  the  winding-up  of  an  unregistered  aasociatlon  of  more 
*     tiian  twenty  members  was  discharged. 

(c)  See  Lion  Mutual  Marine  Ins.  Association  v.  Tucker  (1883),  12 
Q.  B.  D.  176;  In  re  Bangor  &  North  Wales  Hatoat,  &o.  Anoeiatioiiy. 
Baird's  Case,  [1839]  2  Oh.  dSS;  and  Gorfield  v.  Bndianan  (1913),  2f 
Times  L.  B.  268,  as  to  iiie  eieot  of  »  lunitstioii  by  guanurtee  in  tils' 
tmmA  of  the  wiBding-up  ni  aa  aisoflis*i<m. 

(f)  8so  the  TCWute  ^  Bvstt,  K*      ia  Lte  Ins.  Aiowatioii 
TMer  (IM).  IS  Q.  B.  P.  lU,  187,  on  the  qnsstum  of  eonsidenitioa^ 
wku9  ihe  Medbcrs  of       issnnialinii  were  themaelves  the  iBSwrers. 

(f)  These  an  now  some  clubs,  who^  poliej-holden  are  divided 
iah>  two  classes — (1)  those  who  pay  a  fixed  premium  only,  (2)  those- 
who  are  liable  to  oontribnte  by  calls  to  the  loeaes  of  other  members. 
If  the  fixed  premiums  are  insufficient  to  meet  the  aggregate  looses 
of  the  former  class,  the  deficiency  is  made  good  by  contributions  from 
the  members  in  the  latter  class ;  if  they  exceed  the  amount  of  such  losses, 
the  surplus  is  appropriated  to  the  payment  of  the  losses  of  the  second 
class.  See,  e.ff.^  Corfidtd  v.  Buchanan  (1913),  29  Times  L.  R.  258,. 
infrOy  §  83. 

(A)  For  a  series  of  ndes  fixing  the  llahilitieB  of  members,  see  North- 
Ettitem.lOOA  88.  Ins.  Am.  p.  Bed  "8"  Stsamship  Oo.  (1906),  1% 
OBS.Cais.S8. 
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At  one  time  an  opinion  prevailed  that  a  policy  was  not     Sect,  go. 
necessary  for  the  validity  of  contracts  of  mutual  insurance  (i),  The^Stamp 
but  it  has  been  established  that  the  Stamp  Acts  apply  to  to^mntoal 

such  insurances,  for  the  validity  of  which,  therefore,  a  policy  ^surance. 
containing  the  particulars  required  by  the  Stamp  Act,  1891, 

is  requisite  (^). 

In  favour  of  these  clubs  an  exception  has  been  made  to 
the  general  rule  that  policies  may  not  be  stamped  after  they 
have  been  underwritten  (except  on  payment  of  a  penalty). 
By  sect.  95  of  the  Stamp  Act,  1891,  a  policy  of  mutual 
insurance,  originally  sufficiently  stamped,  may,  if  required, 
be  stamped  with  an  additional  stamp. 

A  club  policy  has  been  held  to  be  properly  signed  within 
the  meaning  of  the  Stamp  Act  when  sealed  with  the  seal 
of  the  association,  and  attested  by  the  manager  (0;  and 
«ect.  24  (1)  of  the  2t(^ine  Insuranoe  Act,  1906,  declares 
that  the  seal  of  a  corporaticwa  may  be  a  sufficient  signatora 
to  a  policy. 

Mutual  insurance  is  specifically  dealt  with  in  sect.  85 
of  the  Marine  Insurance  Act,  1906,  the  terms  of  which  are 
as  follow: — 

(1)  Where  two  or  more  persoii;s  mutually  agree  to 
inspire  each  o^ier  ugainst  mariEe  losses  there  is  said  to 
be  a  muliNd  iii8iii»iee. 

(2)  The  provisions  of  this  Act  relating  to  the  premium 
do  not  apply  to  mutual  insurance,  but  a  guarantee,  or 

such  other  arrangement  as  may  be  agreed  upon,  may  be 
substituted  for  the  pi-emium. 

(3)  The  provisions  of  this  Act,  in  so  far  as  tliey  may 
be  modified  by  the  agreement  of  the  parties,  may  in  the 
case  of  mutual  infiurance  be  modified  by  the  terms  of 
the  policies  issued  by  the  association,  or  by  the  rules  and 
regidations  of  the  association. 

(0  BfooOey  i;.  Williams  (IMS),  82  L.  J.CSi.  n«;  see  also  Mamy 
V.  BedkwHik  (1M4),  %n.kU,m. 

(k)  In  re  London  Marine  Ins.  AsaoelaluMi,  Smith's  Case  (1869), 
L.B.  4  Oh.  €11;  In  le  Artirar  Average  Assoeiatkm  (1875),  L.B.  10 

(0  Marine  Mnliial  Ins.  Ass.  v.  Young  (1880),  43  L.  T.  N.  S.  441. 
A. — ^V0L.  I.  8 
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Bmcl.  BO.  (4)  Subject  to  the  exceptions  mentioned  in  this  section, 

"""""^^  the  provisions  of  this  Act  apply  to  a  mutual  insurance. 

Sub-sect.  (1)  does  not  correctly  describe  the  existing 
syvkem  of  mutual  iaraiiBee;  for,  a»  ire  htm  seen,  it  is  the 
associations,  not  the  members,  who  are  now  the  insurers. 

Bisks  and  81.  The  system  of  mutual  insurance  is  now  used  by  ship- 

insured  by  owners,  not  only  for  the  ordinary  insurance  of  ship  and 
^  :&eight,  but  also  to  ooiver  a  number  of  risks  and  liabilities 

which  are  not  protected  by  the  ordinary  policies.  The 
insurances  are  made  subject  to  the  articles  of  association  and 
the  rules  and  r^ulations  of  the  particular  aasooiation  (m% 
whieli  «re  usually  by  express  referenee  ineorporated  into  the 
policies  issued  to  the  members  .  One  class  of  mutual 
insurance  associations  insures  the  ships  of  the  members 
against  the  same  naks  as  aie  and«rtaken  by  lioyd's 
Ordinary  time  underwriters  Under  their  ordinary  policies.  The  policies 
insuraatet  on  naade  subject  to  exceptions  and  special  clauses  similar 
in  most  reqpeeto  to  those  eontaiaed  in  the  time  policies 
snbeoribed  at  JAoyd*B,  The  exeq>ti<tt  of  particular  average 
is,  however,  not  always  the  same  as  in  the  memorandum  of 
Lloyd's  policy.  Sometimes  the  amount  is  not  3/.  per  cent, 
as  in  ilie  latter,  but  H.  per  sent.  (»r  at  a  oortain  rato  {e.g., 
per  gross  registered  ton.  Sometimes  the  ship  is  warranted 
free  from  particular  average  under  a  specified  sum,  e.g.^ 
under  500L 

(my  A  knowledge  of  the  rules  by  which  a  member  of  an  association 
has  agreed  to  be  bound  will  be  inputed  to  him.  TurnbuU  v.  Woolfo 
(1862),  7  L.  T.  N.  S.  483. 

(n)  A  policy  incorporated  the  provLaions  of  the  articles  of  asso- 
ciation, which  were  indorsed  on  the  policy.  One  of  these  articles,  which 
provided  that  the  assured  should  keep  one-fifth  of  the  ship's  value 
uninsured,  was  invalid  for  non-compliance  with  the  formaUties  of  the 
Companies  Act.  The  House  of  Lords  held  that  the  condition  was 
Bevertttelefls  binding  as  a  ocmtraot.  Haurhead  v.  Forth,  Ice.  Mutnal  Ina. 
AaMdaiion,  [1894]  A.  O.  72.  Whore  ilie  policy  eontaiiwd  no  r^sreBee 
to  Oe  raiea,  ii  wm  hM  Aai  Oie  member  itbo  had  by  letter  agieed  to 
ba  hmmA  \if  tbe  ralta  eeold  be  aoed  lor  a  eontrabaliim,  and  that  1km 
Mtar,  tibwyh  aaataa^ed,  eoidd  be  giTen  in  evidmuse.   la  xe.ABicfl 


CHAP.  IV.]        INSURERS  ON  SEA-PmiiaES, 


115 


Another  class  comprises  mutual  associations  for  the  9L 
iBBiiraiiee  of  freight.  Not  only  do  the  policies  of  these  Freight, 
associatknui  itmm  ihe  membeni  against  a  hm  of  freight  in 
respect  of  which  there  is  an  insurable  interest,  but  Hiey 
<3ommonly  incorporate  a,  rule  which  provides  that  in  case  of 
the  total  lotw  of  a  member's  ship,  the  amount  insured  with 
the  association  diall  Ibe  deemed  to  be  his  interest  at  risk. 
This  provision  seems  to  amount  to  an  admission  of  interest, 
and  to  make  a  policy  into  which  the  rules  are  incorporated 
a  wager  policy  (o). 

Mutual  associations  have  been  established  to  imkmnify  "Thliia.'* 
the  members  against  loss  caused  by  the  customary  deduction 
of  "  thirds  "  and  "  sixths  "  from  the  cost  of  new  imateriab 
or  of  repairs  to  their  ships  (p). 

Other  associations  insure  their  members  against  certain 
kinds  of  losses,  not  covered  by  the  ordinary  insurances,  which 
care  included  undw  the  head  of  "smaU  damage."  Among  Sm^ 
these  losses  are— (1)  particular  average  losses  on  ship  under 
3i.  per  cent,  or  other  small  particular  average  losses  which 
the  underwriters  except  in  the  ordinary  policies;  (2)  the 
^t  of  the  wages  and  provisions  of  the  crew  »while  tbe  ship  ^ 
is  ashore,  or  disabled,  or  under  average  repairs;  (3)  damage 
to  the  ship  by  striking  the  groi^nd  when  such  striking  does  . 

not  amount  to  stranding. 

Other  associations  insure  shipowners  against  loss  caused  Dtttantioii. 
l»y  the  detention  of  their  ships  from  various  causes,  such  as 

(oy  See>>«*,  "Wager  Micies,"  §§  311,  312.  In  United  Kingdom 
gMMI  SS.  Ass.  Association  v.  Boulton  (1898),  3  Com.  Cas.  330,  a 
itiftlS  a  freight  club  provided  that  "  the  interest  insured  shall  be  ihe 
;aBM>unt  entered  in  the  association,  which  amount  r^hall  be  paid  in  tho 
event  of  the  total  loss  of  the  steamship  entered,  whether  the  vessel  bo 
loaded,  in  ballast,  or  under  time  charter."  Bigham,  J.,  thought  that 
tho  rule  was  framed  to  cover  loss  of  freight  consequent  on  the  total  loss 
of  the  ship,  and  not  caused  by  perils  of  the  sea.  See  aho  Oote  r. 
Bolton,  [19121  3  K.  B.  315.  The  plain  meaning,  howevw,  of  ^  and 
BimUar  rules  seems  to  be  that  the  assured  shall  tec»w  ia  the  event  of  a 
total  loss  of  ship,  whether  or  not  he  has  any  freight  at  ridt,  aaA  it 
is  beUeved  that  this  is  Ae  constme^n  which  in  practice  has  been  put 

4ipon  these  mlee. 

ipy  Sec,  aa  to  theM  deductiont,  pest,  §§  lOi*— 10«M>- 

8  (2) 
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detention  while  stranded  or  sunk,  or  under  repair,  detentiou 
^     by  breakdown  of  machinery,  in  quarantine,  throng  \h» 
rnrnA,  of  the  sliip,  or  when  the  ship  is  ioe-bonnd  in  oonse- 
qiience  of  damage. 

Mid  inden-  important  class  of  mutual  insurance  associations  con-^ 

sists  of  those  called  protection  and  indemnity  assoeiatiiims.. 
Their  ohjeet  is  not  only  to  indemnify  their  members  against 
oertain  lia,bilities,  but  also  to  assist  them  in  certain  kinds 
of  litigation  in  respect  of  their  ships,  e.^.,  with  chartmirs, 
owrgo-owners,  seamen  and  pablio  an^oritiee.    They  usually 
m^irtake,  mier  Ma,  to  indemnify  their  members  against 
liabilities— (1)  for  life  salvage,  and  for  damages  in  lei^t 
of  loss  of  life  and  peiwmal  injury,  indwiing  now  oompmisa- 
tion  payahie  to  memfbm  of  the  crew  and  their  dependants 
under  the  Workmen's  Compensation  Act,  1906;  (2)  for 
medical  and  funeral  expenses,  &o.  incurved  in  rapeot  ^  the 
©lews  of  their  ships  {q);  (3)  fwr  the  lost  of  or  damage  to 
goods  carried  <m  their  ships  {r)  •  (4)  for  the  one-fourth  of 
the  damages  and  expenses  consequent  on  collision,  which  is 
not  covered  by  the  ordinary  eoUisiim  da^use;  (5)  for  damage 
to  hafix^urs,  piers,  &c.;   (6)  for  the  expenses  of  raising 
wrecks;  (7)  for  quarantine  expenses,  and  the  expensea  of 
disinfection  in  consequence  of  outbreaks  of  disease  on.  their 
diips.   They  also  iwually  undertake  to  pay  to  the  shipo^Tier 
the  cargo's  proportion  of  general  average  (not  including 
damage  to^the  ship)  when  it  is  not  lecoverabie  from  the 
cargo-owner  or  the  ^p's  underwriter  («) . 

iq)  See  Rogers  v.  British  Shipowners'  Mutual  Protection,  fte  Asm- 
ciation  (1896),  1  Com.  Cas.  414,  in  which  it  was  held  that  the  club  was 
not  liable  under  its  rules  for  expenses  incurred  in  nh^^^iiing  whitUfcrte* 
for  members  of  the  crew  disabled  by  illness. 

(r)  For  the  meaning  of  the  term  "improper  navigation,"  where  the 
■bipowiieraw«re  protected  against  damage  to  goods  on  board  when  caused 
2Lz!i"2?~^'  navigation  of  their  ship,  see  Good  v.  London  SS.  Owners' 
'^^^^^^^^  AMOciation  (1871),  L.  R.  6  C.  P.  563;  Carmiehael 
Vjft^V^  Indemnity  Association  (1887) 

19  Q.  B.  D.  242;  Canada  Shippingr  Co.  v.  British  Shipowners'  Mutual 
Brotection  Association  (1889),  28  Q.  B.  D.  842.   See  also  The  Wark 
worth,  C.  A.  (1884),  9  P.  D.  146. 
(#)  It  is  not  the  praotiee  <*f  protection  and  indemnity  aasodatioaf  t&. 
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In  eensequence  of  the  modem  praotiee  of  inserting  in  the  8^ot^^^  y 
ordinary  policies  the  clause  excepting  capture  and  seizure,  War  cite. 

issue  policies  to  their  members.  The  contract  befcwe<Mi  the  association 
and  the  member  is  effected  by  a  request,  usually  made  on  a  printed  form 
on  the  part  of  th«  shipowner  addressed  to  the  association,  to  enter  tho 
specified  ship  or  ships  ftw  protee4aon  and  indemnity  for  ^eo^tsd  tonnages, 
and  the  acceptance  of  such  request  by  the  association.  Whether  or  not 
this  piwednre  is  softsicait  to  make  a  valid  contract  depends  on  whether 
the  contract  is  "a  contract  for  sea  insurance  "  within  tho  meaaiing  of 
s.  98  of  the  Sinmp  Aot^  1891.  It  -would,  in  fact,  be  impossible  to  comply 
wia  tiie  provisions  of  s.  98  (8),  which  requires  that  a  poUcy  of  sea 
insurance  diaU  specify  inter  alia  the  sum  or  sums  insured.  (Seo  also 
liar.  Ins.  Act,  ss.  22,  23  (4),  91  (1)  (a).)  This  impossibility  is  due  to 
tiie  fact  that  the  liability  of  the  association  is  not  restricted  to  any  parti- 
cular sum,  and  any  such  restriction  would  defeat  the  main  ol)ject  for 
which  the  avsswiation  exists— /.p..  to  protect  its  members  against  liabili- 
ties whiclrarc  themselves  indefinite. 

A  contract  of  this  nature  differs  from  an  ordinary  contract  of  marino 
insurance,  inasmuch  as  it  does  not  pretend  to  recoup  a  member  for 
damage  affecting  any  subject-matter  of  insurance.  And  it  is  not  at  all 
clear  from  the  Stamp  Act  that  an  agreement  of  indemnity  against  » 
liability  to  a  third  person,  although  such  liability  may  itself  arise  in- 
directly from  a  sea  peril,  is  itself  a  contract  for  sea  insurance  requiring 
a  policy.  Of  l&e  Uabil^ies  ordinarily  undertake  such  associations, 
that  whidi  it  is  most  ditteolt  to  du^lnguish  from  a  sea  risk  i»  ^  liabili^ 
to  pay  the  shipowner  the  cargo's  ^portion  of  general  average  in 
cer^tin  cases. 

On  the  other  hand,  s.  93  (1)  of  tho  Stamp  Act  expressly  exempts  the 
insurances  referred  to  in  s.  55  of  tho  Merchant  Shipping  Act  Amendment 
Act,  1862,  from  the  necessity  of  being  expressed  in  a  jwlicy  of  sea  insur- 
ance. These  are  insurances  against  liability  for  damages,  in  respect  of 
which  a  shipowner  was  thereby  entitled  to  limit  his  liability— i.^.,  for 
loss  of  life  and  loss  of  or  dainatje  to  goods  on  board  his  slj^ip.  This  sub- 
.soction  is  unnecessary  unless  a  policy  of  sea  insurance  wil:dd  otlierwise 
be  rotiuisite.  Its  existence  is,  therefore,  some  ground  for  the  argument 
that,  inasmuch  as  the  associations  undertake  <^r^||of  the  same  nature 
as  those  referred  to  in  the  56tii  section.  Shipping  Act 

Amendment  Act,  1862,  which,  however,  are  nS^^P^  ^7  ^'  ^  (1)  ®* 
the  Stamp  Act,  1891,  a  policy  in  respect  thereo^jUpessary. 

The  question  might  also  be  raised  whether  an  Agreeii||||||plweien  such 
an  association  «id  a  member,  if  containing  several  provisions  of  which 
some  taken  hy  tiiema^vea  do,  but  others  do  not,  amount  to  sea  insurance, 
is  severable,  so  tiiat  the  contract  would  be  good  so  far  as  it«  terms  were 
not  required  to  he  expressed  in  a  policy,  and  bad  only  as  to  the  remainder ; 
or  whether,  on  the  other  hand,  the  whole  agreement  is  void.  In  jnany 
cases  there  would  undoubtetUy  be  much  difficulty  in  severing  tho  different 
provisions  of  such  an  agreement  from  each  other.  It  may  be  arguable 
that  where  the  agreement  between  the  association  and  the  member  pro- 
vides for  an  indemnity  against  a  large  number  of  liabilities,  only  one  or 
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it-    aasociatioBs  have  also  hem  foimded  for  mutual  insurance 
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w    against  war  risks. 

Roles  of  82.  The  rules  of  the  mutual  insuranoe  associations  vair 

mutual 

accorduig  to  their  objects,  and  to  some  ^tent  acocnrding  to 
the  views  of  their  directors  and  members;  but  there  are 
certain  provisions  which  are  almost  invariably  to  be  found 
in  the  rules  of  all. 

It  is  usually  provided  that  a  person  desiring  to  insure  a 
ship  shall  deliver  to  the  association  a  proposal  in  writing, 
aathoiizing  the  diiectois,  if  they  aooept  the  proposal,  to  enter 
his  name  in  the  register  of  membm,  and  the  insurance  in 
the  register  of  insurances 

We  have  already  seen  that  a  contract  for  sea  insurance 
musty  with  oertaki  exo^[>tiQns,  to  be  valid,  comply  with  the 
requirements  of  the  Stamp  Act.  Where,  however,  a  member 
of  a  mutual  association,  having  vessels  on  its  books  as  insured, 
paid  calls  and  oth^wise  acted  as  if  he  were  a  member,  he  was 
held  to  be  estopped,  in  an  action  for  calls  on  losses,  froin 
denying  his  liability  on  the  ground  that  the  losses  were  paid 
without  any  stamped  policies  having  been  issued  (tt).  Again, 
where  a  ship  insured  with  an  association  wiia  lost,  wnd  the 
books  showed  that  the  sum  due  to  the  member  for  the  loss 
had  been  assessed  by  the  committee  and  paid  by  the  members, 
it  yms  held  that  there  was  a  sufficient  admionon  of  liability 
im  lbodq|.^to  suable  the  assured  to  recover  without  pro- 
ducing a  stamped  policy  {x) . 

two  of  which  require, to  be  insured  against  by  a  policy,  the  contract,  taken 
as  a  whole,  is  not  one  which  requires  to  be  expressed  in  a  policy  of  sea 
iHMmuioe. 

(0  WImvd  «  role  pxovided  that  a  person  beeuw  a  member  only  by 
ugmng      axtklet,      ■■odatimi  was  Md  to  be  estopped  fram  aaeert- 

ftiii  a  p«m  in»  aoi  a  aMBi»flr  w]k»  M  iiot  ae  ligiied,  M 
piii  coBlKibvlMni  MmtA  by  the  a«oeiaiioA  itom  Bdwuris  v. 

AhtmjMMaMmp  Im.  Society  (1«76),  1  0.  B.  D.  5St.' 

<«)  Barrow-in-Fumess  MuImI  Ship  Ins.  Gb.  v,  AOkhmtx  (18S5)» 
54  L.  J.  Q.  B.  377.  See,  however,  In  xe  lamim  Ibriae  lae.  Aworfafiea, 
Sautli'e  Cue  (1869),  L.  E.  4  Ch.  611. 

(z)  In  re  Teignmouth  and  General  Mntael  Sluppii^  Aaaoeiatimi  (187S}, 
L.  B.  U  £^  148^  41  L.  J.  Cai.  «7». 
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The  practice  is  to  inmue  by  time  pcdicies  from  noon  ofthe  Sect,  sa. 
20th  of  February,  Greemwrich  time,  or  from  noon  of  the  date 
entered  in  the  register  of  insurances,  until  noon  of  the 
following  20th  of  February.  There  is  usually  a  rule  which 
provides  that  the  insuranoeB  shall  be  renewed  from  year  to 
year  on  the  20th  of  February,  unless  either  the  member  or 
the  association  gives  notice  to  terminate  the  insuranoe  in  the 
manner  and  at  the  time  presmbed  by  the  rules  (y). 

There  is  almost  always  a  rule  declaring  that  no  policy 
issued  by  the  associatimi  shall  be  assigned,  mortgaged,  or 
disposed  of ,  so  as  to  pass  any  part  of  the  beneficial  interest 
in  the  policy,  without  the  consent  of  the  association  endorsed 
upon  the  policy  {z).  Another  usual  rule  provides  that  the 
association  shall  not  be  bound  to  take  notice  of  the  interest 
of  any  person,  other  than  the  member  insuring,  in  any  ship 
or  insurance,  unless  a  memorandum  of  the  name  and  interest 
of  such  person  has  been  endorsed  on  the  policy  with  the 
consent  of  the  associaticm. 

Usually  the  rules  provide  that  the  insurance  shall  cease  on 
the  death,  insolveney,  or  lunacy  «£  the  member,  or  if  the 
member  mortgages  the  ship  (a),  unless  a  sufficient  guarantee 
for  the  payment  of  all  contributions  be  given  to  the  associa- 

(y)  This  rule  has  been  held  not  to  make  a  dub  policy  a  contumiair 
policy  beyond  the  day  on  whicsh  it  is  expreeeed  to  tefminate:  Tiiiihman  v. 
Northern  Maritime  Jm  Qo>.  (1873),  L.  B.  8  C.  P.  216;  in  the  Bidi. 
Ch.  (1876),  L.  B.  See  ftoH,  §  i«. 

(2)  See  Laurie  t^.  iMBkartiepool  llhifds  Indemiuty  Aasoeimtlon 
(1899),  4  Com.  Obs.  828. 

(«)  See  Turnbull  v.  Woolfe  (186«),  7  L.  T.  N.  8.  488;  Alexander 
^.  CampbeU  (1872),  41  L.  J.  Oi.  478.   A  rule  iriiieh  piovMed  lliat 
''no  veeMl  ivhidi  is  vort^a^  ehaU  be  inwired  unlMfe  tiie  medgagee 
gives  ft  written  goaiantee,  im,,**  wm  held  te  iqnP>7  ^  ^  * 
gaged  at       time  wkm  the  iasuaaoe  was  made,  and  not  tp  render  a 
gnanoEtee  aeosssary  when  a  ship  was  mortgaged  afterwaide;  Hutchinson 
V,  Wright  (1868),  26  Beav.  444;  27  L.  J.  Ch.  834.  For  ihe  construction 
vt  this  rule,  see  also  North-Eastem  100  A  SS.  Ins.  Am.  v.  Red  "  S 
Steamship  Co.  (1905—6),  10  Com.  Oas.  245;  12  Com.  C&s.  26.  In 
tiiat  case  tlie  Court  pf  Appeal  held,  affirming  Oiannell,  J.,  that  the 
member,  lalthough  unprotected  in  consequence  of  the  rule,  was  liable  under 
tiie  roles  of  the  aasociation  to  pay  contributions. 
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la.    tioQ^d).  la  g^end,  also,  tlie  lial>ilitj  to  contribute  to  future 
I08B68  oeam  on  the  loss  or  sale  of  the  ship. 

In  case  of  a  dispute  between  a  member  and  the  assooiatioa 
with  regard  to  a.  daim,  the  rulas  almost  inyariahly  make  a 
T^eienoe  to  whitraticm  a  ocmdition  {Mrecedent  to  the  right  of 
the  member  to  bring  an  action  (c) . 

Ofstrilmtioiis.     83.  The  most  characteristic  feature  of  the  system  of 


membera,  has  abeadj  been  pointed  out.     Frequently  an 
entrance  fee  is  paid  when  a  ship  is  accepted  for  insurance, 
and  many  associations  require  an  initial  premium  to  be  piaid 
every  year  in  respect  of  each  ship  insured.   When  a  claim 
fOT  a  loss  has  be^  allowed  and  there  is  no  fund,  such  as  the 
initial  premiums,  out  of  which  it  can  be  paid,  the  necessary 
How  assessed,  sum  is  raised  by  a  call  on  all  the  members.    The  contribu- 
tioiis  are  asaessed  on  them  either  in  proportion  to  the  amounts 
for  which  they  are  insured,  or  in  proportion  to  the  gross 
restored  tonnage  of  their  ships,  as  the  rules  prescribe. 
Sometimes  in  insurances  <m  ships,  oontribatiims  m  respect  of 
total  and  general  average  losses  ai<e  levied  on  the  amounts 
insured,  while  contributions  for  particular  average  losses  are 
assessed  according  to  tonnagie. 
Gbmsjor        Where  an  association  was  by  the  terms  of  its  policies  under 
eoHti&aiioiit  liability  only  to  the  member,  it  was  held  that  a  part-owner 
^j^otS^"*       ^  s^^^P  0^^®^  than  the  member  could  not  bring  an  action 

P^*^^  a  loss  (d).  Similarly,  it  was  held  that  an 
aaBoeiatio&  ooaM  not  bring  an  action  for  contributions  against 
a  part-owner,  as  the  undisclosed  principal  of  the  managing* 
owner  who  had  become  a  memiber  ot  the  association  in  respect 

(6)  See  Hngliet  p,  TindaU  (ISM),  IS  C.B.  9S. 
^  (e)  See  Scott  v.  Avery  (1855),  5  H.  L.  Gm.  811;  25  L.  J.  Bx.  MS. 
Far  the  effect  of  a  rule  which  provided  that  in  certain  events  thedeebioii 
of  the  directors  should  be  final,  see  The  Warwick  (1890),  15  P.  D.  189. 
An  improper  hearing  by  the  directors  does  not  pieolude  a  memljcr  from 
bringing  an  action.  Ibid.;  Edwards  v.,  AbezajMMi  ICntual  Hbk^  Im, 
Society  (1876),  1  Q.  B.  D.  563. 

{d)  3Iontgomerie  v.  United  Kingdom  Mutoal  SS.  Assarsnce  Asso- 
ciation,  [1891]  1  Q.  B.  370.  . 
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of  the  ship,  wh^  the  pdicy  was  expressed  in  a  form  which  S>ct.  88^ 
made  the  memher  only  liahle  upon  it  (e).  Where,  however, 
the  policy  issued  to  the  managing  owners  of  a  ship,  who 
insured  her  m  their  own  names,  was  an  adaptation  of  LI03  d's 
policy,  containing  Oie  clause  "  as  well  in  his  or  their  own 
names  as  for  and  in  the  name  or  names  of  aU  and  every  otlwr 
person  to  whom  the  same  doth,  may,  or  shall  appertain,  &e.," 
it  waa  hdLd  ^  the  other  owners  could  be  suod  for  contri- 
butions, as  being  the  persons  insured  by  the  policy  (/).. 

The  result  of  the  cases  is  that,  generally  speaking,  under 
the  rules  and  policies  of  the  associations,  the  ownei-s  of  a  ship, 
yrho  authorize  a  pfflcwm  to  effect  an  insurance  with  and  to 
become  a  member  of  an  association,  are  liable,  as  assmed,  to 
he  sued  for  contributions.   They  ought,  therefore,  on  general 
principles  to  be  able  themselves  to  enforce  claims  for  losses; 
but  the  rules  often  provide  that  daims  can  only  be  enforced: 
by  the  member.     The  question  whether  the  owners  who 
authorize  the  insurance  are  themselves  members  was  raised 
but  not  decided  in  one  of  the  cases.  "  It  may  be,"  said  Lord 
Esher,  "  that  the  defendants  "  (the  assured)  "are  members  for 
the  purpose  of  paying  contributions,  though  not  for  the  pur- 
jjose  of  voting,  and  that  they  are  not  liable  to  contribute  to 
the  expenses  of  the  association  other  than  in  respect  of  losses 
of  other  ships  insured  "  (^r).   Subject  to  any  special  rules  of 
the  particular  association,  it  is  submitted  that  this  is  a  correct 

iriew  of  their  position. 

The  memorandum  of  a  mutual  insurance  association 
enabled  it  to  undertake  re-insurance  risks  generally,  and  the  non-memberg. 

(*)  United  Kiogdom  Mutual  SS.  Ass.  Association  v.  NcviU,  C.  A. 
(1887),  19  Q.  B.  D.  110   See  per  Lord  Esher,  M.  R.,  22  Q.  B.  D.  719. 

(/)  Great  Britain  100  A  1  SS.  Ins.  Association  v.  Wyllie,  C.  A. 
(1889),  22  Q.  B.  D.  710;  following  Ocean  Iron  SS.  Association  v.  Leslie 
(1887),  ibid.  722,  n.;  British  Marine  Mutual  Ins.  Co.  v.  Jenkins,  [1900] 
1  Q.  B.  299.  In  the  last-mentioned  case  Bigliam,  J.,  held  that  this 
liability  was  not  inconsistent  with  the  rule  that  "  a  member  shall  be  un- 
insured in  respect  of  any  interest  entered  if  he  becomes  bankrupt  or 
insolvent,'"  unless  an  approved  guarantee  be  given. 

((J)  Great  Britain  100  A  1  SS.  Ins.  Association  v.  Wyllie  (1889),  22 
•Q.  B.  D.  at  p.  717. 
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8«ct.  83.  policies  of  re-insuranoe  issued  by  the  aesociation  at  fixed  rate» 
of  premimu  declai^  that  the  assured  should  not  be  iiablo  for 
iurther  oontribulioiWy  nor  entitled  to  share  in  any  profit,  and 
that  they  wftiyed  any  right  of  votiBgat  the  general  meetings. 
One  of  the  articles  of  association  provided  that  every  person 
effecting  an  insurance  or  re-insurance  should  be  deemed  to 
haye  become  a  membw.  The  House  of  Lords  held  that,  not- 
withstanding this  article,  this  class  of  policy-holders  were  not 
members,  and  could  not  be  made  contributories  in  the 
innding-^iqpy  and  also  that  the  issue  of  the  fixed  preminm 
polioies  was  not  ifttra  mrM  (^) . 

84.  Sometimes  compliance  with  a  rule  which  is  incor- 
porated in  a  policy  is  expressly,  made  a  condition  precedent 
to  the  liability  id  the  assodatiim  (t).  Whether  a  mle,  not 
expressed  to  create  a  ccmdition  preoedrat,  is  a  unurranty,. 
depends  on  its  nature.  Thus  a  rule  providing  that  ships 
should  not  sail  on  certain  voyages  between  certain  dates  waa 
held  to  be  a  wanaafy;  wheraM  a  role  which  pronded  that  a 
vessel  beaching  before  or  after  a  specified  time  was  not  en- 
titled to  recover  for  any  subsequent  loss  until  surveyed  and. 
reported  snffieiMit,  was  stated  to  create  inwely  an  exception 
as  to  the  damage  taking  place  between  the  beaching  and  the 
survey  (fc). 

(A)  Oorfield  r.  Buchanan  (1913),  29  Times  L.  R.  26S. 

(0  See  Stewart  v.  Wilson  (1843),  12  M.  &  W.  11.  See  SaUing  Ship- 
Dewa  Gungadhur  Co.  v.  United  Kingdom  Maritime  Motoal  Ins.  Asso- 
ciation (1886),  2  T.  L.  B.  366,  for  a  dednon  on  a  role  proTidiag  that 
the  insoranee  dioiild  eeaae  if  tiie  Bienber  neg^lected  to  pay  ealls.  lit 
Wmam»  «.  British  Ibkml  MariM  Ins.  Co.  (1887),  S  T.  L.  B.  SU,. 
«Im  cm  «f  Appeal  hOA  tiuit  tiie  mssaber  eosld  set  off  aguMi  a  eaU  a 
kM^  the  aaaw^  «f  wUek  kad  been  adjmtod,  aad  that  tlw  assodatkm 
eoaU  iktMion  nat  lorfeH  the  policy  for  aon-payiiient  of  tiie  call. 

(it)  Colledge  v.  Harty  (1851),  6  Ezeli.  205;  S8  L.  J.  Bx.  110.  See- 
■ha^artlMMi  v.  Douglas  (18SS),  ^  A.  a  E.  886. 
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OF  THE  assured;  WHO  MAY  BE  INSURED. 

8B0T. 

Insurances  on  Enemy's  Property    85—88 

Wko  is  for  coouBeMial  pnrpoaes  an  Alien  Eneniy  80—100 

85.  All  persons,  whether  aliens  or  British  sahjedB,  may  All  persons 
be  insured,  with  the  exception  of  alien  enemies;  that  is,  gured  except  ^ 
persons  who,  eithw  by  birth  mr  domicil,  belong  to  a  state  aUen  enemies, 
actually  engaged  in  war  with  our  own. 

This  restriction  is  an  obvious  consequence  of  that  univers- 
ally recognised  principle  in  the  law  of  nations,  viz.,  that  the 
object  of  a  maritiiiie  war  is  the  destmetioii  of  the  enemy's 
commerce  and  navigation,  in  order  to  weaken  and  destroy  the 
foundations  of  his  naval  power.  As  marine  insurance  has  f or 
its  object  the  protection  of  oooimeroe  and  navigation,  it  would 
obviously  be  inconsistent  with  the  very  purposes  of  a  mari- 
time war,  to  permit  insurance  on  the  shipping  and  trade  of 
tiie  enemy.  "  Hostum  emm  pmcvia  in  m&uscipere,  quid  est 
aliud  quam  eorum  eommereia  maritima  pronmerer'  (a). 

It  was  for  a  loner  time,  however,  an  unsettled  question  in  Loid  Mans- 

,       ,     .  «  »  .  field  upheld 

English  law,  whether  the  msuxanoe  of  enemy  s  property  was  inauranoes  by 

or  was  not  illegal  at  comtoon  law.  Lord  Hardwicke,  in  the  alieii  enemies, 
year  1749,  said  it  had  never  been  dedaied  in  our  Courts  to 

be  unlawful  (6);  and  Lord  Mansfield  supported  the  practice, 
not  fi^parently  up<m  any  principles  of  law^  (c),  but  on  fancied 
grounds  of  expedienoy;  supposing  that  English  underwriters 
3vould  therejby  gain  more  in  premiums  than  they  would  lose 

(rt)  Bynkershoek,  Qusest.  Jur.  Publ.,  1.  1,  c.  21. 
{h)  Henkle  v.  Royal  Bxch.  Co.  (1749),  1  Ves.  Sen.  317,  320. 
(c)  Buller,  J.,  said  that  he  never  could  get  him  to  give  any  opinion  as 
to  its  legaUty:  BeU  v.  Gilson  (1798),  1  B.  &  P.  345,  354. 
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by  oaptuies  (d).  VftLm,  homemt^  f crowed  by  Pothier  and 
Emerigon,  cteclaFes  that  owing*  to  the  permission  of  this 
practice  in  England,  one  part  of  our  nation  restored  to  theirs, 
by  the  effect  of  insurances,  what  the  other  part  took  from 
them  by  the  rights  oi  war  (e). 

The  English  legislature  by  two  temporary  statutes?,  ono  in 
1748  (/),  and  another  in  1792  (g),  prohibited  the  insurance 
of  any  ships  or  naerchandise  bdimgii^  to  Fnmoe  daring  the 
wars  then  pending  with  the  subjects  of  that  nation. 

At  length  the  Courts  of  Westminster  Hall  took  the 
whole  subject  into  consideration  upon  general  princifdes, 
and  establisbed,.  by  a  long  coarse  of  decisions,  under  Lord 
Kenyon,  Lord  Alvanley,  and  Lord  EUenborough,  that  such 
insurances  were  not  only  illegal  and  void,  but  repugnant  to 
every  principle  of  public  policy  (h), 

"  Ike  questkm  is,"  says  Lord  Alvanley,  '*  whether  it  be 
competent  to  an  English  underwriter  to  indemnify  persons 
who  are  engaged  in  war  with  his  own  sovereign,  from  the 
ooBseqosnoes  of  that  wsr;  and  we  are  all  of  opinion  that,  on 
Uie  principles  of  the  English  law,  it  is  not  competent  to  any 
subject  to  enter  into  a  conltract  to  do  anything  which  may 
be  detrimantal  to  the  interesto  of  his  crwii  ooan^;  and  that 
sadi  cc»itzact  is  as  mi^h  prohibited  as  if  it  had  been 
expressly  forbidden  by  Act  of  Parliament "  (i). 

86.  The  first  two  cases  in  whidi  the  question  was  formally 

(d)  Planch^  v.  Fletcher  (1779;,  i  Dougi.  251;  Giat  v.  Mason  (ITbti;, 
1  T.  R.  88;  Lavabre  v.  Wilson  (1779),  1  Dougl.  284. 

(e)  2  Yalm,  tit.  ri.  Dm  Asraranees,  art.  3,  p.  215  (ke  li  speaking  of 
the  wur  tonaiMtsd  bgr  the  PeMe  of  ¥m,  17«8);  Pothier^  Traits, 
d*Ammmafoe,  Ko.  96;  EnMrigoB,  e.  vr,  s.  9,  wtL  i.  p.  128..  BooUy- 
P^f  Mft  ihttt  hf  9tmA  Urn  waA  mmmmit  ave  iUigal;  Coounait.  on 
EHwrigoD,  fol.  i.  p.  HI. 

(/)  21  Geo.  2,  c.  4. 
(<7)  33  Geo,  3,  c.  27. 

(/?)  Brandon  v.  Neebitt  (1794),  6  T.  R.  23;  Bristow  v.  Towers  (1794), 
ibid.  35;  Furtado  r.  Eogers  (1802),  3  B.  &  P.  191;  Kellner  v.  Le 
Mesurier  (1803),  4  East,  3%;  Gamba  v.  Le  Mesurier  (1803),  ibid.  407; 
Brandon  v.  Curling  (1803),  ibid.  410;  M'Connell  v.  Hector  (1802),  3 
B.  &  P.  113;  Le  Luneville  v.  PhUlips  (1806),  2  B.  &  P.  N.  R.  97. 

(i)  In  Furtado  v.  Rogers  (1802),  3  B.  &  P.  198.  :  ' 
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decided  (Brandon  v.  Nesbitt  and  Bristow  v.  Tow^ers  (fe))  pro-  goct.86. 
ceeded  exclusively  on  the  ground  that  such  a  contract  could 
not  be  enforced  in  our  Courts.  They  did  not  directly  diecide 
the  question  whether  such  insurances  were  absolutely  illegal 
in  their  own  nature.  But  in  the  casejif  Furtado  v.  Uogevs, 
Lord  Alvanley,  then  presiding  in  the  Court  of  Common 
Pleas,  laid  it  down  decitrively,  that  insurances  effected  on 
behalf  of  an  alien  enemy,  though  made  previously  to  the 
oommencement  of  hostilities,  and  therefore  legal  in  their 
inception,  could  not  cover  a  loss  by  British  capture  after  / 
war  had  broken  out;  and  that  no  action  could  be  brought 
upon  them  in  our  Courts  even  after  the  restoration  of 
peace  (I). 

The  language  of  Lord  EUenbOTOUgh  in  condemning  these  pecisiom  of 

1       i?  T    J  A 1     1       -^""^^^  Ellen- 
insurances  was  even  stronger  than  that  oi  Lord  Alvanley;  .borough. 

'he  pronounced  them  to  be  not  only  illegal  and  void,  buty- 
repugnant  to  every  principle  of  public  policy.  Whether  the 
loss  in  respect  of  which  the  assured  sought  to  recover  were 
a  loss  by  British  capture  (m),  or  by  capture  by  a  co-bellige- 
rent (n) ;  whethwr  the  ioBunmce  were  effected  before  or  after 
the  breaking  out  of  hoetilities  (o);  or  whether  the  action 
were  brought  during  war  or  after  the  restoration  of 
peace  (p);  Lord  Ellenborough's  decision  was  uniformly  the 
same;  and  he  declared,  that  every  insurance  on  ali^  pro- 
perty by  a  British  subject  must  be  understood  with  this 
limitation,  that  it  shall  not  extend  to  cover  any  loss  happen- 
ing during  the  existence  of  hostilities  between  the  relative 
countries  of  the  assured  and  the  underwtitwrs. 

When,  however,  it  was  attempted  to  extend  this  principle  Semhle,  insur- 
Still  f  urthw,  to  an  insurance  on  a  British  ship  against  British  British  ship  / 

capture,  the  point  was  not  decided,  but  the  Court  intimated  a  ^^*eap- 

ture  legal. 

(k)  (1794),  6  T.  ».  28,  26. 
(0  Fnrtiido  v.  Rogers  (1802),  3  B.  &  P.  191. 
(w)  As  in  Kellner  v.  Lc  Mesurier  (1803),  4  East,  396. 
(m)  As  in  Brandon  v.  Curling  (1803),  4  East,  410. 
(o)  As  in  Furtado  r.  Eogeri  (1^2),  3  B.  &  P.  191;  or  Brandon  r. 
Curling  (1803),  4  East,  410. 

(py  As  in  Gambft  v.  Le  Mesurier  (1803),  4  East,  407. 


126  OF  THE  A8SUEEP.  [PART  I. 

8Mt.  se.   pretty  diaar  i^imon,  that  it  would  onlj  be  illegal  in  the  case 


of  a  imkffSL  diip  (g).  y 
.   Suniinarr  \^  ^g^^  to  be  established  doriog  the  great  Fi'eoch 

▼      of  Rules  ,  •    .  ,  ,  1- 

«sMiMiM     imr,  let,  Hu^  an  insiunaioe  eieoted  by  an  alien  enmy  la  an 

I?wdbintty  illegal  contract,  and  therefore  void  db  initio;  2ndly,  that  an 
aHen  enemy  cannot  reoover  for  a  loss  occurring  during  the 
ensteee  of  tke  war,  ev^  duragh  the  ineoramoe  was  eieoted 
before  its  commencement.  Neither  of  these  propositions  was 
disputed  in  the  case  of  Janson  v.  Driefontein  Consolidated 
Mines,  and  both  of  them  are  oonfirmed  by  the  judgments 
delivered  ^lernn.  In  tliat  ease  an  alimpt  was  made  to 
extend  the  rule  that  losses  incurred  by  an  alien  enemy  are 
not  recoYerable.  On  the  2nd  of  October,  1899,  when  the 
teialieBS  betimn  tto  British  Gefwrnneat  aad  the  South 
African  Kepublic  had  become  strained,  a  quantity  of  gold 
in  transit  to  the  United  Kingdom,  belonging  to  a  company 
ineoipoiBted  undar  the  laws  of  the  Bepublic,  was  seized  by 
order  of  the  OevenuBMBt  el  tin  Beimblie.  War  hake  oat 
liable  on  the  11th  of  October.  In  an  action  on  a  policy  by  which 
h^SS^  ^0  fohi  had  previously  been  insured  against  capture,  the 
i^tk^'^''^  iiismie  (xmtended  ikat  the  oompany  eonld  not  recover,  as 
poMCttlMmgli  the  gold  had  been  seized  by  its  own  Government  for  tlie 
mmL  purposes  of  hostilities  against  this  country;  and  in  tlie  Court 

of  Appeal. Vaughian  Williams,  L.  J.,  held  that,  on  grounds 
of  public  policy,  a  Irtish  eubjeiot  cannot  kgdlj  eontnal 
to  indemnify  the  subject  of  a  foreign  state  against  a  lose 
by  the  forcible  seizure  of  his  property  by  the  foreign  Govern- 
for  tlie  purpose  of  an  immin^  war  with  this  country, 
^■li  The  other  members  of  the  Court  of  Appeal  held,  however, 
that  as  at  the  time  of  the  seizure  the  two  countries  were 

(q)  Labboek  v.         (1806),  7  Eart,         Hit  Ofiaaoa  wai  ooniraud 
daring  ilie  Iste  wmr  by  tiM  awiiioH  of  Wailb«flb»,  I.,  aad  Uhb  Goart  ok 
Appeal  IB  Smiay  v.  BmiUk  and  F««ign  Mar.  las.  0*.,  [ItU]  2  K.  B. 
that  tiMM  wete  no  ^foands  of  pabliepalky  i^Hcb  pamsiadm  Brilkk 
}mm  nmwmnmg  agaiasl  British  insurers  for  a  loss  by  a  restrainl 
by  Hko  British  Government:  ^.  C^.  in  H.  L.,  irihara  tiut  poial 
Mt  takoi,  [ItM]  1  A.  C.  m.  Sm  pett,  §  803, 


a 
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atill  at  peace,  the  assured  could  recover  for  the  loss  (r),  and  lact.sc 

the  House  of  Lords  unanimously  affirmed  their  decision  (s). 
"  The  authorities  referred  to  in  the  argument,"  said  I^ord 
Halshury,  L.  0.,  do  not  justify  the  pn^Mmtion  that  ex- 
pected wars  render  a  contract  illegal  hetween  citisens  of  the 
two  nations  between  whom  war  is  anticipated,  and  to  lay 
down  suoh  a  rule  would  be  to  establish  an  entirely  new  code, 
for  which  there  is  no  authority  in  the  law." 

87.  If  the  oontraot  of  insurance  be  effected  before  the  Return  of  v 
eommencement  of  hostilities,  it  is  legal  in  i#s  inocpticHi;  and  P'®""'*™* 

if  the  risk  have  once  attached  on  such  policy,  there  can  he 
no  return  of  premium  (0-  If  the  policy  be  knowingly 
^eeted  aibee  hostilities  have  comnteneed,  the  assured  has  no 
right  to  a  return  of  premium  {ii),  unless  before  theoomBMnoe- 
ment  of  the  risk  he  has  duly  renounced  the  contract  (x) .  If, 
however,  an  agent  in  this  country  innocently  effects  an 
insuranee  for  one,  who  has  become  an  alien  enemy  by  the 
breaking  out  of  hostilities  before  the  policy  was  effected,  the 
agent  being  unaware  of  that  fact  at  the  time  he  procured  it, 
the  premium  thus  paid  under  a  mistake  of  fact  may  he 
recovered  back  from  the  underwriter 

88.  An  alien  enemy  having  a  licence  or  privilege  to  trade  An  alien 
has  the  right  of  insuring  his  property  as  incident  to  the  right  ii!^l2d\> 
of  trading  {z).    Such  a  licence  not  only  legalizes  the  com-  ^^'^^ 
merce,  and  therefore  the  insurance  by  which  it  is  sought  to 

(r)  Driefontein  Consolidated  Mines  v.  Janson,  [1901]  2  K.  B.  419, 
affirming  the  decUion  of  Hathew,  J.,  [1900]  2  Q.  B.  389. 

(«)  Janson  v.  Driofontdn  CoasoUdatod  Mnes,  [1902]  A.  G.  484.  ^ 
Hie  doctrine  of  publie  policy  it  elaborately  diaeiissed  in  tiw  jndgaieiils. 

(0  Furtado  v.  Sogers  (1802),  3  B.  &  P.  191. 

(«)  Vandyek  v.  Hewitt  (1800),  1  East,  96;  Morck  v.  AM  (1802), 
3  B.  &  P.  85;  Lubbock  v.  Potts  (1806),  7  East,  449. 

(z)  Paly  art  r.  Leekie  (1817),  6  M.  &  S.  290;  and  tbe  oases  died 
po8t.  Vol  II.  "  Return  of  Premium." 

(y)  Oom  v.  Bruce  (1810),  12  East,  225;  Heutig  v,  Staniforth  (1816), 
5  M.  &  S.  122. 

(2)  WeUfi  V.  WilUams  (1697),  1  Salk.  45;  1        Baymond,  282,  S.  C. 
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Sect.  88.  be  protected  (a),  but  also  enables  the  alien  enemy,  so  licensed, 
to  sue  upcHi  the  policy,  not  only  in  the  name  of  the  agents 
but  in  kis  own  (6).  Whatever  oommeroe  of  this  kind," 
says  Lord  Ellenborough  (c),  "  the  Crown  has  thong-ht  fit  to 
permit,  must  be  regarded  by  the  Courts  of  Law  as  legal 
with  ftLi  the  consequences  (d  its  being  legid;  o^e  of  which 
consequences  is  a  right  to  contract  with  other  subjects  of 
the  country  for  the  purpose  of  protecting  such  property  by 
insuraoee/' 

Menoe,  where  a  lichee  to  tirade  wi&  the  eneniy  was  given 

to  three  persons,  two  of  whom  themselves  became  alien 
enemies  before  action  brought;  it  was  held,  that  the  broker, 
who  had  effected  ^  policy  for  all  the  three,  might,  never- 
theless, recover  upon  it  {d). 

•  89.  Where  the  party  intended  to  be  insured  by  the  p<^cy 

does  not  become  an  alien  enemy,  until  after  the  loss  and  the 
cause  of  action  have  arisen,  his  right  to  sue  on  the  policy  is 
only  8ii^«fided  during  the  continuance  of  hostilities,  and 
revives  on  the  restoration  of  peace  (e) ;  and  where  the  policy 
had  been  made  out  in  the  niame  of  a  British  agent,  and  the 
underw!riter  had  only  pleaded  the  general  issue,  it  was  held 
that  the  agent  could  recover  on  it  during  the  war(/). 
Where  the  war  has  broken  out  before  the  loss,  the  policy,  as 
we  have  already  seen,  becomes  wholly  illegal  and  void  (^g) . 

(«)  Ki— im^ton  V.  laglis  (1807),  8  East,  278;  Conway  v.  Gray  (1809), 
(0)  18  East,  341. 

(d)  De  Tastet  v.  Taylor  (1812),  4  Taunt.  233. 
(«)  ^indt  V.  Waters  (1812),  15  East,  260.    See  also  Aleinous  v. 
Nigpeu  (1854),  4  E.  &  B.  217;  23  L.  J.  Q.  B.  287;  Janson  r.  Driefonteia 
Consolidated  Mines,  [1902]  A.  C.  454,  at  pp.  493,  4^,  508.    An  enemy 
underwriter  may  be  sued  during  the  war  in  the  King's  Courts:  Robinson 
V.  Continental  Ins.  Co.  of  Mannheim,  [1915]  1  K.  B.  155;  Inglo  r. 
Continental  Ins.  Co.  of  Mannheim,  [1915]  1  K.  B.  227.    See  also  as  to 
tiie  right  to  sue  an  enemy,  Porter  v.  Freudenburg,  [1915]  1  K.  B. 
SS7  (C.  A.) ;  Halsey  v.  Loimfeld,  [1916]  2  E.  B.  707  (C.  A.).   As  to 
joiaiag  mn  enemy  co-partner  as  plaintiff  in  an  action  by  a  British  firm, 
•M  BodbigMS  V.  Bftjtf  Biw.,  [1919]  A.  O.  59. 
(/)  niwtt  V.  Waiera,  tuprm.  8ee  note  (0,  infra, 
($}  OiwImi  v.  Le  Meeuiler  (18M),  4  EmI,  407. 
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The  defence  that  tlie  plaintiff  is  an  alien  enemy  is  nat  Sect.  89. 
reirarded  in  our  Courts  with  indulgence  (^).    Thus,  where  Defence  that 

.'ill  1      defendant  an 

a  defendant  had  obtained  time  to  plead,  on  the  terms  that  enemy  not 

he  should  plead  issuably,  and  afterwards  war  was  declared 
between  this  oountrj  and  the  state  of  which  the  plaintiff  was 
a  subject,  tl^  Oomrt  refused  leave  to  the  defendiant  to  {dead 
that  the  plaintiff  was  an  enemy  (i). 

90.  An  alien  enemy,  in  the  primary  sense  of  the  words,  WT^w 
said  Araould,  is  the  natural  bom  subject  of  a  state  actually 
engaged  in  war  with  our  own;  but  for  all  commercial  DonkatiM 
purposes  the  domicil  of  the  party,  without  reference  to  his  oTfjSiomS* 
place  of  lurtb,  is  the  leading  test  of  national  character.  cliwra«ter. 
Every  person  domiciled  in  a  state  actctally  engaged  in  hos- 
tilities with  our  own  is  an  alien  enemy,  whether  he  be  a 
subject  of  that  state  or  not  (k). 

(A)  Ver  Lord  Eenyon,  Gasserea  v.  Bell  (1799),  8  T.  R.  166;  Ilarman  • 
V,  Kingston  (1811),  8  CSamp.  153;   per  Younger,  J.,  SchafiEeniiis  r. 
Goldberg,  [1916]  1  K.  B.  2&4,  at  p.  296.    Of.  per  Scrufcton,  L.  J.,  in 
Central  India  Mining  CJo.  v,  QocA&t^  Coloniale  Anvereoise,  [1920]  1 

K.  B.  753,  at  p.  771. 

(0  Shepeler  v.  Durant  (1854),  14  C.  B.  582;  23  L.  J.  C.  P.  UO. 
In  Driefontein  Cbiisolidated  Mines  v.  Janson,  [1900]  2  Q.  B.  339,  i\  , 
company  incorporated  under  the  law  of  the  South  xifrican  Ropublit^ 
brought  an  action  on  a  policy  of  insurance  during  the  war  between 
the  Bepublic  and  this  country.  The  parties  agreed  that  no  dilatory  plea 
should  be  set  up  on  the  ground  that  the  plaintiffB  were  an  alien  enemy, 
and  the  action  was  tried  while  a  efcato  of  war  eslatod.  In  tiie  Oonrt 
of  Appeal  Vaughan  WiUiams,  K  J.,  eaq>rewod  a  doobt  wMber  it  was 
not  against  public  policy  io'  ^  Ooinrt  to  give  efleet  to  aneii  an  agree- 
ment: [1901]  2  K.  B.  at  p.  432;  and  a  aimilar  doubt  was  expressed  in 
the  House  of  Loxds  by  Lord  Davey:  [1902]  A.  C.  at  p.  499.  Lord 
Lindley,  on  the  other  hand,  approved  of  the  courae  taken  in  this  case, 
which  he  conaidMwd  justified  by  the  decision  in  Fllndt  v.  Waters:  Otid. 
at  p.  509. 

(k)  The  Indian  Chief  (1801),  3  C.  Rob.  12,  18.  Domicil,  for  com- 
mercial purposes  in  time  of  war,  must,  however,  not  be  confounded  with 
domicil  in  the  technical  eenso  which  the  word  hasi  now  acquired.  In  that  ' 
sense,  as  Professor  Dicey  points  out,  domicil  denotes  the  place  or 
country  which  the  law  deems  to  be  a  person's  permanent  home.  Thus, 
an  Englishman  who  goes  to  a  foreign  country  and  sets  up  in  trade  there 
with  the  intention  of  returning  in  ten  years,  retains  Ids  EagMifc  dmodl 
ol  origin.  But  if  war  brolEe  out  between  Great  BritoiA  aai  tiiatrfountry, 
and  be  oontinued  to  reside  and  trade  th^»,  he  wouM^  for  oommereial 
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In  Porter  v.  Frei^denb^rg  (Z),  Lord  Reading,  C.  J.,  de- 
liTmng  the  jod^fineiit  of  tbe  foU  Goort  of  A{q)eal,  laid 
down  the  rale  tbos:  "  For  the  parpoee  of  determining  civil 
rights  a  British  subject  or  the  subject  of  a  neutral  state, 
>\  ho  is  voluntarily  resident  or  wko  it  oarrying  on  budnesB 
in  luMlile  teiritory,  is  to  be  legMded  and  Ueated  as  an  alien 
enemy  and  is  in  the  same  position  as  a  subject  of  hostile 
nationality  resident  in  hostile  territory.'*  The  term 
domkol does  not  ooear  in  the  judgment,  and  in  a  later 
case  {m)  Lofd  Coeens-Hardy,  M.  B.,  said  that  in  Porter  v. 
Freudenburg  it  was  held  that  domicil  is  not  the  true  test  of 
whether  a  person  is  an  "  alien  enemy/'  If  "  domicil "  is  to 
be  taken  to  eorar  only  ^  ''cavil  domidl "  (n),  it  is  not  the 
test  of  enemy  character.  But  there  is  high  authority  for 
.the  use  of  the  term  to  denote  the  "  commercial  domicil,"  i.e., 
sodi  leaidepce  as  is  tbe  pdmary  test  di  natiimal  character  in 
time  of  wmr  (o),  and  the  editm  have  not  thought  it  advis- 
able to  alter  the  phraseology  of  this  treatise. 

pnrposies,  undoubtedly  b©  regarded  as  an  enemy.  In  order,  therefore^ 
to  distinguish  between  the  legal  domicil  and  that  domicil  or  residence 
which  determines  the  character  of  a  person  in  time  of  war,  the  learned 
profeseor  calls  the  former  the  civil  and  the  latter  the  commercial 
domicil.  Dicey,  Conflict  of  Laws,  2nd  ed.  App,  n.  7,  p.  741.  See  also 
per  Seratton,  K  J.,  in  Tingley  v.  Miilleir,  [1917]  2  Ch.  at  pp.  172,  173. 
'Hw  imm  ^damkH**  u  used  in  ilie  latter  aense  by  Amould,  as  well  as 
hy  Dmt  wi.  L  p.  4Mi)  aad  ManliaU  (Ina.  vol.  i.  p.  390).  Lord 
m  Ut  jwlgiMwti  mm  ih»  ivwds  ''domicil''  and  ''lesidence" 


a  iiM  of  mat  deprads  on  

dal  domicil  is  reoQ|;siied  in  the  Prise  Iaw  of       Usiftad  Steiet  aad 

of  Japan ;  but  the  general  rule  in  Continental  ataiee  is  thai  the  naiiimal 
character  of  {nopartj  ia  detaimiood  by  ikm  natlimal  dteraetw  of  tiie 

owner. 

(0  [1915]  1  K.  B.  857,  at  p.  8^9.  Cf.  the  Trading  with  the  Enemy 
Proclamation  (No.  2)  of  the  9th  September,  1914:  "The  exprowoii 
'  enemy '  in  this  Proclamation  means  any  person  or  body  of  persons  of 
whatever  nationality  resident  or  carrying  on  business  in  the  enemy 
eonnfary,  bat  does  not  include  persons  of  enemy  nationality  who  are 
Mittv  raident  aor  earrying  on  business  in  the  enemy  country." 

(m)  rnngley  v.  Milkr,  [1W7]  2  Ch.  at  p.  155. 

(«)  See  Bote  (h\  mpm. 

(o)  /W.  Tim  tern  ''eamnoeial  domical"  ia  need  in  this  sense  by 
So^lon,  Ik  J.,  in  Tini^  ».  HiOler,  [1917]  2  CJh.  at  p.  173,  and  in 
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The  test  of  residence  is  also  applied  to  determine  the    9tft.  9^ 
natiooai  character  for  commercial,  purposes  of  a  subject  of  EnOTiy 
m  enemy  State.   Wheii  he  is  allowed  alter  die  outbreak  oi  ^mi^  to 
war  to  reside  in  this  country  by  the  license,  express  or 
implied,  of  the  Crown,  he  is  Qot  regarded  as  an  alien  enemy. 
Be  is  able,  daring  the  war,  to  make  valid  contracts  and  to 
me  in  the  King's  Courts  (p). 

That  is  properly  the  domicil  of  a  person,  where  he  has  his  Definition  of 
true  fixed  home,  and  principal  establishment;  in  which,  when 
present,  he  has  the  intention  dt  remaining  (animus  numendi), 
and  from  which  he  is  never  absent  without  the  intention  of 
returning  {animo  revertendi)  directly  he  shall  have  accom- 
plished the  purpose  to  whid^  he  left  it  (g). 

The  two  great  tests  of  domicil  are:  1,  Thefietof  reMding  Je^ol 
an  a  place  (factum  manendi);  2.  The  intention  of  abiding 
there  (animus  maneueU),  either  for  a  permanency  or  an  in- 
definite period  (r),  or,  so  far  as  oommesroial  domicil  is  con- 
cerned, even  for  a  definite  period!  if  it  fee  a  considerable 
one  (s). 

the  judgments  in  prize  cases,  where  the  national  character  of  a  pei-son  or 
his  property  was  in  issue.  See  The  Flamenco  (1915),  1  Brit.  &  Col.  Prize 
Oases,  509;  The  Eiimseus  (1915),  85  L.  J.  P.  130;  The  Manningtjry, 
[19161  P.  329;  The  Anglo-Mexican,  [1916]  P.  112;  [1918]  A.  O.  422; 
The  Hypatia,  [1917]  P.  U;  Tb»  Poetriro  (1917),  8  Brifc.  4  OaL  Pieiae 
•OBses,  276. 

(p)  Porter  V.  Frondenbitrg,  [1915]  1  K.  B.  867;  Sohaffeniiw  v,  QM- 
!)erg,  [1916]  1  K.B.  284,  whidi  alao  deoided  iiuifc  the  iatemttMit  of  an 
alien  enemy  under  tiie  ABeas  Besfcriotton  Older,  1914,  did  not  operate 
M  a  zerooatioa  of  «1m  Hmi»  «o  pemaln  in  tMi  ooontry ,  whkk  wan  iny^lied 

in  registrati(m* 

(q)  This  agrees  almost  verbatim  with  the  definition  given  in  the 
Civil  Law,  Code,  lib.  x.  tit.  39,  I.  7,  as  cited  in  Story's  Conflict  of 
Laws,  c.  iii.  8.  42. 

(r)  Story's  Conflict  of  Laws,  o.  iii.  s.  44. 

(s)  Arnould  aeems  not  to  have  considered  that  an  intention  to  reside 
for  a  definite,  though  lengthy,  period  would  efifoot  a  change  of  commercial 
domicil.  See,  however,  Lord  Stowell'a  opinioa  aa  expwwaed  in  Tl» 
Harmony  (1800),  2  C.Bob.  324,  325;  Dioey,  Oon^  of  Lnwa,  2nd 
od.  748;  1  Dner,  408,  601.  In  Tingley  v.  lUiUer,  [1917]  2  CSi.  a* 
p.  178,  S(»nfcton,  L.  J.,  says:  ''To  gain  aoMmneteial  deaueil  vefUenea 
Willi  no  intraiiQB  of  faa^  diora^MMHM  •aA  tuna  ia  the  piin- 

-<eipal  ekmenfc  in  Ibe  dbadflil."  l^B^' 

0  (2)*^ 
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Prima  facie  the  presumpticHi  ansiiig  from  aetuttl  wmdmo» 
m  a  pkee,  Is  tM;  the  party  is  ^kme  ammo  manendi  (t). 
IMrectly,  howeyer,  it  appears  that  the  residence  was  not 
coupled  with  any  real  animus  mcmendi,  the  presumpiioii 
mamg  from  the  mm  Isot  of  aotaal  imdenee  is  rebotted. 
Meiiee,  if  a  man  has  merely  come  into  a  foreign  country 
to  accomplish  a  particular  purpose  intending  to  return  to* 
his  own  country  direcdy  sadi  purpose  has  hem  aooom- 
plished,  he  will  not  in  general  be  oon^dered  to  have  acquired 
even  a  commercial  domicil  by  a  residence  connected  with 
such  purpose  (m).    And  the  same  principle  applies  to  all 
GMSS  of  invvdaslary  reod^Me  ia  a  foreign  country;  for 
instance,  if  a  man  is  detained  on  the  breaking  out  of  hos- 
tilities in  an  enemy's  country,  this  forced  residence  will  not 
impress  him  with  the  character  of  an  aJieii  msmj  (x).  In 
the  latter  class  of  cases  Oiore  is  no  awmms  manendi  at  all, 
but  merely  a  compulsio  manendi:  in  the  former  there  is  nO' 
ammus  manendi  in  the  sense  requisite  to  gain  a  domicil. 

91.  It  is  principally  in  tliese  cases,  in  which  parties^ 
having  originally  left  their  own  country  f^*  some  special 
purposes  of  pleasure,  or  of  business,  continue  to  reside  for 
a  long  time  in  a  foreign  country  in  the  prosecution  of  sudi. 
purposes,  that  the  qimtion  of  dtnodeil  becomes  most  difficult. 

If  the  party  CMitinues  to  reside  in  the  foreign  land  for- 
some  time  after  he  has  accomplished  the  purpose  for  whioh- 
he  orii^nally  went  thwe,  such  contiaued  lesideiice,  especially- 
if  accompanied  by  trading,  wiU  be  held  to  operate  a  change 
of  domicil  (y) .     Further,  a  party  cannot  remain  an  un- 
limited or  indefinite  time  in  a  foreign  countrj,  ev^  for  the 

(0  The  Bernon  (179«),  1  C.  Bob.  102;  The  Diana  (1803),  5  G.Bob. 
€0;  The  President  (1804),  il^id.  277;  The  Qmm  (ItM),  Uid.  SO.  * 

(«)  The  Harmony  (1800),  2  C.  Rob.  322. 

(a?)  Per  Lord  Ellenboirough  in  Bromley  v,  TffiiwJliiMi  (1^)  .1 
Camp.  77;  The  Ocean  (1804),  5  C.  Rob.  90.  ^'  * 

(y)  So  lield  in  a  oaAB  decided  in  the  United  States,  where  a  foreigner, 
kSfUgMM  t»  New  Yoric  for  the  recovery  of  his  health,  continued  ther^ 
9hm  k0  M  iwof«nd,  and  engaged  more  or  less  in  trade:  Eilben  v 
VmM  Jm,  Co.  (1819),  1«  JotDS,  Nevr  York  Eep.  128. 


I2HAP.  v.] 


AUEN  £N£MI£yS. 


133 


uDoomplidiniant  of  a  spciftl  purpose,  without  assuming  ^  .^JH^^^^^^ 

national  character  of  the  country  of  his  residence  (2;).  It 

ig  with  reference  to  this  class  of  cases  that  Lord  Stowell 

fl&ys:  "  Be  the  ooeupation  what  it  may,  it  cannot  happen, 

hut  with  few  exceptions,  that  mere  length  of  time  diall 

not  constitute  domicil"  {a). 

On  the  other  hand,  where  there  has  not  been  originally  any 
intention  oi  making  a  {^otiscted  stay,  but  only  of  residing 
for  a  limited  time,  and  a  definite  purpose;  but  the  period 
of  residence  has  been  extended  by  direct  constraint,  suchi 
residence,  homm&c  protracted,  will  not  change  the  original 
domicil  (h) ;  and  where  a  treaty  allows  aliens  a  definite  period 
of  time  for  the  purpose  of  realizing  their  property  and 
leaving  the  territory,  no  presumption  of  an  intention  to 
reside  will  arise  fKun  their  stoy  during  that  pmod  (e). 

92.  It  may  therefore  be  laid  down  as  a  general  rule  that  The  great  test 
the  chief  point  to  be  considered  is  the  animus  manendi :  ^ 
even  the  shortest  residence,  if  with  a  design  of  a  permanent 
settlement,  stamps  the  party  so  residing  with  the  national 
character  (d).  ' 

To  ascertain  the  real  int€iition  of  the  party  himself,  no  what  will  be 
circumstance  can  be  regarded  as  unimportant  which  can  in  ^denceof** 
any  way  tend  to  throw  light  upon  it,  and  the  amount  of 
evidence  required  to  establish  an  animus  manendi  must,  of 
course,  vary  wit&  the  circumstances  of  the  particular  case. 

Thus,  slighter  evidence  would  be  required  to  determine  the 
domicil  of  a  man  returning  to  his  own  country,  than  of  the 

{z')  See  the  judgment  ol  Lord  Stowell  in  The  Harmony  (1800),  2 

C.  Rob.  322. 

(a)  The  Harmony  (1800),  2  C.  Rob.  322,  at  p.  325.  See  also  Tabbs 
V.  Bendelack  (1801),  4  Esp.  108;  The  Ann  Green  (1812),  1  Gallison, 
Adm.  Rep.  274;  Marryatt  v.  Wilson,  Ex.  Oh.  (1799),  1  B.  A:  P.  430; 
S.C.,  in  the  K.  B.  (1798),  8  T.  R.  31;  TiM  Friendachaft  (1818),  3 
Wheaton,  14,  51. 

(6)  See  The  Ocean  (1804),  5  C.  Bob.  90. 

(c)  The  Diana  (1803),  5  O.Bob.  60. 

id)  a%e  Diaiia  (1803),  6  O.  Bob.  60;  The  Veniis  (1814),  8  Oranoli^ 
S.O.B.  253;  1  Kent,  Oom.  76. 
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th^9$B  same  man  going  to  reside  in  a  foreign  land.  In  the  former 
Oiie  tk«re  is  a  natural  pnaompticm  tfasat  the  party  is  retaining 
to  re-assume  his  original  character;  in  the  otli^  the  natural 

presumption  rather  is,  that  he  is  not  going  to  make  his  home 
in  the  foreign  oo>antry,  hut  intends  to  return  th«u)e  to  his 
0im,  when  he  riiall  have  aooomplisbed  the  objects  of  his 

J*«7*">ir»  journey.  Henoe  a  national  character,  acquired  in  a  foreign 
toimtcy  anittw  Country  by  residence,  chaxiges  immediately  the  party  has  left 

case  if  he  b^Vetoming  to  his  natiYe  country,  sine  animo 
revertendi.  In  such  ca,&e  the  native  djbmicil  revives  while  he 
is  yet  til  trmuUu,  for  it  veiy  easily  reverts,  and  is  i<e-aoqaired 
the  momsnt  the  foreign  domicil  is  abandoned  (e) .    Bat  here, 

as  ill  all  other  cases,  the  amrms  manendi,  or,  rather,  the 
aamnm  non  revertendi,  is  the  all-important  test;  and  therefore 
a  mere  retam  to  a  man's  iiative  eooBtxy,  without 
to  abandon  his  foreign  d<Mnicil,  does  not,  as  we  have  seen, 
work  any  change  of  domicil  (/) .  Thus,  where  a  British-born 
sabject,  who  had  been  adopted,  and  acquired  a  domicil,  as  a 
oitifleB  of  the  United  States,  ieta,med  for  a  few  days  to  the 
British  dominions,  in  the  course  of  prosecuting  a  voyage 
&om  America  to  the  East  Indies,  his  native  national  character 
was  held  not  to  have  xeverted  .by  this  liou.ted  stay  in  bis 
native  country  f<Mr  a  temp(»ary  purpose  (^).  So  a  British- 
bom  subject,  having  a  mercantile  establishment  in  Lisbon, 
was  held,  in  the  United  States,  not  to  have  lost  the  Porta- 

(#)  8a  ImM  lijr  Lard  StoweU  in  The  Indian  Chief  (ISOl),  8  C.  Bob. 
U,     p.  20.   See  ako  La  Virginie  (1804),  5  0.  Bob.  98.  This  paoa^ 

was  quoted  with  approviil  by  Scrutton,  L.  J.,  in  Tingley  v.  MiiUer, 
[1917]  2  Oh.  144,  at  p.  174.  On  the  other  hand,  Lord  CVMen»-Hardy, 
M.  B.,  was  of  opinion  that  a  German  who  had  resided  many  years  in  $ 
England,  and  left  after  the  outbreak  of  war  with  the  intention  of 
returning  to  Germany,  dii  not  become  an  alien  enemy  until  he  actually 
took  up  his  residence  in  Germany:  ibid.,  at  p,  155.  On  the  view  taken 
of  the  facts  by  the  Court,  it  was  unnecessary  to  decide  this  point. 

(/)  Wilson  -y.  Marryatt  (1798),  8  T.  B.  31;  The  Friendschaft  (1818), 
3  Wheaton's  Supreme  Court  B.  14,  51;  The  Ann  Green  (1812),  1  Galli- 
son's  B.  274;  see  also  The  Indian  Chief  (1801),  3  C.  Bob.  12. 

(jg)  Wilson  V,  Marryatt  (1798),  8  T.B.  31. 
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guese  national  character  by  letoming  to  England  for  a  ••••.••» 

Special  purpose  (A). 

08.  The  strongert  proof  of  a  domicil  in  a  foreign  ooontry  Trading  tbe 
is  a  commercial  establishment  there;  t^s  fact  alone  is  saffi-  ^!^fS\m- 
cient  to  impress  a  man  with  the  national  character  as  far  as 
lelates  to  all  his  property  ecnuieoted  with  sadi  establishment, 
even  thoagh  he  may  not  be  aeto&Uy  resident  in  the  coun- 
try (i) :  when  coupled  with  the  additional  fact  of  residwice,  it 
amounts  to  the  strongest  conceivable  case  of  domicil.  "  No 
position,  in  fact,"  says  Chanoeilor  Kent,  "  is  mi»e  dear  tiban 
this,  that  if  a  person  goes  i^to  a  foreign  country  and  engages 
in  a  trade  there,  he  is  to  be  considered  a  merchant  of  that 
country,  and  a  sabjeet  to  all  civil  purposes,  whether  that 
country  be  hostile  or  neuferal "  Persons  resident  in  a 
country  and  carrying  on  trade  there,  by  which  both  they  and 
the  country  are  benefited,  are  to  be  considered  the  subjects  of 
that  country,  at  least,  so  fmt^it^gfgftbieet  their  property  to 
capture  by  a  country  at  war  with  that  in  which  they  live  "  (I). 
This  rule  applies  to  the  consul  of  a  neutral  state  in  the 
enemy's  coontzy,  when  he  cajciies  on  trade  there  (m). 

In  the  same  way,  if  the  natives  of  a  belligerent  state  are 
resident  and  carrying  on  their  business  in  a  neutral  country, 
they  are,  lor  all  oommereial  purposes,  regarded  as  subjects 

(A)  The  Friendsehaft  (1&18),  3  Wheaton's  Snprraao  CSonrt  B.  U, 
51;  see  also  the  case  of  tiie  Ann  Green  (1812),  1  Qallison,  already  cited 
mpra;  The  Neieide  (1815),  9  OnuM^'s  Sapieme  Court  B.  388. 

(♦0  The  VigUantia  (1798),  1  O.  Bob.  1;  The  P4»tbuid  (1800),  3 
C.Bob.  41:  susteined  in  iiie  United  States  in  the  Aatonia  Johanna 
,  l^Wheal(M^  159;  The  Eriendschaft  (1819),  4  Wheatoa,  105. 
sr  Lord  Lin^Qej  in  Janson  v.  Biiefontein  Cbnsolidated  Mines, 
Z,  [1902]  A.C.  at  p.  505;  The  Anglo-Mezicaa,  [1918]  A.C.  422, 

(k)  I  Kent,  Com.  74. 

(0  Per  Loid  Eenyon  in  Tabbs  v.  Bendelack  (1801),  4  Esp.  108; 
see  Wilson  v.  Marryatt  (1798),  8  T.B.  31;  The  Indian  Chief  (1801), 
3  O.  Rob.  12;  The  Anna  Cathariiui  (1802),  4  O.Bob..  107;  The  Pre«- 
dent  (1804),  5  C.  Bob.  277. 

(m)  The  Alaa  (1854),  Spinks'  Prise  Oss.  8;  Hie  Baltioa  (1855). 
ibid*  284. 
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of  the  neutral  state,  aud  enjoy  all  the  privileges,  and  are 
subjected  to  all  the  inoouvenieiioes,  of  a  neotnil  trade  (n)* 

Every  party,  in  short,  who  resides  and  trades  in  a  country 
is  regarded,  in  mercantile  law,  as  a  subject  of  that  country, 
and  must  taka  the  advautegw  and  disadvantages,  whatever 
they  may  be,  of  the  oountry  of  his  lesideiice. 

This  general  principle  extends  'to  the  case  of  British 
subjects,  lesidiug  either  in  hostile  or  neutral  countries  (o). 
The  rigour  of  ^is  fMrinciple,  indeed,  must  not  he  extended 
to  cases  in  which  the  residence  in  the  hostile  country  is  nofc 
accompanied  with  trading,  and  does  not  clearly  appear  to 
have  been  voluntary.  Thus,  wheocse  the  partnor  of  a  mirantile 
house  here  sailed  for  America,  with  his  wife  and  family, 
after  war  had,  in  fact,  been  declared  between  this  country 
and  the.  States,  but  before  he  knew  of  it,  or  had  any  reason 
to  suspect  it;  and  after  his  arrival  in  Ammoa  he  eratinued 
to  reside  there  throughout  the  war,  but  without  engaging  in 
trade;  and  it  did  not  clearly  appear  that  his  stay  was  not 
oompiiiBOfy;  Lofd  £lknbc»ough  held,  that  he  could  not, 
by  such  rend^iee,  be  considered  to  have  acquired  a  hostile 
character  (p)- 

0  If  the  subject  of  one  state  has  acquired  a  domicU  in 
a  hostile  state,  by  residing  and  keeping  up  a  commercial 
owtablishment  there  before  the  breakuig  out  of  hostilities,  it 
has  been  decided  in  the  United  States  that  his  property, 
shipped  before  knowledge  of  the  war,  but  whi\e  his  acquired 

(«)  Tke  Podtilion,  Bmy  &  Marriott,  245;  Wilfon  v.  Marryatt  (1798), 
8  T.  B.  81;  IfODnnell  v.  Hector  (1802),  8  B.  ft  P.  118;  The  DanaSn* 

(in  the  House  of  Lords)  (1802),  cited  4  C.Bob.  255;  Bell  v.  Bad 
(1818),  1  M.  &  S.  726;  The  Abo  (1864),  Spinks*  Priae  Oui.  42,  45u 
The  cases  in  the  United  States  on  the  same  subject  are  referred  to,  1 
Kent,  Com.  75,  n.  («).  The  most  important  are  The  Venus  (1814),  8 
Cranch's  Supreme  Court  R.  253;  The  Frances  (1814),  ibid.  363. 

(o)  Potts  V.  Bell  (1800),  8  T.  R.  548;  M'ConneU  v.  Hector  (1802), 
3  B.  &  P.  113;  Roberts  v.  Hardy  (1815),  3  M.  &  S.  533;  Willisom 
V.  Patteson  (1817),  7  Taunt.  439;  O'Mealey  v.  Wilson  (1808),  1  Camp. 
482;  Porter  v.  Freudenburg,  [1915]  1  K.  B.  at  p.  869;  Seodand  v. 
Sooth  A£rkan  Territories,  Ltd.  (1917),  33  T.  L.  B.  255. 

(p)  Bob^  V.  Hardy  (1815),  3  M.  It  S.  588,  m  ezplAtned  in 
WiOisfHi  r.  PattoMm  (1817),  7  Taimt.  489. 
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domicil  continued,  would  be  liable  to  capture,  on  the  ground 
that  his  permanent  residence  had  stamped  him  with  the 
natiimal  chametor  of  the  hostile  country.  This  was  the  point 
decided  in  the  celebrated  case  of  The  Venus  (g).  In  that 
case  some  American  menchants,  who  had  gained  a  domicil  by 
raiding  and  carrying  on  trade  in  England,  before  hearing  of 
the  declaration  of  war  by  the  United  States  against  Gneat 
Britain  in  1812,  and  while  they  had  no  particular  expecta- 
tion of  it,  nor  any  intention  of  ceasing  to  reside  in  this 
eonntry,  shipped  curgoes  to  the  United  States,  whidi  wotc 
captured  by  American  cruisers,  after  the  declaration  of  ^ 
hostilities:  a  majority  of  the  judges  of  the  Supreme  Court 
decided  (againi^  the  pinion,  however,  of  Marshall,  C.  J.) 
that  the  property  was  liable  to  capture  as  belonging  to  those 
who,  by  trading  and  residing  in  an  actually  hostile  country, 
were  to  be  regarded,  for  all  ippmmercial  purposes,  as  alien 
enemies.  Marsbali,  O.  J.,  diss^ted,  on  the  ground  that  the 
parties  should  have  had  an  opportunity  given  them,  after 
they  knew  of  the  declaration  of  war,  to  show  by  their  acts 
whetl^r  not  they  int^ided  to  continue  to  make  the  hostile 
country  the  place  of  dieir  permanent  abode  (r). 

95.  Upon  the  eame  principle  British  subjects  residing  Britisli  sub- 
and  carrying  on  trade  in  a  neutral  country  are  admitted,  in  |^a*^uS^ 
respect  to  their  hmid  fide  trade,  to  all  the  privileges  of  a  country, 
neularal  oharaoter  («).    Thus,  a  British  subject,  adopted  by 
and  trading  in  the  United  States,  was  permitted  to  prosecute 
a  voyage  from  America  to  the  East  Indies  in  a  manner 
which  would  have  been  illegal  in  a  British  subject,  but  was 
permitted  by  treaty  to  the  citizens  of  the  United  States  (J), 

(q)  The  Venus  (1814),  8  Cranch's  Supreme  Court  R.  253;  see  1  Kent, 
Com.  78;  and  the  remarks  of  Phillips,  vol.  i.  s.  159,  and  n.  («),  who 
inclines  to  the  opinion  of  Marshall,  O.  J.,  and  refers  to  The  Ooean  (1804), 
5  C.  Rob.  90,  as  supporting  his  view  of  the  case. 

(r)  This  opinion  was  approved  by  Mathew,  J.,  in  Nigel  Gold  Mining 
Co.  V.  Hoade,  [1901]  2  K.  B.  849,  853.   See  §  95,  infra. 

(»)  See  The  Emanuel  (1799),  1  C.  Rob.  3(^2.  Lord  Stowell  annex«i 
to  this  rule  the  quaMcation  that  he  mwA  do  nothing  inoongistent  witii 
Ilia  allegiance:  Ibid. 

(0  Wilson  p,  Marryatt  (1798),  8  T.  E.  SI. 
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He  may  also,  like  anj  odm  neutral,  carry  on  trade  with 
powers  at  war  with  his  own  ooantry.  Thus,  in  the  ease  of 
The  BaiMdos,  w^di  oaaae  befcnre  the  Honse  of  Lords  in 

1802,   a   British -born  subject,  resident  and   trading  in 
Portugal,  was  allowed  the  benefit  of  the  Portuguese  neutral 
ohaiaitor,  so  lur  aa  to  lander  his  trade  with  Holland,  then  at 
war  with  England,  not  impeachable  as  an  illegal  trade  (u). 
The  same  rule  was  afterwards  applied  to  a  natural-born 
British  subject,  domiciled  in  the  United  States;  and  it  was 
held  that  he  might  lawfully  trade  to  a  ooantry  at  war  wkh 
England,  but  at  peace  with  the  United  States  (a?). 
AhaoL^smj      It  has,  however,  been  decided  in  the  United  States  (and 
jS^SioB,  the  deoinoa  aesma  thiaoiighly  w«U  loanded),  that  an  alien 
eiM»ny  is  not  permitted  to  acquire  a  neutral  domicil  for  the 
purpose  of  protecting  his  trade  if  he  emigrate  into  the 
neutral  country  from  his  own,  flagrante  beUo.  At  all  events, 
the  eineamrtaooes  attending  such  a  course  will  he  closely 
scrutinized,  with  a  view  of  ascertaining  his  object  (y) . 
Neutral  lear-      Though  a  neutral  may  have  been  resident  and  carrying  on 
iwiwmtey  ^  ^  foreign  ooontry,  up  to  the  time  of  the  hieaking. 

out  of  hostilities  between  that  country  and  our  own;  yet  if 
he  then,  or  shortly  afterwards,  breaks  up  his  establishment  in 
the  enemy's  country  and  comes  to  reside  here,  he  wiU  not  be 
precluded  from  recovering  in  our  Courts,  during  the  war,  on 
a  policy  effected  before  the  commencement  of  hostilities,  to 
protect  his  separate  share  as  part  owner  in  a  ship  and  cargo, 
the  other  moiety  of  which  was  owned  by  the  alien  enemy,  in 
ecmjuneticm  with  wh(»n  he  had,  before  the  declaration  of 
hostilities,  been  carrying  on  his  establishment  in  the  foreign 
country 

(«)  (1802):  cited  in  4  C.  Eob.  255,  n. 
(x)  BeU  V.  Reid  (1813),  1  M.  &  S.  726. 

(y)  The  Dos  Hennanos  (1817),  2  Wheaton's  Supreme  Court  R.  76; 
cited  1  Kent,  Com.  75;  1  Phillips,  Ins.  s.  166.  See  also  per  Sir  Samuel 
Bmum  u  The  Flamenco  (1916),  1  Brit.  &  C5ol.  Prize  Cases,  509,  at 
^  S14;  ef.  Dognei  v.  Bhinelaiider  (1802),  2  Johns.  476. 

(s>  Bsidi  V.  Biie  (1796),  6  T.  B.  418.   Sadi  seenw  to  be  the  true 
4M€f^«M».  Sm  a  iioto<tfLQMGampbeU't  to  his  report  of  Bromley 
(1807),  1  Ctmp,  7i.   Hi*  nSm  nay  be  steted  generally 
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96.  Where  the  party  interested  is  himself  a  neutral,  and  ••ct. 


the  policy  i»  effected  to  cover  goods  consigned  to  him  at  a  National 

"      tr'    ^  ^  ,      J     •  J  1.    i.L         a.    i»    character  of 

neutral  port,  such  policy  is  not  rendeiod  void  by  the  neutral  s  mtiowapied 

happening  at  the  time  to  be  resident  in  a  place,  which,  tj^— 
tiioagh  situated  in  tiie  dominions  of  a  neutral,  is  then 
occupied  by  the  troops  of  the  enemy  (a). 

During  the  unexampled  circumstances  of  Napole<m*s  wars, 
it  frequently  became  important  to  decide  upon  the  national 
character  of  ports,  which,  though  nominally  neutral,  were 
yet  under  military  occupation  by  (lie  troops  of  the  J'wflcb^ 
Emperor.  As  we  shall  have  occasion  to  consider  these  cases 
elsewhere,  it  will  be  sufficient  in  this  place  to  state  the  two 
principles  upon  which  they  were  mainly  decided.  1st,  That 
a  port  belonging  to  a  neutral  state,  thou^  coerced,  or  even 
occupied,  by  the  forces  of  a  belligerent,  does  not,  by  virtue 
of  such  aggressioii,  cease  to  be  neutral  and  become  hostile, 
provided  it  still  retains  its  own  institutions  and  its  own  civil 
government.  2nd.  That  the  most  potent  evidence  in  time  of 
general  war,  as  to  the  hostile  or  non-hostile  character  of  any 

that  a  neutral  who  resides  or  trades  in  a  belligerent  country  will  preserve 
his  neutral  character  if  he  leave  the  country  with  his  property  sine  animo 
revertendi.    If  on  the  outbreak  of  hostiUties  he  promptly  take  steps  to 
leave,  he  will  not  be  considered  an  enemy,  even  whon  ttill  in  the  b«*li- 
gerent  state,  provided  that  he  carries  on  his  preparationfl  without  d^y. 
But  a  mere  intention  to  leave,  not  aeoompanied  by  any  overt  set,  is  not 
enffioient:  The  Prendont  (1804),  6  O.  Kob.  277,  280;  Tho  Baltioa 
(1855),  SpinkB»  Pfiae  Ob».  aW,  267;  1  Kwit,  Ckwi.  78.  See  The  Anglo- 
Mexican,  [1918]  A.  C.  422,  «t  p.  425.  The  same  principle  is,  no  donbt, 
l^lioable  in  the  case  of  «  British  snbject  witii  a  commercial  domicil  in 
an  enemy  oonntay.  In  Nigel  Gold  Mining  CJo.  v.  Hoade,  [1901]  2  K.  B. 
849.  868,  the  plaintiff*  were  a  metal  company  registered  in  Natal,  who 
mrned  a  mine  in  the  Transvaal.    A  few  days  after  war  was  declared  by 
the  South  Afriean  Bepublic  against  this  country  some  gold,  the  product 
of  their  mine,  was  seized  therein  by  the  agents  of  the  Republic.  The 
plaintiffs  shut  down  their  mine  when  war  was  declared,  and  there  was 
nothing  to  show  that  they  intended  to  continue  their  business  or  mining 
operations  in  the  Transvaal  during  the  war.    Mathew,  J .,  held  that  they 
could  recover  on  a  policy  on  the  gold.   "  The  sounder  opinion,"  said  the 
learned  judge,  "  would  seem  to  be  that  the  subject  of  one  ooantry,  sur- 
prised by  a  declaration  of  war  in  the  ooantry  where  he  has  a  commercial 
domicil,  ought  to  have  time  allowed  him  to  free  himself  from  his  com- 
mercial engagements  and  effect  a  removal  of  his  property.'' 
(a)  Bromley  v.  HflMwltiiie  (1807),  1  Ckmp.  75. 
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■•et-  M.  port,  18  the  dedmlioii  our  lywn  gmemmmt  regardiiig 
it;  if  our  own  government,  either  directly  or  indirectly,  re- 
cognizes any  of  the  porta  of  a  hostile  state,  or  of  its  colonial 
possessioiis,  as  neutral,  or  oion-hoetUe  ports,  that  is  binding 
on  our  Coiirts  of  Jwtioe  (5). 

Property  oon-  97.  Dranicil,  howover,  is  not  always  the  test  of  national 
trading  esta-  character  for  commercial  pui-poses.  Thus,  the  act  of  trading 
J^^JJ*^^  or  keeping  on  foot  a  mercantile  establishment  in  the  enemy's 
muntij.       eomitry,  even  without  residence  there,  impresses  a  hostile 

eharaoter  on  all  the  property  connected  with  siidli  ei^blish- 

ment  (c). 

This  principle,  however,  only  applies  to  property  or  trans- 
actions connected  with  the  hostile  firm.  Thus  if  a  neutral 
have  two  houses  of  business,  one  in.  the  neutral  and  the  other 
in  the  belligerent  country,  his  property  connected  with  the 
neutral  house  will  be  protected  from  seizure,  while  his  pro- 
perty oonneeled  wHk  the  hostile  estayisiuiient  will  be  liable 


(6)  Tke  Bnl  mad  Tkb  Bmppj  Gm^  (1808),  eitod  in  Hie  Manilla, 
Edwuda'Ate.B.l,  8;  TIm  Pdieaii  (1809),  Edwards' Adm.  B.  App.  D.; 
BNBdij  V.  Heseeltine  (1887),  1  Camp.  75;  Donaldioii  v.  TbompiMi 

(1808),  ibid.  429;  Johnson  v.  Greaves  (1810),  2  Taunt.  344;  Atkinson 
V.  Abbott  (1809),  11  East,  135;  Hagedorn  r.  Bell  (1813),  1  M.  k  S. 
450;  see  also  Blackbnm  v.  Thompeon  (1811),  3  Camp.  61.  See  post, 
§§  757,  758.  By  Proclamation  of  the  16th  February,  1915,  the  Trading 
with  the  Enemy  Proclamations  were  applied  to  territory  of  allied  or 
neutral  States  in  the  effective  military  occupation  of  an  enemy.  As  to 
Belgium,  see  Societe  Anonyme  Beige,  kc.  v.  Anglo-Belgian  Agency.  Ltd., 
[1915]  2  Ch.  409  (C.  A.).  For  a  case  as  to  the  status  of  a  Russian 
corporation  having  its  head  office  at  Petr(^rad,  which  was  occupied  at 
lie  tow  of  iiie  Mttoii  by  tiie  BoUievista  against  whom  British  forces 
Ind  ben  engaged  in  bortiUties,  see  Eastern  Carrying  Ins.  Ck>.  v.  National 
BoMil  JM»  nd  Piwperiy  Aii.  Go.  (1918),  8$  T.  L.  R.  28S. 

(p)  l!lMy%ikyrtia<in8),  1 0.  Bob.  1;  mBortiaiid  (1800),  S  C.  Bob. 
41;  He  Dsae  Gcfaeedan  Qim),  4  C.  Bob.  Si2;  m  Aa^M^dMii, 
[IflS]  A.  C.  m,  at  p.  The  o(«veme  tA  this  ziye  is  w»l  implied 
in  ibe  case  of  a  TCadflniia  a  boatile  country  wbo  k  iirteMttod  in  a  sevitral 
house  of  business  or  adventore.  All  his  property,  whatever  be  the  nature 
of  the  trade  in  which  it  is  engaged,  is  considered  enemy's  property.  The 
aan  Grant  (1915),  1  Brit.  cV:  Col.  Prize  Cases,  272;  The  Koland 
(1915),  ibid.  188;  The  Hypatia,  [1917]  P.  36;  1  Duer,  Ins.  524.  Simi- 
larly, the  interest  of  a  British  merchant  in  the  goods  of  a  neutral  firm 
has  been  held  to  be  British  property.  The  Franklin  (1805),  6  C.  Bob. 
127,  182. 
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to  it  Moreover,  either  a  British  subject  or  a  neutral    Sect.  97. 

who  is  interested  in  a  house  of  trade  in  an  enemy  country 

must  be  allowed  a  reasonable  time  in  which  to  dissociate 

himself  from  the  business;  and  if  in  such  time  he  takes  steps 

towards  that  end,  his  interest  in  the  property  of  the  house  will 

not  be  sabject  to  confiscation  (e) .    On  the  same  principle. 

there  may  be  a  partnership  between  two  persons,  one  residing 

in  a  neutral  and  the  other  in  a  belligerent  country,  and'^tlio 

trade  of  one  of  them  with  the  enemy  will  be  held  lawful, 

and  that  of  the  othfiHHMfe,  and  consequently  the  share  of 

one  partner  in  the  joint  traffic  will  be  condemned,  and  that 

of  the  other  restored  (/). 


The  possession  of  an  estate  in  the  enemy's  dominioniilliftiiu ilnoe  of^ 
presses  on  the  owner  a  hostile  character  in  respect  of  the 
produce  of  his  eetate,  daring  its  transpiM-tation  to  another 
country,  although  he  reidde  in  a  neutral  State  {g).  The 
reason  is  that  the  proprietor  has  incorporated  himself  with 
the  permanent  interests  of  the  nation,  as  a  holder  of  the 
soil  (A). 

98.  A  neutral,  on  the  breaking  out  of  hostilities,  has  the  Neutnd 
same  rights  of  carrying  on  trade  with  either  of  the  bellige-  pH^gS"* 
rents  as  he  had  before  the  war  oommenced,  and  therefore  ^^J^^^^^^ade^ 
his  property  engaged  in  trade  with  the  enemy  is  in  general  of 
insurable  in  this  country  (^) ;  but  if  instead  of  carrying  on 
his  trade  on  the  ordinary  footing  of  a  foreign  merchant  in 

(<l)  Tbe  Birtiand  (1860),  8  O.  Bob.  41. 

(«)  The  Eomnua  (1916),  4  Llojd'e  Prtie  Oases,  2711;  85  L.  J.  P. 
180;  Tbe  Manningtry,  [1916]  P.  829;  The  Anglo-Mexican,  [1916]  P.  112; 
[1918]  A.  O.  422. 

(/)  The  Portland  (1800),  3  C.  Rob.  41;  The  Herman  (1801),  4 
C.  Rob.  228;  The  Jonge  Klassina  (1804),  5  C.  Rob.  297. 

(^)  The  Phoenix  (1803),  5  C.  Rob.  20;  The  Vrow  Anna  Catharina 
(1804),  5  C.  Rob.  161,  167.  The  Supreme  Court  of  the  United  States 
assented  to  this  rule  in  Bentzon  v.  Boyle  (1815),  9  Cranch,  191.  In 
Nigel  Gold  Mining  Co.  v.  Hoade,  [1901]  2  K.  B.  849,  Mathew,  J., 
expressed  the  view  that  these  decisions  would  not  be  followed  now;  but 
the  rule  was  applied  in  the  late  war  in  The  Asturian,  [1916]  P.  150. 

(A)  Per  Lord  Stowell,  5  0.  Rob.  at  p.  167. 

(0  See  BeU  v.  Reid  (1813),  1  M.  &  S.  726. 
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Btt,  98.  time  of  peace,  he  do  so  as  a  privileged  trader  ci  the  enemy  ;  or 
if  the  trade  itself  consist  of  a  colonial  carrying  trade  between 
the  hostile  mother  oooBtry  and  any  one  of  her  foreign  settle- 
ments to  which  neutral  nations  had  not  hecn  admitted  previous 
to  the  war,  the  neutral,  in  respect  of  such  privileged  op  un- 
QSiial  trade,  is  regarded  as  an  alien  enemy,  and  cannot  main- 
tain an  aetiffli  hm  <m  a  policy  effeeted  to  protect  it  (fc). 
CkHwib  The  consul  of  a  neutral  nati<m  in  this  country,  if  engaged 

^Sl^^  in  such  privileged  colonial  or  coasting  trade  of  the  enemy, 
loaea  his  neutral  oharaeter  (I);  and  his  consular  residence 
does  not  protest  his  goods  doiioenied  in  such  trade  from 
seizure  and  condemnation  afi  enemy's  property  {m). 

National  99.  The  question  what  is  the  national  character  of  a  com- 

il^StSm.*  I»ny  incorporated  under  the  law  of  an  enemy  has  become  one 
of  great  practical  importance.  A  corporation  is  an  entity 
having  an  independ^t  l^al  exist^oe  (w),  an4  thsat^  is 
authority  for  the  rule  that  it  derives  its  national  character 
from  the  State  under  whose  laws  it  is  incorporated,  whatever 
he  Uie  nationality  of  its  memhers.  Thus  a  ship  owned  by  a 
British  company,  some  of  whose  shareholders  are  aliens,  can 
be  registered  as  a  British  ship  under  the  Merchant  Shipping 
Act,  although  aliens  are  not  qualified  to  own  British  ships, 
or  shares  in  British  diips  (o).  In  Driefontein  CcmspHdAted 
Mines  v.  Janson  (p),  the  plaintiffs  were  a  Transvaal  mining 
company,  incorporated  and  registered  according  to  the  laws 
of  the  South  African  ilepublic,  and  carrying  on  in  the  terri- 
tory of  the  latter  the  husinees  of  extracting  gold  from  their 
mines.   The  company  had  a  London  office  and  committee  of 

(k)  See  the  judgments  of  Sir  W.  Scott  in  Th9  lamumA  (17»),  2 
C.  Eob.  186;  The  Anna  Ckittieriiia  (1802),  4  O.  Bob.  W;  Th©  Dw» 
Gebroeders  (1802),  ibid.  222;  and  lee  Bvnm  v.  Biute  OW),  IrW.  Bl. 
313;  Brymer  v,  Aftwa  (XI99),  I  H.  ML  14W,  Ifl.   9m  pott,  §§ 

(I)  Hie  Drae  Gebroeden  (1802),  4  0.  Bob.  282. 
(m)  The  ladkm  CMef  (1800),  3  C.  Bob.  22. 

(«)  See  Myera  v.  Perigal  (1852),  2  De  G.  M.  &  G.  599;  Salomoii 
r.  Salamon  k  Co.,  [1897]  A.  C.  22. 

(o)  E.  V.  Arnaud  (1846),  9  Q.  B.  806;  16  L.  J.  Q.  B.  50. 
(y)  £1900]  2  Q.  B.  839;  £1901]  2  K.  B.  419,  C.  A.;  £1902]  A.  O.  484. 
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management,  and  its  shareholders  were  nearly  all  resident  8— t.9g. 
outside  the  Transvaal,  and  not  subjects  of  the  Bepublic .  The 
question  was  raised  whether  the  company  was  an  enemy 
during  the  war  between  the  Eepublic  and  this  country,  and 
although,  except  for  the  purposes  of  t^e  judgment  of 
Vaughan  Williams,  L.  J.,  it  wjae  unnecessary  to  determine 
this  question,  as  it  was  held  that  the  lose  took  place  before  the 
oomm^ceonent  of  hostilities,  there  was  a  large  consensus  of 
judicial  opinimi  ^k»t  the  company  was  a  subject  of  the 
Eepublic,  and,  therefore,  during  the  continuance  of  the  war, 
an  enemy  (g).  But  where  a  company  registered  in  Natal, 
whose  only  property  was  a  gold  mine  in  the  Transvaal,  had 
received  a  supplementary  incorporation  in  the  Transvaal  (the 
object  of  which  was  to  enable  the  company  to  sue  and  be 
sued  there  in  its  (Corporate  name),  Mathew,  J.,  held  that  it 
was  a  British  company  and  could  therefore  recover  uoder  a 
policy  of  insurance  for  a  loss  which  occurred  aftw  the  war 
had  commenced  (r) . 

The  question  of  the  national  character  of  a  corporation  Daimler  Co.  v 
arose  again  during  the  late  European  war  wit^  refm»noe  to  a  x^^nd- 
company  incorporated  in  England,  which  had  been  formed' 
for  the  purpose  of  selling  goods  manufactured  in  Germany 
by  a  German  company.  The  bulk  of  the  shares  wtere  held  by 
the  German  company,  and  the  remainder  (with  the  exception 
of  one  share)  by  German  subjects  resident  in  Germany. 
There  were  £our  directors,  all  German  subjects,  of  whom 
three  were  resident  in  Germany  and  the  fourth,  who  had 
previously  resided  in  this  country,  left  for  Germany  on  the 
outbreak  of  war.  The  Court  of  Appeal  held  that  the  com- 
pany, being  inooiporated  under  the  laws  of  this  countij, 
must  be  regarded  as  a  ^tidi  COTporation,  and  was  entitled 
to  sue  during  the  war  for  the  payment  of  a  trade  debt  (s) . 

(q)  See  per  Mathew,  J.,  [1900]  2  Q.  B.  al  p.  S46;  per  Bomer,  L.  J., 
£1901]  2  K.  B.  at  p.  487;  per  Lords  Davey,  Brampton  and  Lindlflj, 
£1902]  A.  0.  at  pp.  486,  501,  SWk  Omtm,  A.  I..  Sn^,  IC.  B.,  £1001] 
2  K.  B.  at  pp.        407;  Vaagliaa  Williama,  I«.  J.,  ibid,  at  p.  4S8. 

(r)  Nigel  Gold  liiniiig  Co.  v.  Hoade,  [1901]  2  K.  B.  849. 

(s)  Continental  Tyre  and  Eubber  Go.  (Great  Britain),  Ltd.  v,  Daimler 
Co.,  Ltd.,  £l»li]  1  K.  B.  803.  ^ 
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OF  THE  ASSURED.  [PART  I. 

^       Tlus  €le(»i»<»i  im»  miAiiinioiidj  rerened  hj  the  House  of 
Lords  (t),  OB  ^e  groand  that  the  action  was  oommenoed  hy 

the  Secretary  without  autlioritj  and  ought  to  be  struck  out; 
bat  only  two  of  the  eight  Law  Lords  before  whom  tiie  appeal 
wt»  heard.  Lord  Shaw  mod  Lotd  ParaMor»  agreed  with  th# 
▼iew  that  the  British  registration  of  the  company  was  con- 
clusive as  to  its  national  character.  Lord  Halsbury  con- 
sidefed  that  tlM  ooo^Miiy  was  in  sahrtanoe  a  parteer^ip  of 
Oernmn  tradm  (te),  Loid  Atkinson  was  of  opinion  that  the 
national  character  of  the  company  depended  on  its  "  place  of 
leaidence/'  i.e.f  on  whether  the  business  centre  from  which 
t&e  affam  of  ihe  oompany  wen  Mnc/kd  and  controlled  was 
in  England  or  in  Germany  (x) .  This  view  was  elaborated  by 
Lord  Parker,  in  whose  judgment  Lords  Mersey,  Kinnear 
and  Sunnier  ocmenmd.  ^  formoLaled!  the  fdilowifl^ 
propositicMis:— 

(1)  A  company  incorporated  in  the  United  Kingdom  is 
a  legal  entity,  a  creation  of  law*  with  the  status  and  capacity 
whidi  the  law  eoDlisfs. 

(2)  Such  a  company  can  only  act  through  agents  properly 
authorized,  and  so  long  as  it  is  carrying  on  business  iu'  this 
country  through  agtrnts  so  mihonxied  and  residii^  in  this 
or  a  fidendly  country;  it  is  pnmd  facie  to  be  regarded  as  a 
friend. 

(3)  Such  a  company  may,  however,  anfliinm  an  «iemj 
diaractor.  This  will  be  the  case  if  its  ag«its  or  the  persons 
in  de  facto  control  of  its  affairs,  whether  authorized  or  not, 
are  adhering  to  the  enemy  or  taking  instructions  from  or 
acting  under  the  coi^ral  of  enemies. 

(4)  The  character  ei  individiial  shareholders  cannot  of 
itself  affect  the  character  of  a  ootmpany .  The  enemy  charaoter 
of  individuaL  sharehoMm  and  th^  oonduot  may,  however, 
be  very  material  on  the  questioB  whether  the  company's 
agents,  or  ttie  persons  in  de  facto  control  of  its  affairs,  are 

(<)  Buider  Co.,  Ltd.  v.  Omtiiifliitel  Tyre  and  Bobber  Gb.  (Qrmh 
Bntain),  Lid.,  [1916]  2  A.  O.  397. 
(«)  [1916]  2  A.  C.  at  p.  m. 
(«)  im.  at  p.  Slf . 
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in  fact  adhering  to,  taking  instructions  from,  or  acting  under 
the  control  of  enemies.  This  materiality  will  vary  with  the 
number  of  shareholders  wh^MB  enmnies  and  the  value  of 
their  holdiugs.  ^^^^B 

(5)  In  a  similar  way  a  company  registered  in  the  United 
Kingdom,  but  carrying  on  business  in  a  neutral  countrj^ 
through  agents  properly  authorized  and  resident  here  or  in 
the  neutral  country,  is  pnmd  fade  to  be  regarded  as  a 
friend,  but  may,  through  its  agents  or  persons  in  de  facto 
control  of  its  affairs,  assume  an  enemy  character. 

(6)  A  company  registered  in  the  United  Kingdom  but 
carrying  on  business  in  an  enemy  country  is  to  be  regarded 

as  an  enemy. 

The  test  of  control  has  been  applied  in  prize  cases  iu 
determining  the  naticmal  character  of  the  property  of  a  cor> 
poration.  Thus  goods  owned  by  a  British  company,  of  which 
all  the  shares  except  six  were  held  by  a  parent  German  com- 
pany and  four  of  these  six  by  the  German  direotors  of  the 
parent  company,  were  condemned  as  enemy  property  (y). 
Again,  the  fact  that  a  ship  was  owned  by  a  company 
registered  under  the  laws  of  this  country  or  of  a  neutral  Stato 
and  sailed  under  the  British  or  the  neutral  flag  has  been 
held  not  to  be  conclusive.  In  either  case,  where  the  control 
of  the  company  was  in  the  hands  of  enemies,  the  vessel  was 
oondemned  or  detained  as  enemy  prc^rty  (z). 

In  conclusion,  it  j&  submitted  that  the  commercial  domicil 
of  a  company  registered  under  the  laws  of  this  country  or  of 
a  neutral  country  will  be  deemed  to  be  hostile  (1)  if  the  com- 
pany is  de  faUb  oontrolkd  by  enemies,  or  (2)  if  it  is  curry- 
ing on  its  business  in  an  enemy  country  (a) . 

(y)  The  Michigan  (1916),  5  Lloyd's  Prize  Reports,  421.  The  Poona 
(1915),  84  L.  J.  P.  150,  contra,  was  decided  before  the  decision  of  the 
House  of  Lords  iu  Daimler  Co.y  Ltd.  v.  Continental  Tyre,  &c.  Co.,  Ltd., 
9upra. 

(s)  The  St.  Tudno  (ship  under  British  flag),  [1916]  P.  291;  The 
Hamboru  (ship  under  Dutch  flag),  [1919]  A.  O. 

(a)  See,  in  addition  to  ilie  anllimrities  eited  above,  De  Beers  Con- 
solidated nines,  Ltd.  v.  Bbwe,  [1906]  A.  0.  455,  in  wliii^  the  Honse  of 
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Snropeans 
lending  and 
trading  in 
Afiatic  or 
AfHcan 
countries, 
■with  extra- 
territorial 


too.  Earopeans,  Fosiding  and  trading  under  the  protection 

of  factories  or  colonial  establishments  in  Asia  or  Africa  were 
held  to  have  the  national  character  of  the  European  mother 
State  to  whidi  the  establiikiBent  bel<mgied,  and  under  whose 
protection  they  lived  and  traded;  the  reason  being  that 
Europeans,  so  circumstanced,  did  not  become  the  subjects  of 
the  Asiatic  or  Af  nean  powe^  in  whoee  dominimis  such  trad- 
ing establishment  was  situated  (6). 

The  factory  system  is  now  obsolete;  but  the  principle 
was  applied  in  the  late  war  in  the  case  of  Europeans  residing 
in  Easim  ports,  where  they  enjoy  the  privileges  of  extra* 
territoriality.  A  firm  in  Shanghai  consisted  of  four  partners, 
of  whom  two  were  British,  and  the  other  two  German  sub- 
jeets.  The  British  partners  were  registered  at  the  British 
Consulate,  hut  tiie  firm  was  registered  in  the  German  Con- 
sulate as  a  German  firm,  and  Sir  Samuel  Evans  held  that 
the  firm  must  he  regarded  as  an  enemy  house  of  trade  (o); 
hot  the  utmiit  of  the  ftntirii  parlnm  in  property  of  the  firm 
seized  as  prize  was  released,  on  proof  that  on  the  outbreak  of 
war  they  had  taken  reasonable  steps  to  dissociate  them- 
selyes  fipom  th^  Omnan  parteeiB 

Such  »e  sme  of  the  more  impwtant  points  in  the  juns- 
prudence  of  this  country  and  the  United  States  on  the  subject 
of  national  character,  as  affected  by  domicil  or  course  of  trade. 
It  has  not  been  deeoied  denraUe  f  urtiier  to  encumher  a  w<»k 
devoted  to  a  special  subject,  by  references  to  authorities  which 
more  properly  range  themselves  under  other  heads  of  legal 
inquiry. 


Lords  decided  that  a  foreign  eorpontimi  maj  "MMb**  im  iliii  eoontfy 

within  the  meaning  of  the  Income  Tax  Act,  1853. 

(6)  The  Indian  Chief  (1800),  3  C.  Rob.  22;  The  Eirweo  (1798>« 
cited  ibid.  31;  The  Twee  Frienden  (1784),  cited  ibid.  29. 

(c)  The  Eumaeus  (1915),  4  Lloyd's  Prize  OMee,  270;  86  L.  J.P«  HO. 

id)  4  Lloyd's  Prize  Cases,  at  p.  288. 
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101.  In  this  country  almost  all  policies  are  effected  by  Employwen* 

11-  -jji  of  insuranee 

insurance  brokers,  wnoee  business  it  is  to  act  as  miadlemen  brokers.  . 

betwoen  thooe  merdu^to  and  shipowners  who  wish  to  insure 

their  property,  on  the  one  huid,  and  the  private  underwritetB 

or  public  insurance  companies,  on  the  other.   The  broker  is 

the  agent  of  the  assured,  not  of  the  under^vTit€r,  and  there- 

fore  hB  owes  no  duty  in  the  tmmmcidmi  to  the  latter,  on 

which  an  action  for  negligence  can  be  founded  (a) .  Primd 

facie,  the  business  of  an  insurance  broker  would  seem  to  be 

limited  to  leoeiviiig  instametioiiB  from  his  principal  as  to  the 

nature  of  the  risk,  and  the  rate  of  premian^  at  whi^  hoi 

wishes  to  insure;  communicating  these  facts  to  the  undier- 

wnters;  effecting  the  policy  with  them  on  the  best  possible 

terms  for  his  em{doyer;  paying  them  the  pr^oiiiim;  and 

receiying  from  them  whatever  miay  be  due  in  Isase  of  loss. 

The  usage,  however,  of  our  great  commercial  metropolis 

(a)  Empress  Ass.  Corp.  v.  C.  T.  Bowring  &  Co.,  Ltd.  (1905),  11 
Com.  Cas.  107.  See  also  Glasgow  Ass.  Corpn.  r.  Syraondson  (1911),  16 
Com.  Cas.  109.  Sometimes,  however,  the  broker  may  be  the  agent  of 
^tii  parties  with  regard  to  returns  of  premium.  See  post,  §  116. 
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^  introduced  modes  of  transacting  business  between  insur- 
ance brokers  and  underwriters  in  Londcrn,  apparentlj  in- 
tended to  feoOilele  tiieixftimietion  oliiMiii«aoeV»bine08  on  an 
exteneive  eoale,  by  substituting,  as  far  as  possible,  credits  for 
payments,  in  all  dealings  between  broker  and  underwriter; 
but  one  effect  of  tbe  system  kas  bem  to  introduoe  a  ooju- 
aideimUe  degree  of  omnplexity  into  th«  relations  subsisting 
between  the  assured,  the  broker,  and  the  underwriter. 
^'JS^  to  provisions  of  the  Marine  Insunuiee  Aet,  1906,  which 

j^ecooweoi  eoBoem  these  lelalkm  are  oofitftmed  io  aeots.  52,  53  fti^ 
and  axe  aa  feUows: — 


Policy  effected 


Effect  of 
■eoeipt  on 


See*.  52.  Unfoss  otiimFise  agroed,  tiie  duty  of  the 
asBiwed  <w  ins  agc^t  to  pay  the  premium,  and  the  duty 
of  tba  insure  to  imsae  tiie  policy  to  the  as^jured  or  his 
agent,  are  concurrent  conditions,  and  the  insurer  is  not 
bound  to  issue  the  policy  until  payment  or  tender  of  the 
premium. 

Sect.  53.— (1)  Unless  otherwise  agreed,  whereamarine 
policy  is  effected  on  behalf  of  the  assurod  by  a  broker, 
the  broker  is  directly  responsible  to  tbe  insurer  for  tiie 
jMemium,  and  the  insurar  is  diieeify  leqKmable  to  the 
aasiued  lor  tiie  vaemt  whoA  may  be  payable  in  respect 
of  loMB,  or  ia  xespeei  of  retomable  premium. 

(2)  Unkss  otiiennse  agreed,  the  broker  has,  as  against 
ilie  assured,  a  lien  upon  the  policy  for  the  amount  of 
ilie  premium  and  his  charges  in  respect  of  effecting  the 
policy;  and,  where  he  has  dealt  with  the  person  who 
employs  him  as  a  principal,  he  has  also  a  lion  cm  the 
policy  in  respect  of  any  balance  on  any  inmaiiee  aeeouni 
which  may  be  due  to  him  from  such  penon,  wdeta  wliea 
the  debt  wae  ineuned  he  had  reason  to  Miave  Oiat  snoh 
penon  was  <mfy  an  agent(5). 

Sest.  &4.  Wlwte  a  marine  policy  effected  on  behalf  of 
the  assured  by  a  broker  acknowledges  the  receipt  of  the 
premium,  such  acknowledgment  is,  in  the  absence  of 
fraud,  conclusive  as  between  the  insurer  and  the  assured,, 
but  not  as  between  the  insurer  and  broker. 

(*)  Am  iBMnaee  is  not  a  BeceMary  for  a  diip,  and  therefore  neither 
ikm  Mer  nor  «^  loidcrwfiter  eaii  piooaed  in  rem  under  s.  6  of  the 
Admiralty  Court  Aet,  1840,  agaiart  a  fofeign  Aip  fw  pnaiiams:  The 
Aaivft  niMore  (ItOi),  10  Aap.  M.  O.  iM. 
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Further,  as  the  course  of  business  in  marine  insurance  is  saot.  101. 
to  a  large  extent  regelated  by  usage,  sect.  87  of  tho  Act  (o) 
must  be  considered  in  conueotion  with  these  provisions.  For, 
as  we  have  alreadjy  seen  in  the  chapter  on  the  Construction 
of  Sea-Folicies,  the  usages  of  trade  are  often  part  of  the 
contract.  Indieed  the  rules  contained  in  sect.  53  of  the  Act 
are  themselves  derived  from  inercantile  usage  {d) . 

102.  The  actual  course  of  the  business  of  marine  insurance,  Outline  of 
as  carried  on  in  Lon<km  Mid  ekewhere  in  this  countty,  ia  ae 


follows:— A  broker  on  receiving  orders  ftrctn  his  principal  to  ^^^^ 
effect  an  insurance  prepares  what  is  commonly  known  as  a 
"slip."  This  is  Barely  a  slip  of  paper  containing  rough  ihed^. 
notes  relating  to  the  intended  ineajranee.  It  is,  hoivterer, 
sufficiently  precise  to  enable  anyone  conversant  with  the 
business  to  draw  up,  without  difficulty  and  without  going 
beyond  its  four  c<mers,  the  p^cj  which  it  is  proposed  to 
effect.  The  broker  then  takes  the  slip  round  to  the  various 
underwriters  to  whom  he  may  be  dLspoeed  to  offer  the 
business;  these  may  be  private  Lloyd's  underwriters,  or  they 
may  be  und^rwrttm  on  behalf  of  compuiies,  or  some  of  one 
class  and  some  of  another.  Those  underwritei*s  who  are 
^^illing  to  accept  the  risk,  whether  private  or  representing! 
o(»npanies,  signify  thdr  willingness  by  initialing  the  slip  for 
the  amounts  for  which  they  are  willing  to  become  insurers. 
When  the  broker  has  succeeded  in  getting  the  slip  initialed 
for  the  full  amount  required,  it  is  then  his  duty  to  procujre 
the  execution  of  policies  in  accordance  therewith.  The  old 
practice  was,  in  so  far  as  the  initials  on  the  slip  were  those  of 
Lloyd's  underwriters,  for  the  broker  after  preparing  the 
policy  to  take  it  round  to  the  different  underwriters  in  succes- 
sion for  their  signature;  owing,  however,  to  the  pressure  of 
business  and  the  shortage  of  staff  during  the  recent  war,  a 
signing  bureau  was  established  under  the  authority  of  Lloyd's, 
but  in  a  separate  building;  the  brok^  takes  the  policy  and 
slip  to  this  bureau,  where,  after  the  policy  has  been  examined 


(c)  See  ante,  §  55. 


(d)  Ante,  §  6S. 
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^•gt.loa.   and  compared  with  the  slip,  the  signatures  of  all  those  under- 
TOtawwiio  bftTe  imtiakid  ik»  dip  are  affixed  by  dcAs.  This 

system  though  very  largely  adopted  has  not  yet  become 
universal,  and  when  policies  are  not  signed  in  the  bureau  the 
old  jmetiee  sabeiste  under  whkk  the  looker  sabmits  th^ 
policy  to  the  indiTidoal  underwriters.  The  insurance  com- 
panies always  prepare  their  own  policies,  and  in  ordier  to 
enable  them  to  do  so,  the  broker  fills  up  a  0orm  which  is  also 
eallad  a  mad  aeiids  one  toeadi  oc»npany.  This  slip  is  an 
entirely  distinct  document  from  the  slip  which  we  have 
already  explained,  and  is  merely,  a  nifemorandum  of  the  en- 
gagemmt  whkb  the  partieolar  company  has  already  entered 
into  by  initialing  the  "  slip"  proper  (e). 

As  soon  as  the  policy  is  completed,  the  underwriters  enter 
the  risk  in  their  books,  and  debit  the  broker  with  the 
preimiom. 

^1^^^^  The  broker,  having  effected  the  poUey^wudly  retains 

it  in  his  poeeession  (/).  He  nmy  do  so  dther  as  of  right,  in 
exercise  of  his  lien  for  premiums,  or  as  a  matter  of  con- 
venience^ for  insurance  brokers  are  now  very  generally 
onqsloyed  not  merafy  to  effect  insaranees,  but  to  attend  to  all 
Imsinees  relating  thereto  that  may  subsequently  arise,  wjiich 
the  possession  of  the  policy  enables  them  to  do. 

When  a  lo«  co&m  in  respect  ol  which  the  assured  desires 
to  make  a  daim  on  the  policy,  he  instructs  the  broker  to  do 
so,  sending  him  the  policy  if  it  is  not  already  in  the  broker's 
possession  (p).  The  broken  then  ascertains  {h)  the  percentage 

(e)  The  term  "  slip  "  is  used,  in  Liverpool  at  least,  in  yet  a  third 
semde,  to  denote  the  covering  or  insurance  note,  by  way  of  provisional 
iBRinuice,  issued  by  a  company  in  order  to  signify  its  acceptance  of  a 
ildk,  and  ite  odariakiug  for  tiie  sabsequent  iasue  of  a  atamped  policy. 
Bee  Gov,  Mar.  Lm.  App.  Ca.  and  Cs. 

(f)  HUt  ia  ao  mto  parlievlaffy  aa  regards  polidea  on  ahip.  Tlioae  on 
gooda  aie  ofteii  IwBded  over  lortiiiwilii  to  tlMaamed  wiw  tei  may  pass 
Hm  on  to  Uakmm  or  otter  pvttei^  ftojattat  UBa  of  Jmik^,  as 
aecnrity  lor  advaaeea  or  ottMnriae. 

Cff)  In  a  recent  case  it  was  contended  that  an  action  canaoi  be  main- 
taiaad  for  *  kaa,  nnlesa  the  plaintiff  has  tlMpaKflf  inhia  powmioii,  hvk 

iky  See  note  (A),  next  pa^. 
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of  the  lose  which  ought  to  faU  upon  the  policy— 100  per  cent.  Sectioa. 
if  it  be  a  total  lees,  or  a  smaller  percentage  in  case  of  an 
average  loss— employing  average  adjustm  if  neeessary,  and 
endorses  the  ascertained  percentage  upon  the  policy,  with  the 
word  "settled"  pr^xed.  He  then  takes  the  policy,  so  ^j^H}''*^ 
endorsed,  round  to  the  several  onderwriters  (•),  who,  unless 
they  see  reason  for  resisting  the  claim,  sanction  it  with  their 
initials  and  enter  the  amount  to  the  broker's  credit.  This 
process  is  called  "  settling  the  daim. '  Any  underwriter  who 
is  not  satisfied  as  to  the  claim,  or  who  proposes  to  least  it, 
simply  refuses  to  attach  his  initials.  Disputed  claims  are 
dealt  with  in  the  <H:dinary  course  of  law.  Of  course,  if  the 
claim  is  one  which  it  is  known  will  be  genially  diluted, 
the  procesB  of  ascertainment  of  the  percentage  arid  the 
attempt  to  settle  will  he  postponed  until  after  the  question  of 
liability  has  b^n  dbtmrmined  {k). 

104.  Sect.  52  of  the  Marine  Insurance  Act,  as  we  have  Payment 

,     ,     .  •of  premiam. 

seen,  provides  that,  unless  otherwise  agreed,  the  insurer  is 

not  bound  to  issue  the  policy  until  payment  or  tender  of  the 
premium  When,  however,  the  insurance  is  made  throiugh 
a  broker,  the  recognized  course  of  business,  as  will  appear 

Channell,  J.,  did  not  agree  witli  this  contention,  although  he  admitted 
that  non-production  of  the  policy  may  be  a  ground  for  suspecting  that 
some  one  other  than  the  person  putting  forward  the  claim  has  an  iatereat 
in  the  policy:  Swan  v.  Maritime  Ins.  Co.,  [1907]  1  K.  B.  117. 

(A)  In  a  great  majority  of  cases  tiiia  mA  baa  been  already  done  by 
an  average  adjuster  employed  by  the  aaMued.  Aa  te  the  poaitioii  and 
functions  ol  aa  average  adjnatw,  aee  Wavertree  Sailing  Ship  Co.  v. 
Love,  [1897]  A.  C.  S78. 

(0  A  system  anakgeos  to  ^bak  explained  in  §  102  in  regard  to  signing 
baa  been  adopted  by  a  laxge  number  of  underwriters  for  the  settlement 
of  clauns,  bnt  Oe  bureau  ia  not  yet  so  largely  nsed  for  settling  as  it  is 
for  signing. 

(k)  Such  is  the  present  practice.  In  order,  however,  to  understand 
expressions  which  occur  in  some  of  the  earlier  cases,  it  should  be  noted 
that  what  is  now  called  "  settling  the  claim  "  used  to  be  called  "  adjusting 
the  policy."  "Striking  off  the  loss"  was  where  the  underwriter,  on 
passing  the  loss  to  the  credit  of  the  broker,  struck  through  his  subscription 
to  the  policy  with  his  pen.  See  6th  ed.  p.  198,  present  ed.  §  1241. 
These  expressions  and  formalities  are  not  now  used. 

(0  Ante,  §  101. 
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presently,  is  such  that  the  iusurer  maj  have  no  right  to  an 
immediate  pftyment  (»»). 

The  custiMD  of  the  marine  insurance  companies  is  that  the 
premium  on  all  policies  issued  during  the  month  falls  due 
upon  the  8th  of  the  following  month.  Premiums  are  subject 
to  a  dedoctimi  oi  5  per  cent,  brokerage  and  10  per  cent, 
discount  {n) .  The  5  per  cent .  brokerage  is  of  course  retained 
by  the  broker;  the  10  per  cent,  discount  is  allowed  by  the 
brokw  to  his  principal  (o).  Where,  as  is  sometimes  done  in 
insuring  with  companies,  the  insurance  is  effected  direct, 
Avithout  the  intervention  of  a  broker,  both  percentages  are 
allowed  by  the  company  to  the  assured. 

Losses  and  averages  are  paid  by  cheque  in  each  ease — the 
cheque  being  signed  at  the  board  meeting  at  which  the  claim 
is  passed,  and  delivered  to  the  broker  on  his  calling  for  it. 
It  is  not  the  psanndcb  for  brakenr  uid  the  insurance  companies 
to  have  cross  accounts  for  premiums  and  for  losses,  and  to 
settle  balances.  Separate  cheques  for  each  are  written  out 
and  huided  crter  (p). 

In  the  case  of  Lloyd's  underwriters,  the  premiums  on 
insurances  effected  during  the  mionth  likewise  become  due 
on  the  8th  of  ihe  foUowiiig  mcmth.   Claims  fall  due  seven 


(m)  See  Ifkr.  Ine.  Aei,  1906,  s.  87,  ante,  §  55. 

(«)  Tliis  10  p«  eesft.  dinouil  is  etiodiaM  on  the  premiiims  after 
dedoelioB  of  ike  6  p«  eeni.  brokerage— the  total  dednetioot  il«s  unooai- 
ia§  to  14|  per  eoit. 

(o)  ThwouitoM,  «•  a  mbi(A»,  was  meognixed  by  Smitton^  J.,  In  GUngow 
Am.  Corp.  V.  Symondson  (1911),  16  Com.  Cos.  at  p.  114,  and  was 
proved  in  Gieen  v.  Tughan  (1913),  30  Times  L.  R.  64,  Pickford,  J. 
In  an  eariier  ease,  when  the  right  of  the  principal  to  the  discount  seems 
not  to  have  been  so  well  established,  the  Court  of  Appeal  allowed  the 
agents  to  retain  the  10  per  cent,  discount  which  they  had  received  for 
many  years,  during  which  the  principal  made  no  enquiry  as  to  their  re- 
muneration: Baring  v.  Stanton  (1876),  3  Ch.  D.  502;  see  also  Great 
Western  Ins.  Co.  v.  Cunliffe  (1874),  L.  R.  9  Ch.  525. 

(jf)  For  a  running  contract  of  re-insurance,  under  which  monthly 
loflses  were  to  be  deducted  from  monthly  premiums,  and  the  balance  paid 
to  Uie  brokers,  and  by  t^em  to  tmstees  to  seenre  the  re-insoiers  against 
teAor  hmm,  aad  lor  the  portion  after  the  re-inniring  company  was 
mimi  fo  be  woond  np,  see  In  ro  Law  Gar  and  General  Int.  Corp. 
(lfll>,  W.  N.  W,  IW. 
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days  after  settlement.  It  is  customary,  however,  to  carry  Boot.  104. 
on  current  aoooonts,  settling  daims  against  premiums,  and 
passing  cheques  for  the  balance  due  at  the  end  of  each 
quarter.  When  a  total  loss,  or  a  heavy  average  loss  occurs, 
the  bw^er  may,  if  he  please,  claim  payment  seven  days  after 
settlement;  but  he  will  in  this  case  be  expected  to  pay  the 
underwriter  all  premiums  due  on  the  8th  of  the  current 
mouth.  Lloyd's  underwriters  allow  the  same  brokerage  and 
discount  as  those  allowed  by  the  companies. 

105.  The  broker  usually  keeps  his  account  with  the  assured  AeooimtB 

between 

in  a  manner  similar  to  that  which  governs  his  own  relations  broker 
with  the  companies.  Thus,  premiums  for  the  month  are  due 
on  the  8th  of  the  succeeding  month;  and  losses  are  payable 
as  soon  as  the  amounts  are  actually  received  from  the  under- 
writer, or  if  the  amount  of  a»  lo|||pot  actuaUy  so  received, 
but  merely  placed  by  the  underwrite  to  the  InK^er's  credit 
in  current  account,  then  seven  days  after  settlement  of  such 
loss.  The  briber  deducts  from  the  claim  a  commission  of 
1  per  cent,  and  remits  the  balance  to  the  assured. 

This  practice,  however,  merely  illustrates  what  is  usual. 
There  is  no  recognized  or  binding  custom  as  to  these  matters, 
and  in  fact  special  arrangements  are  often  made.  For 
example,  if  a  large  steamer  is  insured  for  twelve  months,  or 
if  a  Uoating  policy  is  taken  out  on  a  series  of  cargoes,  the  pre- 
miums payable  by  the  broker  to  the  underwriter  may  amount 
to  several  thousands  of  pounds,  which  it  may  be  inoonv^ent 
to  the  assured  to  provide  all  at  once  at  the  inception  of  the 
risk.  In  such  a  case  special  arrangements  are  sometimes 
made  between  the  looker  and  the  assured  fot  the  pxemiirap 
to  be  paid  by  instalments.  When  this  is  dcme,  the  assured 
usually  gives  the  broker  written  authority  to  cancel  the  policy 
in  the  ev^t  of  any  instalment  not  being  duly  paid.  The 
broker  is  thus  enabled  to  protect  himself  by  canedling  ^e 
policy  and  receiving  from  the  underwriter  the  montlily  return 
of  premium,  which  its  terms  provide  for. 

For  greater  security  tp  their  custon^ers,  iiiurance  brokers  Commissiona 


m 


COURSE  OF  BUSINESS 


Beet.  106.  frequently  guarantee  the  solvency  of  the  underwrite  rs.  This 
exposes  them  to  gvMter  hazard,  and  id  ooarse  entitles  them, 
to  a  higher,  or  as  usually  it  is,  an  additional,  commission 
upon  the  business  they  perform.  In  such  cajses  the  broker* 
are  said  to  act  del  credere-,  and  the  pecoentage  which  the^r^ 
are  i^ititled  to  ree^Te  is  oalled  a  oommisBicMi  4el  aredere. 
This  commission  they  are  legally  considered  to  be  entitled  to- 
immediately  upon  entering  into  the  contract,  without  waiting 
to  see  whether  eaxk  gwraaty  do  in  the  event  suhjec^  themi 
to  loss  {q).  The  eommissioii,"  said  Lord  EU^ihorough  in 
such  a  case,  ''was  earned  and  to  be  paid  to  the  party  for 
entering  uito  the  oontrapt  of  goaranty,  and  not  in  respect 

01  the  event,  whkh  wa^  perfectly  ooUatefal"  (r). 
The  above  sketch  is  only  intended  to  explain  generally  the 

course  of  business  actually  adopted  in  our  commercial  world. 
We  do  not  siQr  thi^  in  all  pmnts  mh  piaotioe  tiUiM  witb 
the  law.  In  what  follows  we  propose  to  indicate  the  extent 
to  which  the  pra/otice  is  consistent  with  the  law,  either  by 
hemg  in  iMngiBaJL  aoowd  theiewith,  or  by  having  heeome 
engrafted  theveon  by  constant  usage. 

106.  By  virtue  of  a  custom  which  had  existed  for  more 
than  a  hundred  years,  it  became  established  law  that  the 
amwd  oon&i  not  be  sued  by  the  underwriter  for  ]^re* 
mittffls  ($),  nor  eould  the  httex  set  off  unpaid  premiums  in 

an  action  brought  by  the  assured  on  the  policy  for  losses. 
Accordingly,  sect.  53  (I)  of  the  Ma,rine  Insurance  Act,. 

(f)  Ganrthera  «.  Qnhmm  (1811),  U  East,  578. 

(r)  Ibid.  As  to  the  general  law  rdsting  to  the  liability  of  del  credere 
agents,  the  reader  is  wisgred  to  a  masterly  exposition  of  the  subject  by 
Judge  Duer,  who,  as  usual,  collects  and  ^diausts  all  the  authorities. 

2  Duer,  331 — 339,  especially  337,  in  twtis.  Since  the  publication  of 
Duer's  work,  it  has  beerf  settled,  in  accordance  with  his  view,  that  the 
del  credere  contract  between  the  agent  and  his  principal  is  not  within 
the  Statute  of  Frauds:  Couturier  v.  Hastie  (1852),  8  Exch.  40.  See 
Harburg  India  Rubber  Comb  Co.  v.  Martin,  [1902]  1  K.  B.  778.  - 

(«)  In  the  United  States  it  was  held  in  Mannheim  Ins.  Co.  v.  jEIollander 
(1901),  111  Fed.  B.  549,  that,  ao  mage  nmilar  to  the  Eii§^  one 
liaTing  been  proved,  tiie  aMiired  wu  IkUe  to  tiie  nnderwriier  ivt  tlie 
fMi^iii  en  a  poUcy  tflceiedi  fc^  tiie  bfoletr. 
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1906,  declares  that  "  unless  otherwise  agreed,  wliere  a  marine 
policy  is  effected  cm  behalf  of  the  assured  by  a  broker,  the 
broker  is  directly  responsible  to  tbe  insoi^r  for  tiie  pi^um, 
and  the  insurer  is  directly  responsible  to  the  assured  for  the 
amount  whidi  may  be  payable  in  respect  of  losses,  or  in 
respect  of  rctmittlile  premium." 

The  position  is  briefly  but  comprehensively  desmbed  by  l^gai  reia^n 
Bayley,  J.,  in  these  words:  "According  to  the  ordinary  andtheir 
course  of  trade  between  the  assured,  the  broker  and  the 
underwriter,  the  awured  does  not  in  the  first  instanee  pay 
the  premium  to  the  broker,  nor  does  the  latter  pay  it  to  the 
underwriter.    But,  as  between  the  assured  and  the  under-  ^ 
writer,  the  pv^mtums  em  ooostdi^red  as  paid.    The  under- 
writer, to  whom,  in  most  instances,  the  assured  are  unknown, 
looks  to  the  broker  for  payment,  and  he  to  the  assured.  The 
latter  pay  the  preaniums  to  the  broker  only,  who  is  a  middle- 
Man  between  the  assured  and  ^  underwrite.    But  he  Is  not 
merely  an  agent:  he  is  a  principal  to  receive  the  money  from 
the  asam^dy  and  to  pay  it  to  the  underwriters  "  (0- 

Br  seet.  54  ol  Oie  M»ine  Insurance  Aet,  1906,  "  whm  %  Wect  of 

1  J  1        -L    i_  acknowledjjT- 

marine  policy  effected  on  behalf  of  the  assured  by  a  broker  ment  in  policy 
acknowledges  the  receipt  of  the  premium,  such  acknowledg-  ^JSJJ*^ 
ment  is,  in  tlie  absenoe  of  ^ud,  cunfilustYe  as  b^e^  the 
insurer  and  the  assured,  but  not  as  between  the  insurer  and 

broker." 

The  earlier  editions  of  this  work  appear  to  have  confined  ^^^^^te!^® 
the  rule  that,  as  regards  premiums,  tiie  broker  is  the  debtor  akmeKaMe 
of  the  underwriter  to  policies  which,  such  as  Lloyd's,  contain 
an  express  acknowledgment  by  the  underwriter  of  the  receipt 
of  premium  frma  the  asMired.  There  is  undoubtedly  some 
judicial  sanction  for  this  view  of  the  origin  of  the  preset  state 
of  the  law.    But  a  few  years  ago  it  was  held  that  the  rule 

(0  In  Power  v.  Butcher  (1829),  10  B.  &  Cr.  340;  see  also  per 
Parke,  J.,  at  p.  347.  The  ooune  of  dealing  between  the  parties  may  be 
such  that  the  Uability  of  a  third  party  to  the  broker  for  premimiis  is 
substitiited  for  ^t  of  ^  assured,  9,g,,  the  liability  of  the  managing 
owner  of  a  ship.  See  Lamont,  Nlsbet  4c  Co.  v,  Hamilton  (1907),  Sess. 
Cas.  ^8. 
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undfiF  diaonaaiaii  was  based,  not  upon  the  receipt  dmise,  <but 
upon  a  genml  (mstom,  and  that  it  applied  aooordingly  to  all 
iwlicies  of  marine  insurance,  whether  containing  such  receipt 
dause  or  aot.  The  action  was  brought  by  an  insurance  com- 
pany against  the  assnred  fxx  {Mreminnis  on  a  p<^cy  which,  so 
far  from  containing  the  receipt  clause,  embraced  an  express 
promise  by  the  assured  to  pay  the  premiums  to  the  company, 
and  for  the  latter  it  was  argued  iksA  the  custom,  which 
adadtledlj  obtsjned  in  the  case  of  Lloyd's  policies,  to  treat 
the  broker  and  not  the  assured  as  liable  for  the  premiume* 
had  no  a|>plication  to,  and  was  in  fact  inconsistent  with,  the 
preas^  pdicy.  But  OoUuis,  J.,  after  explaining  the  origin 
of  the  custom,  rejected  this  contention.  "It  is  a  well- 
recognised  practice  in  marine  insurance,"  said  the  learned 
judge,  "f<Mr  the  broker  to  treat  himself  a^  re^pousiUe  to  the 
imderwriter  for  the  pramums;  by  a  fiction  he  is  deemed  to 
iiave  paid  the  underwriter,  and  to  have  borrowed  from  him 
the  money  with  which  he  pays.  If  tha4;  isacorfeet  explana- 
liim  ol  the  origin  of  tie  costxHu,  it  is  as  applicable  to  thia 
form  of  policy  as  to  a  Lloyd's  policy.  No  doubt  there  is  here 
a,  contra<ct  to  pay  by  the  assured,  but  by  custom  the  broker  is 
treated  peraoiiaUy  liaUe,  the  same  fiction  beii^^  applicable, 
namdy,  tJiat  the  br(^«r  has  paid  the  premium,  and  has  so 
absolved  the  a^ured  from  his  liability,  having  first  borrowed 
the  money  from  the  onderwritor  to  make  the  payment." 
This  decision  was  confirmed  by  the  Ooiirt  oi  Appeajl  {u). 


(u)  Vsdwwm  1m.  Oo.  ef  ICkii  v.  MmhaiM  Marine  Im.  Co.,  [1897] 
2  Q.  B.  9S;  Me  alio  Bpirer  r.  Batoher,  ubi  •uprm,  mgKaaSkf  at  p.  S47, 
fW  Buke,  J.;  and  Dalzell  v.  Mair  (1808),  1  Camp.  5S8;  De  QnmSaM 
V.  J^u  (1812),  4  Taunt.  246.  In  Dalzell  v.  UmXy  whiob  was  an 
aetkni  by  the  assured  agamst  the  underwriter  to  recover  back  a  premium 
whwre  the  risk  had  never  attached,  Lord  Ellenborough  said:  "  I  should 
completely  knock  up  the  insurance  business  if  I  were  to  allow  this 
acknowledgment  [in  the  policy]  to  be  impeached."  In  the  last-mentioned 
case,  which  was  an  attempt  by  an  underwriter,  in  an  action  by  the 
assured,  to  set  off  premiums,  Heath,  J.,  said:  "When  the  assured  is 
admitted  to  have  paid  the  premium,  it  is  as  between  the  assured  and  the 
underwriter  actually  paid."  We  have  already  suggested  that  the  deci- 
tkm  IB  UuTerso  Ins.  Ck>.  v.  Merchants'  Mar.  Ins.  Co.  is  difficult  to 
tmrneOn  vitt  estaUisM  ndes  of  eomtrvetioii  (see  ante,  §  56),  and  the 


CHAP.  VI.] 


TW  snai  TVfiifiiAWfv 


157 


107.  It  further  follows  from  iirhat  ha^  been  above  stated  Sact.  107. 
that,  8,8  a  general  rule,  the  assured  is  liable  to  the  broker  for  Assured 
premiums  a»  for  mfmey  pajd,  whether  they  have  been  in  fa^  to  Mker  for 
paid  over  by  the  broker  to  the  underwriter  or  not.    This  is  P"™*™- 
because,  in  a^ccordance  with  the  system  which  we  have  just 
explained,  the  premiams  are,  as  between  the  broker  and  the 
underwriter,  oonsidered  as  paid.    The  broker,  being  thus 

deemed  to  have  i)aid  the  underwriter,  can  at  once  recover  the 
amount  from  the  a^ured  as  money  paid  to  his  use  {x) .  Simi- 
larly, in  ca^se  the  assured  becomes  ^titled  to  claim  a  return 
of  premiums,  inasmuch  a^  these  are  deemed  to  have  been  paid 
by  the  broker  to  the  underwriter  on  account  of  the  assured, 
they  can  aft  once  be  rooovered  from  the  underwriter  by  the 
assured  as  money  had  and  received  "  without  any  reference 
as  to  whether  or  not  the  yeai*  during  which  tlie  broker 
generally  has  credit  has  run  out,  so.  as  to  make  them  payable 
in  casK  by  the  broker  to  the  underwriter"  {y). 

Of  course,  if  there  be  fraud  or  collusion  on  the  part  of  the 
assured,  or  of  the  a^ssured  and  broker  jointly,  in  their  dealings 
with  the  underwriter,  the  acknowledgment  in  the  policy  will 
not  be  held  binding  {z). 

108.  As  we  have  seen,  the  general  rule  is,  that  the  broker.  The  broker  is 
and  not  th©  aiHSored,  is  the  debtor  of  the  underwriter  for  the  o^he^'''^ 
premiums.'  "By  the  course  of  dealing,"  says  Parke,  J.,  ^^^^J^^. 
**  the  broker  gives  the  underwr'iter  credit  for  the  premium 

qualifying  words,  "unless  otherwise  agreed,"  in  sect.  53  (1)  of  the 
Mar.  Ins.  Act,  1906,  leave  thai  decision  still  open  to  review  by  the  House 
of  Lords. 

{x)  Power  V.  Butcher  (1829),  10  B.  &  Cr.  347.  See  also  Airy  v. 
Bland  (1774),  2  Park,  Ins.  811.  In  the  case  of  policies  whicli  are 
gaming  or  wagering  contracts  within  the  Gaming  Act,  1845  (see  j)Osi, 
§  315),  it  seems  that  the  Gaming  Act,  1892,  would  bar  the  right  of  the 
broker  to  recover  the  premiums  from  the  assured  even  though  he  was  not 
aware  of  tiie  true  nature  of  the  transaetion:  see  Tatam  v.  Beeve,  [1893] 
1  Q.  B.  44. 

(y)  Per  Kacdtbnni,  J.,  in  X<»ios  tr.  WicUiam  (1868),  83  L.  J.  C.  P. 
18;  14  0.  B.  K.  S.  452;  Dalsdl  v.  Mair  (1808),  1  Camp.  582. 
(z)  Foy  V,        (1811),  8  Tpmik,  491;  ||^^p^||g||||||||g^^^^  ^yt. 
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tm.  when  the  poHcy  is  €ff«Jtod,  and  he,  a3  the  agent  of  both  the 

~  assured  and  the  underwriter,  is  «««d«ed  at  having  paid  the 

premium  to  the  underwriter,  and  the  la,tter  as  having  lent  it 
to  the  \a6b«  aga^,  and  so  becoming  his  creditor  "  (a). 
Le.^eMj     GeneraUy  speaking,  hwever,  it  is  only  Oie  braker  imme- 
SSn^^Siy    diately  concerned  in  effecting  the  policy  to  wliomliie^^^^ 
^SSSSH^^  «^  premiums,  on  the  plain  principle  that  it 

F«M*r.         is  to  him  ak»e  he  has  given  ciedit  for  them  (h). 
Broker,  to        Being  thus  substituted  for  the  asanrod,  ti»  l»w*«f 
iMtar,   rally  has  the  same  grounds  of  defence  against  the  elaim  foj 
has  the  same  ^  p,«Bi«itt  as  ^  twuE^d  would  have  had  if  he  had  etteotea 
I^mmOm  the  poUcy  withoirt  tbe  intervention  oi  a  brok«r(c). 

P«.nuumBfor  109.  Hence  a  broker  is  only  legally  liable  to  the  under- 
»niM«g«l  for  pmnilims  due  on  legal  insurances .    Therefore,  in 

'"""^  ^  ^  p«aniums  f«  rc^insorance,  which  was  then  known 

by  all  to  be  illegal,  where  no  nKHiey  had  passed^  and  the 
aagured  had  ordered  the  brokers  not  to  pay  Ae  nnderwritOT 
on  the  gwond  of  iU^ty,  Lord  Ellenborough  held  that  no 
action  could  he  maintained  by  the  assignees  of  the  under- 
writers against  the  brokers  for  the  recovery  of  the  premiums 
as  mimey  had  and  received  to  the  use  of  the  bankrupt.  "The 

money,"  said  his  Loidship,  "does  not  appear  to  have  been 
actually  paid  into  the  defendants'  (brokOT')  hands.  In  case 
of  illegal  transactions,  it  may  always  be  stopped  while  it  is 
m  irmMu  to  person  who  is  entiUed  to  receive  it.  If, 
,  indeed,  this  had  been  a  legal  transaetwm,  iAm  money  might 
perhaps  have  been  considered  as  paid;  but  we  will  not  asnst 
an-in^  transaction  in  any  respect.    We  leave  the  matter 

J.,  P^er      Butcher  (1829),  10  »   &  Cr.  347;  and 
pc*  Bl«*lmni,  J.,  X«w»  v,  Wwktai  O^m,  S8      J.  C.  P.  U,  17, 

(6)  Ib  »  ««e  of  Robson  v.  Wilson  (1797),  cited  1  Marsh.  Ins.  301, 
where  the  assured  had  employed  broker  A.,  who  in  his  turn  employed 
broker  B.,  to  eflfect  a  policy,  the  Court  allowed  the  underwriter  to  recover 
against  broker  A.  when  brtAer  B.  had  become  bankrupt;  but  this  CM» 
k  of  doubtful  authority.  i»  a.  a 

(<?)  Per  Lord  EUenborough,  in  Jenkins  v.  Powfflf  (1817),  6  M.  S  9* 

2S2,  287: 
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as  we  find  it:  and  then  the  maxim  applies  meUof  est  conditio  a&et.  tot. 

possidentis.  We  cannot  consider  this  as  money  paid  for 
the  use  of  the  bankrupt;  no  money  has,  in  fact,  heen  paid, 
but  only  an  aoeomit  stoled"  (d). 

If  the  premiums  haid  actually  been  paid  to  the  brokers  by 
their  employers,  in  such  case  it  seems  that  the  action  would 
be  majntainahle  (e);  and  where  the  insurance  is  vmd  vmdier 
the  Gaming  Act,  1845,  as  being  a  gaming  or  wagering 
trajisaction,  the  Gaming  Act,  1892,  does  not  seem  to  bar  the  * 
right  to  recover  (/). 

If  an  underwriter  have,  by  mistake,  paid  a  loss  to  the  Losses  pddlo 
broker  to  which  the  assured  is  not  entitled,  he  may  recover  it  mistake  and 
back  as  money  had  and  received  to  his  use,  if  the  broker  have  p^/^^'J^^^ 
not  in  fact  paid  it  over  to  his  principal.  Merely  passing  it  ^J^^^j 
in  account  with  his  principal  is  not  equivalent  to  paying  it 
over,  and  no  answer  to  such  an  action;  secus,  retaining  a 
portion  of  the  aioney  in  payment  of  an  adjusted  bahinoe 
due  to  him*  from  his  principal  (^). 

110.  In  considering  the  right  of  set-off,  it  is  as  well  to  Riglrtol 
remember  that  the  contract  of  marine  insurance  is  still  a 

(<l)  Edgar  p,  iovltr  (1808),  8  liMt,  222.  So,  where  the  language 
of  iiM  ptdiqy  was  large  enough  to  oompriae  an  illegal  adventure,  and  the 
aaflOfed  omrtemplated  tt,  Ihe  nndnrwiiter  was  held  not  entitled  to  sue  fw 
the  premium  whkh  had  not  heen  paid  by  the  assared  to  the  broker. 

Jenkins  v.  Power,  tupra. 

(e)  In  Tenant  v.  BUiott  (1797),  1  B.  &  P.  3,  it  was  held  in  an  action 
by  the  assured  against  the  broker,  that  the  defendant  had  no  ri^ht  to 
retain  as  against  the  plaintiff  moneys  paid  to  him  by  the  underwriter 
as  the  amount  of  loss  on  an  illegal  insurance  on  the  ground,  as  Judge  Duer 
remarks,  "  that  the  person  to  whom  moneys  have  been  actually  paid  to 
the  use  of  another  has  no  right  to  inquire  into  <he  legality  of  tiie  traaa- 
action  out  of  which  the  payment  arose."  See  2  Dner,  36^—871.  Sea 
also  per  Lord  Campbell,  C.  J.,  and  Orompton,  J.,  in  NIdiolaiHi  v.  GUwd 
(1856),  5  B.  k  B.  «M,  1015,  m7. 

(/)  See  De  HaHoa  v.  Ben|aaMn  (1884),  88  L.  J.  Q.  fi.  2i8;  and 
$  121,  infra. 

(jg)  Bidler  v,  Harrim  (1777),  2  Cowp.  566;  ».«.,  as  Judge  Duer 
obeerToe,  mpposing  ihe  circumstances  to  be  snch  that  the  broker  had  a 
right  to  revoke  the  credit  he  had  given  to  the  assured;  2  Duer,, 269,  n.  (a) ; 
Holland  v.  Russell  (1861),  1  B.  &  S.  424;  80  L.  J.  ij.  B.  308  ;  4  B.  &S. 
14;  82  I«.  J.  Q.  B.  297. 


160 


COURSE  OF  BualMras 


Lpart  I. 


In  bank- 
ruptcy. 


of  tiie  matmil 


contract  sounding  in  unliquidated  damages,  even  after  an 
adjustmoit  of  a  loeB  under  tbe  policy  (A),  md  notwithstand* 
ing  it  be  a  valued  policy  (^).  It  consequently  follows  that 
any  claim  for  such  a  loss  cannot  give  a  right  of  siet-off,  in 
tlie  ^riet  sense  in  which  that  t^rm  was  used  in  the  old  statutes 
of  set-off.  This  point  is,  however,  not  of  so  much  importance 
as  it  used  to  be,  inasmuch  as  by  modern  practice  a  defendant 
can  hy  coonterclaiming  usually  secure  most,  if  not  all,  the 
advantages  which  hie  formerly  could  only  obtain  in  cases 
wheiv}  he  was  entitled  to  set-off  {k). 

It  is  nevertheless  still  important,  in  the  event  of  the  bank- 
ruptcy of  Gse  of  the  partiea,  say  of  the  underwriter  or  of 
the  broker,  to  consider  the  question  of  the  right  of  set-off 
in  the  wider  sense  (?)  in  which  the  expression  is  used  in  the 
Banloruptcy  Act,  1914.  The  right  depends  on  whether  there 
have  been,  in  r^adon  to  tlie  policy,  "  mutual  <»edit8,  mutual 
debts  or  other  mutual  dealings  "  between  the  parties  within 
the  meaning  of  sect.  31  of  that  Act,  at  the  time  of  the  receiv- 
ing order  (m). 

The  principle  is  this,  that  "  where  two  persons  have  dealt 
with  each  other  on  mutual  credit,  and  one  of  them  becomes 
lM|fa|Q>t,  the  account  shall  be  settled  between  them,  and  the 
iHBb  only  paydUe  on  «tlier  side.  .  .  .  From  the  mAktt 
practice  to  the  latest  provision  by  statute,  the  object  seems  to 
have  been  that  the  account  should  be  stated  as  between, 
mevohaat  and  merchant,  aad  that  whatever  would  be  in 


(f)  CiMtolli  V,  mKmagkm  (18S2),  1  E.  Ic  B.  ««;  »  L.  J.  Q.  B.  5; 
LMkie  V,  JMtbj  (im),  18  C.  B.  864;  Tltompaon  v.  Bednum  (1M8)« 
11  M.  ac  W.  487;  Fdhi  v.  Neptane  Mftriiie  Ins.  Co.  (1879),  6  C.  P.  D. 
84.   See,  however.  Swan  v.  Marit.  Ins.  Co.,  [1907]  1  K.  B.  117,  128. 

(0  Eiiig  V.  Walker  (UMS),  2  H.  4t  C.  884;  8  ibid.  209;  88  L.  J.  Ex. 
167,  325. 

(k)  Similarly,  Young  v.  Kitchin  (1878),  3  Ex.  D.  127  (approved  in 
Government  of  Newfoundland  v.  Newfoundland  Ey.  Co.  (1887),  13 
App,  Cas.  199),  shows  that  in  an  action  by  the  assignee  of  a  debt  a 
defendant  with  cross-claims  is,  as  against  the  plaintiff,  in  as  good  a 
position  whether  his  cross-claims  are  liquidated  or  unliquidated. 

(0  See  Parke,  B.,  in  Forster  v.  Wilson  (1843),  12  M.  &i  W.  203;  see 
abo  Isberg  «.  Bovrden  (1853),  22  L.  J.  Ex.  822. 

(m)  In  fe  Buntrejr,  Ex  parte  Hani,  [1900]  1  Q.  B.  848,  C.  A. 
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ordinary  practice  a  pecuniary  item  in  sncli  account,  should  be  S>ct.  liO. 

the  subject  of  set-off  "  (w). 

111.  We  have  seen  that  the  ordinary  relations  between  the  PHmdfme 
three  parties  to  the  contract  result  in  this,  that  the  broker  is 

as  regardn 

the  debtor  of  the  tn^terwriter  f w  premiums,  and  the  under-  p^l^ 
writer  the  debtor  of  the  assured  for  losses.  Pnmd  facie,  fo«iw. 
therefore,,  there  is  no  such  mutuality  between  tlic  claim 
of  the  underwriter  against  the  lm)ker  for  the  premium 
(as  a  claim  of  principal  against  principal)  and  the  claim  of 
.  the  broker  against  the  underwriter  for  losses  and  returns  (a 
daim  of  agent  agpamst  principal)  as  to  entitle  the  broker 
(whether  in  cases  of  solvency  or  bankruptcy)  to  set  off  the 
latter  claim  against  the  former  (o).  Hence,  in  many  of  the 
oases,  we  shall  observe  the  endeavour  has  been  to  show  that 
this  prmd  facie  ohjection  did  not  apply,  but  that  the  brdter, 
from  his  course  of  dealing,  either  generally  or  in  the  par- 
ticular transaction,  must  be  taken  as  standing  in  the  place 
of  the  aarared,  and  entitled,  as  principal,  to  claim  losses  and 
returns  from  the  underwriter. 

-  One  of  the  earliest  reported  ca^^es  in  which  the  effect  of 
this  danse  (p)  on  claims  arising  out  of  policies  of  assurance, 
as  between  the  assignees  of  the  bankrupt  underwriter  ai^ 
the  broker,  came  before  the  Courts,  was  Wilson  v.  Creighton,  Wilson  r. 
decided  in  1782.  It  was  an  action  by  the  assignees  of  a 
baalmipt  imderwriter  against  an  insurance  agent  for  pre- 
miums passed  in  account  in  the  usual  way.  The  defendant 
claimed  to  set  off  losses  and  returns  of  premium  due  to  him 

(«)  Per  Tindal,  C.  J.,  in  Gibson  v.  Bell  (1835),  1  Bing.  N.  C.  at 
pp  753,  754;  see  also  Bose  v.  Hajt,  2  Smith's  Leading  Casea;  Palmer  i;. 
Day,  [1895]  2  Q.  B.  618;  In  re  Taylor,  [1910]  1  K.  B.  6fi2.  It  fc 
immaterial  whether  a  debt  is  liquidated  or  not  (PSeii*  v.  Jones  (1881),  8 
Q.  B.  D.  147) ;  and  even  if  the  amount  of  a  liability  be  not  ateectiMile 
until  after  the  date  of  the  receiving  order,  it  may  nevertMen  be  tiie 
eubjpet  of  set-off:  In  re  BMutrey,  Bx  parte  Mant,  ««j»r«. 

(o)  It  is,  however,  a  common  praetioe  for  ike  brefcer^  on  receiving 
credit  for  a  claim  from  the  nadorvriter,  to  pay  the  aiMUted  forthwith. 
Tk»  reasoning  in  tiie  text  would  not  apply  to  such  a  case. 

(p)  Or  tiie  corrotpcmding  clause  in  the  Act  then  in  force.  On  the 
point  of   miitMl%  "  Ae  M  deoisiiiiis  aie  stiU  of  effect. 

A.— VOL.  I. 
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from  the  bankrupt  on  the  same  risks.  He  had  not  acted  del 
credere,  but  simply  as  agent  in  this  country  for  various 
foreigii  oomspondents,  Meeting  the  policiM  on  goods  con- 
signed by  him  to  his  principals  abroad,  to  all  of  whom,  except 
one,  he  was,  at  the  time  of  action  brought,  in  advance,  more 
or  less,  (m  the  insurance  account  between  them.  The  Court 
(Lford  Mmaa&My  Willes,  Aalrara^  »od  BvUer,  JJ.)  onft&i- 
mously  held  that  the  losses  and  returns  of  premium  were  not 
the  subject  of  set-off  under  the  mutual  credit  clause,  because 
tiiere  was  no  mntm^ty— Ibe  debts  mate  in  diiev^it  righto 
and  due  to  diffsmit  parties  (9). 

The  next  case  in  which  the  question  arose  was  the  often- 
eited  one  of  Grove  v,  Dubcns,  1786,  also  an  setion  by  the 
assignees  of  a  bankrapt  underwriter  for  premiums .  Tiie 
defendant  had  effected  the  policies  in  his  own  name  with  the 
bankrupt  for  foreign  correspondents,  unknown  to  the  bank- 
rupt, uad^  a  oommisnon  del  ermkre,  being  debited  in  his 
underwriter's  accounts  for  premiums,  and  always  retained 
the  policies  in  his  own  hands.  Under  these  circumstanoes 
tke  CoQft  ol  King's  Bench  tbat  the  deleadant  had  a 
right,  under  the  mutual  credit  tslause,  to  the  set-off  he 
claimed  (r). 


Rcraaiin 
Grove  v. 


112.  In  this  ease  tiiiee  pointo  must  be  partienkriy 
netioed: — Itlty  the  insurance  agent  had  effected  the  polioiee 

in  his  own  name,  on  account  of  whom  it  might  concern^  so 
that  his  employers  were  unknown  to  the  underwriter;  2ndy 
he  alwajFS  lelaiaed  the  pelieiee  in  his  own  huids;  3rd,  lie 
acted  for  his  employers  on  a  commission  del  credere.  The 
ground  of  the  decision,  therefore,  might  well  have  been  that 
the  ioMinttee  agent  afqpeased,  itom  all  these  cirenmatanfle^ 
to  hate  been  the  only  party  of  whom  the  underwriters  knew 
anything  in  the  transaction;  in  fact,  as  Lord  EUenborough 
says,  in  Gumming  v.  Forrester,  "  the  dealing  was  with*  the 


(q)  Wilson  t.  Creighloii  (1782),  eiled  in  1  T.  B.  lit,  and  nfMftoi 
in  3  Dougl.  132. 
(r)  Grare  v.  Dubois  (nS6>,  1  T.  A.  112. 
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defendant  as  a  principal "  («),  and  therefore  it  might  be   ttoct,  ua, 
inferred  that,  as  he  gave  them  credit  for  premiums,  so  they 
gave  him  credit  for  losses. 

Lord  Mansfield,  however,  certainly  put  the  decision  of  the  Lprd^ ^ 
Court  entirely  on       last  of  the  above-mentioned  circum-  the  effect  ©!« 
stances.    "  The  whole  turns,"  says  his  Lordship,  "  on  Ihe  ^^"^^ 
nature  of  a  commission  dd  credere.   Then  what  is  it?   It  is 
an  absolute  engagement  to  the  principal  from  the  broker  - 
that  makes  him  liable  in  the  first  instance  "  (<). 

Lord  EUenborough  and  Sir  Vic^ry  Gibbs,  especially  the  Opini^^^ 
latter,  frequ^tly  professed  their  inability  to  understand  the  bon^gh  and 
ground  of  the  decision  as  thus  stated  by  Lord  Mansfield  (u); 
they  refused,  however,  to  disturb  the  case,  which,  as  it  had 
been  long  acted  upon,  might  have  been  attended  with  incon- 
venience; but,  on  the  other  hand,  they  carefully  avoided 
applying  it  by  analogy  to  other  cases,  as  will  sufficiently 
appear  by  the  following  decisions:— 

Hi.  fhe  assigiwes  of  a  bankrupt  underwriter  sued  def en-  ^ster  ^ 
dants,  insurance  brokers,  for  premiums  due  from  them  before  nghtjk^^ 
the  bankruptcy  on  the  balance  of  their  underwriting  account  ^rokOT  to^aet 
with  the  bankrupt,  upon  nineteen  policies  of  insurance  which  ^^^^^^^ 
they  had  effected  with  the  bankrupt.   The  defendants  acted  the 

(s)  In  Cimiming  v.  Forrester  (1813),  1  M.  &  S.  4«e.    Agun,  in 
Parker  v.  Smith  (1812),  16  Bast,  386,  L<ldJ^bowiagh  8P«^ J« 
Grove  V.  Dubois  as  having  been  de^tnmmm^p^^ 
the  dealings  with  ihe  b«Aer  in  r«^t  o^^ggm^''''  ^ 
we  considered  as  virtuaUy  had  with  the  assnred  themaelves. 

(0  1  T.  B.  lU.  ^  ^  . 

(«)  Lord  EUenborough  says:  "  I  cannot  conceive  how  a  contract 
iMifcween  A.  and  B.  can  vary  the  rights  between  B.  and  a  third  person, 
who  Is  a  sfaanger  to  it,  and  empower  B.  to  set  up  a  claim  against  him 
as  derived  out  of  that  contract":  1  &  S.  498.  See  also  in  Koster  v. 
Bason  (1813),  2  M.  &  S.  117;  and  Morris  u.  Cleasby  (1816),  4  M.  &  S. 
.566;  Hornby  v.  Lacy  (1817),  6  M.  &  S.  166.  Gibbe,  C.  J.,  declared 
that  he  had  often  endeavoured,  but  in  vain,  to  discover  the  principle  on 
which  Grove  and  Dubois  was  founded.  Sec  Baker  v.  Langhorn  (1816), 
2  Marshall's  R.  at  p.  216,  S.  C,  6  Taunt.  519;  sec  also  Peele  v.  Northcote 
(1817),  7  Taunt.  478.  The  American  jurists  treat  the  case  of  Giove  v. 
Dubois'  as  clearly  overruled  on  this  poini  by  tiie  subsequent  authorities. 
Sec  2  Duer,  375,  who  collects  them  all. 

11  (2) 
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Sect.  118.  under  a  del  credere  commission  for  their  employers;  but  this 
of  a  bankrupt  faot  was  not  known  to  the  bankrupt.  The  def^dants  claimed 

underwriter  . 

to  be  allowed  to  eet  off,  as  matiHd  credits,  tmadjosted  loMee 

due  from  the  bankrupt,  before  his  bankruptcy,  on  the  account 
current  between  them,  and  for  which  they,  the  defendants, 
had  given  oradit  in  aoooont  with  thmr  re^Metive  principals. 
It  af^Mared  that  fiire  oat  of  the  nineteen  policies  were  effected 
by  defendants  in  their  own  name  and  on  their  own  account: 
as  to  these,  the  Court  allowed  the  claim  of  set-off  on  the 
aathmty  of  Grofo  v.  Dubois:  four  out  of  the  nineteen 
policies  were  in  the  name,  but  not  on  the  account,  of  the 
defendants;  as  to  these  also  the  Court  held  that  the  right  of 
set-off  mi^t  be  daimed,  became  ap<m  theee  poliiaes  the 
defendants  ooald  ene  in  their  own  names  and  on  their  own 
account,  provided  they  had  a  lien  on  the  policies,  or  had  paid 
the  losses  oier  to  their  empkaym;  and  the  bankrupt,  by 


to  a  policy  so,  effected,  had  otmseaited  that  they 
should  stand  as  principals,  and  be  considered  as  giving  liim 
credit  on  the  policy  at  their  own  risk  and  on  their  own 
aoeoQ&t.  The  ranaining  ten  oat  oi  the  nineteen  policies  were 
naittsr  in  the  name  nor  on  theacoomit  of  the  defendants,  and 
as  to  these  the  Court  held,  on  the  ground  of  want  of  mutuality 
of  credit,  that  the  claim  of  set-off  could  not  be  allowed; 
beerase  iqM»  &ese  pdi<»e8  the  de£mduits,  evm  tiioagh  they 
had  a  lien,  or  had  paid  over  losses,  could  never  sue  in  their 
own  names,  but  only  in  the  names  of  their  principals,  nor  had 
the  baiymi^  oonsmted  that  as  to  these  pdicies  they  should 
I  9wm  stand  as  principals,  so  as  to  be  considered  as  giving  him 

^'  credit  on  their  own  risk  and  on  their  own  account:  the 

guaiukij  oi  the  bankrupt's  solvency,  given  by  defendants  to 
lUat  snqiloyMS  under  the  ocMoAnisdon  del  ereekre^  being  a 
'transaction  to  which  the  bankrupt  ^vas  not  privy,  could  not 
jj^  affect  the  rights  of  the  parties  (a?).   With  regard  to  these  ten 

polims  also,  ^  Goart  ccnsdeiefl  that  the  right  of  the 
defendants  to  set      losses  was  precluded  by  the  faot  that 

« 

(«)  Koster  v,  Eason  (1813),  2  M.  Ac  S.  112. 
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they  had  not  aotuallyj»id  over  such  losses  to  their  principals,  sect,  iia. 
but  only  aftowed  them  in  aoeount  (jy). 

114.  An  airent  who  has  a  lien  upon  a  policy  which  he  has  Parker  r. 

°  1  •  i.  lieasley,  as  to 

effected  in  his  own  name,  though  not  on  his  own  account,  may  right  of 
set  off  losses,  as  mutual  credits,  in  an  action  brought  against 

has  a  lien  on 

him  by  the  tw»Btee  of  a  bankrupt  undarwritw  iot  premiums,  J^pJ^*? 
duo  before  the  bankruptcy,  evcA  thaugh  he  hw  u<4  a  <^el  an  action  for 

J-    ./ '  .  J*  1      •  premiums  by 

eredere  oommiasion;  e.g.,  the  consignees  01  a  cargo,  iiaving  a  the  trustee  of 
lien  thmtm  in  respect  of  bilk  drawn  on  them  on  account  of  J^J^^Sw. 
such  cargo  (z).  "  Here,"  said  Lord  Mlmiboroai^t  "  if  the 
parties  had  not  had  a  lien,  their  names  would  have  stood!  <m 
the  policy  as  mere  naked  names,  not  coupled  with  an  interest; 
but  they  may  have  an'  intorest  not  only  by  a  <fo^  credere 
commission,  but  also  by  a  lien  "  (a). 

Accordingly,  in  a  similar  action  against  a  broker  who  had  PwlMty^ 
dieeted  a  pdiicy  in  his  own  name  at  the  request  of  a  principal, 
who  was  indebted  to  him  at  the  time  in  a  geeater  sum  than 
that  which  the  broker  claimed  to  set  off  in  the  action,  the 
Court  of  Common  Pleas  held,  on  the  authority  of  the  case 
just  eited,  that,  as  tJie  bidm  him9|||wght  have  sued  on  the 
policy,  and  had  a  lien  on  it  for  mxMraSan  tl»  amount  of  his 
set-off,  he  might  be  allowed  to  reduce  the  claim  of  the 
assigneee  bj  availing  himself  of  such  defence,  though  he  did 
not  act  under  a  dd  enitare  commismon  (6). 

In  1858  the  principle  underlying  these  decisions  was  again  Lee  v.  Bidkn. 
brought  into  question  in  the  case  of  Lee  v.  BuUen.  That 
:was  an  aotkm  for  premiums  by  assignees  of  a  bankrupt 
underwriter  against  brokers,  who  pleaded  a  set-off  for  return 
of  premiums  and  for  losses.  The  policies  had  been  effected 
by  the  defendants  in  their  own  names,  "  ^  as  agents," 
they  had  givwa  the  aswued  a  del  credere  guaranty,  and  con- 
tinued to  hold  the  policies.  Lord  CampbeE,  C.  J said: 
*'  Both  on  principle  and  according  to  decided  cases,  I  am 

(y)  Ibid.  119.  illMlB 
(a)  Parker     Beasley  (1814),  2  H.  ft  S.  42S. 

(6)  Davies  v.  ^^K^kiiiaoii  (1828),  4  Bing.  Wj.  1||^^H| 
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iMt.  U4.  quite  clear  that  the  fact*  raised  a  good  defence.  There  was 
mutual  credit  between  the  parties;  the  underwriter  trusts  the 
brol[m  f CNT  the  fHremimiiB,  and  they  on  the  policy  trust  him 
that  he  will  fulfil  his  engagement .  The  policy  being  effected 
in  the  names  of  the  defend^auts,  and  they  guaranteeing  the 
■olreiicy  of  the  imderwriters,  the  defendants  are  not  merely 
wmoBBi  eoi^rMtors,  but  had  a  real  interat  in  the  contract. 
This,  therefore,  IS  a  case  of  mutual  credit,  both  on  principle 
and  the  decided  cases.  Koster  v.  Eason  find  Parker  i\ 
BcAsley  aie  expressly  in  point  as  to  the  c<H)8truetion  to  be 
pnt  on  the  miitaid  mdit  ciaetM  as  between  an  ondmrwnter 
and  the  person  thus  effecting  the  policy  "  (c). 

Baker?.  Where,  however,  brokers,  not  having  a  ckl  credere 

oominiatton,  ^ected  the  policy  in  their  own  names,  but 
expresdy  on  the  face  of  the  policy  "  as  agents,"  Gibbe,  O.  J., 
held,  that  although  thej  had  always  retained  the  policy  in 
tbflir  oim  haBds,  they  could  not  set  off  losses  in  an  action  by 
l^asaigneee&rpieminmB  (^).  ''If,"  aud  the  Chief  Justioe, 
"  I  underwrite  for  A.  B.  in  his  own  name  without  proof  that 
he  is  acting  for  another,  I  must  take  him  to  be  the  principal; 
bat  if  he  be  aeting  expressly  as  agent,  I  know  that  he  is  not 
the  principal,  and  that  any  contract  I  may  enter  into  with 
Peele  r.  him  is  not  a  contract  of  insurance  "  (e).  The  result  was  the 
aame  in  a  case  'where  a  broker  effected  a  policy,  not  in  his  own 
name  or  acooont,  but  in  the  name  and  on  the  aooonnt;  of  his 
principals,  under  a  commission  del  credere  (/),  and  it  was 
ptoTod  that  the  policy  had  throughout  remained  in  the  hands 
of  the  aasmed.  The  underwriter  having  beeome  bankrupt, 
his  assignees  sued  the  broker  for  premiums  due  before  the 
bankruptcy:  the  broker  claimed  to  set  off  losses  which  had 
not  only  aoemed  bef<Nre  the  bankruptcy,  but  which  had 

(«)  Lee  V,  BvliflB  (IMS),  t7  L.  J.  Q.  B.  Ml;  8  S.  «c  B.  a. 
iS)  Baker  v.  LwDi|^mii  (181€),  t  HatdMiirs  B.  215;  a  ISranl.  m, 
8,  €.;  4  Guip.  196. 
(tf)  2  HanbaU's  B.  216. 

(f)  A  declaration  was  written  on  the  policy  that  it  was  agreed  tliat 
1k»  braker  sboald  fwunuitee  the  nadarwriters  thereon. 


N<»rUioote. 


CHAP.  VI.] 


IN  SKA  INSURANCE. 


167 


actually  been  paid  over  by  the  broker  to  his  employers  before  Smet.  t$3. 
that  erent. 

Sir  Vicary  Gibbs,  howevOT,  disallowed  his  olaini  m  the 

grounds, — 

1.  That  the  policy  was  not  effected  in  the  nam©  of  the 
brokwatall. 

2.  That  it  was  not  left  in  his  hands. 

3.  That  the  mere  fact  of  its  having  been  effected  del 
eredere  could  not  alter  the  relations  of  the  broker  and  the 
underwriter,  ntMr  let  in  the  ckim  to  set  for  the 
guarantee  of  the  underwriter's  solvency  interested  no  one 
but  the  assured,  who  paid  the  broker  accordingly  his 
commission  dd  credere  (^r).  % 

116.  The  cases  hitherto  considered  have  turned  upon  the  Rii^ht  of 
right  of  the  broker  to  deduct  losses  from  premiums;  thoee  ^ 
which  follow  relate  to  the  broker's  right  to  make  a  similar 
deduction  in  respect  of  returns  of  premium,  and  depend  upon  J^^^^ 
different  principles. 

The  amount  of  premium  ultimately  payable  to  the  under-  Princii^les^on 
writer  may  vary  &eqaently  d^^d  on  conting^cies  which 
cannot  for  some  time  be  ascertained;  as,  for  instwoe,  where 
goods  coming  from  abroad  are  insured  at  a  premium  of  ten 
guineas  per  cent.,  to  be  reduoed  to  five  if  the  ship  sail  with 
convoy,  and  to  be  furth<»  reduced  in  case  of  short  interest; 
the  amount  of  pi^mium,  in  fact,  payable  cannot  in  such  ease 
be  ascertained  until  it  be  known  whether  the  ship,  in  fact, 
sailed  with  ocmvoy  <»  not,  and  whether  the  interest  really 
falls  below  the  amount  insured  (/t). 

Accordingly,  the  general  custom  as  between  insurance  Usageaato 
brokers  and  umtewritera  was  (i),  that  if  on  the  settlement  of  ^J^SStS 

•  (fj)  Peele  v.  Northcote  (1817),  7  Taunt.  478.  See,  too,  Ex  parte 
White  (1871),  L.  R.  €  Ch.  at  p.  403,  per  Mellish,  L.  J. 

(A)  A  more  modern  illustration  would  be  the  case  of  a  steamer  inmued 
for  twelve  months  with  broad  liberties  of  trading,  say,  at  eight  gniiieM 
per  cent.,  with  a  return  of  one  guinea  per  cent,  shoold  aha  be  engaged 
solely  in  Eastern  voyages. 

(i)  This  custom  is  now  quite  eoctmol.  Botonw  ©f  premiwa  aie  aow 
4ealt  with  as  loasaa  ©r  averagefl.  Tlia  andanrritar  is  aiaclilad  with  tiia 
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their  mutual  account  there  were  any  retums  of  prendttm  then 
iilpi»g»  the  IwkBoe  of  die  abooont,  instead  of  being  paid 
over,  became  the  first  item  of  account  for  the  ensuing  year! 
and  the  pending  returns  of  preniiuin,  as  they  sucoesaively 
became  due,  wore  carried  to  the  debit  of  the  imderwriter  in 
snob  wbsequent  aooonnt,  and  the  adjusted  balance  was  not 
paid  over  to  the  underwriter  uutil  all  returns, of  premium 
were  actually  asoerta^ed  and  deducted  (ik). 

Until  the  aoiii  to  be  dedooted  for  retnma  of  premium 
is  ascertained — that  is,  in  other  words,  until  the  events 
are  determined  upon  which  the  amount  of  premium,  actually 
payable  to  the  und^rwnt^,  d^^enda— the  broker  is  the 
mutual  lagent  of  the  assured  and  the  underwriters,  for  the 
one  to  pay  and  for  the  other  to  receive  (i). 

Either  party  umj,  indeed,  det^mine  this  agmcy  when  he 
plaaaea:  the  laaaiirod  by  taking  the  policy  out  of  the  hands  of 
the  broker  who  has  effected  it  (m),  paying  him,  of  course, 
what  he  owes  him  at  the  time,  and  placing  it  in  the  hands  of 
another  brdker  to  get  it  adjusted  (f»);  and  the  uHderw^ter 
by  at  onoe  oafling  on  the  broker  for  the  full  premium,  leaving 
nothing  in  reserve  in  the  broker's  hands  to  answer  any 
returns  of  premium  that  the  underwriter,  at  a  subsequent 
time,  may  be  bmmd  to  pay  the  assured  (o). 

If,  however,  the  underwriter  do  not  determine  the  broker's 
agency  before  the  event  arises  on  which  the  return  of  premium 
depends,  the  hroker  still  oootiniies  his  agent  for  the  dednoti<m 
of  such  return  from  the  full  amount  of  premium;  and,  con- 
sequently, when  the  underwriter  brings  his  action  against 

agreed  initial  premium,  and  if  a  return  is  afterwards  found  to  be  dae,  it 
is  adjusted  on  the  policy  and  credited  to  the  broker,  just  as  a  loM  woold 
be  adjusted  or  credited.    It  has  nevertheless  been  thought  necessary  to 
retain  in  the  text  the  passages  and  decisions  relating  to  tbe  old  pxactioe^ 
ior  the  sake  of  the  principles  which  they  illustrate. 
(*)  See  Goldschmidt  v.  Lyon  (1812),  4  Taunt.  534. 
(0  P«f  Loid  EUenboroagh  in  Shee  v.  Clarkson  (1810),  12  East,  510. 
(m)  See  Hmr.  Ins.  Act,  1906,  s.  53  (1),  ante,  §  101,  that  the  under- 
writer it  diieetly  respon^de  to  <1m  aesored  for  losses. 
(II)  Bif  IfmrtriiJ,  C.  J.,  w  MiMit  p.  Feneeter  (1811),  4  Taunt.  543. 

(o)  im.  m. 
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.the  broker  for  such  full  amount  of  premium,  the  broker  is   MmL  UM. 
entitled  ia  hia  d€f€ino©  to  set  off  the  amount  of  retums  which, 
ms  his  agent,  he  was  authorized  to  deduct. 

The  single  question,  then,  as  to  the  broker's  right  to  set 
off  returns  in  an  action  for  premiums  was  considered,  under 
4;he  old  practice,  to  resold  itself  into  this:  Was  or  was  not 
his  agency  determinod  before  the  right  to  returns  of  premium 
accrued? 

Hence,  wbwe  the  uiwierwriter  himself  sued  the  broker  for 
j)remium8,  the  Court  held,  that  tiie  broker,  although  not 
acting  under  a  del  credere  commission,  might  deduct,  by  way 
4>f  set-off,  sums  due  for  returns  of  premium,  though  it  did 
not  appear  that  the  htokfst  had  either  rieceived  the  premiums 
from  his  principals  or  credited  them  with  x«taniB  of  pre- 
mium; and  although  the  returns  of  premium  claimed  to 
be  deducted  had  never  been  adjusted  as  between  the  broken 
^nd  the  underwriter  (p). 

117   \s  however,  the  authority  thus  given  by  the  und«r-  Death  or 

*  ^    '  ,.11  1  •    J    4-1  bankruptcy  of 

writer  ceases  ipso  fftcto  by  his  bankruptcy  or  his  deatu,  tne  underwriter 
.broker  cannot  avail  himself  of  this  defence  when  the  action  ^jj^ 
is  brought  by  the  trustee  of  a  bai^pt  <w  Oie  exeoutoro  of  "jW. 
A  deceased  underwriter,  unless,  indeed,  the  sums  payable  by 
way  of  retoRis  of  premium  have  been  actually  adjusted  in 
account  between  the  broker  and  the  underwriter  before  the 
'bankruptcy  or  the  death. 

Thus,  where  the  assignees  of  a  bankrupt  underwriter  lBn^i|. 
lirought  their  aoti<m  against  a  broker  for  premiums  due  on 
^wo  policies  of  insurance,  in  respect  of  which  he  claimed  to 
"deduct,  by  way  of  set-off,  certain  sums  for  returns  of  pre- 
mium, and  it  appeared  that  the  events  which  entitled  the 
broker  to  make  this  deduction  had  occurred  and  become 
known  to  him— on  the  one  policy  before  the  bankruptcy  ;  on 
the  other  policy  not  till  after  that  event;  but  that  no  adjust- 
nient  had  be^  miade  on  either  policy:  ^e  Ck>urt  held,  that, 
^s  the  agency  of  the  broker  had  bean  determined  by  the 


{p)  Shee  1^.  ^Amm  (1810)i  n  Sest,  5117. 


170 


COUBSE  OF  BUSINESS 


117. 


Parker  r. 


Whether  the 


acting  del 

credere  or  not 
makes  no 


bankruptcy  of  the  underwriter,  he  was  not  entitled  to  thia 
aet-off  ^tb^  OA  flie  <mm  poKirir  or  on  the  other  (9).  Upoa 
tile  same  principles  the  Court  of  King's  Bench  subsequently 
(beided  in  a  similar  action  the  three  following  points: — 

1.  Tbftt  no  vwkk  retoms  of  premiam  can  be  set  off  againi^ 

a  claim  by  the  assignees  (or  now  the  trustee)  of  a  bankrupt 
underwriter  for  premiums,  even  though  forming  part  of  an 
•djmled  Moom^  wlieite  the  e^oits  entitliiig  to  nidi  ntonis 
were  not  known  to  have  happened  until  after  the  adjnstm^t. 

2.  That  no  sadi  set-off  can  be  allowed  where  the  e?aita^ 
entitling  to  die  letom  happened  before  tiie  hajokruptcy,  but 

the  amount  of  return  claimed  was  never  adjusted  with  the 
bankrupt. 

3.  That  such  set-off  cannot  be  allowed  in  any  case  where 
the  events  entitling  to  the  return  are  not  known  till  afteit 
the  bankra^y  (r). 

The  Court  of  Common  Pleas  extended  the  same  principles 
to  actions  brought  by  the  executors  of  a  deceased  under- 
writOT,  UKLdeeaded  that  no  set-oS  ooold  be  allowed  in  respect 
of  returns  |of  ppemium^  the  events  entitling  to  which  weie 
not  known  till  after  the  underwriter's  death  (s).  In  a  sub- 
sequent case  they  also  explicitly  decided  that  all  these  rules- 
applied  cxibctly  ^  flttine  way,  wfaeth^  the  broker  Acted 
under  a  dd  credere  commission  or  not(f).  And  the  same 
principles  have  been  held  to  apply  to  a  case  where  a  broker 
was  fitted  by  the  underwriter's  trustee  for  soms  which,  sub- 
sequently to  the  bankiuptcy,  he  had  received  on  the  under- 
writer's account  for  oertain  salvages  on  losses  which,  prior  to 
his  bankruptcy,  the  und^writer  had  paid.  It  was  held 
by  Coilim,  J.,  that  he  was  not  entitled  to  deduct  from  tlse 
amount  so  received  by  him  payments  to  the  assured  for  loesea 


(9)  Minett  v.  Forrester  (ISU),  4  Tmi.  Ml;  GoMacfamidt  t;.  LjroA 
(IS12),  4  TMint.  534. 
(r)  Ftakw  V,  SnHli  (1S12),  16  East,  S82. 
i#)  HiMtM     BobcfflM  (tSiS),  <  Tswit.  44S. 
(0  lOoMto  V.  BOTdemve  (1816),  6  Tumi.  4»1. 
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which  lie  had  made  in  pui-suauce  of  liis  ckl  credere  obliga-  Soct.  117. 
tioii  (if). 

Such,  then,  are  the  principal  decisions  tteit  have  taken 
place  on  the  right  of  the  broker  to  set  off  losses  and  retume 
of  premium  in  actions  brought  against  him  by  tho  under- 
writer for  his  piemiuinft— decisions  complicated  iiom.  the  . 
variety  of  circumstances  involved  in  them,-  and  ficom  the 
difiiculty  of  reconciling  the  relations  arising  out  of  tho  actual 
course  of  dealing  betw«Men  the  broker  and  the  underwriter 
with  those  which  flow  from  the  general  principle  that  the 
imderAX^-iter  is  debtor,  not  to  the  broker,  but  to  the  assured. 

118.  The   casics  above   discussed   seem  to  support  the  Sammary  of 

the  jwsitious 

following  positions  (a?) : —  established  by 

1.  In  respect  erf  setting  off  losses—  S^i^J^, 
a .  Where  bankruptcy  has  interv^ed,  and  the  action  is  ^^^\^^^^ 
brought  on  behalf  of  tho  creditors  of  the  bankrupt  under-  '^^^^^^ 
writer,  the  briber  who  has  effected  the  policy  in  his  own 
name  and  on  his  own  account,  or  in  his  own  name,  but  on 
the  account  of  his  principals  (provided  in  this  last  case  he 
has  also  a  lien  on  the  policy  to  the  extent  of  his  set-off),  may 
set  off  losses  allowed  to  him  on  a]Coonnt  by  the  underwriter 
before  his  bankruptcy,  though  unadjusted,  because  losses  so 
allowed  in  account  are  mutual  credits  within  the  meaning  of 
those  words  in  the  Statutes  of  Bankruj>tcy  {y), 

(«)  Elgood  t;.  Harris,  [1890)]  2  Q.  B.  491. 

(x)  The  (rammary  which  here  follows  is  taken  from  the  2nd  edition  of 
this  work,  pp.  139,  140.  It  is  conceived,  however,  that  the  modern 
tendency  is  rather  to  treat  these  and  similar  questions  aa  questions  of 
fact,  each  to  be  determined  according  to  circumstances,  the  question  in 
each  case  being.  Did  the  broker  contemplate  having  an  interest  in  the 
policy,  or  was  he  acting  merely  as  agent  for  the  assured?  In  the  former 
caae  he  will  be  entitled  to  set  o£E;  in  the  latter  he  will  not.  The  fact  of 
the  broker's  receiving  a  del  credere  oommission,  thd  fact  of  the  policy 
being  expressed  to  be  in  his  name,  and  of  his  retaining  tiie  pcdiey  in  his 
own  hands,  ture  none  of  tiiem  otHidnsiTe,  though  each  of  ift«m  Impwteat 
pieeea  of  evidence  in  his  favour.  Apart  from  other  eirevmstancea  whidi 
might  lead  to  a  contrary  ooodndon,  a  modem  trthnnal  wonUL  probably, 
upon  proof  of  Hie  several  ftete  aa4  eircnmstanees  detailed  in  the  text» 
arrive  at  tiie  aevofal  peaitioBS  indieated-«ither,  however,  as  qvestions 
of  faet  than  of  liw. 

(y)  Qfove  v.  BnhMi  (178S),  1  T.  R.  112;  Koeter  v.  Eason  (1813), 
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*^  h.  But  whim  lie  effeofs  the  policy  both  in  the  name  and 

on  account  of  his  principals;  or  whei^,  when  effected  in 
his  own  name,  but  on  their  aooounty  he  has  no  lijsa  oa  it;  or 
wlMve  lie  effects  it  m  liu  own  Moie,  but  ^pmdy  on  the  face 
of  the  poliey  as  agent,  he  has  no  such  right  of  set-off,  evea 
though  he  acts  under  a  del  credfirs  ooninii8eio&  (z\ 

e.  For  a  M  etmktfi  ismeSanaaxak,  being  a.  oontiaot  wholly 
letwmi  the  broker  and  ih»  a^reds  cannot  affect  the  mutual 
rights  and  liabilities  of  the  broker  and  the  underwriter;  and 
therefore  does  not,  jmt  «e,  and  witboot  otiier  s^qoisitM^ 
SBtitie  ^  htdker  to  bis  right  of  set-off  (a). 
2.  As  to  returns  of  premium  (b) — 

a.  The  broker,  being  the  agent  of  the  underwriter  for 
dedneting  returns  of  {oi^ani  in  <^  aoooont  betwe»i  them, 
may,  in  an  action  by  the  underwriter  himself  for  premiums, 
set  off  sums  due  for  returns  of  premium  (c). 

b.  But  the  death  or  iMMiiknq^tey  of  tlie  underwriter 
opmles  as  a  re¥oeati<m  of  this  agency,  and  the  broker,  there- 
fore, cannot,  in  an  action  by  the  trustee  in  bankruptcy,  or  by 
the  executors,  set  off  unadjusted  returns  of  ^eimiun,  whether 
the  errailB  0H^f^mg  to  Hioee  returns  were  known  befwe  or 
after  ike  death  or  bankiuptcy  (d). 

^ect  of  119.  In  the  usual  course  of  business,  the  amured  leaves 

iTteiS^  ^epolioj  iii  theluuBdsiof  tliebrolDerQntilll^^ 

S IL  a  8.  in;  Bufcer  r.  Beuley,  ibid.  42S;  Danes     Wilkinson  (1828) 
4  mmg.  m;  Lm  v.  B«lkn  (IMS),  27  L.  J.  Q.  ».  161:  S  B.  &  B. 

(2:)  KxmUar  Emob  (ISIS),  2  M.  &  8.  112;  Bsk«r  v.  Laa^ora 
(1816),  6  Taunt.  519;  Peele  v.  Northooie  (m7),  7  Tkwit.  47S. 

(«)  Peele  v.  Northcote  (1817),  7  Taunt.  478;  Hooaton  v,  Bwimmn 
(1816),  6  Taunt.  451;  Elgood  v.  Harris,  [1896]  2  Q.  B.  491. 

(6)  As  has  been  already  pointed  out,  the  altention  ia  the  coarse  ol 
business,  by  which  returns  of  premium  are  now  regarded  and  treated  tm 
losses  on  the  policy,  lias  rend^ed  oiMolete  the  diatinftion  whioh  WM 
properly  drawn  by  Arnould. 

(c)  Shoe  V.  Clarkson  (1810),  12  East,  507. 

(d)  Minett  v.  Forrester  (1812),  4  Taunt.  541;  Goldschmidt  v.  Lyon 
(1812),  ibid.  634;  Parker  v.  Smitii  (1812),  16  East,  382;  Houston  r. 
BsberteOB  (1816),  6  Tnad.  448;  Houston  v.  Bordenave  (1816),  6  Taunt. 
4M. 
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claims.  By  doing  so  the  assured  probably  holdi3  the  broker  Sect.  110. 
out  as  ha,viiig  autKority,  or  in  other  words  gives  him  ostensible*  of  the 
aQtboritj,  to  aet  a3  his  agent  in  all  matters  arising  on  the 
policy — to  claim  and  receive  i«*nms  of  premium,  to  settle 
losses,  and  to  receivje  the  amount  of  them  in  cash,  or,  if  the 
assured  is  oogiiiza^  iof  tko  lOaaga  at  Lloyd's,  to  pass  tliem  in 
account— probaWy  to  do  all  that  is  incidentally  necessary  for 
carrying  out  the  contract  contained  in  the  policy  thus  left  in 
his  hands  (e).  If,  however,  th^  immfix  pays  a  loss  to  an 
agent  of  the  assured  iflHItit  the  production  of  the  policy,  he 
no  doubt  does  so  at  his  peril,  and  will  be  liable  to  pay  it  a 
second  time  if  the  agent  had  not  in  fact  authority  to  receive 
the  money  (/). 

Whenever  the  assured  leaves  the  policy  in  the  liands  of  th(^  Duty  of 
insurance  broker  for  the  purpose  just  explained,  the  broker  is,  e^Si^ted"* 
in  law,  pTesumed  to  peoiaise,  in  oonsideratioii  of  his  eommk-  ^^^^^^'^ 
sion,  that  he  will  use  all  leasonaWe  diligence  to  procure  from 
the  underwriter  a  speedy  settlement  of  the  claim,  and,  without 
delay,  collect  and  pay;  over  to  the  assured  the  sums  due.  If 
he  fail  to  do  so,  an  action  for  damages  at  the  suit  of  the 
assured  will  lie  against  him  in  respect  of  such  failure  (g) . 

The  hrok^,  thmfore,  after  thus  allowing  the  loss  in  May  i>e  sued 
account,  and  so  depriving  the  assured',  when  cognizant  of  ^e  rZSv^^ 
usage,  of  all  legal  remedy  against  the  underwriter,  v.ill  be 
liable  to  the  assured  for  the  amount,  as  money  had  and 
received  to  his  use;  moA  tys  although  no  proof  be  given  that 
he  has  actually  reoeived  any  money  from  the  underwriter, 
for  in  such  action  he  will  be  estopped  from  saying  that  he 
has  not  such  money  in  his  hands  for  the  plaintiff's  use  (h). 

(e)  See  the  cautiously  expressed  opinion  of  Bladcburn,  J.,  in  Xeoos 
9.  Wickham  (1863),  14  O.  B.  N.  8. 452;  3S  L.  J.C.  P.  la,  21;  IUdiaid> 
■on  V.  Andenon  (1807),  1  Camp'.  43,  n.;  Goodioii  p.  Bf«oke  (1815). 
4  Camp.  163;  per  Lord  Eeher,  M.  B.,  Hine  v.  Steouhip  Ins.  Sjndieaie 
(1895),  72  L.  T.  79,  81;  Me  ui/rw,  §i  124^1». 

(/)  See  Swan  v.  Merit.  Ibs.  Co.,  [1907]  1  K.  B.  117. 

(9>  BoMield  9.  Cfeisw«U  (1810),  2  Guiip.  545. 

(A)  Andiew  v.  BolbiaMm  (1812),  8  Cviip.  199;  WilkiMMin  v.  CSay 
(1814),  4  Cemp.  VJl;  S.  C.  ia  lieiio,  €  l^MUit.  110. 
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120.  The  assured,  however,  may  be  found,  by  his  sub- 
sequent course  of  dealing,  to  have  waived  his  right  to  resort 
to  the  Mw.  Thb  loUowifig  k  a  OMe  id  the  kind:— The 
brokers,  after  a  lose  had  ooourred,  allowed  the  underwriter's 
name  to  be  struck  off  the  policy,  and  he  gave  them  credit  in 
his  hocks  for  the  amount.  They  did  not,  however,  take 
eredit  lor  it  on  th^r  side  €i  ^  aooouftt;  and,  on  the  under- 
wTiter's  bankruptcy,  which  took  place  soon  after,  gave  notice 
thereof  to  the  assured,  telling  him  he  must  prove  for  his  lose 
modet  die  oooImbmi.  Sax  sKntbs  aHer  dus  the  assored 
settled  an  account  with  the  brokere,  induding  the  very  policy 
in  question,  without  making  any  oomjplaint  of  the  erasure  of 
the  vadierWnJbmc'B  name,  or  any  elaim  in  req)eot  of  the  loss. 
Lord  EQenhorougfa  ruled,  that,  under  these  eireitmstanoee, 
the  assured  must  be  considered  to  have  waived  his  right 
against  the  broker,  and  to  have  elected  to  seek  his  remedy 
under  die  haakmpt's  orammssioa  (t). 

If  an  insurance  broker,  in  case  of  a  loss,  pays  the  assured 
the  full  amount  of  the  money  subscribed,  he  cannot  after- 
wards reooTer  ba^  any  part  of  it  on  the  ground  that,  before 
the  loss  happened,  oae  of  die  uaderwrilers  became  insolventy 
and  that  he,  the  broker,  was  not  aware  of  that  fact  when  he 
paid  the  money  (k) .  The  same  rule  applies  where  the  broker, 
instead  payiag  ^  ^v*^  ^  ^  psinoipal  m  moaey,  liaa 
allowed  it  to  him  in  account,  especially  if  a  considerable 
period  has  been  suffered  to  elapse  between  such  allowanoe 
and  the  daim  to  reoover  back  the  money  (J). 

ISL  An  %geat,  to  whom  monies  have  actually  been  paid  to 
the  use  of  the  principal,  has  no  right  to  inquire  into  the 
legality  of  the  transactions  out  of  which  the  payment  arose. 

(/)  Ovington  v.  Bell  (1812),  3  Camp.  M7. 
(k)  Edgar  v.  Bnmstead  (1808),  1  Camp.  411. 

(0  JsBCMii  1?.  Swsiaitoiie  (1810),  t  OMip.  MS,  im  n^iit.  In  iius 
OMO  two  jtmn  M  clapMd  Mweoi  tin  tiSkmmm  flf  Hm  Iom  ia  •enamtk 
and  «ke  »tt— pt «»  TCeov«r  H  hmk  by  aelioii.  MumMI,  O.  J.,  hOA, 
tM  afitr  Mb  a  lapse  of  tone  tibe  teofccn,  ••  betireen  ih— «ii 

ha  hM  ta  have  faeeii^  aclaai  payMal  froai  Um 
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Hence,  where  a  lose  has  actually  been  paid  over  by  the  under-  Saet.  lai. 

writer  to  the  broker,  the  latter  cannot,  to  an  action  for  money 
had  and  received  by  the  assured,  set  up  the  illegality  of  the 
insurance  (m).  But  where  the  money  is  not  paid,  but  only 
allowed  in  account,  as  the  course  of  dealing  is  not  siiffor<xl  to 
operate  in  illegal  transactions,  the  money  may  always  be 
stopped  by  the  principal  whilst  in  tranditu  to  the  person  icr 
whom  it  is  intended;  e.g.,  premiums  on  illegal  insurances 
may  be  stopped  by  the  assured  whilst  in  the  hands  of  the 
broker  (»). 

An  agent  cannot  dispute  the  title  of  his  principal;  nor  Broker  cannot 
shall  he,  after  accounting  with  his  principal,  and  receiving  titie^of  his* 
money  for  him  in  that  capacity,  afterwards  say  that  he  did  e^PW®**- 
not  so  receive  it,  but  for  the  ben^t  of  some  other  person. 

An  action  was  brought  for  money  had  and  received,  to  Roberts*, 
recover  from  a  pdioy  broker  the  amoant  of  a  low  he  lud 
received  from  the  underwritere  on  a  policy  effected  on  ship 
on  behalf  of  the  plaintiff,  a  part-owner  and  ship's  husband. 
The  other  part-oimers  had  never  given  the  plaintiff  any, 
directions  to  insure  for  them,  and  the  defendant,  in  effecting 
the  policy,  looked  to  the  plaintiff  alone  as  his  employer.  A 
loss  having  occurred,  the  defendant  collected  the  amount 
thereof  from  the  underwriters,  hut  did  not  pay  it  over  to  the 
plaintiff,  in  consequence  of  having  ^ceivei  notice  not  to  do 
SO  from  the  other  part-owners.  On  this  evidence,  a  verdict 
having  passed  for  the  plaintiff,  the  Court  refused  to  set  it 
aside,  on  the  plain  ground  that  the  plaintiff  alone  employed 
the  defendant,  and  that  the  defendant,  as  liis  agent,  having 
since  received  the  money  from  the  underwriters,  must  be  held 
to  have  received  it  for  his  use  (o). 

(m)  Tenant  v.  Elliott  (1797),  1  B.  &  F.  3;  Vmm  v.  BmatXt,  IMcf. 
296.  A«  regafds  pdidea  wliidi  are  gaming  and  wag«>uig  ooitoaaia 
wmu  tiie  GaniBg  Aei»  im  (see  mfrm,  $  815),  iiie  pontioa  dMa  mak 
appear  to  be  affeeied  bj  tiia  Gaming  Aot»  1SS2.  See  De  Jfattoa  r. 
Benjamin  (18S4),  68  L.  J.  B.  248;  Barge  v.  Ashley,  [IMS]  1  <|.  B. 
744,  approving  O'Sullivan  v.  Tlionias,  [1895]  1  Q.  B.  698. 

(«)  Edgar  v.  Fowler  (1803),  3  East,  222;  see         5  108. 

(0)  Roberts  v.  Ogilby  (1821),  9  Friee,  269. 
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mm.  111.     Fk>werdeii  aed  Da¥iiB(m  were  pftrtnen:  Maw«rdeii  having^ 

Bixon  r.  mortgaged  a  ship  which  belonged  to  him  in  his  separate  right, 
Hamond,  the  defendant,  paid  off  the  debt,  900/.,  and  got  hi& 
name  rabadtoted  for  that  of  the  former  mortgagee  aa 
registered  owner.  Some  time  stibeequently  defendant  effected 
an  insurance  for  2,800L  on  the  ship  and  freight,  as  agent  for 
and  by  the  itirectiQii  o£  Flowerden  and  Davidacm,  and  charged 
the  parhierahip  witJi  the  preminms.  l%e  ship  having  been 
lost,  the  underwiiters  paid  the  whole  amount  insured  to 
defendant,  as  agent  for  Flowerden  and  Davidson,  who  refused 
Ixi  pa  J  of«r  Aa  ^^ietiHioe  betum  the  9001.  and  the 
to  the  assignees  of  Davidson,  the  aorviving  partner,  on  the 
ground  that,  Ist,  the  defe^idant,  being  the  sole  registered 
mmm  of  Uie  ship,  was  not  liaUe  at  all;  2nd,  if  he  was,  as 
the  ship  nevor  bdbpged  to  the  partnership^  he  was  only  liaUe 
to  the  executors  of  Flowerden,  and  not  to  the  assignees  of  the 
anrviving  partner.  The  Court  overruled  both  objections  on 
mmm  fie  ainsle  trnNDod,  tiwt  as  the  d^eachait  had  leeeifed  the 
money  as  the  agent  for  the  partnership,  he  oonld  not,  when 
claimed  of  him,  be  permitted  to  saj  that  he  had  received  it 
lor  the  ben^t     Wlxmesdmk  akoe  (p). 

BeU  r.  1^  ^         ^  Jutting  has  be^  frequently 

Jnttiiig.  mted  (q)  in  support  of  the  proposition  that  brdcers  will, 
generally  speaking,  be  safe  in  paying  over  a  loss  to  the  party 
lor  whom  they  have  effected  a  policy  as  for  a  principal,  and 
whom  al<me  they  knew  as  audi,  even  iHt&e  notloe^-aiiless, 
indeed,  satisfactory  proof  can  be  given  that  he  only  effected 
the  policy' as  agent.  The  facts  were  that  the  defendants,  as 
InobBn,  by  dixeelioiia  Brown,  tl^  (diartam  <^  the  Lady 
Hood,"  effected  an  insurance  for  2,000?.  on  her  freight.  A 
total  loss  having  ensued,  the  defendants  collected  the  2,000/., 
wd  aithooi^  they  xee^ved  notice,  whilst  part  of  the  money 
!Wto  still  in  their  hands,  that  the  plaintiffs,  aa  owneis  of  the 
vessel,  claimed  the  benefit  of  the  insurance,  they  nevertheless 

(p)  Dixon  r.  Hamond  (1819),  2  B.  &  Aid.  310. 
(«)  2iid  ed.  of  this  work,  p.  145;  6th  ed.  p.  209. 
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paid  the  balance  over  to  Brown.  The  plaintiffs  failed  in  an  S«ct.  IIS. 
action  to  recover  this  sum,  not,  however,  on  the  ground  that 
tiie  defendants  wef«  justified  in  pajing  the  money  to  an 
agent,  but  because  the  Court  held,  on  the  facts,  that  Brown 
had  effected  the  policy  on  his  own  account,  and  had  never 
intended  to  act  as  the  plaintiff's  agent  at  all.  The  case^ 
therefore,  decides  nothing  with  respect  to  the  duties 
liabilities  of  the  broker  towards  an  agent  and  his  undisclosed' 
principal  (r). 

123.  We  have  already  seen  that  the  rule  is  that  the 
assured  is  liable  to  the  hroker  for  premiums  aa  for  money 
paid,  whether  they  have  been  paid  over  by  the  broker  to^  Uie- 
underwriter  or  not  (s). 

Where  a  p^ey  by  deed,  instead  of  acknowledging  reeeipt 
oi  the  premium,  contained  a  oovenant  from  the  brokers  to 
pay  it,  and  was  expressed  to  be  effected  in  consideration  of 
that  covenant,  the  CSourt  held,  that  the  pien^ums  not  pud 
by  ^  hroker  before  his  hankruptey  to  the  underwriters 
could  be  recovered  by  his  assignees  from  the  assured,  not, 
indeed,  as  money  paid,  but  as  "  money  due  for  premiums  for 
pdiicies  caused  and  proeured  to  he  underwritten  by  the 
bankrupt  "  (t). 

If  a  broker  engages  to  effect  an  insurance  with  such  Assured 
names  as  should  he  to  the  satiaEeuition  of  the  assured,  it  is  to^ikj«£!r 
no  defenee  for       assured,  aftear  lying  by  till  the  voyage  ^■ft«afci. 
is  completed,  to  set  up  against  an  action  for  premiums  that 
the  names  of  the  underwriters  had  never  been  submitted  to 
him  for  approval  («). 

124.  We  now  proceed  to  diseuss  the  right  of  tdie  assured  to 
maintain  an  action  on  the  policy  for  aloss. 

We  have  already  detailed  the  course  of  practice  as  to  the  whether  the 
settlement  of  Q&ims  i&  oa^e  of  loss.  Such  a  "mode  of  settle-  r  i^^!*^^u  ^ 

Lloyd  8  binds 
the 

(r)  Bell  V.  Jutting  (1817),  1  J.B.Moore,  155.    The  true  effect  of 
this  case  is  pointed  out  by  Duer,  val.  ii.  pp.  176,  361 — 363. 
(s)  See  ante,  §  107. 

(0  Power  17.  Butcher  (1829),  10  B.  &  Or.  329. 
(«f)  Dixon  V,  HoTiU  (1828),  4  Bing.  665. 
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ment  is  binding  bj  the  usage  of  business  upon  the  broker 
and  the  underwriter  as  between  themselves.  But  whether  it 
he  ei  any  ImMyiig  eieot  wpem  tbe  aanned  is  a  qnoilioii  of 
fMst  tts  to  his  assent  to  this  kind  of  settlement. 

We  have  seen  that  it  is  a  usual  thing  for  the  assui'ed  to 
leave  the  pdUcj  in  the  hands  ol  the  hcoker.  Tbo  effect  is, 
prohaUj,  Htmt  he  has  esteMMe  a«it^ority  to  settle  the  loes 
and  to  receive  the  money  (x).  But  it  is  of  no  effect 
whatever  to  bind  the  assured  by  the  peculiar  luagee  of 
Lloyd's  (y). 


^h!iig«etlM  ****  l^hm^  a  the  und^writOT  pays  the  lois  in  money  (z) 
underwritir  fo  th«  broker  who  has  been  allowed  to  retain  possession  of 
the  policy,  and  d  fortiori  to  a  broker  to  whom  the  policy  has 
haott  arppsnly  sent  for  the  porpoee  of  settling  for  Uie  loss, 
the  widerwriter  is  thereby  c^B^iarged  at  common  law  ftoOk 
any  claim  by  the  assured  for  the  same  loss  (a).  So  he  is,  if 
the  assured  can  be  shown  to  have  actually  assented  to  the 
mage  at  Lloyd's  in  settling  the  elam,  by  allowing  the 
amount  to  he  crodited  by  the  underwriter  to  the  broker  in 

(d;)  Antej  §  119.  See  per  Blaeklmni,  J.,  in  XmoB  «.  Wiekham  (1863), 
as  I*.  J.  G.  p.  13,  21;  14  C.  B.  N.  S.  458.  Tktn  is  bo  elear  jndicial 
dueMBB  mt  ibe  pobrt.  It  asoee  In  Sweeting  v,  Feuree,  infra,  §§  126,  127, 
b«t  in  ik»  efvesEt  did  not  need  to  be  deeided.  In  tiie  Court  <rf  Gonunoa 
Vkam,  Goddyorn,  G.  J.,  ezpreaeed  iiie  opinion  Hutt  whm  iiie  ■wmcid 
leaves  ikm  f^licy  with  the  broker  hb  is  eiAofiped  from  si^fiia^  tittt  ikm 
latter  has  no  authority  to  reoeive  paymeait  for  a  loas  (see  ^  L.  J.  C.  P. 
at  p.  270);  and  Byles,  J.,  agreed  with  this  opinion  (ibid.  p.  272);  bat 
the  judges  in  the  Court  of  Exchequer  Chamber  carefully  refrained  from 
giving  any  opinion.  Phillips  (vol.  i.  s.  1882),  Duer  (vol.  i.  Lect.  XI. 
ss.  8,  42),  and  apparently  Arnould  (§  129,  infra)  agree  with  the  view  of 
Cockbum,  C.  J.,  and  Byles  and  Blackburn,  JJ.  (ubi  supra),  which  is 
also  to  some  extent  supported  by  the  decisions  that  a  broker  who  retains 
possession  of  the  policy  owes  a  duty  to  the  assured  to  collect  losses  from 
the  underwriters  with  diligence.  See  post,  §§  163,  164.  It  is  appre- 
lieaded  that  tlie  legal  poritiim  is  ilie  same  wheikeT  the  assured  voluntarily 
leavei  Ihe  policy  in  tii«  liaoda  «i  ih«  hiofcer,  or  the  li^tsr  retains  it  in 
«e«BEai«iMof  Uste. 

(r>  As  to  ti^  see  pott,  |f  196— IM. 

(«)  Aa  to  payment  by  bffl,  aee  Mm  v.  StwimAlp  Imt,  Sya^UeiAa 
(1995),  72  L.  T.  79. 

(a)  Soott  V.  Irving  (1830),  1  B.  &  Ad.  sea  also  Inff*  ^as 
(IMl),  7  Com.  Gas.  16,  per  Walton,  J. 


assured. 
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account  (6);  or  if,  from  all  the  circumstancee  of  the  case,  he  Saot.  1MB. 
mm$  fewonably  be  presumed  to  have  acquiesced  in  it  (c). 

l^e  queslifMi  iaWired  in  this  is  not  a^itecialed  in  all  its 
importance  until  the  bankruptcy  of  the  broker  threatens  one 
of  the  two  other  parties  to  the  insurance  with  serious  loss. 
Very  strict  views  of  the  broker's  authority,  under  any  circum- 
stances whatever,  were  ad  one  tune  entertained  by  tibe  judges, 
much  to  the  prejudice  of  the  underwriter  (d).  The  leaning- 
of  the  Courts,  however,  speedily  altered.  The  right  of  the 
jissured  in  mdtk  cases  to  jreeover  from  the  undmrwriter  is  now 
jft  pure  question  of  evidence,  and  depends  solely  upon  the 
point  whether  the  assured,  upon  a  view  of  all  the  facts, 
must  not  be  tiUi^en  to  luave  bejen  cognizant  of  the  usage,  and 
an  assenting  party,  thwefoie,  to  its  obs^Mice  (e).  Fosr  the 
usage  of  Lloyd's  as  to  settling  losses  in  account,  being  "the 
usage  of  a  particular  place,  or  of  a  particular  set  of  persons, 
•cannot  be  binding  on  oiker  persons,  unless  those  oth^ 
persons  are  acquainted  with  that  usage  and  adopt  it"  (/). 

126.  The  law  applicable  to  this  question  is  strikingly  Common  law 
expounded  by  Bramwell,  B.,  in  the  following  passage, 

u^ige  ^ 

in  delivering  hk  opinion  m  the  case  of  Sweeting  v. 

Pearce  (g): — 

"  This  is  a  question,"  says  the  learned  judge,  "  of  autho- 
rity. ....  The  legal  presumption  of  authority  given  to 
a  person  who  is  to  receive  satisfaction  for  another  for  a  money 

(6)  See  Bartlett  v.  Pentland  (1830),  10  B.  &  Cr.  760.  This 
does  not  extend  to  dealings  between  the  brokers  and  insurance  companies: 
Hine  v.  Steamship  Ins.  Syndicate,  supra. 

(c)  Andrew  v.  Robinson  (1812),  3  Gamp.  199. 

(d)  See  the  case  before  Lord  EUenborongh  ot  Jell  v.  PScatt  (1817), 
2  Stark.  N.  P.  67;  and  the  cases  before  Loid  TertM^M  of  BdA 
.(1821),  4  B.  <c  Aid.  «10;  and  BmmXL  v.  Baai^ej.  (1821),  iM.  896. 

(e)  Baiilett  v.  Pentland  (1880),  19  B.  ft  CJr.  7«9;  Soott  v,  Inring 
(1889),  1  B.  4c  M.  605;  Stewart  v.  Aberdein  (1818),  4  M.  &  W.  2U; 

:8iftetfl«  «.  Piam  0^)t  8  C.  B.  N.  8.  584;  30  L.  J.  C.  P.  109. 

(/)  Per  ImA  TotttWdea  m  BailMi  «.  Pentland  (1889),  19  B.  &  Cr. 
779. 

(<7)  Sweeting  v.  Pearco  (1861)  (in  error),  9  C.  B.  N.  S.  584,  549; 
^ii.  J.  C.  P.  199,118. 

12  (2^ 


eomm  of  wmmwm  i^paht  i. 

.  dwand  is,  that      is  ,to  reoeivse  it  by  payment  of  money 

only.    It  is  also  a  rule  of  good  sense  The  custom 

[i.e.,  of  Lloyd's]  set  up  is,  that  the  pmans  who  aie  hj  legid 
piesmi^lifiB  to  roodvie  in  money,  and  in  money  only,  are 
not  to  receive  in  money.  Th«  custom  therefore  is  in  contra^ 
diction  to  the  authority  given  to  the  agents  by  their  principal. 

It  is  a  oartom  not  to  do  the  thing  whidi  tbe  lawimplies  diey 
are  to  do;  that  shows  jt  to  be  nnreasonable  "  [<.«.,  if  it  were 
to  be  supposed  to  be  binding  on  a  person  ignorant  of  it  and 
consequently  not  assenting  to  it]. 

"  Thm  is  a  grea^t  disdnetiaii  ]betweeii  this  and  the  case* 
which  have  been  relied  upon  for  the  defendant.    If  I  set 
a  man  generally  to  do  a  thing,  a  custom  may  well  apply  to 
fegulate  the  mode  ol  doing  it.    Thos,  with  i«gaid  to  usagea 
of  Hie  Stod^  Midiange  whidi  have  been  referred  to,  if  I  tell 
a  broker  to  purchase  such  and  such  stock,  I  impliedly  engagio 
him  to  deal  upon  terms  jopcm  which  he  can  deal,  that  ia^ 
aoeoiding  to  the  Mges  of  the  piaee.   If  tibs  tenor  of  my 
authority  is  to  exclude  *the  operation  of  any  custom,  I  give 
him  no  authority  to  a.ct  according  to  the  custom;  but  if  the 
aiithi»ity  I  give  is  eoadatcnt  with  tiie  custom,  tiben  the 
eotlom  comes  into  iteration.    Thus,  in  the  case  before  us, 
when  the  plaintiff  says  to  the  broker  '  Eeceive  payment  in 
money that  means  '  Beoeivo  it     mamy  and  not  oth^ 

w  Jnf7. 

"Mr.  Arnould,  in  his  work  on  Marine  Insurance^ 
2nd  edit.  p.  81,  says: — 'It  might  have  been  considered 
not  a  Tory  vidlfliit  pjrasumipticii  Hiat  all  partks  resideat  in 
this  country  employing  brokers  to  effect  policies  for  them,  in 
the  common  course  of  business,  should  be  considered  to  have 
done  so  with  refesonoe  to  the  usages  established  at  Iiloyd's.'^ 
I  h^  leave  to  aaj  j&at  I  tliink  it  would  have  be^  an 
unreasonable  presumption.  I  can  well  understand,  if  a  man 
who  knows  of  this  usage  of  Lloyd's  gives  his  policy  to  the 
broker,  with  instruetdcaas  to  do  liio  needM,  a  jury  migbti 
well  find  that  he  authorizes  the  broker  to  do  the  needful 
according  to  the  custom.    Probably  Mr.  Amould  meant  no 
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more  than  that.    But  it  would  be  a  question  for  the  jury  in   Sect.  126. 
each  case  whether  the  presumption  that  the  authority  [was] 
to  receive  payment  in  mGo&y  was  rebutted  by  tiie  principal's 

knowledge  of  the  custom  This  custom,  in  truth,  goes 

not  to  say  how  the  presumed  authority  to  receive  payment 
in  cash  is  to  be  exercised;  but  that  it  should  not  bei 
exercised  at  all." 

127.  The  case  in  which  these  observations  were  made  was  S«^eetmgi>. 
singularly  suitable  to  bring. out  the  antogonism  between 
Lloyd's  usage  and  the  ge&end  law  of  the  country.  The 
London  brokers  had  become  bankrupt  after  debiting  the 
underwriter  with  the  loss  as  against  a  large  sum  due  to  hint 
from  them  on  account  of  premiums.  This  was  in  aeocNcdaaoe 
with  the  usage,  whidi  the  jury  found  to  be  generally  known 
amongst  merchants  and  shipowners  effecting  insurances,  and 
would  have  been  a  bar  to  the  action  of  the  assured  against 
the  underwrite,  jf  the  usage  were  binding  on  the  plaintiff. 
It  was  admitted,  however,  by  the  defendant,  in  accordance 
with  the  plaintiff's  evidence,  that,  the  policy  being  in  the 
hands  of  the  brokers  for  safe  custody  only,  the  ship's  papm 
were  delivered  to  them  after  the  loss  for  no  other  purposes 
than  to  obtain  an  adjustment.  The  plaintiff  was  ignorant  of 
Lloyd's  usage,  and  had  not  intended  his  brokers  should  ever 
receive  the  mon^  in  payment  for  the  loss.  Under  these 
circumstances  it  was  determined  in  the  Court  below,  and 
aihrmed  by  the  Exchequer  Chamber,  that  the  general  law, 
and  ^t  the  usage  at  Lloyd's,  governed  the  case  and  ^titled 
the  plaintiff,  notwithstanding  the  settlement  with  the  broker, 
to  recover  against  the  underwriter  (fe). 

In  Bartlett  v.  Pentland  (i),  the  plaintiffs,  com  merchants  Bartlett «. 
in  Pl3rmouth,  had  a  policy  ^ected  for  tktem  by  a  London 
broker  with  the  St.  Patrick's  Insurance  Company  at  their 
office  ill  Lombard  Street,  Loudon;  a  total  loss  having  taken 

(A)  Sweeting  v.  Pearce  (1861),  7  C.  B.  N.  S.  449;  29  It.  J.  C.  P. 
266;  (in  error),  9  C.  B.  N.  S.  534;  30  L.  J.  O.  P.  10». 
CO  BarUett  v.  PentUuid  (1880),  10  B.  &  Cr.  7«0. 


/ 
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iiy.   place,  a  pen  was  struck  through  the  company's  subscription 
to  the  policy,  and  the'  loss  passed  in  account,  as  bctwaeu 
hnkm  and  aaderwriler,  in  the  usqaI  nmy,  the  oompany 
hemg  at  that  time  indebted  to  the  broker  on  general 
aoc50unt  between  them.   The  plaintiffs,  although  in  the  hahit 
lor  thirty  years  of  procuring  insoranoes,  were  yet  anae^ 
qoaii^^d  with  tiiie  usage  at  Jiloyd's,  and  were  misled  by  ft 
false  request  of  the  broker  to  draw  on  him  instead  of  the 
underwriter  (k)  three  months'  bills,  which  he  aooepted  but 
neirer  paid,  haviiig  failed  b^cNre  t^y  became  ^le.  Previous 
to  his  bttikraptey,  the  insurance  company,  which  had  all 
along  been  indebted  to  him  on  the  general  account  between; 
them  (including  many  tranaaotiofM  besides  .the  p<^oy  in 
questkm),  setded  such  geoml  aoeount  with  him  by  paying 
in  money  the  balance  due  to  him  for  losses,  including  the 
loss  in  question,  after  deducting  the  amount  of  thepiemiuma 
dhie  to  them  fsmk  the  hrolser.   It  was  heU  tiiat  there  was 
nothing  in  thte  case  to  raise  any  presumption  against  the 
-    plaintiffs,  that  they  had  given  an  implied  authority  to  thti 
When         broker  to  settle  according  to  Lloyd's  uyHige;  andreooiseqaeatlY 
aMhugv.    that  the  mmiey  paid  to  the  bfoker,  being  not  a  spemfie 
payment  on  account  of  a  specific  loss,  but  merely  a  general 
payment  on  a  general  account,  was  not  to  be  deemed  in 
law  payment  asAgainst  the  assured.  And  it  was  fmrther  held 
that,  notwitiistanding  thte  plaintiffs  had  been  induced  to  giv  e 
credit  to  the  broker,  and  had  not  applied  to  the  company 
until  after  the  broJkw's  failure,  when  the  company  had 
already  setBed  their  genwal  account  with  him,  yet,  as  the 
company  had  not  been  danmified  by  the  laches  of  the 
plaintiffs,  they  oould  not  be  disehai^ged  by  it  (I). 

Scottv.  128.  In  the  next  case  of  the  same  kind,  the  plaintiff,  a 

merchant  in  Glasgow,  had  'employed  a  London  broker  to 
procure  an  insurance  for  him  at  Lloyd's.  A  total  loss  having 

(i)  lie  pfaeMce  of  drawing  liiils,  wkether  <m  brokfln  or  vnderwriton, 

for  the  settlement  of  claims  is  now  obnlete. 

(0  Per  Lord  Tenterden,  C.  J.,  10  B.  &  Cr.  770;  accord,  per  euHmn, 
Maefarlaae  ».  GiaaQoe^ulo  (1868),  8  H.  &  N.  886;  28  h.  J.  Me.  71. 


CHAP.  VI.]  m  mk  imVMAMCE. 


occurred  on  the  policy,  the  plaiiiitiff  wrote  to  the  hrdker,  l—fc 

enclosing  a  bill  drawn  on  the  broker,  payable  ten  days  after 
sight,  and  statimg  that  he  did  not  know  at  what  date  it  was 
^0per  to  draw  fyt  ih»  balance,  this  being  the  first  total  lose 
he  had  ever  had  in  London.  Th(e  Court  upon  these  facta 
held  that  the  plaintiff  was  not  cognizant  of  the  usagie  of 
Lloyd's  so  as  to  ha  pseduded  from  suinf  the  underwriter 
even  two  years  after  the  broloer's  insolvency;  but  that  to  the 
extent  of  a  payment  mad^  in  cash  by  the  underwriter  to 
the  broker  within  the  month  on  account  of  this  loss  the 
underwriter  was  disehaiged  as  against  this  aasuied,  sine©  the 
payment  made  was  in  strict  accordance  with  his  gjeneial 
authority  to  the  broker  (ns). 

In  the  next  ease  the  idaintiib  were  m^?chants  at  Liverpool,  Stewart  v. 

^^^^^ ^fltt 

who,  for  a  long  course  of  years,  had  employed  the  same 
firm  of  London  brokers  to  effect  their  insurance  busiiuess  in 
London,  which  was  of  a  very  extensiv(e  character.  The 
Lond<m  brokers  kspt  both  a  general  and  also  an  insurance 
account  with  the  plaintiffs,  in  the  latter  of  which  they 
debited  them  with  all  premiums,  and  credited  them  with 
all  losses  al^ed  in  acooont  by  the  dilerent  underwrite; 
and  the  balance,  after  deducting  the  premiums,  was  then 
carried  into  the  genei'al  account  with  the  plaintiffs.  Some 
evidence  was  given  that  Lloyd's  .usage  was  well  known  in 
Liverpool.  A  loss  on  a  policy  effected  with  the  def^dant, 
who  was  an  underwriter  at  Lloyd's,  was  settled  and  passed 
in  account  as  between  the  brokers  and  the  defendant  in  the 
usual  way,  and  ^  defendant's  nanna  was  ^ruck  off  the 
l)olicy.  An  adjustment  of  this  and  other  losses  having  been 
obtained  by  the  brokers,  they  advised  the  plaintiffs  (to  whom 
/hey  were  then  cciisiderably  indebted  on  the  general  account) 
of  the  fact;  and  the  plaintiffs  then  dnew  upon  Uiem  for  the 
amount  (^).  Shortly  after  this  the  London  brokers,  who 
were  still  greatly  indiebted  to  the  plaintiffs,  became  bankrupt* 
and  the  plaintiffs  tiimupoii  immediately  sued  the  ddE^idant 

(m)  Scott  V.  Irviag  (1880),  1  B.  &  Ad.  605. 

(fi)  This  piaeHee  ii  wm  obaoleiie.   See  ani€,  §  127,  note  (A). 
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the  loss  already  mentioned  as  pasted  in  aoootint  with  the 
l»okm.  But  the  Cottft  ii^  that,  under  the  oiroumstanoes, 
the  pLiintiffs'  claim  could  not  be  supported,  on  tbe  ground 
stated  by  Lord  Abinger,  "  that  there  was  sufficient  evidence 
in  theoueof  the  know Wge  of  the  plaintiffs  <tf  the  oiwfc^ 
and  id  ^mt  a^othmzing  the  brokers  to  settle  with  tho  under- 
writers, and  to  give  them  cnedit  on  account  for  the  loss, 
and  to  permit  them  to  draw  on  the  brokm  for  the 
amount  "(a). 

ESd^Atoger  gweral  qu,estion,  the  Court  were  of  opinion, 

^oni^       that  "  where  an  insurance  broter,  or  other  ntercantile ag^t, 
iMiiiiMii.      ^  t»en  en^yied  to  leQnve  money  for  anotber,  in  the 
gmml  oonrse  of  his  basiniess,  ajid  where  the  known  general 
course  of  business  is  for  the  agent  to  keep  a  running  acoount 
with  the  principal,  ajad  to  oredit  him  with  sums  which  he 
_(^agent  or  hrdter)  may  have  reoeived  by  credits  in  account 
iHil^W  the  debtors  (the  undenvriters,  &c.),  with  whom  he  also 
keeps  running  accounts,  a»nd  not  flierdly  with  numies  acrtaaUj 
leoeivod,  ....  it  most  be  understood,  that  where  an 
aeoonst  is  hcmd  fide  settled  a^ocording  to  that  known  usagie, 
the  original  debtor  {i.e.,,  tbe  lunderwriber)  is  dischairg^d; 
and  the  agent  (i^e.,  tbe  insnsaiioe  hrokx)  beoomes  the  deUor, 
Mcw&ig  to  tbe  meajnii^  and  intention,  and  with  tbie 
anthority,  of  the  principal"  (p). 
Becent  oMe^.     Unsuccessful  attempts  were  uumI^  in  two  neooit  oases  to 
bind  the  aanired  by  a  ^MtOeraeat  in  aooonnt  betwem  the 
bwker  and  onderwriter  (q) .    In  Matvieff  v,  prosfield  it  was 
contended  that  Sw^ting  v.  Pearoe  has  been  overruled  by 

(o)  Stewart  v.  Aberdein  (1838),  4  M.  &  W.  211. 

(p)  Per  Lord  Abinger,  deUvering  the  judgment  of  tlie  Oonrl  ia 
Stewart  v.  Aberdein  (1838),  4  M.  &  W.  228.  Duer  is  in  many  respect, 
▼efy  dissatisfied  with  the  report  of  this  case  (see  remarks  on  it^2  Doer, 
a«0, 261);  but  although  some  of  the  reported  expressions  of  Lord  Abinger 
•i  H.  P.  Mid  in  Banc  may  be  difficult  to  defend,  yet  the  case,  as  Duer 
Mwwif  aiMiK  ii  nnexceptionable  if  only  used  as  an  authority  for  the 
fMiliia,  whmm  ^  •■rared  is  fairly  shown  to  be  cognisant  of  the 
«ag«^  1m  u  bond  ^  il. 
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Bobinson  v.  MoUett  (r),  a  ca^  in  which  the  House  of  Lords  Scot.  IM. 

affirmed  (tbough  without  applying)  the  rule  that  "if  a 
person  employe  a  broker  to  transact  for  him  upon  a  market 
with  the  usages  of  which  the  principal  is  unacquaintied,  he 
gives  authority  to  the  brok^  to  make  contracts  upon  the 
footing  of  such  usages,  provided  »tli,ey  a^'e  such  as  regulate 
the  mode  of  performing  the  contract,  a^d  do  not  change 
Iheir  intrinsic  character  "  (s).  The  judgments  in  Sweeting 
V.  Pearce,  however,  expnessly  negative  the  application  of  this 
rule  in  the  Gas^  of  a,  Lloyd's  usagie  which  conflicts  with 
the  duty  of  an  agent  to  nadeive  paymmt  in  money;  and 
Kennedy,  J.,  held  that  Sweeting  v,  Eearoe  was  not  affeotod 
by  Robinson  v.  Mollett. 

129.  The  following  propositicms  seem  to  embrace  the  law  Summary  <rf 
m  this  subject: —  ^  p^^^ 

1.  Unless  the  assured  by  evidence  reasonably  sufficient 
can  be  shown  to  be  cognizant  of  this  usage  of  settling  claims 
in  account  and  to  ha?e  assented  to  it,  he  is  not  bound  by  it; 
but  may  recover  against  the  und^writer,  although  the  ckimi 
has,  as  between  broker  and  underwriter,  been  settled,  and 
passed  in  acoount. 

2.  Paym^t  in  caiii  by  the  underwriter  to  the  broker  of 
the  balajice  of  a  general  ^account  is  not  payment  as  against 
the  assured,  if  ignoravUt  of  Lloyd's  usage.  But  a  speciflc 
mbmj  paym^t  by  the  wideewnt&t  ^  the  hraher  in  Ksqpeoli 
of  the  specific  loss  daimed  by  the  assured  in  the  action,  and 
within  the  time  appointed  for  cash  payments,  is,  as  against 
the  assured,  payment  pro  twUo, 

3.  If  upon  the  &ots  of  the  ca^e  it  is  to  he  inf^^red  that  the 
assured  was  cognizant  of  this  usage  and  assenting  to  it,  he 
is  bound  by  it,  and  ca,nnot  recover  against  the  underwriter 
elainas  settled  and  passed  in  aoDount  as  between  underwriter 
and  broker. 

But  the  assured  may  lose  his  right  to  recover  against  the 

(r)  (1875),  L.  R.  7  H.  L.  802. 
(«)  Per  Lord  Chelmsford,  L.  ».  7  H.  L.  at  p.  836. 


coummmmmaam 


LPAirr  1. 


Thebn^er'a 
Han  oBtlie 


Particular 
lien. 


underwriter  by  suing  in  the  name  of  the  broker,  since  every 
defence  which  is  good  against  the  SrCtual  pluintiS  is  open  to 
tbe  <k&BdAat.    Ckmseqaently,    settkmeai  by  passing  the 
m  atooount  with  the  broker  is  *  bar  tolli#«0lun  wImm& 

it  is  brought  in  the  broker's  name  {t).  But  the  assured  haa 
the  right  of  action  in  his  own  name. 

130.  The  policy,  whe^  effected,  becomes  in  law  the  pro- 
perty of  the  aaBovod,  who  may  maintain  trover  im  it,  subjeot 
to  any  lien  which  the  broker  may  have  for  premiums  and 
oommissioii,  or  for  the  general  balance  of  his  insurance 
aooomit.  In  practice  the  policy,  after  being  effected,  is 
sometimes  handed  ov^  by  the  bn^^  to  the  aasnred,  and 
afterwards  remitted  bj  the  a^^sured  to  him  for  the  settlement 
of  cLaims  on  the  occurrence  of  a  loss ;  or  the  broker  himself, 
as  is  v^  generaliy  the  ease,  keeps  it  throofhoiit  in  hia 
possession . 

If  the  broker  represents  to  the  assuixxl  that  he  has  effected' 
a  .policy  aaeording  to  their  oidm,  they  may  maintain  an 
action  of  trover  against  him  although  such  policy  has  never 
in  fact  been  effected  at  all;  and  in  such  action  the  plaintiff 
shall  prove  hia  loss,  as  in  an  action  against  the  underwriter, 
and  iha  deiendant  shall  not  be  permitted  to  saj  that  no  each 
policy  exists  (w) . 

As  regards  the  broker's  lien  for  the  premium  and  commis- 
wm  due  in  tmpoot  of  a  partiouliur  policy  which  he  has  himself 
effected,  the  law  is  thus  stated  by  Phillips  (ar) : — "  The  agent 
who  effects  a  policy  for  his  principal  emd  advances  the 
prenuum  or  becomes  responsible  for  it,  and  retains  tiie  policy 
in  hia  hands,  baa  a  lien  ugoa  it  £or  hk  oomfniagimi>  and  the 
premium  until  the  salMftre  paid  to  him  or  he  is  supplied 

(O  CHbeou  V.  Winter  (183S),  5.  B.  Ad.  96.  TUm  ia  ao  wh/tn^w 
Ike  aeliaB  la  hmwf^  m  wmme  9i  mtn  ia  tnu*  lor  aaolkm  (mm  tlM 
dbewfalieaa  ot  Mm,  B.,  ia  WiUdnaon  v,  Lindo  (1840),  7  M.  ic  W. 
87).  80,  ike  Jndieaivw  Aei,  1878,  a.  85,  anb-a.  6. 

(«)  Heading  v.  CMer,  bafwe  Lodl  llaM8niil  (1781),  Ftei,  ina.  8; 
1  llarehaU,  309. 

(x)  2  Phillips,  8.  1908,  quoted  with  eppre^  in  Fiaher  v,  Bmitfa  (1878), 
Cea.  a*p.  12. 
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with  funds  for  the  payment,  whether  his  immediate  employer  Seet.  im 

is  the  assured  himself  or  an  intermediate  agent,  and  in  the 
latter  cas6  whether  the  intermediate  agency  was  known  or 
not  known  to  the  8ab-«g^t  claiming  the  lien."   And  this  is 

so,  even  where  the  assured  has  paid  the  intermediary,  in  a 
case  where  the  latter  has  not  paid  the  broker  (^) . 

191  His  lien,  however,  for  the  balance  of  his  general  Genenaiiea. 
aocount  depends  on  eixeomstimces.  Where  he  has  been 
employed  immediately  by  the  assured  himself,  he  has  a  lien 
on  the  policy,  not  only  for  the  premium  and  commission  due 
on  the  particular  traimactio^,  but  for  the  amount  of  the 
general  balance  olf  his  ineunanoe  account  (z) . 

But  where  he  is  employed  not  immediately  by  the  assured 
himself  but  bj  some  intermediate  agent,  and  he  knows  that 
to  be  the  case,  he  has  no  lien  on  the  policy  in  respect  of  his 
general  balance  against  such  his  immediate  employer. 
Wliere,  however,  he  is  ignorant  that  the  policy  is  not  really 
effected  for  the  party  by  wh<»n  he  is  immediately  employed, 
he  may  refuse  to  give  it  up  to  the  assured  until  he  is  paid  the 
amount  of  the  general  balance  of  his  insurance  account 
against  his  immediate  employer.  The  only  question,"  says 
Gibbs,  O.  J.,  m  whether  he  knew  or  had  reason  to  b^eve 
that  the  person  by  whom  he  was  employed  was  merely  an 
agent "  (a). 

(y)  Fisher  v.  Smith,  ubi  supra. 

(z)  Whitehead  v.  Vaughan,  and  Parker  t\  Carter,  cited  in  Cook's 
Bankrupt  Laws,  547,  7th  ed.;  see  also  Olive  v.  Smith  (1813),  5  Taunt. 
56,  where  Gibbs,  J.,  says:  "I  came  to  London,  in  1775.  I  was  pretty 
early  conversant  with  some  business  of  that  sort,  and  never  remember 
any  doubt  to  have  existed  in  the  profession  whether  a  policy  broker  had  ^.s,,^.,,,^,,^^ 
a  lien  for  his  general  balance  on  the  insurance  accounts."  ^^^^1 

(a)  See  ihe  general  rule  as  laid  down  by  Gibbs,  C.  J.,  in  Weatwood 
V.  Bell  (1814),  4  Camp.  352,  353;  and  cf.  Maspons  v.  Mikbrad  (1882),  l| 
9  Q.B.D.  MO,  affd.  (1883),  8  App.Oss.  874;  and  GaliiU  t;.  Dawaon 
(1857),  8  O.  B.  K.  S.  108;  28  L.  J.  O.  P.  258.  Boer,  U.  j^.  358— 
871,  wn&m  all  eases  and  agrees  witii  tiie  role  as  staM  abote.  K 
is,  iMfwever,  toceibly  eentendfld  by  FhilUps,  yol.  ii.  s.  im,  ^  iiie 
sobHifeiii,  even  if  ignorant  of  tiie  trae  position  of  his  immediate  em- 
jplsjer,  eannot  maintain  a  general  lien.  Tlie  rale,  bowewTf  seenn  to 
be  BOW  established. 
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^31.  The  broker  maj^,  however,  be  precluded  by  his  conduct 
from  enforcing  a  general  hm,  thougli  he  was  not  aware  when 
he  made  the  assoranee  that  his  employer  was  only  an  agent. 
Thus,  where  a  firm  of  brokers  who  had  effec'ted  policies  on 
the  instraotious  of  an  intermediate  party,  were  requested 
b«y  tiie  laltor  to  hold  the  polima  to  the  order  of  the  plaintiffs, 
and  wrote  to  them  to  say  they  would  do  so  subject  to  their 
lieu  for  unpaid  premium,  Scruttou,  J.,  held  that  the  brokers 
wm  estopped  from  ass^ng  against  the  plaintiffs  a  general 
lien  for  the  preminms  of  other  insurances  effected  for  the 
intermediaries  (6). 


CahiUr. 


132.  It  is  i>imBPBuyf  ^  order  to  d^nve  the  broker  of 

his  general  lien  against  his  immediate  employer,  to  show  that 
he  had  express  notice  that  the  party  so  employing  him  was 
only  an  agent:  it  is  enough  if  he  was  reas(»ably  hound  to 
infer  this  ism  ike  oimiDBlanoeB  {Nnoved  (c).  The  party, 
however,  who  seeks  to  deprive  the  broker  of  his  lien,  on  the 
ground  of  his  knowledge  of  agency,  must  make  out  the 
iffinm^ive,  for,  in  the  aliwiiee  of  reaamwl^e  proof  to  the  con- 
trary, it  will  he  presmiied  that  the  broker  helieved  his 
immediate  employer  to  be  the  principal  (d). 

B.,  at  LimcfooLf  received  orders  from  his  piincipal  inroad 
to  ^eot  an  iMmnoe  on  a  cargo  of  fruit,  hut  thinking  to 
effect  it  more  economically  in  London,  wrote  to  L.  there,  who 
employed  N.  to  procure  the  policy.  A  loss  was  aHerwards 
paid  oa  it  to  N.,  who  retained  the  whole  for  hia  general 
balance  against  L.,  and  D.  was  sued  by  his  principal  for 
negligence.  It  was  held  that,  assuming  D.  to  have  been 
guilljr  of  nei^^aiioe  in  inaaring  at  LoodoB  uutead  of  at 
Liverpool,  the  plaintiff's  right  to  recover  substantial  damages 
I'rom  D.  depended  on  whether  L.  had  or  had  not  shown  to  N. 
his  letter  of  instruati<Mi8,  as,  if  he  had,  N.  woidd  not  he 


(6)  FaiiAdd  j^pbnilding  Co.  v.  Gardner,  Mountain  k  Co.  (1911), 


(«)  HMMi  «.  Hoidenon  (1801^,  1  Eaat,  8S4. 

00  ^  CKbte,  C.  J,,  m  Wmkmwtd.  v.  BtXk  (1814),  4  Cbnjp.  Ml. 
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entitled  to  retain  tlie  money  for  his  general  balance  of  SMt. 
account  (e). 

An  English  merchant  effected  a  policy  for  a  neutral  Maanssr. 
foreigner  in  his  own  name,  but  infoiineJ  the  hioker  at  the 
titoe  that  the  property  was  neutral,  and  the  policy  was  effected 
with  a  warranty  of  neutrality.  This  was  held  a  sufficient 
indication  to  the  broker,  at  a  time  when  this  country  was  ait 
war,  that  the  English  merchant  was  acting  as  agent,  and  not 
on  his  own  account,  so  as  to  deprive  the  broker  of  any  lien 
except  for  the  premiums  due  on  the  particular  policy  (/) . 

Trover  for  a  policy  :  The  plaintiffs  had  told  Carter,  an  Snook  v. 
insurance  broker,  to  effect  several  policies  for  them ;  instead  pf 
effecting  them  himself  he  employed  the  defmdants,  who  were 
ako  insurance  hrdters,  to  do  so,  telling  them  at  the  time  that 
they  were  for  correspondents  in  the  country:  it  also  appeared 
from  the  policies  themselves  that  they  were  in  fa«t  for  the 
plaint^s,  as  ihe^  were  all  fiOod  up  in  tiieir  names:  the 
defendants  claimed  to  retain  for  the  general  balance  of  their 
insurance  account  with  Carter;  but  Lord  EUenborough  held 
that  they  could  not  do  so,  and  the  j^intiffs  had  a  tiNrdiot 
on  paying  the  unount  due  for  premium  and  commissions  on 
the  policy  for  which  the  action  was  brought  (^) . 

Action  to  recover  a  loss  received  by  the  defmidiaat  from  the  Lanyou  v. 
imdwwtitera,  on  a  pi^iey  effiscted  hy  him  as  hrok^:  The 
plaintiff,  then  abroad,  had  instructed  one  Crowgy  to  effect  an 
insurance  here,  on  goods  which  he,  the  plaintiff,  had  shipped 
and  ocHmgned  to  Orowgy  for  sale,  togethw  with  the  bill  <^ 
lading  unindorsed.   Orowgy  employed  the  defendant,  as  his 

(•)  Cahm  V,  Dmoa  (1857),  3  C.  B.  N.  8.  106;  26  L.  J.  C.  P.  258; 
liaa  V.  Bkmnet  (im)y  2  East,  523. 

(/)  Maanss  v.  Henderson  (1801),  1  East,  384. 

(ff)  Snook  V.  Davidson  (1809),  2  Camp.  218.  Lord  EUenborough 
puts  the  case  on  the  want  of  privity  between  Carter  and  the  defendants, 
and  eays:  "A  sub-agent,  employed  as  the  defendants  were,  cannot 
acquire  the  broker's  general  lien."  It  is  clear,  from  the  observations  of 
QiUw,  C.  J.,  in  Westwood  v.  BcU,  that  the  i>mi1  ground  of  decision  was 
ike  same  as  in  Maanss  v.  HMideroon,  vis.,  ikaik  d^lendaais  mmt  hav^ 
known  Carter  to  be  only  an  agent.  See  2  Duer,  pp.  364,  355.  Phillips, 
however,  vol.  ii.  s.  1916,  declines  to  accept  this  view  of  the  case,  which 
he  cites  as  an  authority  for  the  position  that  a  sub-agent,  whether 
ignorant  or  not  <it  iSke  true  position  of  his  immediate  employer,  can  have 
no  general  lien. 
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im  Wim,  Im^kety  to  diM  tlie  policy,  i^pesenting  to  him  at  the  time 
that  he  (Clowgy)  had  authority  to  indorse  the  bill  of  lading, 
vhich  he  accordingly  did,  to  a  person  named  by  the  defen- 
dant. UndOT  thm  circumstanoes,  the  defendant  claimed  to 
tetain  for  the  general  balance  on  hk  insimiioe  aoeount  with 
Orowgy.  Lord  EUenhorough,  however,  ruled  that  he  coilM 
not  <b  80,  and  the  plaintiff  had  a  verdict,  subject  only  to  a 
dedoetioa  for  thep^naam  and  otk«r  ebmtgps  on  the  particular 
policy  (^). 

W«twood#.      133.  Where,  on  the  other  band,  in  an  actio©  of  trover  for 

^  a  policy,  it  appeared  that  the  plaintiff  (through  several 

intermodiate  agencies)  had  employed  one  Clarkson  to  effect 
the  policy,  and  CSaikson,  iMiead  <rf  dwag  so  himself,  had 
instructed  the  defendants,  who  were  regular  insurance 
hrokm,  to  effect  it,  as  for  him,  leading  the  defendants  to 
bdieve  that  he  waa  prkioipal  in  the  transaction,  and  the 
defendants  accordingly  ^octed  the  policy  in  th^  own  names, 
as  agents,"  and  debited  Olarkson  with  the  premiums;  it  wa» 
hM  that  the  d^endlants,  as  against  the  plaintiff,  had  a  right 
of  lien  on  the  pcOicy  so  effected  for  the  amount  of  their 
general  balance  of  their  insurance  aoccmnt  with  Olarkson  (f). 

Mann  i;.  Iq  ^wstk  a  casc  the  broker  may  etill  satisfy  his  lien,  notwith- 
gtaiiding  ^  bofow  woeiviijg  the  money  he  have  notice 
that  his  immediate  employer  is  only  an  agent.   But  if  after 

(I)  Jjmm  V.  Blanchard  (1811),  2  Camp.  597.    Per  Gibbs,  C.  J.: 
liMiycm  V.  KHMluurd,  the  defendant  must  be  taken  to  have  had 
nolie^  that  the  person  who  employed  him  was  not  the  principal.  The 
representation  made  by  Crowgy  that  he  had  authority  to  indorse  the 
UUl  of  lading  was  abundantly  sufficient  to  show  that  he  was  only  an 
agent":  in  Westwood  t'.  Bell  (1815),  4  Camp.  353.    As  Duer  ably 
puts  it-  "  The  unindorsed  bill  of  lading  was  concluaive  to  Amr  ti»t  tfce 
ownership  of  the  goods  was  still  vested  in  the  pUintif,  Ajlldpp«r, 
and  that  it  could  only  be  divested  by  an  indofMm Wi        ly  ifa^  «r  ^ 
his  authorized  agent.   It  WM  tim  anftorHy  tel  Cwmgy  n^CMiM 
himself  as  possesdng;  and  iiie  i^jyiiwaHAion  w«i,  in  ite  very  terms  an 
admis»«  irf  agency     2  Di«r,  p.  W.  lloto  tfcii*  tiie  truth  or  falsehood 
of      oinuBunlrtlna  m  auk  the  ma*nM  ^t,  but  whether  or  not  the 
leiSetiiiii  af  jjtilioiofl  iflii  acted  upon  by  the  defendant,  necessarily 
'  MdUi^tei^  eo«feyed  to  his  mind  the  notion  that  Crowgy,  in 

pnMMtfii^  lfc«  wmaM  te  lie  «fteetod,  «m  aoliag  m  egent,  and  not  as 

^^milifood  V.  BeU  (1S16),  4  Camp.  849. 
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such  notice  he  pay  over  the  surplus  to  his  immediate   sect.  las. 
employer,  the  principal  will  nevertheless  be  entitled  to 
recover  the  amount  from  him  in  an  action  for  money  had 
and  received  (k) . 

A  mercantile  agent  in  this  country  of  a'  merchant  abroad 
htm  a  lien  on  the  policy  that  he  is  authorized  to  e^t,  for 
the  general  balance  due  to  him,  or  becoming  due  on  his 
accounts  with  his  principal,  while  the  policy  remains  in  his 
hands  (2).  If  he  has  procured  the  policy  to  be  Reeled 
through  an  insurance  broker,  this  lien  of  his  attaches  on  the 
policy  while  in  the  possession  of  the  broker,  for  the  possession 
of  the  broker  in  such  case  is  regarded  as  l^t  of  his  em^oy^. 
The  assignee,  ^lerefofe,  of  such  policy,  who  l)ecomes  so  by 
the  indorsement  to  him  of  the  bill  of  lading,  takes  it  subjoct 
to  the  correspondent's  lien:  if  the  amount  of  such  lien 
exceeds  that  of  the  loss,  the  asmgnee  of  the  policy,  as  i^>ftinst 
die  broker,  can  recover  nothing  (m) . 

If  a  policy  be  left  in  the  hands  of  an  agent,  merely  as  a  Ko  general 
depositary  and  for  safe  custody,  he  acquires  no  general  lien  {^^JS^Sw 
thereon,  although  he  may  have  advanced  money  to  the  •»^emMf. 
assured  without  any  other  security  than  the  policy  (n) . 

ISi.  It  must  be  clearly  understood  that  the  general  lien  of  General  Uen 
an  insurance  broker  is  only  for  the  balance  of  his  insurance  ballmoe^SSe 
account:  it  does  not  comprehend  transactions  between  the  insurance 
broker  uid  his  employer  on  a  distinct  account  having  no  demindB,  not 
relation  to  insurance.    In  cases,  indeed,  where  bankruptcy  of  Hen^^may 
has  intervened,  demands  which  cannot  be  made  the  subject  t>e  items  of^^ 
of  hen  may  frequently  be  embraced  as  items  of  mutual  Olive  r. 
credits,  so  as  to  enable  the  broker  to  avail  hinasdf  of  a  sub- 
stantial  benefit  although  no  lien  attaches  (o) . 

Such  appears  to  have  been  the  principle  of  decisicm  in  the 
ease  of  (Hive  v.  Smith:  in  the  subeequent  case  of  Boeo  v. 

(k)  Mann  v.  Forrester  (1814),  4  Camp.  60. 

(I)  Godin  V.  London  Ass.  Co.  (1758),  1  Burr.  493. 

(m)  Man  v.  Shiflfner  (1802),  2  East,  523. 

(n)  Muir  v.  Fleming  (1822),  1^  Dowl.  &  Ryl.  N.  P.  C.  29.  This 
-was  a  case  on  a  life  policy,  wihich  had  been  left  with  djefendant,  he 
paying  the  premiums  as  they  became  due.   So  2  Phillips,  s.  1909. 
•  (o)  Olive  V.  Smith  (1813),  6  Taunt.  66. 
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I  Ihip 

I  iMi^  1Mb  Hart  the  doctrine  of  mutual  credit  was  limited  to  cases  where 

the  eredits  giymi  mast  in  their  nature  termumte  in  debts; 
bat  Gibbe,  C.  J.,  as  the  organ  of  the  Court,  was  careful  to 
state  expressly  that  the  principle  so  laid  down  would  support 
Olive  V,  Smithy  on  the  ground  that  in  that  case  the  bank- 
rupts  were  isdtobted  to  the  defendants,  and,  being  so  indefaled, 
delivered  policies  of  insurance  to  them  to  collect  losses  under 
them,  which,  when  so  collected,  would  make  the  defendants 
thw  debtm  for  tJie  amount "  (p). 
When  Ken  <rf      fRie  lien  of  an  insuranoe  agent,  as  of  erery  other  agent, 

j  Itiil'ii-iiliMl,  ^gpgjj^      common  law  on  the  continuance  of  possession: 

ivhen  he  yt^untarily  divers  up  the  policy  to  his  principal^ 
or  to  his  odter,  his  hsa  is  extinguished;  so  it  is  if  he  partir 
with  the  policy  >\Tongfully,  as  by  pledging  it  as  his  own; 
but  not  so  where  it  is  taken  from  him  by  force,  or  fraud,  or 
puled  with  by  mistake  (9). 
aai  tmhm.  As  a  general  role,  the  Um  of  the  Woker  renves  where  the 
policy  comes  again  into  his  possession  (r) ;  but  there  are 
excepted  cases.  If,  for  instance,  when  the  policy  comes  again 
I  isto  die  bpolser's  hands  he  kiioira,  cht  has  veasenaUe  grounds 

!  to  believe,  that  his  immedtate  enrployer  was  a  mere  agent  (he 

having  been  ignorant  of  the  fact  when  he  before  held  the 
poliey),  it  sesms  that  his  general  lien  for  the  balance  of  his 
insuranoe  aoeount  with  his  immediate  employer  will  not 
revive  with  the  re-possession  of  the  policy,  as  against  the 
claims  of  the  party  really  assured  (<) .  So,  if  during  the  time  . 

(p)  Bom  «.  mri  (1818),  8  T^utt.  489;  2  Smiik's  L.  C;  and  see, 

i  M  tD  Olive  V.  Snift,  Ite  obMonrstlons  of  Lord  Bfw^gbMn  in  Yoni^  v. 

Bpodk  of  3fliqs»l  (IW),  1  Mecm^s  lad.  App.  Gm.  87;  and  ^  MmOo,  J.^ 
ia  Bi»ni  v.  Stanfield  (1850),  10  G.  B.  418.  It  most  be  remembered' 
that  the  -w<»di  of  the  statute  at  pMMttt  in  f  orc«  (s.  31  of  the  Bankruptcy 
Aet,  1914)  are  wider  tkaa  they  were  under  the  statute  in  force  when 
many  of  the  older  cases  were  decided.   Modem  decisions  have  extended 

'  ihe  applicability  of  the  "  mutual  credits  "  clause:  see,  for  example,  In  re 

Daintrey,  [1900]  1  Q.  B.  546;  In  re  Tayior,  [1910]  1  K.  B.  662; 
Tilley  v.  Bowman,  [1910]  1  K.  B.  745. 

(q)  2  Duer,  289.   The  learned  jurist,  as  usual,  supporte  these  positions^ 

'  by  inconteetable  authorities. 

(r)  Whitehead  v.  Vaughan,  Code's  Bankrupt  Laws,  547,  7ik  ed.; 

I  Levy  V.  Barnard  (1818),  8  T^nnt.  140;  2  J.  B.  Moore,  84. 

I  («)  Levy     Barnard  (1818),  8  Ttant.  149;  S.  C,  2  J.  B.  Moore,  84. 


i 


CHAF.  VI.] 


IN  SEA  INSURANCE. 


198 


the  policy  has  heen  out  of  the  broker's  possession,  it  has  been 
assigiiod  over  bj  his  employer  in  good  faith  and  for  a  valu- 
afale  eonsideration  to  a  third  party,  the  broker's  general  lien 
on  tho  insuranoe  aoeount  witii  his  employer  would  not,  it  has 
been  held  in  tlio  United  States,  revive  as  against  the  claim  of 
such  assignee  (^). 

If  an  insuranoe  broker,  baying  a  lien  on  a  p<diey,  be  sum-  Broker  under 
moned  as  a  witness  to  produce  it  under  a  subpoena  duces  tecum,  must  produce 
in  an  action  by  his  employer  against  the  underwriter,  he  is  ^^n^^^u^^ 
0(»npellable  to  produce  the  policy;  but  the  Court  will,  if  the 
plaintiff  in  suoh  action  obtain  a  verdict,  prevent  the  money 
from  being  paid  over  to  him  until  the  broker's  lien  is 
satisfied  (u). 


This  was  probably  the  point  decided  in  this  case;  but  it  is  better,  with 
•Judge  Duer,  to  speak  doubtfully  on  the  matter:  2  Duer,  290,  359,  360. 

(0  Spring  V,  S.  Carolina  Ins.  Co.  (1823),  8  Wheat.  268,  cited  2 
Duer,  290. 

(m)  Hunter  v.  Leathley  (1830),  10  B.  &  Or.  858;  S.  C,  at  N.  P., 
Lloyd  &  Welsby,  125.  It  appears,  by  the  Nisi  Prius  report,  that  the 
broker,  after  objection  made,  produced  the  policy  "on  an  assurance 
from  Lord  Tenterdea  ^bai  if  the  plaintiiiB  ri800f«red  a  verdict,  ibe 
Goort  woM  ^cvcitt  Utt  moatj  from  htiag  paid  vwet  ti>  tiMm  iOl  ilie 
wltoeMlTliMi  was  diediaxged  Lloyd  Wdriqr,  115.  TkSm  esplais^ 
tiia  nwafiing  of  yrhaA  Load  ^totefdm  ia  faport<d  to  kave  Mid  in  baao: 
''WedoBotby  a»d«daion"  (#.«.,  Iliat  the  Inrafcer  was  cfHapeOaUe  to 
pnimoBiiiib poliej)  "deprive ^  pvty  of  liialin;  be  etill has  tiiepdiogr 
ki  Idt  pOMeaMB,  and  lias  the  same  right  of  lien  as  before."  His  lordsh^» 
obviously  means  &at  the  Court  would  take*  care  that  the  broker's  lien 
should  be  satisfied  out  of  the  fruits  of  the  judgment,  if  it  passed  for  tiie 
plaintiffs;  if  it  did  not,  he  would,  oi  eoame,  be  in  the  sam^  positioiL  as 
before.   See  2  Duer,  294,  297. 

In  Fairfield  Shipbuilding  Co.  v.  Gardner,  Mountain  &  Co.  (1911), 
104  L.  T.  288,  Scrutton,  J.,  express?ed  a  doubt  whether  a  lien  on  a  policy 
gives  a  lien  on  the  proceeds  collected  under  it,  though  the  plaintiffs  had 
declined  to  take  this  point.  There  may  be  a  possessory  lien  on  a  docu- 
ment, which  is  merely  a  right  to  hold  it  until  a  daim  is  satiiAed,  giving 
no  right  to  obtain  payment  of  ray  debt  of  which  the  doeameat  is 
eTideaoe:  see  BmaiBeiis  v.  Bare  (1876),  1  Ex.  D.  169;  West  of  England 
Bank  v.  Batahelmr  (1B82),  SL  L.  J.  Ck.  m.  When,  how«vw,  a  bnte, 
bsing  in  pOMSMm  o|  a  poBey,  is  aallioriasd  to  odlest  Iombb  or  I'etmsi 
<rf  prsBUiDMy  his  right  to  retain  the  som  for  wirfeh  he  has  «  Um.  o«i  of 
moneys  reeeiYsd  bj  him  under  the  policy  has  been  expressly  recognised 
in  Hann  v.  Forrester,  ante,  §  133,  and  impliedly  in  Cahill  i\  Dawson, 
ante,  §  132.  Sse  aba  Man  «.  Shiffaer  (1802),  2  East,  523,  at  p.  530* 
atUe,  §  133. 

A,— WL.  I.  13 
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CHAPTER  VII. 

INSURANCE  AGENTS  GENEKALLY— THEIR  RIGHTS,  DUTIES 

AND  IJABILXTIES. 

SECT. 

Agents  of  the  Assmed  

IMr  Mtei^,  express   1^5 

in^Usd  136—139 

Ratification   UO— 143 

Revocation  of  authoriiy   

Their  Duties  and  Liabilities  146—162 

Their  Duties  when  Policy  left   ..1«— 116 

.Vgents  of  the  Insurer  

Tlndr  anihorilj  !«•— t« 

Insomnoe  135.  In  the  last  chapter  we  considered  the  actual  course  of 


for  the 


insurance  business  as  carried  on  in  London  and  elsewhere 
in  Gnat  Britain,  and  tbe  reLative  rights,  duties  and  liabilities 
of  insurance  agents  and  their  principals  as  affected  thereby. 
In  the  present  chapter  an  endeavour  will  be  made  to  discuss 
the  nbdons  of  insurance  agents  to  their  employers,  first,  as 
governed  by  the  gimeral  principles  of  the  law  of  agency;  and, 
secondly,  as  affected  by  the  general  course  of  business  in  sea 
insoiaaeey  in  so  far  as  that  has  grown  to  be  a  custom. 

Insoranee  agoita  may  he  employed  either  for  the  assured 
to  effect,  or  for  the  underwriters  to  subscribe,  policies.  We 
will  for  the  present  confine  our  attention  to  insurance  agents 
aetmg  on  bdudf  of  the  assured,  and  oonsider,  in  the  first 
place,  the  nature  <^  the  authority  under  which  they  act. 
Insurance  agents  may  procure  policies  to  be  effected  either, 
first,  in  consequence  of  orders  expressly  given  them  by  their 
employm;  or,  seeondly,  by  Tirtue  of  an  implied  authority 
arising  out  of  the  relation  in  which  they  stand  to  the  persons 
for  whom,  or  the  property  on  which,  they  procure  the  insu- 
rance to  he  effect;  or,  thirdly^  immranoe  made  by  them 
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without  the  prior  authority,  may  be  ratified  by  the  subsequent  Stct.  IM. 
adoption,  of  the  assured. 

First,  with  r^^d  to  persons  procuring  sea  insurances  to  Their  express 
he^eoted  at  the  express  request,  instance  or  direction  of  the 
assured .  In  these  cases  no  difficulty  can  arise  as  to  the  autho- 
rity to  insure:  eVery  person  who  is  specially  requested  or 
4izeeted  so  to  do  by  the  party  interested  may  ^ect  a  policy 
to  protect  the  interests  of  his  employer;  if,  indeed,  he  him-  ' 
self  puts  the.  policy  in  suit  or  founds  any  legal  claim  upon  it, 
he  must,  of  course,  he  pv^Mired,  in  the  first  instance,  to  prove 
the  sprees  authority,  as  given,  whether  verbally  or  in 
writing.  The  questions  that  have  arisen  in  these  cases  of 
express  authority  turn  mainly  on  the  point:  Under  what 
oiroumstums  does  the  esgacem  order  to  insure  impose  im  the 
agent  the  positive  duty  of  causing  the  insurance  to  be  effected? 
and  this  will  be  more  properly  considered  when  we  are 
discussing  the  duties  and  liahilitiee  of  insurance  agents. 

Id6.  As  to  the  implied  authority  to  insure  arising  out  of  Their  implied 
the  relation  of  the  agent  to  the  parties  for  Whom,  or  the  pro- 
perty  on  which,  the  insurance  is  effected,  the  following  are 
«ome  of  the  principal  points  that  have  been  decided. 

A  partner  may,  without  express  authority  from  the  other  a  partuor  has 
members  of  the  firm,  procure  an  insurance  to  be  ^ected  for  auSity*to 
him  and  them  on  partnership  property;  and  if,  by  his  direc- 
tions,  such  an  insurance  is  effected  "  on  account  of  the  firm,"  msnnaMie; 
aU  the  members  of  such  firm  are  liable  to  the  broker,  by 
whom  the  policy  was  so  effected,  for  premiums  and  com- 
missions (a). 

But  the  same  rule  does  not  apply  to  part  owners,  who  can-  hut  a  part 

-  , .  •  .     n     owner,  as 

not  bind  the  other  part  owners  by  any  policy  originally  such,  has  not. 
effected  without  their  authority,  and  not  subsequently 

(tf)  Hooper  v.  Lnsby  (1814),  4  Camp.  66.  Tli©  vends  in  mm, 
however,  were  iiot  partnership  property,  though  flw  defeadaiiiB  oatfied 
<nilvaiiiiei8  in  partnership.  It  shoold  seem  in  ocdM>  toeMs^rtea 
joint  lialiiHty,  a  gemtonl  partmenhip  is  not  newMoary;  it  wifl  betafifliort 
if  tiie  defmidftnls  imn  tpecaal  partnefs  in  the  partieiilar  adventure 
intended  to  be  pioleeted  by  the  insomnoe.  See  the  dieim  of  liie  jodgw 
in  Bolnnion  «.  Qleadow  (ISSS),  2  Bing.  N.  C.  156. 

13(2) 


im  nmmkwm  milSm  oEjmuvLY :  [part 

ItC  ftdoptedbj  their  ratificatimi.        raMon  of  this  diier^oe  is 


thus  stated  by  Lord  Ellenborough :  "  Each  separate  share  in 
the  ship  is  the  distinct  property  of  each  individual  part  owner^ 
whoee  bynneiB  it  i«  to  ]»o<»ot  it  by  iBsnnmoe;  so  thafe  the 
insurance  of  another  cannot  be  binding  on  such  proprietors^ 
without  some  evidence  importing  au  authority  by  them  "  (6). 
2^"^      This  is  80  ema  whm  the  part  owner,  who  has  given  orders 
pwt  owBwiB  for  tiie  insiiranoe,  is  ship's  husband,  or  managing  ownmr, 
hastwiid.       appointed  by  deed  in  the  usual  form  to  act  discretionally  for 
all  the  other  owners.    Nothing  will  make  his  insurance 
bindiiig  on  the  ol^im,  except  ek^km  a  partioiilar  diMotioiii 
from  tliem  to  insure,  or  satisfactory  proof  that  they  approtsd 
and  ratified  the  insurance  after  it  came  to  their  know- 
Isdge  (e).   Otherwise,  the  brokm  can  only  look  to  him  for 
promioms,  and  are  tiabk  to  him  akme  for  the  aaBsount  reo^ied 
by  them  from  the  undierwriters  on  account  of  losses  (d). 
Aiiter,  wImm      Where,  indleed,  aU  the  part  owners  are  jointly  interested 
^^Mfan     in  the  paitioalar  adimlttve  insmed,  aiid  the  iamvanoe  is 
terestediQ      made  by  one  of  them,  who  is  managing  owner,  for  their 
the  adyentme  joint  account  and  benefit,  they  having  full  opportunity  of 
hami&g  what  has  been  doiie,  and  never  objecting  to  it,  this 
is  saffieimit  to  warrant  a  jury  in  infming  a  joint  authority 
to  insure,  and  will  render  all  the  part  owners  liable  to  the 
broker  for  premiums,  notwithstanding  the  broker  may  have 
debited  the  nanagii^  owner  only,  and  divided  with  him  the 
profits  of  commission  on  Meeting  the  insurance  («).  More- 
over, in  the  present  day,  there  is  no  doubt  that  managing 
owners  have,  impart  from  express  instructions,  wider  powers 
wi^i  reqwet  to  insiiianoe,  than  fonmlj  (/). 

(()  Per  Lmd  EIl«ibomgk  in  B«ll  v,  Humphries  (1818),  2  Stefk.. 
SIS.  8w  FNMh  V.  BmUmnm  (1771),  S  Bur.  S7S7. 

(c)  FreMii  V,  Itidkhi—  OTll),  S  Borr.  2t87;  BobiMMi  QAmOffw 
(ISM),  2  Bii«.  N.  C.  US. 
(iQ  Boberts  v.  OgUby  (1821),  9  Price,  269. 

le)  Bobinson  v.  Gleadow  (1885),  2  Bing.  N.  O.  156.    Several  of  the* 
jodges  pat  this  decision  on  the  gproond,  that  though  the  defendants  were 
not  general  partners,  yet  they  were  special  partDflM  in  thft  adventoe' 
in  which  the  shipe  insured  were  engi^ed. 

(/)  See  Calafatid  v.  Olivier  (1919),  36  T.  L.  B.  18.    In  that  case- 


CHAP.  VII.]     THEIB  BIGHTS,  DUTIES  AND  LIABIUTIES. 


197 


187.  Has  a  consignor  or  commission  agent,  to  whom  funds  Sect.  137. 
are  remitted  to  purchase  and  ship  goods  for  his  employer,  an  Implied 
implied  authority,  as  such,  in  the  ahsenoe  of  express  orders,  JSJ^^  to 
to  insure  such  goods  on  behalf  of  his  principal?  No  doubt 
such  insurances  are  not  unfrequently  made  in  reliance  on 
their  being  subsequently  adopted  by  the  principal.  In  the 
alMOiioe  of  any  establi^ied  course  of  dealing,  prior  authority 
or  subsequent  adoption,  would  such  insurances  be  upheld,  so 
as  to  give  the  agent  who  has  eflfected  them  a  right  to  charge 
the  prwium  to  his  prindpal,  or  to  demand  a  loss  from  the 
underwriter?  As  a  general  rule,  and  in  accordance  with 
ordinary  mercantile  practice,  it  seems  that  the  answer  to  this 
question  must  be  in  the  negative.  Where  orders  are  given 
to  oonsign,  and  no  orders  given  to  iiUHire,  the  praotioal 
inference  generally  would  be,  either  that  the  principal  meant 
to  effect  the  insurance  himself,  or  intended  to  remain 
uninsured.  Exoeptions  to  the  general  rule  may,  of  course, 
be  created,  by  drcumstanoes.  An  established  course  of 
dealing  between  the  principal  and  agent,  or  the  usage  of  a 
particular  port  or  trade  {g),  may  be  reasonably  held  to 
confmr  an  implied  authority  in  the  consignor  to  effect  an 
insurance  on  behalf  of  his  principal  [h) . 

187a.  The  same  rule  no  doubt  applies  to  a  vendor  of  goods.  Du^  of 
It  is,  however,  provided  by  the  Sale  of  Goods  Act,  1893  (^),  ^venoSe 
that  unless  otherwise  ageeed,  where  goods  are  sent  by  the 

Boche,  J.,  held  that  where  the  managing  owner  has  authority  te  insiue, 
he  owes  a  duty  to  a  part-owner,  who  is  a  co -adventurer,  to  insure  to  a 
reasonable  amount.   In  the  C.  A.  {ibid,  223)  the  judges  gave  no  opinioii 

on  this  point. 

(^r)  Duer  adds  (vol.  ii.  p.  103) :  "  An  authority  to  insure  may  pro- 
bably arise  by  implication  in  all  cases  where,  from  special  or  unfore- 
seen circumstances,  the  agent  is  justified  in  believing  that  the  property, 
unless  insured  by  himself,  will  be  unprotected,  and  that  his  principal, 
if  OB  the  spot,  weald  kims^  direct  the  inearanoe.*'  Arnould  (2nd  ed. 
p.  1€7)  adopted  this  or  the  high  authoriiy  of  Judge  Dner;  but  it  may  be 
doidited  irhetber  an&oriiy  ooM  be  implied  fiOBi  audi  a  tteie  <tf  things^ 
bovevor  reasoiuible  it  would  be  in  the  agent  to  iosore,  rdying  on.  the 
Jtilication  <^  liia  prindpal. 

(A)  2  Doer,  IHI-^IM. 

(i)  Seet.  83  (8). 
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Duty  of 
▼endor  under 
o*tf. 
txact  to 
insiire. 


IS7».  seller  to  the  bajer  by  a  route  involviai^  sea  transit,  under 
eiiemmtMices  in  which  it  is  usual  to  insure,  the  seller  must 

give  such  notice  to  the  buyer  as  may  enable  him  tof  iiisui^e 
them  during  their  sea  transit,  and  if  the  seller  fails  to  do  so, 
the  goods  shall  be  demmied  to  be  at  his  risk  dunnf^  sudi  sea 
transit.  It  has,  however,  been  held  that  this  provision  does 
•  not  apply  to  f  .o.b.  contracts  (k),  and  also  it  does  not  usually 
apply  to  G.iJ.  contracts  (i).  It  is  aot  quite  easy,  therefore^ 
to  see  to  what  kind  ci  boniiess  omitraot  it  Is  intended  to 
apply. 

A  seller  of  goods  under  a  c.i.f .  contract  is  bound  to  effect 
a  valid  policy  on  the  particular  goods  sold.    If  the  polipy 

turns  out  to  be  invalid,  he  will  be  liable  for  the  amount  the 
purchaser  would  have  recovered  under  a  valid  policy  (m) .  An 
aotual  policy  must  be  tendered.  It  is  not  sufficient  for  the 
seller  merely  to  guarantee  to  hold  the  purchaser  covered  under 
a  policy  in  the  seller's  possession.  Moreover,  the  policy 
should  cover  only  the  goods  sold  and  not^indude  others  (»). 
In  the  absence  of  a  proper  policy  the  purchaser  may  rejeot 
the  goods,  even  after  their  safe  arrival  (o). 


Implied 
authority  of 


138.  The  same  question  may  be  put  with  regard  to  the 
implied  authority  of  the  consignee,  as  such,  to  insure.  The 

answer  to  this  question  depends  on  the  sense  in  which  the 
word  consignee  is  ueed.  A  consignee  who  has  made  advances 
has,  it  is  dear,  not  only  the  right  to  eSect  an  amurance  on 
his  own  behalf,  and  to  recover  thereon  to  the  extent  of  those 
advance^  but  he  has  also  an  implied  authority  to  insure  on 


(*)  Wimble  V.  Rosenberg,  [1913]  1  1£.B.  279;  3  K.  B.  7a  (C.A., 
Vaiighan  Williams,  L.  J.,  dissenting). 
(0  Law    Bonar^  Ltd.  v,  British  Americap  TobMCO  Co.,  Ltd.,  [1916] 

2  K.  B.  605. 

(w<)  Cantierc  Meccanico  Brindisiiie  r.  Constant  (1912),  17  Com.  Gas. 
192;  S.C.  in  C.  A.,  id.  346. 

(w)  :Manbre  Saccharine  Co.,  Ltd.  v.  Com  Products  Co.,  Ltd.,  [19191 
1  K.  B.  198, 

(o)  Qriemt  Co.,  Ltd.  r.  Brekke,  [1913]  1  K.  B.  531;  KddcU  v, 
X.  ClwMriw  Bjmnt  Co.,  [1911]  1  K.  B.  214,  984;  [1912]  A.  O.  18; 
Ovoon,  Lid.  v.  Bailier,  [1915]  1  K.  B.  816.  ^ 
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behalf  of  his  consignor  (p) .  But  a  mere  naked  consignee—  sect.  138. 
one,  that  is,  who  has  no  personal  interest  in  the  property 
oonsigned  to  Mm,  bi^  is  tko  mere  transmittee  of  the  hill  of 
lading,  with  directions  to  sell  or  otherwise  dispose  of  Uie 
goods  to  which  it  relates — has  no  implied  authority  (in 
the  absMiee  of  anjr  estatdidied  course  of  dealing)  to  effect 
insoranoes  on  hehalf  of  hk  eonsignor,  at  aU  efMita  whilo  the 
goods  are  in  course  of  transit,  and  before  they  have  reached 
his  hands  (g). 

Has  the  e^ieral  afient  of  a  foreign  merchant  an  inajplied  implied 

"  _  ,  authority  of 

authority  to  insure  on  his  behalf?   Here,  again,  the  answer  g^eneral 
to  the  question  must  depend  on  the  extent  of  trust  and  f^ei^^^. 
authority  mnhxaoed  by  the  term  general  agency.    Where  chants  to 
the  general  agency  ooi»sists  in  this,  that  a  mmE^^ant  in  one 
country  consigns  all  his  goods  intended  for  sale  in  another 
country  to  a  particular  merchant  there  resident,  and  effects 
through  him  all  his  purchases,  this  alone,  without  some 
owdence  of  a  special  course  of  dealing  in  regard  to  in- 
surances, would  not  show  that  either  correspondent  had  a^^^ 
implied  authority  to  insure  on  behalf  of  the  other.    But  m^^m 
where  the  trust  reposed  is  moi«e  oxtrasive,  as,  for  iaa^axuse,  mKm 
where  a  foreign  merchant  employs  a  general  agent  to  procure 
oimsignments,  and  make  advances  and  shipments  on  liis 
account,  leaving  the  whole  conduct  and  muiagement  of  the 
business  entirely  in  the  agent's  uncontrolled  and  unassisted 
discretion,  no  doubt  an  authority  to  insure  on  the  foreign 
merdiant's  b^ialf  would  be  implied  as  a  neeessaiy  meimB  of 
conducting  the  business  of  such  an  agency  (r). 

139.  An  implied  authority  to  insure  may  arise  from  the  impUed 

TOWOCity  to 

(p)  "Wolft  V.  Horncastlo  (179«),  1  B.  &  P.  816;  Carrathers  v.  Shedden 
(1815),  6  Taunt.  14;  Smith  v.  LasoeUfiB  (1788),  2  T.  R.  188;  Cranfard 
V.  Hunter  (1798),  8  T.  E.  28. 

{q)  2  Duer,  104— III;  tee  2  Plifllipe,  a.  1868. 

(r)  2  Boer,  111—118.  Judge  Xhier  mja:  "  SuA  agents  as  timoe  last 
mentioiifld  afe  to  be  fimad  in  all  our  principaL  eifciea;  aad  tbeir  vniTeraal 
practiee  ia  eitiier  to  inaofe  tiMBunlvea  the  shipmeats  made  te  tiieir 
prinelpab,  or  io  take  an  ■niflHwwil  of  the  polio&es  that,  for  tlie  aeemity 
of  tiimr  priadpek,  tlMf  leqidie  to  be  eieetod p.  118. 
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msure^ariamg  effecting  the  inraimiioe  is  eatrutted.  .  Thus,  although  the 
ptmJikr       master,  an  ench,  htm  net  in  genml  an  implied  anthority  to. 

Se^property ;  ^^^^  insurance  either  on  ship,  freight,  or  cargo  (s),  yet  there 
Mof  master    aeems  little  doubt  that  causes  may  arise  which  would  confer 


cargt)  in  case  ^t  anthoritj  on  him.  Where  the  ship  is  loety  hut  the 
or  prize  i^ent8  cargo,  or  part  of  it,  saved,  under  such  circumstances  as  to 
*  make  it  impossible  either  to  sell  it  at  the  place  of  disaster 
or  to  forward  it  to  the  port  of  destination,  the  master,  if 
he  had  the  oha^iee  of  so  doing,  would  be  justified,  as  agent  for 
all  parties  concerned,  in  sending  it  on  to  some  other  port  for 
sale.  In  such  a  case,  if  there  were  no  means  of  speedy  com- 
monicatimi  with  the  ownm,  the  law  tiiat  confers  the  agency 
would  seem  also  to  confer  upon  the  agent  authority  to 
insure  (f).  It  has  been  intimated  by  a  learned  judge  in 
the  United  States,  thajt  in  a  similar  case  a  like  authority 
would  be  implied  in  the  supercargo  (u) .  A  merohant  who 
has  ordered  goods  from  a,  foreign  correspondent  may  refuse 
to  receive  them,  if  in  excess  of  or  not  according  to  order; 
in  audi  case,  if  he  elect  to  re-ship  iJiem,  he  has,  in  the 
opinimi  of  Lord  Hardwicke,  an  implied  authority  to  insure 
them  on  behalf  of  the  consignor  (x).  Generally  speaking,  as 
we  have  seen,  a  more  wder  to  consign  or  forward  goods  will 
not  onirf  witii  it  an  implied  authority  to  insure  on  b^alf  of 
the  party  giving  the  order.  In  a  case,  however,  where  an 
agent  was  empowered  by  the  owners  of  a  ship  and  cargo, 
eaftand  am  paie,  to  proteoote  th^  claima  in  the  fomgn 

(ff)  Oawted  V.  Hnfar  (1796),  S  T.B.  St. 
(I)  S  Bwr,  lei. 

(»)  Per  JoMS,  J.,  in  De  Forest  v.  Fulton  Ins.  Co.  (1828),  1  Hall, 
Si,  eiied  in  2  Phillips,  s.  1856. 

(«)  Cornwall  v.  Wileon  (1750),  1  Ves.  sen.  214.    A  buyer  who 
«ie  goods  ow«e  no  duty  to  the  seller  to  return  them  (Sale  of 
A«i,  18iS,  «.  66) ;  mad  it  may  be  doubted  whether,  in  general,  he 
iHai,  wiUmit  iMlraetkn^,  U>  Mod  them  baek  at  the  seller's  ex- 
i.   See  as  to  his  dvty,  fVwMtoa  v.  Chapman  (1872),  L.  BL  2  H.  L. 
8b.  n%;  GfimalAj  v.  Welle  (1876),  KBi.  16  CP.  661.  Hr.  Aftitar 
OolMn  qnestioBs  £mA  MmfimlOm^*  ^et«m:  htm  ef  Maf^tmii,  xvil. 
I  6669  Mie  (6).  J 
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prize  court,  to  make  such  compromise  as  lie  might  deem  sect.  139. 
advisable,  aud,  in  case  of  restitution,  "  to  forward  the  ship 
to  London:''  it  having  been  objected  that  these  circum- 
stances raised  no  implied  authority  in  the  S/gent  to  direct 
an  insuravnce  on  the  property  after  restitution.  Lord  Ellen- 
borough  held  that  the  order  to  forward  the  ship  to  London 
was  an  authority  to  insure  her  (|^). 

140.  The  cases  hitherto  considered  have  been  those  in  Batifioatkm 

wliich  a  prior  authority  to  insure  has  either  been  expressly  ^^prio^*"**** 
given,  or  has  been  implied  from  the  relation  of  the  parties  authority. 
Meeting  the  policy,  either  to  those  for  whose  benefit  the 
llisurance  is  intended,  or  to  the  property  designed  to  be 
protected.  It  is  not,  however,  essential  to  prove  any  prior 
authority,  either  expressed  or  implied.  By  sect.  86  of  the 
Marine  Insurance  Act,  1906,  "where  a  contraict  of  marine 
insurance  is  in  good  faith  effected  by  one  person  on  behalf  of 
another,  the  person  on  whose  behajf  it  is  effected  may  ratify 
the  ciinHHka  alter  he  is  aware,  of  the  loss  "  (2^).  Sudi 
subsequent  ratification  is  equivalent  to  a  prior  authority 
(omnis  ratihahitio  retrotrahitur  et  numdato  cequiparatur)  (a). 

(y)  liobertson  v.  Hamilton  (1811),  -14  Eaat,  522.  See  the  case  stated 
and  commented  on,  2  Duer,  101,  102. 

(s)  The  leading  authorities  are:  Wolff  v.  Horncaatle  (1798),  1  B.  & 
P.  316;  Lucena  v.  Oraufoid  (1806),  2  B.  &  P.  N.  B.  269;  Stirling  tr. 
Yanghan  (1809),  11  East,  623;  Boatii  v.  Tbompeon  (1811),  13  Emi^ 
274;  Hagedom  v.  Oliiwraon  (1614),  2  M.  ft  8.  486;  Bebiaioii  p. 
aimiaw  (1635),  2  Biiig.  N.O.  166;  Watson  v,  Swann  (1862),  11  G.B. 
K.  8.  766;  81  L.  J.  O.  P.  216;  Botkm  Pmlt  €0.  v.  Britiah  ft  IWeign 
Har.  lag.  Co.,  [1906]  A.G.  366. 

(a)  In  Keighley,  Maxted  &  Ck>.  v,  Dnrant,  [1901]  A.G.  240,  the 
House  of  Loida  held  that  the  doctrine  of  ratification  has  no  applica- 
tion where  the  person  who  made  the  contract  did  not  profess  at  the  time 
of  making  it  to  be  acting  on  behalf  of  any  principal.  In  Boston  Fruit 
Co.  V.  British  &  Foreign  Mar.  Ins.  Co.,  [1906 J  A.  C.  at  p.  343,  Lord 
Atkinson  doubted  whether  since  this  decision  the  doctrine  can  survive 
that  an  insurance,  if  ratified,  protects  those  whom  the  person  dealing 
with  the  underwriter  intended  to  be  insured,  when  such  intention  was 
not  communicated  to  the  underwriter.  As,  however,  the  ordinary 
English  policy  {professes  in  terms  to  be  effected  on  behalf  of  other  persooa 
interested  in  the  subject-matter  iaanred,,  the  ediiois  snlMut  thai  the 
deeiaioaiB  Keighley,  MaaMlft  Gbi.  fK  Dnmit  does  not  affeot  ^  riglit  ef 
tibe  intended  principal  to  ratify  tiie  eontnMst.  See  post,  §§  172,  178. 
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■•et.  140.  Thus,  although  one  pai't  own«r  has  no  original  implied 
•ullioritj  from  tbe  lest  to  iaseate  qq  tbeir  amNuit,  yet,  if  he 
does  80,  and  they  sabeequently  adopt  the  insuranoe,  they  are 
bound  by  it  (6).  So,  although  the  captors  of  a  prize  have 
no  mginal  implied  authority  to  issaie,  yet,  if  tbey  do  iasafe^ 
for  whfMn  it  may  eoneem,  and  the  Grown,  in  whom  the  1^1 
interest  vests,  subsequently  adopts  the  insurance,  it  is  thereby 
rendered  valid  (c).  Whether  the  clerk  of  a  foreign  consignee 
has,  as  such,  a  prior  implied  authority  to  diieei  wel  inminuiea 
to  be  effected  by  English  correspondents  of  his  master  on  a 
consignment  made  by  them  on  account,  and  to  the  orders,  of 
his  emj^oyer,  may  be  donbtful;  but  subsequmit  adoption  by 
the  foreign  principal  of  ^e  insoranoe  so  effected  will  amply 
warrant  a  jury  in  finding  that  such  insurance  was  made  with 
his  authority  (d). 

J^i^S^tt^  141.  With  regard  to  the  nature  of  the  evidence  required 
maybe  to  ertabiiih  the  fact  of  ratification,  positive  proof  of  an 
ra^^frwitt  express  ratificaticm  is  not  needful.  The  adoption  of  the 
policy  may  be  inferred  from  the  conduct  of  him  for  whose 
benefit  it  was  curiginajly  inteiided.  If  he  means  to  reject  it, 
he  ^oold  express  his  dissent  as  soon  a^  he  is  informed  of  the 
fact;  if  he  fail  in  so  doing,  his  adoption  of  the  contract  will, 
generally  speaking,  be  inferred  from  his  silence  (e).  At  all 
events,  this  wiU  be  so  in  cases  whese  those  who  have  footed 
the  insurance,  in^«ad  of  being  mere  strangers  or  volunteere, 
stand  in  such  relations  of  business  or  correspondence  as  would 
give  them,  not  indeed  an  implied  authority  to  insure,  but  & 

(b)  French  v.  Backhouse  (1771),  6  Bmr.  2727;  JEtobiiMOil  v.  ai«fMloir 
(1835),  2  Bing.  X.  C.  156. 

(c)  Routh  V.  Thompson  (1811),  13  East,  274.    So  of  the  Dutch  Priz» 
Commissioners,  Lucena  v.  Craufurd  (1806),  2  B.  &  P.  N.  R.  269. 

(rf)  Barlow  v.  Leckie  (1819),  4  J.  B.  Moore,  8. 
(e)  So  Phillips  (vol.  i.  s.  390).  In  view  of  the  now-esitabltshtd 
docttrine  in  this  ooontry,  that  a  principal  may  ratify  even  after  know^ 
ledge  of  A  ks  QUac.  Jm.  Aei,  1M6,  «.  86^  ante,  §  140),  this  would 
ptOuMf  1»  hOA  ioheUm  htn;  ofttev&w  »  party  isteiMMl  woald  b» 
ahlt  iat  m.  iaidliiHii  ikm,  ani  iiwlaally  «M  Is  ii^  Ut» 

«f  tfM  iaiwiaaij  ia  cm»     a  lo«,  «r  to  wpaitito  1^10%  Ibr 
in  QMO  of  safe  MFfiwid* 
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reitscmalile  ground  for  anticipating  that  the  policy,  when  Sect.  141. 
mftde,  would  be  adofted  by  him  for  whom  it  was  designed  (/) . 

Thus,  in  the  case  of  part  owners:  where  no  proof  oould  be  Endenceof 
adduced  of  an  express  authority  to  insure,  but  evidence  was 
given  that  the  part  owii^  insuring  had  "told  all  his  co- 
partners that  he  had  insured,  and  that  they  did  not  object  to 
it"  (g);  or  whei-e  it  appeared  that  the  part  owner  insuring 
had  entered  the  premium  in  his  books,  which  were  open  to 

the  inspeetum  g£  the  other  owners,  and  thajt  they  had  actually 

*  ^  ^^^^^^^ 

inspected  an  extract  made  from  these  books  relati,ng  to  ^"li^^B 

insurance  transaction  without  objecting  to  it;  juries  Avere^W 
held  to  be  justified  in  finding  that  the  pa,rt  owner  insuring 
had  done  so  with  the  a,uthorlty  of  his  co-owners  (h). 

142.  A  ratification,  conditional  in  its  terms,  has  be^  held  QniditioDal 

in  the  United  States  to  be  equivalent  to  a  prior  authority 
as  soon  a^  the  oontingency  on  which  it  was  to  depend  hae 
happened.  The  general  agent,  ajt  New  York,  of  a  merchant 
resident  at  Carthagena.,  having  effected  an  insurance  for  him 
without  instructions,  gave  him  aotice  of  what  he  had  doa-e. 
The  Oarthagena  merchant  wrote  in  answer,  that^  if  other 
insurances  which  he  ha4  ordened  should  not  have  been  made, 
and  if  the  ship  should  not  have  arrived  sa£e,  he  wished  the 
policy  to  stand,  otherwise  to  be  canoelled.  When  this  answer 
was  received  in  New  York  the  other  insurance  s^emd  to 
had  not  been  made,  and  the  ship  (which  was  then  out  of 
time)  had  not  arrived;  in  fact,  was  totally  lost.    An  action 

(/)  This  distinction  is  suggested  by  Judge  Duer,  vol.  ii.  pp.  151— 
IH.  See  also  note  (tr)  to  seet.  x.  pp.  178^182,  in  which  he  disioussep 
the  question  "  whether  ^  mere  omission  of  the  principal  to  reply  to  a 
letter  of  advice  from  a  self -constituted  ag^ent  is  to  be  regarded  as  evi- 
dence of  an  adoption  of  the  agent's  act."  The  learned  jurist  takes  th.e 
negative  view. 

■  (<7)  French  v.  Backhouse  (1771),  5  Burr.  2T27.  The  action  here  was 
by  the  ship's  husband  against  his  co-piajt-owniers  to  recover  bacik- 
premiums  on  a  policy  effected  by  him  on  the  owners'  behalf. 

(A)  Robinson  v.  Gleadow  (1835),  2  Bing.  N.  O.  156.    The  action 
was  by  the  assignees  of  the  broker  agunst  all  tlie  part  ownras  lor 
mioms.  Park,  J.,  howeTer,  seems  to  have  oonndiMed  tlie  case  as  one  of 
sidMnqueni  xatifcatioa  rather  tiiaa  of  original  aatiiority. 
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having  been  brought  in  the  Superior  Court  of  New  York  on 
Hm  polioy*  Oaid^,  J.,  before  wbom  the  etm  was  tried,  held 

the  ratification  sufficient,  and  a  judgment  was  recovered  for 
the  loss  (i). 

Id^^^mnst  ^®  adq)tion,  m  we  have  seen,  may  he  made  not  only- 
after  a,  loss  has  taken  place,  but  even  after  it  has  beoome 
known  to  the  principal  (k);  md  in  one  case  ^e  only  evidence 
of  adoption  wajs  a  letter  written  hy  the  principal  two  years 
after  the  making  of  the  insurance,  and  nearly  as  long  after 
he  had  become  aware  of  the  loss,  expressing  a  hope  that 
the  party  who  had  effected  the  policy  had  ^Focured  a  fimd 
settlement  from  the  underwriters  (/).  Accordingly,  the 
Court  of  .Vppeal,  when  asked  to  review  these  cases  in  order  to 
limit  more  narrowly  the  time  for  va^id  ratification,  recognized 
the  mie  as  (me  tha4:  had  been  limg  established,  and  no  doubt 
found  oonTenient  in  the  case  of  ma,rine  insurance,  and  there- 
fore r,efused  to  disturb  it(»i). 

Tliat,  hsmevm,  whi^  is  rdied  upon  a^  a  ratification  must 

be  donee,  said,  or  written  by  the  principal  after  he  is  cognizant 
of  the  insurance.  A  general  order  to  insure,  given  by  the 
pnaeiiial  before  knowledge  of  the  partioiilar  insmaiiee, 
though  not  reeeived  1^  the  party  insuring  till  after  the  policy 
was  effected,  cannot,  it  seems,  be  construed  into  an  adoption 
of  such  policy  (»). 

CO  Mige  Kwtgm  Jm,  0».  Qm),  1  Hall,  247,  dM  S  fUlUpt 
m  Im.  a.  IMS.  Im  pwil  of  fMij  a  mdHioMi  4nder  Mtmi  to  be  ad^ 
Mii  btBiM  iMilhie^  wlHB,  beCoTO  11^^ 

it,  its  conditions  haTe  been  fvlflWl. 

(A;)  Mar.  Ins.  Aot,  1906,  96,  ante,  §  140.  Law—  C^ttaftnd; 
Honth  V.  ISiompaon;  Barlow  v.  Leokio,  ubi  supm,  are  all  oases  in 
which  the  principal  ratified  the  insurance  with  knowledge  of  the  loss. 
This  rule  is  peculiar  to  marine  innraneaa;  Grovar  «.  Mathews,  [1910] 
2  K.  B.  401. 

(Z)  Hagedorn  v.  Oliverson  (18-14),  2  M.  &  S.  485. 
(m)  Williams  v.  North  China  Ins.  Co.  (1876),  1  C.  P.  D.  757.  In 
view  of  this  decision,  it  is  probably  the  Law  now,  as  stated  by  PhiUipe, 
vtA.  i.  890,  that  ratification,  and  consequent  liability  for  premiums, 
is  preauMd  in  ^  ■bwace  of  ezprau  repudiatioii  within  a  reasonable 
iiao  aHer  Bolide.  See  smte,  §  141,  note  (#). 
(If)  Bell  V.  Jmmm  (lUS),  1  M.  *  a  Ml. 


CHAP.  VII.]     THEIR  RIGHTS,  DUTIES  AND  LUBILITIES. 


205 


143.  It  is,  however,  necessary,  in  order  to  justify  an  adop-   Sect.  143. 
tion  or  ratifica4ion  of  such  a  contract,  that  the  ''voluntary  Ratification 
agent " — or,  in  other  words,  the  party  who  has  without  anoTdSeouId 
authority  effected  the  contract — should  have  intended  to  be  Vavoluntaiy 
acting  on  behalf  of  the  person  claiming  to  adopt  or  ratify  it. 
Ho  must  also  have  intoided  to  look  to  such  person  for  the 
reimbursement  of  his  necessary  expenses  in  the  transac- 
tion (o).    "  It  is  clear  law,"  said  Erie,  C.  J.,  "  that  no  one 
can  sue  m  a  o(mtract  but  the  person  who  made  it,  or  tiie 
person  who  ratified  what  purported  (p)  to  be  a  contract  made 
by  his  agent.  ...  A  ver\^  wide  extension  has  been  given  to 
this  principle  ...  in  respect  of  a  policy  of  assurance,  and 
persons  who  could  not  be  named  at  the  time,  if  ialmded 
to  come  within  it,  and  so  capable  of  being  ascertained,  have 
been  allowed  to  be  entitled  to  the  benefit  of  the  same:  but 
they  must  have  been  such  as  wei«  contemplated  at  the  time 
when  the  policy  was  made  "  (q). 

In  By  as  v.  Miller,  an  insurance  broker  at  Lloyd's  was 
instructed  by  prindpals  at  Liverpool  to  reinsure  goods  for  a 
voyage  at  a  certain  premium.  He  was  unable  to  execute 
the  order  at  the  rate  mentioned,  but  obtained  from  the 
defendant,  an  underwriter,  a  slip  at  a  higher  pnemium,  and 

(o)  See  9  Daer,  135.  Tbe  wMe  eobjeet  af  rtAmijbuty  agency  and 
Hrfiietttteii  ie  kunedly  dammmsSL  in  pp.  182— 156. 

(l»)  As  to  Hie  mesBing  of  tide  worA,  Lpfde  Jiutioee  in  Dofant  v. 
Bobwte,  [1900]  1  Q.B.  0»,  took  diifereiit  view*.  Tlie  dMeniini^ 
opinion  of  A.  L.  Smitii,  L.  J.,  was  Apptoved  by  the  Home  of  Limte^ 
EMghkf^  Maxted  &  Co.  v.  Durant,  [1901]  A.  C.  240.  The  fact  ibat  a 
person  who  eflfects  a  policy  in  his  own  name  is  an  insurance  broker  maj^ 
it  is  suggested,  be  «M)iigh  to  show  that  he  professes  to  be  actii^  for  a 
principal. 

(n)  In  Watson  r.  Swann  (186^),  11  O.  B.  N.  S.  756;  31  L.  J.  C.  P. 
210.  Willes,  J.,  in  the  same  case,  considered  that  the  intended  principal 
must  be  a  person  who  is  capable  of  being  ascertained  at  the  time  the 
contract  is  made.  Mathew,  J.,  seems  to  have  been  of  the  same  opinion. 
''It is  imperatively  neoeesary,"  he  said  in  Byas  v.  Miller  (18.97),  3  Com. 
Ou.  S9,  ''tiiat  tike  insurance  should  be  intended  to  be  effected  by  the 
afent  on  behalf  of  some  person  capable  of  identifieation,  and  responsible 
to  tbe  \a6kfw  hut  the  preminms  tiiat  the  brolcer  nndMrtakea  to  pay  to  the 
mdenntter.''  Saa  futiwr  on  this  point,  post,  §§  171—179,  and  see 
also  Ke%hky,  Haxtad  k  Cb.  BnianI, 
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flM  148.  sent  to  the  LiTorfiool  firm  a  cover-note  stating  that  he  had 
~~  rmnrafed  fHravkiioBally  for  their  acooant  at  the  higher  rat»: 

this  insurance,  however,  the  Liverpool  firm  refused  to  accept. 
The  broker  shortljjr  afterwairds  issued  to  the  plaintiffs  a  fresh 
ixrrer-m&bt  in  leifeefc  of  an  intmst  which  tht&y  had  in  th« 
same  goods,  the  defendant's  name  being  inserted  therein  as 
underwriter;  and  within  two  or  three  weeks  the  goods  wore 
totally  lost.  A  few  days  later  a  policy  in  the  ordinary  form 
mis  tendered  to»  and  ngned  by,  the  deleadant  in  aoo(»danee 
with  the  slip.  The  defendant  never  knew  the  names  of  the 
original  principals  of  the  broker,  nor  did  he  ever  know,  until 
alte  the  kes,  tpbat  the  htokm  had  apprq[>riated  the  slip  to 
clients  for  whom  he  was  not  acting  at  the  time  whm  the  slip 
was  signed.  It  was  held,  in  accordance  with  the  principles 
above  stated,  thiU;  there  was  no  ccmtract  between  the  plaintiffs 
md  the  defendant  (r). 

ynmm  m  144.  With  regard  to  the  revocation  of  an  express  authority 

anth^ty  to  to  insure  given  to  an  agent,  the  time  within  which  it  may  be 
^JI^J^  made  depends,  of  oonrse,  upon  this:  whether  the  agent,  acting 
in  imrsnanoe  of  the  authority,  has  omieliisively  bound  himself 
to  third  parties  before  receiving  notice  of  the  revocation.  If 
he  have  not,  the  revocation  will  be  operative;  if  he  have,  it 
will  he  ia^eetmk.  In  this  country  no  contract  for  sea 
insurance  is  valid  unless  it  be  expressed  in  a  policy  MmtAining 
the  particulars  required  by  the  Stamp  Act,  1891  (s).  Hence, 
the  Mthcnrity  given  to  an  insurance  agent  may  be  revoked, 
noiwithstatiding  the  initiaUng  of  the  slip  by  the  under- 
writers, at  any  time  before  the  formal  policy  is  subscTribed; 
and  if  a  broker,  having  procured  a  slip  to  be  written  on 

(r)  By«l  V.  Miller,  ubi  supra.  The  facts  and  the  decision  in  Watson 
V.  Swami  were  very  similar.  In  Byae  v.  Miller,  Mathew,  J.,  seems  to 
have  considered  that  a  purely  8»peculative  insuran-e  cannot  be  ratified. 
Such  a  limitation  of  the  rule  is  not  unreasonable,  and  it  is  possible  that 
the  words  "  in  good  faith  "  in  a.  86  of  the  Mar.  Insi.  Act,  1903,  ante, 
§  140,  may  be  construed  as  implying  that  the  voluntary  a<^ent  moeit 
have  an  honest  belief  that  the  intended  principal  exDeots,  or  would,  if 
aware  of  the  facts,  expect  that  lie  will  eS«^  ft©  tOBimiieft. 

(«)  See  alflo  Mar.  Ina.  Act,  m,  2»— 44. 
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terms  within  the  scope  of  his  original  authority,  afterwards  Sect.  144. 
receive  an  intimation  from  bis  principals  that  they  will  not 
Consent  to  such  terms,  and,  notwithstanding  such  notice, 
effect  a  policy  on  those  terms,  and  pay  the  premiums  to  the 
underwriters,  he  cannot  recover  against  his  employers  for  the 
pr^oaiaiiis  so  paid  (t),  nor  £<»  his  mmmkme^  (ti). 

145.  The  liability  of  insurance  agents  to  their  employers  Duties  and 
for  negligence  is  determined  bj  the  general principiLes  of  the  l^^tofor^tiie 
law  of  agencj  (x).  AH  saxk  agents,  whedier  piad  or  unpaid, 
skilled  or  unskilled,  are  bound  to  exercise  due  care  in  the  and  unpaid, 
performance  of  the  duties  which  they  have  undertaken.    A  jJ^dfflJS!* 
greater  degree  of  oare,  however,  is  lequived  isam  a  paid  l^n 
from  an  unpaid,  from  a  skilled  thmifrom  an  unskilled,  agent. 
In  other  words,  conduct  which  amounts  to  actionable  negli- 
gence in  a  paid  or  in  a  skilled  agi^t  m&j  not  amoont  to  such 
in  one  wko  is  unpidd  err  uncalled.*   In  view  of  reeent 
authorities,  this  seems  to  be  a  better  "way  of  stating  tho  law 
than  to  say  that  the  one  is  liable  for  ordinary,  but  the  other 
only  liable  for  gross  negiigi^ioe  (^). 

The  great  majority  of  persons  employed  in  the  business  of  Applioatioa 
sea  insurances  are  both  paid  and  skilled  agents,  or,  at  all 
events,  either  the  one  or  the  other.  Q^fflti^slly  qteftkiag, 

.  (0  So  held  hf  Lord  Elleiib&iwigli  in  Warwidk  v.  Slade  (1811),  9 
Guap.  127.   We  have,  liowevier,  elsewliMe  ad^uioed  the  Tiew  that 
Blip  may  itself  be  a  valid  polioy:  if  ilili  view  be  correct,  ih»  temeatixm 

by  the  principals  would  be  too  late.    See  <mfo^      37,  98. 

(tf)  So  Arnould,  2nd  ed.  p.  174.  But  no  question  of  romiiiiBtumfc 
appears  to  have  been  raised  in  Waxwiek  v.  Slade,  and  the  editors  suggest 
that  under  the  circumstances  the  principals  might  have  been  liable  to 
pay,  if  not  commission,  at  least  damages  for  preventing  the  broker 
from  earning  it.  The  editors  are,  however,  informed  that  it  is  not  the 
practice  to  claim  brokerage  when  the  insurance  is  cancelled  before  the 
policy  has  been  issued.  Whether  such  practice  amounts  to  a  binding* 
usage,  they  are  unable  to  aay. 

(x)  See  Ooggs  v.  Bernard  and  notes,  in  Smith's  Leading  Gases; 
Story  on  Agency,  1^,  150.  A  loofcer  who  effieots  a  c<tttraot  of  insor- 
anoe  witili  ut  imdarwriti«r  is  not  bit  agent,  and  oiwes  no  dntj  of  oare  or 
^fidn  to  Mm:  Empress  Ass.  Oorporatloii  t^.  Bowring  (1906),  11  Oom.  Cas. 
107;  Glasgow  Ass.  Onrpa.  v,  QyoMiBdsoii  (1911),  1«  Cbn.  Gm.  109. 

(y)  Of,  2nd  ed.  of  this  work.  pp.  174,  175. 
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S»cti  145.  therefore,  the  question  of  their  liability  for  negligence  turns 
on  the  point,  whether  thej  exerted  suoh  aa  anuHmt  of  reMon-' 
Me  skin  in  effecting  tlie  policy  as  ie  orcKnarily  posseBsed  and 
exercised  by  pei'sons  of  oosniuon  capacity,  engaged  in  the  same 
busineflfi  or  employment.  From  a  policy  broker,  whoee  main 
oocapadon  it  k  to  manage  sea  imnimnce  tranaaetk^ns,  a 
higher  degre^o  of  skill  may  fairly  be  claimed  than  from  a 
merchant  or  comlmiasion  agent,  ivho  may  beexpeoted,  indeed^ 
to  potMSB  a  general  knowiMge  of  maritinve  and  mercantile 
affairs,  bnt  no  speeiid  knowledge  at  the  bnsihess  of  eea 
insurance. 

A  person  who  aeoepte  instructions  to  procure  an  insurance 
far  anodier  is  bound  to  we  veaaooable  care  and  skill  to  effect 

the  policy.  If  he  is  unable  to  procure  the  policy,  he  must  at 
once  inform  his  principal  of  his  inability  to  do  so.  Some^ 
tunes,  howfffar,  tlie  omtiaot  is  not  mmly  to  use  care  and 
ridll  to  effect  a  policy,  bat  amounts  to  an  undertsking  to 
procure  a  policy  at  a  named  figure.  It  is  a  question  of  fact, 
which  will  generally  depend  upon  a  construction  of  docu- 
ment, m^ether  tbe  oontnot  is  of  tbe  f ormier  or  the  ktter 
description  . 

liability  of  a      146.  Notwithstanding  doubts  which  at  one  time  prevailed^ 
under-      may  now  be  considered  as  settled  law,  that  a  peeson  who 
p^areui     ▼<daiituily  and  without  ocmnderation  undertakes  to  effect 
'*«  insurances  for  another  is  liable  for  negligence  in  doing  eo, 
if  he  takes  any  steps  towards  performance  of  his  uader- 
(o).    But  if  the  peraon  who  Taluntari]^  promises, 


¥\ 

w 

never  takes  a,ny  steps  whatever  towards  the  performanco 


(z)  See  Hood  v.  West  End  Motor  Oar  Paddng  Co.,  £1917]  2  K. 
at  p.  47  (Scrutton,  L.  J.). 

(rt)  Wallace  v.  TeUfaLr  (1788),  2  T.  R.  18«,  n.,  before  Buller,  J., 
«t  N.  P.,  cited  in  Wilkinson  v.  Oaverdale  (1793),  1  Esp.  75.  In  the 
latter  case  Lord  Kenjon  held,  tiiat  where  the  s^ler  of  a  house  had 
fototurilf' uderlafceB  to  g«t  »  fire  policy  rtaewed  tor  tike  phdatiff, 
md.  had  in  tmei  i— wrod  it,  bat  wiliKmt  pioeafkig  a  proper  indkwfle- 

ws  dfg Mwrf  rflh»tMiiit  iti  Hie  Imwttw,  tto 
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of  his  promise,  he  is  not  liable  to  a,n  suction  for  the  non-  Sect.  146. 
feasajice  (6). 

Qen&NiRj  speaking,  a  pencil  to  wbom  an  order  to  Three  cases  in 
insure  has  been  tranfimittod  is  under  no  obligation  to  accept  ^qu^^^to* 
the  trust;  but  theie  are  certain  cases  in  which  an  exprese^  procure 

^  insurance 

order  to  insure,  not  pnly  maj,  but  must  be  complied  with.  do  m, 

1.  Where  a  mmhant  abxoad  has  ^ects  in  the  handis  ci  his 

agent  or  correspondent  here,  he  has  a  right  to  expect  tliat  the 
agent  will  comply  with  an  order  to  insure;  because  he  is 
entitled  to  call  his  monej  out  of  the  other's  hiandis  when,  and 
in  what  mann^,  he  pleases. 

2.  Where  the  merchant  abroad  has  no  effects  in  the  hands 
of  his  correspondent  here,  but  the  course  of  dealing  between 
them  has  been  such  that  the  one  has  been  used  to  send  oiders 
for  insurance,  and  the  other  to  execute  them,  the  former  has 
a  right  to  expect  that  his  orders  for  insurance  will  still  be 
obeyed,  unless  the  latter  give  him  notice  to  discontinue  tha^ 
eoiirse  of  dealing. 

3.  Where  the  merchant  abroad  sends  bills  of  lading  to  his 
correspondent  here,  with  an  order  to  insure  as  the  implied 
condition  on  which  he  is  to  accept  the  bilk  of  lading,  and  the 
oarrespondent  accepts  the  bills  of  lading,  he  must  obey  the 
order;  for  it  is  one  entire  transaction,  and  the  acoeptanoe  of 
the  bills  of  lading  amounts  to  an  implied  agreement  to 
pefform  the  condition  (e). 

The  rules  thus  stated  ai-e  believed  to  be  as  universal  in 
their  observance  as  they  are  unquestionably  well  founded  in 
justice  and  equity. 

147.  Where  the  obligatimi  to  insure  arises  from  a  previous  Where  tbe 
course  of  dealing,  and  the  agent  has  no  funds  in  hand,  Duer  *» 

^  ^  '  insure  p— — 

suggests  that  he  would  be  excused  from  compliance  if,  when  ^'^^  » 

(*)  Thorne  v.  Deas  (1809),  4  JcAns.  N.  Y.  R.  84— a  decision  of  Chief 
Jwdioe  (afterwards  Chancellor)  Kent.  Doer  approres  of  this  decision 
tm  a.  eofieet  expotitiim  of  the  Uw,  Afaoogh  he  remarks  loccibly  on  Uie 
iuoUiip  whkii  mmj  tint  be  iniietod  en  ifaa  party  who  teute  to  tiie 
promiw  ^  tlw  yvAmakem.  %  Duer,  128r~180;  see  tiie  OupenierB'  OMe, 
Tear  Books,  zi.  H.  ir.  p.  SS,  ed.  ie79. 

(0)  Per  Bnller,  J.,  in  SmiHi  v,  Lasoeiles  (1788),  2  T.  B.  189,  100. 

A.— VOiL.  I.  14 
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he  receives  the  order,  Ii<^  has  just  grounds  for  believing  that 

course  of  his  corrosi)ondent  is  insolvent  (iJ).  This  may  be  so;  but  in 
deniing,  and  .     .  ^  ' 

the  agenthM  foaclioe  it  will  be  tite  safer  oomse  lor  the  agent  to  obej  the 

h*iid^  ^     order,  unless  his  inf  ormatioin  of  his  correspondent's  insolvenc^r 

be  of  such  a  nature  as  to  leave  him  no  ground  for  doubt. 
Where  the        Doer  also  thinks  that the  oUiflatien  to  insore  tbkt  arisea 

iiMiinuioes 

■le  otttof  Hie  from  a  previoiia  coarse  of  dealing  can  only  apply  to  insu- 
rances similar  to  those  that  the  agent  liad  been  in  the  habit 
of  effecting.  If  the  past  aaaurances  had  all  been  effected  in 
a  time  of  peace,  at  a  lew  lato  prmiiEBij  and  requiring  in 
each  ease  only  a  tnoderate  advance,  they  would  give  the  prin- 
cipal no  right  to  expect  that  an  order  to  insure  in  a  time  of 
war,  not  aoooiBpaBied  b j  a  lemittanoe  of  the  necessary  fimda, 
wtoold  be  obejred  "  (e).  It  may  be  a  question,  howe?«r,  how 
far  this  would  be  so  held  in  this  country,  where  an  immediate 
advance  in  respect  of  the  premium  is  hardly*  ever  required  in 
praetMC  at  the  time  of  effeeting  the  pc^icy. 

There  can  be  no  doubt  as  to  another  position  of  the  very 
learned  American  jurist,  "  that  where  the  necessary  funds  for 
proeoring  the  insoiMice  are  rranitted  to  a  conmiissicai  mor- 
diaiit  oar  iosafanee  hnkcr,  he  is  under  an  equal  obligation  to 
apply  them  to  the  purpose  directed  as  where  the  funds  are  in 
his  hands  when  the  order  is  received  "  (/). 

It  also  seems  free  £rom  ckwht  that  the  duty  of  insuring 
may  be  imposed  on  an  agent,  even  in  the  absence  of  express 
directions  to  insure,  by  the  usage  of  the  particular  trade  to 
wikh  his  fgmBjr  and  the  issmmiioe  vskte  (ff). 

itS^^sted  to  ^  employed  by  a  f<neigii  oonespondent 

faMurawfil  be  to  procure  an  insorance  under  circumstances  which,  according 
nejrlect         to  the  rules  laid  down  by  Buller,  J.,  in  Smith  v.  Lascelles, 
to  do  so.       gjye  ^  oomspondrat  a  right  to  expe^  such  orders  will  be 
ooiiip]ied  wi<Ji,  a  total  failmw  to  comply  with  soch  orders, 
without  notice,  will  subject  such  agent  to  an  action  for  all 
the  loss  which  his  correspondent  may  have  sustained  from  the 


(d)  2  Duer,  124 


(«)  2  Doer,  125. 
iff}  Ibid.  127,  128 
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non-insurance  (h).    It  is  his  duty  to  give  prompt  notice  of  Beet.  14m. 
his  refusal  to  act  upon  such  oixlers,  in  order  that  his  employer  Unlessheg^ 
may  iifft  be  deprived  of  the  opportunity  of  effecting  the  ^SiLt. 
insurance  elsewhere.   If,  in  ooneequenee  of  his  failure  to  give 
such  notice,  no  insurance  be  made,  the  agent  will  be  answer- 
mble  to  his  employer  for  the  loss  arising  from'  his  neglect  («). 

Hence,  where  a  merchant  in  this  country  received  from  a 
merchant  abroad,  with  whom  he  had  no  previous  connection, 
a  bill  of  lading,  with  a  request  to  insure  the  goods,  and  the 
merchant,  n^  wishing  to  take  to  the  consignment,  but 
without  giving  any  notice  to  the  consignor  that  he  rejected  it, 
lianded  over  the  bill  of  lading  and  the  order  to  insure  to  a 
-creditor  of  the  consignor,  who  effected  the  insurance  and 
received  the  goods,  and  afl^swiards  becume  insdvent  with  the 
proceeds  in  his  hands;  it  was  held,  that  the  merchant,  who 
had  his  election  either  to  accept  or  reject  the  bill  of  lading, 
was  yet  bound,  if  he  accepted  it,  to  oMuply  with  the  t^fms  of 
tlie  consignment,  and  was  liable  for  the  consequences  of  not 
having  done  so  (k).  So  also,  in  the  event  of  any  difficulties  Qrof^ 
in  procuring  the  insurance  on  the  terms  prescribed  by  the 
principal,  it  is  the  duty  of  the  parties  employed  to  give  notice 
of  such  difficulties  to  their  employer  within  a  reasonable 
time. 

149.  The  plaintiff,  a  merchant  in  this  country,  had  in-  ^a^nd^er  v. 
structed  the  defendants,  who  were  his  c(»>veqK>niients  in 

America,  to  effect  an  insurance  for  him,  on  certain  prescribed 


(*)  Smith  V.  Lasoelles  (1788),  2  T.  R.  187;  Smith  v.  Price,  eomm 
Brie,  C.J.  (1862),  2  F.  &  F.  748.    See  2  Duer,  120. 

(t)  IMd.  Obaervations  of  Ashurst,  J.,  2  T.  R.  188.  See  the  general 
principle  in  Prince  v.  Clark  (1823),  1  B.  &  Or.  186.  As  to  duty  of 
seller  of  goods  to  give  notice  to  buyer,  so  as  to  enable  the  latter  to 
ineure,  see  §  137a,  ante.  •  ' 

(k)  Oorlett  v.  Gordon  (1813),  3  Camp.  472.  The  actiwi,  however, 
waa  in  trover  and  convenaLon,  for  allowing  the  creditor  to  obtain  pos- 
session of  the  goods.  It  does  not  neoeasarily  iaSkm  from  tiikr  omq 
that  if  the  defendants  had  done  nothing  they  would  have  been  UMe. 
l%e  caie  might  be  difleieat  where  thero  have  been  prefvioiui  desHiiga 
lietireeii  the  pariaea.  See  tiie  eaiea  abov«  eiteft. 

U(2) 
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temiB  (tiz.,  tbat  <3ie  mswero  dioiild  be  liable  for  every 
SVQrage  loss  above  10/.  per  cent.),  upon  a  ca,rgo  of  wheat 
shipped  by  him  from  London  to  Baltimore,  and  consigned 
to  tiie  defttddants,  to  be  eold  on  commission.  The  defendants 
attempted  in  vain  to  procure  an  insurance  on  the  terms  pre- 
scribed, but  gave  no  notice  to  the  plaintiff  of  their  failure 
to  do  so,  and  instead  thereof  footed  an  insurance  on  the 
usual  terms,  by  whidi  the  insorers  were  exempted  from  all 
liability  for  average.  The  Court  of  Common  Pleas  held, 
that  the  giving  of  such  notioe  was  part  of  the  duty  of  the 
dblendants,  and  that  the  plaintiff,  therefore,  was  ^titled  to 
recover  in  an  action  brought  against  them  for  the  breach  of 
such  duty  (Z) .  In  this  case  the  damage  alleged  was,  that 
by  reason  of  the  defendants'  failure  in  giving  notioe,  the 
plaintiff  had  been  prevented  from  (effecting  an  insurance  on 
the  wheat  on  the  terms  proposed,  and  recovering  for  an 
average  loss.  As  Judge  Duer  remarks,  no  proof  appears  to 
have  been  giv«i  that  an  insurance  ooold  have  been  effected 
on  the  terms  proposed;  aa,  however,  by  agreeing  to  refer  the 
amount  of  damages,  it  was  conceded  that  some  damnum  had 
been  incurred,  it  most  be  taken  to  have  been  admitted  that 
the  proteotimi  whidi  the  plaintiff  wiriied  might,  with  dne 
diligenoe  and  a  proper  exercise  of  discretion,  have  beem 
procured  (m). 

AooiT^poii-  ^  foreign  principal  has  a  right  to  expect  th^same 

foreign  hoQM  amount  of  Ordinary  care,  ddll  and  diligence  in  proeonng  an^ 
the  skill  and    insurajice  that  the  principal  himself,  as  a  man  of  common 
^deSmm*  P^udenoe  ajid  knowledge  of  business,  might  reasonably  have 
of  boMMM.    iieen  ezpeeled  to  ezereise,  had  he  been  upon  the  spot  and- 
himself  engaged  in  endeavouring  to  effect  it.   Hence,  where* 
the  foreign  correspondent  of  a  mercantile  firm  in  this  country 
directed  them  to  jMroeiue  an  insiirance  for  him,  without  pre- 
scribing any  limit  of  premium,  and  liiey  limited  the  broker 
to  so  low  a  rate  of  premium  that  it  was  impossible  to  effecti 


(0  Callander  v.  Oelrichs  (1838),  5  Bing.  N.  U  56  j  6  Soott,  761.. 
(«•)  2  Duer,  222—225. 
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an  insurance  on  such  terms,  they  were  held  liable  to  their  Sect.  160. 

foreign  employer  for  the  loss  arising  firom  the  failure  to 

insure  (n).    On  the  sa^e  principle,  where  a  policy  had  been 

effected,  but  the  agents  jneglected  to  ascertain  the  solvency 

of  the  underwriters,  a^nd  to  communicate  the  names  of  the 

Inrokers,  by  whom  it  wa^  ^ected  in  tib.eir  own' names,  so  that, 

when  a  loss  on  the  property  occurred,  the  assured  were  unable 

to  obtain  payment  of  the  whole  insurance  money,  the  agent 

was  held  liable  for  the  d^cii^ioy  caused  by  the  insolvency  of 

the  brokers  and  of  one  of  the  underwriters  (o). 

If,  however,  the  agent  does  all  that  the  foreign  principal, 
on  the  spot  and  acting  with  due  care,  skill  and  diligence 
as  a  man  of  business,  could  reasonably  be  expected  to  do,  he 
will  not  be  liable  for  the  consequences  of  a  failure  to  procure 
insurance.  Thus,  where  the  corre^Kmdents  in  London  of 
a  foreign  merchant,  being  directed  by  him  to  procure  an 
insurance,  and,  having  failed  to  do  so  at  Lloyd's  because  the 
ship  wa£  not  in  Lloyd's  register,  ultimately  caused  it  to  be 
affected  with  a  Newcastle  company  through  the  medium  of  the 
shipowners,  who  afterwards  refused  to  deliver  up  the  policy, 
or  pay  over  a  loss  they  had  received  on  it  from  the  under- 
writers, it  was  intimated  to  the  ju^  by  Bulier,  J.,  before 
whom  the  case  was  tried,  that  this  afforded  no  ground  of 
action  against  the  agents  for  negligence  in  effecting  the 
policy  (p).  "  If,"  said  the  learned  Ju,dge,  "the  defendants 
had  made  a  blunder  in  effecting'  the  inojirance,  which  would 
have  avoided  the  policy,  that  woujd  have  been  negligence; 
but  the  policy  is  a  good  one,  *tad  it  was  only  owing  to  the 
knavery  and  insolvency  of  the  shipowners  that  the  plaintiffs 
have  lost  the  benefit  of  it"  (p). 

At  the  present  day,  Bujder,  J.,  would  hardly  be  justified  Ho^farmuifc 
in  the  doubt,  which  he  expressed  in  this  case,  whether  the       S°  ^ 

insazaaoef 

(n)  Wallace  v.  Tellfair  (1788),  2  T.  R.  \m,  in  notia. 

(o)  Hurrell  v.  BuUard,  oaram  Cbckburn,  O.  J.  (1863),  3  F.  &  F.  445. 

(p)  Smith  v.  Oologan  (1788),  at  N.  P.,  2  T.  R.  1«8<8,  in  noti&.  The 
vesdict  was  given  partly,  if  not  princfi.p«illy,  on  the  ground  tiiat  tibe 
foreign  oonespondente  had  adopted  the  agents'  aefai. 
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Sect.  150.  defendaoits,  who  lived  in  London,  were  bou^d  to  seek  insur- 
ajioe  elsewhere  than  at  Lloyd's,  as,  ios  iBstance,  at  the  pu.blic 
metropolitan  insuranoe  offices.    They  would  perhaps,  hoW' 

ever,  not  be  bound  to  extend  their  endeavours  beyond  the 
limits  of  the  metropolis.  Li  the  case  of  correspondents  resi- 
dent in  provincial  towns  the  obligation  might  be  different. 

151.  In  the  United  Staites  the  extent  of  the  obligation  to 
procure  insurance  has  been  well  illustrated  in  the  following- 
case: — The  correspondents  in  Boston  of  shippers  at  Surinam 
rooeived  orders  to  ^ect  insurance  on  a  yalnable  cargo.  The 
ship  was  already  ou,t  of  time,  and  the  insurance  was  declined, 
on  that  ground,  by  the  insurers  at  Boston.  The  agents  sub- 
sequently tried  in  vain  to  effect  the  insurance  at  several  other 
places  in  the  neighbourhood,  and  then  wrote  to  New  York 
for  the  same  purpose,  fixing  a  limit  (but  a  very  high  one) 
to  the  rate  of  premium;  part  of  the  amount  was  eventually 
insured  thero  at  high  premiums;  the  rest  could  not  be  done 
at  the  limit.  An  action  having  been  brought  ag'ainst  them 
for  not  having  insured  the  whok^  amount,  a  verdict  was 
found  for  the  defendants  under  the  direction  of  the  Judge, 
on  the  ground  that  in  their  prompt  endeavours  to  procure 
insurance  at  Boston  and  the  other  neighbouring  i)orts,  they 
had  extended  their  eliort«  as  far  as  tiieir  duty  required,  and 
that  they  were  not  liable  for  having  failed  in  procuj-ing  a 
fu^  insurance  at  New  York,  though  such  failure  might 
possibly  have  been  ascribed  to  their  having  set  a  limit  on 
the  premiiyn  (g). 

A  leasonabie  152.  In  none  of  these  cases  does  the  law  requjjre  an  exbra- 
d^ree*<?*^    ordinary  degree  of  skill  on  the  part  of  the  agent,  bu^;  only 

such  a  reasonable  and  ordinarj  proportion  of  it  as  persons  of 
leqaived.       average  capacity  in  his  situ,ation  and  profession  might  fairly 
be  expected  to  exert.    Im  inquiries,  therefore,  as  to  his 

(9)  SandiM  V,  Davenport  (1814),  6  Mam.  B.  258;  oiied  2  Doer,  242— 
2i4;  2  fillips,  s.  18M.  It  m^lit,  hOwettr,  wm  be  ofmiidMed  leason- 
alile  to  Iske  steps  wMdi  a  hnndiied  yean  ago  woald  not  iMre  been 

leqaired.. 
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liability  in  case  of  loss,  the  question  is,  whether  the  act  or   Sect.  isa. 
omission  complained  of  is  inconsistent  with  that  reasonable 
and  proper  degree  of  care,  ^dll  and  judgment  which 
persons  of  common  prudence  or  ordinary  ability  might  be 

expected  to  show  in  the  situation  and  profession  of  the 
defendant  (r). 

Every  policy  broker  of  average  capacity  must  know  that  Duty  of 
there  are  matters  on  which  all  material  information  must  be  oJ^uJJcate 
submitted  to  the  underwriter.    Hence,  where  a   policy  JJJ^^i^ 
broker,  who  was  supplied  by  his  principal  with  the  requisite 
information  as  to  the  time  of  sailing,  omitted,  through 
inadvertence,  to  forward  it  Jto  a  second  broker,  who  at  the 
wish  of  the  principal  was  employed  to  effect  the  policy,  it 
was  held  that  the  first  broker  was  liable  to  his  principal  for 
the  failure  of  insurance  arising  out  of  this  neglect;  for 
although  he  personally  was  to  receive  no  remuneration,  he 
had  yet  undertaken  to  employ  the  other  («). 

Whero,  however,  the  materiality  of  the  information  is  Effect  of 
doubtful,  or  may  fairly  be  a  matter  of  divided  opinion  ^^^1^^^ 
amongst  persons  conversant  with  the  trade,  it  may  reasonably  ^^^^iality 
be  urged  that  a  broker,  though  acting  in  the  ordinary  w^ay  of^wh^^ 
as  a  paid  agent,  may  be  ignorant  of  the  point  without  such  point, 
a  degree  of  negligence  as  to  make  him  responsible  for  the 
failure  of  a  policy  he  was  directed  to  effect,  owing  to  the 
withholding  by  him  of  such  information  (t) . 

153.  Every  policy  broker  is  bound  to  know  all  the  ordinarj' 
and  formal  details  necessary  to  be  complied  with  in  order  to 
make  a  sea-policy  a  legally  valid  instrujnent. 

(r)  Per  Tindal,  O.  J.,  in  C^iapman  v.  Walton  (1833),  lO'Bing.  63. 

Is)  Seller  v.  Work  (1801),  1  Marehall  on  Ina.  306.  See  Doer'a 
remarks  on  this  case,  vol.  ii.  pp.  2(X2,  208;  see  also  Maydew  v.  For^ 
fetter  (1814),  5  Taunt.  615,  as  to  ilie  point  tiiat,  wlienever  the  inftmna- 
oMHseakd  is  nnqnestimiably  material,  the  broker  will  be  Uable;  see  also, 
as  to  what  oonstitntes  negiigenoe,  Wake  v,  Atiy  (1812),  4  Tannt.  498. 

(t)  See  the  observatkms  of  Lord  Denman  in  Oampbell  v.  Rickards 
(1833),  5  B.  «c  Ad.  M4,  «4C^;  see  tim  Bickards  v,  Mnrdook  (1880), 
If^B.  kCr.  627. 
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Heuoe,  ft  policy  bilker  employed  to  efi'ect  a  policy  on  a 
ship,  having  negotiated  an  insurance  with  the  Newcastle 
Commercial  Insurance  Company  on  the  terms  directed,  was 
held  liable  fmr  not  piocQjniig  a  stamped  policy,  in  conse- 
quence of  which  negloet  the  riiipowner  was  unahle  to  recover 
from  the  company  in  respect  of  a  loss  that  subsequently  took 
place  (u), 

£yery  policy  broker,  or  other  insurance  agent,  is  bound, 
without  any  express  directions,  to  insert  in  the  policy  all  the 
ordinary  risks  and  customary  clauses,  which  are  usual  and 
ptoper  in  respeet  of  the  ocmtaa^plated  voyage.  Thus,  as  it 
was  shown  to  be  the  invariable  practice  in  all  voyages  from 
Tenerifie  to  London  to  insert  a  clause  giving  liberty  "to 
toudi  and  stay  at  all  or  any  of  the  Canary  Islands,"  it  was 
held  that  a  London  policy  bn^er  was  guilty  of  aotimiable 
negligence  in  omitting  this  clause,  and  thereby  causing  the 
failuie  ol  tbe  inauranoe  (x). 

It  has  been  repeatedly  and  notoriously  decided,  that  a 
policy  on  goods,  "  beginning  the  adventure  from  the  loading 
thereof  on  board,"  wiUioujt  any  addition,  only  attaches  on 
goods  loaded  at  the  port  which  is  the  terminus  a  quo  of  the 
voyage  insured  (^/).  So  completely  is  this  settled  law,  that 
all  insuj:ance  brokers  are  bound  to  know  and  act  on  it. 
Henoe,  a  London  policy  broker,  being  directed  to  effect  a 
policy  for  a  voyage  **  from  G-ibraltar  to  Dublin  "  upon  goods 
which,  by  his  instructions,  clearly  appeared  to  have  been 
loaded  on  board  At  Mahiga,  was  held  liable  for  negligence 
in  having  effected  the  policy  on  saA  goods  in  the  common 
printed  form,    at  and  from  Gibraltar  to  Dublin^  beginning 


(«)  Tarpin  t  .  Bilton  (1W3),  5  M,.  &  G.  455.  By  s.  97  of  ithe 
Stamp  Act,  1891,  a  broker  writing  any  policy  of  sea  insurance  upon 
material  not  duly  stamped,  or  otherwise  offending  against  the  true 
intent  of  the  Act,  forfeits  all  daim  for  brokerage  and  expenaea,.  and  is 
also  liable  to  penalties. 

(ar)  Mallough  v.  Barber  (1814),  4  Oamp.  150. 

(y)  Robertson  v.  French  (1803),  4  East,  130;  Spitta  v.  Woodman 
(1810),  2  Taunt.  416;  Horneyer  v.  Luahingtou  (1812),  15  East,  46; 
Hellish  V.  AUnutt  (1813),  2  M.  &  S.  106. 
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the  adventm-e  upon  the  said  goods  and  merchandise  from  the  Jtoct.  ISS^ 
loading  thereof  abofwd  the  said  ship  '  (2). 

Moreover,  when  a  broker  of  repute  is  employed  to  eflfect  Assured  not 
an  insu^rance  ^igainst  certain  risks,  the  client  is  entitled  to  ti^eld  H^^^ 
rely  upon  his  instructions  being  properly  carried  out.  It 
is  no  answer  for  the  broker  to  say,  "  I  handed  you,  the  policy  JijAw  has 

.  followed  ni8 

and  you  should  have  examined  it  and  seen  whether  it  gavo  instructions, 
you  the  protection  you  required."  A  broker  was  instructed 
to  insure  goods  per  steamiMp  "Suwa  Mjaru"  aad/or 
steamers,  but  by  a  mistiake  insured  them  only  while  on  the 
"Suwa  Maru."  The  policy  was  sent  to  the  client,  who 
did  not  examine  it,  though  if  he  had  demo  so  the  mistake 
should  have  been  discov^retf.  The  goods  were  shipped  oa 
another  steamer  and  were  lost:  bu,t  as  they  were  only  covered 
while  on  the-"Su.wa  Maru,"  the  loss  was  not  recoverable 
under  the  policy.  It  was  held  that  tiie  broker  was  liable 
for  the  value  of  the  goods  as  damages  for  breach  of  his  c<m- 
tract  to  insnie  them  as  directed.  "  Business  could  not  be. 
carried  on,"  said  the  learned  Juxige,  "  if,  when  a  person  has 
been  employed  to  use  care  and  skill  with  regard  to  a  matter, 
the  employer  is  bound  to  use  his  own  care  and  skill  to  se& 
whether  the  person  employed  has  done  what  he  was  employed 
to  do"  (a). 

154.  The  ruie  which  we  have  been  discussing  regards  what  Broker  not 
is  ordinary,  usual,  and  settled;  when  we  leave  the  common  nTistakTdue 
beaten  track  it  oeaaea  to  be  appUcable.   As  Judge  Duer  well  ^"^^^^^^ 
expresses  it,  "  The  mistake  of  the  agent,  where  the  practice  pucilee. 
is  unsettled,  or  the  law  uncertain,  affords  no  evidence  of  that 
want  of  reasooiable  skill  and  ordinary  diligence  for  which 
alone  he  is  responsible"  (h). 

(z)  Park  V.  Hammond  (1814),  Holt,  N.  P.  80;  >S'.  C,  4  Camp.  344; 
2  Marshall's  R.  18,9;  6  Taunt.  495.  This  last  report,  as  Duer  points 
out,  commits  the  absurd  mistake  of  stating  the  risk  under  the  policy  to 
have  been  on  the  goods  "from  the  loading  ihereof  on  board  ai 
Gibraltar 2  Duer,  200,  n.  (6). 

(a)  Biekson  k  Ck>.  v,  Deyitt  (1916),  21  Com.€aB.  291  (AiMii,  J.)- 

(ft)  2  Duer,  214. 
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If  the  diiteelioiis  g^rm  be  clear,  precise  and  intelligible,  the 
failure  of  the  insurance  agent  to  comply  thwewith  is  action- 
able, where  it  has  caused  damage  to  the  principal,  although 
the  directions  may  embrace  a  partially  illegal  iusurance. 
Thmy  where  dear  {directions  were  given  by  the  plaintiffs 
(foreign  merchants)  to  the  defendants,  (their  London  mer- 
cantile agents)  to  insure  goods  and  also  the  premium,  and 
the  defendants  insured  the  goods  but  not  the  premium;  it 
was  held  that  they  were  liable  to  tiie  plaintiffs  for  not  com- 
plying with  this  order  to  insure,  and  that  they  could  not 
avaU  themselves  of  the  defence  that  the  order  also  directed 
them  to  insure  against  British  capture,  for  although  on  that 
grou,nd  they  might  have  renounced  the  order  altogether,  yet, 
having  adopted  it,  they  were  bouoid  to  execute  it  as  far  as  Jby 
law  tbej  might  secimdtam  fonmm  jubentu  (c).  y/^ 

165.  An  agent  who  hae  faithfully  followed  express  writt(Mi 

instructions  to  insure  will  not  be  liable  for  having  omitted  to 
insert  a  provision  in  the  policy  which,  according  to  the  verbal 
communications  of  his  principal,  he  might  fairly  have 
inferred  to  be  necessary  for  the  complete  protection  of  the 
insured  property.  Thus,  where  the  captain  of  a  ship  told  a 
broker,  in  the  course  of  conversation,  that  the  ship  ms  to 
mtry  «niiulated  papers,  but  afterwards  sent  him!  written 
instructions  for  effecting  a  policy  on  the  ship,  in  Avhich 
nothing  was  said  as  to  inserting  a  liberty  to  carry  them,  the 
broker  was  h^  not  to  be  liaUe  for  negligenoe  in  not  inserting 
the  clause,  though  the  ship  was  subsequently  condemned  for 
carrying  such  papers  (d). 

In  case  the  ordm  of  the  principal  toe  so  ambiguous  as  to 
be  susceptible  of  two  distinct  meanings,  and  the  agent  bond 
fide  adopts  one  of  them  and  acts  upon  it,  it  is  not  competent 

(<?)  Glaser  v.  Oowie  (1813),  1  M.  &  S.  52. 

(rf)  Fomin  V.  Oswell  (1813),  3  Camp.  357.  "The  captain,"  Lord 
Ellenborough  remarked,  "  notwithstanding  his  prior  converspation,  might 
have  resolved  not  to  carry  any  such  papers,  or  if  he  still  meant  to  carry 
them,  might  not  have  wished  that  a  leave  for  that  purpose  should  havo 
been  inserted  in  the  policy." 
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to  the  principal  to  complain  of  the  act  as  unauthorized,  Sset.  1*5. 
because  be  meant  the  order  to  be  read  in  the  other  sense,  of 
which  it  is  equally  c^>able  (e). 

156.  An  agent  acting  under  a  general  order  to  insure  is  An  agent 

not  bound  to  do  more  than  effect  an  insurance  in  the  form  in  a^^g^r^ 
general  use  at  the  place  to  which  the  order  ref ei-s  (/) .   If  the 
principal  wishes  to  have  the  insurance  effected  in  a  particular  only  effect  a 

.    ,       ,         „  .  1      1.     1 J     •      policy  in  me 

mode,  or  with  a  particular  class  of  insurers,  he  should  give  general  fomu 
specific  instructions  to  that  effect. 

In  the  case,  indeed,  of  a  foreign  principal,  who  is  not 
proved  to  have,  and  cannot  be  presumed  to  have,  a  know- 
ledge of  the  different  usages  of  the  various  classes  of  insurers 
at  the  place  to  which  the  order  refers,  it  might  d  priori  have 
been  fairly  deemed  part  of  the  agent's  duty,  even  though 
acting  only  under  a  general  order  to  insure,  to  select  that 
class  of  insurers  with  whom  he  might  have  secured  the  most 
complete  protection  on  the  most  advantageous  terms.  If 
directed,  for  instance,  under  a  general  order,  to  insure  a 
certain  description  of  goods,  which  at  some  of  the  insurance 
offices  of  the  place  to  which  the  order  referred  might  be 
completely  protected,  and  at  others  not,  the  premium  in  both 
cases  being  the  same,  and  the  solvency  of  the  insurers  equal, 
the  agent  would  seem  not  to  exercise  the  requisite  amount  of 
reasonable  skill  by  insuring  with  the  office  which  afforded  the 
less  complete  protection.  • 

The  following  case,  ho^^ver,  is  to  the  contrary: — The  Moore  r. 
plaintiff  (a  merchant  of  Alicant)  brought  his  action  against 

(e)  Ireland  v.  Livingstone  (1871),  L.  R.  5  H.  L.  395. 

(/)  Cf.  Yuill  V.  Soott-Eobson,  [1907]  1  K.  B.  6S5;  [1908]  1  K.  B. 
270,  C.  A.,  in  which  a  seller  of  cattle  who  had  contracted  to  insure 
them  "  against  all  risks "  was  held  not  to  have  satisfied  the  contract 
by  procuring  a  Lloyd's  policy  in  the  usual  form,  containing  the  "  free 
of  capture  "  clause. 

Where  a  sale  contract  contained  a  clause:  "Insurance  to  be  eftYnted 
by  (the  sellers)  all  risks,"  Hamilton,  J.,  held  that  they  had  satisfied  the 
contract  by  effecting  an  insurance  covering  the  entire  quantum  of 
damage,*  although  it  did  not  cover  a  loss  of  cargo  improperly  sfihipped 
on  deck  in  breach  of  the  contract  ol  carriage:  Vinoentelli  v.  Rowleti 
(1911),  16  C:k>m.Ga8.  810. 
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the  defendant  (his  agent  in  London)  for  not  insuring  his 
goods  agreeably  to  his  directions.  The  goods  wei«  a  cargo 
ol  fruit:  the  plaintiff  had  given  the  defendant  no  particular 
directions  how  or  with  whom  to  insure,  but  only  a  general 
order  "  to  insure  the  cargo."  The  defendant  effected  the 
policy  with  the  Lcmdon  Insurance  Office,  who  only  insured 
fmit  "free  from  particular  average"— an  exception  not  to  be 
found  in  the  policies  of  Lloyd  s,  or  the  Koyal  Exchange,  who, 
howeyer,  insured  fruit  at  the  same  promiuin  as  the  London. 
An  ayerage  loss  having  happened  on  the  fruit,  the  plaintiff 
W€is  precluded  from  recovering,  owing  to  the  exception.  For 
the  plaintiff  it  was  contended,  that  though  the  order  to  insure 
Wtts  general,  yet  the  def^dant  was  hound  to  execute  it  in  such 
a  manner  as  would  effectually  answer  the  end  proposed ;  that 
the  very  nature  of  the  commodity  showed  it  was  liable  to  an 
average  loss,  a  danger  against  which  the  defendant  ought 
aeomdinglj  to  have  gnaided;  that,  as  there  Were  two  offices 
in  London  (Lloyd's  and  the  Royal  Exchange)  where  this 
exception  was  never  put  in,  it  was  gross  negUgi^oe  in  the 
dufiuMbnt  not  to  have  insmred  with  them.  Lord  Mansfield 
left  it  generally  to  the  jury,  that  if  they  thought  there  was 
gitws  negligence,  or  that  the  defendamt  had  acted  mala  fide, 
they  ^ould  find  for  the  plaintiff,  otiierwise  for  the 
defendant;  the  jury  found  for  the  defendant,  on  the  ground 
that  they  thought  he  had  acted  bond  fide  and  to  the  best  of 
his  judgment,  and  this  verdict  the  Court  in  Banc  refused  to 
disturb.  ''The  plaintiff,'  said  Loid  Mansfield,  "if  he 
pleased,  might  have  given  orders  to  the  defendant  not  to 
insure  at  the  London  Insurance  Office,  but  at  some  other 
office  whm  this  exoBjpdoBL  would  not  have  been  insisted  on. 
But  he  gives  no  direed(»i8  at  aO.  Therefore  he  left  it  to  the 
discretion  of  his  correspondent,  who,  if  he  meant  no  fraud, 
Remarks  on  WAS  at  liberty  to  elect  between  the  underwrite  "  (a).  Unless 
we  sappoee  th.t  proof  w»  gb»  («t  which  no  t»oe  appear, 
in  the  report)  that  the  plaintiff,  a  foreign  merchant,  was 
cognizant  of  the  different  usages  of  the  London  Lisurance 

(ff)  Moore  v.  Mouxgne  (1776),  Cowp.  480. 
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Offices,  this  decision  certainly  seems  unsatisfactory:  the  tS«. 
question  is  not  only  whether  the  agent  acted  bond  fide  in 
insuring  as  he  did,  but  whether  he  exercised  that  reasonable 
amount  of  skill  and  diligence  which  could  fairly  be  required 
of  him:  upon  this  point  there  is  great  weight  in  the  following 
observations  of  Judge  Duer:  "A  general  order  to  insui^ 
implies  a  direction  to  make  the  imuranoe  on  tiie  best  terms 
that  the  agent,  in  the  exercise  of  reasonable  diligence,  will  be 
able  to  obtain,  and  binds  the  agent,  at  least,  to  that  degree  of 
diligence  that  a  person  of  ordinary  prudence  is  accustomed  to 
employ  in  his  own  affairs.  GSertainly  no  person  of  ordinary 
prudence,  about  to  determine  on  an  insurance,  would  fail  to 
ascertain  the  usual  terms  of  the  respective  companies,  or  sets 
of  underwriters,  to  whom  he  might  apply;  nor  would  fail,  if 
the  credit  of  the  underwriters  was  equally  solid,  to  effect  his 
insurance  at  that  office,  whose  terms,  at  an  equal  premium, 
secured  to  him  the  largest  indemnity.  Hence,  an  agent 
who,  in  acting  for  another,  should  omit  to  make  the  same 
inquiries,  and  pursue  the  same  course,  would  be  chargeable 
with  such  a  want  of  reasonable  and  ordinary  diligence  m 
•would  render  him  justly  liaUe  for  a  resulting  loss  "(h). 

167.  In  the  following  case  the  plaintiff  was  a  British  Cbmberr. 
merchant,  and  although  the  decision  seems  partly  to  have 
been  based  on  acquiescence  in  the  policy,  yet  Lord  Ellen- 
borough  undoubtedly  ruled  that  the  plaintiff  must  be 
pxesimied  cognizant  of  the  tenor  of  the  policies  adopted  by 
the  different  classes  of  insurers  in  London.  The  defendants, 
London  insurance  brokers,  having  received  from  the  plaintiff, 
a  merohuit  in  Liyerpod,  general  orders  to  insure  a  cargo  of 
wheat,  hut  no  specific  instructions  as  to  how  or  with  whom  to 
insure,  effected  a  policy  with  the  Eoyal  Exchange  Assurance 
Company,  who  at  that  time  left  out  of  their  memorandam 
the  exception  which  makes  them  liable  for  an  average  loss 
on  wheat  in  case  of  stranding.  The  ship  having  stranded, 
and  the  wheat  having  sustained  an  average  Ices,  the  plaintiff 

(A)  2  Dtter  on  Ins.  231;  and  see  alao  pp.  229—282. 
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8Mt.  l»f.  was  precluded  fwmi  recovering  anything  under  the  policy. 

He  lay  hy  for  sonie  time  after  the  loss  had  happened,  without 
cdinplaining  of  the  form  of  the  policy,  and  then  brought  his 
action  against  the  def endanta  f cmp  not  having  effected  such  a 
pdicy  as  would  have  secured  to  him  an  indemnity  for  average 
loss  in  case  of  stranding.  Lord  Ellenborough,  as  to  this  part 
ol  the  case,  said:  the  plaintiff  mnst  he  taken  to  have  been 
cognizant  of  the  existence  of  the  chartered  companies  and- 
the  tenor  of  their  policies.  If  he  Avishod  that  the  policy  on 
this  cargo  should  not  he  effected  on  the  terms  of  the  Eoyal 
Exchange  Assnnmee  Gbmpany ,  he  ooght  to  have  given  special 
directions  to  the  dfefendants  for  tliis  purpose;  and,  at  any 
rate,  having  been  so  late  in  reproaching  them  with  wliat  they 
had  done,  he  had  aequiesoed  in  and  adopted  the  policy  which 
they  had  actually  Reeled  (i) . 


<rf  experts 
admissible  to 
pioYe  what 

skill  would 
liave 


158.  A  question  of  swne  importance  in  relation  to  the 

subject  of  a  broker's  duty  is  whether  the  evidence  of  experts 
is  admissible  to  show  what  a  broker  of  reasonable  skill  would 
have  done  under  the  circumstances.  In  Rickards  v. 
Mmdock  (fc),  which  was  an  action  against  underwriters,  the 
defendants  called  expert  witnesses  who  deposed  that  in  their 
qpinion  the  whde  erf  a  cwrtain  letter  ought  to  have  been  com- 
municated by  the  Kroker  who  dSected  the  insurance,  and  that 
the  part  omitted  was  material.  Lord  Tenterden  admitted 
the  evidence  and  left  the  question  of  materiality  to  the  jury, 
who  found  fOT  the  defondwats.  Subsequently,  Lord  T^iterden 
and  the  Court  of  King  s  Bench  held  that  the  evidnioe  w»b 
properly  admitted.  The  assured  then  brought  an  action  (7) 
against  the  broker  for  negligmice  and  called  similar  evidence 
on  his  own  behalf.  The  mam  Court,  however,  pie^ded  over 
by  Denman,  C.  J.,  considered  the  evidence  inadmissible. 
In  the  same  year,  another  action  (m)  was  tried  in  which  a 
broker  mts  charged  with  ynast  of  idcill  in  not  proeoring'  a 

(•)  Comber  v.  Anderson  and  another  (1808),  1  Cemp.  523. 
(*)  (1830),  10  B.  &  C.  541. 
(0  Campell  t;.  Rickards  (1833),  5  B.  &  Ad.  840. 
:     (m)  CIh^mii  V.  Walton  (1833),  10  Bing.  57. 
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proper  alteration  to  be  made  in  a  policy  according  to  instruc- 
tions which  he  had  received.  Similar  evidence  was  called 
for  the  defendant  at  the  trial  and  the  jury  found  for  the 
defendant.  The  Court  of  Common  Picas,  presided  over  by 
Tindal,  C.  J.,  held  that  the  evidence  was  admissible. 

Tindal,  C.  J.,  said:  "  The  point  to  be  determined  is,  not 
whether  the  def  endant  arrived  at  a  correct  conclufiiou  upon 
reading  the  letter,  hiit  whether  upon  the  oocasiim  in  question 
he  did  or  did  not  exercise  a  reafionahle  and  proper  care,  skill 
and  judgment.  This  is  a  question  of  fact,  the  decision  of 
which  appears  to  rest  on  this  further  inquiry,  viz.,  whether 
other  persons  exercising  the  same  profession  or  calling,  and 
being  men  of  experience  and  skill  therein,  would  or  would  not 
have  come  to  the  same  conclusion  as  the  defendant.  For 
the  defendant  did  not  contract  that  he  would  bring  to  the 
performance  of  his  duty,  on  this  occasion,  an  extraordinary 
degree  of  skill,  but  only  a  reasonable  and  ordinary  proportion 
of  it;  and  it  appears  to  us  that  it  is  not  only  an  unobjection- 
able mode,  but  the  most  satisfactory  mode  of  determining 
this  question,  to  show  by  evidence  whether  a  majority  of 
skilful  and  experienced  brokers  would  have  come  to  the  same 
eonclnsiim  with  the  defendant'' (n). 

Although  this  question,  as  far  as  authority  is  concerned, 
must  still  be  regarded  as  doubtful  in  English  law,  yet  it 
must  be  confessed  that  tfaej^inion  of  Tindal,  C.  J.,  f<nr  the 
reasons  he  has  so  forcibly  urged,  appears  most  consistent  with 
souiid  principle;  it  seems  also  to  have  been  adopted  as  the 
preferable  rule  on  the  other  side  of  the  Atlantic  (o) . 

(m)  10  Bing.  at  p.  63.  This  admirable  judgment  deserves  a  very 
careful  and  attentive  perusal  throughout. 

(o)  1  Smith's  Leading  Cases,  notes  to  C5arter  v.  Boehm.  As  to  the 
American  decisions,  see  M'Lanahan  v.  Univ.  Ins.  Co.  (1828),  1  Peter's 
Supreme  Court  R.  188;  3  Kent,  285,  n.  (6).  Duer,  vol.  ii.  pp.  780— 
788,  gives  a  very  learned  review  of  the  whole  question.  CJf.  also,  2  Phillips, 
s.  2112.  A  similar  question  is  discussed,  and  these  and  other  cases 
referred  to,  in  the  chaptenr  on  **  Concealment,'*  where  the  pwit  is  whether 
expert  evidoioe  is  admissible  to  show  what  facts  are  material,  and,  as 
sndi,  necessary  to  he  oommimleated.  See  po9t,  $  626. 
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lit  In  Older  to  fix  tbe  Hability  of  an  insajaiioe  agont,  it 
Theasentis  is  not  sufficient  to  show  that  the  insuraaoediwcted  has  failed 

^ere  through  his  default ;  it  must  also  be  proved  that  his  principal 

^^^i^  has  been  damnified  by  the  failure.  Hence,  if  an  agent  fails 
to  ppocuiw  an  insnraAee  durected  by  his  principal,  which,  if 
made  as  directed,  would  not  be  binding  on  the  insurw,  ^ 
agent  is  not  liable  in  damages  (p)  on  the  pkin  ground  that 
his  principal  has  not  been  damnified  («).  U  the  neglect 
complained  of  be  the  non-comma^c«ti«i  of  a  matwial  fact, 
the  insui-ance  agent  may  defend  himself  on  the  ground  that, 
had  the  fact  been  commiMiicated,  it  would  have  been  impos- 
sible to  procure  an  msiunmce  at  the  pr^om  limited  in  the 
instructions  (r) ;  but  unless  the  policy,  if  made  as  directedi, 
would  have  been  wholly  void  or  voidable,  this  defence,  arising? 
out  of  the  absence  of  damman  to  the  principal,  cannot  be 
set  up,  as  in  the  case  of  an  agent  directed  to  insure  »gainfl4; 
British  capture,— a  direction  which,  if  complied  with,  would 
only  have  avoided  the  policy  pro  tanto  (s) . 
taMiMje  An  insurance  agent  in  this  form  (d  action  may  avail  him- 
^h^df  self  of  any  defence  that  would  be  open  to  the  undetrwriters; 
of  any  defenae  breach  of  wMranty  (t),  unseaworthiness  (w),  deviations  (x), 
SS^^^i^  and  the  like:  the  only  exception  to  this  rule  is,  thai  the  agent 
cannot,  of  course,  take  advantage  of  any  defence  founded  on 
his  own  act  or  default.  So  where  a  broker  had  been  in- 
structed to  effect  a  p.p.i.  poUcy,  but  omitted  to  give  proper 

(„)  Bi«ept,  perhaps,  for  d«iiiges:  -ee  Cahm  v.  Dawmm 

26  L.  J.  O.  P.  m.  aa  comkm,  Cfcediii©  v.  Vani^  tnfru, 

(^)  Wehto  ^,  De  Tm>M  (1797),  7  T.  B.  167.  The  assuraiM^ 
din^  to  be  m$Ae  ia  cm»  was  on  daves,  the  privUege  of  trans- 
iwrliiiir  wMA  wm  ^rm  to  iho  mate  ol  a  slave  ship  in  lieu  of  wages. 

nwildi  liavo  iKWff  void* 

(r)  Anonymous  case  before  Chambre,  J.  (1808),  cited  in  Paley's 

principal  and  Agent,  20. 

(»)  Glaser  v.  Cowie  (1813),  1  M.  &  S.  52. 

(0  Alaop  V.  Coit  (1816),  12  Mass.  K.  40,  cited  2  Duor,  325;  2  Phillips, 

■  1904  ^ 
'  (u)  Miner  v.  Tagert  (1810),  3  Binn.  204,  cited  Dam  and  HiilUps, 

loc.  cit. 

(x)  Delaney  v.  Stoddart  (1785),  1  T.  B.  42. 
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information  to  the  underwriters  so  that  the  latter  success-  Soot.  161. 
fuily  resisted  a  claim  far  payment  (y),  it  was  held  by 
MeOaidie,  3.,  and  by  the  Comrt  of  Appeal  that  inasmuch 
as  p.p.i.  policies  are  void  under  sect.  4  of  the  Marine  In- 
surance Act,  the  broker  was  not  liable  for  his  breach  of 
daty(2t). 

The  insurinff  affent's  liability  in  such  actions  is,  as  a  Extent  of 

.         .  ,     ,         i>  ,^  1  -i?  liability, 

general  ruie,  co-extensive  with  that  of  the  underwriters  it 

sued  on  the  policy;  thus  he  is  entitled,  in  such  action,  to 

deduct  from  the  damages  the  premium,  and  any  other  items 

which  might  have  been  deducted  by  the  undei-writer,  such  as 
(under  the  old  practice)  the  one-half  per  cent,  on  the  amount 
of  loss  (a). 

162.  It  !may  happen  that  the  agent,  in  an  action  for  negli-  Ummj 
gence,  is  liable  beyond  the  amount  for  which  the  underwriters 
would  have  been  liable  on  the  policy. 

This  may  be  for  the  costs  of  a  previoujs  action  on  the  policy 
when  brought  at  his  desire  or  with  his  concurrence;  and  so 
it  seemingly  may  be  when  the  action  on  the  policy,  though 
brought  without  his  concurrence,  is  defeated  by  some  mis- 
conduct of  his  in  Meeting  the  insurance  not  disdosed  to  his 
principal  witil  action  brought  {h).  Not  so,  however,  where 
the  principal  knows  the  invalidity  of  the  insurance  and  the 
misconduct  of  the  agent,  ^ef  ore  suing,  unless  the  suit  be 
at  the  agent's  request.  Thu8,'where  the  principal  sued  the 
underwriters,  although  he  knew  that  they  had  refused  to 
pay  on  the  ground  that  the  agent  had  concealed  a  material 
fact,  Lord  Eldon  would  not  suffer  him  to  charge  the  agent 
with  the  costs,  as  the  action  was  not  necessary  to  entitle  the 

(y)  See  Cheshite  v.  Thompson  (1918),  24  Com.  Cas.  114,  198.  • 
(z)  Cheehire  v.  Vaughan  (1919),  25  Com.  Cas.  51;  a£Ed.  [1920]  8 
K.  B.  240. 

(fl)  Harding  v.  Carter  (1781),  1  MarehaU,  809;  Ddaney  v.  Stoddart 
(1785),  1  T.  R.  22;  Wilkinson  v,  Ooverdale  (1798),  1  Esp.  7«;  Glaaer 
V,  Cowie  (1813),  1  M.  &  S.  82. 

(h)  2  ]>n«r,  880.  lliis  naj  twaietinies  be  the  oase  where  fhe  under- 
writers* ground  of  defenoe  Is  eonoealment  or  misrepresentation  bjr  tiie 
i^^t. 

A.— WL.I. 
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B9cL  les.   principal  to  recover,  and  did  uot  appear  to  have  been  brought 
ftt  the  desire  or  with  the  oonofurrence  of  the  i^^t  (c). 

Insurance  brokers  were  sued  for  negligence  in  not  having 
communicated  certain  material  letters  to  the  underwriters, 
whereby  the  plaintiff,  thmx  principal,  had  failed  in  two 
actions  on  the  policies,  and  incurred  costs  to  a  large  amoiint 
in  adition  to  very  heavy  losses.  It  appeared  that  the 
plaintiff  had  since  offered  the  defendants  permission  to  try 
fm  his  behalf  aa  many  otJi^r  actions  as  tbey  liked  on  the 
polidfes,  and  that,  on  this  offer  being  declined,  he  at  once, 
without  further  communication  with  the  defendants,  paid 
Imm^  to  certain  of  the  undonrnters  the  losses  which  they  had 
paid  over  to  him  witlkont  suit.  It  was  held  that  the  plaiBtMf 
had  a  right  so  to  do  without  waiting  to  resist  an  action  at 
the  suit  of  these  jonderwriters,  and  that,  having  done  so,  he 
had  a  right  to  recover  horn  the  defendants  the  amotint  of 
the  losses,  so  paid  over,  in  addition  to  his  other  losses  and 
costs  of  action  (d). 

Judge  Duer  raises  the  question,  whether,  in  cases  of  con- 
structive total  loss,  it  is  necessary,  in  order  to  (^arge  the 
agent,  in  an  action  for  negligence,  with  the  whole  amount 
that  would  have  been  due  under  the  policy,  to  vest  the 
remains  of  the  property  in  the  ^tgent  by  abandonment:  he 
concludes  that  it  is,  on  grounds  in  every  way  reasonable, 
seeing  the  principal  is  entitled  in  law  against  the  defaulting 
agent  to  the  extent  and  in  form  as  if  he  were  the  .underwriter 
on  a  inlid  policy,  such  as  ought  to  have  been  effected  (e) . 


A  pent  is 
entitled  to  the 


Daties  of 


asrent 
entrusted 
with  the 

policT. 


163.  So  much  for  the  duties  of  the  insurance  agent  as  to 
effecting  m  insurance.  If,  after  the  insurance  is  ^ected, 
the  agent,  as  is  generally  the  case,  keeps  the  policy  in  hia 
own  hands,  another  class  of  duties  is  imposed  upon  him,  his 
negligence  or  unskilfulness  in  the  discharge  of  which  may 
also  render  him  personally  liaUe  to  the  aasured. 


(o)  8«Mer  #.  IMe,  1  Hsnluai,  Im.  805,  306;  ubi  ntpm, 
(d)  Mkjdmf  V.  Wwtntkat  (1814),  5  Taimt.  815. 
(«>  8  Dner,  888,  827. 
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Generally  speaking,  th©  agent  so  entrusted  with  the  policy  B90%.  Ita 
after  its  execution  is  the  substitute  for  the  assured  in  all 
the  relations  of  the  latt^  with  the  underwriters,  and  has  cast 
upon  him  the  duty  of  enforcing  the  rights  and  protecting  the 
interests  of  his  principal  in  all  matters  arising  out  of  the 
'Contract  of  insurance  (/).  Thus,  according  as  circumsfcanoes 
may  arise,  it  may  be  his  duty  to  demand  a  return  of  the 
premium;  to  prepare  and  submit  the  proof  of  a  loss,  settle 
rand'adjust  the  amount,  land  at  the  proper  time  collect  the 
various  sums  from  the  undjerwritOTs,  and  pay  them  over  to 
his  principals;  where  an  abandonment  is  requisite,  he  must 
take  care  to  give  notice  thereof  in  due  time  and  in  proper 
form.  In  this  country  these  duties  are  generally  discharged 
T)y  professed  insurance  brobers,  who,  as  we  have  already  seen, 
are  the  parties  usually  employed  in  actually  effecting  the 
insurance.  .They  will,  however,  equally  be  expected  of  any 
mercantile  commission  agent,  who  chooses  to  place  himself  in 
the  same  responsible  relations  to  his  principal. 

104:  One  of  the  most  importatfit  of  these  subsequent  duties 
of  the  insursinoe  agent  is  to  collect  lynd  promptly  pay  over  having  poUcy 
losses  to  his  principal.    In  an  action  against  a  broker  for  to  collect 
not  having  duly  called  on  certain  underwriters  to  settle  the  ^^^^^^^ 
loss  and  pay  the  sums  inaiiaRed,  there  was  no  other  evidence  due 

— XT  ^  promptness. 

offered  of  such  obligation,  except  that  the  policy  remained  BouBfield  v. 
in  his  hands  after  the  loss.  Lord  Ellenborough:  "  If  an  Ormm^l, 
insurance  broker  keeps  the  policy  in  his  hands  he  shall  be 
presumed  to  promise  tha*  he  will  collect  the  sum  due  from 
the  underwriters  on  a  loss  happening,  in  consideration  of  the 
commission  he  receives  for  effecting  the  insurance.  Here  the 
broker,  if  he  chose  to  part  with  his  lien,  might  have  handed 

(/)  2  Dnw,  246.   "Perliaps,"  says  Blaekbuni,  J.,  "  it  may  b©  pnt 
high  as  to  say  Hist  he  is  dolled  witib  anthorily  to  do  aU  tiiat  is 
incidenlidlj  nooeesary  for  carrymg  oat  iiie  contract  in  tiie  pc^cy  thus 
left  in  lus  liaada.  I  do  not  wish  to  be  understood  as  giving  a  decided 
ophika  ikak  be  has  so  much  authority,  but  there  are  at  least  grounds  for 
m  eoiitendii«.''  Xciioa  «.  Widcham  (1863),  83  L.  J.  O.  P.  at  p.  21. 

15  (2) 
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^•g*'  1^  over  the  policy  to  the  assured,  as  soon  as  it  was  effected,  suid 
his  responsibility  would  then  have  been  at  an  end;  but  aa 

he  retained  it  he  was  bound  to  use  all  reasonable  diligence  to 
bring  the  underwriters  to  a  settlement  of  the  loss  acoordiug- 
to  the  umfge  of  trade  in  this  respect"  {g). 

^^e*of^^  165.  The  insuranoe  agent  is  no  doubt  bound,  as  to  giving^ 
alwmdfmmflni.  notice  of  abandonment,  by  any  express  instructions  received 
from  his  principal,  and  to  carry  them  out  with  sadi  reason- 
able skill  as  may  fairly  be  expected  of  him .  Where,  however, 
be  is  left  to  his  own  discretion  in  the  jnatter,  the  question 
whether  he  is  liable  in  an  action  for  not  having  given  due 
notice  of  abandonmeiit,  must  depend  npOD  the  cireum--^ 
staaioes  of  the  case.  In  the  case  of  principals  living  at  too- 
great  distance  to  be  consulted  on  the  matter,  the  agent 
liaving  the  policy  in  hiis  hands  would  no  doubt  be  held  bound 
to  act  in  ^eir  behaJbF  by  giving  due  notice  of  abandonment,, 
where  the  circumsta^nces  are  such  as  to  require  it.  In  such 
cases,  if  the  a^nt  have  done  all  that  his  principal,  as  .a^ 
pradent,  oajralul  i^^d  ddlfol  joan  of  basiness,  if  on  the  q>ot, 
could  reafidnably  be  expected  to  do,  he  will  be  free  from 
liability;  but  if  he  ha^ve  failed  in  this,  he  will  be  liable  for 
the  consequraoes  of  his  negUgence.  In  the  case  of  principal 
living  snffidenily  near  to  be  consulted,  the  a^ent,  in  a  point 
of  such  difficult  discretion  as  a  question  of  abandonment 
frequently  is,  would  aiwajjrs  do  wisely  to  refer  to  his^ 
S^do^u  employers  for  instructions.  In  Oomber  v.  Anderson,  the^ 
plaintiff,  a  merchant  of  Liverpool,  had  insured  through  the- 
defendants,  brokers  in  London,  a,  cargo  of  wheat  from  Water- 
ford  to  Liverpool.  On  going  down  the  WaftorfoEd  river  on- 
the  28th  Janua^,  1807,  tibe  ship  struck  and  filled.  The 
greater  pa^rt  of  plaintiff's  wheat  was  got  out,  but  damaged 
95  per  cent,  on  its  vaiue.   On  the  2nd  FebnuMry  the  plaintiff 

(f>  BoMfdd  9.  QtmmM  (1810),  2  Gamp.  546.  The  usage  of  trade* 
ttiorfed  to  by  Ui  Leidridp  1^  <iwt  knee  ought  to  be  eolleetod  from  the- 
viierwntwe  a  ncMtti  aftor  1h»  aijnfaMnl,  and  paid  ow  forthwi^ 
to  ike 
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wrote  to  the  defendants  a  letter,  which  they  received  on  the  SeetL  16& 
4th,  directing  them,  if  ainy  steps  could  be  taken  for  his 
interest  with  the  underwriters,  "  to  do  the  needful,"  adding, 
''I  should  wish  to  abaoidon,  if  it  be  admitted  of."  The 
defendants,  by  return  of  post,  wrote  back  to  say,  "that  it 
would  be  imprudent  to  saiy  aAiything  to  the  underwriters 
w'ithout  learning  further  particulars."  The  plaintiff  did  not 
write  again  till  the  9th,  when  ho  neither  complained  of  the 
abandcmment  not  being  made,  nor  directed  the  defendants 
to  abandon.  On  the  18th  of  the  same  month  they  sent  in  a 
notice  of  abandonment,  which  was  held  to  be  too  late  (h). 

It  waiB  contended  for  the  plaiintiff,  thai  the  defendants, 
after  receiving  the  letter  of  thfe  2nd  of  Februa^ry,  ought  to 
have  given  immedia^te  notice  of  abandonment. 

Lord  EUenborough,  however,  held,  thait  no  n^ligonoe 
could  be  imputed  to  tJie  defendaiits  for  not  a,bandoning  before 
the  18th.  The  letter  ;of  the  2nd  left  it  to  the  defendatfits' 
(discretion  to  apt  a^  they  should  think  most  expedient;  and, 
if  the  plaintiff  wa^  disaajtisfied  with  their  ccmduct,  he  ought 
at  once  to  ha^ve  said  so.  Instead  of  that  he  lay  by  till  the 
9th,  aaid  did  not  even  then  complain  or  give  them  any  fresh 
orders.  Had  he  positively  required  them  to  ajbandon,  they 
would  have  been  answerliU.^  for  not  complying  with  his 
request  a^s  soon  as  possible;  but  he  had  referred  them  to  their 
own  judgment,  md  it  seemed  ais  if  he  himself  at  the  time 
had  thought  tha4;  they  acted  judiciously  (i). 

4Mfeove  caae  appears  to  afford  a  good  illustration  of  the 
principles  tha;t  in  this  ma^tter  regulate  the  insurance  agent's 
liability:  he  will  not,  in  ca^es  of  difficulty,  as  questions  of 
abandonment  generally  are,  be  held  liable  for  not  having 
exerted  the  best  possible  judgment  that  could,  under  the 
circumstances,  ha,ve  been  found;  it  is  enough  if  he  acted  with 
leaaonajble  skill  and  discretion,  and  as  his  principal  would 
probably  have  done  had  he  himself  taken  the  management  of 
the  business. 

(//)  In  Anderson  v.  Royal  Exchange  Ass.  Co.  (18.0i5),  7  Sail,  38. 
(i)  Comber  v.  Anderson  (ia08),  1  Camp.  626. 


INSII»Air€£  AGlfiNTS  GENJiRALLY  :       [PAKT  I.. 


aaOwtUj  to 

cancel  A 


Evidence  of 
aathoritj. 


A  broker  has,  in  the  ajbsence  of  tiie  express  imthority  of 

his  principal,  no  a.uthority  to  cancel  a  policy,  whether  it -be 
left  in  his  hands  or  not  (Jc), 

100.  Agents  waxy  be  appointed  for  the  purpose  not  only  o£ 

effecting  sea -policies  for  the  assured,  but  also  of  subscribingr 
them  for  the  underwriters  (J). 

As  to  what  shall  be  satisfactory  evidence  of  authority  is  a 
point  on  which  there  has  been  some  little  fluctuation  in  the 
decisions.  Thus,  where  a  broker  called  by  the  plaintiff  proved 
that  the  defendaat's  name  had  been  subscribed  by  one 
Hutchins,  who  was  in  the  ocmstant  habit  of  subscribing- 
policies  in  the  defendant's  name,  and  had  done  several  for 
the  witoess  and  for  others  to  his  knowledge,  Lord  Kenyon 
ruled  that  this  was  suffi<»ent  evid^ce  to  charge  the  defendant 
without  the  production  of  the  written  authority  under  which 
he  acted  (w)  i  but  Lord  Ellenborough,  in  a  later  case,  held 
precisely  similar  evidence  insuffident  {n),  unless  it  was  also 
proved  that  the  defendant  had  ratified  such  subscription,  as, 
e.g.,  by  paying  losses  upon  policies  so  subscribed  (o). 

A  memorandum  indorsed  on  a  policy  for  change  of  voyage 
was  signed  by  the  agent  of  an  insurance  company.  It  was 
proved  that  the  agent  had  signed  similar  memorandums  on 
many  other  policies,  and  that  his  habit  was  to  do  so,  and 
advise  the  company  of  it.  This  was  held  by  Lord  Tenterden 
to  be  sufficient  proof  of  the  agent's  authority  to  sign  such 
memorandums;  and  that  the  other  policies  on  which  the 
memorandams  had  hem  signed  need  not  be  produced  (p) . 

(it)  Xenos  V.  Wkddbam  (in  enor)  (IMS),  U  O.B.N.S.  462;  88 
L.  J.C.P.  18;  (1867),  L.B.  2  H.L.  296. 

(0  III  NkdiolMiii  V.  Cinrfi  (17dl),  2  Burr.  118«,  it  was  held  that 
^roof  of  sabeeription  liy  an  authorized  agent  will  satisfy  an  allegation 
of  signature  by  the  principal.  See  also  Cape  v.  Millear  (ld!96),  1  Com. 
Cm.  296,  and  Mar.  Ina.  Act,  1906,  s.  24,  ante,  §  2d. 

(m)  Neal  r.  Erving  (1793.),  1  Esp.  61. 

(»)  Courteen  v.  Tooae  (1807),  1  Camp.  4»,  n.;  and  rightly,  see 

2  Duer,  341,  n.  (a). 

(o)  Haughton  v.  Ewbank  (li814),  4  Camp.  88. 
{p)  Brockelbank  v.  Sugru©  (IfiSl),  5  C.  &  P.  21. 
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After  an  agent's  authority  to  underwrite  policies  has  Sect,  lee. 
expired,  the  principal  may,  nevertheless,  be  estopped  from 
denying  the  oontinuation  of  the  authority  as  against  parties 
who  had  previously  effected  insurances  with  the  agent,  if 
the  principal  has  not  given  them  notice  of  the  termination  of 
the  authority  (g). 

167.  Where  a  power  was  given  to  fifteen  persons,  "  jointly  What  is  a 
or  separately,  to  sign  policies  on  such  ships  as  they  or  any  of  execution  of 
them  should  think  proper,"  after  four  of  the  original  fifteen  ^^JJ^, 
had  died,  a  p<dicy  was  executed,  in  the  name  of  the  principal, 

by  four  of  the  survivors,  and  this  was  held  to  be  a  sufficient 
pursuance  of  the  authority  (r) . 

Where  the  power  of  attorney  was  to  execute  policies  on 
which  the  risk  should  commence  from  the  day  on  which  the 
ship  was  accepted  by  the  association,  the  Court  held  that  the 
agent  had  sufficiently  complied  with  his  power  by  executing 
a  retrospective  policy  (with  the  clause  "  lost  or  not  lost "),  to 
commence  on  the  day  the  ship  had  been  accepted',  although, 
at  the  time  of  so  executing  it,  the  agent  and  the  assured  were 
both  aware  that  two  average  losses  had,  in  the  meantime, 
happened  on  the  ship  («). 

In  virtue  of  a  power  "  t(r  underwrite  any  policy  of  in- 
surance not  exceeding  lOOL,  and  to  subscribe  the  same  in  his 
(the  underwriter's)  name,  and  to  settle  and  adjust  losses," 
the  broker  signed  a  slip  for  a  [)olicy  within  the  tenns  of  the 
power,  and  the  Court  were  of  opinion  that  the  signature  of 
the  broker's  clerk  to  the  policy,  made  in  pursuance  of  the 
slip,  was  a  good  execution  of  this  power,  this  being  a  mere 
ministerial  act.  There  was,  however,  in  the  same  case,  a 
ratification  of  this  signature  by  the  underwriter  (t). 

168.  The  ostensible  authority  of  an  agent  to  underwrite  Limited 
policies  may  be  controlled  by  local  usage.    A  broker  at 

(7)  Willis  V.  Joyce  (mi),  16  Com.  Cas.  190. 
(r)  Guthrie  v.  Armstrong  (1822),  1  Dowl.  &  Ryl.  248. 
(.?)  Mead  v.  Davieon  (1835),  3  Ad.  6:  E.  303.    Of.  Maaan  v.  Joaepli, 
infra. 

(0  MaJbn  v.  Joseph,  1  Smith,  406. 
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Liverpool,  wlio  had  a  wfitten  ftiitlu>iit7  to  underwrite  for  not 
kiore  than  1001.  by  any  one  slip,  underwrote  a  policy  for  1501. 
The  Court  held  that  the  principal  was  not  bound  by  the  sub- 
miption,  inasmuch  as  it  was  con^m  knowledge  at  Liverpool 
lliat  such  agents  had  onlj  a  limited  authority  (fi). 

An  agent,  whose  original  authority  to  subscribe  a  policy 
has  been  proved,  has  an  implied  authority  to  perform  any 
subsequent  mA  on  behalf  of  his  principal  that  the  rdaticm 
between  the  latter  and  the  assured  may  render  necessary. 
TI»««ttK)rity     Thus:  the  authority  to  sign  or  subscribe  a  policy  for  the 
inyolves  that  Underwriter  involves  that  of  signing  the  adjustment  of  a 
cLi^'^d  of  1^  (*)•  ^  *g«^*  proved  to  have  been  in  the  habit 

ggtmitting  to  subscribing  policies  and  settling  losses,  was  held,  by 
Gibbs,  C.  J.,  to  have  an  implied  authority  to  submit  a 
dispute,  concerning  a  loss,  to  arbitration  (^). 

These  were  cases  of  implied  authority,  arising  out  of  the 
proved  relationship  subsisting  between  the  underwriter  and 
the  agent.  Where,  however,  the  agent  of  the  underwriters 
derives  Ms  authmty  frmk  express  instructions,  which  profess 
to  define  and  regulate  the  duties  of  his  agency,  he  cannot,  as 
agent,  bind  his  principal  by  any  act  which  exceeds  the  limits 
of  wash  instructions,  much  less  by  one  that  violates  or  contra- 
venes them,  unless  the  prin<npal  have  held  him  out  to  the 
public  as  being  invested  with  a  general  authority. 
Authority  Thus:  Lloyd's  agents  have  no  other  authority  than  what 
Ibej  derive  from  the  printed  iastractions  under  which  they 
act.  By  these  instructions  Lloyd's  agent  was  expressly  for- 
bidden to  make  up  or  sign  any  statement  of  average,  either 
general  or  particular,  as  representative  of  the  underwriters. 

(if)  Bainee  v.  Swing  (186fi!),  L.  E.  1  Exch.  320. 
(s)  Bichardson  v.  Andt'rson  (180i5;,  1  Cainp.  43,  n.;  and  per  Black- 
l»ani,  J.,  Xenot  v.  Wickhain  (1863),  33  I>.  J.  O.  P.  13—19. 

(y)  Goodson  r.  Brooko  (1814),  4  Carnp.  163.  Sed  qucere.  The 
report  no  doubt  bears  out  tho  text,  but  it  is  a  report  relatione  of 
another,  and  it  seems  contrary  to  Stead  r.  Salt  (1825),  3  Bing.  101; 
Adams  v.  Bankart  (1835),  1  C.  M.  &  11.  681;  confirmed  by  Hatton 
,  r.  Eoyle  (1858),  3  II.  &  N.  500;  27  L.  J.  Ex.  486,  that  even  a  part- 
ner has  no  implied  autiiority  to  Babmit  a  partnmrsliip  dispute  to  arbitra- 
Of.  also  HMmias  v,  Alherfam  (im>,  10  Cb.  D.  185.  • 


of  Lloyd's 
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Where,  therefore,  such  an  agent,  in  a  foreign  port,  signed  a  Sect.  168. 
certificate  that  certain  sugars  were  damaged  over  5  per  cent., 
the  Court  held  that  he  had  exceeded  his  authority,  and  that 
the  certificate  so  given  was  not  binding  on  the  under- 
[writers  (2).  By  the  same  instructions  no  Lloyd's  agent  "is 
to  accept  an  abandonm^t  as  tiie-iepreseiitati've  of  the  undlsr- 
iwriters";  and  although  such  acceptance  of  an  abandonnmit 
by  a  Lloyd's  agent  seemed  in  one  case  to  have  been  regarded 
as  binding  in  the  Common  Pleas  {a).  Lord  Tenterden  re- 
marked that,  in  the  case  refen«ed  to,  the  inistructions  to 
Lloyd's  agents  could  not  have  been  before  the  Court  (6). 

(z)  Drake  v.  Marry att  (1823),  1  B.  &  Cr.  473. 

(«)  liead  V.  Bonham  (1821),  3  Bred.  &  B.  147.  See  tiie  dicta  of 
Burroughs,  J.,  as  there  reported  at  p.  155.  • 

ih)  Lord  Tenterden  in  Drake  v.  Marryatt  (1823),  1  B.  &  Or.  478. 
See  further  as  to  the  poeition  of  Lloyd's  agents,  §  77,  supra. 
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CHAPTEB  VIII. 

DESCRIPTION  OF  THE  ASSURED  IN  THE  POLICY — 
ASSIGNMENT  OF  TH£  POUCY. 


SJ-]CT. 

Policies  in  Blank    169 

Construction  of  28  Geo.  3,  c.  56   170 

Ratification  of  Insurance    171 

Who  may  avail  themselves  of  an  Insurance   172,  173 

Asaignment  of  Policy   174 — ^181 


Deacriptionof     169.  We  have  already,  in  briefly  noticing  the  main 
^  foBiT-     toquiiites  of  the  p<dicy ,  stated  how  the  blanks  in  the  coimnon 
printed  fcMrms  are  generally  filled  ap  with  the  names  either 

of  the  assured  himself  or  of  the  insurance  agent  by  whoee 
instrumentality  the  policy  is  effected.  We  will  now  proceed 
to  i^iTe,  more  at  lai^,  the  history  and  present  state  of  the 

law  as  it  relates  to  the  filling  up  of  these  blanks  in  the 
printed  fonns. 

Practice  of        A  practice  appears  to  have  sprung  up  in  this  country  in 
policiefi        the  middle  of  the  eighteenth  century  of  effecting  policies 
telinik.       ^  blank;  i.e.,  without  inserting  the  names  either  of  the 
party  for  whom  or  by  whom  they  were  effected  (a) .   In  con- 
sequenoe  of  complaints  on  the  part  of  the  underwriters,  an 
Act  was  passed  in  the  year  1784  {b),  directing  that  the  name 
of  the  person  interested,  or  of  his  agent,  should  in  all  cases 
lie  inserted  in  the  policy. 
25  0«o.  3,        The  provisions  of  this  Act  appear  to  have  been  founded  on 
**  a  misconception  of  the  real  nature  of  that  grievance  of  which 

the  underwriters  complained.  What  the  underwriters  really 
wanted  was  mmly  to  know  the  nunc  of  stnneone  concerned 
in  effecting  the  policy,  no  matter  whether  principal  or  agent, 


(a)  Pray  v.  Edie  (1786),  1  T.  R.  313;  see  also  the  judgment  of 
BuUer,  J.,  in  Wolff  r.  Hornca^le  (17»&),  1  B.  &  P.  316,  321. 
(6)  25  Geo.  3,  o.  44. 
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to  whom  they  could  look  as  a  responsible  debtor.   What  the  Sect.  169. 
Legislature  appears  to  have  aimed  at  was,  as  far  as  possible, 
to  compel  a  disclosure  of  the  name  of  the  person  really 
interested  as  principal. 

The  Ck)urts  interpreted  the  Act  strictly.  Very  soon  after 
it  was  passed  an  underwriter  took  advantage  of  it  to  evade 
his  contract  on  the  ground  that  the  agent's  name  was  not 
insOTted,  ea  nomine,  as  agent  (c);  and  another  policy  was 
held  void  under  the  same  law,  because  the  names  of  all  the 
parties  interested  were  not  inserted  tiierein  (dS).  x. 

170.  This  was  evidently  going  too  far.  Another  statute,  28  Geo.  3, 
therefore,  was  passed  in  the  year  1787  (e),  which  provided  ® 
that  no  policy  should  be  effected  without  first  inserting 
therein  "  the  name  or  names,  or  the  usual  style  and  firm  of 
dealing,"  either— 1st,  of  one  or  more  of  the  persons  in- 
terested; or,  2nd,  of  the  consignor  or  consignee  of  the 
property  to  be  insured;  or,  3rd,  of  the  person  resident  in 
Great  Britain  who  received  the  order  for  and  effected  tlie 
policy  (/);  or,  4th,  of  the  person  who  gave  the  order  to  the 
agent  immediately  employed  to  effect  it. 

The  Courts  of  Law  gave  this  Act  the  most  liberal  con-  Marine 
struction  the  words  would  bear  {g),  so  that  in  practice  it  was  ^  ^  23  ^ij^ 
reduced  to  a  mere  prohibition  of  policies  in  blank.  Accord- 
ingly when  it  was  repealed  by  the  Marine  Insurance  Act, 
1906,  the  simpler  provision  of  sect.  23  (1)  was  substituted, 
which  declares  that  "  a  marine  policy  must  specify  the  name 
of  the  assured  or  of  some  person  who  effects  the  insurance  on 
his  behalf" 

(o)  Pray  v.  Edie  (1786),  1  T.  K.  313. 

(d)  Wilton  V.  Reafcaon  (1787),  1  Park,  16;  CSox  v.  Parry  (1786),  1 
T.  R.  464. 

(e)  28:  Geo.  3,  c.  56. 

(/)  It  was  held  in  Bell  v.  Gilson  (1798i),  1  B.  &  P.  345,  that  an 
insurance  broker  was  such  a  person;  and  in  De  Vignier  v.  Swanson, 
ibid.  346,  n.,  that  the  person  need  not  be  deocribed  in  the  policy 
as  an  agent. 

ig)  See  Wolff  v.  Hornoaatle  (179»),  1  B.  &  P.  316. 

(A)  In  WM  V.  HornoMtle,  supra,  it  was  held  tiiat  an  agent  who 
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^71.      171.  Sect.  86  of  the  Marine  Insuranoe  Act,  1906,  prcmdas 
^tjficationof  that  "  where  a  contract  of  marine  insurance  is  in  good  faith 
effected  by  one  person  on  behalf  of  another,  the  person  on 
whose  behalf  it  is  effected  may  ratify  the  contract  even  after 
he  ia  aware  of  a  loss  "  (»). 

Of  course,  as  no  act  of  one  man  can  be  ratified  by  another, 
unless  that  other  is  cognizant  of  what  has  previously  been 
done,  80  the  party  for  whom  the  insaranoe  is  intended  to  be 
made  cannot,  by  any  after  aathority  to  insure,  be  considered 
to  adopt  the  previous  insurance,  unless  at  the  time  of  giving 
such  authority  he  knew  as  a  fact  that  the  prior  insurance  had 
been  made.  This,  indeed,  is  so  plain  on  principle,  that  it 
requires  no  authority  to  enforce  it;  and  it  is  all  that  was 
really  decided  in  the  earlier  case  of  Bell  v.  Janson,  in  which 
Lord  Ellenborough  had  thrown  doubt  upon  the  apj^ioation 
of  the  principle  of  notification  to  the  Act  of  28  G«o.  3  (k). 
Ono  of  the  points  defaermined  in  Wolff  v.  Hoiuicastle  (Z) 
was  this:  tha^t  the  subsequent  adoption  of  the  policy  by  the 
party  for  whom  it  wa^  iatoided  to  be  made  ocmstitttted  the 
party  maMng  it  a  "  person  who  received  the  order  for  and 
effected  the  policy  "  within  the  meaning  of  28  Geo.  3,  c.  56. 
It  therefore  seems  deajr  tha^  wheie  a  policy  has  been  made, 
without  any  previous  instruction  cmt  a^thmty,  by  the  looker, 
its  adoption  or  ra^titication  by  his  principal,  after  the  fact 
of  its  having  been  so  effected  ha^  been  made  known,  is 
eqaival^t  to  a.  previoitt  authority  to  eff  eet  it,  and  ocmstitates 
the  party  hy  whom  the  policy  has  been  made  a  '^petrsont 

eiapioyvd  the  iHdber  liy  wImbi  polioy  wm  «ieeted  was  a  person  who 
jpoMiTed  Um  <wte  for  mad  cAeetod  Hie  poiiqr,  wttUa  liie  aMamng  of 

28  Geo.  3,  e.  M. 

(0  See  as  to  ratification,  Lucena  v.  Craufurd  (1808),  1  Tannt.  325; 
S.C,  in  the  House  of  Lords  (1808),  2  B.  Ac  P.  N.  B.  269;  Stirling  v. 
Vaughan  (1809),  11  East,  623;  Kouth  v.  Thompeon  (1811),  13  Ea^, 
274;  Hagedorn  v.  Oliverson  (1814),  2  M.  &  S.  485;  Barlow  v.  Leckie 
(1819),  4  J.B.Moore,  8;  and  the  cases  cited  ante,  §§  140—143.  The 
law  is  the  same  in  the  United  Sfcatesi;  see  per  Kent,  J.,  in  Steinback  v. 
Rhinelander  (1&03),  3  John.  New  York  Gaaea,  281;  1  Phillips  on  Ins. 
».  388;  3  Kent,  Com.  256. 

(*)  Bell  V.  Janson  (1813),  1  M.  &  S.  201. 

(0  (ilit),  1  B.  &  p.  m. 
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who  effects  the  insurance  "  on  behalf  of  his  principal,  within  Sect.  171. 
the  meaning  of  sect.  ^  (1)  of  the  Marine  Ineuranoe  Act, 
1906  (to). 

172.  We  have  seen  tha«t  the  parties  really  interested  in  the  Who  may 

ft  All 

subject  of  the  insurance  axe  in  our  common  forms  of  polic}  Saseives  of 

not  generally  described  by  najne  at  all,  but  are  comprehended  "Mwrano©. 

under  the  clause  by  which  the  insurance  is  expressed  to  be 

made  by  the  person  effecting  it,  "  as  well  in  his  own  name  as 

for  and  in  the  name  and  names  of  all  and  every  other  person 

and  persons  to  whom  the  sajne         the  thing  insui-ed)  doth, 

may,  or  shail  appertain  in  part  mr  in  all." 

Questions  have  been  raised  as  to  the  parties  who  may  avail 
themselves  of  these  very  broad  aoid  comprehensive  terms.  In 
the  first  place  it  is  cleair  they  must  be  persons  who  may  law- 
fully be  insured.  In  flie  next  place  they  must  be  persons 
who,  at  some  time  during  the  risk,  have  an  insurable 
interest  in  the  property,  either  as  the  persons  originally  in- 
sured or  as  their  assignees.  Beyond  this,  it  must  be  shown 
rhat  the  person  effecting  the  insurance  either  intended  it  for 
their  benefit,  or  at  all  events,^  did  not  intend  it  exclusively 
for  the  benefit  of  others  haying  a.  conflicting  or  inconsistent 
interest,  but  meant  it  to  apply  generally,  so  as  to  cover  the  in- 
terests of  those  who  should  ultimately  appear  concerned  (n) : 
if  this  be  shown,  a  subsequent  adoption  of  the  policy  by  the 
parties  so  intended  to  be  insured,  or  so  appearing  ultimately 
concerned  in  interest,  will  be  held  equivalent  to  a,  previous 
order,  and  entitle  them,  under  the  words  of  the  general  clause, 
to  avail  themselves  of  the  b^[)^t  of  the  insunmoe  (o). 

(m)  For  a  curious  illustraticgi  of  the  general  prinoiple,  see  Barlow 
V.  Leckie  (1819),  4  J.B.Moore,  8. 

(n)  "  I  agree  that  a  policy  may  be  made  for  the  benefit  of  all  such 
persons  (i.e.,  all  persons  to  whom  the  subject-matter  does,  may,  or 
shall  appertain  in  part  or  in  all).  But  where  it  has  been  established 
iliat  in  faet  tiie  penon  claimiTig  tlie  benefit  was  noi  saoh  a  peirson 
89  tluMe  wbo  eflected  ibe  policy  had  in  ocmtemplation,  ODorte  have  dis- 
allowed Ilia  daim  Hioiigli  lie  migiit  be  wi&iii  the  desoription"  (per 
Loffd  Lordnmi,  L.O.,  in  Botkon.  SM!b  Obu  v.  British  and  Foieign 
Mar.  Ina.  Oo.,  [1906]  A.O.  SM,  at  p.  S8»). 

(o)  In  tills  pasasge  tiie  tesKt  of  tiie  second  editioa  is  reprodiieed., 
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IM.  17S.  It  is  possible  that  sect.  26  (S)  of  the  Marine  Insurance 
Act,  which  declares  that  "where  the  policy  designates  the 
subject-matter  insured  in  general  terms,  it  shall  be  construed 
to  apply  to  the  interest  intended  by  the  assured  to  be 
co¥erdl,"  was  intmded  to  afi&rm  the  rule  that  a  policy  covers 
the  interest  of  any  person  whose  interest  it  was  intended  to 
protect,  though  the  context  suggests  that  the  sub-section  was 
perhaps  intended  to  declare  a  differ^t  principle,  and  that 
"interest"  is  eqnivajbit  to  " suhject-matfcer "  (p). 

The  intention     173.  The  intention,  at  the  time,  of  the  party  who  directs 
the  insurance  to  be  footed  is  the  great  point  to  be  ascer- 
teXSd  is  tained  in  determining  whose  intoreste       polioy  caa  be 
AstMft.        applied  to  protect;  ajid  this  point  is  to  be  determined, 
as  a  question  of  fact,  upoiu  a  consideration  of  all  the 

circumstances  (q). 

Where  the  intention  of  the  party  directing  the  insurance 
is  to  embrace  the  interests  of  any  person  whatever  who  may 
ultimately  appear  to  be  oonoemed,  there  can  be  no  doubt  that 
any  person  coming  within  that  category,  who  subsequently 
chooses  to  adopt  the  policy,  may  obtain  the  benefit  of  it. 

It  implies  that  the  person  who  procures  the  insurance  need  not,  at  the 
time  when  he  insures,  have  a  definite  person  in  his  mind  as  his  intended 
principal;  and  Routh  v.  Thompson  (1811),  13  East,  274,  is  a  clear 
authority  for  the  statement.  See  also  Duer,  vol.  ii.  p.  36,  cited  by 
Vaughan  WUliams,  L.  J.,  in  Boston  Fruit  Co.  v.  British  ftnd  Foreign 
Mar.  Ins.  Co.,  [1905]  1  K.  B.  at  p.  647,  and  §  143,  ant€.  Tb»  vkm 
of  Mathew,  J.,  as  expreaeed  in  Byag  v.  Miller  (1897),  3  Oom.  Gas.  at 
p.  42,  seems  to  lie  thai  a  Tolimtary  agent  must  intend  to  benefit  a 
pwHeiilar  penon,  Hob  seens  aim  to  lie  yimr  of  WiHi!9,  J., 
aeeofding  to  liis  fmigmmk  in  Wateon  i».  Swann  (lMft),.ll  O.B.N.S. 
im.  IW  ^  rnle  laid  dmm  by  fl»  IT»  S.  Snpieme  Cbnrt  where  the 
poliey  was  cjtpwBnod  to  be  "on  aoooiut  of  wboni  it  may  oaaom,"  mm 
Hooper  v.  Bol^nson  (1878),  96  U.S.  iSS.  < 
(p)  See  post,  §  252b. 

(g)  Grant  v.  Hill  (1812),  4  Taunt.  380;  Irving  v.  Richardson  (1831), 
2  B.  &  Ad.  193;  Hill  v.  Scott  (1896),  1  Oom.  Cas.  140,  200;  Scott  ly. 
Globe  Mar.  Ins.  Ck>.  (1896),  1  C5om.  Cas.  370;  Boston  Fruit  Co.  i\ 
British  and  Foreign  Mar.  Ins.  Oo.,  [1906]  A.  O.  336.  The  intention 
of  the  broker  or  other  person  who,  upon  instructions,  effects  the  insur- 
ance is  immaterial:  8.C.,  [1905]  1  K.  B.  637,  648,  per  Mathew,  J.; 
Small  i;.  United  Kingdom  Mar.  Mutual  Ins.  Assn.,  [1897]  2  Q.  B.  42,  45). 
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Thus,  where  a  prize  a^nt  abroad,  who  at  the  time  did  not  Sect.  173. 


know  to  whose  benefit  the  prize  would  ultimately  accrue,  Routh  v. 
wrote  directions  to  this  couiitry  for  the  insurance  to  be  made  ^^®°^P*®'^ 
for  the  benefit  of  thoee  concerned,  and  it  ultimately  turned  out 
that  the  Crown  had  an  insurable  interest,  and  had  adopted  the 
insurance  by  an  Order  in  Council,  it  was  held  that  the  nominal 
plaintiffs  might  recover  in  an  ac^on  on  the  policy  in  which 
the  interest  was  averred  in  the  Crown  alone  (r).  In  a  former 
action  on  the  same  policy,  it  having  been  stated  as  a  fact,  in 
the  special  case  on  which  tiie  argument  prooeeded,  that  the* 
policy  had  been  in  reality  effected  on  account  of  the  captors, 
the  plaintiffs  failed,  because  the  Court  were  of  opinion  that  the 
captors  had  no  insurable  interest,  and  they  eonsideied  them- 
selves precluded,  by  the  statement  in  the  special  case,  from 
.  applying  the  benefit  of  the  policy  to  any  other  parties  than 
those  for  whom  alone  it  was  found  to  have  been  effected 

So  where  a  party  had  insured  3,700Z.  on  a  ship  in  which  Irving 
he  was  interested  only  a-s  mortgagee,  and  only  to  the  extent 
of  900i[.,  Lord  Tenterden  left  it  to  the.  jury  to  say,  on  the 
evidence,  whether  they  thought  he  intended  by  the  insurance 
to  cover  his  own  interest  only,  as  mortgagee,  or  that  also  of 
the  mortgagor.  The  jury  having  found  that  he  meant  only  to 
insure  his  own  interest,  the  Court  would  not  permit  the  polioy 
to  be  extended,  by  virtue  of  the  general  clause,  so  as  to  cover 
the  interest  of  the  mortgagor  {t).  In  another  case,  where  an  Watson  v. 
insu^ranoe  agent,  being  unabiie  to  effect  such  a  policy  as  the 
plaintiff  required,  indorsed  thfe  risk  on  his  own  general  policy, 
it  was  held  that  the  plaintiff  could  not  recover  under  it,  as  it 
had  not  been  effected  on  his  behalf,  nor  was  it  a  contract 
purporting  to  be  made  for,  amd  afterwards  ratified  by,  him; 
the  plaintiff  was  no  party  to  the  contract,  and  consequently 
could  not  put  it  in  suit  (ft). 


(  (r)  Boutii  V,  Thompson  (1811),  13  East,  27^.  See  note  (o),  attpra. 
\  («)  Boath  V.  Tbomjpaon  (1809),  11  "^BkMtk^ 

(0  IrviBg  V,  BicbMfbmi  (1831),  2  B.  44^11^98. 

(«)  Watson  «.  Swann  (1882),  U  a  B.K.S.  756;  81  L.J.C.P. 
210;  foIlQiired  in  Byas  v.  WSkx  (1807),  8  Oom.  CSm.  80. 
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Its.  Where  a  ship  was  demised  by  a  ohart^r-paxty  whidi 
provided  that  the  shipowners  should  pay  for  the  insurance, 
but  which  was  held  oa  the  construction  of  the  whole  instru- 
ment net  to  impose  upon  tiiem  a  duty  to  insure  for  the 
benefit  of  the  charterers,  and  there  was  no  evidence  outsit 
of  the  charter-party  that  4Jie  shipowners  intended,  in  effect- 
ing an  insurance,  to  joover  the  interest  of  the  charterers,  the 
House  of  Lords  held  that  tiie  latter  could  not  sue  upon  the 
.  j)oIicy(a:). 

In  anoth^  case,  teak  logs  were  sold  at  a  price  "  ex  ship, 
payment  against  documents,"  and  the  bny^,  having  paid 

the  price,  took  delivery  of  the  logs  ex  ship,  but  while  they 
were  still  afloat  in  the  form  of  rafts  a  large  part  were  driven 
out  to  sea  by  a  gale  and  lost.  The  logs  in  question,  together 
with  some  other  logs,  had  been  insured  by  the  sellers  for  the 
voyage,  by  a  policy  which  covered  all  risk  of  craft  and  raft. 
In  an  action  by  the  buyer  on  the  policy,  it  was  held  by  the 
Privy  Council  that  tiiere  was  no  evidence  that  the  policy  was 
effected  on  behalf  of  the  buyer,  or  to  cover  his  interest,-  and 
Unit  consequently  he  could  not  maintain  the  suit  (t/). 

The  true  rule,  then,  would  appear  to  be,  that  any  party  to 
whom  an  interest  in  the  property  insured  "doth,  may,  or 
shall  appertain,"  at  any  time  during  the  pendency  of  the  risk, 
may,  under  the  g^ral  words,  by  subsequent  adoption,  take 
advantage  of  the  policy  to  protect  such  interest,  if  it  appears 
from  extrinsic  evidence  that  the  person  directing  the  policy 
to  be  effected  intended  at  the  time  to  protect  this  particular 
interest,  or  at  any  rate  to  protect  the  interests  gwierally  of 
the  parties  who  should  ultimately  appear  to  be  conooned  (z). 
The  onus  of  proving  that  the  plaintiff's  interest  was  intended 
to  be  insured  under  tiiese  general  words  is  on  him  (a). 

(<r)  Itmton  WrtUt  Oa.  f\  British  and  Foreign  Mar.  Ing.  Oa.,  *i/rw^ 

(y)  Yanglne  Ins.  Ass.  v.  Lukmanjee,  [1918]  A.  O.  585. 

(«)  See  ante  J  §  172.  This,  of  course,  has  no  application  to  the  qnes- 
^on  of  asrigmnent  of  a  policy,  as  to  which,  see  the  following  sections. 

(a)  Boston  Fruit  Oo.  v.  British  and  Foreign  Mar.  Ins.  Co.,  [1905] 
1  K.  B.  637,  per  Yaughan  Williams,  L.  J.,  at  p.  646;  [1906]  A.  O.  336. 
Of.  Yangtaae  Ins.  Aas.  v.  Lukmanjee,  supra. 
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174.  Sect.  15  of  the  Marine  Insurance  Act,  1906,  provides  Sect.  174. 

^Q't—-  A  contract  of 

xrrr.         i_  inwirance  is 

Wliere  the  atssuidd  Assigns  oar  otkerwise  parts  with  not  an  imd- 
his  interest  in  the  subject-matter  insured,  he  does  not  tw^hiwMd. 
thereby  tiansfer  to  the  assignee  his  rights  under  the 
contra^ct  of  insurance,  unless  there  be  lan  expi^  or 
implied  agreement  with  the  assignee  to  that  effect. 

B^it  the  pro^sions  of  this  section  do  not  affect  a  trans- 
Tniagion  fit  ^terest  by  operatioii  of  law  (b). 

A  sea-polioj,  in  its  ordinaij  form,  is  not  an  incident  of  * 
the  property  insured,  so  as  to  follow  its  transmission  from 
hand  to  hand  during  the  continuance  of  the  risks;  in  other 
words,  the  purchaser  of  the  property  insured  does  not^  by  the 
simple  fact  of  sueb  purchase  without  more,  entitle  himself 
also  to  the  protection  of  the  policy.  In  order  to  enable  a 
purchaser  of  the  insured  property  to  derive  the  substantial 
ben^t  of  the  insuianoe,.tlim  must  have  been  an  assignment 
to  him  of  the  policy  by  the  party  originally  insured,  or,  at  all 
events,  an  agreement  or  understanding  to  assign  it,  or  to  hold 
it  for  the  benefit  of  the  purchaser  (e). 

176.  The  assignment  of  marine  j)olicies  is  dealt  with  in  When  and 
sects.  50  and  61  of  the  Marine  Insuranoe  Act,  1906,  in  the  ^^»bS  ^ 
following  terms: — 

Section  60. — (1)  A  marine  policy  is  assignable  unless 

it  contains  terms  expressly  prohibiting  assignment  (d). 
It  may  be  assigned  either  before  or  after  loss. 
(2)  Where  a  marine  policy  has  been  assigned  so  as  to 

(b)  This  qualification  was,  no  doubt,  inserted  ea:  abundnnti  oaut&lci. 
Except  possibly  in  the  case  of  death  or  bankruptcy  it  is  difficult  to 
sugorest  any  transmission  of  interest  by  operation  of  law  to  which  it  is 
applicable:  see,  however,  Chalmers  &  Owen,  Mar.  Ins.  Act,  2nd  ed.  p,  23, 
where  it  is  suggested  that  subrogation  comes  under  the  same  categx>ry. 

(c)  See  Mar.  Ins.  Act,  1906,  e.  61,  tw/m.  The  remedy  was  entirely 
8t  law,  and  not  in  equity.  De  Ghetoff  v,  London  Aae.  Gb.  (1730),  4 
Brown's  Pari.  Gta.  486,  Tomlin's  ed. 

(<0  For  a  elanse  providing  that  a  poli<7  should  become  cancelled  " 
if  tlie  veas^  insored  wne  sold  or  transferred  to  now  management,  see 
Pyman  v,  Marteii  (1906),  22  TinMa     B.  894. 
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has  no 


pass  the  beneficial  interest  in  s,uch,palicy,  the  assi^ee  of 
the  policy  is  entitled  tio  sue  thereon  in  his  own  name; 
and  the  defendant  is  entitled  to  make  anj  defence  arising 
out  of  the  contract  which  he  would  have  been  entitled  to 
make  if  the  action  had  been  bnought  in  the  name  of  the 
peison  bj     i(Mi  behajlf  of  fwhom  the  policy  was  effected. 

(3)  A  maiiiie  pdicy  may  be  assigned  by  mdfiiamkeat 
tiieveoD  (or  in  otlMr  cnstoma^  manner. 

Assured  who  Section  51.  Where  the  aiSsured  has  parted  with  or  lost 

his  interest  in  the  subject-matter  insured,  and  has  not, 
bef <Mre  oi^ikke  t»ne  of  eo  dcuag,  exj^teeafy  or  impliedly 
agreed  jto  aaeogn  the  pdi^  (e),  any  enbsequent  assign- 
ment pi  the  poUoy  is  inoperaltTe: 

Proyided  that  nothing  in  this  sedaon  affects  the  assign- 
ment of  a  poEoj  after  loss. 

Conditiona  of  A  valid  assignment  before  loss  supposes  the  co-existence  of 
aaagnment  tibroe  things  at  tiie  time  of  assignment: — (1)  An  insurable 
MomloM.     interest  in  the  subject-matter  of  the  policy  in  the  assignor; 

(2)  the  continuance  of  the  risk  insured  in  the  policy;  (3)  the 
assignment  ol  an  insurable  interest  in  the  au^bject-matter 
of  the  policy  to  the  assignee,  and  its  exposure  to  the  perils 
during  the  continuanoe  of  the  risk. 

A  cargo  of  linseed  was  insured  from  Constantinople  to 
a  port  of  call  and  discharge  in  the  United  Kingdom  to  be 
named,  including  all  risk  of  craft  or  lighters  to  and  from  the 
brig,  each  lighter  to  be  considered  as  if  separately  insured. 
Whilst  it  was  on  the  voyage  the  cargo  was  scAd  in  London  to 
the  plaintiffs  on  following  terms: — ^To  be  delivered  at 
destined  port  in  sound  merchantable  condition,  and  paid  for 
in  f ou,rteen  days  from  being  ready  for  delivery  by  oash,  less 
2|  per  oent.  disoooiit,  or  on  s^r's  option  on  handing  ship- 
ping documents,  less  5  per  oent.  The  vessel  to  go  to  any 
safe  floating  port  in  the  United  Kingdom.  A  safe  floating 
port  was  named.    The  ship  had  arrived  there  in  February, 


(•)  An  agMMBi  to  "iBwp  tiw  policy  aUw,»  or  to  "hold  it"  for 
tlie  bentit  of  M^^neo  of  tiw  inteacest  uMumd  (seo  Powles  v.  laae» 
(1843),  11  M.  k  W.  10;  mmU,  §  174;  tii^  §  1780,  impUn^  it  m 
fobiiittled,  an  agreement  to  aaaign  it. 
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and  the  cargo  was  being  landed  in  public  lighters  employed  Soct.  175. 

by  the  plaintiffs,  when  one  of  the  lighters  with  her  cargo  on 

1x»a7d  was  sunk,  and  would  have  been  a  loss  within  the 

meaning  of  the  risk  in  the  policy.  •  The  policy  was  assigned 

to  the  plaintiffs  in  the  following  J une,  and  the  assignment 

indorsed  on  it  in  the  following  October.  The  plaintiffs  sued 

on  it  in  their  own  names,  hult  did  not  recover,  beoauae  at  the 

time  of  the  assignment  the  assignor  had  no  interest  to  assign, 

the  same  having  ceased  by  delivery  of  the  goods  into  the 

plaintiffs'  lights,  and  there  was  no  agreement  to  assign  the 

policy  to  them,  which  might  otherwise  have  kept  it  alive 

for  their  benefit  when  they  had  become  capable  of  taking 

.an  assignment  (/). 

After  a  total  loss,  the  property  insuj^  ceases  to  be  covered  Afisignment 

aftor  loss. 

by  the  policy;  but  there  remains  a  right  in  the  assuj^ed  to 
recover  damages  from  the  insurer  in  respect  of  his  loss. 
Although,  technically,  a  claim  for  a  loss  under  a  policy  is 
for  imliquidated  damages  (^),  the  proposition  that  a  right 
to  uailiquidated  damages  cannot  be  assigned  has  no  applica- 
tion to  policies  of  niarine  insurance,  and  the  eSiec^t  of  an 
assignment  after  loss  is  to  transfer  this  chose  in  action  to 
the  assignee  {h). 

176.  When  there  had  been  an  assignment  of  the  policy,  Assignee  may 
'Or  an  agreement  to  assign  it  or  keep  it  alive  for  the  benefit  of  ^^^^  or  thS 
the  transferee  of  the  thing  insu^,  tiie  transferee  could  not  "^^other, 
at  common  law  sue  in  his  own  name  on  the  policy,  but  an 
action  ooujd  be  brought  by  the  party,  by  whom  or  on  whose 
behalf  the  insurance  was  originally  effected,  as  trustee  for  the 
transferee  (t ) .  In  such  cases,  it  was  no  objecti<m  to  the  right 

(/)  Narth  of  England  Oil  Qake  Co.  v.  Archangel  Maritime  Ins.  Co. 

(1875),  L.  R.  10  Q.  B.  249. 

(ff)  See  Fellas  v.  Neptune  Marine  Ins.  Co.,  infra;  Baker  v.  Adam 
(1910),  15  Com.  C^.  227. 

(h)  Uoyd  V.  Fleming  (1»72),  L.  R.  7  Q.  B.  B99,  303;  Swaa  v. 
Maritime  Ins.  Co.,  [1907]  1  K.  B.  116,  123. 

(0  Gibson  v.  Winter  (1&33),  5  B.  &  Ad.  96;  Sparkes  v.  Maxsjiall 
(1836),  2  Bing.N.  O.  761;  Powles  v.  Innes  (1843),  11  M.  k  W.  10. 
The  ai^ignor  oonld  sue  far  a  Loss  as  trustee,  even  though  he  beoame 
^Minkriipt:  CastelH  v,  Boddington  (1868),  1  B.  &  B.  66,  879. 
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of  the  nominal  plaintiff  to  recover,  as  trustee,  on  the  policy, 
that  the  property  had  not  been  transferred,  nor  the  policy 
asuigiied  by  him,  until  alter  the  loss  was  known  to  all 
parties  (X;). 

By  31  &  32  Vict.  c.  86,  s.  1,  however,  whenever  a  policy 
on  diip,  goods  or  freight  had  been  assigned  "  so  as  ta  pass 
the  ben^oial  interest  in  saoh  policy  to  any  person  entitled  to 
the  property  thereby  insured,"  the  assignee  might  sue  on  the^ 
policy  in  his  own  name.  This  provision  was  repealed  by 
teot.  92  of  the  Maniw  Lworance  Aot,  1906,  and  re-^uMted 
in  sect.  50  (2)  (/),  with  the  omission  of  the  words  "  to  any 
person  entitled  to  the  property  thereby  insure It  is 
i^pprehended  that  the  omission  of  these  worcte  makes  no- 
difference.  The  principle  that  ^e  contract  is  om  of  indem- 
nity implies  that  the  beneficial  interest  in  the  policy  cannot 
while  it  remains  in  force  be  severed  from  the  interest  insured. 

• 

In  other  words,  a  pmon  eanndt  retain  Uie  interest  insnned 

by  the  policy  and  assign  the  right  to  recover  whenever  a  loss 
takes  place  to  another  person  (w) .  The  Court  of  Appeal 
hsM  that  seot.  1  of  31  &  32  Vict.  c.  86  was  msfely  intended! 
to  amend  procedure,  and  not  aher  the  rights  of  the- 
parties  (n),  and  the  same  construction  is  applicable  to 
seol*  50  (2)  of  the  Marine  Insurance  Act. 

There  is  no  reason  why  die  assignee  dionld  not,  as  for- 

* 

(k)  In  Sparkes  v.  Marshall,  mpra,  it  was  generally  beKeved  iu 
December,  1831,  that  a  m Wiling  ship  was  lost.  The  policy  was  traas- 
forred  in  April,  1832. 

(0  Ante,  §  175. 

(m)  The  assured  can,  however,  after  a  partial  loss  assig-n  the  amount 
recoverable  in  respect  thereof  to  another  peorson:  Swan  v.  Maritime  Ins. 
Co.,  [1907]  1  K.B.  US. 

(m)  PellM  «.  Neptune  Marine  Im.  CV>.  (1S79),  6  C.  P.  D.  84,  C.  A. 
Hienfore  tiie  Qmrt  of  Appeal  hdd  in  that  eaae  thai  tiie  intiuen  oould 
not,  in  ,an  aelioa  by  Oe  aaiignee  of  a  policy,  let  off  a  debt  inenned 
wiUi  them  by  fbe  aMued,  as  a  aet-oS  eeoU  not  be  pleaded  to  a  elaim 
foe  nnliqnidatod  damagee,  either  under  the  etetatee  of  eei-off  <»r  in 
equity.  In  De  Mattos  v.  Saunders  (1872),  L.  R.  7  C.  P.  570,  it  waa 
held  that  the  underwriters  could  ncKt,  as  against  an  assured  who  wa» 
suinor  on  behalf  of  third  persons,  set  off  under  the  mutual  credit  daoee- 
Hf  12  &  13  Vict.  c.  106,  a  d^  doe  to  them  from  the  aorared. 
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merlj,  sue  in  the  name  of  the  aseignor,  or  of  the  brokers  Seet.  I7e. 
^  named  in  it  aa  effeeting  the  policy;  but  in  this  case  he  sues  * 
snbjeot  to  all  rights  of  defence  that  maj  be  set  up  against 
the  nominal  plaintiff  (o) .  And  so  now,  when  he  sues  in  his 
own  name,  he  does  so  subject  to  those  same  rights,  they  being 
expressly  preserved  to  the  defendant  by  the  provision  in 
sect.  50  (2)  of  the  Marine  Insurance  Act,  1906,  that  "  the 
defendant  is  entitled  to  make  any  defence  arising  out  of  the 
oontract  which  he  would  have  been  entitled  to  make  if  the 
action  had  been  brought  in  the  name  of  the  person  by  or  on 
behalf  of  whom  the  policy  was  effected"  (p).  Thus  the 
underwriter  can  set  up,  i^;ainst  an  innocent  assignee  of  a 
policy,  the  concealment  of  a  material  fact  on  the  part  of  the 
person  by  or  on  behalf  of  whom  the  policy  was  effected  (g) . 
Or  he  may  set  up  the  defence  that  the  assignee  was  an  alien 
enemy  (r).  He  camiot,  however,  set  off  against  an  assignee 
any  claims  that  he  may  have  against  the 'assignor  under  other 
policies,  as  such  claims  do  not  arise  out  of  the  contract  sued 
upon  («). 

177.  *'  A  marine  policy  may  be  assigned  by  indorsement  Mode  and 
thereon  or  in  other  customary  manner"  (t).    fhe  Act  of  JS^^ient. 

(o)  Gibflon  v.  Winter  (1833),  5  B.  &  Ad.  96;  2  Smith's  L.  C.  12th 
ed.  p.  898.  If  inequitable  defenoea,  such  as  a  release  by  the  nominal 
plaintifl  after  aawgriinwit,  be  art  up,  the  plaintiff  may  set  out  the  true 
faets  by  way  of  reply:  De  FoOionier  t;.  De  Mattoa  (1868),  B.  B.  S. 
M;  and  the  Gonrta  kwhe  interfesed  apoa  motion  to  protect  the  rights 
of  ^  parties.  See  QUmBa  e.  Winter,  wpra,  and  the  eases  tiiei«in  cited 
in  the  judgment. 

ip)  The  Judicature  Aot,  1873  (36  &  37  Vict.  c.  66),  s.  25,  snb-a.  6, 
making  choses  in  action  assignable  with  a  complete  transfer  of  renMdlfle 
to  the  assignee,  does  it  with  this  reservation:—"  Subject  to  all  equities 
which  would  have  been  entitled  to  priority  over  the  right  of  the 
assignee."  Notice  of  the  assignment  is  required  by  this  Aot,  which  is 
not  necessary  under  the  Mar.  Ins.  Aofc,  s.  50  (2). 

(q)  PickeragUl  v.  London  and  ProvindLal  Gren.  Ins.  Co.,  [19121 
3K.B.  614. 

(r)  Bank  of  N.  S.  Wales  v.  South  British  Ins.  Co.  (1920),  4  Lloyd's 
List  L.  B.  266,  384. 

(*)  Baker  v,  Adam  (1910),  16  Com.  Oae.  227. 

(0  Mar.  Ins.  Act,  s.  60  (3).  The  learned  author  of  this  work  stated 
ihat  assignment  of  the  policy  might  be  made  by  delivery  merely  of  the 
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Iff.  31  &  32  Vict,  gave  a  fonn  of  assignment,  though  it  did  not 
*  require  that  form  to  be  followed,  nor  make  indorsement 
imperative  (li);  but  no  form  of  indorsement  is  given  in  the 
Marine  Insuranee  Act,  1906. 
Thaeot  When  the  assignment  is  made  bj  indorsement,  this  may 

be  put  upon  the  back  of  the  instrument,  either  at  the  time  of 
llie  transfer  of  the  property  insured;  or  at  any  other  time 
between  the  making  of  the  poliey  and  the  Ininging  of  the 
action  (v). 

BigixXa  of  178.  An  absolute  sale  or  transfer  by  the  party  originally 

JjS^JJ^STof  ittsurecl  of  all  his  interest  in  the  insured  property  before  the 
the  insmaUe  incapacitates  him,  or  the  party,  who  has  effected  the 
insurance  for  him,  from  recovering  on  the  policy  on  his  own 
account;  nor  can  he,  or  the  party  who  has  so  efPected  the 
policy,  sae  thereon  as  trustee  for  the  purchaser  unless  there 
have  been  eithor  an  ^assignment  of  the  policy,  or  something 
which  the  Courts  will  consider  as  equivalent  thereto,  or  as 
evidence  of  an  agreement  or  understanding  between  the 
vendor  and  vendee  Uiat  the  pdUoy  should  be  kept  alive  for 
the  benefit  of  the  latter  {x). 

polifiy  wxth  mtentioii  to  aaaign  it  (aee  2nd  «d.  p.  211).  Tbe  editors 
wea«,  IwweYer,  infofmed  befoie  the  seventh  edition  of  this  work  was 
pdbll&ed,  that  ibe  modern  practice  is  to  indorse  the  assignment  on  the 
poliey;  and  the  caae  of  Baker  v.  Adam  (1910),  15  Com.  Oas.  227,  con- 
Aims  tiieir  belief  that  mere  delivery  of  the  policy  is  not  now  a  customary 
node  of  assigmnOTt.  It  is  possible,  however,  that  the  policy  may  be 
handed  over  without  indorsement  with  the  other  shipping  documents, 
as  security  for  an  advance:  see  De  MattoB  v.  Saunders,  supra,  and  the 
dictum  of  Channell,  J.,  in  Swan  v.  Maritime  Ins.  Co.  (1»06),  12  Com. 
Oas.  73,  79. 

(«)  The  form  given  by  the  Act  was  as  follows: — 

I,  A.  B.,  of,  &c.,  do  hereby  assign  unto  O.  D.,  &c.,  his  «Keentoro, 
adminisbraton  and  anigns,  the  wiHun  policy  of  aasiuaiioe  <«  liio  dhip, 
fi«ight  and  ilie  goods  tiieram  eaxned  [or  on  the  ship,  or  M^t,  or 
good%  aa  tiie  eoae  may  be].  In  wiftBeH  whm&ot,  fte. 

(«r)  Of  oovne,  tm  aarigaMrt  anbaeqaaat  to  tiie  tnuMfer  vof  tiia 
property  would  be  uMperatiTe,  if  there  had  not  been  an  agiemneafc, 
flKpiesor  implied,  to  anogn  the  policy:  Mar.  Ins.  Act,  s.  51,  ante,  §  175. 

(«)  Hibbert  v.  Carter  (1787),  1  T.  E.  745;  Delaney  v.  Stoddart 
(1785),  iMd.  22;  Powles  v.  Innce  (1843),  11  M.  &  W.  10;  North  of 
England  Oil  Cake  Co.  v.  Archangel  Maritime  In^.  Co.  (1875),  L.  B. 
141  a.  B.        skated  auto,  §  175. 
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Thus,  where  a  part  owner  of  a  ship,  after  insurance  and  Sect.  I7a 
before  lose,  had  by  bill  of  sale  absolutely  transferred  bis  share  Powles  r. 
to  a  third  party  who  was  an  entire  stranger  to  the  insoranoe, 
it  was  held  that  the  plaintiffs,  who  had  effected  the  policy 
under  the  vendor's  directions,  could  neither  recover  as  his 
agents  under  a  eount  averring  interest  in  him — ^f  or  he  had  no 
interest  left  at  the  time  of  loss — nor  as  trustees  for  the  pur- 
chaser of  his  share,  because  there  were  no  facts  stated  in  the 
case  to  warrant  the  inference  that  the  policy  had  been  handed 
over  with  the  bill  of  sale,  or  that  there  had  been  an  order  on 
the  broker  to  hand  it  over,  or  any  understanding  that  the 
policy  should  be  kept  alive  for  the  purchaser's  beneht(^). 

179.  Nothing  short  of  an  absolute  transfer,  however,  of  the  Right  of 
insured  property,  will  preclude  the  party  originally  insured  '^JJ^JJje 
from  recoverinir  on  the  policy,  either  for  his  own  benefit  or,  interest 

"  reniaiiiH. 

even  where  there  has  been  no  assignment  of  the  policy,  and 

nothing  that  amounts  to  it,  for  the  benefit  of  the  trans- 
feree (z);  a  mere  pledge  of  the  bill  of  lading,  as  a  collateral 
security,  does  not  divest  the  assured  of  all  his  insurable 
interest.  Thus,  where  Kerr,  having  consigned  a  cargo  of  Hibbert  r. 
produce  to  this  country,  and  directed  an  insurance  to  be  made 
thereon  by  the  plaintiffs,  his  correspondents  in  London,  sub- 
sequently, but  before  the  policy  was  actually  effected, 
assigned  the  bill  of  lading  over  to  Dellprat,  the  Court  of 
Eang's  Bench,  proceeding  upon  the  ground  that  an  indorse- 
ment of  the  bill  of  lading  passed  the  whde  property,  at  first 
held  that  the  plaintiffs  could  not  recover  on  the  policy;— not 
as  agents  for  Kerr,  because  he  had  absolutely  divested  himseK 
of  all  interest  before  the  policy  was  effected,  nor  as  trustees 
for  DeUprat,  because  there  had  been  no  transfer  to  him  of 
the  policy  and  no  agreement  to  transfer  it.  Subsequently, 
however,  on  ^davits  that  Kerr  had  no  intention  to  pass  the 
whole  property  by  indorsement  of  the  bill  of  lading,  but  only 

(if)  Powles  V.  Innes  (1843),  11  M.  &  W.  10. 

(c)  Hibbert  v.  Carter  (1787),  1  T.  R.  746;  AMion  v,  Oai&pl>eIl 
(1779),  4  Brown's  P.  G.  47«,  l>omlm's  ed. 
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to  biud  it  to  the  extent  of  the  net  proceeds,  as  a  security  for 
BoUpint's  ddbl,  which  debt  had  sum  been  psid  <»i  Kerr's 
b^iaif,  •  new  trial  was  granted,  and  on  the  second  trial,  the 
facts  appearing  as  set  forth  in  the  affidavits,  the  plaintiffs  had 
a  Terdict  for  the  whole  amount  of  the  loss  (a). 

^^e/  180.  An  assignee  of  a  policy  can  only  avail  himself  of  the 

limited  by  the  insuianoe  to  the  eztodt  to  which  the  assignor  has  airreed  to 
assign  lus  riglits  to  bim. 

A  ship  was  chartered  with  grain  from  Galatz  to  Emden 
for  orders,  to  discbarge  in  a  port  of  the  United  Kingdiom, 
and  the  oaigo-owners  ^fected  an  insnmnee  on  the  grain  from 
Galats  to  Emden  and  thence  to  the  United  Kingdom.  TIk' 
cargo  was  sold  while  on  the  voyage  to  Emden,  the  price 
'  including  freigbt  and  insurance  to  Emden/'  and  the  bill  of 
lading  and  policy  were  deliyered  to  the  buyer.  A  loss  having 
occurred  between  Emden  and  the  port  of  discharge  in  the 
United  Kingdom,  the  Court  of  Exchequer  held  that  the  buyier 
was  only,  entitled  to  the  insurance  as  fiar  as  Emden,  and  con- 
sequently that  be  could  not  recover  against  the  underwriter 
for  the  loss  (b). 
Unless  the  policy  (as  is  usually  the  case  in  insurances  by 
r.  mutual  asBoeiatiims  (c))  imposes  such  a  condition,  the  con- 
sent of  the  underwriter  is  never  necessary  to  the  validity  of 
an  assignment  of  it  {d). 

181  Where  a  policy  is  assigned  to  the  purchaser  of  the 
to  insured  property,  it  is  usual  to  indorse  on  it  a  memorandum 

(a)  Hibbert  v.  Carter,  supra, 

^b)  lonides  v.  Harford  (1S59),  29  L.  J.  Ex.  36;  see  also  Ralli  v. 
Universal  Marine  Ins.  Co.  (1862),  31  L.  J.  Ch.  313,  post,  §  181. 

(<?)  See,  e.g.,  Laurie  v.  West  Hartlepooil  Tliirds  Indemnity  Aaeo- 
dation  (1899),  4  Oom.  Cas.  322. 

(d)  In  Sparkefi  v.  Marshall  (1836),  2  Bing.  X.  O.  761,  it  was  found 
SB  a  faei  thai  tlie  defendants  did  not  aasent  to  the  transfer  of  tlie  pro- 
perty, ta  llie  wrngBmetis,  at  the  policy.  This  practice  of  merehanta 
-Willi  JNigaid  to  aMrine.  polieieB  aeooimiB  fwr  the  absence  from  the  31 
32  Viet.  e.  86,  aad  tiie  Mar.  Lm.  Aet^  of  any  such  pnmaon  as  u 
to  be  found  in  the  Jadiestm  Aot^  ms,  x«qiiiring^  notioe  to  be  given 
of  the  aflriguMtt  of  iiie  ehoae  in  action,  flee  3  Dwr,  €8,  elanioi 
in  Aaiiriean  ptdkifls  TCrtricting  the  rigiit  of 
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tx)  the  effect  that  "  the  interest  in  this  policy  is  transferred  "   Sect,  181. 

to  the  pnxdiam.  When  a  floating  cargo  {i.e.,  a  cargo  at  sea)  buyer  of 

is  sold  in  London,  it  is  generally  on  what  are  called  "  The 

London  Floating  Conditions,"  which  comprise  the  delivery 

to  the  purchaser  for  his  benefit  of  the  policies  which  hafse 

been  effected  on  the  cargo  (e),  the  understanding  being  that 

it  is  insured  to  the  full  value.    If  it  be  objected  by  the 

buyer  that  the  vendor  has  committed  a  breach  of  his  contract 

in  handing  over  policies  i4>par^tly  sh<Hrt  ^  the  full  value 

of  the  cargo,  the  question  whether  the  policies  are  sufficient 

as  regards  amount  is  one  of  fact,  and  if  the  sum  by  which 

they  fall  short  is  small,  the  jury  are  entitled  to  And  that  the 

contract  has  been  fulfilled  (f).    In  another  case  a  cargo  oi 

wheat,  still  afloat,  was  sold  at  a  depreciated  price,  and  the 

vendor  indorsed  over  the  policy  for  so  much  only  as  would 

coyer  the  depreciated  price,  being  part  merely  of  the  sum 

insured  in  a  valued  policy.    The  underwriters  having  paid 

the  full  amount  of  the  insurance  into  Oouit,  it  was  held  that 

the  buyer  was  entitled  to  the  full  sum,  the  wheat  having  been 

sold  as  insured,  so  that  the  full  benefit  of  the  insurance 

passed  by  the  contract  to  the  buyer  {g) .    Again,  where  a 

contract  for  the  sale  of  goods  contained  a  clause  "  insurance 

for  5  per  cent,  over  net  ini^Hoe  amount  to  be  effected  by 

sellers  for  account  of  buyers,"  and  the  sellers  obtained  an 

insurance  for  a  larger  amount,  and  handed  the  cover-note  to 

the  bojers,  it  was  held  that  the  buyers  were  entitled  to  retain 

the  whole  of  the  insurance  money,  which  the  underwriters 

,     (tf)  See  North  of  England  Oil  Oake  Oo.  t».  Archangel  Ins.  Co.  (1876), 
L.  B.  10  Q.  B.  249,  254. 

(/)  Tanvaco  v.  Lucas  (1861),  1  B.  &  S.  185  ;  30  L.  J.  Q.  B.  234; 
in  error  (1862),  3  B.  &  S.  89;  31  L.  J.  Q.  B.  1296. 

(^)  Ralli  V.  Universal  Mar.  Ins.  Oo.  (1862),  31  L.  J.  Cli.  313;  2 
John.  &  H.  159.  The  vendor  claimed  that  by  indorsing  over  the  policy 
for  only  part  of  the  amount  insured,  he  had  expressly  reserved  to 
hinuBslf,  as  against  the  buyer,  an  interest  in  the  balance.  If,  howevear^ 
tiie  underwriters  had  not  paid  the  full  amount  insured  into  Oourt,  and 
the  Cbnrt  had  dedded  against  the  i>uyer'8  claim  to  the  balance,  it  is 
diilealt  to  nndnslaiid  upon  what  pxind^  tiie  vendor  could  hav«  based 
Mb  oiaim  titeneto.  Of.  Harland  i^  Bnntall  (1901),  6  Oom.  Caa.  113. 
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PMt.  Ml.  wme  prepared  to  pay  to  them,  and  were  not  trustees  for  the 
sellers  for  the  amount  b j  which  it  exceeded  the  inToioe  price 

plus  5  per  cent.  (h).  On  the  other  hand,  where  a  contract 
for  the  sale  of  a  cai^  of  wheat  contained  a  clause  seller 
to  give  potides  insnranoe  ....  for  2  pw  cent,  over 
the  invoice  amount,  and  any  amount  over  this  to  be  for 
seller's  account,"  and  the  sellers  had  effected  policies  suffi- 
mmt  to  f  nl^  the  contract,  idiich  were  handed  over  to  the 
buyers,  and  two  additicmal  honour  policies  on  "increased 
profits,''  it  was  held  that  the  sub-purchasers  (to  whom  after 
a  loss  the  sellers  caused  the  honour  policies  to  be  sent  to  have 
the  amount  payable  thmcecm  adjusted)  were  not  entitled  as 
against  the  sellers  to  retain  the  sum  collected  by  them  on  the  • 
honour  policies.  The  contract  of  sale  had  been  satisiied  by 
over  policies  for  the  specified  amount,  and  could  not 
be  construed  as  meaning  that  the  sellers  were  bound  to  hand 
over  other  policies  which  they  had  effected  (i) . 

It  is  an  implied  condition  in  a  contract  which  provides 
that  the  seller  shall  hand  over  policnes  of  insoiBoee  that  Uie 
policies  handed  over  are  valid  (A;) . 

(*)  Landauer  v.  Assear,  [1905]  2  K.  B.  184. 

0)  Stnai  V.  SpiUera     Baken  (1911),  1«  Ooiii.Om.  1M. 

{k}  Obaiiem  Maeamo  Bnadinio  v.  OoMtftnt  (1912),  17  Com.  Cat. 

m;  8.C.,  m  C.A.,  id.  m. 
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CHAPTEE  IX. 

OF  THE  SHIP. 

SECT. 

Naming  Ship  in  Policy   182 — 184 

Insurance  on  Goods  by  Ship  or  Ships   185 

rioating  Policies   186 — 188 

ApiJTOpriation  of  Losses    189 

Changing  Ship  when  named    190 

may  discharge  Underwriters   190 — 192 

182.  We  have  already  seen  (a)  that  the  name  of  the  ship  Eeasons  why 
in  which  the  voyage  is  to  he  performed  mn^t  be  acciy»tely  ^^^i^medin * 
specified  in  every  policy,  on  the  ground  that  the  under^vTiter  thep<dicy. 
has  a  right  to  be  informed  of  everything  material  to  the  risk; 
the  natuxe  of  whioh  woujd  obviously  be  very  difEerait  upon 
ships  of  different  degrees  of  seaworthiness. 

It  has  also  appeared  that,  although  the  name  must  generally 
be  inserted  with  aooi],raoy,  yet,  as  it  is  only  required  to  be  so 
inserted  for  the  purpose  of  identifying  the  ship,  an  eanor  in  the 
nam-e  will  be  unimportant,  if  it  can  be  clearly  shown  that  the 
underwriters  were  not  misled  by  it,  but  that  they  really  in- 
tended to  insuire  a  risk  to  be  carried  on  in  the  very  ship  on 
which  the  loss  occurred,  the  principle  being  that  nil  ffwit  error 
Tiominis  cvim  de  cor  pore  oonstat  (&) .  Accordiugly,  in  our  com- 
mon policies,  after  the  names  of  the  ^p  and  master,  come  the 
words, or  by  whatsoever  other  name  or  names  the  said  ship, 
or  th€  master  thereof,  is  or  shall  be  named  or  called." 

The  following  cases  show  the  degree  of  accuiacy  practically  Degree  of 
required  on  this  subject: — ^An  insurance  was  Elected  on  ship, 
as  on  a  ship  called  the  "  Leopard  " ;  it  appeared  that  the  name 


(o)  Aide  J  §  16.  ' 

(b)  See  1  Emerigon,  160:  "  Error  nominie  alicujiifl  aavu  non  attendi- 
tur,  quando  ex  aliis  cireomttaofiiis  oonstat  de  navis  identitnto." 
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^•ct.  182.  of  the  ship  was  in  fact  the  "  Leonard,"  and  that  she  had  never 
been  called  the  Leopard  it  being  proved,  however,  that 
the  ship  lost  was  the  same  tiiat  the  underwriters  intended  to 
insiue,  the  Court  held,  that  by  virtue  of  the  above  clause 
in  the  policy,  the  varianoe  in  the  name  had  no  ^eot  on  tho 
validity  of  the  insojrance  (c).  So,  where  an  American  ship 
called  the  "President "  was  described  in  the  policy  as  "  the 
good  ship  called  '  The  American  ship  President but  it 
daarl j  af^eaied  that  the  0am  had  arisen  from  the  blunder 
of  the  broker's  derk,  and  that  the  ship  lost  was  really  that  on 
which  the  ujiderwriters  meant  to  insure,  the  error  of  name 
was  held  immaterial  And  the  decidon  of  the  Court 
was  the  same  in  another  case,  where  a  ship  really  called  by 
the  Spanish  name  of  ''Las  Tres  Hermanas,"  was  described 
in  the  policy  by  an  English  translation  of  the  name,  as 
"  The  Three  Sisters  "  (e). 

IfiMKMto  183.  The  importance  of  accuracy  in  cases  where  the 
underwriter  may  be  misled  by  a  mistake  in  the  name  of 
the  ^p  is  well  illustrated  by  a  case  in  which  an  insurance 

was  effected  on  goods  on  board  the  "  Socrates."  During 
the  negotiation  reference  was  made  by,  the  insurer  to 
Veritas,  and  when  it  was  found  that  Veritas  contained 
tihie  "Socrates,  Albertson,"  a  new  Norwegian  ship,  and  the 
"  Socrate,  Jean  Card,"  an  old  French  ship,  he  asked  whether 
it  was  the  Norwegian  ship  that  was  proposed,  apd  he  was 
told  by  the  bniker'9  derk  that  he  thought  it  was  (/).  The 


(o)  Hunter  v.  Molineux,  before  Lee,  O.  J.  (1744),  cited  in  6  East, 
385.  It  appears,  from  the  judgment  in  lonides  v.  Pacific  Ins.  Co. 
(1871),  L.  E..  6  Q.  B.  at  p.  683,  that;  apart  from  the  clause,  "or  by 
whatsoever  name,  &c.,"  the  decision  would  have  been  the  aame.. 

(d)  Le  Mesurier  v.  Vaughan  (1805),  6  Emt,  382. 

(e)  Clapham  v.  Cologan  (1813),  3  Camp.  382. 

(/)  The  Court  considered  this  expression  tantamount  to  an  assertion 
IM  tibe  wtm  the  Koarwegpan;  bat  added  that  even  if  it  were  a 
nupvaMBUtioB.  as  to  aa  CKpeefeaiiMi  or  belief,  there  were  no  reasonablci 
giomids  te  Urn  htMei.  role  appUcablo  to  tnflii  a  representation,, 
as  Maved  Ij  aeot.  M  («)  of  Marine  InnBaaieo  Ae«,  1906,  is  tiiat  H 
is  trao  iS  mmi»  in  good  liiiii;  M  ilio  Cbiirt  xafiraiMd  bom  statijig 
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goods  were  in  fact  loaded  011  the  French  ship  the  "  Socrabe,   Sect.  183. 
Jean  Card,"  and  were  lost  during  the  voyage;  it  was  held 
that  the  underwriter  was  not  Uahle  en  the  policy  for  this  loss, 
on  the  ground  of  a  misrepresentation  as  to  the  age  of  the 
ship  in  which  they  were  carried  (g). 

On  the  other  hand^  when  goods  are  insured  ^  by  ship  or  Mistake  in 
flMpe/'  the  underwriter  engages,  as  will  presently  appear,  to  ^J^^j^^ 
insure  them  by  any  ship  on  which  they  are  loaded.    Con-  JJ^^J^J^* 
sequentlj  in  such  an  insurance  a  mistake  made  subsequently  floating 
in  the  name  of  the  sliip  is  immatf^rial.    Thus  in  the  last- 
mentioned  case  the  insurer  had  also  initialed  a  slip  for 
5,0007.  on  hides  by  ship  or  ships;  and  afterwards,  at  the 
request  of  the  broker,  he  initialed  a  slip  for  2,445^.  on  hides 
by  the  "  Socrates,"  this  second  slip  being  expressly  made  in 
order  to  be  substituted  for  the  slip  "  by  ship  or  ships " 
already  mentioned.    The  jury  found  that  the  parties,  in 
entering  into  the  ecmtoets,  both  meant  to  insure  the  goods 
by  the  vessel  on  which  they  were  actually  shipped,  whatever 
her  name  might  be,  and  the  assured  recovered  on  the  policy 
issued  in  respect  of  this  insurance  (h) . 

One  reason  why  accuracy  in  specifying  the  name  of  the  importance  of 
ship  may  be  required  is  that  news  calculated  to  make  the  wTth^ef^SSe- 
underwriter  cautious  about  undertaking  the  risk  may  have  to  maritime 
come  to  hand;  he  may  have  heard  of  storms,  of  losses,^  and 
of  facts  affecting  particular  ships;  and  consequently  it  is 
necessary  that  he  should  be  able  to  identify  the  proposed 
ship  in  order  to  apply  this  information .(i).. 

184.  If  an  underwriter  were  fraudulently  misled  by  the  « ship  "in 
designation  of  a  vessel  to  suppose  that  he  is  insuring  goods  ^^^^^^ 
on  board  a  ship,  as  distinct  from  a  bark,  brig,  sloop,  schooner  applies  to  all: 

Guilds  of 

and  the  like,  the  policy  would  be  void  (&) .    But  as  the  vesseL.^ 

whether  they  thought  that  a  want  of  good  faitii  must  be  imputed  to  the 
dark.  See  as  to  repiesentatMHis  of  matters  of  belief,  post,  §§  545,  546. 

(^)  lonidea  v,  Faeifio  Fire  and  Mar.  Ins.  Oo.  (1871),  L.  B.  6 
Q.  B.  674. 

XA)  lonides  1^.  Pacifio,  ke,  Ins.  Cb.  (1872),  Is.  B.  7  Q.  B.  517,  Ex.  Cli. 
(0  See  Bates  v.  Hewitt  (1867),  L.  B.  2  Q.  B.  m. 
(&y  I  Emerigon,  e.  vi.  s.  8,  pp.  les,  164. 
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^••t.  184.   generic  designation  ship  is  used,  probably  invariably,  in 
English  policieB  for  ▼easela  «l  every  build,  it  is  difficult 

to  see  how,  apart  from  fraud,  any  question  of  misrepresenta- 
tion by  the  mere  use  of  the  generic  term  can  arise. 

Insurance  on      18i.  Gases  frequently  ooeur  in  whuk  it  is  impossiUe  to 

IFOOi]  s  *  ^  on. 

board  ship  or  intnpel  the  insertion  in  the  policy  of  the  name  of  the  ship  in 
which  the  goods  will  be  carried. 

A  merchant  who  has  ordfifed  goods  from  abroad  may  be 
aszioiiB  to  effect  an  imoMdiate  insmmiioe  on  them,  while  he 

is  ignorant  of  the  particular  ship  by  which  they  may  be  sent. 
By  the  laws  and  practice  of  all  maritime  states,  it  ia  allow- 
aMe  under  mch  oircumstanoee  to  effect  a  policy  on  goods 
"on  board  ship  or  ships*'  (l). 

This  mode  of  insuring,  however,  being  aoi  exception  to 


nkmode  of 


 ^ts  to  a  the  general  rule,  which  xequiies  the  name  of  the  ship  in  eYeiy 

3^nMn^°  OBse  to  be  stated  in  the  policy  at  the  limie  of  its  aubacription, 

can  only  be  allowed  in  those  cases  in  which  the  party  effecting 
the  insurance  is  bond  fide  and  in  fact  ignorant  of  the  name 
of  the  ship  or  ehipa  by  wMdi  the  goods  isaured  have  been 
consigned. 

It  amounts,  indeed,  to  a  representation  of  such  ignorance; 
and  therefore,  if  a  party  who  has  ad<^pted  this  mode  of 
insurance  knew,  at  the  time  of  ^^ting  the  policy,  the  name 
of  any  one  of  the  ship  or  ships  on  boaixi  of  which  the  goods 
insured  were  really  loaded,  the  withholding  such  name  would 
fitiale  the  policy  (m). 

(I)  Id  Elnglaiid  tiie  legality  of  tiiia  praetiee  was  declared,  as  far 
hMk  m  17M,  to  be  te^  wdl  fatiMiAiiii  to  lie  disputed.  Kewley  v. 
Ryan  (17M),  2  H.B1.  U^^  In  Traaoe  H  lias  been  ably  ezplaiiied  by 
Bflmngw,  o.  s.  6,  ''Asntiaaee  in  qwrns,"  ▼<d.  L  p.  17S;  see  also 
Oftdsfin.  tit.  tL  art.  4;  Obde  de  Gbmm.  act.  987;  S  Boolaj-Pafy,  ThfAt 
Mar.  410—416.  So  in  the  United  States,  see  3  Kent,  Gknii.  257,  258; 
1  Pbiilips,  s.  438.  An  insurance,  however,  of  this  kind,  where  ihe  goods 
are  specified,  is  noi  a  "floating  poli^  "  within  the  definition  in  sect. 
29  (1)  of  the  Mar.  Ins.  Act,  infra:  see  per  Atkin,  J,,  ia  Diduon  v, 
Devitt  (1916),  21  Com.  Cas.  291. 

(jm)  Lynch  v.  Hamilton  (1810),  3  Taunt.  37;  confirmed  in  error  in 
Lynch  v.  Dunsford  (1811),  14  East,  494,  infm,  §  607.  It  should  be 
noted,  however,  that  in  this  iustanoe  there  was  a  report  to  the  e£Eeo(b 
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186.  It  is  now  necessary  to  describe  the  system  of  insuring  sect.  186. 
by  floating  policies,  i.e.,  policies  in  which  the  name  of  the  Floating 
ship  is  not  specified.    It  is  dealt  with  in  sect.  29  of  the  ^^^^ 
Marine  Insurance  Act,  1906,  in  the  following  terms: —  «hipe." 

(1)  A  SioeAjaig  polioy  is  a  policy  which  describes  llie 
infiniapoe  in  general  terms,  and  leayes  the  name  of  the 
ship  or  ships  and  oi^r  piurticularsr  to  be  defined  by 

s^ubsequent  declaration. 

(2)  The  subsequent  declaratioii  or  declarations  may  be 
maide  by  indorsement  on  ,the  policy,  or  in  other  customary 
majmer.  i 

(3)  Unless  the  policy  otherwise  provides,  the  declara- 
tions mjast  be  inade  in  the  order  of  dispatch  or  shipment. 
They  most,  in  the  case  of  goods,  compriseall  consignments 
within  the  terms  fii  the  policy,  imA  &e  value  of  the  goods 
or  other  property  must  be  honestly  stated,  but  an  omission 
or  erroneous  declaration  may  be  rectified  even  after  loss 
or  arrival,  provided  the  omission  or  declaration  was  made 
in  good  faath. 

(4)  Unless  the  policy  lOtherwise  provides,  where  a 
declaration  of  value  is  not  made  until  after  notice  of  loss 
or  a^yal,  the  policy  must  be  treated  as  an  unvalued 
policy  as  regards  the  subject-matter  of  that  declara- 
tion (n). 

Floating  policies  are  very  largely  used  by  merchants  at  Use  of 
the  present  day,  in  order  to  cover  all  such  property  as  the  p^u2S£ 
merchant  expects  to  have  at  risk,  to  a  certain  specified 
amount,  within  stated  limits  of  space  and  of  time.  Thus, 
a  firm  of  merchants  in  London  with  a  branch  house  in  a 
foreign  country  will,  at  the  beginning  of  their  business 
year,  take  out  a  policy  (o)  upon  all  goods  to  be  shipped  on 

that  the  ship  in  question  had  eulfered  a  mishap.  Her  name,  therefore,, 
was  a  material  fact  of  whioh  the  underwriters  were  entitled  to  be 
informed.  See  per  Lawrence,  J.,  3  Tajunt.  at  p.  38.  The  point  for 
which  the  cas©  was  cited  by  Arnould  is  expressly  declared  by  Mansfield, 
O.  J.,  to  be  left  undecided.  See  3  Taunt,  at  p.  45;  aee  also  Knight  v. 
Cotesworth  (1883),  1  Oab.  6l  Ell.  48. 
(n)  See  post,  §  360. 

(o)  A  dnular  zanilt  is  often  effected  in  practice  by  "  open  eoyexs." 
These  m  unstamped  agreonenti  to  insore,  and  are  oonunonly  oonaidered, 
whether  rightly  or  wiongly,  as  binding  in  honour  only.  The  insiumnoe 
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  within  the  wisuing  twelve  months  for  carriage  between 

tamini  more  or  lew  apeoifloaUy  designated.    The  policy 
wiU  then  attach  antomatioally  o»  aU  ahipineiit.  eompnaed 
.  within  its  terms  up  to  the  amount  insured;  " deolaratiwiB 
beiBg  meanwhile  made  upon  the  policy  by  indorsing 
tlierwm  the  names  «f  tto  ^wada  and  the  particulars  of  the 
cargoes  to  which  it  appMea.  When  «»e  amonnt  inawed 
is  exhausted  by  such  declarations,  the  policy  is  said  to  be 
"Mly  deeland"  «  "written  off  "  (p).   By  virtue  of  the 
words  "  to  be  hereaflw  imimnd  and  wined,"  the  aawired 
ia  enabled  to  make  the  policy  a  valued  one  as  regards  any 
putimdsr  eonnpimait  by  declaring  and  valuing  before 
a  fces;  otherwiae      amount  of  interest  must  be  proved  at 
the  trial  as  in  the  case  of  an  open  poUoy  (g).    A  irm  of 
merdiants  will  often  have  a  suooession  of  such  floating 
polieies,  each  one  hsingexpiwsed  "  to  follow  policy  for  £—, 

No.  the  meaning  of  which  is  that,  "  there  being 

consecutive  policies,  any  loss  declared  is  to  be  borne  flrat 
hy  the  eariier  pclioies,  and  that  it  is  not  till  after  the  earlier 
policy  is  exhansted  that  the  nnderwriters  on  the  policy 
which  follows  are  to  bear  the  balance  of  the  loss,  if  any  "  (r). 
When  the  poUcy  contains  a  stipulation  to  this  effect,  it 
Moma  dear  that,  while  the  earlier  policies  are  unexhausted, 
no  shipments  of  goods  «»  within  the  terms  of  the  later 
policy  for  they  ai*  excluded  by  the  stipulati«Mi.  ThwMfore 
the  prlwiaion  of  sect.  29  (3)  of  the  Marine  Insurance  Act, 
1906  that  aU  conrignments  of  goods  within  the  terms  of  a 
floating  poUcy  must  be  dechaed,  does  not,  ander  these  w 
cnmstances,  «q>ply  to  the  later  policy. 

U  not  regarded  as  legaUy  bi»li»g  -atU  ^JocM       "  P"*  J 

i.e.,  until  the  nnderwriter,  ia  pur—a-of  »»»  "^^^^afa^,  • 

policy  oovering  the  parHealar  eonrigiimM*.         Oar,  Wt. 

To)  See  Mar.  Ins.  A*fc,  19W,      29  (4),  ^pra.    The  valuation  must 
1^  ^wiifiM«d  to  iJie  luiderwr^ 

^*!r)^P«  S^'in^bimi  in  iBgliB  V.  Stock  (1886),  10  App.  Caa.  at 
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"  The  contract  of  an  underwriter  who  subscribes  a  policj  sect.  ise. 
on  goods  hj  ship  or  diips  to  be  doolared  is,"  said  Black- 
born,  J.,  "  that  ko  will  insure  any  goods  of  the  description 
specified  which  may  be  shipped  on  any  vessel  answering  tho 
description,  if  any  there  be,  in  the  policy,  on  the  voyage 
specified  in  the  pdioy,  to  which  the  assnred  eliects  to  apply 
the  policy.  The  object  of  the  declaration  is  to  earmark  and 
identify  the  particular  adventure  to  which  the  assured  elects 
to  apply  the  {Kdicy .  The  assent  ci  the  assurer  is  not  required 
to  this,  for  he  has  no  option  to  reject  any  vessel  which  the 
assured  may  select,  nor  is  it  necessary  that  the  declaration 
diould  do  more  than  identify  the  adventure,  and  so  prevent 
the  possible  dishonesty  of  a  party  insured,  who  might  intend 
to  apply  the  policy  to  particular  goods,  so  that  they  should 
be  at  the  risk  of  the  assurers,  and  he  should  come  on  them  if 
there  was  a  loss;  and  then,  when  those  goods  had  arrived 
safely,  to  pretend  that  he  intended  to  apply  the  policy  to 
another  set  of  goods  still  subject  to  risks  *'  (s). 

A  floating  policy  oumot,  however,  he  applied  to  an  interest  FkMtiBg 

which  it  was  not  intended  to  cover.   A  shipowner,  who  eannoTbe 
ordinarily  ciirried  goods  on  terms  excluding  liability  for  fn^l^i^g*^^^ 
negligence,  was  in  the  habit  of  elEecting  floating  policies  for  intended  to 
the  purpose  of  protecting  goods  which  he  was  requested  to 
insure  on  behalf  of  the  shippers;  and  the  policies  were  not 
intended  to  insure  his  personal  interest  as  carrier  of  the 
goods.    It  was  held  that  he  could  not  declare  on  one  of 
these  policies  for  a  loss  of  goods  for  which  he  was  respon- 

(0  lonidoi  V,  Paoifio  Ina.  Oo.  (1871),  L.  R.  6  Q.  B.  674,  at  p.  682, 
cited  with  approval  in  Davies  v.  National  Fire  Oo.  of  N.  Z.,  [1891] 
A.  O.  491.  See  also  per  Lord  Blackburn  in  IngUs  v.  Stock  (18^),  10 
App.  Gas.  263,  269.  For  an  instance  of  such  "  possible  dishonesty,"  see 
Bivaz  V.  Gerussi  (1830),  6  Q.  B.  D.  222.  Lord  Blackburn's  opinion  that 
the  assured  may  elect  whether  he  will  or  will  not  disclaim  a  particular 
shipment  is  inconsistent  with  sect.  29  (3)  of  the  Mar.  Ins.  Act,  supra. 
See  Dunlop  v.  Townend,  [1919]  2  K.  B.  127,  where  an  insurer  success- 
fully defended  an  action  on  a  policy  on  the  ground  that  if  all  proper 
declarations  had  been  made  tlie  policy  would  have  run  off. 
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mMe,  because  in  this  instance  he  was  carrying  them  under 
tlie  ordinary  liability  of  a  common  oamw  {t). 
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2m 


A  mistake 
in  such 
declaration 
m$Lj  be 


ri^^be  TegtM  to  the  suhBeqiieiit  declaration  by  the 

assured  of  the  name  of  the  ship  or  ships  when  knowTi  to  him, 
the  practice  generally  is  for  the  broker,  on  asoertaining  the 
£act,  to  indorse  the  dedaratioii  of  the  mune  or  names  as  a 
memorandom  on  the  policy.  It  is  not,  however,  necessary 
that  this  declaration  should  be  in  writing,  nor  will  an  error 
in  the  declaration  either  as  to  the  name  of  Uie  ship  or  as  to 
other  pvtioulars  be  fatal  to  tho  cmtract  (ic). 

Thos:  a  policy  was  effected  for  a  voyage  at  and  from 
Archangel  to  Great  Britain,  on  goods  to  be  thereafter 
valued  and  declared  by  ship  or  ships.  The  broker,  having 
Meived  wrong  information  as  to  the  ships  on  which  the 
goods  were  to  be  loaded  at  Archangel,  wrote  the  following 
declaration  on  the  policj  and  got  it  signed  by  the  under- 
writers:— 

"  The  interest  attached  to  this  policy  is  hereby  declared 
to  be  flipped  on  board  the  *  Tweende  Venner'  and  the 
*  Meptonos.' "  Shortly  afterwards  the  broker,  discovering 
that  the  goods  had,  in  fact,  been  shipped,  not  on  board'  the 
"  Tweende  Venner  "  and  the  "  Neptunus,"  but  on  board  the 
"  America/'  inserted  a  freah  memcMmdnm  in  the  policy, 
hy  which  the  interest  was  declared  to  be  on  board  the  latter 
ship.  This  the  underwriter  would  not  sign,  and  afterwards 
refused  to  pay  a  loss  on  the  goods,  on  the  gnmnd  diat  tfao 
pdiiy  had  never  attadied  on  any  goods  shipped  by  the 
"America."  But  Lord  EUenborough  and  the  Court  of 
King's  Bench  held,  that,  as  the  declaration  of  interest  need 
not  have  been  in  writing  at  aU,  the  first  dedanttion  did  not 
form  any  part  of  tiie  contract,  and  that  the  mistake,  being  a 
mere  blunder  in  the  names  of  the  ships  first  declared,  might 
be  corrected  without  any  fireah  etaittp,  «id  tiiat  ^  policy 

(0  Scott  t;.  Globe  M«.  In..  Ok  (189S),  1  (km.  Cm.  870.  See  new 
Mar.  Ins.  Act,  1906,  8.  26  (8),  dSmmmd  infra,  $  888b. 
(u)  Mar.  Ins.  Act^  1906,  «.      «ai-».  ^)  and  (8),  ante,  §  Igfi. 


Where  port 
of  k>ading 
unknown. 


Declaration 
before  Ion 
is  not  a 
condition 
precedent  to 
plafaitiff's 
reooTesj. 


attached  upon  the  goods  shipped  on  board  the  "America,"   Sect.  187. 
in  the  same  mamier  as  if  the  first  declaratioii  had  never  been 
made  (x), 

188.  As  the  merohant  may  be  ignorant  of  the  name  of  the 
exact  port  at  which  the  goods  may  be  loaded  on  board,  an 

insurance  on  goods  "on  board  ship  or  ships"  will  attach  on 
goods  landed  at  any  port  within  the  limits  of  the  voya^ 
insured  («/) ;  though  of  ooaree  it  would  not  cover  a  cons^- 
ment  sent  from  a  different  part  of  the  world  from  that 
mentioned  in  the  policy,  or  from  any  place,  in  short,  not 
oomprised  within  the  limits  of  the  risk,  upon  a  fair  con- 
struction of  the  terms  of  the  policy  (z). 

As  a  general  rule,  the  name  of  the  ship  ought  to  be  de- 
clared before  notice  of  the  loss.  As,  however,  cases  may 
occur  in  which  this  would  not  be  possible,  as  where  the 
Assured  does  not  ascertain  the  name  of  the  ship  till  he  bears 
of  her  loss,  it  is  in  no  case  a  condition  precedent  to  thio 
plaintiff's  right  to  recover  on  the  policy  (a).  It  waa  a  re- 
cognized usage,  now  incorporated  in  sect.  29  of  the  Marine 
Insurance  Act,  1906,  that  such  a  declaration  may,  and  indeed 
must,  be  made,  and  if  necessary  rectified,  even  after  the  loss 
is  known  (&). 

(jp)  Bobinaon  v,  Touray  (1811),  8  Gamp.  158;  1  M.  &  8.  217. 
(y)  Hunter  v,  LeatUey  (18»0),  10  B.  &  C.  858.   The  policy  in  this 
•case  oontuned  a  yeiy  eoctMMlTe  licence  to  touch,  stay  and  trade. 

(z)  2  Valin,  tit.  ri.  art.  4,  p.  46;  3  Boulay-Paty,  Droit  Mar.  410; 

and  his  Comment,  on  Emerigon,  vol.  i.  p.  175. 

(a)  Craufurd  v.  Hunter  (1796i),  8  T.  B.  16;  Harman  v.  Kingston 
(l&ll),  3  Camp.  150. 

<ft)  Gledstanes  r.  Royal  Exch.  Ass.  Co.  (1864),  34  L.  J.  Q.  B.  30; 
lonides  v.  Pacific  Fire  and  Mar.  Ins.  Cb.  (1871),  L.  R.  6  Q.  B.  674; 
7  Q.  B.  517;  and  per  Brett,  J.,  Stephens  v.  Australasian  Ins.  Oo. 
(1872),  L.  R.  8  C.  P.  18,  23.  Se©  Dunlop  v.  Townend,  [1919]  2  K.  B. 
127. 

l%e  usage  on  which  s.  29  (3)  of  the  Kar.  Ins.  Act,  1906,  is  based 
was  slated  in  Steplieiis  v,  Aaistralasian  Ins.  Oo.  in  these  wocds:— "  Ac- 
oofding  to  &e  usage  (A  tiie  inMuaiioe  business,  when  a  poH^  Is  effecM 
4m  goods  by  ddp  or  i^pe  to  be  thweafter  declared,  ibe  policy  attadbes 
to  tile  goods  as  soon  as  and  in  t^e  order  in  whioh  they  are  shipped; 
JMid  diiecfliy  the  assimd  knows  ol  the  shipment  of  the  goods,  he  is  hoond 
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^®  ploiiitifPs  were  the  agents  in  London  of  the  Hong  Kong^ 
gjJJ^.  Insurance  Company,  and  had  for  some  time  kept  that  com- 
Amb,  Oo.        panj  re-insured  with  the  Eoyal  Exchange  Assuniioe  Com- 
pany  for  aU  snmB  in  excess  «f  5,0001.  upon  goods  by  any  one 
diip  nndw  a  Hong  Kong  policy.  The  manner  was  to  effect  a 
policy  of  re-insurance  for  7,000^.  or  10,000^.  on  goods  by  shif^ 
or  ships,  to  be  afterwards  declared  as  partieiilareoaiae  to  iiand 
by  the  Calcatia  maU.  On      15th  of  February,  1860,  the 
Cycutta  agent  of  the  Hong  Kong  company  wrote  to  the 
plaintiffs  notifying  an  excess  in  the  ca^  of  the  "Bed 
Gauntlet."  On  the  16th  <rf  MaitOi  tibe  "  Bed  Gauntiet "  wa* 
posted  at  Lloyd's  as  having  been  burned  and  scuttled,  with 
partial  salvage  of  her  cargo.    On  the  17th  of  March  the 
plaintiffs  appropriated  the  residue  of  the  sum  insured  by  the 
policjr  thmi  coimit  to         shipments  underwritten  by  the 
Hong  Kong  oompany;  and  on  the  19th  they  effected  a  new 
policy  for  10,000Z.  on  goodfi  by  ship  or  ships,  loet  or  not  lost, 
which  new  policy  was  expressly  declared  "to  succeed the 
current  poUey.   On  the  21st  the  plaintiffs  received  from 
Calcutta  the  letter  of  the  15th  February,  and  then  for  the- 

to  deckre  them  to  the  underwriter  on  the  policy,  and  to  dedare  tiiem  in 
tte  order  in  which  they  are  shipped.    He  is  not  entitled  to  declwt, 
Of  the  risks,  and  remain  his  own  insurer  as  to  the  others.    In  cm» 
e^ht  or  otherwise,  the  goods  are  declared  on  the  policy  in  an  o;^ 
Ibd^tfirom  that  in  which  they  were  shipped,  the  assured  is  bound  to 

Z^JT  i?^'''^'  ^""^  "^^^^  correspond  with  the  order  of 

^o^ld  require  to  see  the  bills  of  lading 
deaJ«.tU«B  being  made  to  follow  the  sequZ' 

The  usage  as  here  stated,  ~  lidd  in  tiie  owe  of  the  Imperial  Mar 
IBS  G,.      Rr.  !„.  C«p.,  IM,  (m»),  4  C.  P.  J>.  166,  to^  bindir^ 
on  a  fire  insiirance  oompany  idOdi  imd  i^bmnd  a  mnnm  insurant 
company  against  fire  risks.  mroranoe 

In  a  later  case,  Inglis  v.  Stock  (1885),  10  App.  Cat.  m,  289  Lord 
Blackburn  said  that  if  the  assured  had  severaTadventn^' 

the  description  in  the  policy,  the  assured  might  select^hi,  pjl^ 
^ich  was  to  be  protected  by  the  policy,  subject  to  the  qualCm 
Slif^lTJ^'^J  adventure  which  camt 

b*«i  eaT«ed^tho^h  not  declared.  This  differs  to  some  exten*  W  til 
wle  in  «i©  Mar.  Ing.  Act,  1906,  s.  29  (3).  ^ 
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first  time  learned  that  their  Company  had  taken  risks  on  the  Sect.  18a 
mrgo  of  the  "  Ked  Gauntlet "  in  excess  of  5,000/.,  whereupon  ' 
they  immediately  desired  the  defendants  to  apply  the  new 
policy  to  the  "  Red  Gauntlet."  This  was  refused  by  the 
defendant  compajiy;  but  the  Court  held,  to  the  contrary, 
that  the  plaintiffs  were  entitled  to  have  the  policy  of  the 
19th  of  March  so  applied  (c).  It  is  always  expected,  and 
it  may  be  made  an  express  condition,  that  the  assured  shall 
declare  his  interest  at  the  earlieet  possible  opp<N-tunity  (d). 
Where  a  contract  of  insurance  required  such  declarations  to 
be  made  as  soon  as  possible  after  the  sailing  of  the  vessel,  it 
was  held  by  the  Privy  Council  that  this  was  a  promissory 
warranty  and  that  failure  to  comply  with  it  disentitled  the 
assured  to  recover  for  a  loss  (e). 

180.  A  very  nice  question  has  sometimes  arisen  as  to  the  How  losa 
application  of  the  loss  when  there  are  two  or  moi-e  policies  of  ^if^["!JSS[^ 
this  looee  description  on  different  parcels  of  goods.    In  this  ^^^^'^ 
country  it  was  eetaUished  by  the  f oilowing  decisions,  that  the  poUeMs 
assured,  in  case  of  loss,  had  a  right  to  apply  either  policy  ^od^^iT 
to  a  loss  on  board  any.  ship  he  pleased  that  came  within  the  ^^^^^^ 
terms  of  such  polioj*. 

A  merchant  in  India  caused  two  insurances  to  be  effected  Henchman  v. 
ill  London,  one  for  6,000?.  on  goods  on  board  any  ship  or 
ships  which  should  sail  from  Bengal  to  London  between  the 
1st  of  November,  1779,  and  the  Ist  of  July,  1780;  the  other 
on  goods  on  board  any  ship  or  ships  which  should  sail  on  the 
same  voyage  between  1st  February  and  31st  December,  1780. 
He  loaded  goodis  to  tha  amount  of  4,889^.  on  board  the 
General  Barker,"  and  to  the  amount  of  4,5001.  on  board  the 
"  Ganges,"  and  entered  a  declamtion  before  the  Chief  Justice 
in  Bengal,  that  he  had  shipped  on  board  the  "  Geneial 
Barker"  4,889/.  of  tibe  risk  intended  to  be  covered  by  the 
6,000/.  policy  (/).    Both  ships  sailed  within  the  time  men- 

(o)  GledBtanes  v.  Boyal  Bxoh.  Am.  Co.  (1864),  84  L.  J.  Q.  B.  80. 

(d)  See  Wesketfc,  520;  1  HulKp*,  a.  438. 

(e)  Union  Ins.  Soc.  of  Canton  v,-  Wills,  [1»1«]  1  A.  C.  281. 

(/)  Tx)rd  ManAfiold  overruled  an  objection  taken  at  the  Idat  to  the 
admiMibility  of  this  deolarataoa  ia  ovideiice,  and  allowed  it  to  be  read. 
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1^9^  lt>i  tioned  in  both  policies.  The  "Ganges"  arrived  safe,  but 
tkB  General  Baricer"  was  lost.  The  plaintiff  claimed  a 
lolal  I088  nnder  tiie  6,000^  policy.  Lord  Mansfield  at  the 
trial,  and  the  Court  in  Banc,  held  that  he  had  a  right  to  applj 
the  loss  to  the  General  Barker/'  and  he  recovered  accord- 
ingly 4,889L  (^). 

Kewley ».  Freeland  and  Rigbj,  a  mercantile  house  at  St.  Vincent, 
directed  the  plaintiff^  their  Liyerpool  oonespondents,  to  get 
1,2^.  insured  on  cottmi  on  board  the  "Elizabeth"  from 
Granada  to  London;  and  1,300?.  on  other  cotton,  which  they 
intended  to  send  by  some  other  ship  that  would  sail  by  the 
fiivl  mavoy.  The  pkintillB  aoocMrdingly  got  1,260L  insured 
in  London  on  goods  on  board  the  "Elizabeth,"  and  also 
l,300r  on  goods  "on  board  ship  or  ships,"  viz.,  700Z.  in 
MwerpwA  and  600^  in  L(»Mlon.  The  700^.  policy,  on  which 
the  action  was  brought,  was  "  at  and  from  Granada  to  Liver- 
pool, on  any  kind  of  goods  as  interest  should  appear  in  ship 
or  ships  on  aoooimt  of  Ereeland  ^uad  Bigby,  wftrranted  to 
tail  on  or  before  the  let  of  Angust,  1793,"  without  any 
exception  of  the  goods  on  board  the  "  Elizabeth."  The 
"  Elizabeth  '  arrived  safe  in  Liverpool:  the  "  Heart  of  Oak," 
on  board  of  whidi  the  second  cargo  ultimately  tamed  out  to 
have  been  shipped,  was  totally  lost  on  the  voyage.  Both 
ships  had  sailed  before  the  1st  of  August,  the  time  warranted 
lor  sailing  in  the  700^.  policy  {h).  The  jdaintif^s'  daim  for 
a  total  loss  under  this  policy  was  resisted,  mainly  (i)  on  the 
ground  "  that,  as  a  ship,  anslwering  the  description  in  the 
700 policy  and  having  on  board  property  of  Freeland  and 
Bigby  to  the  full  amoont  ttoein  insuied,  had  arrived,  this 
policy,  being  on  ship  or  ships,  might  and  ought  to  be  applied 
to  that  ship,  and  was  satisfied."  The  Court,  however,  held, 
that  the  assured  had  clearly  a  right  to  apply  such  an 
insurance  to  whatevw  ahlp  they  thought  proper,  wiihin  the 

(g)  Henchman  v.  Offley  (1782),  2  H.  Bl.  345,  n. 

(A)  Marshall  omits  this  circumstance,  1  Ins.  168. 

(t)  The  other  ground  was  the  illegality  of  insurances  OH  dlip  or  ahij^ 
as  to  which,  howeverj,  the  Court  entertainod  no  doobt. 
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terms  of  it;  and  were  therefore,  under  the  circumstances,  Sect.  189. 
entitled  to  recover  the  whole  sum  therein  insured  (;). 

The  rule  that  the  assured  may  select  the  policy  on  which 
he  will  declare  a  particular  shipment  has  no  application 
where  it  is  stipulated  that  one  floating  policy  shall  follow 
another  (fc).  Moreover,  as  sect.  29  (S)  of  the  Marine  In- 
surance Act,  1906  (/),  provides  that  the  declarations  under  a 
floating  policy  mu^t  comprise  all  consignments  within  its 
terms,  the  rule  seems  to  he  no  longer  law  (m);  for  when  the 
assured  has  effected  two  pr  more  floating  policies  not  stated 
to  be  successive,  it  seems  to  follow  from  sect.  29  (3)  that  he 
must  declare  his  shipments  on  all  the  policies  on  which  it  is 
possible  to  declare  them.  He  cannot,  of  course,  recover  more 
in  all  than  the  value  of  the  goods,  and  a  difficulty  arises, 
therefore,  in  determining  when  the  policies  become  ex- 
hausted: must  the  whole  value  of  each  shipment  be  deducted 
for  this  purpose  from  the  total  sum  insured  by  each  policy, 
or  must  this  value  be  divided  rateably  among  the  different 
policies? 

190.  It  is  an  implied  oondition  of  the  policy,  that  the  Of  changing 

n        1  i>  ths  fillip. 

ship  named  therein  should  not,  after  the  commencement  of 

the  risk,  be  changed  without  necessity  or  the  consent  of  the 
uinderwriters;  for  suph  unnecessary  pr  unsanctioned  change 
of  the  ship  produces  an  alteration  of  the  risk,  and  therefore 
exempts  them  from  liability  (w). 

(/)  Kewley  v.  Byan  (1794),  2  H.  Bl.  343;  1  Marshall,  Ins.  168. 
(Jb)  See  ante,  §  186. 
(0  ^nU,  §  186. 

{m)  Sir  M.  Chalmers  and  Sir  Douglas  Owen  are  of  opinion  tliat  the 
rule,  for  which  Henchman  v.  Offley  and  Kewley  v.  Byan  are  clear  autho- 
rities, had  ceased  to  be  law  before  the  Act  was  passed;  but  the  only 

reason  given  for  this  statement  is  that  floating  policies  are  now  com- 
monly effected  "to  follow  and  succeed."  See  Chalmers  and  Owen,  Mar. 
Ins.  Act,  p.  44.  No  usage  has  been  established,  by  virtue  of  which 
the  rule  can  be  treated  as  having  ceased  to  apply  to  policies  not  expressed 
to  be  consecutive. 

(w)  Upon  this  subject,  generally,  consult  Emerigon  (c.  xii.  s.  16,  vol.  i. 
j)p.  419 — 425),  who  •discusses  it  with  his  usual  masterly  display  of 
research  and  reasoning;  see  also  Pofiiier,  d'Aseurance,  Nos.  63i,  69,  70,  71. 
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•m*.  tm.      If  the  policy  be  upon  ship,  it  is  clear  that  the  liability  of 
U  u^uices  the  Underwriters  will  be  »t  aa  end  dinotly  the  speoifie  subject 
<if  Iniitraiioe  has  bee^  wholly  lost,  as  by  foundering  at 
aea;  or  wholly  destroyed      a  ship,  either  by  ahipwreok  or 
irreparable  damage. 

^*  ""^^^  therefore,  in  policies  upon  other  subjeoto 
^^es^iV  of  insuranoe,  as,  for  instance,  goods,  freight,  prc^ts,  &e.,  that 
ship  wm  «ny  qnastioa  as  to  the  e&ect  <d  changing  ihe  ship  can  possibly 
^rwritiS,!  ^^^a'-d  ^  these  it  may  be  laid  down,  that  if 

either  before  the  commencement  of  the  voyage  or  dujing  the 
ooorse  of  it,  the  ship  named  in  tiie  policy  be  changed  without 
msoessity,  or  withont  the  oonsmit  of  the  underwriters,  they 
will  be  discharged  from  their  liability  (o).  This  rule  holds 
good  even  though  the  siOwtitated  ship  may  be  of  larger 
dimensiQns  m  greater  strength  tiian  tiiat  originally  named  in 
the  policy,  or  though  both  ships  perish  on  the  voyage 
for,  by  the  fact  that  a  given  ship  is  named  in  the  instriMnent, 
the  underwriter  has  a  right  to  say  that  he  had  some  peculiar 
Msons  for  insuring  a  ridk  on  that  very  ship  which  would 
not  apply  to  any  other. 

Thus,  if  the  underwriter  has  agreed  to  insure  three  several 
parcels  of  goods,  eacdi  of  the  valu,e  of  1,000?.,  one  on  board 
the  "St.  Joseph,"  another  on  board  the  "Triton,"  and  a 
third  on  board  the  "  Syren,"  making  together  3,000^.,  but 
the  merchant  afterwards  loads  these  parcels  all  on  board  the 
"  St.  Joseph,"  the  underwriter  will  only  be  liable  upon  the 
policy  effected  on  goods  on  board  the  "St.  Joseph,"  and 
that  only  to  the  extent  of  1,000/.;  tokd  as  to  the  remaining- 
2,000?.  he  will  be  dischai^ed,  although  all  the  three  ships 
may  have  perished  in  the  course  of  the  voyage  (g). 

^  102.  By  sect.  59  of  the  Marine  Insurance  Act,  1906— 

Where,  by  a  peril  insured  against  (r),  the  voyage  is 
(o)  1  Emerigwi,  e.  adi.  s.  1«,  p.  41S.  See  pott,  §  468. 
EeSn^^*^'         ^*  a'AiWMuiee,  No.  68,  p.  Ill,  par 

(q)  Code  de  Commerce,  art.  361 ;  4  Boulay-Paty,  Dioit  Mar.  1S2  Sm 
Dickson  V,  Devitt  (1916),  21  Com.  Cas.  291. 
J    (r)  If  these  words  imply  that  where  the  tranahipment  is  aiade  neoes- 
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interrjupted  At  an  intermediate  port  or  place,  under  such  Sect.  198. 
oircijamBtaiioes  as,  apart  from  any  special  stipulation  in 
the  contraot  of  affreightment  to  j.ustify  master  in 
landing  and  le-shipping  the  goods  or  other  moveables,  or 
in  transhipping  them,  and  sending  them  on  to  their 
destinsitian,  jthe  liability  of  the  insurer  continues,  not- 
withstanding the  landing  or  transhipment  (0- 

The  general  rujie,  as  stated  previously  in  this  work,  is  that  Transhipment 
if  the  underwriters  ecmsent  to  the  change  of  ship,  or  if  in  ^^^*» 

the  cou.r8e  of  llic  voyage  tlio  ship  beeoiiies  so  disabled  (li*)  °* 
as  to  be  incapable,  by  any  means  at  the  master's  disposal,  of 
being  repaired  at  all,  so  as  to  take  on  the  cargo,  the  master, 
as  agent  for  all  concerned,  may  procure  another  ship  in  which 
to  forward  the  eai-go  to  its  port  of  destination;  and  in  such 
case  the  change  of  ship  does  not  discharge  the  u^erwriten, 
on  goods,  freight,  or  profits,  fifom  their  liability  for  loss  on 
the  subjects  iiisu,red,  which  may  occur  subsequently  to  such 
change  of  ship.  Many  cases  will  occur  in  the  later  part  of 
this  work,  u^der  the  head  of  Constructive  Total  Loss  of 
Goods  and  Freight,  which  will  serve  to  illustrate  this  posi- 
tion: we  shall  also  have  occasion,  in  considering  the  duties 
of  the  master,  to  discujss  those  oases  of  necessity  which  give 
him  the  right,  if  they  do  not  impose  upon  him  the  dnty,  of 
forwarding  the  goods  in  another  ship.    This  position  was 

sary  by  a  peril  uot  insured  against,  the  liability  of  ihe  insorer  does  not 
eontinue,  they  seem,  so  far  as  the  insuxanoe  is  ooncerned,  to  impose  a  ^ 
zestrioticHi  upon  tiie  right  to  reoover,  for  wMeh,  before  iiie  Aet,  there 
WM  no  authority.  Vm  instanee,  if  goods  insured  only  against  war  ridoi 
cr  lire  are  neoessarily  trandiipped  in  ecHuequeaoe  of  the  aiiip  being  dis- 
abled by  perils  of  ibe  sea,  does  the  insuranoe  come  to  an  end? 

(«)  Wide  powers  of  transhipment  are  sometimes  given  by  the  contract, 
etpeoially  by  bills  of  lading  for  goods  carried  on  a  general  ship.  The 
transhipment  must,  however,  be  justifiable  independently  of  the  express  ^ 
terms  of  the  contract  of  carriage,  if  the  insurer's  liability  is  to  contiMMu 
Where,  however,  the  contract  of  afiEreightment  gave  liberty  to  tranship, 
and  the  policy  contained  the  clause  "  all  liberties  as  per  contract  of 
affreightment,"  the  0.  A.  held  that  the  goods  were  covered  after  tran- 
shipment: Belgian  Grain,  &o.  Go.  v.  Cox,  [1919]  W.  N.  308. 

(0  See  post,  §  468. 

(u)  See  note  (r),  supra,  as  to  the  position  when  the  ship  is  disabled 
by  a  peril  not  insured  against. 


I  AAA 
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first  ostabhshcd  in  this  coimtry  by  l^e  case  of  PlanUmour  v. 
*  Staples  (a;),  and  has  ever  mm  been  leoogniaed  (y).    It  is 

j  appr^ended  tfeat,  evMi  where  goods  are  insured    on  board 

I  ship  or  ships,''  there  is  no  general  right  to  tranship.    As  soon 

as  the  shipment  has  taken  place,  the  eieet  is  the  same  as  if 
I  the  ship  sekcted  had  been  expressly  named  in  the  policy  (z) . 

(»)  (ITil),  1  T.  B.  611,  n.;  S.  C,  3  Dougl.  1. 
OOSwAe  nde  fnrtlMr  diMoned  infra,  §  207  et  seq. ;  and  cf .  Shipton 
».  ttnniluu  (1818),  9  A.  ft;  E.  814. 
(e>  See  mfra,  §  488. 
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OHAPTEB  X. 

OF  THE  MASTEB. 

SECT. 

Naming  and  Changing  the  Master   194 

His  Power  to  Borrow   196 

to  Hypetheoate     SeXL  Gargo  196—200 

to  Sell  Ship  201—204 

*      to  Sell  the  whole  Cargo  206,  206 

to  Tranship   207 

Is  it  his  Duty  to  Tranship?   ....208—212 

Effect  of  Transhipment   213—215 

Master's  Duties  in  Cases  of  Abandonment   216 


193.  It  is  not  intended,  in  this  place,  to  discuss  those  of  the 
general  duties  of  the  master,  which  more  properly  fonn 
p6urt  of  a  treatise  on  shipping;  it  is  proposed  to  notice  6U,ch 
points  only,  in  respect  to  the  master,  as  have  a  bearing  oni 
the  snbject  of  sea  insurance;  asxd  to  this  end  we  will  con- 
sider— (1)  The  naming*  of  the  master  in  the  policy,  and 
subsequently  changing  him;  (2)  His  power,  in  a  port  of 
distress,  of  hypothecating  the  cargo,  or  selling  part  of  it,  in 
order  to  repair  the  ship;  (3)  His  power  to  sell  the  ship  oi^ 
the  whole  cargo;  (4)  His  power,  in  case  the  first  ship  is 
disabled,  of  sending  on  the  cargo  in  another;  and  (5)  The 
relation  in  which  he  stands  to  the  assured  and  to  the  under- 
writer  in  case  of  abandonment. 


194.  After  the  blank  left  in  ou^*  common  printed  forms  of  of  naming 
policy  for  the  name  of  the  mast^  come  the  following  woixLs:      ^^cy^  ^ 
"or  whosoever  else  shall  go  for  master  in  the  said  ship,  or  and  of 
by  whatsoever  other  name  or  names  the  said  ship,  or  the  changing 
master  thereof,  is  or  shall  be  named  or  called." 

From  this  clause  it  is  abundantly  evident,  that  it  is  no 
implied  condition  in  our  English  policies  either  that  the 


* 


• 
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miUBter  should  be  mmdtlj  mmBd,  cw  that  die  same  master 
should  continui^  on  board  throughout  the  voyage  (a). 
WhaUihaage  The  law  is  the  same  in  France  (b).  Emerigon,  however, 
vittrtes  tii«  limits  the  generalit j  of  the  words  to  this  extent,  that  they 
lAall  not  apply  to  a  master  who  is  of  any  other  nation, 
especially  in  time  of  war,  so  as  to  increase  the  risk  of  the 
underwriters,  by  substituting  a  belligerent  as  master  instead 
of  a  neutral 

Thus  there  seems  no  doubt  that  another  master  may  be 
substituted  to  ocanmand  ihe  ship,  instead  of  him  who  is 
named  in  the  policy,  without  the  consent  of  the  under- 
writers, and  before  the  commencement  of  the  voyage;  pro- 
vided always  that  the  change  be  made  in  perfect  good  faith, 
and  the  substitute  be  competent  (d).  If  the  substitution  can 
be  shown  t/o  have  been  effected  for  any  fraudulent  purpose, 
it  will,  of  course,  vitiate  the  policy  (e). 

If  in  the  oourse  of  the  voyage,  from  death,  disability,  or 
other  necessary  cause,  the  master  originally  named  in  the 
policy  be  rendered  incapable  of  acting,  or  if  he  abandon  his 
command,  the  substitution  of  ano^er  captain  in  sudh  case  (d 
necessity  will,  of  course,  make  no  difference  to  the  policy  (/). 
Even  in  such  case  the  command  ought  not  in  time  of  war  to 
^  be  delegated  to  an  enemy;  nor,  except  in  case  of  absolii^ 
mmmdtjf  if  the  ship  be  British,  ought  tlie  appointment  to 

(«)  The  blank  for  the  name  of  the  master  is  now  seldom  filled  up: 
ante,  §  17. 

(6)  1  Emerigon,  c.  vii.  m.  1,  2,  3,  pp.  184—190. 
(0)  Ibid.  p.  187;  Bonky-Paty,  in  his  Comment,  ibid.  p.  188,  agrees 
witli  BmeagOA  in  tiiU  enutrnetion  of  ibe  dame.  Anumld  added: 
"  Him  limllrtimi  atmaa  wj  reaBonaUe^  and,  riwnld  the  ease  ever  arise, 
wmM  no  doubt  be  xaliied  in  our  Gonrts."  Tk»  Sditors  aobmit,  how- 
ever, liiat  the  shipowner  is  under  no  obligation  to  appoint  a  master  of 
bis  own  nation  when,  as  under  Eng^iah  law,  an  aliea  is  aoi  diaqoaliied 
from  acting  as  master. 

(d)  See  Walden  t;.  N.  Y.  Firoaen's  Ins.  Co.  (18U),  12  JoiiBSOn's  B. 
128;  3  Kent's  Comm.  257. 

(e)  Boulay-Paty  on  Emerigon,  c.  vii.  s.  2,  p.  189.  Seeus.  however, 
where  the  owners  were  not  themselves  parties  to  the  fraud.  See  Dudgeon 
V.  Pembroke  (1874),  L.  K.  9  Q.  B.  581. 

(/)  Emerigon,  c.  vii.  s.  3,  pp.  18©,  190. 
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be  oonfemd  on  any  one  that  cbes  not  posBOse  a  Britisli  SMt.  104. 
certificate  of  qualification  for  master  on  such  a  voyage  (g). 

195.  The  duty  of  the  master,  in  case  of  damage  to  the  ship,  Master's 
is  to  do  all  that  oan  ba  chnie  towMNls  bnnging  the  adventure  ^orrow^y 
to  a  Buoeessful  termination,  to  repair  the  ship  (if  there  be  a  an<}er 

^  ^  ^  necessity  . 

reasonable  prospect  of  doing  so  at  an  expense  not  ruinous), 

and  to  bring  home  the  cargo,  and  earn  the  freight  if  pos- 
siUe  (A).  To  aeoompliEdi  this  object  of  repairing  his  vess^, 
the  master  is  authorized  to  bind  his  owner,  by  causing  the 
repairs  to  be  done  on  his  credit,  in  which  case  the  tradesman 
may  sue  the  owner;  or  by  borrowing  mmiey  on  his  credit 
where  that  is  necessary,  in  which  case  the  lender  has  his 
remedy  against  the  owner;  or  by  selling  a  portion  of  th<' 
cargo,  wliich  is  in  effect  borrowing  from  the  shipper  through 
the  medium  of  a  sale,  and  in  this  case  t^e  shipper  may  we 
the  shipowner;  or  the  master  may  hypothecate  part  or  the 
whole  of  the  cargo,  which  gives  a  right  to  the  proprietor  of  it 
to  recover  a  comp^isation  from  the  owner  of  the  vessel.  All 
these  are  merely  modee  of  raising  money  by  Ute  agent  of  the 
shipowner  for  his  account  and  for  his  use,  to  enable  him  to  do 
his  duty  by  repairing  the  ship,  and  in  all  the  shipowner  must 
repay  the  lender.  The  agency  to  borrow  by  these  various 
nK>des,  and  so  to  bind  his  employer  to  the  lender,  is  cast  upon 
the  master  by  the  necessity  of  the  case  (t) .  He  may  also 
hypothecate  the  ship  or  the  freight,  or  both,  which  gives  the 
lender  a  right  of  arrest  by  Admiralty  process.  There  is  this 
one  condition,  however,  imposed  by  the  law  on  these  various 
powers  as  an  indispensable  pre-requisite  to  their  exercise,  that 
the  master  is  bound  to  communicato  with  the  owner  of  the 
subject  to  bo  so  dealt  with,  whenev<OT  such  communication  is 
under  the  circumstances  practicable,  and  would  not  be 

(g)  Merchant  Shipping  Act,  1894,  s.  92;  of.  Emerigon,  ©.  ▼U.  s.  8, 
pp.  189,  190. 

(h)  Opinion  of  the  judges  in  Benson  v.  Chapman  (1849),  2  H.  L.  Cas. 
720.    See  also  Hansen  v.  Dunn  (1906),  11  Com.  Cas.  100. 

(«)  Jadgment  of  Court  of  Exchequer  in  Duncan  v.  Benson  (1847), 
1  Ezoh.  665;  in  Bouon  v.  Duncan  (1849),  3  Exch.  6.55. 
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^        attended  with  msk  delay  as  n&igt  prove  seriously  detrimeiitai 

to  the  interests  involved  (j) . 

Power  to         x96w  It  is  not  proposed  to  consider  here  the  authority  of  the 

liypouiecate  *    *  </  • 

master  to  bind  his  omm     borrowing  money  to  repair,  or  hy 

causing  repairs  to  be  done  on  his  credit  (A;),  but  merely  to 
notice  a  few  points  connected  with  his  power  to  hypothecate 
and  sell  the  eai^,  or  part  of  it.  Witii  regard  to  his  ii§^t  to 
hypothecate,  it  is  now  clear  law,  that, — to  use  the  language  of 
Lord  Stowell,  in  the  celebrated  case  of  The  Gratitudine 
—in  cases  "of  instant,  unfoxeseen,  and  nnpronded  neoes- 
aity,"  the  master  having  no  othw  means  whatever  of  procur- 
ing funds,  may  hypothecate  not  the  ship  only,  but  the  cargo 
also,  in  order  to  raise  money  for  the  repairs  of  the  ship  (^). 
in  sudi  eases  the  master,  who,  in  Hie  CMrdinary  course  of 
things,  is  a  stranger  to  the  cargo,  except  for  the  purposes  of 
safe  custody  and  conveyance,  has  forced  upon  him  the 
character  of  agrait  and  superaigo,  not  by  the  immediate  act 
and  appointm^t  of  the  owner,  but  by  the  general  policy  of 
the  law  (m). 

The  extent  of  this  agency,  thus  created  by  necessity,  is  oidy 
to  bind  the  own«r  of  ih»  cargo,  or  (in  cases  of  h3rpotheeatioii) 

the  cargo  itself,  to  the  lender  of  the  money:  it  does  not  bind 
the  owner  of  the  cargo  as  against  the  owner  of  the  ship  (n) . 

(l)  fbe  Ourver  on  Carriage  by  Sea,  8.  316,  and  cases  there  cited;  to 
which  may  he  added  Australian  Steam  Nav.  Co.  v.  Morse  (18'72),  L.  R. 
4  P.C.  222;  The  Gipsy  (1864),  33  L.  J.  Ad.  185;  Maolachlan'a  Ship- 
ping, 5th  ed.  59,  164.  Such  communication  is  not  required,  when  it  is 
not  necessary  under  the  law  of  the  flag:  The  Gaetano  and  Maria  (1882), 
7  P.  D.  137,  C.  A.  When  the  master  does  not  know  who  the  owner  of 
the  cai^o  is,  he  will  satisfy  his  obligation  by  communicating  with  the 
^pperof  the  cargo,  or  his  agent:  E^ein  v.  Lindsay,  [1910]  S.  C.  231. 

(M)  The  authorities  are  collected  in  Maude  6l  Pollock  on  Shipping^ 
4tii  ed.  p.  5a4;  and  see  Oanrer,  s.  310. 

(0  The  Gntitadine  (ISM),  3  O.  Bob.  240.  See  The  Bontida  (18S4), 
«F.B.  177. 

(m)  The  Qxsliftadiiie,  Bu^fra, 

(ft)  "The  eMe  of  The  GratitadiM  deidi  ool^  wiA  tte  Mfliofity  of 
Ishe  maoter  in  rtmpoc^  <rf  binding  the  cwgo  to  the  lendi&r  of  ihe  money', 
il  detaimuMd  mallbiog  aa  to  the  relatiTe  lights  of  the  owners  of  the  ahip, 
and  of      tttsgotf  imter  §9;**  per  Paltoon,  jr.,  dettTwiag  the  foAgmmt 
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Wi.  An  attempt  Wfts  made  in  OBeeafie  to  oony  liie  do  Sect.  197. 
of  Lord  Stowell  beyond  this  limit,  and  to  contend  that  the  Benson  r. 

act  of  the  master,  in  necessarily  and  justifiably  hypothecating 
the  oargo,  bound  the  owner  thereof  8o  as  to  preclude  him 
from  recovering  against  the  owner  of  tiie  ship  for  loss  incuned 
in  consequence  of  the  hypothecation.  The  facts  were  shortly 
these;  The  master  of  the  "Lord  Cochrane,"  a  ship  damaged 
by  perils  of  the  seas,  hypothecated  at  a  foreign  port 
(Pernambuco),  by  one  bottomry  bond,  for  necessary  repairs, 
the  ship,  freight,  and  cargo,  amongst  which  were  the 
plaintiff's  goods.  The  ship  and  freight  realized  less  than  the 
sum  borrowed,  and  the  jjlaintiff,  being  obliged  to  contribute 
towards  the  difference,  and  also  to  pay  his  proportion  of  the 
costs  of  a  suit  instituted  in  the  Court  of  Admiralty  by  the 
obligee  of  the  bond,  brought  his  action  against  the  defendant, 
as  owner  of  the  ship,  on  an  implied  promise  to  indemnify. 
The  Court  of  Exchequer  were  unanimously  of  opinion  that 
the  plaintiff  might  maintain  such  acticm,  on  the  simple 
principle,  that  as  betwe«i  him-  and  the  defendant  (the  ship- 
owner), his  cargo  had  been  pledged  to  secure  the  defendant's 
debt,  and  therefore,  as  the  plaintiff  had  been  compelled  to 
pay  the  debt  through  the  medium  of  the  pledge,  he  must  be 
reimbursed  by  the  defendant  (o) .  The  point  was  decided  the 
same  way  by  the  Court  of  Exchequer  Chamber  on  a  bill  of 
exceptions  (;>).  Fatteson,  J.,  who  delivered  the  judgment 
of  that  Court,  thus  stated  the  law  as  to  the  authority  of  the 
master  and  the  liability  of  the  shipowner:  — 

"  In  ordering  the  repairs  of  the  ship,  the  master  acts  exdu-  Master  agent 

of  shipowner. 

of  fhe  "Exthoqjaex  Chamber  in  Benaon  v,  Bnnean  (1S49),  S  Ezch.  656. 
The  passage  in  ihe  text  ie  tehea  from  tiie  2nd  ed.  p.  (229,  but  Arnoald 
^wm  probably  wrong  ia  cnggeaiing  thai  the  master  eooid  involve  Hm 
oaxgo-owner  in  any  penoaal  liahiiiiy  fmr  the  money  boracMrad  for  leptojm 
-of  the  8hlp>. 

(o)  Dnnoan  v.  Beneon  (1947),  1  Exch.  587;  5.  (7.,  17  L.  J.  Exch.  238. 
(p)  The  Inkl  of  exoeptiona  raised  two  substantial  questkHia,  via., 
'whether,  aa  against  the  owners  of  the  ship,  the  master,  under  the 

eiroumstances,  had  authority  (Y)  to  order  the  repairs;  (2)  to  execute 
the  bottomry  bond.  The  Ooort  of  Exohequer  Chamber  held  in  the 
affirmative  on  boih.  * 
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9m,  Mr.  mw%lj  bb  tiie  agent  of  tbe  awom  of  tlie  i^p,  sncl  no  other 

person  but  the  owner  of  the  ship  and  his  agent  can  have  any 
anthoritj  to  oider  the  repairs.  The  owner  of  the  cargo 
oannot  imnst  mi  sneb  repairs  being  made,  for  the  shipowner 
is  absolved  from  his  contract  to  carry  if  prevwited  by  perils  of 
the  sea,  and  he  is  bound  by  it  if  prevented  by  inherent  defects 
ill  the  ship.  '  Being,  thmi,  the  agent  oif  the  6h^>owkier  in 
ordering  r^irs,  bow  eaa  he  be  the  a^t  of  any  one  else 
in  borrowing  money  to  pay  for  them?  If,  in  order  to  borrow 
that  moBey,  he  is  obliged  to  hypothecate  not  only  the  ship 
but  Ihe  o«fgo,  lia,  in  eftsety  bomm  money  <m  the  eargo  for 
the  benefit  of  the  shipowner,  just  as  mncb  as  he  would  have 
done  had  he  sold  a  part  of  the  cargo  to  raise  the  necessary 
famds,  in  whiidi  omo  it  is  not  doubted  that  the  shipowner 
must  have  indonnified  the  owtaer  of  the  oargo"  (9). 

196.  The  exeveise  fd  this  power  of  hypothecation  must  be 

very  strictly  watched,  and  rigorously  confined  to  oases  of 
necessity.  The  master  must,  in  the  first  instance,  endeavour 
to  niae  the  money  npon  the  oredit  of  his  owners;  it^  is  only 
when  he  cannot  otherwise  obtain  the  money,  that  he  will  be 
justified  in  hypothecating  (r) .  The  ship  and  freight  must 
^ways  be  resorted  to  in  the  first  instance,  even  though  the 
bond  be  upcm  the  oargo  alone  (s),  and  even  where  Uiere  is 
an  earlier  bond  on  ship  alone,  and  subsequent  bonds  include 
cargo,  the  latter  will  be  enforced  against  the  sliip  alone,  even 
though  the  result  may  be  to  exhaust  the  proceeds  of  the  ship 
and  leave  nolMng  to  satisfy  the  earlier  btrnd  (<).  The  right 
to  hypothecate  is  not  absolutely  confined  to  cases  arising  in  a 
oountiy  other  th^^  that  of  the  owner's  residence.  The  master 
may,  in  eases  that  otherwise  justify  suoh  a  step,  hypotheoate, 
even  although  the  ship  is  in  a  port  of  the  country  where  his 
owners  reside,  provided  he  have  no  means  of  communicating 

(gy  Bmtm  «.  DuiMUi  t  BbbA.  m,  M6;  B.C.,  18  L. J. 

Ikih.  172,  173. 

(r)  Per  Jerwis,  C.  J.,  in  Stainbank  v.  Fenning  (1861),  U  C.B.  8S. 

(#)  The  C^nstancia  (1845),  2  W.  Eob.  404. 

(0  Ibid.;  Tlie  Priflcilla  C18&9),  Laah.  1;  1  L.T.  272;  Garvwr  on 
Gkrriage^  s.  318. 
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with  them,  and  there  is  no  other  mode  of  escaping  from  the  s«ct.  198. 
pressure  of  the  necessity  (te). 

199.  This  power  of  the  tnaster  is  apparently  confined  Power  to 

.11  1  n  J  hypothecate, 

solely  to  hypothecation,  strictly  and  properly  so  called,  as  ^ 

distinet  either  from!  a  mortgage,  which  tran^rs  the  property, 
or  a  pledge  or  pawn  at  oomBMm  law,  which  gives  a,  Ikn  mi 

the  chattel,  and  is  void  wdthout  actual  possession.  Hypothe- 
cation gives  a  maritime  lien,  which  exists  independently  of 
possession,  and  which  can  be  enforced  i^nst  the  subject  of 
it,  through  the  medium  of  legtal  process  on  the  termination  of 
the  voyage:  it  is  also  essential  to  the  validity  of  hyj^othooa- 
tion,  that  the  sea  risk  should  be  incurred  by  the  lender,  and 
that  the  privilege  or  daim:  should  t^e  effect  only  in  tb© 
event  of  the  ship's  safe  arrival  (x). 

Hence,  where  the  master,  besides  drawing  bills  on  his 
owners,  also  executed  an  instrument  which  purported  to  be 
an  hypothecation  of  ship,  cargo,  and  freight,  whereby  the 
merchant  forbore  to  take  maritime  interest,  and  the  master 
took  cm  himself  and  his  owner  the  risk  of  the  voyage,  making 
the  money  payable  at  all  events,  it  was  held  that  thia  was 
beyond  the  scope  of  his  authority  as  agent,  and  did  not, 
therefore,  bind  his  owner  to  the  merchant  who  had  advanced 

the  money  (y). 

But  as  instruments  of  hypothecation  are  the  creatures  of 
necessity  and  distress,  and  usually  contain  the  language  of 
commercial  men  and  not  of  lawyers,  they  receive  a  liberal 
construction.  It  is  not,  therefore,  necessary  that  the  risk 
should  be  mentioned  in  express  terms;  it  is  sufficient,  if  it  can 
be  fairly  and  reasonably  inferred  from  the  whole  document, 

(u)  Maude  &  Pollock  on  Shipping,  4th  ©d.  p.  565;  Abbott,  14th  ed. 
p.  163,  and  cases  there  cited. 

(x)  See  the  judgment  of  Jervis,  O.  J.,  In  Stainbank  v.  Fenning 
(1851),  11  O.  B.  88;  and  of  Parke,  B.,  in  Stainbank  v.  Shepard  (1863), 
13  C.B.  441;  see  also  Broomfieid  v.  Soathern  Ina.  Go.  (1870),  L.  B. 
6  ^x.  192. 

(y)  Stainbank  t>.  Fenning  (1861),  11  O.B.  51;  Stainbank  v.  Sbepafd 
(1863)  (in  ihe  Exoh.  Chamber),  130.  B.  418;  Carver  on  Carriage,  s.  tl2. 
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that  it  was  the  intention  of  the  parties  to  make  the  repajnotent 


fWer  totoll 

portion  of 
oar^o  in  port 
of  distress  for 


1  I. 


Amount 
which  the 
owner  of  the 
goods  sold  is 

entitled  to 
recover. 


200.  The  9d»  of  a  portion  of  the  cargo  by  the  master,  for 
the  repairs  of  the  ship  in  a  port  of  distress,  stands  on  the 
footing  of  a  f oroed  loan  from  ibe  ow*ner  ol  the  goods  through 
tlie  aediiaii  ei  %  sale,  and  k  only  to  he  mortod  to  in  oases 
of  necessity  (a). 

It  can  only  be  exercised  in  a  port  of  distress,  for  the  eole 
purpose  of  enaUii^  the  ship  (or  a  snbstitated  ^p  as  it  dioold 
aeein)  to  proceed  witii  the  cargo,  or  the  residue  of  it,  on  the 
voyage  chartered  or  insured:  henoe,  if  the  master  unduly  puts 
an  end  to  the  voyage  insured,  it  has  been  held  in  the  United 
States,  and  iq^par^Hj  on  yery  good  grounds,  that  the  master 
is  not  justified  in  selling  any  part  of  the  cargo  for  repairs  for 
a  new  voyage  {b). 

The  owner  of  the  goods,  if  t^  ship  afterwards  arrives  at 
her  ^^stination,  is  mtitled  to  recover  against  the  shipowner 
in  respect  of  the  goods  so  sold:  and  he  may  claim,  at  his 
option,  either  the  price  for  which  the  goods  actually,  sold  at 
tiie  port  of  distress  (c),  or,  the  amount  for  which  tiiey  would 
have  sold  at  the  port  of  discharge  (d) . 

But  the  owner  of  goods  sold  for  repairs  at  a  port  of  distress, 
is  only  entitled  to  leocmr  die  amount  which  they  would  have 
realised  at  the  port  of  discharge,  in  case  of  the  ship's  arrival 
there  (e) ;  whether,  if  the  ship  be  lost,  or  fails  to  arrive  at  her 

(z^  The  above  passafipe  waa  adopted  Utemllj  hj  Arnonld  fnm  Wwmlki 
&  Pollock  on  Shipping.    See  4th  ed.  p.  571 ;  aee  also  The  6Mt  T^flp 

(186«),  L.  R.  2  A.  &  K  383;  The  Haabefa,  [1899]  P.  296. 

(a)  See  the  judgment  of  the  Oomrt  of  iRaraAflqiwr  ut  ITnamin  «. 
Benson  (1847),  1  Exch.  555. 

(b)  Watt  V.  Potter  (1820),  2  Maaon's  R.  77;  3  Kent,  Cbm.  173;  taui 
see  The  Julia  Blake  (1882),  107  U.  S.  418. 

(<?)  Campbell  v.  Thompson  (1816),  1  Stark.  490;  Richardson  v. 
Nmine  (1819),  3  B.  &  Aid.  237;  of.  Hoppcir  «.  Buraem  (187e).  1 

O.P.D.  m. 

(d)  Alan  v.  Tobm  (1802),  Abbott  on  Shipping,  14th  ed.  p.  551 ;  Hal- 
Mt    WignuB  (ISfiO),  9  O.  B.  fiSO;  9.  C,  19  L.  J.  C.  P.  281. 
(#)  Amamm  v.  SteplMV  aM2),  7  Bseh.  M7;  8.  a,,  21  L.J. 
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port  of  destination  after  the  repairs,  to  procure  which  the  Bmi.  aoo. 
^goods  were  sold,  the  owner  of  the  goods  can  recover  against 
the  shipowner  the  price  for  whidi  ^ej  actuidly  sold  at  the 
port  of  distress,  seems  an  open  question  in  onr  Courts  (/) . 

As  this  power  of  selling  the  goods  of  the  shipper  for  the 
repairs  of  the  ship  is  conferred  for  the  sake  of  ultimately  «niy  extend  to 
procuring  the  arrival  of  some  part  of  the  cargo  in  the 
repaired  ship,  it  is  obviou.s  that  it  can  only  extend  to  the  sale 
of  part  of  the  eai^  and  not  of  the  entirety;  for  it  cannot 
be  presumed  to  be  for  the  interest  of  the  shipper  that  the 
whole  should  be  sold,  in  ,order  to  enable  the  ship  to  proceed 
empty  to  her  port  of  destinatix)n  (^). 

On  the  other  hand,  the  mastw  wamj  well  hypothecate  the  But  the  whole 

Max.  1  cargo  may  be 

entirety  of  the  cargo,  for  the  hypothecation  of  the  wnole  may  hypotheostod. 
be  for  the  benefit  of  the  whole,  because  it  may  enable  the 
whok  to  be  brought  if}  %  proper  market,  where  it  may  realize 
far  more  than  the  amount  raised  on  hypothecatian  and  the 
expenses  of  the  loan  (h).  It  will  be  sufficient  here  to  have 
pointed  ou,t  thus  generally  the  extent  and  limits  of  this  power, 
reserving  any  particujar  in«rt»noes  of  its  exerdise  for  a  more 
detailed  examination  in  subsequent  parts  of  this  work  (i). 

201.  The  point  of  the  preceding  inquiry  was,  the  extent  of  Power  of  the 

^  1  i_     i_*         J  master  to  sell 

the  power  vested  in  the  master  to  hypothecate  the  snip  and  ship,  or  the 

whole  oazgo. 

(/)  See  the  judgment  of  the  Oourt  in  Atkinson  v.  Stephens.  Lord 
Tenterden  inclines  to  the  opinion  of  Emorigon  as  the  more  reaaonable, 
viz.,  that  the  money  is  oaily  payable  in  oaeo  of  the  Alp's  anii^,  <»  flle 
ground  tiiat  the  metNluuLt  is  thos  no*  plaoed  in  a  worao  oonditkm  ilian 
if  bis  goods  had  nofc  been  sold,  but  b*d  xcBudned  on  boaxd.  See  Abbott 
on  Shippng,  Mli  ed.  p.  246;  14tb  «d.  y.  561.  It  seems,  nevertheless,  to 
be  always  oooipeteiit  for  the  mearohant  to  consider  hims^  as  having* 
lent  to  the  shipowner  the  money  which  the  sale  of  his  goods  actually 
.feidied,  wid  to  recover  this  amount,  at  least,  in  any  event.  See  Hopper 
v.  Bnmess  (1876),  1  O.P.D.  137;  of.  nlso  Maohichlan  on  Shipping, 
pp.  491—494. 

(g)  Freeman  v.  East  India  Co.  (1822),  6  B.  &  Aid.  617:  per  ouriam^ 
Duncan  v.  Benson  (1847),  1  Exch.  537. 

(h)  The  Gratitudine  (1801),  3  O.Rob.  240;  and  see  Duncan  v. 
Benson  (1847),  1  Exch.  537;  Benson  v.  Duncan  (1849),  3  Exch.  666. 
The  Supreme  Oourt  of  the  United  States  affirmed  the  same  principtos  in 
'The  Julia  Blake  (1882),  107  U.  S.  418. 

(»)  See  chapters  on  "  Tofcld  Loss  *»  and  "  Abandonment." 
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cargo,  or  to  sell  part  ,of  the  cargo  for  the  purpose  of  repairingr 
th«  ship  and  enabling  her  to  prosecute  her  voyage.  The 
OMee  now  to  be  oonsidered  are  those  in  whidi,  where  the 
further  prosecaticHi  ci  the  enterprise  has  become  hopeless — 
where  the  ship  cannot  be  repaired  or  the  cargo  forwarded — a 
still  further  extension  is  given  to  the  powers  of  the  master, 
and  he  is  held  jtt,stified,  from  the  paramount  necessity  of 
the  case,  in  selling  the  ship  or  the  whole  of  the  cargo,  oit 
both. 

Nothing  bu,t  a  case  o£  absolute  and  mpreme  necessity,, 
su^  as  sweeps  all  ordinary  rujes  before  it,  can  justify  tho 
master  in  such  sale.  He  is  employed,  as  servant  of  the 
owners,  to  navigate  the  ship,  and,  as  agent  for  both  the  diip- 
owner  Bmd  ^e  mmfaant,  to  carry  the  goods  to  their  p<»t  of 
destination;  his  disposal  by  sale  of  that  which  he  is  thu,s 
entrusted  solely  to  navigate  or  convey,  would  in  ordinary 
eases  be  the  m«re  ^pauthorized  act  of  a  servant  mani^stly 
exoeeding  his  commission.  Extreme  emergencies,  however, 
may  arise  in  which  the  master,  being  at  a  distance  from 
his  home  port,  and  without  any  importunity  of  consulting 
either  the  shipowner  or  the  meardiant,  has  no  alternative 
left  him,  acting  with  perfect  good  faith  as  a  prudent  and 
skilful  man,  and  for  the  best  interests  of  all  concerned,  but  to 
sellthepff^^rtyentnistedtohisdiarge.  What  those  circum- 
stances of  emergency  are,  we  shall  have  frequent  occasion  to 
consid-er  in  treating  the  qu^estion  of  constructive  total  loss; 
we,  therefore,  confine  oursdlves  hete  to  a  l»ief  stat^nent  of  the 
nature  of  this  fower,  and  t^e  limitations  on  its  exercise  (k): 

Maiiireof  tiai     202.        nature  of  the  power  has  been  thus  expressed  by 

^^ed  in  the   Parke,  B.:  "  The  master  has,  by  virtu.e  of  his  employment, 

SSSJSty^irf^*  not  merely  those  powers*  that  are  necessary  for  the  navigation 
file  eaw. 

(^)  The  statenumt  wMdi  followw  k  ntaiaed  in  snlMtaiiee  from  the 
2iid  ed.  pp.  235—237.  In  the  fibapten  on  "Abwdnte  mod  Cbngtruc- 
iiv0  Totel  Ixwe,"  the  editors  have  iwninied  to  dimnss  oeitiln  points  in 
oomwetioii  with  this  subject  wliich  appeajwd  to  tiMu  to  be  ocmtroTexBial  • 
for  instance,  what  ooiHtitntai  anah  a  meemity  at  will  jwtify  thamaaie^ 

mgftllincr- 
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of  the  ship,  and  the  oondupt  of  the  adventure  to  a  safe  tearmi-  .g^ot>  BOa. 
nation,  but  also  a  power  when  such  termination  becomes 

hopeless,  and  no  prospect  remains  of  bringing  the  vessel 
home,  to  do  the  best  for  all  concerned,  and  therefore  to 
dispose  of  her  for  their  benefit "  (Z). 

Thus,  if  the  ship  is  driven  ashore  and  wrecked  to  pieces,  Limitations 
or  broken  up  so  as  no  longer  to  retain  the  charaeter  of  'a^  Mit  reiAteTto 
ship  at  all,  the  master  will  clearly  be  justified  in  selling  the  ■•*««**^- 

remains  of  the  wreck  (m) . 

It  is  not,  however,  necessary  that  the  ship  should  be  thus 

absolutely  destroyed  in  order  to  justify  a  sale  by  the  master. 

If  by  the  perils  of  the  sea  she  be  reduced  to  such  a  con- 
dition that,  although  her  timbers  still  hold  together,  yet  the  ^ 
master,  after  the  utmost  endeavours,  is  compelled  to  renounce 
all  hope  of  repairing  her  so  as  to  bring  her  home,  either  from  t 
the  physical  impossibility  of  extricating  her  from  the  peril  at 
all  with  the  utmost  exertion  of  force  he  can  command,  or 
from  his  inability  tx)  find  the  necessary  f u^ds  for  the  pui*pose, 
in  such  cases,  if  the  danger  is  imminent,  and  delay  likdiy  to 
prove  destructive,  the  master  will  be  justified  in  selling  the 
ship  as  she  lies,  although  at  the  time  of  sale  she  may  still 
retain  the  character  of  a  ship  (n) .  , 

Thus,  to  take  the  ca&e  put  by  Lord  Stowell,  in  The  Fanny 
and  Elmira,  of  a  ship  cast  away  in  a  foreign  country, 
where  there  is  no  correspondent  of  the  owners,  and  no  money 
to  be  had  on  hypothecation  to  put  her  in  repair,  and  aU  this 
at  such  a  distance  from  the  home  port  that  the  ship  may  rot 
before  the  master  can  hear  from  his  owners,  our  Courts  in 
such  a  case  have  held  a  sale  by  the  master  to  be  justifiable  (o). 


(0  Hunt^^r  r.  Parker  (1840),  7  M.  &  W.  342. 

(w)  Cambridge  v.  Andtirton  (1824),  2  B.      Cr.  691. 

(»)  Tlobortson  r.  Clarke  (1824),  1  Bing-.  445;  Mount  v.  Harrison 
(1827),  4  P.ing.  388;  Hunter  r.  Parker  (1840),  7  M.  &  \V.  342. 

(o)  Panny  and  Elmira  (1809),  Kdw.  Ad.  R.  117;  see  also  Read  v\. 
Bonham  (1821),  3  Brod.  &  B.  147;  The  Margaret  Mitchell  (1858), 
Swab.  Ad.  382;  The  Gla^ow  (1856;,  Swab.  Ad.  145;  The  Bonita  (1861), 
I*ntik.  252. 
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203.  The  exercise,  however,  of  diijs  power  is  most  jealousljr^ 


Me  of  ship    wfttdied  hj  the  English  Courts,  and  riirorously  confined  to 

only  justified  °     .  o  j 

by  extreme  cases  of  extreme  necessity:  such  a  necessity,  that  is,  as  leaves- 
the  master  no  alternative  as  a  prudent  and  skilful  man,  actings 
bond  fide  for  the  best  intmels  of  all  ooficemed,  and  with  the 
best  a^d  soundest  judgment  that  can  be  formed  under  the 
circumstances,  except  to  sell  the  ship  as  she  lies  (p). 

If  he  come  to  this  oondtu^on  hastily,  either  without  suffi* 
eieut  examination  into  the  actual  state  of  the  ship  (g),  or 
without  having  previously  made  every  exertion  in  his  power^ 
with  the  metwoLS  then  at  his  disposal,  to  extricate  her  from 
the  peril,  w  to  raiiBe  f ii^ds  for  her  r^Hur  (r),  he  will  not 
be  justified  in  selling,  even  though  the  da<nger  at  the  tim& 
appear  exceedingly  imminent  (s) . 

A  mere  difficulty  in  procuring  the  neeessa^ry  funds  for  the 
purpose  of  the  repairs  (0,  or  die  necessary  materials  (w),, 
although  it  may  be  very  considerable,  and  such  as  to  impose 
greatt  sacrifice  of  time  and  money,  will  not  ju.stifythe  master 
in  eeUing  insteiMl  of  repa,iring;  uiikss  the  difficulty  is  insur- 
mountable  by  any  means  within  the  master's  disposal  at  the 
time  and  on  the  spot,  he  is  bound  to  repair. 

If,  indeed,  it  is  deadly  manifest,  as  a  matter  not  of  probaUe 
ofiiij«eliife,  bu,t  of  aibeolnte  moral  certainty,  that,  although 
the  ship  is  not,  in  the  literal  sense,  irreparable,  yet  the  cost  of 
repairing  her,  so  a^s  to  keep  the  sea,  will  exceed  her  value  whim 

(|r)  Aloock  «.  Boyal  Bsoii.  Ob.  (m»),  18  Q.B.         Kni^lit  v. 
Wtm  (1800),  U  Q.B.  See  fWnworOi  «.  Hjrde  (1885),  U 

Ir.  J.  CP.  207. 

(9)  BM^mtm  V.  IkMoB.  (im),  6  Ebp.  66;  Boid  v.  Dvby  (1808), 
10  East,  143;  Dajkb  v,  DiOlas  (1831),  1  Mood,  it  Bob.  4». 
(r)  Gardner  v.  Salvador  (1831),  1  Mood,  k  Bob.  lU;  The  Faimj 

and  Elmira  (1809),  Edw.  Ad.  R.  117. 

(«)  Idle  V.  Royal  Exch.  Oo.  (1821),  3  Biod.  &  B.  151,  in  wbicb  tiio 
Court  of  King's  Bench  revtetreed  the  jud^omt  of  the  Oommon  Pleas!, 
which  had  been  given  in  favour  of  the  right  to  sell.  8.C.,  8  Tiaunfe. 
755;  Australian  Steam  Nav.  Go.  v.  Morae  (1872),  L.  R.  4  P.  C.  222; 
Oobequid  Marine  Ins.  Co.  v.  Barbeaux  (1875),  L.  R.  6  P.O.  319;  aee, 
however,  Hunter  v.  Parker  (1840),  7  M.  &  W.  342. 
(0  Somes  v.  Sugrue  (1830),  4  O.  &  P.  274. 
(«)  Funieaiiz  v.  Bzadley  (1780),  1  Park  on  Ina.  365. 
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repaired,  the  maiSter,  as  agent  for  the  owners,  will  be  justified  Sect.  203. 
in  Belling  her  («) .  The  excess,  however,  of  the  cost  of  repaiiB 
aibove  her  value  mupt  be  no  mere  measuring  cast,  no  subject 
of  probable  conjecture,  it  mu^t  be  so  fax  certam  that  no 
pmdent  owner,  if  on  the  spot  and  uninsured,  would  hesita4» 
for  moment,  in  the  exeroiffe  of  a  sound  discretion,  to  sell 
th©  ship  a^  she  lay,  rath«r  than  attempt  to  repair  her  (y) ; 
neither  will  it  be  sufficient  to  ju^stify  the  master  in  selling 
oiider  such  circumstanoes,  tha^t  he  acted  bond  fide,  and  for 
tho  best  interests  of  all  concerned:  the  sale  will  not  be 
justilied  unless  the  master  in  selling  a^cted  upon  the  best  and 
flonndeet  judgment  that  oould  be  formed  unda:  the  existing 
circu^tspces  {z). 

204.  In  the  United  Sta^^es,  the  limitations  upon  the  exer-  in  the  ynited 
oise  of  this  power  do  not  seem  to  be  very  certainly  defined: 
in  some  cases  a  more  extensive  liberty  than  that  allowed  by 
the  English  rule  ha^  been  aA^owedly  conceded;  and  the  posi- 
tion advanced,  that  the  master  may  sell  in  all  cases  where 
he  haa  good  reason  to  believe  that  the  owner  would  elect  to 
a«baindon,  in  all  eases  of  constructive  total  loss  (a).  On 
the  other  hand,  the  stricter  doctrine  of  the  English  law  has 
been  averted  aad  maintained  in  decisions  of  the  Courta  of 
Massachusetts  (&),  which  derive  additional  sanction  from  the 
opinion  of  Chanoellor  Kent,  who  declai'es  "  the  strict  rule  to 
be  the  one  best  supported  by  reason  sad  authority  "(c). 

(«)  Ouiibndg«  V.  Anderton  (1824),  4  Bcmh  &  Byl.  203;  1  C.  &  P. 
213;  Byan  &  Mood.  6Q;  2  B.  &  Cr.  601.  The  editors  have,  however, 
ventured  elsewhere  to  express  tiie  view  that  Oambridge  v,  Anderton  is  at 
best  a  doubtful  authoo-iiy  in  support  of  the  poatioiL  laid  down  in  the 
text.    See  post,  §  1054. 

(j/)  Somes  V.  Sugrue  (1830),  4  O.  &  P.  274;  Doyle  v.  Dallas  (1831), 
1  Mood.  &  Rob.  48. 

(z)  Doyle'  v.  Dallas  (1831),  1  Mood.  &  Rob.  48. 

(a)  American  Ins.  Oo.  t>.  Oanter  (1829),  4  Wendell's  (Saprome 
Courts)  R.  45. 

(6)  Gordon  v.  The  Maasachuaetts  Fine  &  Mar.  Ins.  06.  (1&24),  2 
Piekering's  B.  249;  Hall  v.  The  Franklin  Ins.  Go.  (1830),  9  Pid^«r- 
tng,  4ti6. 

(o)  8  Kent,  Oom.  173,  174,  n. ;  2  Parsotis  on  Insnranoei,  145. 


* 


OF  THE  MASTER.  [PAET  1» 

In  Fraooe,  the  sale  of  the  ship  by  the  master  is  permitted 
in  the  ^le  ca^e  of  "  imiavigability  legally  certified "  (in- 
mamgahUite  Ugalement  constat ee),  that  is,  as  Boulay-Paty 
ezplatins  it,  upon  the  report  of  experienced  navigators 
appointed  to  act  as  miirveyors  by  the  loeal  authorities,  and 
followed  by  a  formal  oondenmation  in  the  local  tribunals  {d) . 

In  one  case  in  the  United  States,  the  power  of  the  master 
JO  sell  was  limited  to  stranding  on  a  foreign  coast  («) ;  but  it 
has  since  b«m  daeided  tbeie,  by  Stoy,  J.,  that  in  a  esse  of 
overwhelmingly  urgent  necessity,  the  master  has  a  right  to 
sell  the  vessel  as  well  on  a  home  as  on  a  foreign  shore,  and 
whether  the  owner's  residence  be  near  or  at  a  distance  (/). 

^ter  to  eU  '^^^  to  sell  the  whde  cargo. 

the  whole  This  depends  on  exactly  the  same  principles  as  the  power 

to  sell  the  ship,  and,  like  it,  can  only  be  exercised  in  casee  of 
efztreme  necessity. 

In  the  admirable  language  of  Lord  Stowell,  "  though  the 
master,  in  the  ordinary  state  of  things,  is  a  stranger  to  the 
eargo,  exc^  for  the  purposes  of  custody  and  conveyance; 
yet  in  oases  of  instant  and  unf  omeen  and  unprovided  neces- 
sity his  character  of  supercargo  or  agent  is  forced  on  him 
by  the  general  policy  of  the  law,  unless  the  kw'  can  be 
siqiposed  to  mean  that  valnablo  property  in  his  hands  it  to  be 
left  without  protection  or  care.  Suppose  the  case  of  a  ship 
driven  into  port  with  a  perishable  cargo;  or  suppose  the 
vessel  unable  to  proceed,  or  to  stand  in  need  of  repairs,  what 
must  be  done?  The  master,  in  such  case,  must  exerciee  his 
judgment,  whether  it  would  be  better  to  tranship  the  cargo, 
if  he  has  the  means,  or  to  seU  it:  he  is  not  bound  to  tranship, 
he  may  not  have  the  means  of  transhipment,  but  even  if  he 
has,  he  may  act  for  the  best  in  deciding  to  sell.   If  he  has 

{d)  2  Boulay-Paty,  86;  Code  de  Com.  art.  237.  See,  however,  Lyon- 
C^en  &  Renault,  vol.  v.  s.  137,  as  to  a  sale  in  a  place  whera  the 
legal  ffficmalities  cannot  be  observed. 

(0)  SevU  9.  Briddle  (ISOS),  2  Waah.  Giro.  Court  R.  150. 
if)  The  lir^r  Sarah  Ann  (1836),  2  Sumner's  B.  206,  cited  3  Kent, 
Com.  174,  n.  (jX). 
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not  the  means  of  transhipment,  he  is  under  an  obligation  to  s«ct.  aOA. 
seU  the  cargo,  unless  it  can  be  said  that  he  is  under  nn 
obligation  to  let  it  perish  "  (gF). 

Where  the  ship  is  disabled,  and  the  cargo,  being  sea- 
damaged  and  of  a  perishable  nature,  is  in  danger  of  being 
destroyed  by  the  rapid  progress  of  putrefaction  if  not  sold, 
it  is  the  master's  right,  if  not  his  duty,  immediately  to  sell 
it  {h))  and  the  duty,  it  seems,  would  be  equally  imperative, 
or,  at  all  events,  the  right  equally  clear,  in  such  case,,  even 
where  the  ship  is  not  permanently  disabled,  but  capable, 
after  repair,  of  taking  on  the  cargx)  {i).  But  a  sale  even  of 
perisliable  goods  is  not  justifiable,  unless  it  be  practically 
impossible  to  obtain  the  instructions  of  their  owner  before 
they  perish  {Jk) . 

206.  The  power  of  sale,  however,  where  the  ship  is  not  Power  to  aeU 
disabled,  or  where  there  exist  means  of  transhipment,  must  li^teJ. 
be  strictly  confined  to  cases  in  which  the  cargo  is  of  a  perish- 
able nature,  and  has  suffered  so  much  sea-damage  as  renders 
it  physically  impossible,  that,  if  sent  on,  it  can  arrive  in 
specie  at  its  port  of  destination  {1) . 

Where  the  original  ship  is  disabled,  but  there  exist  means 
of  transhipment,  and  the  cargo  is  not  of  a  perishable  nature, 
and  not  sea-damaged,  the  master  will  not  be  justified  in  sell- 
ing, but  is  bound,  or,  at  all  events,  entitled  to  tranship  (m). 

Where  the  original,  ship  is  disabled,  and  there  exist  no 
means  of  transhipment,  or  hop©  of  any, — as  Avhere  the  ship  is 
cast  away  on  some  desolate  and  unfrequented  coast,  or  if  the 
ooet  of  aaving  and  trandupping  and  sending  home  the  cargo 

(g)  Per  Lord  Stowell  in  The  Gratitudine  (1801),  a  Q.Rob.  240. 

(h)  Vlierboom  v.  Chapman  (1844),  13  M.  &  W.  230. 

(0  Roux  V.  Salvador  (1836),  3  Bing.  N.  O.  266;  Australian  Steam 
Nav.  Co.  V.  Morse  (187*2),  L.  K  4  P.  C.  222. 

(k)  Acatos  V.  Burns  (1878),  3  Ex.  D.  282,  C.  A.;  Cajver,  s.  297. 

(0  Hunt  V.  Hoyal  Exch.  Ass.  Co.  (1816),  5  M.  &  S.  55;  lloux  v. 
Salvador  (1836),  3  Bing.  N.  O.  266;  Wilson  v.  Royal  Exch.  Co.  (1811), 
2  Gamp.  €23;  Meyer  v.  BaUi  (1S76),  1  C.  P.  D.  358. 

(m)  AndeanMm  «.  WalHs  (1818),  2  M.  &  S.  240;  Wilaon  v.  Millar 
(1816),  2  Stark.  N.  P.  1;  Morrig  v,  Bobinaon  (1824),  3  B.  &  Or.  196; 
Freeman't;.  East  India  On.  (1832),  5  B.  &  AM.  617. 
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would  be  more  than  its  worth  when  landed  at  its  port  of 
destination— the  mMter  Blight  possiUj  be  held  ^{lowered 
to  sell  the  cargo,  eiren  though  it  were  neither  eea-damag^ed  nor 
of  a  perishable  nature  (-w).  But  if  not  otherwise  justifiable, 
&  sale  will  not  be  justified  by  a  decree  of  a,  Vioe- Admiralty 
Court  ordmng  it  (o) . 

"  In  our  opinion,"  saj  James  and  Cotton,  L.  J  J.,  "  pur- 
ehasers  of  cargo  ima  a  master  cannot  justify  the  sale,  unless 
it  is  established  that  the  master  used  all  reasonable  efforts  to 
have  tlie  goods  conveyed  to  their  destination  as  merchantable 
artides,  or  could  not  do  so  without  an  expenditure  clearly 
exceeding  tiidr  Talue  after  their  arrival  at  their  dl&stinati(m/' 
In  this  case,  the  insurers  of  cargo  filed  a  bill  against  the 
purchasers  of  cargo  to  have  the  purchase  set  aside  and  the 
puiehasers  treated  as  salvors  only.  The  plaintiffs  were 
successful  (p) . 

The  master  is  The  justifiable  Sale  by  the  master  of  a  perishable  cargo  at 
^t^s^^r  a  port  of  distress  translen  the  property,  and  binds  the  shipper, 
for  v^rpo&e  ci  on  the  ground  that  the  (tractor  of  agent  for  the  shipper  is 
rwahmikt,  necessarily  devolved  on  the  master  by  the  emergency;  but  the 
master  oaonot  in  siidi  ease  be  oonwdered  as  the  agent  of  the 
shipper  fax  the  purpose  of  reoehring  the  damaged  goods  a^ 
the  port  of  distress,  dispensing  with  their  further  carriage, 
and  thereby  entitling^  the  shipowner  to  pro  rata  freight. 
The  piesumptkm  that  he  is  agwut  f the  ^pper  in  such 
cases  in  selling  the  goods  is  incompatible  with  the  presump- 
tion that  he  is  also  agent  for  the  shipper  in  dispensing  with 
their  further  oaniage,  "far  the  agency  of  the  master  from 
necessity,  arises  from  his  total  inability  to  carry  the  goods 
to  the  place  of  destination,  which  dispensed  with  the  perf  orm- 
anee  el  that  primary  duty  altogether;  and  the  right  to 
iroight  pre  ratdameB  from  the  presumed  wexwex  on  the  part 

(»)  Per  Bayley,  J.,  in  Hunt  v.  Royal  Exch.  Ase.  Oo.  (1816),  6  M.  & 
S.  56,  57;  Farnworth  v.  Hyde  (1865),  34  L.  J.  C.  P.  207. 

(o)  Van  Omeron  v.  Dowick  (1809),  2  damp.  43;  Reid  v.  Darby 
(1S08),  10  East,  143;  Morris  v.  Robinson  (1824),  3  B.  &  Or.  196. 

(:P)  Atlantic  Mutual  Ins.  Oo.  v.  Huth  (1880),  16  Gli.D.  471,  481. 
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of  the  shipper  of  the  perforuiiauce  of  a"  duty  which  the  master  Sect.  206. 
(on  behalf  of  the  shipowner)  wm  ready  to  exeoate  "  (9). 

207.  The  subjeot  of  which  we  now  come  to  treat  iias  been  power  of  the 
in  some  degree  anticipated  in  our  disousfidon  of  the  continuing  ™^*the 'first 
liability  of  the  underwriter,  notwithstanding  the  shifting  of  ^^^^^^ 
the  goods,  in  cases  of  necessity,  into  a  ship  different  to  that  send  on  the 

-  ,      ,         ,.  cargo  in 

named  in  the  policy.  another. 

In  the  first  place,  it  is  now  clearly  established  in  English 
law,  in  conformity  with  the  Continental  and  American 
9,u.thorities,  that  in  cases  where  the  original  ship  is  disabled, 
by  the  perils  of  the  sous  the  master  is  empowered  to  procmie 
another  ship  in  which  to  forward  the  goods  to  their  destina- 
tion, and  on  their  arrival  by  su.ch  substituted  ship,  the  owner 
is  entitled  to  receive  from  the  merchant  the  whole  amounti 
of  freight  which  he  might  have  claimed,  had  they  arrived  on 
board  the  original  ship  (r). 

This  position  wa«  first  directly  established  in  English  law  Shipton  r. 
by  the  caee  of  Shipton  v,  TfaomlxMi  (s) ;  in  that  case  the 
"  James  Scott,"  a  general  ship  of  which  the  plaintiff  was  ^ 
owner  and  master,  had  .taken  on  hoard  at  Singapore  certain 
fioods,  of  which  the  defendant  was  owner,  under  bills  of 
lading  according  to  which  they  were  to  be  delivered  to  himf 
in  London.  The  "James  Scott"  sailed  from  Singapore 
with  the  goods  on  boafd,  but  having  suft&^  much  injury 
from  tempest  was  obliged  to  put  into  Batavia  to  refit,  where 
she  was  found  to  be  so  disabled  that  it  became  necessary  to 
tranship  the  goods,  and  they  were  accordingly  forwarded 
by  two  other  vessds,  the  "  Mountaineer  "  and  "  Sesoetris," 

iq)  Per  Parke,  B.,  Vlierboom  v.  Chapman  (1844),  13  M.  &  W.  230.; 
Hopper  V.  Burness  (1876),  1  C.  P.  D.  137.  See  also  Acatos  v.  Burns 
(1878),  3  Ex.D.  282  ,  288,  C.  A. 

(r)  Shipton  v.  Thornton  (1838),  9  A.  &  E.  314;  Matthews  v.  Gibbs 
(1860),  30  L.  J.  Q.  B.  55;  Biasco  i^.  Fletcher  (1863),  32  L.  J.  C.  P. 
284;  The  Hamburg  (1864),  33  L.  J.  Ad.  116;  2  Moore.  P.  C.  X.  S.  289; 
De  Cuadra  v.  Swann  (1864),  16  C.  B.  N.  S.  772;  Kidston  v.  Empire 
Ins.  Co.  (1866),  KR.  1  CP.  535;  Notara  v.  Hendersan  (1870—2), 
L.B.  5  Q.B.  346;  7  Q.  B.  225;  Hansen  «.  Bonn  (1906),  11  Oun. 
Obs.  100. 

(t>  0  A.  ft  E.  3U. 
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by  wych  tliey         Mj  Mivered  to  the  defendant  at 

London. 

The  freight  payable  for  the  transport  of  these  goods  from 
Bataiia  to  London,  in  the  Mountaineer  "  and  Sesoetris," 
was  less  than  it  would  have  been  had  it  been  sent  on  thencet 
in  the  ''James  8cott."  The  defendant  [)aid  the  freight 
aietaally  due  for  their  carriage  by  the  Mountaineer  "  and 
*^  Seeostris,"  but  refused  to  pay  the  higher  rate  of  freight 
that  would  have  been  due  had  they  been  sent  on  in  the 
James  Soott "  (0-  plaintiff  brought  this  action  for  the 
difference,  and  the  Oourt  of  Queen's  Bench,  after  a  very 
elaborate  discussion  of  the  whole  question  and  a  copious 
reference  to  foreign  authorities,  held  that  he  was  entitled 
to  recover  what  he  claimed,  on  the  gr<Hind  that,  where 
transhipment  is  necessary,  the  master  is  at  all  eyemts 
empowered,  if  not  bound,  to  send  on  the  cargo  in  a  sub- 
stituted ship  for  the  pu,rpose  of  earning  freight  (m). 


*s  dmkf  208.  In  the  ease  just  cited,  inasmuch  as  the  freight  by  the 
to  tean8!bipT'  substituted  was  lower  than  that  by  the  original  ship,  it  was 

obviously  to  the  interest  of  the  shipowners  that  the  jnaster 
should  effect  the  transhipment  and  so  earn  the  whole  freight. 
It  was  therefore  clearly  a  duty  which  the  master  owed  t^ 
his  employers,  the  shipowners,  to  take  this  course. 
When  the  Where,  however,  the  transhipment  and  conveyance  by  a 

subrtitnted  ^  substituted  ship  can  only  be  ^ected  at  a  higher  than  the 
aliipuliigto.  Qpi^j^i  amount  of  freight,  it  may  not  be  for  the  interest  of 

the  shipowner  to  tranship.  In  such  a  case,  therefore,  it  is 
difficult  to  see  how,  m^dy  as  between  the  master  and  ship- 
owner, there  can  be  uiy  duty  on  the  master  to  take  measures 

which  will  not  be  for  his  employers'  benefit. 

Does  he  owe  a     209.  But  there  are  other  considerations  to  which  weight 
t^en^^  om&t  be  given.    It  may  be  the  law  that  the  master,  though 
owing  no  duty  to  his  employers,  may  nevertheless  under 

(t)  The  freight  due  for  their  transport  by  the  "  James  Soott,"  iiom 
Singapore  to  Batavia,  was  aleo  paid, 
(if)  Shipton  p.  Thornton  (1838),  9  A.  &  £.  314. 
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certain  circumstances  owe  a  dusty  to  the  owners  of  the  cargo,   Sact.  209. 
and  that  in  their  interest  he  may  be  bound  to  tranship, 
although  at  a  higher  rate  of  freight  than  they  had  agreed  to 

pay  to  the  owners  of  the  original  vessel. 

It  never  has  been  formally  decided  in  this  country  whether, 
under  any  circumstances,  he  is  bound  to  do  so. 

By  the  Ehodian  law  (x)^  it  is  left  discretionary,  as  it  ia 
by  the  laws  of  Oleron  (y),  and  would  appear  to  be  so  left  by 

the  ordinance  of  Wisby,  did  not  a  subsequent  article,  copied 
also  into  the  Hanse  Ordinance  (z),  bear  testimony  of  a  con- 
trary disposition,  thereby  agreeing  with  the  maritime  law 
of  Amsterdam  (a).  According  to  the  interpretation  put  by 
Vinnius  upon  the  Roman  law,  the  master  is  thereby  under  no 
obligation  to  procure  another  ship  when  that  by  which  ho 
contracted  to  carry  the  goods  is  disabled  (&).  But  the 
Antwerp  (c)  and  Rotterdam  (d)  Ordinances,  as  translated  by 
Magens,  employed  the  strongest  terms  of  obligation.  The 
French  law  is  so  framed  as  to  leave  the  intention  tiliereof  in 
doubt  (e),  and  the  most  distiniguished  jurists  of  that  country 
divided  in  opinion,  Valin  (/)  and  Pothier  {g)  holding  that  he 
is  no  further  bound  to  procure  another  vessel  than  by  losing 
Jiis  freight  if  he  omit  to  do  so,  while  Emerigon  (^),  followed 
by  Pa,rdessus  (^),  and  Boulay-Paty  (k),  maintained  that,  by 
the  express  language  of  the  law  and  the  nature  of  the  trusts 
reposed  in  the  master,  it  is  his  duty  to  hire  another  vessel, 

(«)  Chap.  42,  1  Bttdeas.  256. 
(y)  Art.  4, 1  Fardess.  825. 

(«)  Old.  Wisby,  art.  18,  1  Fardess.  472;  Hans.  Ord.  (1614),  t.  iii. 
art.  17,  2  Fardess.  536. 

(a)  Art.  17,  1  Fardess.  413. 

(b)  Vinnius  in  Peckium,  286,  295. 

(c)  Art.  3,  2  Magens,  14. 

(d)  Art.  148,  2  Magens,  105. 

(e)  Co.  Com.  art.  296,  391;  Ord.  1681,  liv.  3,  t.  iH.  art.  11,  4 
Fardess.  362. 

(/)  1  Valin,  651. 

(g)  Charte-partie,  No.  68. 

(A)  1  Emerig.  422,  423,  427. 

(0  8  Pardees.  Droit.  Com.  No.  715,  and  No.  641. 

(k)  3  Boulay-Paty,  Droit  Mar.  400--105. 
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SMtt.  209.  if  it  be  possiMe,  for  Hie  eai^go,  and  that  he  is  answerable  in 
damages  if  he  neglect  it"  (Z). 

Statement  by      210.  Chancellor  Kent(tw),  stating  the  law  of  America, 
SS^S^tibe    Bays:  "  1»  tlii«  oonntry  we  have  fc^owed  the  doctrine  of 
as  to  this  Emeri^n  and  the  spirit  of  the  English  cases,  and  hold  it  to 

S>mt  in  the  ^  p  p  u 

iiitedState».  be  the  duty  of  the  master,  from  his  character  of  agent  ot  the 

owner  of  the  cargo,  which  is  cast  npom  him  from  the  necessity 
of  the  case,  to  act  in  the  port  of  necessity  for  the  best  intweft 

of  all  concerned;  and  he  has  powers  and  discretion  adequate 
to  the  trust,  and  requisite  for  the  safe  delivery  of  the  cargo 
at  the  port  of  destimtion.  If  there  be  another  vessel  in  the 
same  or  in  a,  contiguous  port,  which  can  be  had,  the  duty  is 
dear  and  imperative  upon  the  master  to  hire  it;  but  still  the 
master  is  to  exercise  a  sound  discretion  adapted  to  the  case." 

The  same  learned  jurist  adds:  "He  may  tranship  the 
cargo,  if  he  has  the  means,  or  let  it  remain.  He  may  bind 
it  for  repairs  to  the  ship.  He  ma^y  sell  part,  or  hypothecate 
the  whole.  If  he  hires  ani^«r  Yomd  for  the  completion 
of  the  voyage,  he  may  charge  the  cargo  with  the  increased 
freight,  arising  from  the  hire  of  the  new  ship.  .  .  .  The 
master  may  refuse  to  hire  another  vessd,  and  insist  on  repair- 
ing his  own;  and  whether  the  freighter  be  bound  to  wait 
for  the  time  to  repair,  or  becomes  entitled  to  his  goods  with- 
out any  charge  of  freight,  will  depend  upon  circumstances. 
What  would  be  a,  reasonable  tiuM  i&c  the  mordant  to  wait 
for  the  repairs  cajinot  be  defined,  and  must  be  governed  by 
the  facts  applicable  to  the  place  and  time,  and  to  the  nature 
and  ooodition  of  the  oargo.  A  cargo  of  a  perishable  nature 
may  be  so  deteriorated  fa  not  to  endure  the  dday  for  repttirs, 
or  may  be  too  unfit  and  worthless  to  be  carried  on.  The 
master  is  not  bound  to  go  to  a  distance  to  procure  another 
vessel,  and  ^Mountor  serious  impediments  in  the  way  of 
putting  the  cargo  on  boa4:d  another  vessel.  His  duty  is  only 

(I)  The  above  paragraph  is  abbreviated  from  Maclachlan  on  Shipping, 
5th  ed.  pp.  479,  480. 
(«t)  3  Kent,  Com.  212. 
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imperative  when  another  vessel  can  be  had  in  the  same  or  l*ot.  tlO. 
in  a  contiguous  port,  or  at  one  within  a  reasonable  distance, 
and  there  he  no  ^at  difficulties  in  the  waj  of  a  safe  reship- 
ment  of  the  cargo." 

211.  As  to  the  English  authorities,  Lord  Tenterden  EngM 
appears  to  have  thought  that  where  the  cargo  is  perishable,  to  duty*©? 
and  the  master  has  no  opportunity  of  consulting  the  merchant,  J^^^^^ 
he  ought  either  to  tranship  or  sell,  according  as  the  one  or 
the  other  course  will  be  more  beneficial  to  the  merchant,  and 
sums  up  the  case  a  little  later  on  by  saying,    in  general,  he 
is  to  do  that  which  a,  wise  and  prudent  man  will  think  most 
conducive  to  the  benefit  of  all  concerned"  (w).  And  such  was 
the  view  of  Lord  Denman  and  the  Court  of  Queen's  Bench, 
expressed  in  the  case  of  Shipton  v,  Thornton  (o),  as  follows: 

For  it  must  never  be  forgotten  that  the  master  acts  in  a 
double  capacity,  as  agent  of  the  owner  as  to  the  ship  and 
freight,  and  agent  of  the  merchant  as  to  the  goods;  these 
interests  may  sometimes  conflict  with  eajch  other;  and  from 
that  circumstance  may  have  arisen  the  difficulty  of  defining 
the  master's  duty  under  all  circumstances  in  any  but  very 
general  terms.  The  case  now  put  supposes  an  inability  to 
complete  the  contract  on  its  original  terms  in  another  bottom, 
and,  therefore,  the  OAvner's  right  to  tranship  will  bo  at  an  end; 
but  still,  all  circumstances  considered,  it  may  be  greatly  fwr 
the  benefit  of  the  frei^ter  that  the  goods  should  he  forwarded 
to  their  destination,  even  at  an  increased  rate  of  freight ;  and, 
if  so,  it  will  be  the  duty  of  the  master,  as  his  agent,  to  do  so. 
In  such  a  case  the  freighter  will  be  bound  by  the  act  of  his 
agent,  and,  of  course,  be  liable  for  the  increased  freight.  The 
rule  will  be  the  same  whether  the  transhipment  bo  made  by 
the  shipowner  or  the  inaster;  and,  in  applying  it,  circum- 
stances make  it  necessary  on  the  tme  hand  to  repose  a  large 
dis(»«tion  in  the  master  or  owner,  while  the  same  circum- 
stances require  that  the  exercise  of  that  large  discretion 
should  be  very  narrowly  watched." 

(«)  Abbott  on  Shipping,  5th  ed.  pp.  240,  243;  14*11  edL  pp.  528,  530. 
(o)  (1838),  9  A.  &  E.  at  p.  337. 


988  OF  THE  IfASTEB.  [PABT  I. 


•m      212.  There  are,  however,  midoubfjedly  dicta  to  be  found 

in  our  reports  to  a  different  effect  from  those  already  quoted. 
For  example,  in  Metcalfe  v.  The  Britannia  Ironworks  Co.  (p), 
Gockbum,  C.  J appears  to  have  said:  "  K  the  master  desirea 
to  earn  the  entire  freight,  he  must  cause  the  ship  to  be 
repaired,  or  send  on  the  cargo  in  another  vessel.  But  if  he 
chooses  to  for^  the  freight,  he  is  not  bound  to  do  either." 
But  this  can  hardly  be  regarded  as  a  deliberate  expression 
of  opinion  by  that  learned  judge,  as  it  is  clear  that  three 
years  afterwards  (g)  he  regarded  the  point  at  present  under* 
discussion  as  being  still  an  open  question. 
MmaHkia  On  the  whole,  it  is  submitted  that  the  weight  of  authority 

in  England,  as  in  America,  is  in  favour  of  the  position  that 
under  o^iain  circumstances,  the  master  may  owe  a  duty  to 
the  owners  of  the  cargo,  ev«ti  where  he  owes  none  to  his  own 
employers,  to  tranship.  For  instance,  where  the  cargo  is 
pmshaUe,  where  th«ce  is  an  emergency,  and  it  is  impossible 
to  obtain  instructions,  it  is  his  duty  to  remember  the  double 
capacity  in  which  ho  acts,  and  to  take  such  measures  for  the 
protection  of  the  cargo  as  the  exercise  of  a  sound  discretioa 
may  dictate  (r).  If,  after  the  exercise  of  such  a  discretion, 
undi  r  such  circumstances,  he  forms  the  opinion  that  the  right 
thing  to  do  is  to  tranship,  and  that  this  course  can  be  adopted 
without  prejudicing  the  interests  of  his  owners,  it  is  his  duty 
to  do  so.  And  in  such  a  case  he  will  have  power  to  bind 
the  cai'go-owners  to  pay  any  freight,  which  he  may  on  their 
behajf  have  properly  agreed  to  pay. 

Whose  agent  213.  The  questioxi  whether  the  master,  if  ha  tranship,  is 
w^hT**^'  acting  as  the  agent  of  his  owners  or  of  the  freighters  waa 

discussed  in  Matthews  v.  Gibbs  (s),  and  appears  to  be  a  ques- 
tion of  fact  in  each  case.    It  is  a  natural  presumption,  if  the 

0»)  (1876),  1  Q.  B.  B.  613. 

(q)  In  Atwood  v.  Seliar  (1879),  4  Q.  B.  D.  at  p.  359. 

(r)  See  Hansen  v.  Dunn  (1906),  11  Cora.  Cas.  100,  as  to  the  duty 
of  the  magter,  where  the  cargo  is  perishable  and  he  oan  commimioatfr 
with  its  owners. 

(t)  (1860),  30  L.  J.  Q.  B.  55. 
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freight  of  the  substituted  ship  be  lower  thaji  the  freight  of  Sect.  213. 
the  original  ship,  tha^t  in  hiring  her  he  is  agent  for  his 

owners,  ajid  tliat  he  is  agent  for  the  freighters  if  he  bond  fide 
send  on  the  goods  at  an  increased  freight.  Where  the  tran- 
shipment is  effected  on  ihe  shipowner's  behalf,  the  latter 
remains  under  the  same  liabilities  with  respect  to  the  com- 
pletion of  the  voyage  as  were  imposed  upon  him  by  his 
original  contract  of  carriage  (t). 

214.  Where  the  cajgo  is  forwarded  in  the  freighter's  Is 

u  D  dcr  w  ri  t  GIT 

interest  a,t  an  increased  freight,  is  such  increased  charge  to 

ou  iroods 

be  ma4e  good  by  Jihe  underwriters  on  the  goods?    This  is 

a  question  which  was  not  dealt  with  by  Lord  Denman  in  freight? 

Shipton  V.  Thornton. 

In  France  the  law  upon  this  point  is,  that  such  excess  of 
freight  by  the  substituted  ship,  together  with  all  expense® 
of  unloading,  warehousing,  and  reloading  the  goods,  shall 
be  made  good  by  the  insurer  up  to  the  amount  of  his  sub- 
scription (ze). 

In  the  United  States  it  has  been  decided  that  the  under- 
"writer  on  goods  is  not  liable  for  the  loss  oocasioned  by  such 
extra  freight,  because  he  only  guarantees  the  safe  arrival  in 
iqpecie  of  the  goods  (jx);  to  'which  Phillips  adds,  that  such  loss  • 
seems  to  be  not  a  proximate,  but  only  an  indirect  consequence 
of  the  perils  insured  against  (y) . 

Arnould  was  of  opinion  {z)  that  on  these  grounds  the 
underwriter  would  in  this  country  be  exempt  from  liability  in 
respect  of  this  claim ;  which,  moreoyer,  seemed  to  him  to  fall 
dearly  within  the  principle  established  by  the  case  of  Baillie 

(0  The  Bernina  (1886),  12  P.  D.  36. 

(it)  1  Emerigon,  c.  xii.  s.  16,  p.  426;  Oode  de  Commerce,  art.  392, 
893;  and  8ee  a  very  able  statement  of  the  French  law  as  to  this  point  in 
2  Boulay-Paty,  Droit  Mar.  tit.  viii.  s.  8,  Du  Frefc  ea  Cas  do  Badouih, 
et  d'Innavigabilitc  du  Navire,  pp.  398 — 416. 

(jx)  Schulz  V.  Ohio  Ins.  Co.,  1  Monroe's  Kentuckj  B.  839;  3  Kent'* 
Ckim.  212,  n.  (a). 

(y)  2  FhiUips,  s.  1462. 

(s)  2iid  ed.  p.  246. 

A. — ^VOL.  I.  It 
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V.  Moiidigliani  (a),  tliat  the  underwriter  on  goods  can  never 

be.aifected  by  any  loss  occasioned  by  the  payment  of  freight. 
It  is  not  clear,  however,  that  this  case  has  any  relation  to  the 
payment  of  extra  fr^ht,  which,  we  may  remark,  may  have 
to  be  taken  into  consideration  in  determining  whether  there  is 
a  constructive  total  loss  of  goods  (b) .  When,  in  consequence 
of  a  peril  insured  against,  the  Y<^age  cannot  be  accomplished 
in  the  original  diip,  it  seems  that  the  excess  of  the  expense 
to  which  the  owner  of  the  goods  is  put  in  bringing  them' 
to  their  destination  over  the  freight  which  he  would  have 
had  to  pay  in  the  ordinary  course  is  a  loss  directly  due  to 
^  such  peril.  The  practice  of  underwriters  has  been  to  pay 
such  excess  as  particular  charges  (c),  and  as  one  of  the  objects 
'  of  an  insurance  on  goods  is  to  guarantee  that  the  goods  shall 
reach  their  destinatkm,  it  is  milnnitted  that  this  practice  is 
correct  in  principle  (d) .  It  is  certainly  not  inconsistent  with 
the  provisions  of  the  Marine  Insurance  Act,  1906  (e). 

Baty  of  215.  In  this  country  it  has  been  hdd,  in  re«pect  of  perish- 

nuisttf  to  , 

dmk  able  cargo  sustaining  such  damage  as  may,  if  not  checked,  go 

JS?£^!^^  on  increasing,  that  the  master,  being  in  an  intermediate  port, 
is  not  entitled  to  proceed  on  his  voyage  with  such  damaged 
cargo  on  hoard,  the  progress  of  the  damuage  being  unchecked, 

and  that  if  he  do  so  he  or  his  owners  are  liable  for  the  further 
loss  that  ensues  in  consequence  (/) .  If  in  such  a  case,  instead 
of  proceeding  on  his  voyage  with  the  damaged  cargo,  he 

(a)  (1785),  2  Muriian,  Ins.  786;  1  PmA,  Ins.  116. 

(&)  Faraworth  v.  Hyde  (Ex.  Gh.)  (1866),  L.  B.  2  O.  P.  2M, 

(0)  See  Bootii  «.  Oair  (1863),  15  C.  B.  K.  8.  291;  St  L.  J.  C.  P.  99; 

•ad  tiie  i«Bui»  of  WiUee,  J.,  in  Kiditom  v.  Empire  1m,  Co.  (ISSS), 

L.  R.  1  C.  P. 

(S)  Wken;  ibe  foBgj  is  agaami  total  loss  oal^,  tiie  omier  of  goods 
eaimot,  howerer,  recover  the  ezeess  of  freight,  except  wkrae  a  total  loss 

Ims  been  prevented  by  the  expenditure:  Booth  v.  Gair,  supra;  Great 
Indian  Peninsular  Bail.  Co.  v.  Saiuidaca  (1862),  2  B.  &  S.  266;  31 
L.  J.  Q.  B.  206. 

(e)  See  the  definition  in  s.  64  (2),  post,  §  869,  of  particular  charges, 
which  are  recoverable  under  the  suing  and  labouring  clause:  s.  78,  post, 
§  870. 

(f)  Notara  v.  Henderson  (1870—2),  L.  R.  5  Q.  B.  346;  7  Q.  B.  225. 
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incurs  expense  in  checking  the  progress  of  the  damage,  he  is  8^** 
•entitled  to  he  recouped  hy  the  owner  of  the  goods,  who  has  a 
right  of  action  over  aorainst  his  underwriter,  under  the  sue  and 
«nd  lahour  clause  of  the  policy,  notwithstanding  the  damage  undeiwiiters 

^  actually  sustained  does  not  reach  the  memorandum  per-  ^^'^^^"^ 
centage,  provided  it  appear  that  hut  for  such  expenditure  the 
damage  would  have  increased  until  it  had  become  a  loss  for 
which  the  insurer  was  answerable  (g).  In  short,  if  it  appear 
that  a  loss  which  would  have  fallen  on  the  insurer  has  heen 
prevented  or  mitigated  by  the  expenditure  of  money,  the 
insurer  is  liable  for  the  expense.  Accordingly,  where  the 
Tossel,  in  ocmsequence  of  the  perils  insured  against,  iwas 
properly  abandoned  at  an  intermediate  port,  and  the  goods 

J.  were  transhipped  and  carried  on  to  their  destination  at  a 
"heavy  cost  for  incidental  charges  and  for  freight,  the  under- 
writer on  freight  was  held  liable  for  the  whole  oi  tlds  expense, 
because  thereby  a  total  loss  of  the  original  freight  was 
prevented  (h) . 

216.  By  a  clause  invariably  inserted  in  our  common  forms  Of  the  powers 
•of  policy,  "  the  assured,  his  factors,  servants,  and  assigns,"  are  ^  ,^2^  hi 
allowed,  or,  as  the  law  construes  it,  are  hound,  "in  case 
of  any  loss  or  misfortune,"  to  make  every  exertion  in  their 
power  "for  the  defence,  safeguard  and  recovery"  of  the 
property  which  is  the  subject  of  tiie  insurance.  In  almost  all 
cases  of  "loss  or  misfortune,"  the  duty  of  acting  for  the 
benefit  of  all  concerned,  under  the  emergency,  is  thrown  upon 
the  master.  If  the  casualty  should  prove  to  be  of  such  a 
nature  -as  to  justify  the  assured  in  giving  notice  of  abandon- 
ment,  a  question  may,  and  frequently  does,  arise  as  to  whose 
:agent  the  master  is  in  taking  the  steps  which  in  his  judgment 
-are  necessary  under  the  circumstances.  This  question  will 
be  more  fully  noticed  when  we  come  to  treat  on  the  subject 
•of  abandonment;  the  principle,  however,  upon  which  it 

({/)  Per  Willes,  J.,  in  Kidston  v.  Empire  Marine  Ins.  Co.  (1866), 

L.  k  1  C.  p.  535. 

(A)  Kidston  v.  Empire  Marine  Ins.  Co.  (1866),  L.  K.  I  C.  P.  585; 
-2  C.  P.  357;  cf.  Rose  v.  The  Bank  of  Australasia,  [1894]  A.  C.  687. 
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depends  is,  tliat  as  the  effect  of  a  notice  of  abandonment,  if 
ioooptod,  or  mftde  on  good  grounds,  is  to  ^ititlo  the  under- 
writer to  take  orer  the  interest  of  the  assured  in  whatever 
remains  of  the  subject-matter  insured  as  from  the  moment 
of  the  loss  (i),  the  master  will  be  considered,  if  the  owner* 
hm  Ihus  Tested  in  the  underwriter,  as  the  Agmt  of  the 
latter  in  all  acts  done  by  him  from  that  time,  within  the- 
authority  given  to  him  by  the  clause  (A:) . 

If  no  effeotiTe  notke  of  abandomn^t  is  giveii,  the  master^ 
in  all  that  he  does  witiiin  the  eoope  of  his  duty,  is  the  agent 
of  the  assured  (I) ;  and  it  is  his  duty,  as  such,  ta  take  suck 
measures  as  may  be  leascfflahle  for  the  porposs  of  averting  or 
Minimiring  a  loss  (iti). 


(I)  mat,  Im.  Ast,  m$,  8.  SS,  poH,  §  1206. 

ik)  8m  pmt,  §§  1218,  1220;  Bdllipt,  vol.  ii.  f.  ISU.  See  alfla^ 
Qildiriit  V,  CShifSiigo  Ins.  Oe.  (189i>,  lOA  Fed.  B.  (M;  Hume  v.  Frens. 
(1907),  150  Fed.  R.  602. 

(I)  Fleming  v.  Smith  (1848),  1  H.  L.  Gbs. 

(m)  Mw.  Xm.  Aet,  1906,  s.  78  (4). 
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THE  SUBJECTS  OF  MARINE  INSURANCE. 

SECT. 

Introdaotion   217 

Ship  218—221 

Ooods   222—228 

Freight   229—234 

Plunge  Money   286 

Frotti  and  Oommiaaion  .286—241 

Bottomzy  and  Beepondentia  242,  248  ' 

SeasMB'e  and  liMfter*!  WHgm  and  Bteete  244»  246 

BfaibvBMneBti  ....246, 247 

Miweellaneone  248 

Shares  in  Companies   249 

Sbipowner's  Liability  for  Damages   250 

Beioription  of  NatiiM  and  Extent  of  Risk  aenally  nnneceasaiy  ...261,  262 

217.  Generally  speaking,  eveiything  ^hich  is  exposed  what  may 
to  risk  h J  the  perils  of  the  seas  may  be  maioki  the  sabjeot  of  |^^^^^ 

a  contract  of  marine  insurance,  unless  its  insurance  is  pro- 
hibited by  law — including  in  this  term  the  general  law 
maritiiDe^  and  the  rules  of  international  law  so  far  as  theyi 
form  part  of  the  law  of  the  land.  ''Subject  to  the  pro- 
visions of  this  Act,"  it  is  declared  in  sect.  3  (1)  of  the 
Marine  Insurance  Act,  ld06,  "every  lawful  marine  adventure 
may  be  tlie  subject  of  a  contract  of  marine  insurance  "  (a). 

In  this  chapter  we  will  consider  what  may  be  insured,  and 
what  is  covered  by  the  description  in  the  policy  of  the  usual 
aubjeets  of  insurance,  leaving  to  another  part  of  the  work  the 
consideration  of  those  things  the  insurance  of  which  is  un- 
lawful, owing  to  the  prohibited  nature  of  the  traffic,  or  voyage, 
for  or  on  which  they  are  insur^.  The  reason  for  this 
arrangement  is  that,  as  the  prohibition  of  insuianoe  in  these 
latter  cases  generally,  arises  not  from  anything  in  the  nature 


,  (a)  For  meaning  of  "maiine  adventure^"  see  a,  8  (2)  of  tho  Aeii 
unte,  §  1. 
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B^eL  217.  of  tlie  tilings  Hiemeelm  ooiisicbred  as  sabjects  of  insurance,. 

but  solely  from  the  illegality  of  the  risk  on  which  they  are 

embarked,  it  seems  more  natural  to  treat  of  them,  under  the 
general  head  of  the  illegality  of  the  risk,  in  that  division  of 
the  work  devoted  to  the  discussion  of  the  causes  that  avoid 

the  insurance. 

Ships  and  goods  have  always,  and  universally,  been  re- 
garded as  the  proper  and  main  subjects  of  insnnmce,  and  in 
dealing  with  them  it  will  only  be  necessary  to  consider  what 

is  covered  by  a  policy  on  "  ship  "  or  *'  goods  "  respectively. 

Wbatis  218.  In  our  common  printed  forms  the  policy,  after 

^S^^^p  stating  that  it  is  effected  "  upon  any  kind  of  goods  and 
merdiandises,"  proceeds  thus—"  and  also  upwi  the  body, 
tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other 
furniture,  of  and  in  the  good  ship  or  vessel  called  the,"  &c. 

When  the  insurance  is  intended  to  be  confined  to  the  ship 
alone,  this  is  generally  fleeted  by  inserting,  either  at  the 
foot  or  margin  of  the  policy,  the  words  "on  ship";  or  by 
stating  in  the  valuation  clause  that,  as  between  the  assured 
and  underwriters  on  the  particular  policy,  the  subject  of 
insurance  is  agreed  to  be  the  ship,  or  as  many  sixty-fourth 
shares  thereof  as  the  assured  owns.  The  effect  of  either 
mode  of  specifyii^  the  subject  of  insuranoe  is  to  obliterate, 
as  it  were,  such  other  wcrds  of  the  general  formf  as  are 
Not  any  part  inapplicable  to  the  specified  subject  (b).  It  is  hardly  neces- 
if  mcgo.  ^  remark  that  a  policy  in  this  form  on  ship  alone,  even 
when  eiected  by  one  who  is  owner  both  of  the  ship  andf 
cargo,  cannot  extend  to  protect  the  latter  (c) . 

(by  See  Bobvim  «.  Wnmk  (ISM),  4  EmI,  ISO,  110, 141;  Haiigbloii 
V.  BwbMik  (UU),  4  Gbap.  8»;  Md  tlie  oliiflr  eans  eiied  amU,  $  7S, 
whkk  faqr  down  -ttie  general  pruunple  which  snbordmateB  the  printed 
fortioBS  of  ikib  poliej  to  the  effect  of  those  in  nuuraicript.  Thus,  the 
iniereBt  of  ft  mortgagee,  if  misdesoribed  as  bottomry,  would  remain  un- 
ooTored  by  the  J/t^cy,  although  there  are  printed  words  in  the  policy 
which  would  cover  a  mortgage  notwithstanding  the  misdescription  in 
manuscript.  See  Simonds  v.  Hodgson  (1829),  6  Bing.  114;  and  8, 
(in  error),  per  Lord  Tenterden  (1832),  3  B.  &  Ad.  50. 

(c)  1  Marshall,  Ins.  328;  per  Smith,  L.  J.,  Field  SS.  Co.  V,  Burr, 
'  [1899]  1  Q.  B.  585. 
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Sometimes  a  policy  is  made  upon  the  hull  and  machinery  Smst.  218. 
of  a  steamship,  and  in  valued  policies  on  steamships  it  is  a  PoUcies^on 
common  practice  to  have  separate  valuations  of  hull  and 
machinery.  It  is  unnecessary  to  mention  the  machinery  in 
the  policy,  for  the  term  ship  in  a  policy  upon  a  steamship 
covers  the  machinery  as  as  the  hull  (d).  The  object  of 
the  separate  valuation  is  to  provide  that  for  certain  purposes, 
in  particular  as  regards  average,  the  hull  and  the  machinery 
are  to  be  considered  separately  insured  (e). 

.  219.  Schedule  I-  of  the  Marine  Insurance  Act,  1906,  Sched.  i. 
contains  Eules  for  the  construction  of  policies  in  the  ordi-  Mwine 
nary  form,  which  apply  where  the  context  does  not  otherwise  J^JJ^** 
require.    No.  15  of  these  Eules  provides  that  "  the  term 
*  ship '  includes  the  hull,  materials  and  outfit,  stores  and 
provisions  for  the  officers  and  crew,  and,  in  the  case  of  vessels 
engaged  in  a  special  trade,  the  ordinary  fittings  requisite 
for  the  trade,  and  also,  in  the  case  of  a  steamship,  the 
machinery,  boilers,  and  coals  and  engine  stores,-  if  owned 
by.  the  assured"  (/). 

The  clause  "  and  also  upon  the  body,  tackle,  <l5c.,"  in  this 
policy  made  it  unnecessary  before  the  Act  to  decide  whether 
fittings  or  stores  were  covered  by  the  word  "  ship."   Thus  it  Provisions  are 
was  held  that  the  provisions  put  on  board  the  ship,  when  she  ^^^^ 
sails,  for  the  use  of  the  crew  on  the  voyage,  are  comprehended  ship^under 
under  the  word  "furniture,"  and  protected  by  an  insurance  "furniture." 
on  the  "body,  tackle,  apparel,  ordnance,  furniture,"  &c.  of 
the  ship  in  the  common  printed  form  (g).    The  contrary 
position  had  been  erroneously  inferred  from  the  case  of 
Robertson  v.  Ewer,  which  decided  no  such  point,  but  merely 
established  that  the  underwriter  on  ship  could  not  be  liable 

(rf)  Mar.  Ins.  Act,  1906,  Sched.  1.  r.  16,  infra.  See  per  Kennedy,  J., 
in  Roddick  v.  Indemnity  Mutual  Marine  Ins.  Co.,  [1895]  1  Q.  B.  842. 

(e)  See  Oppenheim  v.  Fry  (1868),  8  B.  &  S.  878;  in  the  Ex.  Oi. 
(1864),  5  irf.  848;  88  I*.  J.  Q.  B.  265r. 

(/)  Of.  ».  18  of  tlie  Act,  po»t,  S  8*5,  hf  which  the  insurable  value  of 
a  ship  ineludea  also  money  advanced  for  seamen's. wages.  See  s.  30  (2). 

(^)  Brough  V.  Whttmore  (1791),  4  T.B.  208. 
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Stores  and 
tackle  also 

included  in 
insomnce  on 
fhip. 

And  outfit  in 

atores  and 
fiOTisions. 


"Sot  so  tke 
lishinfr  fttores 
for  whaling 
▼oyag««. 


Mode  of 


fur  the  Gmummjplim.  of  saoh  piovisioiifl  while  the  ship  was 
detained  hy  an  embargo  (/^). 

It  was  admitted,  in  Brough  t;.  Whitmore,  that  all  the 
ship's  stores  and  tackle  were  also  included  in  the  insurance 
<»i  ship  in  the  emtmm  form  (t). 

The  word  "  outfit "  is  sometimes  used  to  denote  the  neces- 
sary stores  and  provisions  put  on  board  the  ship  for  the 
use  of  the  mw  im  the  TOTage;  and,  in  this  sense,  outfit  is 
indluded  in  a  general  insurance  on  diip.  It  is  in  this  sense 
that  Lord  Ellenborough  uses  the  word  when  he  says  that  hull 
and  outfit  are  both  protected  by  an  insurance  on  ship  (k) . 

In  whaling  Tojagee,  however,  the  word  "outfit"'  has  a 
peculiar  sense,  and  means  the  fishing  stores  of  the  ships  so 
employed;  i.e.,  the  harpoons,  lanoes,  spears,  and  whale  lines, 
for  the  purpose  of  catching  whales  and  seals  on  the  voyage, 
and  the  casks,  eistems,  boilers,  &c.  for  preparing  and  con- 
taining the  oil  and  blubber:  in  a  word,  all  the  instruments 
and  apparatus  necessary  for  taking  the  fish,  and  preparing 
and  hringing  home  their  animal  produce  (2).  It  is  estab- 
lished, in  accordance  with  the  general  custom  of  whalingf 
voyages,  that  outfits  in  this  sense  are  not  protected  by  a 
genefal  insurance  in  the  common  form  on  the  "body, 
tailii^  iippaxel,  4e.  of  the  slup"  (m);  and  the  praetioe  in 

(A)  Robertson  v.  Ewer  (1786),  1  T.  R.  127;  and  see  per  Buller,  J., 
4  T.  R.  210.  Maclachlan  said  that  if  proTisiims  for  the  crew  are  laid  in 
double,  for  nMona  of  eeonomy  or  noeewitjr,  the  policy  on  the  ship  will 
only  com  ^e  provimHis  for  the  voyage  isMrod;  the  providons  in 
eseeM  hdng  cargo.  R«le  15,  9npf,  any  be  eoaatmed  in  Meoidaaee 
with  iA&M  opinkMi.  He  alao  laid  that  proviriont  intended  lor  the  we  ol 
peuenfersy  altttongh  iBeideatel  to  the  euntng  of  pawwige  moMj,  are 
net  covered  by  aa  laMomee  fHi  rfiip,  bat  ahoold  be  insured  eo  nomine, 
AiMNdd,  6th  ed.  p.  48;  aad  aee  UsArthvr,  Int.  6S.  Xhia  mw  it 
confirmed  by  Rule  15. 

(t)  4  T.  R.  206.  The  doubts  expressed  by  Lord  Esher,  M.  R.,  and 
Smith,  L.  J.,  in  Roddick  v.  Indemnity  Mutual  Marine  Ins.  Co.,  [1895] 
2  Q.  B.  380,  whether  the  word  "  ship  "  alone  covers  provisions  or  stores, 
are  removed  by  Rule  15. 

(AO  Hill  V.  Patten  (1807),  8  East,  373,  375;  Forbes  v,  Aspinall 
(1811),  13  East,  323,  325. 

(J)  8  East,  375;  Gale  v.  Laurie  (1826),  5  B.  *  Cr.  156. 

Cm)  Hoiiiiii  V.  FSekersgill  (1783),  %  Doi^.  222;  1  ManliaU,  Ins. 
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the  United  States,  accordingly,  is  stated  by  Phillips  to  be  sect.  219. 
to  describe  the  different  int^^ests  insured  in  a  fishing  whaling  risks 

It  1  •  .  f%  .        %  a  r  \  in  the  United 

"Voyage  as    ship,  outnt,  and  cargo  states. 

According  to  McArthur,  temporary  dunnage,  ballast  or  Fittings  and 
-fittings  are  in  practice  not  treated  as  covered  by  a  general  <^»™*fi^- 
policy  on  ship,  but  the  rule  is  different  when  they  are  in 
permanent  use  on  a  ship  regularly  employed  in  a  partionlar 
trade  (0).  It  is  probable  that  the  words  "vessels  engaged 
in  a  iqpecial  trade"  in  Bole  15  will,  at  any  rate  to  some 
extent,  be  construed  in  accordance  with  this  practice,  so  that 
fittings  required  specially  for  a  single  voyage  will  not  be 
•covered  by  the  common  policy. 

The  word  "  furniture,"  in  a  time  policy  on  a  ship  employed 
in  the  grain  trade,  has  been  held  to  cover  separation  cloths 
and  dunnage  mats  required  for  the  proper  carriage  of  grain 
cargoes,  idthough  in  the  particular  voyage,  not  being  in  use, 
they  were  temporarily  stowed  away  in  the  fore-peak  (p). 

I' 

320.  The  bunk^  coals  and  engine  stores  of  a  steameMp  Banker  ooals 

necessary  for  the  voyage  are  covered  by  an  insurance  for  a 
voyage  in  the  common  form  (g) .  When  the  insurance  is 
for  time,  it  seems  tiiat  proper  effect  will  be  given  to  the 
words  of  the  policy  and  to  Rule  15  by  allowing  the  policy  to 
^cover  a  reasonable  qujantity  of  coals  and  stores,  regard  being! 
had  to  the  service  on  which  the  ship  is  engaged,  and  average 
adjusters  usually  allow  such  a  quantity. 

In  Roddick  v.  Indemnity  Mutual  Marine  Insurance  Co.,  Roddick  v. 
the  question  arose  whether  a  time  policy  pn  the  "  hull  and  Mut^miir. 

Ins.  Co. 

^41;  1  Park,  Ins.  126.  Admitted  in  the  case  of  The  Dundee  by  Lord 
..Stowell  (1823),  1  Hagg.  Ad.  11.  109,  123  (see  1  Marshall,  Ins.  241); 
and  by  Lord  Tenterden  in  Gale  v.  Laurie  (1826),  5  B.  &  Cr.  156,  164. 
See  Hill  v.  Patten  (1807),  8  Ea«t,  373,  375.  It  is  possible  that  aom^e 
of  these  stores  are  "  fittings  "  requisite  for  the  special  trade  in  which 
the  vessels  are  engaged,  within  the  meaning  of  Bole  15,  »upra» 

(w)  1  Phillips,  Ins.  ss.  496,  497. 

(0)  McArthur,  Mar.  Ins.  58. 

ip)  Hogarth  v.  Walker,  [1899]  2  Q.  B.  401;  68  L.  J.  Q.  B.  886; 
^dfinned  by  the  Court  of  Appeal,  [1900]  2  Q.  B.  288;  99 1«.  J.  Q.  B.  684. 

(q)  Mar.  Ina.  Aet,  1906,  Sohed.  L  r.  15,  tupm.  9m  Lowndes,  In». 
^nd  «d«     65;  MeAr4linr,  57;  Qow,  Mar.  Int.  46. 
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Swsi.  sso.  mBuMmmj"  of  a  steuBBliip  ememd  her  bunker  coals  aiicL 
stores.  Evidence  was  given  that  in  a  voyage  policy  an 
insurance  on  hull  covers,  according  to  the  practice  of  under-^ 
writers^  the  coals  and  stores  necessary  for  the  voyage  described 
in  the  policy.  Keimedy,  J.,  however,  held  that,  in  a  time 
policy  at  any  rate,  they  were  not  covered  by  the  ternt 
"huU  "'  (r)j  and  this  judgment  was  affirmed  in  the  Court  of 
Appeal  («) .  Further,  the  kamed  judge  thought  that,  even  ia 
a  voyage  policy,  this  extended  meaning  of  the  word  "  hull " 
could  not  be  adopted,  and  both  Lord  Esher  and  Smith,  L.  J.,, 
teem  to  have  been  of  the  same  opinion  (t).  It  may  be  re- 
marked, however,  that  p<^ci0i  simply  on  hull  and  machinery 
are  not  common.  There  are  often  words  in  the  policy  which 
show  that  the  intention  was  to  insure  such  stores,  &c.  as- 
would  be  fsovered  by    policy  in  tbe  ordinary  form. 

The  boat.  221.  Tlie  "  boat  "  is  included  by  name  as  part  of  the  ship. 

in  tbe  commou  policies  of  insurance  (u);  hence,  in  a  policy 
m  ship  in  the  commim  form  upon  the body,  tackle,  appanel^ 
munition,  ordnance,  boat,  and  other  furniture  "  of  the  ship. 
Lord  Lyndburst  would  not  admit  evidence  of  a  usagie  to  show 
that  underwriters  nevier  paid  for  boats  outside  the  ship  slung^ 
up<»i  the  quarters,  on  ^e  ground  that,  though  "  usage  may 
be  admissible  to  explain  what  is  doubtful,*  it  is  never 
admissible  to  contradict  what  is  plain  "  (a;). 

In  this  case  it  had  been  proved  that  such  longing  of  the 
boat  was  proper  and  necessary  in  voyages  of  the  description 
insured  against:  i£  it  could  be  shown  that  the  boat  wa& 
*  carried  in  any  way  idiidi,  while  espomng  it  to  extn^rdinary 

risk,  was  not  proper  and  necessary,  it  might  fairly  be  con- 
sidered that,  as  in  the  case  of  goods  carried  on  deck,  the^ 

(r)  [1895]  1  Q.  B.  836. 

is)  [1895  ]  2  Q.  B.  380. 

(0  [1895]  1  Q.  B.  842  ;  2  Q.  B.  384,  386. 

(w)  See  Dennis  v.  Home  Ins.  Co.  (1905),  136  Fed.  R.  481,  where  it 
was  held  that  a  launch  was  covered  by  the  policy  while  being  uaed  ia 
the  ordinary  way  between  the  vessel  and  the  shore. 

(«)  Blackett  v.  Royal  Exch.  Aae.  Co.  (1832),  2  Cr.  ft  J.  244,  250. 
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underwriter  would  not  be  liable  unless  informed  by  the  policy  Sect.^21. 

of  the  nature  of  the  risk.    Thus,  in  a  case  decided  in  the 

United  States  it  seems  to  have  heen  assumed  that,  if  it  cocdd 

be  shown  that  carrying  boats  slung  at  the  stem  davits,  besides  ^ 

being  a  dangerous,  was  also  an  unusual  mode  of  carrying 

them  on  the  voyage  insui^,  the  underwriter,  under  the 

common  form  of  policy,  could  not  be  liable  for  their  loss  (y). 

222.  According  to  Eule  17  in  Schedule  I.  of  thjc  Marine  what  is 
Insurance  Act,  1906,  "  the  term  *  goods '  means  goods  in  the  * 
nature  of  merchandise,  and  does  not  include  personal  effects  1?^'^^^ 
or  provisions  and  stores  for  use  on  board."    The  Rule  con-  ^erchao- 
tinues:  "  In  the  ajbsence  of  any  usage  to  the  contrary,  deck 
caf  go  and  living  animals  must  he  insured  specifically,  and 
not  under  the  generajl  denomination  of  goods."    Thus,  in 
most  ca^s,  the  merchant  who  wishes  to  insure  his  merchan- 
dise against  sea  Ti$ka  need  (mly  give  a  gmeral  description 
of  it  as  "goods"  or  "merchandise"  (2?). 

Hence  it  is  la^d  down  by  the  French  jurists,  and  apparently  Successive 
on  sound  principles,  tha^  if,  under  such  a  general  form  of  the 
insurance,  the  ship,  in  the  course  of  the  voyage  insured,  and  'onrse  of  the 

^  r »  V  same  voyage, 

under  liberty  given  ber  in  the  policy,  touches  at  an  inter- 

media^te  port,  and  there  lands  the  goods  which  were  on  board 

at  the  commencement  of  the  risk,  and  takes  on  hoard  others 

on  account  of  the  assured,  such  substituted  goods  are  covered 

by  the  general  words  of  the  policy  (a). 

So,  in  this  country,  although  after  a  policy  has  heen  <»ioe 

effected  on  a  particular  subject  of  insurance,  it  cannot,  in 

consequence  of  the  stamp  laws,  be  so  changed  in  its  terms  as 

to  be  made  to  attach  on  a  tojtally  different  subject,  "  Yet  it 

is  not  to  he  inferred  from  hence,"  says  Loird  EUenborough, 

"  that  shifting  or  suoee«siye  cargoes  on  board  the  same  ship. 


(y)  Hall  V.  Ooeaii  Ins.  Co.  (1839.),  21  Pick.  472;  cited  1  PhilUpd, 
s.  465. 

(r)  Pour  que  telle  assurance  soit  valable,  il  suffit  que  raliment  du 
risque  exist<^  lors  du  siuistre.    1  Emerigon,  c.  x.  s.  1,  p.  '296. 

(^0  Emerigon,  ibid.;  see  al»o  3  Boulay-Paty,  Droit  Com.  Mar.  tit. 
X.  8.  6,  p.  384. 
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^  mBmm  m  maboie  insubance.     [part  i. 

Wm%m  m.  in  the  ooiifse  of  tbe  mjBoib  oo&tiiiiied  adraitare,  as  in  tiio 

xlfrican  and  other  trades,  out  and  home,  may  not  properly 
be  the  subject  of  insurajaoe  under  the  word  '  goods ' ;  for  in 
mmm  dt  ^km&  etam  Uie  taooeeobre  oaigoe»-^.e.,  a£  £n^i^ 
goods,  African  articles  of  traffic,  and,  lastly,  West  India  pro- 
duce— ajre,  according  to  the  course  of  such  trading  adven- 
tiures,  QUO  oootittQed  subject-matter  of  insarance  under  the 
Que  name  of  'goods ' (6). 

Goods  subject  223.  The  law  of  France  is,  that  goods  subject  to  deteriora- 
JlJ^^^^^*  tion  or  leajkage  must  be  specifically  described  in  the  policy 
articles,  and   (Qzoenf;  wheTs  Uio  tpioied  is  igBCHcuit  oi  the  natiae  of  the 

contraband      ^  ,     ^  J 

il»  cargo  at  the  time  of  Meeting  the  insurance) ;  otherwise  no 
^Dsx^lobiBj  loss  is  recoverable  upon  such  goods  under  the  general  descrip- 
tioii.  The  same  rule  is  extended  to  perishable  articles  and  to 
^  osntraband  oi  mx,  hj  the  laws  of  othttr  fosreign  states  (e). 
No  such  rule  exists  in  this  country.    As  to  articles  liable 
to  leakage  or  deterioration,  the  underwriters,  by  the  common 
neiDoraiidiim,  ezj^cesslj  exempt  themsdves  either  inm  all 
liability  for  particnlar  average  losses,  or  from  liability  for 
such  losses  not  amounting  to  a  certain  percentage.    As  to 
oontrahand  of  war,  although  the  underwriter  might  avoid  the 
imiifaiiee,  imless  he  were  tdid  of      nature  of  the  intended 
risk,  yet  it  has  never  been  decided  that  the  contraband 
chaiTacter  of  the  cargo  must  be  specified  in  the  policy. 


ler  a 
tera 
IB  tkk 


BuUioD,  coin  SSIA.  Goiisiderajble  doubt  appears  at  one  time  to  have  been 

put  on  board  entertajiied  whether  money,  bnllion  or  j  ewels  could  be  insured 

pm-poLs  under  the  generaj.  denomination  of  "  goods,  wares  and  mer- 

of  commeEce.  ehaiidiae."   This  doubt,  in  all  prdbalnlity,  arose  from  mis- 

(6)  HQl  Patten  (1807),  8  East,  S73,  377;  see  also  Tobin  n;. 
Harford  (1863),  32  L.  J.  O.  P.  134;  in  error  (1SS4),  IS  G.  B.  N.  S.  791; 
34  L.  J.  O.  P.  37. 

(c)  Ord.  do  la  Marine,  1.  iii.  t.  6,  art.  31;  Code  de  Commerce,  art. 
355;  1  Emerigon,  c.  x.  s.  2,  pp.  302 — 307.  See  the  Commercial  Codee 
of  Belgium,  art.  208;  HoUand,  art.  596;  Spain,  art.  745;  Cliile,, 
art.  1215.  The  earlier  ordinances  are  collected  in  the  learned  work  of 
Magens,  n.  (a)  to  s.  14,  vol.  i.  p.  9;  and  in  Nolte's  editioa  of  Benecke> 
vol.  i.  pt.  ii.  tit.  iii.  c.  ii.  pp.  549 — 552. 
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•I  ^ 

taken  theories  of  the  balance  of  trade,  which  led  to  the  notion  s«ct.  224. 
that  aU  exportattoai  of  snoh  commodities,  as  articles  of  trade, 

was  detrimental  to  the  commoii  weal.  There  is  now,  however, 
no  doubt  that,  when  put  on  board  as  merchandise,  they  may 
be  insured,  in  this  oonntry,  nndar  the  gpenmd  deseription  of 
goods  and  merchandise  (though  in  actual  practice  they  are 
generally  insured  under  a  specific  description);  it  being  at 
the  same  time  understood  that  the  undmvriter  is  not  liable 
for  the  risk  of  a  clandestine  exportation  (d^.  laws 
of  some  Continental  states  require  these  commodities  to  be 
specifically  designated  in  the  policy  (e). 

Bank  notes  and  bills  a£  exchange  should,  it  sema,  be  Bank  notes 
specifically  described  (/) .    A  policy  "  on  goods  "  means  only 

of  exdiange. 

such  goods  as  are  merchantable  (merces),  ^.e.,  cargo  put  on 
board  for  the  purposes  ^f  conmije([oe  (^).  Hence  it  is  that 
clothes  and  other  personal  effects  are  not  covered  by  a 

general  policy  on  goods  and  merchandise,  nor  the  ship's 
provisions  (/^),  even  though  the  ship  carries  nothing  but 
passengers  (»). 

(d)  For  an  instance,  see  tii©  case  of  Da  Oosta  v.  Firlih  (1766),  4 
Burr.  1966.  ''Goods,  wares  and  merchandise"  will  oover  dollars,  if 
entered  at  the  custom-hooise:  per  Dampier,  J.  (1815),  in  Manning's 
Dig.  Index  to  N.  P.  Rep.  164,,  n.  5,  2nd  ed. ;  see  also  1  "Magens,  art.  15. 
p.  10.  Phillips  points  out  (vol.  i.  s.  432)  that  there  is  no  reason  for 
this  exception  of  clandestine  trade  which  is  made  by  the  text-writers, 
saying  that  the  i&ct  that  the  trade  is  prohibited  appearis  to  involve  the 
question  of  concealment,  or  the  legality  of  the  contract,  rather  than 
that  of  the  sufficiency  of  the  description. 

(e)  Dutch  Code,  art.  596;  Spanifii  Code,  art.  745. 

(/)  Per  Dampicr,  J.,  Manaiiig's  Index,  165;  Palmer  v.  Pratt  (1824), 
3  Bing.  185. 

(g)  So  stated  liy  vnderwriieiB  in  Bosis  v.  Thwaites,  before  Lord  . 
Mansfield  (1776),  1  Paric,  28,  24;  and  eo  d^iaed       Best,  O.J.,  in 
Brown  v.  Stapyleton  (1&27),  4  Bing.  121.     Wares  or  eargo  for  sale/' 
per  Lord  Ellenbofongh  in  HHl  v.  PMten  (1807),  8  East,  375.  Sqo, 

however,  Wilkinson  v.  Hyde,  infra. 

(h)  Mar.  Ins.  Act,  1906,  Sched.  I.  r.  17,  emte,  §  222;  Boss  v.  Thwaitee 
(1776),  1  Park,  23.  It  is  submitted,  however,  that  the  personal  effects 
of  persons  on  board  are  covered,  if  shipped  as  cargo.  See  1  Parson*, 
Ins.  521.  It  was  not  disputed  in  Wilkinson  v.  Hyde  (1858),  3  C.  B. 
N.  S.  30;  27  L.  J.  O.  P.  116,  that  a  policy  on  goods  covered  an  emi- 


(0  Brown  p.  Stapyleton  (1»27),  4  Bing.  119,  122. 


WEmm  OF  MARINE  INSUSANCE.       [PAST  I. 

■•et.  as4.      "In  merchandise,"  says  Park,  J.,  "is  included  all  pro- 
Money  iwd     party  of  great  value,  unless  attached  to  the  persons  of  the 
i!^te^to     passengers"  (fc).    Thus  jewels,  ornaments,  cash,  &e.  not 
^fiiMM.     Signed  for  trade,  but  earned  about,  oar  bdonging  to  the 
persons  of  those  on  board,  do  noft  (as  the  better  opiniorn 
seems  to  be)  fail  within  the  general  description  of  goods 
and  merchandise;  and  in  case  of  loss  would  not,  it  seems,  be 
recoYcrable  under  a  policy  on  goods  in  the  general  form  (I). 

Ooods  on  deck  225.  The  reason  why  goods  carried  on  deck  are  not  usually 
^  covered  by  a  general  insurance  in  the  common  form  on  goods 
and  merdiandiae  is  that  they  are  exposed  to  a  greater  hazard 
than  goods  carried  in  the  ordinary  way  (w);  if,  indeed,  they 
are  carried  on  deck  by  virtue  of  a  general  custom  of  the 
particular  trade  on.  which  the  insurance  is  effected,  the  under- 
writer is  presumed  to  be  acquainted  with  such  usage  without 
having  notice  of  it,  and  therefore  may  fairly  be  supposed  to 
undertake  the  risk  of  their  being  so  carried  on  deck.  As, 
however,  the  custom  only  applies  to  certain  descriptions  of 
goods  in  any  trade  (w),  it  may  be  doubtful  whether,  even  in 
this  case,  the  goods  ought  not  to  be  specifically  described  in 
the  pdiicy,  in  order  that  the  underwriter  may  be  apprised 
that  he  is  to  run  the  extra  risk.  In  the  cmly  case  in  which 
the  point  directly  ajrose,  the  insurance  was  declared  by  the 
policy  to  be  "  on  forty  carboys  of  vitriol  "  (o).  The  observa- 

gtm^B  outfit.  In  Duff  V.  Mackcmzie  (1S57),  3  G.  B.  N.  S.  16;  26 
I*.  J.  C.  P.  313,  the  master  insured  his  clothes,  charts,  instruments,  &c. 
as  master's  effects,  and  this  seems  the  propar  way  to  describe  them. 
Provisions  are  covered  by  the  common  policy  on  ship.  Stevens  on 
Average,  60;  <tnte,  §  219. 

(k)  Brown  r.  Stapyleton  (1827),  4  Bing.  122;  and  see  8.  P,,  as  to 
provender  of  live  stock,  Woloott  v.  Eagle  Ins.  Q>.  (1827),  4  Pick.  429. 

(0  Mar.  Ins.  Act,  1906,  Sdied.  I.  r.  17,  unie,  §  2M.  See  1  Ptek, 
las.  m-y  1  Marshall,  !■».  W;  1  Emerigoo,  «.  idi,  a.  42;  aid  e.  x.  s.  11. 

(m)  Boss  V.  Tkwaitea  (1776),  1  Ptek,  88;  and  Baekfaonse  r.  Ripley 
(laot),  tWrf.  «4.   Beck  geeia  aie  wmmUmm  «omed  by  ^  ''in  and 

(»)  In  ApanimtfU  €b.  v.  Nord  Deatsobe  Ins.  Co.,  [1964]  1  K.  B. 
252,  a  general  custeai  earry  de?k  cargo  on  Rhine  voyages  was  estab- 
lished, and  the  insurer  was  held  to  be  liable  for  such  cargo. 

(#)  Da  Cbsfca  v.  Edmonda  (lfti5),  4  Camp.  142.   So  i%  the  instance 
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tioBS  of  Lord  Lyndhurst  pn  this  point  are  well  deserving  of  b^oL  ttft. 
attention.    "Goods  carried  (m  deck,"  lie  says,  "are  not  in  Observationa 

of  Lord 

the  part  lof  the  ^hip  Avhere  goods  are  usually  carried;  they  Lyndhurst. 
^e  in  more  than  .usual  peril,  and  an  usage  that  they  are  not 
ooirered  by  a;n  ordinary  pidicy  on  goods,  but  that  they  require 
a  distinct  explanation  to  the  underwriter,  of  the  part  of  the 
ship  in  which  they  a^e  to  be  carried,  or  (where  that  will 
imply  the  information)  pi  the  nature  of  the  goods,  is 
not  at  variance  with  any  part  of  the  policy,  is  essential  to 
the  informa,tion  which  the  undei'writer  ought  to  receive,  to 
onable  him  to  estimate  j;he  risk  and  calculate  the  premiums, 
and  is  a  portion  pf  that  fairness  which  ought  to  be  rigidly 
observed  upon  all  these  contracts"  (p). 

The  general  conclusion  arrived  at  by  Phillips  is,  that,  if 
by  the  description  of  the  voyage,  or  the  character  of  the 
article  specified  in  the  policy,  the  underwriter  may  be  pre- 
sumed to  be  apprised  of  a  usage  to  carry  it  on  deck,  the 
policy  will  attach  to  it  so  carried  (g).  This  appears  very 
fairly  to  represent,  if  ^ot  the  actual  doctrine  of  the  autho- 
rities, at  all  events  the  result  of  established  principles. 

The  language  of  Kule  17  in  Schedule  I.  of  the  Marine 
Insurance  Act,  IdOd  (r),  literally  construed,  does  not  alto- 
given  by  Phillips,  in  which  an  insurance  on  "  outfits  and  catchingfS " 
was  held  to  cover  "  blubber  "  remaining  on  deck,  to  be  "  tried  "  according 
to  the  usage  of  the  whale  fishery.  Here,  as  Phillips  remarks,  "  there  is 
an  uniform  usage  to  carry  on  deck,  and  also  an  indication  by  the  descrip- 
tion of  the  subject  and  the  voyage,  tliat  the  part  of  the  subject  in  the 
form  of  'blubber'  is  to  be  on  deck":  1  Phillips,  s.  460.  In  the  two 
€a8es  of  GonM  t>.  Oliver  (1837),  4  Bing.  N.  O.  134,  and  Milward  v. 
HOibert  (1842),  3  Q.  <B.  120,  the  point  decided  was,  that  goods  carried 
on  dedE  1^  tiie  usage  of  trade  are  entifled,  if  jettisoned,  to  contribntioii 
In  general  average;  trat  theie-  is  aotiiing  in  eUlieir  esse  npon  tibe  point 
liow  far  tock  goods  are  inaurable  iindw  tiie  gmeral  desoriptian. 

(;))  Per  Lord  Lyndhurst,  CX  B.,  in  Blackett  i;.~Boyal  Exoh.  A.^^ 
Oo.  (1832),  2  Cr.  &  J.  250. 

(q)  1  Phillips,  s.  460  ad  finem.  Phillips  considers  that  when  an 
article  is  sometimes  carried  on  dock,  and  sometimes  in  the  hold,  there  is 
no  usage  to  carry  on  deck  of  which  the  underwriter  is  bound  to  take 
notice.  Da  Oosta  v.  Edmunds  (1815),  4  Oamp.  142,  howev»er,  in. 
which  it  appeared  that  vitriol  was  carried  either  on  deck  or  below,  ia 
not  consistent  with  this  opinion.  , 

(0  Ante,  §  222.  ;  ^ 


^  SUBJECTS  or  MABINB  INSURANCE.       [fART  U 

IM         g^tim  agree  wi^      ioaeegomg  statenmt,  whi<^  is  mpw^ 

duced  from  the  second  edition  of  this  work.  It  implies  that 
deck  cargo  must  be  insured  specifically,  unless  the  usage  be 
moi  msrelj.  to  carry  ttie  cai^  on  deck,  but  to  insure  it  when 
80  carried  under  the  general  dencHBtanation.  lii  a  neoent  case^ 
however,  in  the  Court  of  Appeal  (s),  Lord  Sterndale,  M.  K., 
and  Atkin,  L.  J.,  expressed  the  view  that  the  law  has  not 
Jbeen  altered  bj  Bole  17,  although,  as  the  latter  said!,  the 
more  natural  meaning  of  the  language  of  the  Bnle  is  that 
which  has  just  been  mentioned. 

It  has  been  doubted  whether  the  role  that  deck  cargo  is 
not  in  general  cohered  hy.  im  insoianoe  on  ''goods"  has 
any  application  to  inland  voyages  by  river  or  canal  (t);  and 
inasmuch  as  the  reason  for  the  rule,  viz.,  the  increased 
hasard  when  goods  are  oanied  <m  dedc,  does  not  exist,  the 
doubt  seems  to  be  well  founded. 

The  produce  226.  In  whaling  voyages  the  only  cargo,  properly  so  called, 
fohX^in*^  jMi  board  the  ship,  from  fiwt  to  last,  is  in  general  the  home- 
wMiag  shipa  ward-bound  cargo,  consisting  of  the  immediate  produce  and 

is  covered  by 

^ooda"  or  result  of  the  fishing  adventure;  such  proceeds,  therefore,  may 
bo  oovered  under  the  general  designation  of  "goods  and 
mi^v^andise  "  (ti). 
Not  so  the  Outfit  in  such  voyages  principally  consists  of  the  apparatus 
and  instruments  necessary  for  taking  fish,  seals,  &c.,  and  the 
di^Kwing  of  them  when  taken  in  waxh.  a  manner  as  to  bring 
home  the  oil,  whalebone  and  other  animal  prodaoe  of  the 
adventure.  Outfit,  therefore,  in  such  a  voyage  cannot  be 
oonsidered  as  "goods"  in  any  proper  sense  of  that  word; 
|.e.,  as  Jjxd  EOoibmoii^ defines  it,  "as part  tiie  wares  or 
eargo  for  sale  laden  on  board  the  ship" ;  accordingly  it  cannot 
be  recovered  under  a  general  policy  on  goods  (r). 

(«)  Gaunt  V.  Brit.  &  Foreign  Ins.  G>.,  Ltd.,  [1920]  1  K.  B.  903. 
(0  Apollinaris  Cb.  v.  Nord  Deutsche  Ins.  Co.,  [1904]  1  K.  B.  252. 
(t#)  Hill  V.  Patten  (1807),  8  Eaiit,  373.    So  held  als»  in  the  United 
Stat«9,  in  a  case  where  the  insurance  was  "  on  tho  cargo  of  a  ship  for 
a  whaling  voyage."   Woloott  v.  Eagle  Ins.  Co.  (1827),  4  Pick.  429. 
iv)  HiU  V,  Patten  (1807),  8  East,  373. 
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227.  It  has  been  held  in  the  United  States  that  a  general   Sect.  227. 
insurance  on  "cargo"  will  not  cover  provender  taken  on  Nor  live  stock 
board  for  live  stock,  which  constituted  a  great  part  of  the  P^^**'''^®^- 
cargo  (w) ;  nor  will  it  cover  the  live  stock  itself  (x) . 

With  regard  to  live  stock,  the  rule  has  been  the  same  in  Live  stock 
this  country;  such  interest         alwayi,  ia  fact,  described  !^^^y 
specifically.     Thus,  where  a  general  policy  on  goods  was  a«««bed. 
intended  to  cover  live  stock,  the  insurance  was  declared,  at 
the  foot  of  the  policy,  "  to  be  on  thirty  mules,  ten  aisses,  and 
thirty  oxen,"  &c.  (y);  and  in  another  case,  where  a  policy 
"was  effected  "  on  goods,  as  per  annexed  statement,  valued  at 
2,800Z.,"  the  horses  insured  were  specifically  valued  in  the 
statement  (z).   As  we  have  seen,  the  Marine  Insurance  Act^ 
1906,  declares  that  living  animals  must,  in  the  absence  of 
any  usage  to  the  contrary,  be  insured  specifically  (a) .  . 

228.  Although  the  commodities  already  mentioned  com-  General 
prise  the  greater  nonfber  of  those  which  must  be  specifically  ^^^^^ 
designated  in  the  policy,  yet  in  practice,  whenever  the  cargo  ^J^^*" 
consists  of  few  commodities,  or  where  the  goods  are  valued  commodities, 
by  the  hogshead,  pipe,  bale,  &c.,  it  is  almost  invariable  to  *°  ^P®®*'^' 
specify  the  commodities  by  name  and  number.     This  is 
generally  done  by  writing  at  the  foot  or  on  the  margin  of 
the  policy  "on  woollen  goods,"  "on  piece  goods,"  "  on  one 
bnndred  tierces  of  coffee,"  "  on  twenty  hogsheads  of  sugar," 
adding  also  the  mark  of  each  bale,  cask,  &c.  (6);  or  it  may 
be  done  by  altering  the  valuation  clause  so  as  to  meet  the 
views  of  the  parties. 

« 

(w)  Wolcott  V.  Eagle  Ins.  Co.  (1827),  4  Pick.  429,  cited  1  Phillips. 
Ins.  e.  452;  and  see  Brown  v.  Stapyleton  (1827),  4  Bing.  119. 

(x)  Wolcott  V.  Eagle  Ins.  Go.,  sicpra,  cited  1  Phillips,  s.  453. 
(y)  I^wrence  v.  Aberdein  (1821),  5  B.  &  Aid.  107. 
iz)  Gabay  v.  Lloyd  (1825),  3  B.  &  Or.  799. 
la)  Sched.  I.  r.  17,  ante,  §  222. 

lb)  De  Symonds  v.  Sbedden  (1800),  2  B.  K  16^  In  Bmrn 
v.  Fleming  (1002),  7  Oom.  Oas.  245,  Bigham,  J.,  lield  that  a  policy  on 
'*9S»  whukj**  emnd  ibe  IM»  iik»  botileB  and  the  stonr 
in  wliiek  tiio  botti^  weM^iMidEed. 

A. — ^VOL.  I.  20 
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Hats*'  not 
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«« 


Nor  a 
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ingifipdients 
of  K. 


It  must  he  caief allj  bofii^  in  ndnd  that,  wh^ver  the 
goods  are  specified  in  the  policy,  if  no  property  of  the 
assured  be  on  board  which  fairly  answers  the  description 
giyen,  the  policy  will  not  attach  (c).  Thus,  if  an  insurance 
he  made  on  goods  deecribed  in  the  policy  as  "  piece  goods,'' 
and  by  the  invoice  it  appears  that  the  goods  really  shipped 
were  "hats,"  the  underwriter  will  not  be  liable  for  any  loss 
on  the  hats  (d):  so  an  insnmioe  on  tortoiseehell  will  not 
ooTer  a  loss  on  indigo,  &c.  (e). 

If  an  insurance  purports  to  be  effected  on  several  ingre- 
dients, described  mminaUm  in  the  policy,  which  enter  into 
the  oompontion  of  a  maiHiiMtiiied  article,  sneh  policy  will 
not  cover  a  loss  on  the  manufactured  article  itself,  which  is  a 
new  product,  and  has  a  distinct  appropriate  name:  thus, 
though  oil  and  harilLa  both  enter  into  the  oompositicm  of 
soap,  yet  an  insurance  on  oil  and  barilla  will  not  cover  a  loss 
on  soap  (/).  An  insurance,  however,  effected  on  the  raw 
material  of  a  ample  fabric,  or  utensil,  into  the  composition 
of  which  no  other  ingredient  enters  to  any  esimt,  will,  ao* 
cording  to  Emerigon,  cover  a  loss  on  such  fabric  or  utensil: 
thus,  an  insurance  on  "  gold"  or  silver  "  will,  according  to 
this  doctrine,  oorer  the  loss  of  a  gold  cup  or  silver  spoons  (g). 


(e)  A  clause  providing  that  the  assured  should  be  held  covered  at 
a  premium  to  be  arranged  in  case  of  any  incorrect  definition  of  the 
interest  insured,  wag  held  to  protect  him  only  where  there  was  no 
intenlioiMa  MiadflteriptioB:  Hewit*  v.  Wil«>n,  [1914]  3  K.  B.  1131; 
[1915}  2  K.B.  m;  and  see  Hood  V.  Weei  End  Motor  Ckr  PseUog  Go., 
[1916]  2  K.B.  M;  [19171  S  K.B.  4S.  ''Intereel  iamnd"  in  tide 
deiiw  meeni  eabjcet  ianoed,  and  noi  iaaanble  iatotert;  Hewttl 

».  WHmhi,  ubi  MrjNw. 

id)  Himter  v,  Frinsep  (ISOS),  per  Sir  J.  Haadleld,  1  MarehaD, 
Ins.  323. 

(c)  1  Emerigon,  c.  x.  s.  1,  p.  294. 

(/)  1  Emerigon,  c.  x.  s.  3,  p.  306. 

(ff^  Ibid.,  uhi  supra.  Maclachlan  suspected  "that  this  is  a  solitary 
instance  of  a  peculiar  usus  loquendi  as  to  the  precious  metals,  and  that 
it  will  not  boar  to  be  extended."  Amould,  6th  ed.  p.  30.  There  are 
few  things,  except  metals,  which  can  be  restored  to  their  original  form ; 
bat  Emerigon's  distinction,  which  is  derived,  from  the  Roman  law  of 
•wwioM,  ii  iatoltigiWe,  and,  if  the  principle  be  sound,  is  there  any 
food  VMMOB  for  UnHias^  it      tiM  predons  setols  ?   Where  a  policy 
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229.  The  next  subject  demanding  our  attention  is  freight.  Sect.  229. 
The  word  freight  in  insurance  law  has  a  more  extensive  Freight, 
signification  than  in  the  general  law  of  shipping,  and  is  used  JJ^'^o^^ 
^jomprehensively  to  denote  "  the  benefit  derived  by  the  ship-  inauraiioehwr. 
owner  from  the  employment  of  his  ship  "  (h)' 

Freight,  strictly  speaking,  as  between  the  shipowner  and 
the  freighter,  is  the  price  to  be  paid  by  the  latter  to  the  former 
for  the  carriage  of  goods  in  the  ship,  and  is  only  payable  on 
the  arrival  of  the  goods  at  their  port  of  destination;  but  in 
policies  of  insurance  it  also  denotes  that  which  is  less  properly 
tsalled  freight,  viz.,  the  price  agreed  to  be  paid  by.  the 
charterer  to  the  shipown^  for  the  hire  of  his  ship,  or  a  part 
of  it,  under  a  charter-party  or  other  contract  of  affreight- 
ment (i),  and  also  the  benefit  which  the  shipowner  expects 
to  derive  from  the  carriage  of  his  own  goods  in  his  own  ship, 
in  the  shape  of  their  ineieased  value  to  him  at  the  port  of 
delivery  (/r).  As  Lord  Tenterden  observes  with  respect  to 
the  meaning  of  the  term  "freight,"  it  is  the  same  thing  to 
the  ^powner  whether  he  receives  the  benefit  of  the  use  of 
liis  ship  by  a  money  payment  from  one  person  who  diartm 
the  whole  ship;  or  from  various  persons  who  put  specific 
quantities  of  goods  on  board;  or  from  persons  who  pay  him 
the  value  of  his  own  goods  at  the  port  of  delivery,  increased  by 
their  carriage  in  his  own  ship  (?). 

Rule  16  in  Schedule  I.  of  the  Marine  Insurance  Act,  1906,  Defiuitiou  of 
states  that  in  the  ordinary  pcdioy  "the  term  'freight'  includes  lu^  inS^Act. 
the  profit  derivable  by  a  shipowner  from  the  employment  of 
iris  ship  to  carry  his  own  goods  or  moveables  (m),  as  well  as 

^contained  a  warranty  against  more  than  a  C3rtain  quantity  of  "  iron 
cargo,"  the  Cburt  of  Appeal  held  that  the  warranty  applied  to  a  cargo  of 
-steel  blooms.  Hart  v.  Standard  Marine  Ins.  Qo.  (1&89),  22  Q.  B.  D.  499. 

(70  Per  Lord  Tenterden  in  Flint  v.  Flemyng  (183^),  1  B.  &  Ad.  4&. 

(i)  Per  Lord  Tenterden  in  Winter  v.  Haldimand  (1831),  2  B.  &  Ad. 
'649;  per  Lord  Ellenborough  in  Forbes  v,  Aspinall  (1811),  13  Ea.'^ 
-523,  325. 

(h)  Flint  r.  Flomyn;j:  (1830),  1  B.  &,  Ad.  45;  Devaux  v.  JMnsoa 
<1809),  5  Bing.  N.  0.  519.  . 
(0  1  B.  &  Ad.  48. 

<m)  "  MoTeablen  "  means  any  moTeable  tangible  property,  etiher  than 

20(2) 
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ffeight  payable  by  a  third  party,  but  does  not  include  passage 
^  moiiey"  (w).    Both  freight  in  the  strict  sense  of  the  word 

.and  the  price  paid  for  the  hire  of  a  ship  under  a  charter- 
party  are  no  doubt  covered  by  the  words  "  freight  payable  by 
a  third  party." 

P^P^**^  230.  Ill  whichever  of  these  three  senses  the  word  is  used, 

freijsrnt  is  a 

lawful  subject  it  has  long  been  a  clearly  established  principle  in  this  country 
ol  maurance         expocted  freight  is  a  la'wiCiil  (subject  of  mearine  insurance.. 

**  It  would,  indeed,  be  extraordinary,."  says  Chambers,  J.,  in 
Lucena  v.  Craufurd,  "  if  freight  could  not  be  made  the 
subject  of  protection  by  an  instrument  which  had  its  origin  in 
ooncmerce,  and  was  introduced  for  the  very  purpose  of  giving 
security  to  mercantile  transactions;  it  is  a  solid  substantial 
interest  ascertained  by  contract,  and  arising  out  of  labour 
and  capital  employed  for  the  purposes  of  comimeroe  "  (o). 
Tlie  party  ^-q  shall  see  more  at  larofe  hereafter,  the  party  who 

must  have  an  insures  freight  must  have  an  inchoate  right  to  it,  in  order  to- 
toUwIl^it.  entitle  him  so  to  insure;  t.e.,  he  must  be  in  such  a  position 
with  regard  to  the  expected  freight  that  in  the  ordinary 
course  nothing  would  prevent  him  from  ultimately  having  a 
perfect  right  to  it  but  the  interventi(m  of  the  perils  insured 
against,  or  other  maritime  perik  incident  to  the  voyage  (p). 

If,  by  the  perils  of  the  sea,  the  shipowner  is  prevented 
from  redinBg  that  which,  but  for  the  interventicm  of  those^ 
perils,  he  would  have  earned,  it  is  but  fair  and  reasonable  that 
he  should  have  the  means  of  protecting  himself,  by  a  policy 
of  marine  insurance,  against  the  loss  he  is  thus  exposed  to. 
For  this  reason,  m  this  country,  in  America,  and  now  in  most 
of  the  Continental  states,  the  shipowner  is  allowed  to  effect 

the  ?hip.  and  includes  money,  valuable  aecoritied,  and  other  documents: 
Mar.  Ins.  Act.  1»06,  s.  90. 

(r))  The  definition  of  freight  in  the  interpretation  clause,  8.  90,  ift: 
literally  the  same. 

(o)  3  B.  &  P.  102. 

(p)  The  questimi  when  this  inchoate  right  begins  belongs  to  thi^ 
sdbjeci  of  inmunible  intei«A,  and  m  fully  disenssed  under  tiuit  head^ 
fpiil,  §  9S5  0t  mq. 
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an  insurance  on  that  freight  which  he  expects  to  «irn,  and  Sect.  230. 
whidi  he  may.  he  prevented  fwwn  earning  hy  maritime  perils. 

251.  The  French  legislature,  proceeding  rather  on  scholastic  Frendi  law. 
refinements  than  mercantile  considerations,  used  to  prohibit 

«11  insurance  of  expected  or  future  freight  (g),  on  the  ground 
that  expected  freight  is  a  mere  oontingenoy  in  which  there  is 
no  present  existing  interest;  that  it  is  but  a  gain  which  the 
assured  may  miss  making,  njot  a  property  which  he  can  risk 
losing.  By  a  law;  of  Uie  12th  August,  1885,  however,  th^ 
law  of  France  as  to  the  insurance  of  expected  gains  has  been 
oompletely  altered,  and  the  net  freight  {Jk  fret  net)  is  noHl 
^  insurable  (r). 

252.  Sect.  12  of  the  Marine  Insurance  Act,  1906,  declares  Advances  on 
that  "  in  the  case  of  adva^ce  freight,  the  person  advancing  freight. 

the  freight  has  an  insurable  interest,  in  so  far  as  such  freight 
is  not  repayable  in  case  of  loss."  Therefore  sums  paid  by 
the  charterer  or  his  agent  as  an  advance  of  part  of  the  freight 
are  insurable  by  him  in  this  country.  The  question  that 
usually  arises  as  regards  payments  by  the  charterer  is  whether 
the  sum  piad  is  an  advance  of  freight  (in  which  case  it  cannot 
be  recovered  back  if  the  goods  are  lost  on  the  voyi^e  by 
excepted  perils),  or  merely  a  loan  which  the  shipowner  must 
repay  though  no  freight  be  subsequently  earned;  and  this 
question  usually  depends,  as  we  shall  see  hereafter,  on  the 
particular  terms  of  the  charter-party  {s). 

The  owner  of  goods  who,  if  they  arrive  sea-damaged,  will  Contingency 
still  have  to  pay  full  freight  for  their  carriage  will,  by  reason 

(jq)  "  Fret  h  faire,"  Ord.  de  la  Marinci,  tit.  vi.  art.  15.    "  Fret  dea 
marchandises  existant  k  bord, "  former  art.  347  of  the  Cod©  de  Cammero©. 
{r)  See  Code  de  Commerce,  art.  334. 

(«)  See  next  chapter,  §§  263,  264,  and  the  discussion  in  Allison  y. 
Bristol  Mar.  Ins.  Co.  (1875,  1876),  1  App.  Cas.  209;  De  Silvale  v. 
Kendall  (1815),  4  M.  S.  37;  Manfield  v.  Maitland  (1821),  4  B.  & 
Aid.  682;  Winter  v.  Haldimand  (1831),  2  B.  Ad.  649;  Wilson  v. 
Martin  (1856),  11  Ex.  6^;  Hicks  v.  Sliield  (1857),  7  B.  &  B.  633; 
26  L.  J.  Q.  B.  205;  WUliams  v.  North  Cliiiia  Im.  C6.  (1876),  1  O.F. 
D.  757;  The  Bed  Sea,  [1&96]  P.  20,  a  A.;  Hadfldikui,  Meafehantt 
Shipping,  dth  ed.  pp.  $7{K— 077. 
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of  the  damage,  lose  m  whde  or.  m  part  the  benefit  whick 
he  would  otherwise  derive  from  the  enhanoement  of  the 

value  of  goods  by  their  carriage  to  their  destination.  Some- 
times cai^o-owners  protect  themselves  against  such  loss  by  a 
policy  on  "  contingency  freight/'  i.e.,  tte  freight  payable  on 
the  delivery  of  the  goods  (f)  ;  but  the  insurance  in  such  case 
is  not  really  one  on  freight.  It  is  substantially  one  on  an 
interest  in  the  goods  akin  to  an  insurance  on  profits. 

It  was  laid  down  by  Lord  Kenyon,  at  Nisi  Prius,  that 
freight  could  not  be  insured  for  part  of  the  intended 
voyage  (n);  but  this  position,  for  which  no  ground  of  prin- 
ciple ever  esisted,  was  wibeequently  ovearruled  *>y 
Ellenborough  and  the  Court  of  King's  Bench,  and  it  is  how 
quite  clear  that  freight,  like  any  other  subject,  may  be  in- 
sured eith^  for  pajrt  or  for  th^  whole  of  the  voyage  or  of 
the  time  over  which  it  is  likely  to  extend  (v);  indeed,  it 
may  perhaps  be  insurable  even  for  a  previous  and  indepen- 
dent voy^  or  period  of  time  (a?).  A  portion  only  of  tlie 
freight  at  risk  on  a  particular  voyage  may  also  be  insured  (y) . 

Freight  mu8t      233.  Freight  must  be  insured  eo  noniine  in  the  policy^ 
lilMiul      Y/hich  is  generally  adapted  to  an  insurance  on  this  interest 
by  inserting  the  words  "on  freight"  at  the  foot  or  in  the 
margin  of  the  instrument  (z). 

(f)  The  policy  usually  oontains  a  claiute  stating  that  "the  freight 
liMtnrfil  under  tiiis  policy  being  payable  et  port  of  dMiliiiitiiiOii,  the 
oMHUit  diall  be  Greeted  as  an  addHioiaa  ndiuiikiA  d  cargo,  ftnd  Obks 
lilMinaiee  is  to  eorer  oaly  partieidar  avenge  cm  ssoii  addttaoiial  ralue 
mm  end  abm  ilie  amama^  daimable  in  the  nsnal  way  on  the  gooda 
thanselTce.''  When  no  frai|^  is  payable  in  the  event  of  the  loss  of 
the  goods  or  ikip,  the  aasured  has  obviously  no  insnvable  interest  in 
tiM  "  contingency  freight "  so  far  as  total  loss  it  oeBeeraed:  see  Kuog, 
V,  Methuen  (1907),  24  Times  L.  R.  145,  C.  A. 

(u)  Mudoek  v.  Fotts  (1796).  See  1  llarahaU,  Ins.  322  ;  2  Park, 
Xns.  634. 

(r)  Taylor  v.  Wilson  (1812),  15  East,  324;  Hall  v.  Brown  (1814)^ 
2  Dow,  3(57;  Michael  v.  Gillespy  (1857),  2  C.  B.  N.  S.  627;  26  L.J. 
C.  P.  306. 

(a:)  See  post,  §  513. 

(y)  Griffitiis  v.  Bramley-MoMO,  O.  A.  (1878),  4  Q.B.I).  70. 
(z)  Frequently  the  insnranee  k  expressed  to  be  on  "  irdght  diar« 
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Such  a  policy  would  cover  iiot  only  freight  in  its  strictest 
acceptation,  but  also  the  chartered  hire  of  the  vessel  (whether  ^^^^ 
a  gross  sum  for  the  whole  voyage,  or  a  fixed  sum  per  month  the  wori 
payable  as  long  as  the  voyage  lasts)  («),  and  the  bmiefit  '  ^ 
derived  by  the  shipowner  from  carrying  his  own  goods  in 
his  own  vessel  (6). 

The  charterer  may  insure  advance  freight— i.e.,  money  ^^^^^^ 
advanced  by  him  to  the  shipowner  under  their  agreement  as 
part  payment  of  the  freight-specifically,  e,g.y  as  "advances 
on  account  of  freight,"  or  "advances  against  freight"  (c). 
It  used  to  be  thought  tha^t  advances  against  freight  at  the 
time  of  loading  could  not  be  insured  by  the  charterer  simply 
a3  "  freight " ,  the  reason  being  that  several  eminent  judges 
have  said  that  such  (a  payment  is  not  freight  (which  is  not 
earned  until  the  goods  are  delivered),  but  money  paid  for 
taking  the  goods  on  board  and  undertaking  to  carry  them  (d). 
Arnould,  however,  thought  that  the  charters  could  insure 
advance  freight  eo  nomine  as  freight,  though  it  might  be 
safer  to  insure  it  specifically;  and  his  opinion  is  supported 

tered  as  if  chartered,  on  Iwaid  or  not  on  board."  as  to  the 
meaning'  of  this  danae,  per  Lord  BAer,  M.  B.,  in  The  Bedouin,  [1894] 
P.  1,  12;  the  judgments  in  Willianui  v.  Canton  Ins.  Office,  [1«01]  A.  C. 
462;'  per  Hamilton,  J.,  in  Soottwh  Shire  line,  Ld.  v.  London  & 
Provincial,  &c.  Ina.  Co.,  [1912]  8  K.B.  51,  62.  The  words  "as  if 
eharterad  do  not  eover  expected  freight  not  yet  contract<jd  for  :Jbid. 
p.  68.  See  also,  as  to  the  meaning  of  "  on  board  or  not  on  board,"  New 
York  &  Cuba  MaU  SS.  Qo.  v.  Bojal  Exch.  Assn.  (1907),  154  Fed.  Kep. 

(a)  Etches  v.  Aldan  (1827),  1  Man.  &  R.  157;  S.  P.,  Clark  u. 
Ocean  Ins.  Co.  (1835),  16  Pick.  2^9.  For  an  iiisurance  of  such  monthly 
hire  speeifieally  as  "  chartered  or  hire  moneys,"  see  Manchester  Liners 
V.  British  Foreign  Mar.  Ins.  Co.  (1901),  7  Com.  Caa.  26. 
'  (/;)  Mar.  Ins.  Act,  1906,  Sched.  I.  r.  16,  ante,  §  229.  See  Flint  v. 
riemyng  (1830),  1  B.  &  Ad.  45,  48;  Devawc  v.  J'Anson  (1889),  5 
Bing.  N.C.  519. 

(c)  Wilson  V.  Martin  (1856),  11  Es.  6W;  2«  L.  J.  Ex.  217;  WiUiams 
V.  North  China  Ins.  Cb.  (1876),  1  O.  P.  D.  757,  761. 

(rf)  See  Blakey  v.  Dixon  (1800),  2  B.  &  P.  881;  Winter  v.  UMi- 
Bumd  (1881),  2  B.  4c  Ad.  640,  668,  6«8;  Etches  t;.  Aldan  (1827),  1 
Man.  *  B.  157;  Kirdmer  v.  Vmam  (1859),  12  Moore,  P.  C.  C.  36L 
890;  per  :iUadd>nm,  J.,  Alliscm  v,  Brietol  Mar.  Ins.  Co.  (1876),  1 
App.  Cas.  229. 


« 


312 


SUBJECTS  OF  MAmNli;  UiSUBANC£.      [PABT  I 


  by  high  judicial  autkurity  (c).   Eule  16  in  Scheduk  I.  of 

the  Marine  Insurance  Act,  1906  (/),  does  not  profess  to  be 

exhaustive,  and  therefore  it  does  not  prevent  the  insui*ance 
of  advance  freight  simply  as  "freight." 

In  a  case  b^ore  the  Privy  Council,  where  a  charterer  had 
insured  an  advance  of  freight  by  a  policy  on  disbursements, 
it  wm  not  questioned  that  the  subject  of  the  insurance  was 
ptopeiiy  described,  and  the  assured  recovered  for  a  loss  (iff). 
It  is  not,  however,  the  practice  in  this  country  to  insure 
advance  freight  as  disbursements.  The  owner  of  goods  who 
hajB  made  an  advuiee  osf  freight  somfetimes  insures  the  goods 
and  the  advance  by  the  same  policy,  the  amount  of  the 
insuraiice  on  the  advance  freight  being  expressly  stated  {h), 

Usebarterer     234.  It  hm  hem  doubted  in  the  United  States  idie^r  a 

who  carries       .  i     i  •  i  «  .  . 

(Tooison  charterer  who  hires  a  vessel  for  a  voyage  at  a  certain  rate 
Iw^r*who^  per  month,  payable  on  completion  of  the  voyage,  can  insure, 
sells  his  ship,  jj^^f  ^  g^eral  poticy  on  freight,  the  freight  payable  to  him 


for  carrying  the  goods  of  otiier  persons  (^) ;  and  also  whether 
a  policy such  a,  policy  will  cover  the  interest  of  a  party  who  has  sold 


his  vessel,*  reserving  to  himself  a  right  to  receive  the  freight; 
for  the  voyage  insured  {k).  The  ground  of  this  doubt  is  the 
same  in  both  cases,  viz.,  that  the  assured  has  not  the  same 
stake  in  the  safety  of  the  ship  as  though  he  were  owner;  and 
that  the  underwriters,  whm  asked  to  insure  freight  generally, 
may  presume  that  they  are  deiding  with  the  owner  of  the 
ship.    The  objection,  however,  is  not  well  founded;  for  the 

(e)  See  Anionld,  2iid  ed.  p.  272;  Alliaoii  v,  Bristol  Mar.  Ins.  Oo. 
(1876),  1  App.  Cas.  209;  per  Lord  ClieiMtford,  p.  223;  Lord  Haiheriegr, 

p.  239;  Lord  OUagan,  p.  251;  per  cur.  Hall  v.  Janson  ^1855),  4 
E.  &  B.  609;  per  Byles,  J.,  Trayes  v.  Worms  (I860),  19  C.  B.  N.  S. 
177 ;  and  see  Bobbins  t;.  New  Yoirk  Ina.  Go.  (182^),  1  H«U,  3^. 

(/)  Ante,  §  229. 

(ff)  Currie  v.  Bombay  Native  Ins.  Co.  (1869),  L.  R.  3  P.  C.  72. 

(h)  See,  however,  Thames  and  Mersey  Mar.  Ins.  Co.  v.  Pitts,  [1893 J 
1  Q.  B.  476.  ! 

(0  Riley  v.  Delafield  (1811),  7  Johns.  522;  cit«d  1  PhUlips,  s.  460. 

(k)  Kellen  v.  National  Ins.  Co.  (1829),  1  Hall,  452;  cited  I  Phillipe^ 
ss.  S37,  m. 
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charterer  or  former  owner  must  be  regarded  as  owner  pro  ^^^^^^ 
Me  vic%  having  as  much  interest  in  the  ship's  arriving  8O! 

-as  to  earn  freight  as  the  owners  would  have  if  insured  tos 
the  full  value  of  the  freight  to  be  earned  (I). 

235.  In  some  respects  similar  to  freight,  in  others  very  Passage 
-different,    is   our   next   subject   of  insurance— passage 
money  (m).    It  differs  fifom  freight  in  point  of  practioe,  law  no 

.  ,  .       liability  when 

if  not  of  principle,  by  a  very  important  usage  that  requires  ship  lost 
it  to  be  paid  before  sailing.  Yet  "no  liability  is  by  the 
'Common  law  thrown  upon  the  owner  or  master  of  a  ship, 
if  the  ship  be  lost,  to  forward  passengers  to  their  place 
-of  destination.  Nor  usually  is  there  any  obligation  to  do 
this  imposed  by  the  actual  contract  between  the  parties  "  (w). 
A  piassenger  who  has  paid  his  passage  money  under  these 
conditions  has  an  insurable  interest  analogous  to  that  of  the 
merchant  upon  freight  paid  in  advance. 

The  law  has  hem  materially  altered  by  statute;  and  it  statutory 
is  now  in  many  cases  the  duty  of  the  owner,  charterer,  or  ^'•^^htiee. 
jnaster  of  a  ship  to  have  the  passenger  carried  to  his  destina- 
tion even  when  the  vessel  is  lost  (o) .  The  MerchiLnt  Shipping 
Act,  1894,  expressly  provides  that  no  insurance  in  reelect  of 
any  steerage  passage  or  of  any  steerage  passage  or  compen-* 
.^tioB  mmey  which  any  person  is  by  the  Act  made  liable  to 
provide  or  pay,  or  in  respect  of  any  other  risk  under  Part  III. 
of  the  Act,  shall  be  invalid  on  account  of  the  nature  of  tho 
risk  or  interest  insured  {p). 

(I)  See  1  Phillips,  ss.  339,  480.  For  insurances  hy  a  charterer  of 
his  expected  profit  on  subletting  the  ship,  see  post,  §  239. 

(;«)  See,  generally,  Maolaohlan  on  Shipping,  c.  vii.  PoM&nfferM, 
The  insurability  of  paaaage  money  is  reoogniaed  in  8.  S  (2)  (b)  of  tli0 
Max.  Inf.  Aet,  1906,  ante,  §  1. 

(f})  Per  Lord  Ounpbell,  a  J.,  in  Qibaon  Bradford  (1866),  4  B.  ft 
B.  686,  689;  44  I,.J.  Q.B.  169,  160;  Gillan  v,  Simpkin  (1816),  4 
Cilteip.  241.  If,  howoTer,  the  ship  be  lost  before  tiie  voyage  com- 
menees,  iAte  paasenger  is  entitled  at  common  law  to  recover  the  passage 
money,  as  for  a  total  failure  of  oonaidMaticm:  per  Q^iba,  C.  J.,  (Hllaa 
V.  Simpkin  (1815),  4  Camp.  241. 

(o)  Merchant  Shipping  Act,  1894,  8».  331—386.  The  Act  repealed  the 
Passenger  Acts  then  in  force. 

ip)  Merchant  Shipping  Act,  1894,  s.  336. 
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Buct  885.      Uiider  ft  policj  agaimt  all  costs,  dmrges  and  liabilitiea- 
to  which  the  owner  or  charters  might  be  sabjeoted  under 

sections  46,  47,  48,  49,  50  and  51  of  the  repealed  Passengers- 
Act,  15  &  16  Vict,  cu  44,  the  owner  recovered  against  the 
underwriter  for  money  exp^ded  in  forwarding  the  pas* 
sengers  to  their  ultimate  port  from  Xew  Providence,  off' 
which  place  the  vessel  in  the  course  of  her  voyage  had  been 
totally  lo8t(g).  A  year  after,  under  anothw  policy  ''on. 
passage  money  of  emigrants,  to  pay  a  loss  pro  rata  subject 
to  (the  same  clauses  almost  as  in  the  foregoing  case)  aaid 
against  these  risks  only,"  the  owner  sought  to  recover  the^ 
money  spent  in  fHroviaons  Igt  Uie  emigrants  daring  six 
weeks'  stay  at  Fayal  whilst  the  ship  was  being  repaired" 
after  sea  damage,  and  failed  in  his  suit  simply  becaus3  his- 
obligation  to  maintain  the  paslfiingers  daring  the  detention 
was  imposed  by  a  section  not  included  in  the  policy  (r) . 

Passage  money  is  not  covered  by  a  policy  on  "freight," 
iinless  the  context  of  the  particular  policy  necessitates  a 
different  construction  (s).  A  dbip  was  partly  laden  witk 
goods,  and  also  carried  a  number  of  coolies  whose  passage: 
money  was  only  payable  on  arrival.  The  shipowner  took  out 
II  policy  oa  fir^Lght,  the  riak  to  attach  ''from  the  loading  oi 
the  said  goods  or  merchandise  on  board  the  said  ship."  It 
was  contended,  but  not  established,  that  by  the  custom  of 
the  particular  trade  freight  included  passage  money.  In 
this  state  of  &ct8,  and  on  the  cinitniclioii  of  the  pdioy, 
the  Court  of  Common  Pleas  held  that  the  freight  of  the* 
merclupdise  only  was  insured  {t). 

lusuranoeom      236.  Insuraiuces  on  expected  profits  are  lawful  in  this- 
country  (ii)  md  in  the  United  States,  and  «re  in  general  . 

(f)  Gibson  v,  BnOiord  (1855),  4  E.  ft  B.  586;  24  J.Q.B.  159. 
See  New  ZmluiA  Shipping  Go.  v.  Duke,  [1914]  2  K.B.  «88,  for  a 
■odcra  iarm  of  policy  eoming  diibvfMMrti  <»  Meoaai  of  pMMograp^ 

(r)  WflHi  ».  CooiBe  (tW),  5  S.     B.  641 ;  25  L.  J.  Q.  B.  1«. 

(«>  Mw.  1am.  Afll^  tm,  :       SM.  1.  IstiodaetiMi  aad  r.  16,. 
mmi€,  §  tti. 

(0  DaDoon  v.  Bmm  it  OAamaX  Im.  Co.  (1872),  L.  B.  7  0.  P.  841;. 
41  L.  J.  C.  P.  162. 
(«>  8m  Mar.       Act,  1906»  i.  8  (2)  (b),  ante,  $  1. 
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expressly  ajlowed  by  the  commercial  codes  of  the  Continental  Sect.  236. 
Staite8(aj).  For  the' same  reasons  which  led  to  the  pro- 
hibition of  insurances  on  freight,  the  law  of  France  forhade 
insurances  on  expected  profits  (^/);  but  the  law  of  the 
12th  August,  1885,  introduced  a,  more  liberal  rule,  and  profits 
are  now  insurable  in  France  (z). 

The  o-rounds  upon  which  profits  are  insurable  are  expressed  Piincipie 
°  ,    f  •         .     1     P  n      •  uponwhwrn 

with  admirable  force  and  cleamesB  m  the  following  passage  they  are 

from  Lawrence,  J.'s,  judgment  in  the  case  of  Barclay  v.  I'^^'p^t^'b; 

Cousins.   "  As  insurance  is  a  contract  of  indemnity,  it  cannot  Iawiwcc,  J. 

be  said  to  be  extended  beyond  what  the  design  of  such 

species  of  contraict  will  embrace,  if  it  be  applied  to  protect 

men  from  those  losses  a^nd  disadvantages  which  but  for  the 

perils  insured  against  the  assured  would  not  suffer;  and  in 

every  maritime  adventure  the  adventurer  is  liable  to  be 

deprived,  not  only  of  the  things  immediately  subjected  to  the 

perils  insured  against,  but  also  of  the  ad\-antages  to  be  derived 

from  the  arrival  of  those  things  at  their  destined  port.  If 

they  do  not  a^ve,  his  loss  is  not  merdy  that  of  his  goods 

....  but  of  the  benefits  which,  were  his  money  employed  in 

an  undertaking  not  subject  to  the  perils,  he  might  obtain 

without  more  risk  thafL  the  capital  itself  would  be  liable  to: 

and  if  when  the  capital  is  subject  to  tlie  risks  of  maritime 

commerce  it  be  allowable  for  the  merchant  to  protect  that 

by  insunjog  it,  why  may  he  not  protect  those  advantages  he 

is  in  daoger  of  losing  by  their  being  subjected  to  the  same 

risks?    It  is  surely  not  an  improper  encouragement  of  trade 

to  provide  thsit  merchants,  in  case  of  adverse  fortune,  should 

not  only  not  lose  the  principaiL  adventure,  but  that  that 

principal  should  not,  in  consequence  of  such  bad  fortune, 

(.r)  See  the  Codes  of    Holland,  art.  593;   Spain,  arts.  743,  748; 
Germany,  art.  779;  Russia,  art.  545;  Scandinavia,  art.  230;  Belgium, 
art.  191. 

(y)  See  1  Emerigon,  c.  viii.  s.  9,  pp.  286—289,  and  tibe  former 
art.  347  of  the  Code  do  Com.  , 

(z)  Code  de  Ckm.  art.  884.  In  Spain  and  Dmiaaik,  ako,  profits 
were  formerly  onuuimible,  but  in  tbose  oonniries  also  the  law  has 
been  altered.  See  the  Spanish  and  Seuidinavian  Gedes^  M  supra. 
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flMt.  itc  be.  totally  impiodiictive;  and  that  men  of  small  fortunes 

should  be  encouraged  to  engage  in  commerce  by  their  having 
the  meaois  of  preserving  their  capitals  entire  '  (a). 

Such  are  the  prinoiplee  upon  which  insuranoes  on  expected 
proits  are  allowed  in  this  country.  y 

Pr^tyi^be  "^237.  Profits  may  be  insured  equally  by  valued  and  by  open 
in  rained  09-  policies  (&);  but,  whether  insured  by  one  or  the  other,  the 
qpen  pcOicies.  j^ggur^  cannot  lecover  unless  he  prove  that  but  few  inter- 

The  assured 

must  prove  vention  of  the  perils  insured  a.gainst  some  profit  would  in 
pn>fit  would  been  realized  by  the  sale  of  his  goods  on  arrival  (e). 

haye  bea| 
m&de. 

Theordiuary  -f^^^S*  He  must  also,  Said  Amould,  prove  that  the  goods 

poKojdoee     from  the  sale  of  which  the  profits  were  expected  to  arise 

not  cover  loss 

of  profits       were  at  one  time  or  other  actually  exposed  to  the  perils  of 

^^poL^*  the  sea  {d).  It  was  so  held  in  one  case,  where  the  policy 
was  in  the  ordinary  form,  with  the  term  "beginning  the 
adventure  from  the  loading  of  the  goods  "  (e);  but  the  Court 
admitted  in  that  case,  and  in  the  later  case  of  Halhead  v. 
Young  (/),  that  by  a  propeorly  framed  policy  the  assured 
may  protect  himself  against  a  loss  due  to  the  happening  of 
some  event  before  shipment  of  the  goods. 

McSwinej  9.      The  facts  in  McSwiney  i;.  Boyal  Exchange  Assurance  Go. 

^8?Co!*  *®  follows.    McSwiney,  who  had  bought  6,000  bags  of 

rice  to  arrive  from  Madras  by  the  ship  "  E.  B."  before  the 
end  of  May,  effected  an  insurance  at  and  from  Madras  to 
London  on  profit  on  rice  loaden  cm  or  to  be  leaden  on  the 

(a)  Per  Lawrence,  J.,  delivering  the  judgment  of  the  Court  in  Barclay 
V.  Connnt  (1802),  2  East,  $44. 

0)  Eyre  v.  Qlever  (1812),  S  GMup.  276;  16  J^,  218. 

(«>  Hodgaon  v.  Olorer  (180$),  6  EMfr,  816;  JBiyre  p,  t^lover,  9upra, 
Tkmhm  u  diteevl  la  the  Uwted  States.  See  Fktapeoo  Ins.  Co.  v. 
OMiter  (1818),  8  Ftteri'  SvpcwM  Ckmrt  B.  222;  1  PbUUps,  Ins. 
8.  818.  It  is  tlMre  »  eonclosive  presumption  that  some  profit  would 
lumi  flocrued  had  the  goods  arrived,  and  up<m  this  the  valuation  in  the 
policy  attaches.    1  Parsons,  Ins.  194,  195. 

(d)  2nd  ed.  p.  255;  6th  ed.  p.  38. 

(e)  McSwiney  v.  Royal  Exchange  Aas.  Co.  (1849),  14  Q.  B.  634; 
S.  C,  in  error  (1850),  ibid.  646. 

(/)  (1856),  6  £.  &  B.  312;  25  L.  J.  Q.  B.  290. 


CHAP.  XI.]  INSURANCE  ON  PROnm  ^^'^ 

"  E.  B,"    When  1,200  bags  were  on  board,  the  other  4,800  Sect.  238. 

bags  being  ready  to  be  shipped,  the  "  E.  B."  "was  disabled  by 

perils  of  the  sea  and  pieyentod  from  performing  the  voyage, 

and  the  rice  on  board  was  spoiled.    McSwiney*s  purchase 

thus  became  inoperative.    The  policy  was  in  the  ordinary 

form,  and  the  adventure  was  to  begin  from  and  after  the 

loading  on  board.    The  Exchequer  Chamber  held  that  the 

policy  only  attached  to  the  rice  which  was  on  board,  and  also 

that  the  losses  insured  i^inst  were  only  losses  by  perils  of 

the  seas  directly  affecting  the  goods  and  consequently  the 

profits  on  the  goods.    Therefore,  even  if  the  rice  on  shore 

had  been  covered  by  the  policy,  the  loss  of  profit  on  such  rice  + 

was  not  caused  by  a  peril  of  the  seas  within  the  meaning  of 

the  policy  (^).     The  Court,  however,  said:  "We  have  no  Ophiioiiof 

doubt  that  the  plaintiff  might  have  recovered,  in  the  events  p^^^g^are 

which  have  happened,  a  total  loss,  if  he  had  been  insured!  ^^f^^^^g, 

by  a  policy  properly  adapted  to  the  case,  and  so  drawn  as  shipped. 

to  cover  his  special  interest  frona  the  time  that  the  ricx>  was 

appropriated  by  the  vendors  and  ready  to  be  shipped  at 

Madras,  and  also  to  assure  him  against  losses  of  the  expected 

profits,  not  merely  by  the  loss  of  all  the  rice  by  perils  of  the 

seas,  but  by  the  loss  of  any  part  of  it,  or  the  loss  of  the  ship, 

or  delay  of  the  voyage  beyond  the  month  of  May;  in  any  of 

which  contingencies  this  special  interest  in  profits  would  have 

been  entirely  defeated"  (Ji). 

H.  contracted  to  buy  a  cargo  of  timber  at  Quebec,  and  Halhead  v.^ 
chartered  a  ship  then  on  her  way  to  New  York  to  proceed 
thence  to  Quebec  and  take  the  cargo  to  Liverpool.  He 
effected  a  policy  "on  profit  on  cargo"  for  a  voyage  from 
New  York  to  Quebec  uid  thenoe  to  Liverpool,  beginning  the 
adventure  from  the  loading  of  the  goods.  The  ship  Was  lost 
between  New  York  and  Quebec;  in  consequence  of  which 
the  cargo  which  was  ready  at  Quebec  could  not  be  shipped 
during  the  shipping  season,  and  the  plaintiff  lost  his  profit. 
The  Court  of  Queen's  Beiich  held  that  the  golicy  had  not 


(g)  McSwiney  v,  Boyal  Exdumge  Asraranoe  (1849),  14  Q.  B.  634,  646. 
(A)  14  Q.  B.  660i  or.  WUaoa  v.  Jones  (1897),  I«.  R.  2  Ex.  139. 
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flict.  ML  attached;  but  tiiij  ime  dt  qpinioai  Uiat  where  the  profits 
of  a  purchaser  of  goods  depend  on  the  oontingency  ol  a 

^  particular  ship  carrying  them  on  a  particular  voyage  a  policy 
might  he  framed  to  indemnify  him  for  a  loss  of  profits 
caused  hy  the  ship  being  lost  before  she  reaches  the  port  of 

loading  («). 

Profits  on  cargo  are  sometimee  insured  by  a  policy  with  a 
clause  "  to  pay  on  n(m-arrival  of  the  cargo  at  its  destination/ \ 

to  which  sometimes  the  words  "  in  such  ship  "  (i.e.,  the  ship 
in  which  they  are  intended  to  be  carried)  are  added  (;}. 

239.  A  charterer  who  enters  into  a  sub-charter  or  contracts 

to  carry  goods  in  the  ship  may  insure  his  expected  profit, 
which  is  pw^rly  described  as  "profit  on  charter"  {k)y  or 
"  difference  of  ^ight "  (J) . 

Whether  a  shipowner  can  insure  the  profit  which  he 
expects  to  make  by  the  use  of  his  is  a  qi^tion  which 
has  not  been  determined  (w).  In  a  case  where  the  plaintiff 
contended  that  the  benefit  to  be  derived  from  the  use  of  a 
ship  is  insurable,  although  there  be  no  actual  contract  for 
freight,  Walton,  J.,  agreed  that  a  shipown^  has  an  interest 
in  the  use  of  his  vessel,  and  may  insure  against  loss  through 

(0  Halhead  v.  Young  (1856),  6  E.  &  B.  312;  25  L.  J.  Q.  B.  2^0. 
In  this  case  an  attempt  was  made  by  parol  evidence  to  set  up  a  different 
riflk  from  that  which  was  expressed  in  the  policy,  bnt  it  failed. 

(/)  In  Wyllie  v.  Povah  (1907),  12  Com.  Cas.  317,  the  clause  with- 
out the  words  "  in  such  ship  "  was  adopted.  The  ship  beeame  a  total 
wreck  in  the  course  of  the  voyage;  but  the  goods  were  eanried  to  tlieir 
destination  in  another  ship,  and  tendered  to  the  amired,  the  pnrehaaera, 
who  refused  to  accept  them  as  tiiej  seem  to  have  been  «iiitled  to  do 
under  the  contract  «f  sale.  Fkkford,  J.,  held  thai  thegr  eonld  not  reeom. 

(*)  See  Asfar  v.  Blundell,  £1895]  2  Q.  B.  19«;  C.  A.,  [1896]  1  Q.  B, 
123,  for  the  natnre  of  such  an  insnranee. 

(0  See  Smith  v.  Fenning  (1898),  3  CJoin.  Cas.  75*  The  eontraefc 
was  "  to  pay  a  total  loss  in  the  event  of  Ihe  steamer  bdi^  nnabk  to  f  nlfll 
her  diarter,  through  inalnlity  to  kad  by  November  SO,"  and  Kennedy,  J., 
heUl  ihal  the  assond  eonli  not  reaorer  where  a  pari-eargo  had  been 
loaded  before  tiiM  date. 

(jN>  It  is  elear  that  he  eauui  iaanre  snoh  pn^as  ''M^f  vnless 
he  has  tiered  into  a  binding  malxf^  for  trnghi:  see  poit,  $  SS9. 
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his  being  deprived  of  such  use  by  perils  of  the  sea,  or  other  Sect.  239. 
causes  (it). 

2i0.  A  party  may  also  insure  fk&  sums,  which  he  is  to  Comndssiont. 
receive  by  way  of  commission  on  the  sale  of  merchandise; 
aud  if  the  merchandiae  from  the  sale  of  which  such  com- 
missions  were  to  arise  was  only  prevented  fnmi  arriving  at 
the  place  of  sale  by  the  perils  insured  against,  the  assured 
may  recover  to  the  extent  of  his  loss  (o) . 

It  was  held  in  1809  that  the  goods  from  the  sale  of  which 
the  commissions  are  to  arise  must  also  have  been  on  board  at 
the  time  of  the  loss  (p) .  There  is,  however,  a  close  analogy 
between  profits  and  commissions;  and  it  is  submitted,  on  the 
authority  of  the  later  oases  relating  to  the  insurance  of  profits, 
that  on  a  properly  framed  policy  the  assured  may  recover 
although  the  goods  were  not  on  board  at  the  time  of  the  loss, 
provided  that  he  had  an  insurable  interest. 

The  commission  or  brokerage  which  a  ship's  husband  or 
shipbroker  expects  to  earn  under  a  binding  contract  can,  no 
doubt,  be  insured  if  the  earning  thereof  is  liable  to  be  pre- 
vented by  maritime  perils  affecting  the  ship  {q). 

241.  Profits  and  commissions  to  arise  from  the  sale  of  Rcofttsand 

•      1  1    .1  1  1  •  commisaioija 

goods  are  really  an  mterest  in  the  goods  themselves,  and  m  must  be 
one  sense  an  insurance  on  them  is  an  insurance  <m  goods  (r). 
It  is,  however,  well  established  that  such  profits  or  com- 
missions are  not  covered  by  a  {policy  on  goods  or  merchandise  ; 

(m)  Manchester  Liners  v.  British  and  Foreign  Mar.  Ins.  Co.  (1901), 
7  Com.  Cos.  "26,  33.  See  also  per  Mathew,  J.,  in  Lawfcher  v.  Black  (1900), 
«  Com.  Cas.  5,  8,  and  past,  §  288. 

(o)  Mar  Ins.  Act,  1906,  s.  3  (2)  (b),  ante,  §  1;  Flint  v.  Le  Mesurier 
(1796),  before  Lord  Kenyon,  2  Park,  Ins.  563;  Barclay  v.  Cousins 
(1802),  2  East,  544;  King  v.  Glover  (1806),  2  B.  &  P.  N.  B.  206. 

(/;)  Knox  v.  Wood  (1809),  2  Park,  Ins.  6H;  8.       1  Gamp.  54S. 

(q)  See  Buchanan  v.  Faber  (1889),  4  Com.  Gas.  ^23;  and  per  IjonA 
Mansfield  as  to  prize  agents  in  Le  Oras  v,  Hughes  (1782),  2  Bark,  Ins. 
•569. 

(r)  See  SmiCh  v.  BejndUb  (1896)^  1  H.  &  N.  221;  2d  L.  J.  Ex.  33.7; 
AUkms  V.  Jape  (1877),  2  C.  P.  D.  375?  Bemdge  v,  Man  On  Ins,  Cb. 
<1887),  18  Q.  B.  D.  346. 
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they  must  be  specifically  named  (s) .  This  role  is  absolute  in 
Ikgknd  (t).  In  the  United  States  it  appears  to  have  been 
heM  that  "a  right  to  a  certain  percentage,  proportion,  or 
share  of  a  cargo  as  commissions  or  profits  is  covered  by.  a 
policy  on  *  property  *  "  (ti) . 

Lloyd's  fomi  of  policy  is  adapted,  as  nsnal,  by  insertion  of 
words  profits  or  commissiom  in  the  margin;  or  in  the 
valuation  clause,  adopting  or  adapting  the  language  of  the 
daose  according  as  the  subject  of  the  policy  is  valued  or 
not  (sp). 

242.  Loans  on  bottomry  and  respondentia,  though  them- 
selves a  species  of  insurance,  may  yet  be  the  subjects  of 
insuxance,  inasmuch  as  they  are  an  interest  exposed  to  risk 
irom  the  perils  of  the  sea  {y) . 
Who  can  Sect.  10  of  the  Marine  Insurance  Act,  1906,  declares  that 

"  the  lender  of  money  <m  bottomry  or  respondentia  has  an 
insurable  interest  in  respect  of  the  loan."  The  lender  alone 
can  insure  the  sum  advanced:  the  nature  of  the  contract  shows 
this.  The  condition  of  the  bond  is  that  if  the  ship  perishes 
the  borrower  is  to  pay  him  nothing;  if  it  arriyes  safely  he 
pays  the  capital  and  the  maritime  interest.  The  lender, 
therefore,  risks  his  capital  and  interest,  and  may  consequently 
insure  them  (z).  Where  the  loan  is  made  repayable  in  any 
eirent,  the  lender  cannot  insure  it  as  a  bottomry  loan  (a). 

(t)  So  leoolTfld  aU  iiie  judges  in  Lneeiia  v.  Cnmlard  (in  Dom. 
IProe.)  (1806),  3  B.  P.  N.  R.  815;  Anderson  v.  Morrioe  (1875),  B. 
la  G.  P.  609,  622,  624.  IW  tt»  reuoa  no9  Maf^emie  v.  Whitwwth 
(1875),  1  Ex.  D.  88,  43.  See,  however,  Baeluuuui  v.  Faber  (1896),  4 
Omii.  Cm.  223;  post,    DisbnnemMits/'  §  246. 

(/)  In  a  valued  policy  the  owner  of  tlie  g-oods  may,  of  conne,  inelode 
his  expected  profit  in  the  valuation.    See  Lowndes,  IMar.  Ins,  a.  25. 

(«)  Holbpook  V.  Brown  (1807),  2  Mass.  E.  280;  cited  1  Phillips, 
8.  462.    It  has  been  stated  to  be  the  custom  in  Philadelphia  to  insure 
profits  under  the  general  denomination  of  goods.    1  Phillips,  s.  482. 
(x)  See  Eyre  r.  Glover  (1812),  16  East,  218. 

(y)  1  Emerigon,  c.  viii.  s.  11,  pp.  241,  243;  Pothier,  Traite  d'Assu* 
lance,  Nos.  30,  31;  Glover  v.  Black  (1763),  3  Burr.  1394;  1  W.  Bl.  405. 
(s)  1  Bnerigon,  e.  Tiii.  a.  11,  p.  248;  1  Nolle's  Benecke,  295,  296. 
(a)  Stainhaidfc  v.  Faming  (1851),  11  C.  B.  51;  20  L.  J.  C.  P.  226; 
Steinhank  #.  Eft^paid  (1858),  13  O.  B.  418;  22  L.  J.  Ex.  841;  and 
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The  borrower  clearly,  cannot  insure  the  sum  advanced,  for  Sect.  242. 
the  risk  of  its  loss  does  not  fall  upon  him,  and  as  in  case  of 
loss  of  the  ship  he  would  have  nothing  to  pay  tlie  lender, 
were  he  to  receive  the  whole  sum  insured  from  the  under- 
writers he  would  have  a  direct  interest  in  the  destruction  of 
the  vessel  (&). 

In  France,  though  the  capital  lent  on  bottomry  was  in-  The  law  ia 
surable,  the  maritime  interest  which  the  lender  on  bottomry 
is  to  receive  on  the  prosperous  termination  of  the  voyage  used 
not  to  be,  on  the  ground,  as  Pothier  expresses  it,  that  such 
interest  is  a  gain,  which  the  lender  will  miss  making  if  the 
ship  perishes,  and  not  a  loss  by  the  perils  of  the  sea  (c). 
Now,  however,  the  maritime  interest  {le  profit  maritime)  is 
insurable  in  France  as  well  as  the  sum  lent  (d). 

In  this  country^  and  also  in  the  United  States,  a  more  in  this 
Kberal  practice  has  alunays  prevailed,  and  both  bottomry  and  Se  uSted*^ 
respondentia  interest  have  always  been  lawful  subjects  of  States, 
insurance. 

243.  It  has  always  been  said  that  respondentia  and  Respondentia 

bottomry  loans  must  be  specifically  described  in  the  policy;  Hns^usTSL 

they  cannot  be  insured  under  the  general  denomination  of  rP®''***^y 

°  insured. 

goods.  Lord  Mansfield  based  this  rule  on  the  custom  of 
merchants  (e);  but  Kent,  J.,  has  also  suggested,  as  a  reason 
for  'the  rule,  "  that  the  risk  is  peculiar,  as  there  is  neither 
average  nor  salvage;  and  a  capture  does  not  mean  a  tempo- 
rary taking  only,  but  one  that  occasions  a  total  loss"  (/). 
It  is  doubtful  whether  the  latter  ground  can  now  be  con- 
see  Simonds  v.  Hodgson  (X829),  6  Biag.  114;  8.  in  error  (1832), 
3  B.  &  Ad.  50. 

{b)  Pothier,  Traits  d'Assurance,  Nos.  81,  32. 

(c)  Ibid.  No  32,  p.  40,  edit,  par  Estrangin. 

(c?)  Code  de  Com.  art.  334. 

(e)  Glover  v.  Black  (1763),  2  Burr.  1394;  1  W.  Bl.  399,  405,  422; 
see  also  Simonds  v.  Hodgson  (1832),  3  B.  &  Ad.  50.  Glover  v.  Black 
was  commented  on  in  Mackenzie  v.  Whitworth  (1875),  L.  B.  10  Exch. 
142-,  C.  A.,  1  Ex.  D.  36. 

(/)  Robertwn  v.  United  Ins.  Co.  (1801),  2  Johnson's  Cases,  250; 
cited  1  Fliillips,  Ins.  s.  ^7. 
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sidered  sufficient;  but,  notwitll«(»ndmg  sect.  26  (2)  of  the 
Marine  Insurance  Act,  1906,  on  the  ground  of  usage  it  Avill 
apparentlj  rtill  be  neosmry,  by  reason  of  sect.  26  (4),  to 
insare  bottomry  and  respondentia  louis  specifically  (g). 
Unlefls  there      Yet  if  it  can  be  shown  to  be  the  usage  of  any  particular 
^mSmtj.  ooiiee  of  trade  to  insure  these  interests  under  the  general 
imds,  tliey  may  be  leeovwed  under  a  policy  containing  such 
words  only.    Thus,  on  the  ground  of  such  a  custom  of  the 
East  India  trade,  an  East  India  captain  was  permitted  to 
^     recover,  at  respondentia  interest,  money  he  bad  laid  out  for 
the  use  of  tbe  ship,  under  the  general  words  ^  goods,  specie, 
and  effects  on  board"  {h). 
The  specific       Qf  ooursc,  if  the  instrument  of  hypothecation  be  not  in  law 
JlSSlu'     what  it  is  described  in  the  policy  to  be,  the  policy  is  invalid. 

The  Court  of  Common  Pleas,  therefore,  upon  tbe  eonstruetimi 
of  such  an  instrument,  being  of  opinion  that  it  was  not  a 
bottomry  bond,  because  it  made  the  lender's  claim  under  it 
depend,  not  on  the  arrival  of  tiie  ship,  but  on  tbe  arrival  of 
the  master,  held  that  the  lender  could  not  recover  under  a 
policy  "on  bottomry  "  (*).  The  Court  of  King's  Bench,  in 
error,  admitted  that,  had  the  Court  €i  Common  Pleas  been 
correct  in  their  construction  of  tbe  instrument,  the  policy  as 
framed  would  not  have  covered  the  interest  of  the  lenders  (Jc) . 
stambank  t.  Tbo  mast^  of  a  ship  borrowed  mimey  in  a  foreign  port  for 
necessary  repairs  and  disburs^n^ts,  to  secure  which  he  drew* 
bills  on  his  owner,  and  executed  what  purported  to  be  an 
hypothecation  of  shi p ,  cargo,  and  freight .  By  this  instrument 
tbe  lender  f<Mrbore  all  interat  beyond  the  amount  neeessary 
to  insure  the  ship  and  cover  the  advances;  and  the  master 
took  upon  himself  and  his  owner  the  risk  of  the  voyage, 
making  tbe  money  payable  at  all  events,  and  subjecting  the 
iiiip  to  seisnre  and  sale  in  the  event  of  the  bills  being  refused 
acceptance  or  dishonoured.   The  Court  held,  that  as  this  was 

Cf)  §m  poH,  §§  251,  252. 

(A)  Gregory  v.  Christie  (1784),  3  Dougl.  419;  1  MMnriuOl,  Ins.  326. 
(f)  Simonds  v.  Hodgson  (1829),  6  Bing.  114. 

(k)  See  i«marks  of  Lord  Tenterden  in  delivering  the  judgment  of 
ilM  Court  in  Simonds  v.  Hodgson  (1832),  3  B.  &  Ad.  57. 
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not  such  an  hypothecation  as  would  be  enforced  by  the  Court 
of  Admiralty,  the  merchant  had  no  insurable  interest  in  the 
^hip  (I) ,  The  interest  was  descrihed  in  this  policy  as  "  1 ,500/. 
a^lvances  for  repairs  and  disbursements,  the  whole  valued  pit 
1,675?.,  including  premiums  of  insurance."  Semhle  that 
this  was  not  a  good  description  whether  the  insurance  was 
to  be  taken  as  on  the  ship  in  respect  of  the  advance,  fOr  on: 
the  debt  (m). 

244.  Seamen  have  been  debarred  by  the  laws  of  most,  if  Seamen's 
not  of  all,  maritime  states  from  insuring  their  wages,  the  formerly 
reason  being  the  belief  that  such  an  insuranoe  might  tempt 

The  Tw^yit***^ 

them  in  time  of  danger  not  to  exert  themselves  to  the  utmost  law  of 
for  the  preservation  of  the  ship.  By  the  law  of  England  it 
was  an  implied  condition  of  the  seaman's  contract  with  the 
shipowner  that  his  wages  were  dep^dent  on  the  earning  of 
freight  by  the  ship.  This  rule  wa«  generally  expressed  by 
saying  that  freight  is  the  mother  of  wages.  Ther^ore,  when 
;a  ship  was  lost  in  the  course  of  a  voyage,  Uie  seaman  was 
usually  a  loser  to  the  extent  of  the  wages  already  earned  by 
him,  and  also  (except  when  he  obtained  another  ship)  in. 
respect  of  the  wages  which  he  would  have  earned  during 
the  remainder  of  the  voyage.  Yet,  on  grounds  of  policy,  as 
has  just  been  said,  the  insurance  of  his  wages,  or  of  any 
tiommodities  which  he  was  to  receive  at  the  end  of  ihe 
voyage  in  lieu  of  wages,  was  not  permitted  (n). 

The  law  relating  to  the  earning  of  wages  was  altered  by  The  Merchant 
the  Merchant  Shipping  Act,  1854.    Wages  are  no  longer  ^^"^^ 
•dependent  on  frei^t  being  ecumed,  and  seamen  are  now 

(0  Sttunbank  v,  Fenning  (1851),  11  0.  B.  51;  20  L.  J.  C.  P.  226; 
^StainbaidE  v.  Shepard  (1859),  18  C.  B.  418;  22  L.  S.  Ex.  341;  ef.  The 
Haabet,  [1899]  P.  295. 

(«)  11  C.  B.  74,  78. 

(•i)  Webster  v.  De  Tastet  (1797),  7  T.  E.  167;  King  v.  Glover  (18Q6), 
'2  B.  &  P.  N.  R.  206,  209,  210;  The  Neptune  (1824),  1  liagg.  Ad.  227, 
239;  The  Lady  Durham  (1835),  3  llagg.  Ad.  196,  201;  1  Emerigon, 
c.  viih  s.  10,  p.  235,  where  all  the  learining  of  the  foreign  jurists  on 
this  point  is  collc.?ted.    So  in  ih^  United  States,  Galloway  p,  Morris 
<1802),  3  Yeat«s,  B.  445. 
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entitled,  in  the  event  of  the  ship  being  lost,  to  he  paid  their 
wag^  until  the  time  of  the  loss  (a).  Thus  the  IpBs  of  the 
ship  cannot  now  be  the  immediate  cause  of  a  loss  of  ivuges. 
already  earned.  Such  loss  of  wages  can  only  bo  directly 
due  to  the  inability  of  the  shipowner  to  pay  his  debt  to  the 
seaman;  but  indirectly  it  may  be  caused  by  the  loss  of  the^ 
ship,  as  the  seaman's  lien  on  the  ship  for  his  wages  may 
become  valueless  (p).  But  the  loss  of  the  ship  may  still 
inTohre  a  loss  of  the  wages  which  the  seamen  would  have 
earned  during  the  remainder  of  the  voyage,  or  of  ihe  period 
of  time  for  which  they  were  engaged. 

In  a  previous  edition  of  this  work  (9),  Madaohlan  raised 
the  question  whether,  as  a  result  of  ihe  alteration  in  the  law 
made  by  the  Merchant  Shipping  Act,  1854,  seamen's  wages 
became  insurable.  It  is,  however,  unnecessary  to  repeat  his. 
arguments,  which  the  present  editors  did  not  think  con- 
vincing; for  when  the  Marine  Insurance  Act,  1906,  was 
passed  there  was  a  consensus  of  opinion  that  seamen  should 
be  allowed  to  insure  their  wages,  and  sect.  11  declares  that 
"  the  master  or  any  member-  of  the  crew  of  a  ship  has  an 
insurable  interest  in  respect  of  his  wages"  (r). 

Even  when  they  were  debarred  from  insuring  their  wages,, 
seamen  were  allowed  to  insure  any  goods  which  they  might 
have  purchased  with  their  wages  and  shipped  on  board  (s). 
So  it  has  been  held  in  the  United  States  timt  a  mariner,  whxy- 
has  the  privilege  of  carrying  a  certain  quantity  of  goods, 
may  insure  them(<). 

(0)  17  &  18  Vict.  c.  104,  S3.  183,  184;  repealed  by  the  Merchant 
Shipping  Aet,  1894,  and  therein  re-enacted  by  ss.  156,  157. 

(/>)  The  seaman  retains  his  lien  on  the  wreck  (The  Neptune  ri824), 
1  Hagg.  Ad.  239);  but  he  has  no  claim  for  his  wage^  out  of  the  owner's 
insurance  on  the  lost  vessel.  The  Lady  Durham.  (1835),  3  Uagg.  Ad.  196. 

(f )  6th  ed.  p.  44. 

(r)  In  France  seamen's  wages  have  been  insurable  since  the  Law 
of  1885  (Code  de  Com.  art.  334),  and  they  are  also  insorable  in  Belgiu^k 
(Code,  art.  191). 

(«)  1  EnwigOB,  e.  viu.  s.  10,  240;  1  Park,  11. 

(1)  Oaloiray  v.  Morris  (1802),  3  Teates,  K.  445. 
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2iS.  All  that  has  be^  said  of  the  crew's  wa^s  applied  to  Stct.  a^ft. 


all  officers  of  lower  rank  than  the  master,  e.g.,  the  mate  (u).  The  master's 

wa^es  and 

The  master,  however,  was  regarded  as  a  person  of  too  nmeli  commissions 
trust  and  character  to  be  rendered  indifferent  to  the  fate  of 
the  adventture  merelj  by  having  secured  his  own  interest  in 
it.  He  was,  therefore,  allowed  to  insure  his  wages,  or  his 
commissions,  or  anj  interest  he  might  have  in  the  vessel  as 
'^urt  owner(a;);  and  his  right  to  insure  his  wages  is,  as  we 
have  seen,  affirmed  in  sect.  11  of  the  Marine  Insurance 
Act,  1906  (^/). 

The  master  may  insure  his  personal  effects;  they  must,  Master's 
however,  be  specifically  meiitiQiiiBd»  md  are  not  protected  by 
a  policy  on  goods  {z) .  There  is  no  decision  as  to  the  in-  Seamen's 
surability  of  seamen's  effects;  but  it  is  impossible  to  suppose 
that  tl^  pr<^bition  against  insuring  wages,  which  the  Legis- 
lature has  removed,  would  now  apply  to  personal  ^ects, 
especially  as  it  was  conceded  that  seamen  might  insure 
merchandise  on  board  belonging  to  them  (a). 

(«)  WelMte  V.  De  Tastot  (1707),  7  T.  B.  157. 

(d?)  King  V.  Glover  (1006),  2  B.  &  P.  N.  B.  206;  Hawiiiis  v.  TwiceU 
(1866),  5  E.  &  B.  888;  26  L.  J.  Q.  B.  160.  Wilson  t;.  Boyal  Exdiange 
AsB.  Co.  (1811),  2  Camp.  626,  decided  that  a  policy  effected  by  the 
lender  on  nuMMf  advaaoed  to  the  captain  payable  oat  of  freight  was 
vmd;  see  also  l^flkea  v.  AUnutt  (1813),  1  M.  &  S.  30. 

(jf)  Supra,  $  244. 

(z)  Mar.  Ins.  Act,  1006,  Sched.  1.  r.  17,  ante,  §§  222,  224.  See  Duff 
V.  Madrensie  (1857),  8  C.  B.  N.  S.  1€;  26  L.  J.  C.  P.  313;  Anstey  v. 
Oeean  Mar.  Ins.  Co.  (1018),  10  Com.  Gm.  8. 

(a)  After  seamen's  wages,  Arnoold  in  the  2nd  edition  (vol.  i.  p.  250) 
dealt  witii  slaves  as  a  snbjeoi  of  insnranoe.  He  mentioned  that  the  prao- 
tke  of  insuring  slaves  as  articles  of  traffic  was  proiiiUted  in  ^is  country 
im.  1806  by  47  Geo.  3,  o.  36,  s.  5.  They  must  thoreffore,  he  said,  be 
move  properly  classed  with  those  subjects  the  insurance  of  which  is 
prohibited  by  the  positive  laws  of  our  own  country  than  with  those 
which  in  their  own  nature  arc  not  insurable.  Although  the  practice 
required  to  be  suppressed  by  a  positive  prohibition,  and  wlien  he  wrote 
was  still  permitted  in  other  states,  "  it  will  yet  be  allowable  in  writing, 
as  an  Englisliman  to  Englishmen,"  he  said,  "  to  consider  the  statute  which 
exterminated  the  practice  as  a  mere  affirmation  of  the  law  of  nature, 
and  to  declare  that  a  man,  whatever  be  his  race  or  colour,  cannot,  from 
the  nature  of  things,  be  made  the  subject  of  insurance  as  an  article  of 
merchandiae." 
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2i6.  In  modem  times  "  disbursem^ts Ime  become  a 

common,  a^d  important,  subjoct-matter  of  insurance.  Inas- 
much, however,  the  policies  are  usually  "honour"  or 
"p.p.i."  policies,  a^rid  for  an  agreed  valuation,  they  have 
given  rise  to  comparatively  little  litigation,  and  there  is  con- 
flequeutij  a  dearth  of  legal  decision  as  to  what  items  of  loss 
ipe  properly  recoverable  tfaiefeuiider.  In  its  ordinary  sense,  a 
disbursement  meaos  an  expenditure  of  money.  In  this  sense 
it  may  be  said  that  ail  expenditures  tlie  benefit  of  which  will 
be  lost,  or  the  object  a£  which  will  be  frustra^,  by  marine 
pmls  would  be  properly  eoveced  hj  a  "  di^onemant "  policy, 
aiud  these  alone  (^).  But  inasmuch  as  money  exi>ended 
cannot  be  itself  at  risk,  this  statement  is  probably  subject  to 
the  qualifieaticm  Uiat  a  disbursement,  to  be  insuvable,  must  be 
represented  by  some  interest  in  the  tangible  property  at  risk, 
t.«.,  in  the  ship  or  the  property  on  board  (c).    Yet  it  was 

(b)  Where  a  charterer  who  had  made  an  advance  of  freight  for  the 
•liip'B  pnrpoees  protected  hima^  by  a  policy  on  dMbwwiWit»,  it  wa» 
not  dkpiit«d  liMt  tlie  sobjeet  was  properly  deseribed,  and  the  aMvred 
reeovered.  Cwrie  «.  BenAay  NaftiTe  Ins.  Co.  (1M9),  L.  B.  S  P.  C.  72. 
B  is  aot^  bowever,  Mai  to  uuMfe  adnuiee  freif^  as  disburaefliaitB. 
IW  an  «— tanoci  m&  inawraaee  on  diabnrsementB  made  to  cover  an 
ezpenditare  <hi  ooal,  engine- room  stores,  provisions  and  port  charges, 
■ee  Boddiek  v.  Indemnity  Mutual  Marine  Ins.  Co.,  [1895]  1  Q.  B. 
SaS;  2  Q.  B.  380.  The  editors  have  been  informed  that  in  some  trades 
irhm  a  ship  has  sustained  damage  and  been  repaired,  it  is  usual  for 
Hm  aianred  to  effect  a  policy  on  "  disbursements  "  against  total  loss 
only,  in  respect  of  the  repairs,  for  the  benefit  of  his  underwriter,  who 
invariably  pays  the  premium. 

(c)  See  Moran  v.  Uzielli,  [1905]  2  K.  B.  555.  In  that  case  the 
plaintiffs,  who  were  agents  for  a  foreign  ship,  the  owners  of  which  were 
indebted  to  them  for  .advances  for  her  necessary  disboraements,  effected 
a  policy  ''on  dkbuvsoMBts  "  fnr  a  voyage  ^kit  ship  to  tius  eoOBlly. 
It  was  adsitted  ttai  tiM  ^aintiii^  iateMsd,  if  insurable,  was  soMmtly 
dsanibsd,  tmH  Wattos^  J.,  Md  tibrt  as  tiM  ptaiatiiB  had  a  rigH  «i> 
eaforoe  Iksir  daua  for  advaness  bj  aa  aelioii  in  rem  and  tba  amtfc  of 
liie  sb^,  Hmj  bad  aa  iasaiabia  iatecest  and  oonld  iveover  to  tbe  extent 
of  tbe  advanees.  On  tiie  otter  band,  w^ere  the  Managing  owner  of  a 
IMMah  sbip,  who  had  no  lien  on  her,  insured  the  amount  of  the  oompany^» 
indebtedness  to  him  by  policies  or  disbursements,  Lord  Shaw  said  that 
any  payments  made  under  these  insurances  would  not  be  payments 
made  to  indemnify  him  for  loss,  but  would  be  of  the  nature  of  presents: 
ISiames  &  Mersey  Mar.  Ins.  Co.  v.  "  Gunford  "  Ship  Co.,  [1911]  A.  C. 
629,  542.    In  Price  v.  Maritime  Ins.  Co.,  I.1901J  2  K.  B.  412,  the 
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stilted  by  Bigham,  J.,  that  the  term  is  used  at  Lloyd's  in  a  Sect.  246. 
sense  which  in  some  respects  is  undoubtedly  wider,  md  in 
other  respects  is  probably  narrower,  than  the  meaning  now 
suggested.  The  lea,rned  Judge  said  that  it  was  a  "  compen- 
dious term  commonly  used  to  describe  apy  interest  which  is 
outside  the  ordinary  and  well-known  interests  of  *huU,' 
' maichinery;  'cargo,'  and  'freight,'"  and  that  it  would 
cover  the  commission  md  brokerage  which  the  managing 
owners  and  insujranoe  bcd^  of  a  expected  to  earn  in 
the  future  (d).  Expected  commission  and  brokerage,  how- 
ever, can  clearly  in  no  sense  be  said  to  be  expenditures; 
therefore,  if  the  learned  Judge  be  correct,  disbursements, 
must  in  this  cajse  bemused  in  a  wider  sense  thwi  the  ordinary 
meaning  of  the  word.  On  the  other  hand,  the  learned  J udge 
intimated  that  the  term  does  not  include  all  expenditures,  but 
only  such  sjb  are  not  covered  ordinarily  by  insurances  on  hull, 
machinery,  cargo,  and  freight.  In  this  respect  the  meaning 
of  the  word  is  limited  by  the  learned  Judge  to  something 
less  than  its  ordinary  meiuung. 

247.  As  a  matter  of  fact,  however,  policies  on  disburse-  object  of 
ments  aie  largely  ujsed  in  practice  to  insure  thai;  the 
shipowner  may  recover  additional  sums  in  req^eot  of  his 
adventure  beyond  the  amount  covered  by  his  insurances 
on  ship  aiid  freight;  and  irrespective  of  any  paz^ticukr 
items  of  expenditure  or  obligation  (e).  Such  insurances 
are  probably  always  made  against  total  loss  only.  Thus 
the  object  of  the  assured  is  in  reality  to  increase  the 
insurance  on  the  ship  without  increasing  the  valuation  in 

plaintiffs  who  liad  advanced  money  to  the  master  of  the  ship  on  tlie 
security  of  the  ship  and  freight,  effected  a  policy  **  on  advances  in  tiie 
ship  or  vessel  C." 

(cI)  Buchanan  v.  Faber  (1899),  4  Com.  Cas.  228. 

(e)  See  Thames  &  Mersey  Mar.  Ins.  Co.  v,  "Gunford"  Ship  Co., 
[1911]  A.  C.  529 ;  Gow,  Mar.  Ins.  232.  In  the  case  of  steamsliip,  accord- 
ing  to  Mr.  Gow,  the  policies  are  usually  on  time,  and,  as  he  points  oai, 
a  time  polity  on  disbursements  can  seaicely  be  intended  to  insure  any 
real  interest  in  disbursements. 
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mi.  the  policies  (/) .  The  question  htm  been  raised— Wiat  is  the 
real  subject-matter  of  insurance  in  a  disbursement  policy? 
The  answer  to  this  inquiry  is  attended  with  some  difficulty, 
espeeially  when  it  is  sought  to  give  a  special  or  cnstomarj 
meaning  to  the  word .  It  can  only  be  proved  that  a  word  has  an 
extraordinary  or  technical  meaning  in  a  particular  trade  or 
hnsinesii  by  calling  experts  engaged  in  such  trade  or  business 
to  give  eyideBoe  that  saxkt  peculiar  nueaning  has  become  weU 
Difficulty  hi  recognized  and  established  hy  general  usage.  But  inasmuch 
techSS^  *  a£  nearly  all  disbursement  policies  are  vulued,  and  contain 
^^^M^  the  "p.  p.  i."  clause,  wherebj  underwriter  agrees  that 
he  will  not  contend  that  the  assured  has  no  interest  in  the 
thing  insured  (in  effect  that  he  will  pay  the  amount  at 
which  the  disbujreementa  are  valued  without  any  inquiry  as 
to  the  nature  of  the  claim),  it  is  difficult  to  see  that  there  can 
be  scope  for  sufficient  controversy  on  the  subject  in  business 
circles  to  establish  a  technical  meaning  which  our  Courts 

Ijaftyitt         Usually  policies  on  disbursements  are  expressed  to  be  free 
agamst  total   of  average  or  against  total  loss  only.   In  the  case  of  Lawther 
loss  only.       ^  Hack  (o),  the  question,  what  is  covered  by.  a  policy  on 
Bimk,         disbursements  "warranted  free  from  all  a¥»rage,''  was 
considered  by  Mathew,  J.    The  assured  maintained  that  he 
intended  by  such  a  policy  on  a  voyage  to  South  America 
to  insure  the  {Nrofits  which  he  expected  to  realize  from  the 
homeward  voyage  of  the  ship.    The  underwriter  maintained 
that  a  policy  on  disbursements,  warranted  free  from  all 
average,  is,  by  custom,  an  extra  insurance  on  the  ship 
against  total  loss  odIj,  and  he  called  witnesses  to  prove 
the  alleged  custom.     As  regards  the  contention  of  the 
assured,  the  learned  judge  said  that  it  would  be  a  straining 

(/)  Tlw  dub  insiunuiew  on  frdiglit  «re  partiy  of  a  similar  nature.  It 
is  oommonly  provided  that  in  the  event  of  the  loss  of  the  ship  the  amoant 
insured  shall  'be  deemed  the  shipowner's  interest  at  risk,  and  that  he 
shall  be  paid  such  amount  whether  the  ship  be  laden,  in  ballast,  or  under 
a  time  charts.  Bmsk  an  inswHMee  aeenui  to  be  »  wager  policy:  see  ante, 
I  81,  note. 

{g)  (1900),  6  Com.  Cas.  5;  affiimed  oa  afpeal,  iHd.  196. 
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of  language  to  say  that  the  policy  covered  the  expectation  Sect.  247. 
of  profit  to  be  earned  on  the  homeward  voyage,  though  he 
was  not  prepared  to  say  that  such  an  interest  could  not  be 
protected  by  a  properly  worded  policy.  He  also  declined 
to  find  that  the  meaning  which  the  underwriters  said  the 
term  disbursements  had  acquired  by  custom  had  been  proved 
by  the  evidence.  He  then  proceeded  to  consider  a  list  of 
disbursements  which  the  assured  had  produced,  covering 
stores,  port  dues,  dry  dock  and  painting  expenses,  rope- 
maker's  accounts,  and  the  cost  of  insurance.  A  part  of 
this  expenditure,  as  the  learned  Judge  pointed  out,  was 
represented  either  by  stores  or  hy  the  enhanced  value  of  the 
ship.  The  ship  had  not  been  lost,  and  there  was  no  clear 
•evidence  as  to  what  had  become  of  the  stores  and  outfit. 
He  therefore  held  tliat  them  had  not  been  a  total  loss  of 
the  items  mentioned  in  the  list  of  disbursements,  and  that 
the  assured  could  not  recover. 

The  decision  is  thus,  to  some  extent,  an  authority  for  the  Shipowner's 
proposition  that  a  policy  on  disbursements  hy  a  shipowner  l^^i^ts. 
•covers  all  expenditures  of  money  incurred  in  equipping  the 
ship,  or  for  other  purposes  of  the  voyage.  On  this  point  it 
agrees  with  the  view  expressed  in  a  later  case  hy  Walton,  J. 
In  the  case  of  an  ordinary  shipowner's  policy,  said  the  learned 
Judge,  "  the  disbursements  represent  expenditure  by  the 
shipowner  either  on  his  ship,  or  for  the  purpose  of  earning 
his  freight,  and  such  policies  are  in  the  nature  of  insurances 
of  the  shipowner,  cither  upon  his  ship  or  upon  his 
freight ' '  (h) .  If  this  be  the  proper  construction  of  a  policy 
on  disbursements,  there  are  scnne  peculiarities  of  the  in- 
surance which  deserve  notice.  An  expenditure  on  repairs  or 
permanent  fittings  is  represented  by  some  part  of  the  value 
of  the  ship  at  the  beginning  of  the  voyjage;  an  expenditure 
•on  stores  may  he  represented  hy  stores  on  hoard  at  thet  time 
of  the  loss,  which  are  covered  in  a  policy  on  the  body, 
tackle,  &c.  of  the  ship  in  the  common  form,  but  perhaps  not 

(h)  Moran  v.  Usielli,  [1905]  2  K.  B.  ddS,  558. 
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••■4  SVf.  in  a  policy  on  hull  and  maoMnery  only  (i).    Other  items^ 

again — such  as  payments  in  respect  of  port  charges — will 
be  nltiiiiatelj  defrayed  out  of  freight;  and  therefore,  if  there 
lie  some  freight  at  rkk  which  is  covered  by  insuranoe,  these 
items  are  also  indirectly  covered  by  the  policies  on  freight. 
The  result  is,  that  there  may  often  be  in  fact,  though  not  in 
form,  a  doable  insunaoe— ^.e.,  where  the  ship  and  freight 
are  already  fully  covered  by  the  ordinary  policies  on  ship 
and  freight  (fe).    This  was  said  to  be  the  result  in  the  ca&& 

(0  See  ante,  § 

(*)  A  difficult  question  which  arises  on  these  disbursement  policies 
against  total  kws  only  is  a?  to  the  meaning)  of  the  temi  ^'  total  loss.'^ 
•nie  qoestion  does  not  admit  of  a  satisfactory  answer,  because  it  is 
at  present  quite  uncertain  what  is  covered  by  the  term  "disburse- 
ments."   Under^'riters  maintain  that  by  total  lo^s  is  meant  "total 
loss  of  the  ship,"  and  the  loss  under  a  policy  on  disbursements  is 
frequently  expressed  to  be  payable  only  in  case  of  the  actual  or  con- 
structive total  loss  of  ship.    Pritnd  facie,  total  loss  most  mean  total 
loss  of  the  thing  insured.    If  the  thing  insared  be  not  the  ship  as  a 
whole,  but  tiiat  part  of  the  taloe  of  the  ship  to  its  owner  wfaieh  repre- 
seiita  tiie  expenditure,  this  eoMlniekMm  seens  to  be  inadwisriMe^ 
ittless  it  be  proved  Huit  tiw  words  **  total  loss "  in  a  policy  on  dis- 
baraemeiihi  have  acquired  a  waa4cBown  te^ueal  meaning  whidi 
IxMite  11m  ri|^  of  the  assured  to  recover  to  eases  where  the  ship 
Uidf  has  been  lost.    If  tiie  intention  of  the  parties  (assuming  that 
It  eaa  be  earried  out  by  a  policy  on  disbursements)  is  to  effect  an  extra 
insurance  on  the  ship,  "  total  loss  "  may  well  mean  total  loss  of  the 
ship.    In  Lawther  v.  Black,  as  we  have  seen,  the  underwriter  brought 
forward  evidence  of  a  custom  under  whicli  a  disbursement  policy,  when 
against  total  loss  only,  is  understood  to  be  on  the  ship;  but  Mather' ,  J., 
did  not  find  it  necessary  to  decide  whether  the  evidence  established  the^ 
alleged  custom.    Sometimes,  as  in  Moran  v.  Uzielli,  supruj  the  policy^ 
is  expressed  to  be  on  disbursements  against  the  ride  of  total  loss  of 
ship  only.   For  a  clause  providing  tiiat  a  total  loss  paid  by  nnderwritom- 
on  hull  and  nuM^iinecy  diould  eonatltato  a  total  lo»  under  a  poliey  pa 
disbunemeiits,  see  Andetasn  r.  lUrten,  [1907]  2  K.B.  248.  IW 
fMation,  what  it  eomd  by  a  diaborw—it  ^p^iof  agaanit  total  Um 
oafy,  arose  m  Htm  VmM  8tatw,  im  InlematioaaL  Kav.  Oo.  v.  Ailaatio^ 
Mut.  Int.  Co.  (!•••),  m  Fed-B.  S04.   i&coira,  D.  J.,  after  hearing 
eridenee  on  ttia  qpeelioB,  held  tiiai  aneh  »  disbursement  policy  was  not 
5  anotihar  insnnuiee  upon  the  premises  aforesaid  "  within  the  meanings 
of  a  policy  on  the  ship  against  partial,  as  well  as  total,  loss:  affirmed  on 
appeal  (1901),  108  Fed.  R.  988.    Of.  Brown  v.  Merchants'  Mar.  Ins. 
Co.  (1907),  152  Fed.  R.  411,  in  which  the  Circuit  Court  of  Appeals 
held  that  the  underwriters  of  a  policy  against  total  loss  only  on  "  dis- 
bwTiiiiiMnit  —  ineraaeed  value,"  who  had  paid  for  a  total  loss,  were- 
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oi  The  Gunford  (I),  where  the  vessei  was  insured  on  a  valua-  Wmk  mf. 
tion  on  ship,  largely  in  excess  of  the  amount  which  could 
have  been  recovered  on  an  open  policy,  and  the  freight  was 
insured  on  a  valuation  exceeding  its  gross  anM)unt.  The 
owners  had  in  additum  effected  a  valued  honour  policy  on 
disbursements  for  4,600?.,  and  they  produced  a  list  of  the 
payments  on  account  of  which  they  sought  to  justify  this 
insurance.  So  far  as  tiiese  payments  consisted  of  eurr^t 
working  expenses  necessary  to  earn  freight,"  said  Lord 
Kobson,  "  they  were  covered  by  tlie  insurance  on  the  gross 
freight,  and  so  far  as  theiy  consisted  of  repairs,  outfit,  and 
insurance  premium  (m  hull,  they  would  ordinarily  be  in- 
cluded in  the  policy  on  ship  and  materials.  This  policy  was 
therefore  an  over-insurance  by  double  insurance.  The  plain- 
tiffs could  not  legally:  avail  themselves  of  it  to  enf(»oe 
recovery  of  any  sum  in  excess  of  the  indemnity  allowed 
by  law  "  (m). 

248.  There  is  sometimes  a  difficulty  in  accurately  describ-  Miscellaneous 
ing  the  subject  of  the  insurance,  and  yet  substantial  aecaracy  i^J^^c^* 
is  requisite  in  every  case  where  a  specific  description  is 

necessary. 

The  case  of  Palmer  v,  Pratt  is  an  extreme  illustration  a  policy  on 
of  the  degree  of  aocuracy  at  one  time  required  in  this  respect,  exchllge  " 

The  policy  was  effected  "  upon  any  kind  of  goodis  and  mer-  willnotcoTOr 

•      _ ,     ,  J  inetmnients 

obandise, '  &c.  in  the  common  printed  form,  for  a  voyage  not  legally 
from  London  to^^utta,  and  the  insurance,  by  a  memo- 
tandum  on  the  face  of  the  policy,  was  declared,  to  be  "on 
two  bills  of  exchange":  as,  however,  it  appeared  that  the 
supposed  biUs  were  drawn  on  a  contingency,  being  made 
payable  at  thirty  days  after  the  ship's  arrival  at  Calcutta, 

entitled  to  flhaxe  witii  ilie  inaufen  on  aMp  in  a  fund  recovered  in  a 
oollisiou  suit. 

(0  Thames  &  MtNcmy  Mar.  Ins.  Co.  v.    Gunford  "  Ship  C!o.,  [1911] 
A.  C.  529. 

(iw)  [1911]  A.  C.  at  p.  549.  See  also  Lord  Alverd»ne's  judgment, 
ibid.  pp.  535,  536.  Lord  Shaw  condemned  disbursement  policies  which 
are  duplications  of  insurances  on  freight  as  "  a  gamble,  discountenanced 
by  sound  principle  and  not  enforceable  by  law     ibid.  p.  &4S. 
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248. 


A_ 
specie  aod 
returns** 


cover  an 
advance  by 
charterer. 


the  Court  held  that  such  iafitramfints,  being  mere  w&ste 
pttfier,  were  impropmij  described  ae  bilk  of  exxkAnge,  and 

that  therefore,  on  this  ground,  their  value,  in  case  of  loss, 
could  not  be  recovered  under  such  a  policy  (n) . 

As  Philip  -wdl  remarks,  "this  construction  was  very 
strict  on  the  aesured,"  and,  as  a  precedent,  would  probably 
not  now  be  followed.  Lord  Campbell,  in  delivering  judg- 
ment in  the  case  of  Hall  v.  Janson,  appears  to  lay  down  a 
far  more  sensible  role.  "Great  latitude,"  lie  says,  "is 
allowed  in  describing  the  interest  on  a  policy  of  insurance, 
provided  that  the  nature  of  it  is  intelligibly  disclosed  "  (o). 

The  i^p  "Leonidas"  was  chartered  for  a  yoyage  from 
Buenos  Ayres  to  Canton  and  back,  at  a  gross  sum  payable, 
not  as  freight  properly  so  called,  but  as  the  price  of  the  hire 
of  the  ship  for  the  voyage.  Fart  of  this  sum  was  paid,  as 
simulated  by  the  charter-party,  by  the  charterer's  agents  at 
Cianton,  to  cover  the  port  charges  and  incidental  expenses  of 
the  ship  there.  The  charterers,  who  had  shipped  on  board 
the  vessel  at  Buenos  Ayres  a  large  sum  of  dollars  to  be  in- 
vested in  produce  at  Cant<m,  being  desirous  of  securing  their 
interest  in  the  adventure,  caused  a  policy  to  be  effected,  in 
the  common  form,  for  the  proposed  voyage,  "  on  specie,  <&c. 
flipped  on  board  the  '  Lecmi^ '  in  the  Biver  Plate,  and  on 
the  same  or  the  returns  thereof,  as  interest  might  appear,  in 
any  description  of  merchandise,"  &c.  The  Court  of  King's 
Bench  held,  that  under  a  policy  so  framed  the  assured  could 
not  recover,  in  addition  to  what  is  usually  recoverable  as  the 
value  of  goods  in  an  open  policy,  the  sum  paid  at  Canton, 
under  the  charter-party,  for  the  port  charges,  &c.  (p) .  Lord 
Tenterden,  however,  in  course  of  the  argum^t,  intimated 
that,  although  such  sum  could  not  be  recovered  under  a  mere 
policy  on  merchandise,  yet  it  might  have  been  insured  as 


(«)  Palmer  r.  Pratt  (1824),  2  Bing.  185.  A  strong-  decLsion,  for 
the  underwriter  was  fully  informed  of  the  real  facts  as  to  the  drawing 
and  payment  of  the  bills. 

(o)  Hall  V.  Janson  (ISd*),  4  E.  &  B.  500,  509;  24  L.  J.  Q.  B.  97, 
101. 

(p)  Winter  v.  HaMinmnd  (1931),  2  B.  ft  Ad.  649. 
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money  paid  for  shipment  of  goods  to  he  transported  to  Buenos  s«et.  24a 

Aji-es  (q);  and  in  delivering  the  judgment  of  the  Court  he 
said:  We  have  no  douht  that  these  payments  might  have 
heen  made  the  suhject  of  a  special  and  distinct  insurance''  (r) . 

In  a  case  where  the  policy  descrihed  tiie  insurance  to  bi*  a  policy  "on 
"on  money  advanced  on  account  of  freight,"  the  shipowner  ^*^^ed 
was  allowed  to  reoo^er  in  tesoeGt  of  advances  made  for    .^^f ^V,""^ 

*  freight  will 

necessary  expenses  incurred  hy  the  master  at  a  foreign  port  cover 

n  .  1  1     T  1       1     T  1  advances  for 

tor  repairs,  ana  loading  and  unloadiug  cargo,  on  the  terms  necessary 
that  the  loan  should  he  deducted  from  the  freight  or  repaid 
if  the  freight  were  not  ultimately  earned.  Lord  Oamphell, 
delivering  the  judgment  of  the  Court,  said:  "There  seems 
no  reason  why  the  money  advanced  may  not  he  insured  as 
freight,  as  well  as  the  money  to  grow  due  on  the  charter, 
which  is  undouhtedly  insurahle  as  freight,  although  not  pro- 
perly freight,  and  rather  the  price  of  the  hire  of  the  ship. 
!Nor  do  we  see  how  we  can  he  called  upon  to  infer  that  the  ex- 
pression *  money  advanced  on  aooount  of  freight  *  necessarily 
indicates  that  the  insurance  is  effected  by  the  shipper,  and 
that  the  freight  paid  in  advance  is  at  his  risk,  not  at  the  risk 
of  the  shipowner"  («).  A  similar  policy  will  cover  bills  an<lbiik 
drawn  abroad  against  freight  by  captains  and  accepted  by  f^hi^t^^™** 
agents  here.  The  agents  in  this  country  of  foreign  principals 
having  accepted  hills  drawn  abroad  hy  the  captain  of  a  ship, 
taken  up  by  tiieir  principals  for  a  general  cargo,  against 
freight,  it  was  held  that  they  had  an  insurable  interest  in 
respect  thereof,  and  that  such  interest  was  well  described  in 
the  policy  as  "  an  advance  on  account  of  freight "  (t). 

249.  A  shareholder  in  the  Atlantic  Telegraph  Company  share  in 
effected  a  policy  to  secure  himself  against  loss  in  the  lavine  ^P^J 
down  and  working  of  a  cable  between  the  Irish  and  American 
coasts;  and  in  the  valuation  clause  (the  policy  being  in  the 

iq)  Ibid.  654. 

(r)  Ibid.  658.  There  can  be  little  doabt,  as  we  have  seen,  that  the 
advance  might  have  been  insured  as  freight.   Ante^  §  23S. 

(a)  Hall  V.  Janson  (1855),  4  E.  &  B.  500  ;  24  L.  J.  Q.  B.  07. 
(0  WUson  V.  Martin  (1856),  11  Exch.  684;  25  L.  J.  Ex.  217. 
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M.  fmm  wul  «t  Lloyd's)  ooourred  tiie  only  specification  of  the 
subject  of  insurance  in  these  Words:  '*  The  said  ship,  &c. 

goods  and  merchandise,  &c  are,  and  shall  be,  valued 

as  on  one  l,000i.  share  in  the  Adantic  Telegraph  Company, 
said  share  Yriiied  at  1,1001."  Stopping  hew,  the  pdicy 
would  have  been  construed  as  being  on  a  snbjeet— a  share 
in  a  company— incapable  of  exposure  to,  and  consequently 
not  cofmd  hy  a  policy  against,  maritime  risks.  But  this 
other  sentence  followed:  "  In  case  <rf  loss,  Uie  part  eared  to  he 
sold  or  appraised  for  the  benefit  of  the  underwriters."  The 
*  Court,  regarding  the  whole  in  the  light  of  these  latter  words, 
held  that  it  was  a  poUcy  on  the  cahle,  and  that  the  aswired 
under  the  circumstances  was  entitled  to  recover  for  an  average 
loss  if  ahove  3  per  cent.  (u). 

As  shares  in  an  incorporated  company  cannot  be  exposed 
to  maritime  perils,  it  seems  to  follow  that  they  cannot  be 
the  subject  ol  maritime  insurance  (a?) ;  and  as  the  share- 
hold^  in  8bA  a  eompai^  ha«  no  property  in  the  estate 
or  chattels  of  the  company,  such  a  chattel  as  the  AOwitic 
Cahle,  though  exposed  to  maritime  perils,  cannot  for  him  be 
the  sJbjeot  «f  a  valid  policy  (y) .  But  it  ha*  been  held  that 
his  right  to  a  share  of  the  prints  of  msk  a  company  gives 
liim  an  insurable  interest  in  an  adventure  such  as  that  of 
'  laying  the  Atlantic  Cable,  which  interest,  by  the  use  of  suit- 
able language,  may  he  cov«»d  hy  a  policy  of  insurance  (z). 

In  Wilson  v.  Jones  (a),  a  shareholder  in  the  Atlantic  Tele- 
graph Compway,  before  the  cable  had  been  laid,  effected  a 

(„)  Patent  f^.  H«rki  (IStt),  I  B.  k  8.  SM;  80  K  J.  Q.  B.  3M. 
There  wm  no  pk»  «  tlie  ^  immn^  imketest  M  lha 

"^oT'^  per  eur,  Pstonoii  v.  B»rnB  (1861),  1  B.  &  S.  354,  355; 
a0X.J.Q.B.  Ml. 
(y)  See  po$t,  §  307. 

(s)  Cf.  Mar.  Ins.  Act,  1906,  s.  3,  which  declares  (sub-s.  1 )  th  tr  every 
lawful  Marine  adventune  may  be  the  subje3t  of  a  contract  of  marine 
Inffmnce,  and  (sub-s.  2  (b))  that  there  is  a  marine  adventure  whei© 
tfte  earning  of  any  pecuniary  benefit  is  endangered  by  the  exposim 
of  insurable  property  to  maritime  perils.  •«  , 

(a)  L-^-  ^  (1867),  L.B.  2  Bxeh.  IW^ 
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policy  to  cover  his  interest  in  the  concern,  describing  the  Sect.  249. 
subject  of  insurance  in  a  cloud  of  ambiguous  words,  as 
follows: — The  said  ship,  <&c.,  goods  and  merchandises,  <&c., 
for  so  mttoh  as  oonoems  the  assured  by  agreement  between 
the  ^assured  and  assurers,  on  this  policy,  are  and  shall  be 
valued  at  200Z.  on  the  Atlantic  Cable,  value  say  on  twenty 
shares,  valued  at  102.  per  share."  Then  on  the  margin,  over 
against  the  statement  of  perils  insured  against,  were  written 
these  words:  "  It  is  hereby  understood  and  agreed  that  this 
policy,  in  addition  to  all  perils  and  casualties  herein  specified, 
shall  cover  every  risk  aaid  contingency  attending  the  con- 
veyance and  successful  laying  of  the  cable."  Having  regard 
to  these  latter  words,  both  the  Court  of  Ex^equer  and  the 
Court  of  Exchequer  Chamber  held  that  the  subject  intended 
to  be  insured  was  the  plaintiff's  interest  in  the  adventure,  and 
that  this  might  be  the  subject  of  a  valid  policy  of  marine 
insurance  (6). 

A  ship  is  now  frequently  the  property,  not  of  individuals  Share  in 
(each  holding  severally  one  or  more  of  the  sixty-four  shares  SJSS^^p. 
into  whMk  the  property  is  legally  divi<led),  but  <^  a  limited 
company.  From  what  has  just  been  said,  it  appears  that  a 
shareholder  in  the  company  cannot  insure  his  shares  in  it 
against  maritrme  risks.  Moreover  he  cannot,  appar^tly, 
effect  a  valid  insurance  on  the  ship  itself,  for  want  of  an 
insurable  interest  (c).  Yet  the  company  may  be  a  "  single- 
ship  company,"  whose  only  asset  is  the  ship;  eAic  may  not  be 
insured  or  may  be  inadequately  insured  by  the  company,  and 
her  loss  may  therefore  either  render  the  shares  valueless  or 
greatly  depreciate  their  value.  The  decision  in  Wilson  t?- 
Jones  suggests  that  by  a  properly  worded  policy  a  diare- 

(6)  Reference  was  made  by  Blackburn,  J.,  to  the  langpuage  of 
Lawrence,  J.,  in  Barclay  v.  Oonsins  (1S02),  2  East,  544;  and  in  Lucena 
f .  Cranford  (1806),  2  B.  &  P.  N.  B.  301.  For  an  instanee  wbere  an 
ininranoe  was  IM.  to  be  oa  the  gooda,  as  diatinet  from  ai^  ad^mtore^ 
we  Hoore  v,  Evans,  [1917]  1  K.B.  458;  [1918]  A.O.  18$,  dialin- 
gmshing  lOtsoi  v,  Momfofd,  [1915]  2  E.B.  27;  botii,  however,  being 
cases  of  non-marine  iasaiaaioe. 

(<?)  Poat,  §  807. 
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ean  protect  himself  against  loos  doe  to  the  depreciation 
of  his  ^ares  ooiisequeut  m  maritime  perils  affecting  the 
ship. 


Shipowner's 
Ualulitv  f  or 
kasoflife, 
fajgiy  and 


Besimiaiaaii 


2S0.  A  shipowner  may  heo(Hne  liahle  to  pay  large  sums  in 
consequence  of  loss  of  life,  injury  to  person,  or  damage  to 
property  caused  by  the  improper  navigation  of  his  yeeoel. 
Sect.  506  of  the  Merdiant  Shipping  Act,  1894,  expressly 
iBoognizes  the  validity  of  insurances  by  shipowners  against 

pay  damages  for  such  loss  of  life,  injury  or 
damage,  in  the  cases  enumerated  in  sect.  503  of  the  Act  (d\ 
and  sect.  3  (2)  (c)  (e)  of  tiie  Marine  Insurance  Act,  1906, 
recognizee  in  general  terms  the  right  of  a  person  interested  in 
insurable  property  to  protect  himself  against  his  liabilities  in 
respect  thereof. 

In  policies  on  "  ship  "  it  is  now  usual  for  the  shipowner  to 
insure  himself  in  part  or  in  whole  by  the  collision  clause 
against  the  liability  to  pay  damages  in  consequence  cl  a 
cdlision  hetwe^  his  ^p  and  any  o<^r  vessel,  and  against 
the  costs  of  litigation  arising  out  of  such  a  collision  (/). 

The  shipo^^ner's  liability  to  pay  damages,  so  far  as  it  is 
not  covered  by  policies  in  the  ordinary  form,  is  usually 
insured  with  mutual  associations,  called  Protection  and 
Indenniity  Associations;  and  there  are  some  other  risks  and 
liabilities,  not  within  the  scope  of  the  ordinary  insnmnces, 
which  are  also  undeitaken  by  such  associations  (^}. 

251  With  regard  to  the  designation  of  the  subject-matter 

(d)  Ante,  |  7. 
(#)  Ante,  I  1. 

(/)  Anie^  §  10.  SonMliiiiM  the  eolinkm  ebrate  alto  wwem  lUbility 
for  damage  emue^  hy  the  ihip  iimured  to  buoys,  moorings,  piers, 
bridges,  &c.    See,  e.ff.,  Shelboame  v.  Law  IjiTestmeiit  and  Insoranoe 

yofporation  (18d8),  3  Com.  Cas.  304. 

(ff)  The  Workmen's  Compensation  Act,  1906,  has  imposed  upon  ship- 
owners large  liabilities  for  injuries  sustained  by  seamen  in  their  employ- 
ment; but  they  are  seldom  insured  by  poHciea  eflFeefced  against  the 
ordinary  marine  risks.  Tlie  protecting  and  indemnity  associations  under- 
take to  indemnify  their  members  against  claims  for  compeasatiOE 
vnier  the  Act,  which  it  is  beyond  the  saope  of  this  work  to  discuss. 
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of  the  insurance  in  the  policy,  sect.  26  of  the  Marine  Insur-  Sect.  261. 
ance  Act,  1906,  lays  down  the  following  rules: —  matter  in 

policy. 

(1)  The  subject-matter  insured  must  be  designated  in 
a  marine  policy  .with  reasonable  certainty. 

(2)  The  nature  and  extent  of  the  interest  of  the  assured 
in  the  aub  j^ot^maitte  insorod  need  not  he  specified  in  the 
policy. 

(3)  Where  4he  policy  4efiignales  the  sabjeet-ma^r 
inenred  in  general  terms,  it  shall  be  oonatnied  to  apply  to 
the  interest  intended  by  the  assured  to  be  covered. 

(4)  in  the  application  of  this  section  regard  shall  be 
had  to  any  usage  regulating  the  designation  of  the  ^ 
subject-matter  insured. 

The  manner  in  whidi  the  Tarions  sub  ject-nuitters  of  insur- 
anoe  are  described  had  already  been  sufficiently  indicated. 

That  the  nature  of  the  interest  of  the  assured  need  not  be  The  nature  of 
specified  is  well  e8tablii^ed(J^)..  Thu3,  where  a  pdlicy  ex-  thenm^^' 
pressed  to  be  "5,000?.  on  cotton  **  was  a  re-insurance,  but  it  , 

^  '  '  g-enerally  be 

was  not  80  expressed  on  the  face  of  it,  nor  was  any  notice  of  described, 
this  fact  giyen  to  the  underwriter,  the  Court  of  Appeal  hdd 
that  the  interest  of  1^  aasored  did  not  need  to  be  described. 
"The  assured  here  had  a  direct  interest  in  the  safe  arrival 
of  the  cotton,  not  in  any  way  a  collateral  interest  in  some- 
thii^  else  after  the  cotton  arrived.  It  was,  though  not  a 
property  in  the  cotton,  an  interest  in  the  cotton  created 
and  evidenced  by  a  binding  legal  contract  between  them 
and  the  owners  of  that  cotton;  and  if  the  mode  in  which 
tiiey  aoqoired  that  interert  had  beoi  stated  in  the  policy, 
it  would  have  in  no  way  altered  the  effect  of  the  defendant's 
contract,  which  would  still  have  remained  a  contract  to 
indemnify  against  aU  damage  sustained  by  the  cotton  in 
consequence  of  any  of  the  perils  insured  against "  (i) . 


(A)  See  per  Lord  Tenterden  in  Orowley  v.  Cohen  (1832),  3  B.  & 
Ad.  478,  485. 

(0  Mackenrio  v,  Whitworth  (1875),  1  Ex.  D.  36,  44;  below,  L.  R. 
10  Ex.  142. 


, "  '■'  vol* «  I  • 
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•mC  JItl.  So,  also,  it  is  a  well-established  rule  that  a  paxty  inter- 
^^iMtowr^  tested  only  to  a  certain  extent  in  property,  which  he  owns  in 


■•ed  nci  lie    ooimiioii  With  Others,  may  effect  insurance  generally  without 

specifying  his  interest,  and  will  recover  for  such  interest  as 
Interest  in  he  has  (k) .  Thus,  a  mortgagee  may  recover  under  a  policy 
^JS^       m  ship  to  the  extent  {d  his  mortgage  (Z);.or  mie  of  mw&nl 

part-owners  of  a  ship  may  insure  the  freight  generally 

witlioiit  specifying  what  share  he  has  in  the  ship,  and  he  may 
declare  generally  and  recover  for  such  interest  as  he  has  (m). 

SlThTt^*  The  above  positions  have  received  abundant  iUustra- 

pged  not  be  tion  in  the  jurisprudence  of  this  country  and  the  United 
States  (n).  Thus,  with  regard  to  the  nature  of  the  interest, 
Ij<»d  Mansfield,  in  Uie  case  of  Glover  v.  Black,  alt^  deciding, 
solely  on  the  ground  of  the  usage  of  merchants,  that  the 
interest  of  the  lender  on  bottomry  and  respondentia  must  be 
speciically  described  in  the  policy,  adds:  "  But  we  by  no 
means  say  that,  under  an  insurance  on  goods  at  large,  a  man 
-  may  not  be  permitted  to  give  in  evidence  a  mortgage  or  other 
special  lien  "  (o).  "I  admit,"  'says  Park,  J.,  that  a  party 
who  has  only  a  special  interest  in  goods  may  recover,  in 
respect  of  that  interest,  on  a  general  insurance  '  (p). 

In  Carruthers  v.  Shedden  a  general  insurance  "  on  coffee  " 
had  been  effected  by  a  London  brok^,  ''by  (»der  and  for 
account  of  N.  D.  &  Co.,"  a  London  mercantile  firm,  who 
were  themselves  beneficially  interested  in  seven-sixteenths  of 
the  coffee,  but  who  had  also  an  insuraUe  interest  in  the  whole 
ci  it  as  ocmsignees  the  cargo,  and  as  having  a  li^  on  the 
whole  for  advances.  The  Court  held  that,  under  the  general 
form  of  policy,  N.  D.  &  Co.  might  protect  all  these  dif- 
ferent BpecM  of  interest;  that  the  nature  ol  the  sarenl 


(*)  The  priadpfo  k  laid  down,  1  ]&iiengo3i,  o.  x.  s.  1,  p.  299. 
(I)  Mng  V,  mkardton  (1881),  1  Mood.  Ic  Bob.  158;  2B.  ft  Ad.  188. 

(m)  Rising  V.  BwmtM  (1786),  2  ICandiall,  lak  788. 

See  1  Plullips,  §§  421     aeq.,  for  tiie  eaaes  ia  ihe  United  Ststn. 
(o)  Glover  v.  Black  (1763),  1  W.  Bl.  423 ;  eee  aleo  8  Bunr.  1401. 

As  to  bottomry  and  respondentia,  a&e  ante,  §  248. 
(p)  Palmer  r.  Pratt  (1824),  2  Bing.  192. 
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interests  need  not  be  expressed  in  the  policy;  and  that  the 
JMi9ured  were  not  hound  to  elect  on  which  they  woiiM 
proceed  (q). 

Upon  the  same  principle,  a  general  policy  '*on  goods  "  (r) 
has  been  h^d  soffioi^t  to  oover  the  intra^  of  carders  on 
goods  entrasted  to  their  care^  so  as  to  protect  them  against 
loss  arising  from  damage  done  to  such  property  by  the  perils 
insured  against,  whereby  they  were  obliged  to  make  com- 
pensation to  the  owners,  and  were,  besides,  put  to  other 
expenses  (s).  It  was  objected  that  such  a  policy  could  not 
•cover  such  an  interest,  since  it  merely  purported  to  protect 
goods  against  the  usual  ridbs  to  which  tibe  ownm  of  goods 
are  liable;  whereas  the  loss  alleged  was  one  arising  out  of 
a  risk  to  which  carriers  are  liable.  But  the  Court,  although 
Lord  Tenterden  admitted  that  it  mi^t  have  been  better  if 
the  policy  had  expressly  shown  that  the  object  was  to  indem- 

(q)  Carruthers  v.  Sheddon  (1815),  6  Taunt.  14;  S.  C,  1  Marshall, 
li.  416. 

•  (r)  The  policy,  whieli  wal  intended  to  cover  the  inteireet  of  plain- 
tiffs, as  barge-owners,  in  the  property  carried  to  and  fro  for  hire  in  tbeir 
barges  for  a  year,  was  a  common  pi-inted  form  of  policy  on  ship  and 
goods,  filled  up  and  aliened  in  a  (very  domsy  manner  so  as  to  adapt  it 
to  tlie  object  in  xi&w.  By  it  ^»  ]^aintiffs  were  insured  fibr  twdve  months' 
**  by  canal  navigation  boats,  oootaining  goods,  at  work  between  Ijondon, 
Wcdyerbampim  and  Birmingham,  &c.,  baiAwazds  and  forwards,  and  in 
any  rotatio&,  iqion  goods,  and  on  the  body  and  tackle,  &o.,  on  thirty 
boats,  as  per  margin.''  In  the  valuation  clause  it  was  declared  that  the 
subject  of  insoranoe  was  agieed  between  the  partiee  to  be  ^'twelvfe 
thousand  pounds  on  goods  as  interest  shall  appear  hereafter." 

(«)  Crowley  v.  Cohen  (1832),  3  B.  &  Ad.  478;  8.  P.,  Joyce  v.  Ken- 
nard  (1871),  L.  R.  7  Q.  B.  78.  Of.  Cunard  SS.  Co.  v.  Marten,  [1^2] 
2  K.  B.  624;  [1&03]  2  K.  B.  511,  in  which  Bigham,  J.,  and  the  Court 
of  Appeal  held  that  an  insurance  by  shipowners  "  against  liability  of  any 
kind  to  owners  of  cargo  up  to  120,000?."  was  not  an  insiiranoe  on  the 
cargo,  but  a  contract  to  indemnify  them  in  full  to  the  amount  of  20i,000?. 
in  respect  of  their  liability  as  carrieira.  These  oaaea  were  distingniahedl 
by  Sankey,  J.,  in  Holman  v.  ICerebaats'  liar.  Ins.  Co.,  [1919]  1  E.  B.  883, 
wbeie  a  policy  on  "  infflreased  value  "  dfoeted  with  the  object  of  protect- 
ing the  shipowner  against  daima  for  salvage,  general  average,  ftc., 
bMed  OB  a  Taliie  of  lua  vqsmI  in  exoees  of  ^bak  deolaied  in  bis  hall  and 
maduneiy  poiioief,  wm  to  be  a  policy  on  tiie  idup  itself  aad  not 
.•against  tbe  shipowaef's  Halnltty. 

22  (2) 
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iiify  the  plaintiffs  as  carriers,  wei©  yet  unanimously  of 
opinion  that  it  was  sufficd^t  in  its  proient  fom,  0a  tiie 
iroond  tliftt  it  is  only  neoessury  to  state  ftooanttdy  the 
subject-matter,  not  the  interest  which  the  assured  has  in 
it(0. 

The  dedakms  iqpon  this  sabjeot  ia  the  Uailed  States  go  to- 
Ae  full  esdent  of  the  English  law  (u) . 

252a.  There  is  some  authority  for  saj  ing  that  where  the 
peculiar  nature  of  the  interest  increases  or  alters  the  charaoter* 
of  the  risk,  the  aatoxe  of  the  intsiait  dioaM  he  speeified  in 
the  policy  (v);  and  the  role  that  bottomry  and  respondentia 
loans  mu^st  be  specifically  described  hajs,  as  we  have  seen,  been 
explained  on  the  gronnd  that  the  risk  is  peouliiur  {x) . 

In  ▼kfw  of  the  onqualified  statemmt  in  sect.  26  (2)  (y), 
that  the  interest  of  the  assured  need  not  be  specified,  the 
principle  that  the  peculiar  nature  of  the  interest  may  re^oize 
to  be  stated  in  the  faAksy  oannot  now  he  accepted  as  law. 
Hererthekss,  it  is  apprehended  that  where  the  risk  is  of  an 
exceptional  kind,  the  insurer  may  be  entitled  to  avoid  the 
insurance,  i£  the  nature  of  the  intmst  has  not  be^  disclosecl 
tohim(ip). 

On  the  ground  of  usage  it  will  apparently  still  be  neoes- 

(0  In  Joyce  v.  Kennard,  ntpra,  the  fact  that  the  liim^fc^tftft 
a  carrier's  interest  was  specifically  stated  in  the  policy. 

(m)  See  the  cases  collected,  1  Phillips,  Ins.  83.  419  et  seq. 

(r)  See  per  Blackburn,  J.,  in  Mackenzie  v.  Whitworth  (1875),  1 
Ex.  D.  36,  42.  See  also  per  Lord  EUenborough  in  JSoath  v.  Th^jyMi 
(1809),  11  East,  42S,  433. 

(x)  See  mnU,  §  24S.  When  the  Marine  Insurance  Bill  left  the 
Houw  of  l4»da,  sab-mot.  2  of  sect.  26  contained  a  proviso  that  when  an 
iJiWMweM^^teeted  by  a  Imder  on  bottomry  or  respondentia,  the  nature 
<rf  bk  iaierat  wni  be  speoiM.  Tbe  «ab-8eotion  was  amended  in  the 
Mmm  «f  OoMMH  bj  oniUug  Oe  pnmao,  and  adding  the  words  "  but 
when  the  iaiewrt  is  «f  ■«*  a  !d«d  to  afieci  tbe  Aaraot^  risk 
It  must  be  stated;  and  in  particolar  a  leM  o«  bottoniiy  or  wepoa^^ 
is  not  effectually  insured  by  a  policy  on  ddp  or  goods,  onleis  liie  natme 
of  the  interest  is  stated."  The  amendment  waa  not  aeeepted  by  ^ 
House  of  Lords,  but  tbe  pioviM  was  neft  leatoied. 

(y)  Ante,  §  251. 

(2)  See  post.  Part  U.,  CSiap.  n.,  "  Gcmoealiiieiife." 
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by  reason  of  sect.  26  (4),  to  insure  bottomry  and  Sect. 


lespondentia  loans  iqpe^cally  (a).  in  poUdes  on 

bottomry  and 
respondentia 

252b.  There  is  a  difficulty  in  construing  sect.  26  (3)  of 

PoKw  atyDHes 

the  Marine  Insurance  Act,  1906,  which  says  that  "where  to  interest 
the  policy  designates  the  subject-matter  insured  in  g^eral  ^^^^^^  to 

tei-ms,  it  must  be  construed  to  apply  to  the  interest  intended 
by  the  assured  to  be  covered."  The  difficulty  is  to  give  a  «.  26  (3).  * 
precise  meaoing  to  the  word  ''interest''  in  this  vague  pro- 
position. It  may  be  suggested  that  "interest"  is  in  this 
sub-section  equivalent  to  "subject-matter."  To  construe 
''interest"  sws  simply  denoting  " subject-mi^r "  is,  how- 
ever, to  give  a  forced  meaning  to  tiie  word,  to  suppose  that 
Parliament,  though  using  in  the  same  sub-section  two 
different  expressions,  yet  mea,nt  the  same  thing  by  both 
of  them  (6),  and  involves  a  proposition  vidiich  could  not 
formerly  have  been  maintained.  For  instance,  where  the 
assured  simply  insured  "freight,"  and  did  not  earn  the 
freight  which  he  int^ded  to  insure^  bat  completed  the  voyage 
and  earned  freight  under  anothw  contract  of  affreightm^t, 
it  was  held  that  the  policy  applied  to  the  freight  which  had 
been  eained,  although  he  had  not  intended  to  insure  it(c). 
The  sub-section  is  founded  cm  a  passage  in  the  opinion  of 
Brett,  J.,  in  Allison  v,  Bristol  Marine  Insurance  Co.  {d)^ 
and  when  read  in  the  light  of  that  passage  may  be  construed 

(a)  See  Gloyw  v.  Blatik  (17«I0»  3  Burr.  1904;  1  Wm.  Bl.  39»,  ante, 
§S48. 

(6)  Dunlop  Brothers  k  Co.  v.  Townend,  [1919]  2  K.  B.  127.  The 
leaxned  judge  (Bailhacbo,  J.)  «ud  that  "  Interest "  was  used  in  the  snb- 
section  in  its  strict  and  proper  seoee,  so  that  wliere  the  inteiest  oomed' 
might  be  that  of  an  owner,  or  of"a  consignee,  or  any  other  person  pecu- 
niarily interested,  it  was  a  question  in  each  ease  what  interest  it  wae 
actually  intended  to  cover. 

(c)  See  Everth  v.  Smith,  'past^  §  1166. 

{d)  (1875),  1  App.  Oas.  209,  at  p.  216.  See  Chalmei-s  &  Owen,  Mar. 
Ins.  Aot,  2nd  ed.  p.  40.  "  Wherever  the  subject-matter  of  a  policy  ia 
described  in  it  in  general  terms,"  said  Brett,  J.,  "  it  is  to  be  taken  to 
oover  the  intereet  which  is  within  its  terms,  which  the  assured  has  at 
risk,  unless  the  contrary  appears  to  have  been  the  intention  of  the  assured 
^Qffl  other  parts  of  tiie  policy,  or  other  proof." 
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•  to  bear  the  following  meaning: — Where  the  policy  designates 
the  8iibject-*iEia.tter  insured  in  general  tenns,  it  must  be  oon* 
str«ed  to  applj  to  the  subject-matter  described  in  the  policy, 
80  far  as  the  assured  has  an  interest  therein  which  ho 
intended  to  cover.  For  such  a,  proposition  there  is  no  doubt 
authoritj  (e),  but  it  oould  not  before  the  Act  hare  been 
aiocepted  without  qualification.  Thus,  it  has  been  held  that 
a  valued  policy  on  freight  must  be  construed  as  referring 
to  the  freight  of  a  full  cargo,  althoi^h  the  assured  mtendied 
(but  wiMiout  oommunioating  his  intention  to  the  insurers) 
only  to  insure  the  freight  of  a  smaller  shipment  of  goods  (/). 
The  question  may  arise  whether,  by  reason  of  ike  wide 
Imgnage  of  the  subHseeiicm,  the  assured  will  in  flsttaie  be 
iiititled  in  a  similar  case  to  recover  the  full  amount  of  his 
valuation  (g) . 

in  order  that  this  may  not  be  so,  it  might  be  neeessary 
to  hdid  lliat  the  words  "it  must  be  construed  to  apply  to 
the  interest  intended  hy  the  assured  to  be  covered"  do  not 
necessarily  mean  that  the  policy  is  to  apply  exoluidyelj  to 
mdk  intsreil,  and  th^ore  do  not  omt  the  rule  that  a 
valuation  of  freight  refers  to  a  full  cargo  unless  the  contrary 
intention  is  communicated  to  the  insurer. 

Another  inteffNretation,  based  on  the  ooi^^,  was  zeoently 
suggested  by  K^medy,  L.  J.(h),  viz.,  that  the  principal 
object  of  the  sub-section  is  to  prevent  an  assured,  who  has 
only  a  limited  interest  in  the  subject-matter  which  is  deog- 
nated  by  the  pc^ey  in  general  tmm,  from  being  prejudiced 
by  such  generality  of  designation,  provided  that  the  desig- 
nation is  not  inappropriate  (i).    The  learned  Lord  Jujstioe 

(e)  See  Feise  v.  AguUaj  (l&ll),  3  Taunt.  506;  Forbes  v.  Aspinall 
(1811),  13  Boat,  323;  Allison  r.  Bristol  Mar.  Ins.  Co.  (1875),  1  App. 
Gas.  a09;  Williams  v.  Nortii  China  Ins.  Oo.  (1876),  1  C.  P.  D.  757. 

(/)  Denoon  v.  Home  ft  Oolonial  Am.  Oo.  (1872),  L.  R.  7  O.  P.  341. 

(^)  Sw  per  Komad^,  K  J.,  in  Beliaooe  Mar.  Jm.  Oo. 

[IMS]  1 K.  B.  m,  m. 

(A)  ^Tb»  purpose  of  tiie  aeekioii,  as  appean  by  the  marginal  note, 
said  «he  Loid  Juiftiee,  is  to  deal  wiOi  "dmaguMH^  of  subjeel-mattiff  »: 

Hid. 

(*}  Ibid.   See  also  CiuOiiMra  ft  Owen,  Mar,  Ins.  Aei,  2]id  ed.  p.  42, 
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by  the  aasu^ed  to  be  covered,"  those  who  introduced  the  sub- 
section into  the  Act  may  also  have  had  in  view  the  one  dass 
of  cases  in  which  the  "intention"  of  one  of  the  parties  to 
the  contract — i.e.,  the  assured — ^is  under  the  very  terms  of 
the  contract  matter  of  inquiry  in  regard  to  rights  under  the 
contract,  viz.,  the  class  in  which  (the  insurance  having  been 
effected  in  the  common  form  by  insurance  brokers  "for  and 
in  the  name  and  names  of  all  and  every  other  person  or 
persons,  &c.")  the  persons  for  whose  benefit  the  policy  is 
available  have  to  be  ascertained  {j) . 

However  this  may  be,  a  majority  in  the  Court  oi  Appeal 
have  expressed  the  view  that  the  solb-seetion  does  not  mean 
that  an  insurer  is  entitled  to  exclude  the  assured  from  the 
benefit  of  the  insurance  of  any  of  the  risks  which  are  within 
the  temA  expressed  in  tbe  written  policy,  by  showing  that 
at  the  time  when  the  insurance  was  effected,  the  assured 
**  intended  "  in  his  own  mind  to  cover  only  some  of  them. 

In  the  case  which  elicited  this  opinion,  a  ship  was  insured 
by  two  policies  for  a  voyage  from  New  Soutii  Wales  "to 
port  or  ports  ....  on  the  West  Coast  of  South  America," 
and  by  a  later  policy,  subscribed  by  the  same  underwriters 
for  a  voyage  "  at  and  from  Valparaiso  and/or  port  or  ports 
....  on  the  West  Coast  of  South  America  "  to  Europe, 
the  "  risk  to  commence  from  expiration  of  previou.8  policy." 
The  underwriters  effected  a  policy  of  re-insuranoe  in  which 
the  voyage  was  described  exactly  as  in  the  later  policy,  vi^., 
"at  and  from  Valparaiso  and/or  port  or  ports  ....  on 
the  West  Coast  of  Souith  America  "  to  Europe.  The  ship 
was  chartered  to  carry  a  cargo  from  New  South  Wales  to  the 
West  Coast,  to  be  discharged  at  Valparaiso  or  at  a  safe  port 

where  it  is  stai>ed  that  the  sub-seetion  was  intended  to  protect  the 
assured  against  technical  objections  to  the  description  oif  the  interest 
insured. 

(/)  See  ante,  §  172.  An  objection  to  this  interpretation  is  that  the 
^ub-section  states  a  general  rule,  not  a  rule  for  the  construction  of  a 
particulaL  olaiue  in  the  policy,  the  appropriate  place  for  which  would 
have  heen  tiie  First  Schedule  of  the  Aot. 
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as  ordered.  She  discharged  a  portion  at  Valpaiaiao,  and 
Hien,  bj  anttngem^t  with  the  diartapm,  prooeeded  with 
the  rest  of  the  cargo  on  board  towards  Tocopilla,  another 
West  Coast  port,  where  she  was  to  oompletc  her  discharge 
and  load  a  oatgo  iuid«r  another  ^lartmr-party  for  a  ^urapeaa 

^  pmtt.  She  was  lost  cm  the  imy  to  Tocopilla,  and  it  was 
held  that  the  shipowners  were  entitled  to  recover  for  the 
lo6s  on  the  pddcies  for  the  yojage  from  New  South 
Wales  (I?).  The  apodsrwritm  tiien  sued  ofi  the  policy  of 
re-insa.ranoe,  and  were  met  bj  the  defence  that  thej^  only 
intended  to  re-insure  their  risk  under  the  policy  from  the 
West  CoMt  to  £i||rope/uid  ooold  not  reeover  by  x6MK«i  of 
»mst.  26  (3)  of  the  Act.  Bray,  J.,  held  on  the  evidence 
that  the  defendants  had  not  proved  that  the  intention  of  the 
plaintiffs  was  only  to  re-insujre  their  liability  under  the  later 
policy,  aad  that,  as  the  lorn  had  oooarred  on  the  voyuge 
described  in  the  policy  of  re-insuraiicc,  the  plaintiffs  were 
entitled  to  recover  (/).  His  decision  was  affirmed  on  the 
same  grouiids  by  the  Court  of  Appeal  (m).  It  waa  Itoafoxe 
mttieoessary  for  the  Court  to  decide  the  point  of  law,  with 
regard  to  which  the  meaning  of  sect.  26  (3)  was  material; 
bu.t  as  this  point  had  been  folly  discussed,  Kennedy,  L.  J. 
(in  a  judgnwnt  in  which  OoEOis-Hardy,  M.  R.,  oononrred), 

*  gave  his  reasons  for  thinking  that  the  defendants'  contention 
was  unsound.  The  learned  Lord  Justice  referred  to  the 
fundamental  rule  that  where  a  oontraot  has  a  plain  natmal 
meaning,  it  is  not  permisdble  to  alter  its  effect  according^ 

(*)  Kynance  SS.  Co.  v.  Yoiaag  (1911),  16  Com.  Cas.  123.  This 
action  was  on  another  but  aimiiar  pplicy  for  the  voyage  from  New 
SoBlii  Wak0  to  iiie  Weai  Ooaat.  Tie  point  was  taken  by  the  under- 
vriten  tiisl  ai  the  iiae  wImd  the  poiioy  was  effected  the  ahipowners 
odl^  wmtaoiplaied  *  diaeharge  at  one  port,  said  tbat  tlie  g^eneral  woidi  in 
iihe  pelkj  dennbing  ^  'voyage  nraafe.be  limited  by  tbeir  inteiiim  at 
mnli  time  (p.  IM).  Secottcw,  J.,  the  amued  did  noi  neaii  to 

Anl  liwMfilf  out  from  wjiag  lie  diaiter-pariy  in  its  laode  of 
fbrmance.    See  his  remarks  (p.  131)  aa  to  tbe  saggegM  ^imitaifarn  of 
general  worda  in  the  peUigr  1^  the  uAe^Aim  of  tibe  partiea, 

(Q  IBb^mam  Marine  Ins.  Go.  p.  Dnder  (1911),  17  €kiai.  aM.  24. 

(Hi)  IkH.  p.  227;  [1918]  1  K.  B.  265  (BmekUj,  L.  J.,  doabting). 
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to  the  intention  of  one  of  the  two  contracting  parties,  or  Sect.  aaab. 
to  adduce  evidence  in  order  to  show  such  int^tion;  and, 

as  we  have  already  said,  his  view  was  that  the  suh-section 
does  not  enable  the  underwriter  to  assert  that  the  assured 
did  not  intend  to  cover  a  rii^  which  is  witiiin  the  terms  of 
the  policy.  In  another  action,  however,  which  was  sul)- 
sequently  brought  in  respect  of  the  same  voyage,  where  the 
fe-insnraaee  poHoj  sued  npon  imde  it  clear  that  the  iiiten- 
tion  was  in  fact  to  cover  the  homeward  voyage  from 
Valparaiso  and  not  the  cross-voyage  from  New  South  Wales, 
it  was  held  by  Sankey,  J.,  that  the  re-insurer  was  not  liable, 
also  that  evidence  extrinsic  to  the  policy  was  admissible  to 
identify  the  policy  which  was  being  re-insnred  and  to  show 
that  the  intention  Avas  to  re-insure  the  homeward  voyage, 
such  intention  having^  been  communicated  to  the  def en> 
dant  (w). 

(»)  Janaoa  v,  Poole  (l»ld),  84  L.  J.  K.  B.  1573. 
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Of  inammhle  253.  The  definition  of  the  contract  of  marine  insurance 
gmiaallj  in  sect.  1  of  the  Marine  Insurance  Act,  1906,  viz.,  a  coatraot 
wliefebj  the  iamxet  imdertakoi  to  indemnify  tbe  aaomed 
against  marine  losses  (a),  embodies  the  principle  that  it  is 
a  contract  of  indemnity.  It  is  obvious  that  a  contract  which 
purports  to  provide  an  iBckawnity  ioac  the  assured  against 
loss  becomes,  when  perverted  to  the  purposes  of  one  who  has 
no  interest  in  the  subject  insured  in  respect  of  which  he 
can  suiter  loss,  nothing  better  than  a  bet  or  wager  upon  the 
eTent  of  the  voyage  or  adirratitre  described  in  ihe  policr^r. 
Hw5^  policies,  with  no  interest  to  justify  the  assured  in 


(o)  See  ante,  §  1. 
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making  tliem,  came  into  frec£Uont  use  in  the  reign  of  Charles  Sact.  258. 
the  Second,  and  in  the  time  of  Queen  Anne  our  Courts  of 
Justice  unfortunately  pronounced  them  to  be  valid  and  legal. 
An  Act  of  Parliament  (19  Goo.  2,  c.  37)  afterwards  declared 
them  illegal  in  respect  of  British  ships  and  their  cargoes, 
and  thus  reduced  the  policy  once  more  to  a  ccmtraot  of  in- 
demnity; and  now  by  sect.  4  of  the  Marine  Insurance  Act,^ 
1906,  a  contract  of  marine  insurance  is  void  where  the  assured 
has  no  insurable  interest,  and  enters  into  the  contract 
without  any  expectaticm  of  acquiring  oue  (5) .  ^ 

254.  It  is  very  difficult  to  g  ive  any  definition  of  an  Description  of 
insurable  interest,  and  the  Marine  Insurance  Act,  1906,  does  intewat. 
not  purport  to  do  so  exhaustively.    Sect.  5  deals  with  it 
in  the  following  terms: — 

(1)  S;abjeet  to  the  proviiioos  of  this  Act,  every  person 
has  lan  msjajtahle  interest  who  is  interested  in  a  mmrine 
advent|Ure  (c).  . 

(2)  In  particular  a  person  is  interested  in  a  marine 
adventure  where  he  istauds  in  any  legal  or  equitable 
relation  to  the  ^dventjure  or  to  any  insurable  property  at 
risk  jtherein,  in  consequence  of  which  he  may  benefit  by 
the  (sa^fety  or  due  arrival  of  insurable  property,  or  may 
be  prejudiced  by  its  loss,  or  by  damage  thmto,  or  by 
the  detention  thereof,  or  may  incur  Mabiliiy  in  respect  | 
thereof.  \ 

Therefore,  in  order  to  have  an  insurable  interest,  it  is  not  | 
necessary  to  have  an  absolute  vest'ed  ownership  or  property  .  ] 
in  that  which  is  insured:  it  is  sufficient  to  have  a  right  in  | 
the  thing  insured,  or  to  have  a  right  or  be  under  a  liability  ! 
arising  out  of  some  contract  relating  to  the  thing  insured,  of  , 
such  a  nature  that  the  party  insuring  may  have  benefit  from  j 
its  preservation,  or  prejudice  from  its  destruction  (jd).  | 

(&)  See  post,  §  314.  By  sect.,  92  of  the  Act,  the  statate  of  19 
Geo.  2  is  repealed. 

(0)  For  the  meaning  of  "marine  adYentuxe,"  see  a.  3  of  the  Aot, 
ante,  §  1. 

(d)  See  the  dieta  of  Lawzenee,  J.,  in  Looena  v.  Oranfiird  (IBM), 


0 


INtSU&ABLE  INT£&£ST«  [PABT  I. 

An  insurable  inteiest  is  thus  described. bj  a  Judge  af  the 

: — ^"  A  man/'  says  Laimnfie,  J., 


I*wrence,J.,  highest  legal  rei 

in  Lucena  r.       .    .  . 
Grauffud.      **18  interested  in  a  thing  to  whom  advantage  may  arise  or 

prejudice  happen  frx)m  the  circumstances  which  may  attend 

it;  and  whom  it  impovtetk  that  its  ednditicm  as  to  aafetj  or 

otheir  qnalifT'  flbooH  continue.    Intorest  does  not  ueoessarily 

imply  a  right  bo  the  whole  or  a  part  of  a  thing,  nor  neces- 

sani^  and  exduaiyely  that  whidi  may  be  the  subject  of 

pa^aAamky  hut  the  lumng  mm»  relaticm  to,  or  concern  in^ 

the  subject  of  the  insurance;  which  relation  or  concern,  by 

^  the  happening  of  the  perils  insured  against,  may  be  so 

ttieeted  as  to  pBod«ee  a  damage,  detrimant  or  prejudioe  to 

the  person  insuring.    And  whwre  a  man  is  so  circumstanced 

with  respect  to  matters  exposed  to  certain  risks  or  dangers 

as  to  hare  a  mmnl  certainty  of  advantage  or  benefit  but  £<»r 

Ihoee  rii^  or  dangers,  he  may  be  said  to  he  intmsted  in 

the  safety  of  the  thing.  '  To  be  interested  in  the  preservation 

of  a  thing  is  to  be  so  circumstanced  with  respect  ta  it  as  to 

have  benefit  imm  its  ezkteiioe,  prejudice  ixmsi  its  destmeticm. 

The  property  of  a  thing  and  the  interest  derivable  from  it 

may  be  very  different.    Of  the  first  {Jie  price  is  generally 

the  measure;  but  by  interest  in  a  thii^,  every  benefit  and 

advantage  arising  out  of  or  dep^ding  on  sudi  tiling  may  be 

considered  as  being  comprehended"  (e). 

Ownenlilp  of     2511.  The  plainest  instance  id  an  insurable  interest  is  the 

2  B.  ic  P.N.B.  SOS;  aad  of  Lovd  EUoa,  ibid.  831;  (Wley^  v.  Cobea 
(litS),  a  B.  Ic  Ad.  47S.  For  a  poaade  cbhMka  »  MM  of  oi^ion 
to  fto  jroie  Ibai  aa  iaMrable  intereet  depends  tm  mm»  rif^t  fefadiBg  to 
the  thing  inmnd,  mo  past,  §§  301 — 303. 

(«)  Looena  v.  Oranfurd  (1806),  2  B.  &  P.  N.  B.  209,  302;  see  also 
tbe  same  learned  Judge's  decision  in  Barclay  v.  Cousins  (1802),  2  East, 
544;  also  1  Marshall,  Ins.  101,  102;  1  Phillips,  Ins.  ss.  172  et  seq.; 

3  Kent,  Com.  276,  277.  It  may  be  remarked  that  dome  of  these 
observations  of  Lawrence,  J.,  are  more  applicable  to  insurances  on 
tangible  objects  than  to  insurances  on  such  subjects  as  disbursements  or 
commisBions.  It  may  also  be  remarked  that  the  statement,  that  benefit 
fran  the  ^dstenoe  of  a  thing,  or  projudioe  from  its  destruction,  givea 
•a  iamable  iaAueii,  can  probably  only  be  accepted  with  the  ^ixmita- 
tioa  €hai  tiMM  Mil  1w  Mae  legal  xvlatkai  betir^ 
Hiiag  iBtnred.  See  pott,  §$  267,  267a. 
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ownership  of  a  chattel.  The  variety  of  ways  in  which,  this  Sect.  asa. 
owneraUp  may  he  modified  suggests,  again,  thevarioos  qaea-  beindefbiitdT^ 
tiona,  some  of  them  of  oonsiderahle  nicety,  by  which  die  ""^^"^ 
inquiry  as  to  the  insurable  interest  of  the  assured  may  be 
perplexed.  The  chattel  owned  may  he  held  in  trust;  or  may 
1)0  suhjeoted  to  iiieundlmiioes,  sudi  aa  mortgages  and  htem; 
ot  to  rights  in  other  persons,  as  by  deed  of  demise  or  contract 
of  charter-party;  or  it  may  be  sold  under  a  reservation  of 
righto  or  liabilities  in  the  yendor;  or  may  he  pomssed  so 
oonditionally  (/)  as  to  be  liable  to  defeasance  at  the  will  of 
another;  or  to  seizure  for  a  forfeiture  incurred  before  the 
voyage  described  in  the  policy  (g).  In  all  these  instances 
an  insurable  interest  undoubtedly  exists,  and  independent 
insurable  interests  may  co -exist  in  several  persons  at  the 
same  time;  bu^  whether  under  certain  circumstances  BSk 
insuraUe  interest  does  exist  in  a  particular  person  may  be  a 
somewhat  difficult  question. 


Sect.  7  of  die  Marine  Insurance  Act,  1906,  declares  DefeaaWe  or 

that—  eontingent 

I'U.oib  interest  is 

(1)  A  defea^ble  interest  is  insurable,  as  also  is  a 
contingent  interest.  Act,  b.  7^ 

(2)  In  particular  where  the  buyer  of  goods  has  insured 
them,  he  ha^  an  insurable  interest,  notwithstanding  that 

.  he  might,  at  his  electio-n,  have  rejected  the  goods,  or 
have  treated  them  as  at  the  seller's  risk,  by  reason  of 
the  Isitter's  delay  in  making  delivery  or  otherwise  (h). 

Sub-sect.  (2)  is  an  example  of  an  interest  defeasible  by 
fJie  act  of  the  assured  (•).    Anotiier  instance  of  a  defeasible 

(/)  Per  Loid  EUenbovoagh,  Stirling  v.  Yaogliaii  (1809),  11  East, 
619,  629. 

(ff)  wakes  V.  People's  Fire  Ins.  C5o.  (1859),  19  "NT.  Y.  1&4;  1  Phillipe, 
B.  195;  per  Lord  Eldcm,  Looena  Oraafard  (1806),  2  B.  &  P.  N.  B. 
819,  320. 

(A)  See  Sparkes  v.  Marshall  (1836),  2  Bing.  N.  C.  761,  and  the 
remarks  of  Lord  Chelmaford  and  Lord  Hatherley  on  this  case  in 
Anderson  v.  Morice  (1876),  1  App.  Oas.  713,  727,  735;  Colonial  Ins. 
Ck>.  of  New  Zealand  v.  Adelaide  Mar.  Ina.  Go.  (1886),  12  App.  Gas. 
128,  140. 

(0  See  Chalmers  ft  Owen,  ICar.  Im  Ad,  2nd  ed.  p.  16. 
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ssia.  interest  is  the  right  of  cftptors  to  their  pme  imder  the  Prize 
Acts,  which  was  held  to  be  an  insti^ble  interest  before  con- 
demnation, though  defeasible  before  that  event  by  the  release 
ol  the  Crown,  or  by  smtence  of  restoration  (k) .  It  is  difficult 
to  say  precisely  what  is  covOTed  by  the  tewn  "  contingent 
interest."  The  expression  occurs  in  the  opinion  of  seven 
judges  in  Lucena  v,  Craufurd,  and  they  seem,  from  a  pre- 
oeding  remark,  to  have  omsidered  the  interest  of  a  captor 
a  contingent  one(?).  It  may  be  sn'^eeted  that  a  liabiHty 
gives  rise  to  a  contingent  interest  (w),  and  that  such  expec- 
tsncies  and  inchoate  rights  as  we  iasiirable  («)  may  alao  be 
Hgitded  as  contingent  intereslai. 


256.  A  vested  interest  .in  possession  is  not  necessary  to 

ui w^9Wf  in  -    —     «  . 

possession  not  givo  the  right  of  insuring.  An  expectancy,  coupled  with  a 
ueceaaary.  ppggCTit  existing  title  to  tiiftt  oiit  of  whi<^  the  eiq^eotancy 
arises,  is  an  insurable  interest.  Inchoate  rights  founded  on 
titles  subsisting  at  the  time  of  loss  are  insurable  interests: 
tlins  fieight,  payable  either  on  the  arrival  of  the  goods  oe 
under  a  charter-party,  is  insnralde  by  the  shipowner,  pro- 
vided his  title  to  the  freight  has  accrued,  so  that  only  the 
intervention  of  the  maritime  perils  will  in  the  ordinary  course 
prevent  him  from  earning  it.  Thus,  again,  profits  expeoted 
to  arise  out  of  the  sale  or  disposal  of  the  goods  on  their 
arrival  are  insurable  by  the  owner  of  the  goods,  provided 
that  but  for  the  perils  of  the  voyage  a  pcofit  will  be  madfe 

Wm  Ijmmtk  v,  €kmAtd  (18M),  i  B,  k  P.N.B.  at  p.  2M; 
mua^  -v.  Yu^km.  <188t),  U  iImiI,  619,  628.  The  uwurable  intevMl 
iMA  WaMoB,  J.,  iMld  in  Itamt  v,  UneUi,  [1906]  2  E.  B.  555,  to 

result  from  the  ri^bi  to  bring  aa  f^tiiOQ  in  rem  against  a  ship,  is 
Meaeible  by  the  eale  ol  the  dup;  Me  The  flenrioh  Bjorn  (1886),  11 

itpp.  Gas.  270. 

(I)  See  Luoena  v.  Oraufurd,  nbi  mp. 

(♦w)  See  Chalmers  k  Owen,  Mar.  Ins.  Act,  2nd  ed.  p.  16,  where  it  is 
said  that  re-insuranoe  is  a  good  example  of  a  contingent  interest.  It 
seems,  however,  unnecessary,  in  view  of  s.  5  (2)  of  the  Mar.  Ins.  Act 
{ante,  §  254),  to  consider  whether  the  interest  arising  from  a  liability 
is  a  contingent  one,  and  re-insuranoe  la  specifically  dealt  with  in  8.  9 
of  the  Aofc  (post,  §  322). 

(f»)  See  mfm,  §  266. 
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be  prevented  only  by  the  perils  of  the  voyage  are  insurable, 
though  there  is  generally  a  total  absence  of  ownership 
of  the  chattel  from  which  the  commissions  lire  derivable. 
In  fact,  every  kind  of  interest  that  may  subsist  in,  and  be 
depend^t  upon,  things  exposed  to  the  dangers  to  which 
mercantile  adventures  are  subjected  may  be  protected  by  a 
policy  of  insurance  effected  on  account  and  for  the  benefit  of 
those  who  are  so  far  interested  in  the  things  thus  exposed  to 
sea  risks  as  to  have  a  benefit  ffom  their  preservation,  or 
damage  from  their  destruction  (o). 

257.  But  although  a  vested  interest  in  possession  is  not  xhe  expeo- 

necessary  to  entitle  a  party  to  insure  on  his  own  account,  yet  ^^^^tation^i 
where  the  interest  insured  is  the  expectancy  of  benefit  to  arise  , 

insurable 

out  of  the  sale  arrivid  of  some  subject  of  insurance,  a  title  to  fnimt. 

such  subject  must  be  subsisting  in  the  assured  at  the  time  of 
loss  to  enable  him  to  recover  (p) .  The  expectation  of  benefit 
to  arise  from  some  subject  in  which  the  party  insuring  ifi  not 
actually  interested,  but  only  expects  to  be  interested,  is  the 
mere  expectation  of  an  expectation,  and  is  not  an  insurable 
interest.  Such  would  be  the  expectation  of  commissions  to 
arise  out  of  the  sale  mid  disposal  of  a  homeward  cargo  not 
contracted  for  at  the  time  of  the  ship's  loss  (q).  So  also  the  Expectation 
expectation  of  profit  to  arise  out  of  the  sale  of  goods  which  ^^^^^ 
have  neither  vested  nor  will  vest  on  airiyal  in  the  party  insur- 
ing, under  any  legal  oontraot,  is  not  an  insumble  interest  (r). 

A  liability  in  case  of  the  loss  of  a  thing  gives  an  insurable  insurable  * 
interest  in  the  thing  to  the  person  on  whom  the  liability  ^^^^^ 

(o)  See  the  opinions  of  the  Judges  generally,  and  of  Lawrence,  J., 
in  particular,  on  the  fifth  question  submitted  to  them  by  the  House  of 
Lords  in  Luoena  v.  Craufurd  (1806),  2  B.  &  P.  X.  R.  289—310. 

This  is  tiie  original  text;  but  it  would  be  more  correct  to  say 
''yet  wheN  the  inteieBfc  immzied  is  tihe  expeotaiu^  of  braefit  to  arise 
out  of  ike  safe  amval  of  some  insurable  property,  some  legal  right  in 
fclaiioa  to  caeh  property  must  be  iwbsistiag,**  &o.  For  a  possible  exoep* 
Uon  to  this  piiqeiple,  aee  poet,  §§  tei<-M.  See  also  Hknaii «.  UsieUl, 
[1905]  3  K.  B.       and  the  xemarks  on  tibai  oa«»,  infm,  §  257a. 

(g)  See  Bnohanan  v.  Faber  (18d9),  4  Oom.  Gas.  228. 

(r)  Stookdale  v.  Diinlop  «  K.  &  W.  234. 
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Sect.  2S7.   rests  («).    Thus,  the  liability  of  carriers  or  of  insurers  to 
arising  frofli  ft  oompenflftte     indemnify  in  respect  of  Iommb  affecting  pro- 
lu*?btf.       perty  carried  or  insnied  by  l^iem  is  an  uitmit  in  tli# 
property  which  is  insurable  (t) . 

Does  the  right  257a.  There  is  a  decision  of  Walton,  J.  which  does 
faMocftiile  not  agne  with  the  statement  that  when  the  interest  insured 
JTkTtoJrtr  is  the  expectancy  of  benefit  to  arise  ont  of  the  safe  amvdL  of 

eome  subject  of  insurance,  the  assured,  in  order  to  recover, 
most  have  a  title  to  such  subject  at  the  time  of  loss,  f>r  some 
l^;ai  right  in  relation  liieralo.  The  agents  in  the  United 
Kingdom  of  a  foreign  ship  effected  an  insurance  for  a  voyage 
of  the  ship  from  Vagioouver  to  any  ports  in  the  Uni.ted 
Eiiurdom  "on  disbarsements."  At  the  date  of  the  p<dicy 
ttie  owners  of  the  ship  were  largely  indebted  to  Aon  for 
advances  in  respect  of  neoessary  ship's  disbursements;  and 
the  learned  Ju4ge  hdd  that  the  agents,  having  an  existing 
right  to  enforce  Hndi  claim  for  sadk  advances  in  tmpetA^  oi 
necessaries  supplied  to  the  ship,  by  an  action  in  rem, 
and  in  such  an  action  to  arrest  the  ship  (x),  had  an 
insnrable  intmst  in  Ihe  ship  to  the  extent  of  such 
advances.  It  is  clear  that  if  tJie  assured  had  gained  a  lien 
on  the  ship  they  would,  to  the  extent  thereof,  have  had  an 
insnrable  inteiest.  It  is,  however,  submitted  that  the  circum- 
stance that  a  perwm  will,  if  he  takes  legal  prooeedings,  obtain 
a  lien  on  insurable  property  does  not  give  an  insurable 
interest.  If  it  did,  the  result  would  &eem  to  be  that  every 
jttdgment  mditrar  would  haTO  an  insnrable  interest  in  all  the 
property  of  his  dehtor  which  was  capable  of  Toeing  tatoi  in 
execution.  The  decision  of  the  learned  Judge  does  not  obtain 

(«)  Mar.  Ins.  Act,  1906,  s.  3,  (2)  (c),  ante,  §  1;  s.  5  (2),  ante,  §  254. 

(0  Crowley  v.  Cahen  (1832),  3  B.  &  Ad.  478;  Mackenzie  v.  Whit- 
worth  (1875),  1  Ex.  D.  36.  So  the  liabiHty  of  captors  to  pay  costs  aiid 
charges  if  they  had  taken  possession  improperly,  and  also  their  Ikbilitgr 
to  render  back  property  which  should  turn  out  to  be  neotral:  per  l4Krd 
Eldon  in  Lucena  v.  Craufurd  (1806),  2  B.  k  P.N.B.  928. 

(«)  Moran  v.  UneUi,  [1905]  2  K.  B.  W. 

(s)  This  ''ezistiiig  right'*  weidd  oeaee  if  flie  dup  were  nld  to  » 

l^ond  fid^  pnidiMer:  see  Tlie  Hoirioii  Bj»ni  (1886),  11  App.  Om.  270. 
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any  support  from  the  definition  ef  an  insurable  interest  in  Sect.  2B7m. 
sect.  5  of  tke  Marine  Insuranoe  Act,  1906  (^);  for  it  can 
kardljr  be  maintained  that  a  person  who,  if  he  begins  an 
ftotion  in  rerriy  will  have  a  right  to  arrest  insurable  property, 
stands  thereby  in  any  "legal  or  equitable  relation"  to  the 
propOTty.  It  is  true  that  the  definiticm  in  sect.  5  does  not 
phjfess  to  be  ^haustive;  but  the  proposition  that  the  pos- 
sibility of  obtaining  a  lien  upon  property  is  a  right  which 
fives  an  insurable  interest,  seems  to  the  editors  unduly  to 
ettend  the  leigal  conception  of  an  insurable  interest  (2:). 

258.  With  regard  to  the  time  when  the  interest  must  W  hen  the 
attach,  sect.  6  of  the  Marine  Insurance  Act,  1906,  lays  down  niu«t  atteeh. 
the  f^kwii^  rules: — 

(1)  The  a»ssured  must  be  interested  in  the  subjecft- 
matter  .insored  at  ihe  time  of  ibe  Ioa»  ^u^h  he  need 
not  be  jbter^ted  when  the  insnraaoe  is  effected: 

Provided  that  where  <Jie  subject-matter  is  insured 
**  lost  or  not  lost,"  the  assured  may  recover  although  he 
may  not  have  acquired  his  interest  until  after  the  loss, 
unless  at  the  time  of  effecitino:  the  contract  of  insurance 
the  assured  was  aware  of  the  loss  ^.nd  the  insurer  was  not. 

(2)  Where  the  assured  has  no  interest  at  the  time  of    '  * 
the  loss,  he  4:amiot  acquire  interest  by  any  act  or  election 

altor  lie  is  aware  of  the  loss  (a). 

Formerly  the  rule  was  hid  down  to  be  that  the  assured,  The  mteieefc 

maet  be 

(y)  Ante,  §25*  ' 

(s)  The  learned  judge  adopts  tiie  view  that  the  definition  of  inaurabl« 
interest  has  been  continually  expanding:  [1905]  2  K.  B.  563,  citu)^ 
Chalmers  &  Owen,  Mar.  Ins.  Dig.  2nd  ed.  p.  11.  In  the  United  States 
it  has  been  decided  that  advances  for  repairs  of  a  ship  give  no  insurable 
interest,  unless  when  secured  by  a  lien:  see  post,  §  310.  It  has  also 
been  held  there  that  a  general  creditor  has  no  insurable  interest  in  the 
property  of  his  debtor:  Vanoouver  Nat.  Bank.  v.  Law,  &c.  Ins.  Go. 
(1907),  153  Fed.  R.  440. 

(fl)  Anderson  v.  Morioe  (1875—6),  K  R.  10  CP.  609,  620,  623;  1 
App.  Gas.  713,  726,  733,  749.  In  this  case  the  usiued  bought  a  cargo 
of  riee  under  a  oontraet  by  whidi  iiie  property  did  not  pa«  nntQ  the 
wM»  ttago  was  shipped.  Tlie  ship  was  kst  irith  part  of  the  easgo  on 
%Mfd,  and  H  was  held  that  the  aawztft,  wiw  aflsrvaids  paid  for 
flbe  lost  eatgto,  eonld  not  i<eao¥ec  from  the  iniderwriteia:  ■»  S 
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Sect.  ass.  besides  being  interested  a4:  the  time  of  the  loss,  must  also  be 
jrt^ngat  interested  at  the  time  of  efieeting  the  policy  (6);  but  it  is 
now  established  that  an  insurable  interest  subsisting  at 
the  time  of  loss  is  sufficient  (c) ;  indeed,  it  is  every  day's 
practice  to  effect  insurances  in  which  the  allegation  of  interest 
at  the  time  of  effecting  the  policy  could  not  he  made  with 
any  degree  of  truth,  as,  for  instance,  where  goods  are  insured 
on  a  return  voyage  long  before  they  are  bought  {d) . 

Jt  must,  howenrer^  he  proved  in  all  cases,  that  the  party 
for  whose  benefit  the  policy  was  made  was  interested  in  tho 
subject  of  insurance  at  the  time  of  loss.  Where,  therefore, 
intmet  h^ng  averred  in  three  part  owners  of  a  ship,  it 
appeared  that  one  of  them  had,  before  the  loss,  parted  with 
his  share  to  one  of  the  other  part  owners,  it  was  held  that 
there  was  no  right  of  action  in  the  three  jointly  (e).  If, 
however,  Uie  piurty  in  whom  interest  is  averred  has.  piurted 
with  his  interest  after  the  loss,  the  underwriter  cannot,  on 
that  ground,  resist  his  claim  on  the  policy  (/) . 


before  259.  As  the  proviso  to  sect.  6  (1)  of  the  Marine  Insurance 
aeqnirad  Act,  1906,  ^ows,  the  rule  that  the  party  insuring  must  bo 
recovOTable.  interested  at  the  time  of  loss  does  not  apply  to  a  policy  con- 
taining the  "  lost  or  not  lost  "  clause,  so  as  to  preclude  a  party 
who  has  become  interested  after  the  loss  from  recovering  f <»r 
loss  whidi  occurred  before  his  interest  commenced,  when  the 
loss  in  question  fa,lls  on  him  {g).  If,  however,  the  assured 
effects  an  insurance  with  knowledge  of  a  loss  and  without 

(A)  Lncena  v.  Craufurd  (1806),  2  B.  &  P.  N.  R.  295;  sea  also  Marsb 
V,  Robinson  (1&04),  4  Eep.  98. 

(c)  Arnould  stated  that  the  interest  must  also  be  subsisting  "  during 
.   the  risk,"  but  the  editors  submitted  in  the  seventh  edition  that  the  words 
during  the  risk*'  weire  superfluous^  for,  to  enable  the  assured  to 
seeover,  tiM  Iom  maak  have  bem  during  the  ride— witiiin  tihe  limits 
of  plaee  or  iSm»  pieierflMd  in  tiie  policy;  and  H  is  iai«Iy  inuMiinnal 
wlieilier  *&e  iatogest  esaM  ibIo  wrislenee  at  iiie  mesieiit  of  the  Umb.oc  aft 
MMoikie  before.  IMr  riew  U  oeairiMd  by  tiie  laagoage  of  leet.  6  (!)• 
^     id)  Rhind  V.  Wilkiston  (18100,  2  TMmi.  2S7. 
(tf)  Powl€8  t7.  lanes  (1»43),  11  M.  &  W.  10. 
(/)  Sparkes  v.  Marshall  (1836),  2  Bing.  N.  O.  776. 
Sntberland  v.  Pxatt  a&^>>  11  M.  &  W.  29<». 
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disclosing  his  information  to  the  underwriter,  the  latter,  if  W. 
at  that  time  ignorant  of  the  loss,  can  avoid  the  policy  (A). 

259a.  Sect.  8  of  the  Marine  Insurance  Act,  1906,  declares  A  partial 

J  J  interest  may 

that— "A  partial  interest  of  any  nature  is  insurable.  bsitismed. 
The  term  "  partial  interest "  may  be  construed  as  meaning 

^n  undivided  or  "hotchpot"  interest  in  the  subject-matter 
insured  (i),  e.g.,  the  interest  of  a  part  owner  (whether  joint 
tenant  or  tenant  in  common)  of  insurable  property  (fe),  or 
tlio  interest  of  one  of  a  body  of  adventurers  in  their  common 
adventure  (/).  It  may  also  be  construed  more  widely  so  as 
to  cover  other  interests  which  do  not  extend  to  the  full  value 
of  the  subject-matter  insured,  e.g.,  the  interest  of  a  party 
having  a  mortgage  or  lien  on  insurable  property,  in  respect 
of  the  amount  of  his  lien  (m). 

260.  The  power  to  abandon  has  been  suggested  as  a  test  of  The  power  to 

.       •     •  .  1        abandon,  a 

an  insurable  interest;  but  it  is  not  a  certain  criterion,  as  there  goggested  teal 

are  insurable  interests  in  things  which  from  thw  nature  are  ^^g^*^^ 

incapable  of  abandonment,  as  profits,  disbursements, 
bottomry,  and  respondentia  {n).  If,  however,  the  nature  of 
the  subject  admits  of  abandonment,  an  incapacity  to  abandon 
certainly  shows  a  want  of  insurable  interest  in  the  subject 
of  insurance  at  the  time  of  the  loss;  for  an  abandonment  is 
nothing  else  than  a  divesting  out  of  the  assured  of  aU  the 
interest  he  had  in  the  thing  insured  at  the  moment  of  the  loss, 
on  condition  of  his  being  paid  by  the  underwriters  the  whole 
.amount  of  the  insurance  (o). 

(A)  See  vosf,  §§  575,  609. 

(0  St-e  Hobortson  r.  Hamilton  (1811),  U  lilast,  522;  Inglis  v. 
'Stock  (1885),  10  App.  Cas.  2(>a,  274,  imst,  §  284. 

{k)  Thus,  the  registered  owner  of  one  or  more  sixty-fourth  shares  in 
a  ship,  who  is  a  tenant  in  commoa  of  the  ship  with  the  owners  of 
the  other  shares,  can  protect  hi»  interest  by  a  separate  insurance. 

(0  Wilson  V.  Jones  (1867),  L.  B.  2  Ex.  18f . 

(m)  See  post,  §§  292,  298. 

(»)  ^  the  opinkms  of  tine  yoAgw  gmraUy,  and  of  Ijiwrenee,  J., 
in  partioiilar,  on  the  ilfth  queitloa  wilniutted  to  tinem  by  ti»e  Horn 
Lords  in  Lnoena  v.  Onuifind  (1806),  2  B.  &  P.  N.B.  289—810;  tee 
.also  the  opinion  of  Lord  Bldon,  iUd,  816—327. 

(o)  See  the  observiitioD»  of  I^wrence,  J.,  in  Luoena  v.  C^mfnrd 
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jBect.  260.  .  An  interest,  in  order  to  be  insurable  against  particular 
Interest  musi  pGuh,  must  be  8uch  as  to  be  inm^diately,  and  not  only  by 
BbUb«d^4»   way  dt  eonseqaenoe,  affected  by  those  p^ls.  Thus,  if  profits^ 


by  evidence  of  the  state  of  the  market,  would  have  been 
memed  but  for  the  loss  of  the  goods  on  the  voyage,  com- 
miasioiis  but  for  the  same  calamity,  freight  but  for  the 
disabling  of  the  shi[)  by  the  perils  of  the  sea,  they  are  in-^ 
suitable.  A  person,  however,  who  advances  money  in  this 
ooantrj  to  a  Bralaah  shipowner  for  the  repair  of  his  ship 
acquires  thereby  no  insurable  interest,  unless  the  money  be- 
secured  by  some  such  legal  interest  in  the  vessel  as  a  mort- 
gage,  bottomry  lien,  and  yet  the  loss  of  the  ship  may  by 
.   way  ei  consequence  inT<dTe  the  loss  of  the  UMwey  (p). 

Luorable         261.  The  owner  has  in  all  eases  an  insurable  interest  in 

mtonebt  of 

d^^owMT      the  rilip.    £yen  wh&re  he  lets  her  out  under  a  contract  of 

^^^artitar  nfpreigj^tm^jji^      ^  charterer  who  covenants,  in  case  of  loss,. 

to  pay  him  her  f  uU  value,  he  has  a  right  to  insure  to  the 
iujl  amount;  'tor  He  is  not  bound  to  trust  exclusively  to  th& 
credit  of  the  chiU'terer  (g) .  The  charterer  also  has,  in  such 
case,  an  insurable  interest  in  the  ship  to  the  full  extent  of 
his  liability.  Thus,  in  the  United  States,  where  the  owner 
of  one-half  of  a  schooner  hired  the  other  half,  with  a  covenant 
that,  in  case  of  her  being  lost  within  the  terms  of  the  charter- 
party,  he  wouyLd  pay  the  other  part  owner  the  value  of  hia. 
moiety,  he  wa^  held  to  have  an  insuraUe  int^est  to  the  full 
value  of  the  ship  (r).  J 

S^ftmm^n  268.  Generally  speaking,  the  shipowner  alone  has  an  in- 
f-i^  "      sorable  interest  in  freight,  whether  by  that  word  be  meant 

(1806),  2  B.  &  P.  N.  R.  312;  and  Conway  r.  Gray  (1809),  10  East,. 
536,  where  the  want  of  power  to  abandon,  and  the  absence  of  insur- 
able interest  in  goods,  are  apparently  treated  as  renting  on  the  same- 

(py  Vor  %  fintiier  illusiratiaii  of  the  principle  under  eoiMideration, 
•M  WHmm  V.  Jones  (1863),  L.B.  1  Es.  193;  in  the  Ex.Ch.  (1867), 
It.  B.  S  Bs.  199;  pMi,  §  907.   As  legmtdB  adruocea  to  the  owner  of  a. 
iMe%B  (ddp,  4Me  Momoi  v.  UsieiU,  [190S]  2  K.  B.  M5,  ante,  §  257a. 
)  HobU  V.  Hannam  (1811),  3  Ounp.  9S, 

(r)  mmt  V,  Ofeene  (18117),  3  Mam.  B.  139;  mM  1  Phillipi^  g.  825.. 
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height  properly  so  called,  or  the  chartered  hire  of  his  ftet.  ttl. 

^ip  (s).  . 

la  some  cases,  however,  Uie  charterer  may  have  an  im^  Obactanr'a 
sorable  interest  in  freight.  Where  he  relets  the  ship,  or  puts  S^^t. 
her  up  as  a  general  ship  for  the  transport  of  other  people's 
goods  on  freight,  there  seems  no  doiiht  that,  as  he  stands, 
pro  hde  vice,  m  the  positicm  of  a  shipowner,  he  has  an  insur- 
able interest  in  the  freight  (^)  he  so  expects  to  earn(i*). 
Moreover,  as  the  shipowBer  has  an  insiirable  interest  in  the 
b&oefit  fduoh  he  expects  to  dexire^  or  the  proEt  he  expects  to 
make,  by  carrying  his  own  goods  in  his  own  ship,  and  may 
protect  this  interest  by  an  insurance  on  freight  (a;),  there  is 
no  reason  why  the  charters,  when  he  sIiukU  in  the  san^ 
'  position,  may  not  do  the  same  (ff).  v 

(&')  As  to  insurances  by  cai^go-owners  on  "  contingency  fraiffh^^^^ 
see  ante,  §  232.  ^'^^^^^B''' 

(/)  The  American  case  of  Mellen  v.  National  Ins.  Co.  (1829),  1  HalL, 
452,  cited  1  Phillips,  Ine.  m.  337,  480,  decided  that  a  charterer  ooold 
not  insure  his  inteiresfc  under  the  deecription  of  freight;  but  it  appeaw 
wiongly  decided.  See  the  obeeraAiQni  of  FliilUps,  fol.vL  a.  489.  la 
Untted  Stetet  Shipping  Oo^  v,  Bmpnn  Am.  Cb.,  [1907]  1  K.  B.  258t^ 
H%«a  not  dlq^nted  that  tiie  diarterar  ooold  iaiM 

(«f)  AxnoiOr added  (2nd  edk  vol.  t  p.  3110:  ''At  aU  ereots,  fbr 
the  surplus  by  "whteb  mtk  fira^t  earoeeda  tiie  som  he  has  engaged  to  pay 
the  shipowner  as  chartar-motney."  This  quaUfieation  agrees  wiiii 
Phillips'  opinion,  if  it  means  that  where  by  the  operation  of  the  aaoM 
peril  the  charterer  loeee  the  freight  which  he  would  otherwide  leoeive^ 
and  is  discharged  from  his  liability  to  pay  freight  to  the  shipowner,  he 
is,  on  the  jjrinciple  of  indemnity,  only  entitled  to  recover  such  surplus. 
See  1  Phillips,  8.  337;  see  also  1  Parsons,  175.  In  U.  S.  Shipping  Co. 
V.  iEanpress  Ass.  Oo.,  supra,,  Channell,  J.,  held,  however,  that  a  charterer 
was  entitled  on  a  policy  on  freight  to  recover  the  grpes  freight  which  he 
would  have  received  under  a  sub-charter,  without  deducting  the  hire 
whioh  he  would  have  had  to  pay  to  the  shipowner.  The  decision  was 
liflinned  cm  a  queetiooi  of  fact,  [1908]  1  K.  B.  115.  See  also  Mar.  Ins. 
Aet,  1908,  s.  1«  (2),  infra,  %  365,  wheie  it  is  stated  in  general  terms 
that  in  insaraaoe  on  fraght  the  insoxaMe  value  is  the  gross  amount  of 
the  fraight  at  the  risk  of  tiw  aasoxed. 

(«)  Flint  V.  Memyng  (1880),  1  B.  &  Ad.  45;  Devanx  v.  Vksmm, 
(1839),  5  Bing.  K.  O.  519.  Sea  Ifiv.  laa.  Aot,  19«»  Sohad.  I.  rate  1«, 
ante^  §  229. 

(i/)  The  contrary  was  held  in  the  Ameckaa  case  of  Mdlea  v.  National 
Ins.  Co.  (1829),  abo?e  cited:  but  tha  oaia  of  Flint  Floiiyitg  vm 
not  adveorted  to. 
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8«ct.  262. 


Owner  who 
sells  his  ship, 


Charterer's 
interest  in 
dwdfrdght. 


A  charterer  who  wishes  only  to  insure  tke  surplus  of  the 
freight  which  he  expects  to  receive  over  the  freight  which  he 
will  have  to  pey,  can  do  so  by  a  policy  wi  "profits  oa 
cliarter,"  or  "  difference  of  freight "  {z) . 

The  vendor  of  a  ship  wiio  resinves  his  right  to  the  freight 
being  earned  at  the  time  is  in  a  similar  situation  to  a 
(itarlerer  who  takes  goods  on  freight,  and  ought,  therefore,  to 
have  an  insurable  interest  in  such  freight  {a) . 

A  diarterer  who  agrees  to  pay,  dead  freight,  in  case  the 
^p  be  prarented  by  political  or  other  circumstances  from 
discharging  her  outward,  or  shipping  her  return,  cargo,  liaa 
an  insurable  interest  to  the  same  extent,  and  may  protect 
himself  by  a  policy  properly  framed  to  cover  his  liability 
under  the  terms  of  the  chi^tw-party  (6).  The  risk  insured 
against  in  this  case  was  the  contingent  determination  of  the 
adventure  by  the  foreign  government  at  the  port  of  did- 
charge,  and  it  was  iasured  for  the  charterer;  the  shipowner 
might  also  have  insured  his  interef*  in  the  freight  under  a 
common  policy  against  ordinary  risks  (c). 


lit.  Sect.  12  of  the  Marine  Insurance  Act,  1906,  declares 
that— 

"  In  the  case  ,of  advance  freight,  the  person  advancing 
the  freight  has  an  insurable  interest,  in  so  far  as  such 
freight  is  not  jrapayable  in  case  of  loss." 


mterartin 
advances  ob 
freight. 


A  charterer  who  adTances  mffliey  uHdor  the  terms  of  the 
charter-party  in  part  payment  of  the  freight  has,  therefore, 
an  insurable  interest  in  the  money  so  advanced;  for  as  such 
money  cannot,  in  oaae  of  the  loss  of  the  ship  or  cargo,  be 
recovered  back,  the  Jobs  of  ihe  ship  or  cargo  involyea  the  loss 

(s)  See  «w<«,  I 

(c)  Tlie  eonlnury  \mtn.  MM  Ia  tiw  United  States  (Riley  v, 
Belaield  (1811),  7  Mum  B.  iHit  thk  dmitHi,  as  PhiUips  haa 

Mj  pojnted  oat,  dnw  mkvtkm.  Mliif witnry  ggwia.  Sea  1  PluUipa, 

Ins.  s.  480. 

(J,)  Puller  V.  Staniforth  (180S|),  11  Eaafc,  232;  see  also  Puller  v. 
aiover  (1810),  12  East,  124;  Puller  v.  HaUiday  (1810),  12  East,  491. 
(c)  See  the  obeervatioiis  in  1  PhiUips,  Ins.  a.  336. 
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of  the  benefit  which  the  charterer  expected  to  derive  from  the   Wm^  mB. 
payment  (d).    But  in  order  to  give  him  such  an  insurable 
interest  it  must  appear,  by  fair  aod  reasonable  inference  from 
the  words  in  the  charter-party,  that  the  money  advanced  is 
an  advance  in  part  payment  of  the  freight. 

When,  as  is  usually  the  case,  the  advance  is  made  under  a 
stipulation  in  the  charter-party,  the  question  whether  the 
advance  is  a  mere  loan  to  the  shipowner  to  be  repaid  in  any 
event,  and  therefore  not  insurable  by  the  charterer,  or  ^ 
whether  it  is  an  advance  in  part  paymmt  of  freight,  which 
the  charterer  therefore  can  insure,  depends  on  the  construc- 
tion of  the  charter-party  alone.  An  advance  which  is  not 
stipulated  for  in  a  charts-party  will  be  treated  as  made  on 
account  of  freight  if  it  clearly  appears,  from  the  traaaaction 
between  the  pa.rtics,  that  this  was  thoir  intention  (e). 

Aseoom  as  the  advance  freight  becomes  due,  the  chartei-er's 
insurable  interest  therein  oomm^Mjes;  for  even  though  a  loss 
should  take  place  before  any  payment  has  been  made,  the 
diarterer  is  liable  to  pay  the  advance  freight  (/) . 

264.  No  rule  can  be  laid  down  to  determine  generally  When^ 
when  an  advance  is  a  part  payment  of  freight.    When  the  piurt^«»eni 
question  is  one  of  the  construction  of  the  charier-party,  such  <^ 
construction  should  not  depend    on  strict  grammatical  form, 
or  on  the  apparent  meaning  of  any  one  phrase  m  (the  chartar- 
party)  taken  by  itself,  bu,t  on  the  apparent  expressed  meaning, 
as  to  practical  results,  of  the  whole.    It  should  be  construed 
by  considering  the  terms  of  it,  and  the  decisions  in  former 
cases  of  terms  similar,  though  perhaps  not  id^tieal"  (^Jf). 

^d)  Anonymous  ease,  2  Shower,  283;  De  Silvale  v.  Kendall  (1815), 
4  M.  A:  S.  37;  per  Bayley,  J.,  in  Manfield  v.  Maitiand  (1821),  4  B. 
A:  Aid.  582.  585;  and  the  discnflsion  in  Allison  v,  BriaUA  Max.  Ins.  Oo. 
(^187<>;,  1  App.  Cb«.  209. 

i^e)  Per  Brett,  J.,  AlKeon  v.  BtkM  Marine  Ins.  Oo.  (18T«),  1 
App.Ois.  209,  217;  Wikon  v.  Martin  (18M),  11  ^ek.  684;  25  L.  J. 
Ex.  217 ;  The  Karnak  (1869),  K  E.  2  P.  O.  605,  614. 

(/)  See  per  Lord  EdMT  in  Smith  v,  Pyman,  [1891]  1  Q.  B.  742,  744; 
Oriental  8S.  Co.  v,  Tyler,  [1896]  2  Q.  13.  518  (C.  A.). 

iff)  Per  Brett,  J.,  uH  »upra.    On  the  queaaon,  when  an  advance 


T. 


[PAET  I. 


MaHlaad. 


S<ct.  264.      The  following  cases  are  instructive  examples: — 

on  the  fpiie  odvoiiiiiit  tts  to  pajni^t  ol  fmg^t  in  a  oharter-party 
De  Silvale  r.  B  ship  hound  from  Liverpool  to  Maranham  and  hack,  was 
to  the  following  effect:— '  Such  freight  to  be  paid  as  follows, 
Ytz.,  120Z.  British  sterling  for  freight  of  the  outward  cargo  to 
Maranham,  and  as  moch  cash  as  may  he  f  on»  01  necessary  for 
the  ship's  disbursements  at  Maranham,  to  be  advanced  by 
the  charterer  or  lus  agents  to  the  master  when  required,  free 
imm  interest  or  eoaamaBka,  Ac.,  and  ike  lesidne  of  such 
freight  to  be  paid  on  the  delivery  of  the  cargo  in  Liverpool," 
&c.:  Lord  Ellenborough  and  the  Court  of  King's  Bench 
held,  that  under  the  special  t&cmm  oi  this  charts-party  the 
money  advaneed  must  he  held  to  have  been  advanced  i^>edfi- 
caUy  on  account  of  freight,  and  therefore,  upon  the  lose  of 
the  ship  before  any  freight  earned,  could  not  he  recovered 
hack  by  the  cfaart»«r  fxom  the  ownca*  as  mtmej  had  and 
received  (h) .  "  In  this  case,"  as  Lord  Tenterden  remarks, 
"the  instrument  was  studiously  framed  so  as  to  make  the 
lighter  lose  the  money  advanced  by  him  nnless  the  owner 
reaped  the  hemefit  hy  the  ship's  ooming  home  safe  "  («)• 

Where,  however^  the  charter-party  did  not  on  the  face 
of  it  diearly  and  distincdy  import  that  the  sum  advanced 

was  a  payment  on  account  of  freight,  but  merely  contained 
the  words,  "  The  captain  to  be  supplied  with  cash  for  the 
ship's  use,"  the  Oourt  hdd»  that  the  charterer  had  no  insur- 
able interest  in  hiBs  of  exchange  drawn  on  him  by  the  master 
in  respect  of  cash  so  supplied,  it  not  appearing  by  the  charter- 


Is  hdd  to  be  on  aoeowi  of  freight,  see,  in  addition  4o  tiie  caaes  oiied 
sapn,  HieiB  v.  mM  (1857),  7  B.  *  B.  m;  2S  J;  Q.  B.  205; 
WilliMB*  p.  Ncvth  Gliina  Jm.  Cb.  (I87«),  1  C.P.D.  757;  3yno  v. 
mdXkm  (1870,  1871),  I«.  B.  6  Ek.  26,  81ft;  40  L.  J.  Ex.  177;  Wa*K>n  v. 
ShsnklMid  (1873),  I>.  B.  2  H.  L.  (Se.)  804;  The  Bed  Sea,  O.  A.,  [1888} 
P.  20;  War  v.  Girnn,  [1800]  1  K.B.  45;  QHrtcr,  «.  584-4I8. 

(Jl)  Be  SilTale  v.  KokUA  (1915),  4  H.  Ic  8.  87.  Loid  EUcnbofoiicrh 
and  Dampier,  J.,  lay  someAtnas  upon  iiie  woida  "  hm  ftom  interest  and 
.eanmianon,"  aa  tboirtng  tkat      money  adTanoed  was  not  intended  tfr 

be  a  loan. 

(t)  Wm  Abboti,  C.      in  4  B.  Ic  Aid.  585. 
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party  to  be  advanced  as  a  part  payment  of  freight  (j) .    But  Sect.  264. 
where  the  freighters  of  a  general  ship  paid  her  disbursements  Wilson  r. 
a,broad,  and  hy  the  request  of  tiie  owners  took  the  ci^tain'a  ^^^"^* 
Jbill,  drawn  against  freight,  on  the  consignees  of  the  cargo  in 
this  country,  in  discharge  of  such  disbursements,  it  was  held, 
ihat  as  the  freighters  had  agieed  to  adVimoe  on  credit  of  the 
J&eight,  which  was  distinctly  pledged  by  the  captain's  bill, 
they  had  an  insurable  interest  in  freight,  and  might  recover 
on  a  policy  describing  their  interest  as  "an  advance  on 
necount  of  freight"  (k). 

By  a  charter-party  the  freighters  were  to  pay,  for  the  use  winter  v. 
of  the  ship  "  for  the  voyage,  10,000  dollars  in  manner  follow-  Haidimand. 
ing: — ris.,  in  China,  all  the  sums  that  might  he  necessary 
-for  the  payment  of  port  charges  and  other  incidental  expenses 
(the  latter  not  to  exoeed  2,000  dollars),  and  the  balance  at 
thirty  days  after  the  ship's  return  to  the  port  at  Buenos 
Ayres " :  and  Lord  Tenterden  admitted  that  the  freighters 
had  an  insurable  interest  in  payments  made  under  this 
stipulation  hy  their  agents  at  Canton  in  reelect  of  port 
•diarges  and  incidratal  expenses,  and  that  they  might  msure 
such  payments  as  "  money  paid  for  shipment  of  goods  to  be 
transported  to  Buenos  Ayres"  (l), 

A  stipulation  in  the  charter-party  that  an  advance  is  Effect  of  term 
subject  to  insurance,"  or  subject  to  a  deduction  on  account  i^J^j^e©*** 
sdi  insurance,  is  snffioi^  to  shaw  thai  it  is  a  paym^  im 
.aooount  of  freight,  and  not  a  mere  loan  (m).    The  term 
*' subject  to  insurance"  does  not  imply  any  liability  on  the 
part  of  the  shipowner  to  insure  on  behalf  of  the  charterer, 

(/)  Man8<dd  p,  Maitland  (mi),  4  B.  &  AM.  582;  aee  also  Sanndera 
V.  Drew  (1882),  8  B.     Ad.  441k 

(k)  Wilson  V.  Martin  (1858),  11  Exdi.  884;  i9.      25  I^.  J.  Eioii.  217. 

(0  Winter  V.  Haldimand  (1831),  2  B.  &  Ad.  949.  Hie  dicta  of  Lord 
TenterdmL  a]>ove  referred  to  are  in  pp.  653,  858  of  the  report.  See, 
however,  auto,  J  233. 

(m)  Hiokf  p.  £^eld  (1857),  7  B.  &  B.  833;  26  L.  J.  Q.  B.  205; 
.aeoord.  The  Eaniak  (1869),  L.  B.  2  P.  O.  505,  514;  AlUaon  v,  Bristol 
ICarine  Int.  Go.  (1878),  1  App-Cas.  209,  222,  m  234. 
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Wu&L         bnt  only  that  a  sum  equal  to  the  premium  is  to  be  allowed  to 
the  latter,  who  can  insure  if  he  chooses  {n). 

Where  advance  fiei^t  was  only  pftya1)le  "  if  requiiW/* 
it  was  considered  by  the  Court  of  Appeal  that  the  charterer 
could  have  no  insurable  interest  therein  until  he  should  be- 
come liable  to  pay  it,  and  that  there  could  be  no  such  liability 
until  after  a  requirement  had  be©Q  made  (o). 

iBMitslile         Site.  We  wil  mm  oencdder  when  the  insmaUe  interest  of 

in  fr^ht  tl^e  shipowner  (or  of  the  chartei^r  who  is  in  the  position  of  a 
^I^U^^^  shipowner)  in  the  freight  begins.  The  question  whether  the 
with  dnntioD  aasured  on  freight  has  at  Uie  time  di  the  loss  an  insurable 
^  interest  in  the  freight  is  one  which  is  often  toeated  in  the 

cases  and  text-books  in  a  way  which  causes  a  difficulty  m 
diatinguifihing  it  from  the  question  of  the  duiation  of  the 
risk  under  a  policy  on  freight.  Yet  these  questions  are 
different  ones.  Whether  there  be  an  insurable  interest  is  a 
matter  independent  of  the  policy.  In  the  absence  of  an 
insurable  interest,  the  aarared  OMUiot  maintain  an  action, 
however  the  policy  be  worded.  If,  on  the  other  hand,  he  had 
an  insurable  interest,  the  question  arises  whether  the  loss 
occurred  within  the  limits  of  place  or  time  fixed  by  the 
policy.  Amoold  confined  hime^  in  this  chapter  to  a  state- 
ment of  general  principles,  and  afterwards  discussed  at  length 
the  question  of  insurable  interest  in  freight  in  connection 
with  that  of  the  duration  of  the  risk.  The  present  editors 
have  thought  it  advisable  to  deal  f uHy-with  the  qne^on  of 
insurable  interest  in  its  proper  place,  ©sixjcially  as  in  their 
opi&icm  A©  anthor'a  (statement  of  tlie  law  on  the  subject 
was  not  altogetlier  suppcHrted  by  the  authmties. 


AnKnild*s 
doctrine  as  to 

insurable 
interest  in 
freigbt. 


266.  Amould,  in  the  second  edition  of  iM»  work  {p)r 
stated  the  law  as  to  insurable  interest  in  freight  in  the  fol^ 

(n)  Watson  v,  Shankland  (1873),  L.  R.  2  II.  L.  (Sc.)  304;  per  Man- 
My,  J.,  BodoeuuMOii  v.  Milbum  (1886),  17  Q.  B.  D.  316,  321. 
(o)  Smith  V.  Pyman,  [18911  1  ft.  B.  742.  . 
(^)  V«L  i.  ip.  287-289. 


CHAP.  XII.]  IN  FRKIGHT. 

lowing  terms: — "  In  order  to  give  an  insurable  interest  on  Sect.  266. 

freight,  there  must  be,  1.  A  title,  either  legal  or  equitable,  in 
the  party,  insuring,  subsisting  at  the  time  of  loss,  in  the  sub- 
ject out  of  the  ownwship  of  which  tli©  right  to  freight  a;ccrue6, 
i.e.,  the  ship.  2.  There  must  be,  at  the  time  of  loss,  an 
inchoate  right  to  the  freight;  in  other  words,  the  position  of 
things  must  be  this,  that  but  for  the  intervention  of  the  loss 
freight  would  hare  been  realized  by  the  party  insuring. 

"  First,  then,  the  party  effecting  an  insurance  on  freight 
must  have  a  title  in  the  ship,  either  legal  or  equitable,  sub- 
sisting at  the  time  of  loss;  *  for  the  right  to  freight  results 
from  the  right  of  ownership,  and  if  the  assured  have  no  title 
to  the  ship  they  have  no  interest  in  the  freight '  (g). 

"  Secondly,  at  the  time  of  the  loss  th&ae  must  be  an  in- 
choate right  to  the  freight  in  the  party  insuring;  in  other 
words,  he  must  be  so  situated  with  respect  to  it  as  that  k' 
would  certainly  have  earned  freight  but  for  the  intervention 
of  the  loss.  The  principle  here  is,  that  where  nothing  inter-  ^ 
venes  between  the  subject  insured  and  the  possession  of  it 
but  the  perils  insured  against,  the  person  so  situated  may 
insure  the  safety  of  such  subject  of  insurance,  for  he  has  an 

interest  to  avert  the  perils  insured  against  (r)  

'  The  word  freight,  in  policies  of  insurance,  means,  as  we 
have  already  had  oooasion  to  observe,  either,  1.  Freight  pro- 
perly so  called,  i.e.,  the  sum  paid  to  the  shipowner  for  the 
transport  of  goods  in  his  ship;  or,*2nd.  The  price  agreed  to  be 
paid  by  charter-party  for  the  hire  of  the  ship,  which  i8„ 
strictly  speaking,  rather  to  be  called  charter-money  than 
freight . 

"  The  shipowAer*s  right  to  freight  in  the  former  case  does 
not  accrue— in  other  words,  he  has  no  inchoate  right  to  fcdgkt 

—and  therefore  no  insurable  interest  thereon,  unless  the  goods 
or  a  part  of  them  are  actually  loaded  on  boaixi  the  ship  before 

(v)  Camden  v.  Anderson  (17^),  5  T.  R.  709;  and  see  S\  C.  (1796), 
6  T.  R.  723;  (1798),  1  B.  &  P.  272;  see  also  Marsh  v.  Robinaon. 
(1802),  4  Esp.  98. 

(r)  Lucena  v,  Oraufurd  (in  error)  (1802),  3  B.  &  P.  95. 
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tal^JMiC  the  hm;  *or  are  m  situated  with  mpect  to  the  ship  as  to  eieate 
a  weli^gnMiiided  ^peetation  of  fraght  being  reaHxed ' 

"TRie  true  proposition,  in  fact,  as  far  as  regards  freight 
properlj  so  called,  is  this:  that,  in  order  to  give  the  shipowner 
m  hmoxMo  iulmBt  in  sash,  ^dight,  he  most  ]»o?e  that  bat 
for  the  intervention  of  the  perils  insured  against  some  freight 
would  have  been  earned,  either  by  showing  that  some  of  the 
^  goods  for  the  tcanqKHrt  of  whieh  it  was  to  be  paid  were 
aotmlljr  put  on  boud,  or  tiiat  ikm  was  some  oontraet  for 
putting  tJiem  on  board,  that  the  ship  was  ready  to  receive 
the  goods,  and  the  goods  readj  to  be  shipped  under  such 
omtnet,  be£oie  the  lots  (I). 

*'On  the  other  hand,- where  ^  freight  intended  to  be 
insured  is  the  price  of  the  hire  of  the  ship  under  a  charter- 
party,  the  miBes  show  that  the  inchoate  right  to  such  freight 
wrts  in  the  shipowner  direetlj  the  ship  has  broken  ground  on 
liie voyage  described  in  the  charter-party;  from  that  moment 
j|  nothing  can  intercept  the  eaining  of  freight  under  the  terim 
of  the  dbartnr-partjr,  except  the  bieaking-ap  of  the  YOjuge 
by  the  perils  insnred  against;  and,  consequently,  from  that 
moment  the  shipowner  has  an  insurable  interest  in  the  freight 
which  but  for  the  intervention  of  such  perils  he  has  thus  put 
hiBiBelf  in  a  position  to  earn  («). 

**  The  shipowner  has  an  insurable  interest  in  the  })rofit  he 
expects  to  make  by  carrying  his  own  goods  in  his  own  ship, 
and  this  interest  he  may  protect  by  a  general  policy  on 
fEai^t(a;). 

•*  The  charterer,  as  we  shall  see  more  at  lai-ge  hereafter,  has 
an  insnrable  interest  in  protecting  himself  against  the  lia- 

(0  Dictum  of  Eyi«,  C.  J.,  in  Curling  v.  Long  (1797),  1  B.  &  P.  636. 

(t^  Montgomery  v.  Eggington  (1789),  3  T.  R.  362;  Tniscort  v. 
Christie  (1820),  2  Brod.  &  B.  320;  Parke  v.  Hebeon  (oiroa  1820),  ihid. 
326;  Forbes  v.  Aspinall  (1811),  13  East,  331;  Flint  v.  Flemyng  (1830), 
I  B.  &  Ad.  45;  Devaux  v.  J'Anson  (1839),  5  Bing.  N.  C.  519. 

(a)  Thompson  v.  Taylor  (1795),  6  T.  R.  478;  Horncastle  v.  Suart 
Vl806),  7  East,  400;  Atty  v.  Lindo  (1805),  1  B.  &  P.  X.  B.  236-; 
Davidson  v.  WUlasey  (1813),  1  M.  &  S.  313. 

(«)  Flint  V.  Fkmyng  (1830),  1  B.  &  Ad.  45;  Devaux  v.  J'Anmn 
(18t9),  5  Bi]ig.K.a  m 
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hilitj  of  having  to  pay  dead  freight,  under  the  covenants 

of  a  charter-party,  to  the  full  amount  of  the  sum  he  has 
covenanted  so  to  pay"  (^). 

267.  We  propose  to  eondder  in  detail  the  cases  cited  bj  Mkieadiu^ 
Amould  (z)  on  the  question  ivhen  the  insnrable  interest  com-  relation"'** 
mences.     Before  doin^  so,  however,  we  think  it  advisable  toin«w^We 

°  ^  ^  interest  m 

to  draw  attention  to  certain  expressions  which  have  been  freight, 
generally  used  both  by  Judges  and  tezt-wnters,  bat  which 
in  their  literal  seine  bear  a  meaning  which  it  is  safe  to  say 

they  could  not  be  intended  to  convey.  We  refer  to  such 
expressions  as  that  the  assured  must  prove  that  he  "  would 
certainly  have  earned  frei^t  but  for  the  intervention  of  the 
loss,"  or  that  "  but  for  the  perils  insured  against  some  freight 
would  have  been  earned,"  or  that  "  nothing  could  intercept 
the  eamnig  of  the  freight  under  die  terms  of  the  charter- 
party  except  the  breaking-up  of  the  voyage  by  the  perils 
insured  against "  (a) .  There  need  not  be  a  certmnty  that  but  Not  neceaaary 
for  the  loss  freight  would  have  been  earned.  All  that  can  be  ^^f^^^^ 
required  is,  that  in  the  ordinary  course  of  things,  each  party  ^^^^^^ 

^  *^      "  been  certain 

performing  his  contract,  some  freight  would  have  been  but  for  low. 
earned  {h) .    Thus,  if  a  ship  be  lost  while  sailing  under  the 
terms  of  a  charter-party  to  her  port  of  loading,  the  shipowner 

(y)  Puller  V.  Staniforth  (1809),  11  IM^  m. 
(c)  2nd  ed.  vol.  L  ppw  682. 

(a)  Supra. 

(b)  Thus,  Lawrence,  J.,  says  that  an  insurance  may  be  to  protect 
men  against  the  loss  by  uncertain  events  of  the  advantage  or  profit  which 
but  for  such  events  they  would  acquire  according  tx)  the  ordin-ary  aufi 
probable  course  of  things.  Luoena  v.  Oraufurd  (1806),  2  B.  &  P.  N,  K. 
269,  301.  So  also,  in  Davidson  v.  Willasey  (181i3),  1  M.  &  S.  313,  317, 
I#e  Blanc,  J.,  speaks  of  "  a  contract  for  freight,  under  which,  except  for 
the  wrongful  act  of  the  paHy  with  whom  he  haa  contracted,  he  (the 
aMored)  would  be  in  a  ooodiiioa  to  earn  his  firei^t  if  the  voyage 
were  not  stopped  by  a  peril  insured  against."  So»  aho  per  Btchardscm,  " 
J.,  in  Tmscott  i;.  Ohristie  (1820),  2  Brod.  &  B.  320,  532.  In  Bankin 
r.  Pfribler  (1878),  L.  B.  6*  H.  L.  93,  where  the  <^aim  was  for  a  total 
loss  of  freight  by  perib  of  tiie  sea,  it  appeared  tluvi  the  ehartMwr  beoasKf 
insolvrat  after  the  ship  was  damaged,  but  befot«  die  was  abandoned, 
and  had  actually  failed  to  supply  a  cargo:  Hie  House  of  Lords  held, 
that  this  did  not  prvrent  the  MMued  Uxm  sseovering.  See  L.  B.  e 
H.     154,  160,  W. 
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2»7.  lias,  as  will  presently  appear,  an  insurable  interest  in  the 
Irei^i  to  be  earned  under  Uie  oonlxaot;  and  he  can,  there- 
fore, leoover  the  consequent  loss  of  freight  under  a  properly 
worded  policy,  although  if  the  loss  had  not  taken  ])lace  he 
might  still  have  lost  the  freight  through  the  subsequent 
ineolveney  of  the  charterer,  and  the  latter's  inal^lity  to  pro- 
vide a  cargo  or  pay  dead  freight  (c).  Again,  the  use  of  the 
words  "perils  insui^  against"  in  the  expressions  cited 
mhme  olmoiialy  mcomet.  A  more  accurate  term  would 
be  "perils  insured  against  or  other  perils  incident  to  the 
voyage."  Thus,  if  the  insurance  were  against  capture  only,  it 
^  could  not  be  said  that  nothing  but  a  capture-ooukl  intercept 
the  earning  of  the  freight.  Yet  a  low  by  capture  would  none 
the  less  be  recoverable  under  the  policy. 

Iimarable  208.  The  insurable  interest  in  freight  properly  so  called 
(!.«.,  the  price  to  be  paid  to  the  shipowner  by  the  owner  of 

goods  on  their  arrival  for  their  carriage  in  (he  ship)  will  first 
be  considered. 

Eariiert  <Mw,  In  the  earliest  lep&tted  cam,  it  was  decided  by  Jjee,  C.  J., 
that  the  assured  could  not  recover  for  the  freight  of  goods 
ready  to  be  shipped,  but  not  yet  loaded  on  board,  at  the 
time  of  the  loss  (d);  but  a  more  liberal  rule  was  established 
by  the  lajtor  eases. 

Montgomery      The  first  case  which  extended  the  rule  laid  down  by 
c.  Eggington.        Q.  J.,  was  Montgomery  v,  Eggington,  which  established  . 

that,  whme  part  of  the  goods  w&te  wAxuMy  on  board  at  the 
time  of  the  loss,  and  all  were  ready  to  be  shipped,  the  policy 
attached  on  the  whole  freight.  The  insurance  was  on  freight 
valued  at  l,600i.:  when  wily  500i.  worth  of  freight  was  on 
hmiiy  the  ship  was  driven  from  her  moorings  and  lost,  but 
soods  to  the  amount  of  the  rest  of  the  freight  were  ready  to 
be  shipped,  and  were  lying  on  the  quay  for  that  purpose,  at 
the  time  of  the  loss.  The  jury,  under  the  directi(m  of  Lord 
Kenyon,  found  a  verdict  fw  the  whole  sum,  which  the 

Banktn  v.  Foil»  (1878),      B.  8  H.  L.  83. 
id)  Tmge  V,  Wmttt  (1748).  2  Str.  mi. 


€HAP.  XII.] 


Iir  FREIGHT 


367 


Court  of  King's  Bench,  on  motion  for  a  new  trial,  refused  to  Sect.  268. 
disturb  (e). 

The  same  principle  was  applied  in  other  cases.  Thus,  an  Parker.  ^ 
insurance  was  effected  on  the  freight  of  a  general  ship,  wliich 
was  to  complete  her  lading  at  a  number  of  different  ports, 
and  to  be  paid  freight  for  the  same  acccmiing  to  the  terms 
usual  in  the  colonial  trade.  The  ship,  after  having  taken  on 
board  part  only  of  her  return  cargo,  was  lo«t  at  Jamaica, 
while  passing  from  port  to  port  in  that  island  in  order  to 
complete  it.  It  appeared,  however,  that,  although  only  part 
of  the  cargo  was  shipped  at  the  time  of  the  loss,  yet  contracts 
had  previously  been  made  for  the  whole  of  the  residue:  upon 
this  evidence  plaintiff  was  allowed  to  recover  for  the  whole 
freight  (/). 

A  shipowner  insured  freight  and  passage  money  for  a  Tmscott  v.  , 
homeward  voyage  at  and  from  Madras  imd  all  ports  and  ' 
places  in  the  East  Indies  to  the  United  Kingdom."  He  had 
agreed  with  the  government  of  Madras  to  carry  goods  for 
them  on  board  his  ship  at  certain  freight,  and  also  to  fit  her 
up  with  an  extra  cbck,  and  make  other  tdterations  for  the 
purpose  of  accommodating  200  invalids,  whom  the  company 
engaged  to  send  home  in  his  ship  at  a  fixed  rate  of  passage 
money.  He  had  commenced  making  the  alterations,  had 
received  on  board  the  greater  part  of  the  cargo,  and  had 
shipped  water  for  100  invalids,  when,  before  the  alterations 
were  completed,  or  any  of  the  invalids  embarked,  the  ship 
was  driven  from  her  moorings  and  totally  disabled.  The 
Court  hold  that  he  was  entitled  to  recover  the  whole  freiirht 
for  all  the  goods  that  were  to  be  shipped  under  the  coutracty 

(r)  Montgomery  r.  'E/rv^higton  (1789),  3  T.  R.  362.  Lord  Kenyon, 
in  Thompson  v.  Taylor  (17»5),  6  T.  R.  482,  thus  disftinguishes  this 
case  from  that  of  Tonge  v.  Watte:  "  In  the  case  in  Strange,  the  incep- 
tion of  the  contract  would  have  been  the  taking  of  the  goods  on 
board;  but  as  the  loiss  happened  before  the  goods  wera  put  on  board, 
ibere  vm  no  inoepUon.  lof  the  oontoaet,  and  tJic  plaintiff  was  non- 
soiled:  but  in  the  ease  of  Montgomery  v.  !E^gington  there  was  an 
inception  of  tlie  contnet,  beeanw  part  at  the  goods  liad  hem  pat  on 
boaid." 

(/)  Paffce  V.  Mfibmm  i^droa  1820),  cited  2  Brod.  &  B.  826, 
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and  passage  money  for  as  many  invalids  as  his  ship  would 
h&ve  carried,  oa  the  groond  that  he  had  a  ooiiiaraot  for  both 
1^  fi»i^t  and  ike  passage  money,  and  diat  he  had  begun 
to  execute  his  part  of  the  contract,  the  completion  of  which 
would  have  entitled  him  to  his  iBoney,  and  had  been 
jpatmmted.  by  penis  o£  the  sea  (g). 

In  these  cases  some  portion  of  the  goods  from  the  carriage 
of  which  freight  was  to  arise  had  been  actually  shipped 
on  board  at  the  time  of  the  loss;  in  later  cases  the  asMired 
illllllllP  for  1^  freight  for  the  whole  cargo  though  no  part 
had  been  shipped,  but  the  whole  had  been  purchased  or 
contracted  for  at  the  time  of  the  loss.  Thus,  where  freight 
was  insQied  for  a  ^imeirafd  ir&ymge  "  at  and  from  Island 

Granada  to  London/'  and  the  ship  was  lost  while  she  was 
proceeding  from  one  port  of  Granada  to  another,  before  she 
had  discharged  all  her  outward  cargo,  and  before  any  of  the 
iMMDoward  cargo  had  been  aetually  shipped  on  board,  but  it 
appeared  that  a  full  homeward  cargo  had  been  contracted  for 
at  the  time  of  the  loss,  it  was  not  disputed  that  the  risk  had 
attached  on  the  whole  fre^t  fcnr  the  homeward  voyage  (h). 
So,  where  freight  was  insured  on  a  homeward  voyage  '*  at 
and  from  Madras  to  London,"  and  the  day  after  the  ship  bad 
finished  discharging  her  outward  eargo  at  Madras  she  was 
totally  lost  bf'  the  perils  of  the  sea,  and  no  part  of  the  home- 
ward cargo  was  then  shipped,  but  the  captain  had  purchased 
for  the  ship  a  quantity  of  red  wood  to  be  laden  on  board,  and 
a  mercantile  house  At  Madras  had  alsd  engaged  to  ship  a 
quantity  of  saltpetre,  the  Court  held,  that  the  plaintiff  was 
entitled  to  his  full  freight  for  the  red  wood  and  saltpetre  (*). 

An  insurance  was  effected  on  freight  from  Calcutta  or 
any  pcnrt  or  place  on  the  Coromandel  Coast  to  Bourbon;  " 
the  ship,  on  arrival  at  Coringa,  on  the  Coroniandol  Coast,  was 
taken  into  dry  dock  for  repairs:  during  which  the  super- 
oaigo  purdiased,  on  b^lf  oi  the  owners,  a  retWft  cargo  to 

(f>  TmtmM  v,  Christie- <18aO),  2  Brad,  k  B.  S20. 

(A)  Warre  v.  MOW  (1826),  4  B.  &  Or.  m. 

(f>  His*  V.  Fkmjmg  (ISM),  1  B.  A:  Ad.  41^.  See  po9t,  f  209. 
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Bourbon,  which  was  warehoused  at  a  place  seven  miles  from 
Coringa,  and  was  there  lying  ready  to  be  conveyed  on  board 
the  ship  on  the  day  when  she  was  reported  ready  tor  sea. 
Qn  that  day  die  was  stiU  in  the  dock,  but  cm  being  floated 
into  the  river  would  have  boon  ready  to  receive  her  cargo; 
but  in  attempting  to  leave  the  dock  she  was  so  much  damaged 
that  die  was  obliged  to  be  broken  up  and  sold.  Undar  these 
circumstances,  the  Court  of  Common  Pleas  held,  that  as  the 
whole  of  the  return  cargo  was  purchased  and  ready  to  be  put 
on  board  at  the  time  of  the  blip's  loss,  and  as  that  loss  was 
oocasicmed  by  a  peril  within  the  policy,  the  plaintiffs  were 
entitled  to  recover  the  full  freight  on  the  whole  of  the  return 
cargo  (A;). 

It  must  be  observed  that  in  this  case  the  intended  cargo 
was  the  property  of  the  shipowners.  There  could  not,  there* 
fore,  be  any  contract  for  its  shipment  or  for  the  payment  of 
freight  for  ite  carriage.  Under  such  circumstances,  aU  that 
the  Court  deemed  it  necessary  to  determine  with  regard  to 
the  cargo  was,  that  it  must  have  become  the  property  of  the 
parties  insured  (l)  by  a  contract  made  with  a  view  to  its 
being  sent  m  board,  and  must  actually  be  in  a  state  of 
readiness,  reference  being  had  to  the  nature  and  descrip- 
tion of  the  voyage  insured,  to  be  put  on  board  when  the  ship 
arrived  at  the  place  of  loading  (m). 

2§9.  As  to  the  contract  under  which  the  cargo  is  to  be  xhe  fom  of 
shipped  on  board,  all  that  is  required  is,  that  it  should  be  ^^lef^^ltmen^ 
valid  and  binding  at  law ;  its  form  is  not  material  (n) .  "  immaterial, 

It  is,  however,  essential,  where  the  plaintiff  seeks  to  recover  provided  there 
die  whole  freight  for  a  cargo  only  part  of  which,  or  none  of  S)ntract.*'* 
which,  has  be^n  actually  loaded  on  boai'd,  that  he  should 
prove  the  existence  of  some  actual  binding  contract  for 
shipping  such  cargo. 

(*)  Bevaux  v.  J' Anson  (1839>),  5  Bing.  N.  C.  619. 
(I)  "  Freighters  "  must  be  substituted  for  "  parties  insured,"  to  mafc* 
this  statement  applicable  where  the  shipowner  is  not  the  cai^iio-owiier. 
(m)  Devaux  v.  J'Anson  (1839),  5  Bing.  N.  O.  ^53&. 
(n)  Per  Lord  Ellenborough  in  Patrick  v.  Eames  (18ia),  3  C>amp.  441. 
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Sect.  269.  Thus,  under  a  policy  on  freight,  the  ship  had  sailed  from 
Sierm  Leone  with  the  int^tion  of  taking  in  a  eomplete  oargc 
of  orolidla  weed  inm  tlie  Capede  Vecd  Islands,  and  was  lost 
when  only  150  bags  had  been  shipped  on  board,  and  it  did 
not  appear  that  any  more  oichella  weed  was  then  ready  to  be 
kaded  (o),  or  that  any  landing  contract,  idMther  r&rM  or 
ollierwise,  had  been  made  for  supplying  it;  Lord  Ellen- 
borough  held,  that  the  plaintiff  was  only  entitled  to  the 
*  frai^t  on  the  IdO  jbags  actually  shipped  (p).  So  in  the  case 
of  Mint  v.  Flemyng,  in  addition  to  the  red  wood  whidi  the 
captain  had  purchased,  and  the  saltpetre  which  the  mercantile 
house  had  formally  contracted  to  put  on  board,  it  was  proved 
that  a  partj^r  in  that  house  had  also  engaged  v^bally  to  ship 
on  board  ninety  tons  of  light  goods.  With  regard  to  these 
ninety  tons,  the  Court  ordei-ed  a  new  trial,  because  the 
questMHi  was  not  distinctly  submitted  to  the  jory,  whether 
there  was  any  binding  contract  for  shipping  those  goods  (q). 

Two  other  cases  were  cited  by  Amould  to  establish  the 
pfopositioii  that  the  asmed  cannot  reoor«r  tot  a  loss  of 
freight  unless  the  fMp  was  at  the  time  of  the  loss  ready  to 
receive  the  cargo  and  the  cargo  ready  to  be  shipped.  One 
was  Forbes  t^.  A8|»iiall,  in  which  the  facts  were  as  f(^w. 

^  A  policy  was  effected  on  freight  valued  at  6,500?.,  for  a 
homeward  voyage  "  at  and  from  any  port  or  ports  in  Hayti 
to  Liferpool,  m  the  ship's  port  of  discharge  in  the  United 

(o)  It  wtm  ]^«fed  ihat  persons  were  actually  engagied  in  liie  diflstwrt 
ishuids  in  picking  and  preparing  it.    See  the  repot^ 
«  (p)  Palrick  V.  Emms  (1S13),  3  damp.  441. 

(f)  Flint  V.  Flemyng  (1830),  1  B.  &  Ad.  45.  The  principle  of 
iliese  oases  was  applied  by  Hamilton,  J.,  in  Scorttish  Shire  Line,  Ld. 
V.  London  &  Provincial  Mar.  Ins.  Co.,  [1912]  3  K.  B.  51.  This  wa« 
an  insurance  on  freight  "  chartered  or  as  if  chartered,"  and  the  plain- 
tiffs contended  that  under  the  words  "  as  if  chartered  "  they  were  en- 
titled to  recover  for  a  loss  of  the  freight  of  carj^o  which  the  ship  was 
expected  to  load,  but  for  which  there  was  not  a  binding  contract.  "  I 
cannot  find,"  said  liie  learned  judge  (p.  65),  "  that  the  words  '  freight, 
or  eltarlered  freight,  or  freight  as  if  chartered '  have  ever  hem  applied 
to  the  eipeetsMon,  how>eirer  well  fovnded,  that  a  diip^s  agrat  wWi 
pfoeore  a  eargo  for  her,  where  there  is  no  actual  binding  engagemenl 
to  flml  e^Mii." 


Forbes  v. 
Aspinall. 
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Kingdom."  There  was  no  charter-party;  and  the  ship,  Sect.  2et. 
which  was  a  general  or  seeking  ship,  sailed  from  Liverpool 
to  Ha^rti  witii  a  cargo  intended  for  bartw.  At  Jaemel,  in 
Hayti,  she  bartered  away  part  of  her  outward  cargo,  and 
took  in  exchange  fifty-five  bales  of  cotton  as  part  of  her 
homefward  lading.  She  was  proceeding  from  Jaeiael  to  Aiiz 

^^^^  « 

Cayes,  anotlter  port  in  Hayti,  to  barter  away  the  rest  of  her 
outward  cargo  and  complete  her  lading  home,  when,  with  the 
gfeat  bulk  of  her  outward  cargo  still  on  board,  she  was  totally 
loetby  the  perils  of  the  sea.  It  did  not  appear  that  any  goods 
were  ready,  or  had  been  contracted  for,  at  Aux  Caves,  to  be 
loaded  on  board  the  ship  at  the  time  of  the  loss;  and  the 
Court  held,  that  the  plaintiffs  could  <mly  recover  for  a  part  of 
the  agreed  value  of  the  freight  in  the  same  proportion  as  the 
fifty-five  bales  bore  to  a  full  cargo  (r).  Lord  EUenborough —  Lord  Ellen- 
af tmr  distinguiahing  the  case  from  those  in  which  the  freight  ^^^^Sl^t 
was  secured  under  a  charter-party,  and  in  idiidi,  conse- 
quently, the  risk  on  the  whole  freight  commenced  by  the 
inception  of  the  voyage — ^went  on  to  show  in  what  the  case 
before  the  Court  differed  ftmi  Montgomery  v.  Eggington 
and  the  other  decisions  by  which  that  case  was  supported  and 
-confirmed.    "  There,"  said  his  Lordship,  *'a  full  cargo  was  * 
ready  to  be  laden,  and  the  ship  in  a  state  ready  to  receive  it; 
und  nothing  but  the  perils  insured  against  did  (wr  (as  it 
Appears)  could  prevent  its  being  received;  here  it  was  un- 
certain whether  any  additional  cargo  could  have  been  ever 
procured,  and  the  outward  cargo  must  also  have  been  dis- 
charged before  the  homeward  cargo  could  have  been  com- 
pleted.   So  that  the  ship  was  not  ever  in  a  condition  to 
veoeive  her  homeward  cargo,  even  if  the  cargo  had  been 
ready,  which  it  never  was,  to  have  been  put  on  board." 

Amould,  after  citing  this  passage,  states  (s)  that  the 
j^rounds  upon  which  this  decision  proceeds  are: — 

1 .  That,  as  in  tiiis  case  there  was  no  ^tire  ocmtraot  for 

(r)  Forbes  v.  Aspinall  (1811),  13  East,  323.  Forbes  v.  Cowie  (1808), 
1  Carap.  520,  was  the  same  case,  only  om  an  open  instead  of  on  a 
valued  policy,  and  the  result  was  tiie  same. 

(s)  2nd  ed.  vol.  i.  p.  631. 
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8«et.  869.  freight  under  a  charter-party  for  the  whole  voyage  out  aud 
liome,  the  right  to  the  whole  freight  did  not  accrue  by  the 
inceptiim  ol  tbe  outwmrd  vi^yage.  2.  That  none  ol  the  cargo 
in  respect  of  which  freight  was  claimed  was  ever  ready  for 
the  ship.  3.  That,  even  had  it  been  so,  the  ship  at  the  time 
ol  the  lo88  was  not  in  a  itate  d  readiness  to  receive  th» 
cargo  (#). 

The  real  ground  of  the  decision  seems,  however,  to  be 
tiat,  except  as  to  the  fifty-live  bales  on  board,  there  was  no 
contract  at  the  time  cl  tlie  loss  under  whidi  the  shipowner 
could  claim  freight.  "In  a  case,  therefore,  circumstanced 
as  this  is,"  Lord  Ellenborough  said  in  conclusion,  ''where 
the  valuation  was  with  ro^trsDOd  to  freight  upon  a  eompkie 
cargo;  where  a  complete  cargo,  or  anything  like  a  complete 
cargo,  never  was  in  fact  obtained,  and  for  all  that  appears 
never  might  have  been  obtained;  where  there  was  no  con- 
tract hy  any  person  to  load  a  complete  cargo  or  pay  dead 
freight,  but  the  ship  was  a  mere  seeking  ship;  we  cannot 
feel  ourselves  warranted  in  saying  that  there  has  been  a  total 
loss  hy  any  peril  uMnred  against  of  that  which  the  insurance^ 
was  intended  to  oovw"  {u). 
WUfiamson «•  The  following  w^ere  the  facts  in  the  remaining  case.  A 
policy  was  effected  on  freight  for  a  homeward  voyage  "at 
and  from  Algoa  Baj  to  London."  There  was  a  charts 
party.  The  ship,  after  she  had  arrived  at  Algoa  Bay,  and 
had  unloaded  there  all  the  outward  cargo  destined  for  that 
place  that  she  saf^y  ooald,  was  jost  about  commencing  to^ 
load  on  board  her  homeward  cargo,  which  was  there  lying 
ready  for  her,  when  she  was  lost  by  a  hurricane.  The  report 
ol  Lord  Lyndharst's  ruling  merely  states  that  he  told  the 
jury  that  if  the  ship  was  in  a  ocmdition  to  begin  to  take 
in  her  homeward  cargo,  the  plaintiff  was  entitled  to  recover; 
if  not,  then  the  verdict  ought  to  be  for  the  defendants;  and 
the  jury  found  for  th»  plaintiff  (x). 

(t)  See,  aa  to  the  ship,  per  Tindal,  O.  J.,  in  Devaux  v.  J'Ansoo 
(1839),  5  Bing.  N.  C.  538.  (u)  13  East,  831. 

(x)  Williamson  v.  Innes  (1831),  cited  in  8  13ing.  81;  see  also  Warre- 
9,  Miller  (1825),  4  B.  &  Or.  538. 
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270.  The  question  must  now  be  considered,  whether  these  s^gt*  ^^Q. 

oases  establish  the  ])roposition  that  the  assured  on  freight,  Resalt  of  tiie 

casM  on 

in  order  to  show  an  insurable  iuterest,  must  prove  that  "the  insimlilfl 
ship  was  ready  to  receive  the  goods,  and  the  goocb  ready  to  ^ 
be  shipped  under  the  oontraot"  (y).  pw»P«- 

First,  must  the  ship  be  ready  to  receive  the  goods?  In  Must  the  ship 
Parke  v,  Hebson  (z),  the  ship,  having  taken  on  board  part  of 
her  cargo,  was  lost  while  proceeding  to  another  port  to  load 
other  goods  which  had  been  contracted  for.  She  was  certainly 
not  ready  to  receive  those  goods,  yet  the  shipowner  recovered 
the  freight  on  them.  In  Truscott  v.  Christie  (a),  the  ship 
at  the  time  of  the  loss  was  being  altered  to  make  her  able  to 
accommodate  200  invalids.  The  alterations  were  not  com- 
pleted, and  the  point  was  taken  that  at  the  time  of  the  loss  tiie 
ship  was  not  ready  to  receive  the  invalids.  The  Court,  how- 
ever, held  that  the  assured  could  recover  on  a  policy  on  the 
passage  money,  to  which  obviously  the  same  principles  must 
apply  as  to  a  policy  on  fireight.  The  ground  of  the  decision 
was,  that  there  was  a  contract  for  the  passage  money,  and 
that  something  was  done  under  the  contract.  In  Warre  v. 
Miller  (6),  the  ship  had  not  unloaded  all  her  outward  cargo; 
but  as  it  was  not  disputed  at  the  trial  that  the  risk  had 
attached,  the  Court  would  not  allo^v  the  point  to  be  taken 
that  the  ship  was  not  ready,  and  therefore  the  case  cannot  be 
relied  on  as  an  authority.  In  Devaux  v.  J' Anson  (c),  again, 
the  loss  took  place  while  the  ship  was  still  in  the  dry  dock  in 
which  she  had  been  repaired.  It  is  true  that  Tindal,  C.  J., 
did  say  that  the  ship  was  ready  to  receive  her  cargo;  but  it 
is  difficult  to  reconcile  this  statement  with  the  fact  that  she 
was  not  yet  at  the  actual  place  where  she  was  to  take  the 
cargo  on  board  (d). 

(y)  Ante,  §  266. 

(2)  Oit€d  2  Brod.  &  B.  326. 

la)  (1820),  2  lirod.  &  B.  320. 

(b)  (1825),  4  B.  &  Ol-.  538. 

(c)  (1839),  5  Bing.  N.  C.  519. 

(d)  It  may,  however,  bo  arpfued  that  the  term  "  rciidy  "  is  used  iii 
a  somewhat  dltfereut  deuse,  which  doeB  not  require  that  the  vesi^el 


S74 


IHlUilAliliB  IHTEREST 


[PAKT  I, 


SM^lfO.      Against  tibese  decisifms  tb^re  are  only  a  passage  in  Lord 

Ellenborough's  judgment  in  Forbes  v.  Aspinall  (c)  (the  true 
rtdio  decidendi  of  which  case  seems  to  have  been  that  there 
was  no  elMlract  lor  the  return  cargo)  and  the  reported  ruling 
of  Lord  Lyndluirst  in  Williamfeon  v.  Lines  (/).  As  to  the 
latter,  it  may  be  remarked,  it  was  only  a  )iisi  prim  ruling. 
The  freight  was  duurlmd  frei^t,  and  the  ruling,  as  reported, 
is  opposed  to  the  cases  on  chartered  freight,  such  as  Barb^t^. 
Fleming  (g)  and  Foley  v.  United  Fire  and  Marine  Insurance 
*  Co. (A),  as  well  as  to  the  oases  already  conaidered  (f). 

27L  Again,  most  the  oaxgo  be  ready  to  be  shipped  before 

llie  insurable  interest  commences,  or  is  it  enough  that  there 
is  a  binding  conti'act  for  freight?  It  was  unnecessary  to 
decide  this  point  in  Fixlm  v.  A^inall  (Jk)y  as  the  cargo  waa 
not  contarac^ed  for.  In  Parke  v.  Heb6on(if)  and  Flint  v, 
Flemyng  (m),  only  the  question  whether  there  was  a  contract 
aeems  to  have  been  considered.  In  Devaux  v,  J  Anson  (n), 
the  point  whether  tte  eargo  was  ready  to  be  shipped  waa 
discussed;  but  that  was  the  case  of  a  shipowner  insuring 
the  freight  of  his  own  goods,  to  which,  as  has  aiieady  been 
suggested  and  as  will  be  shown  b^eafter,  different  otmndenk" 
tions  apply  (o).  The  case  is  thocefore  not  a  true  authority 
to  prove  that  where  the  shipowner  does  not  carry  his  own 

fliiould  be  at  the  precise  spot  where  the  loading  will  oommemM:  fta 
Leonis  SS.  Co.,  Ltd.  -v.  Rank,  Ltd.,  [1908]  1  K.  B.  499. 

(p)  (1818),  13  East,  323,  331.    See  the  remarks  of  TindaJ,  C.  J.,  in 
Devalue  v.  J 'Anson  (1839),  6  Bing.  N.  O.  519,  538,  as  to  the  bearing 
upon  the  case  of  the  fact  that  the  ship  was  not  ready  to  loai. 
(/)  (1831),  cited  8  Bing.  «1. 
iff)  (1869),  L.B.  6  Q.B.  69.  See  popt,  §  275. 
(A)  (1870),  KB.  a  aP.  IM,  lae,  IM.  See  po9t,  §  278. 
(f )  Mr.  Artirar  GolMii  agraee  in&  tha  editen*  opinioa  tiiat  those 
oMee  am  opfoeed  to  4fae  y/km  tint  the  thip  most  be  ready  to  reeeive  Ifca 
cargo:  eee  HakA>iiry't  Lawa  of  "Ri^ianil,  mil.  zrii.  §  775.   See  Iw^, 
§  §11,  a.  (2). 

(*)  (1811),  13  East,  323. 
(0  CSted  2  Brod.  &  B.  326. 
(w)  (1830),  1  B.  &  Ad.  45. 
in)  (1839),  5  Bing.N.O.  619; 
(o)         I  277. 
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leadj  to  be 


CHAP.  XII. J 


IN  FBt:i6HT. 


goods  the  cargo  most  be  actuaUy  ready.  All  that  the  cases  Seot.  871. 
reallj  establish  on  the  point  is  that  there  must,  at  the  timo 
of  the  loss,  be  a  valid  contract  under  which  goods  are  to  be 
loaded,  and  on  princi^e  this  seems  all  that  should  be  neces- 
sary (p) .  The  shipowner  is  entitled  to  asMime  that  the  goods 
contracted  for  will  be  ready  at  the  proper  time  (g). 

It  is  submitted  that  these  cases  do  not  establish  the  rule 
that  the  insurable  intmsfc  in  fireight  pwpa:  only  begins  when 
the  ship  is  ready  to  receive  the  goods,  and  the  goods  are  ready 
to  be  shipped.  They  show  that  there  is  at  any  rate  an 
insurable  interest  when  the  assured,  having  a  valid  contract 
for  freight,  has  taken  steps  towards  the  earning  of  the 
freight.  The  view  that  under  these  circumstances  there  is  an 
insurable  interest  is  supported  by  the  decision  of  the  Court 
of  Queen's  Bench  in  Bwrbear  v.  Fleming  (r).  That  was  a 
case  of  chartered  freight,  but  the  decision  is  of  g^eral  appli- 
cation, as  it  did  not  depend  on  the  question  whether  thero 
had  been  an  inception  of  the  charter-party  contract. 
Whether  it  may  not  be  possible  to  state  the  rule  even  more 
liroadly  will  be  considered  presently  (s) . 

272.  We  have  now  to  consider  insurable  interest  in  char-  Insurable 
tered  freight,  i.e.,  in  a  fixed  sum  stipulated  to  be  paid  to  the  db^r^ed^ 
shipowner  by  the  terms  of  a  charter-party  for  the  use  of  his  ^'^k^ 
ship,  or  part  of  it,  on  an  entire  voyage  therein  described. 

Under  sudi  a  contract  the  ship  maj  earn  freight  though 
no  goods  may  ever  be  put  on  board,  and  the  question  whether, 
at  the  time  of  loss,  she  had  taken  any  goods  on  board  for 
the  voyage  insured,  or  whether  any  were  contracted  to  be 
shipped,  does  not  arise. 

A  series  of  cases  shows  that  there  is  an  inchoate  right  to  Result  of  the 
such  freight,  and  therefore  an  insurable  interest  from  the 
inception  of  the  voyage  described  in  the  charter-party  (^). 

(p)  Se«  1  Parsons,  pp.  169,  178. 

(<7)  See  Rankin  v.  Potter  (1873),  L.  R.  6  H.  L.  83;  and  ante,  §  267. 
(r)  (1869),  L.  R.  5  Q.  B.  69.    See  particularly  the  judgment  of 
Blackburn,  J.,  pp.  71,  73.  (s)  See  post^  §  279. 

(0  Thompson  v.  Taylor  (1796),  6  T.  R.  478;  Horncastle  t\  Suart 
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iMl^jIfa^     On  tliifi  pfifieipk,  when  by  the  terms  of  the  charter-party 
Ike  diip  is  to  pioeeed  itom  A.  to  B.,  and  at  B.  kad  a  cargo 

for  C,  there  has  been  held  to  be  an  insurable  interest  in  the 
freight  of  this  cargo,  as  soon  as  the  ship  breaks  ground  at 
A.  lo  proceed  to  B. 

jlfc^yy*  In  the  tirst  of  this  series  of  cases  the  facts  were  as  follow: 
A  shipowner  who  insured  half  the  freight  of  his  ship  on  a 
^J9g&  "  at  and  from  London  to  Teiieriff«,  and  at  and  from 
dienoe  to  the  Bay  of  Honduras/'  has  chartered  the  ship  to 
sail  from  London  to  Teneriffe,  where  she  was  to  take  wine 
on  board  and  cany  it  out  to  the  West  Jbidies;  freight  for  the 
whole  voyage  to  be  paid  at  the  rate  <xf  859.  per  pipe.  Th€ 
ship  sailed  from  London  on  her  voyage  under  the  charter- 
party;  and  before  her  arrival  at  Tenerifie,  and,  of  course, 
befm  any  of  the  wine  was  ti^^en  on  bowl,  she  was  captured 
by  the  French.  The  Court  held  that  the  insurable  interest 
and  the  risk  upon  the  freight  had  commenced  directly  the 
ship  sailed  from  London  on  h^  voyage  by  which  the  freight 
was  to  be  earned.  Lwd  Kenyon  said:  "  As  the  plaintiff  had 
begun  to  perform  his  part  of  the  contract,  as  he  had  done 
something  under  it  which,  if  matured,  would  have  entitled 
him  to  his  freight,  I  think  he  may  recover  under  this  policy, 
which  was  an  insurance  on  that  freight"  {u). 

273.  A  previous  voyage  may  be  incorporated  into  the 
diafter-party,  so  that  there  is  an  ino^ion  of  the  voyage 
described  in  the  charter-party  during  the  performance  of 
the  prior  voyage. 

By  charter-party  it  was  agreed  that  the  Sir  William 
Eyre,"  then  on  a  voyage  from  the  Clyde  to  New  Zeahind, 
should  proceed  to  New  Zealand  with  a  cargo  for  owners' 

(1&06),  7  East,  400;  Atty  v.  Lindo  (1805),  1  B.  &  P.N.  R.  236;  Mac- 
kenzie V  Shedden  (1810),  2  Camp.  431;  Davidson  v.  Willasey  (1813), 
1  M.  &  S.  312;  Ellis  v.  Lafono  (1853),  8  Exoh.  546;  22  L.  J.  Ex. 
124;  Foley  v.  United  Fixe  and  Marine  Ins.  Co.  of  Sydney  (Ex.  Ch.) 
(1870),  L.  R.  5  O.  P.  155;  Rankin  v.  Potter  (1873),  L.  R.  6  H.  L.  83. 
(«>  Thompaoii  v.  Taylor  (17d5),  6  T.  B.  478  ;  8.  P.,  Atby  v.  lindo 

immy,  i  b.  &  p.  n.  b.  2ai. 
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benefit,  and  tlience  to  Calcutta,  and  there  loiiJ  a  cargo  i'or   Sect.  273. 

Liverpool  for  the  freighter.   The  owners  of  the  ship  eiiected 

a.  policy  on  homeward  chartered  freight  from  Calcutta  to 

Liverpool,  at  and  from  the  Clyde  to  Otago,  New  Zealand, 

and  for  thirty  days  in  port  there  after  arrival.    At  New 

Zealand  the  vessel  grounded,  and  received  such  damage  hy 

sea  perils  as  to  become  a  constructive  total  loss,  and  in  the 

result  she  was  not  repaired,  and  the  homeward  freight  was  • 

not  earned.   It  was  not  disputed  that  there  was  an  insurable 

interest  in  such  freight,  and  the  House  of  Lords  decided  that 

the  plaintitt'  was  entitled  to  recover  uiuk-r  the  policy  (x). 

A  vessel  when  about  to  sail  with  cargo  from  Calcutta  to  Foley  v. 
Mauritius  was  chartered  to  carry  a  cargo  of  rice  from  Akyab  ihrim 
to  the  United  Kingdom.  The  charter-party  stipulated  that  ^*  ^* 
she  should  with,  all  convenient  speed  sail  on  her  present 
voyage  to  Mauritius,  and  having  discharged  her  caigo  th&re^'' 
should  proceed  to  Akyab  and  there  load  the  rioe.  She 
arrived  at  Mauritius  in  good  safety,  and  when  about  two- 
hf  ths  of  her  cargo  were  discharged,  she  was  wrecked  with  the 
residue  on  board.  Upon  a  policy  on  chartered  freight  "at 
and  from  Mauritius  to  rice  ports,"  the  Exchequer  Chamber 
held  that  the  shipowner  could  I'^cover.  ''It  is  the  express 
condition  in  the  charter-party,"  said  Kelly,  C.  B., that  the 
voyage  shall  commence  at  Calcutta,  and  the  inchoate  right  to 
freight  attached  when  the  voyage  from  Calcutta  commenced." 
There  being  thus  an  insurable  interest,  it  followed  that  the 
risk  under  the  policy  b^an  up(m  the  arrival  of  the  ship  at 
Mauritius  (j/). 

274.  When  a  ship  is  chartered  for  a  double  voyage,  as  Gontractmaj 

from  A.  to  B.,  and  from  B.  to  C,  or  back  to  A.,  the  oon-  thoughthere 

tract  is  none  the  less  an  entire  one  because  ssparate  sums 

are  to  be  paid  as  freight  for  the  different  parts  of  the  S»iglit. 

voyage  (2).   Therefore  the  shipowner's  interest  in  the  whole 

(«)  Buddn  V,  Potter  (1873),  L.  R.  6  H.  L.  m. 
(y)  Foley  v.  United  Fire  and  Marine  Ins.  Cb.  of  Sydney  (Ex.  Ch.) 
(1870),  L.  B.  $  C.  P.  15S. 
(sr)  Homoastle  17.  Soart  (1806),  7  East,  400;  Davidaon  v.  Willasey 
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iteigbt  oominenoes  at  the  inceptioii  of  the  first  part  of  the 
voyage. 

A  shipowner  effected  an  mBuranoe  on  the  frdght  of  hia 
•Up  for  a  Toyage  at  and  from  Doraimca  to  London.  Ho 
liad  pi^viously  chartered  the  ship  for  a  voyage  from  London 
to  the  Island  of  Dominica  and  back  to  London,  on  the  terms 
of  being  paid  half  the  net  freight  of  the  oatward  Tcrjrage,  if 
it  exceeded  1,000{.,  but  if  not,  then  he  should  be  paid  500^ ; 
and,  as  to  the  homeward  freight,  the  charterers  covenanted  to 
load  a  full  cargo  at  the  current  freight,  or,  if  the  cargo  should 
not  be  f uU,  to  pay  dead  freight  for  the  deficieD^.  Hie  ship 
was  captured  at  Dominica  before  she  had  unloaded  all  her 
outward  cargo.  A  full  cargo  of  produce  had  been  procured 
by  the  charterw's  agents  at  Dominica,  and  was  ready  to  be 
loaded  on  board  the  ship  tliere.  The  Court  held  that  as  the 
voyage  had  commenced  under  which  the  freight  was  to  be 
earned  according  to  the  teaam  of  the  charter-party,  which 
made  it  one  entire  oontaet,  the  assured  was  odtdtled  to 
recover  for  the  homeward  freight  (a) . 
DaTidflon  r.  Upon  the  same  principle,  where  an  insurance  was  effected 
WiOuey.  ^  homeward  ficeight  of  a  West  Indian  ship,  chartered  toe 
a  voyage  out  and  home,  on  the  tmns  of  taking  in  a  full  cargo 
of  produce  for  the  homewai*d  voyage,  and  the  ship,  after 
am?ing  at  her  out-port  of  discharge  in  the  West  Indies,  was 
lost  tliere,  when  she  had  taken  on  board  only  half  her  home- 
ward cargo;  the  Court  held  that  as  there  had  been,  at  the 
time  of  loss,  an  inception  of  the  entire  voyage  out  and  home, 
the  risk  had  attached  on  the  homeward  freight,  and  the  whole 
was  reooverable  (6). 

a  shipowner  insured  the  outward  freight  of  a  West  Indian 
ship  "  at  and  from  London  to  Jamaica,  with  liberty  to  touch 
at  Madeira,  and  discharge  and  take  on  board  goods  there.*' 
Under  her  charter-party,  the  ship  was  to  sail  from  London, 


(1813),  1  M.  &  S.  ai2.  See  also  EUk  p,  Luloiie  (186d),  8  Exoh.  546; 
22  L.  J.  Ex.  124. 

(a)  Horncastle  v.  Suart  (1806),  7  Ea^t,  400. 
(6)  Davidaon  v.  WilUwey  (1813),  1  M.  6l  S.  312. 
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with  a  cargo,  which  she  was  to  dispose  of  at  Madeira,  and  um^Mf^L 
there  receive  from  the  charterers'  agents  wine  to  be  taken  on 
to  Jamaica.  The  freight  or  hire  for  the  whole  voyage  was 
1361, f  to  be  paid  at  Madeira,  on  delivery  of  the  London 
cargo,  in  wine  to  be  tak^  on  board^iMIHllmed  on,  widi  the 
rest,  to  Jamaica,  free  of  freight,  under  the  denomination  of 
freight  wine.  The  ship  at  Madeira  had  taken  in  part  of  her 
Jamaica  cargo,  but  not  the  freight  wine,  when  she  was  blown 
Qut  to  sea  and  captured  by  the  French. 

The  assured  recovered  the  whole  amount  insured,  on  the 
ground  that  as  soon  as  the  atdp  broke  ground  from  London 
on  the  voyage,  an  inchoate  right  to  the  whole  freight  attached^ 
which  was  defeated  only  by  the  intervention  of  a  peril  in- 
sured against  (c).  - 

The  principle  is  illustrated  by  the  following  case.  A  ship,  ^.^ 
then  at  Mcmte  Video,  was  chartered  to  proceed  to  die 
Falkland  Islands,  to  sail  thence  to  Santa  Cruz  and  there 
load  part  of  her  cargo,  and  then  to  proceed  to  Monte  Video 
and  complete  her  cargo,  and  with  it  to  proceed  to  Havre. 
Freight  was  to  be  paid  at  the  rate  of  250/.  a  month,  the  first 
payment  of  2502.  to  be  made  when  the  ship  sailed  fromi  the 
Falkland  Islands  (d).  The  charterer  accordingly  paid  this 
sum  of  2501.  l%e  ship  took  h^  cargo  on  board  at  Santa 
Cruz  and  Monte  Video,  and  was  afterwards  lost  on  the 
voyage  to  Havre.  The  charterer  had  effected  a  policy  on 
advance  freight  from  M<mte  Video  to  Havre,  on  whidi  he 
claimed  this  sum  of  2502.  It  was  contended  that  this  was  a 
separate  sum  paid  for  the  voyage  to  the  Falkland  Islands; 
but  the  Exchequer  Chamber  held,  that  it  was  part  of  an 
entire  sum  payable  for  the  whole  voyage  insured,  and  there- 
fore remained  at  risk  until  the  ship  arrived  at  Havre  (e). 

275.  In  the  cases  that  have  been  oonsidei'ed  there  had  insurable 

interest  before 

(c)  Atty  r.  Lindo  (1805),  1  B.  &  P.  N.  R.  236. 

.(d)  This  was  not  the  original  charter-party,  but  it  is  a  sufficiently 
correct  statement,  for  the  purpose  of  the  text,  of  the  contract  as  altered 
by  agreement  between  the  parties. 

(e)  lillis  V.  Lafone  (1853),  8  Exch.  546;  U  L.  J.  Ex.  124. 
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been  an  iuception  of  tlie  Tojage  described  in  temm  in  tJko 
commence-     charter-iMiftf .   The  next  case  to  be  m^ticmed  shows  that 

ment  of 

charter-party  there  may  be  an  insurable  interest  in  freight,  although  the 
•ufijiiu        gj^^  ^^^^      ^j^^  vo}'age  so  described. 

I^^J  A  flhip,  stated  to  be  lying  at  Bcnnbay,  was  chartered  lor  & 

voyage  from  Howland's  Island  to  the  United  Kingdom  with 
a  cargo  of  guano.  A  policy  was  effected  "on  freight 
^lartered  or  otbendse  "  at  and  from  Bombay  to  Rowland's 
Idand,  while  there  and  fhes^  to  the  United  Kin»tlom^ 
The  ship  sailed  in  ballast  from  Bombay  to  Howland's 
Island,  and  was  lost  on  the  voyage  thither.  The  charter- 
pMTty  liad  been  entered  into  on  1^  7tk  <^  August,  and  the 
ship  was  required  to  be  at  Rowland  s  Island  on  or  before  the 
1st  June  of  the  following  year;  but  it  was  not  stipulated 
that  she  should  aaid  dixieet  or  by  any  particular  nmte.  On 
this  gfoand*the  underwriter  contended  that  nothing  had 
been  done  under  the  charter-party  to  make  the  freight  an 
inchoate  interest.  The  Court  of  Queen's  B^ch,  however, 
held,  that  as  the  ship  had  sailed  from  Bombay  to  iiowland'a 
Island  in  order  to  earn  the  freight  under  the  charter  from 
there  to  the  United  Kingdom,  the  interest  in  the  chartered 
freight  had  commenced,  and  that  the  plaintiff  could  recover 
under  the  policy  for  its  loss  (/). 

Cockburn,  C.  J.,  treated  the  voyage  from  Bombay  to 
Rowland's  Island  as  part  of  the  whole  voyage  necessary  to 
earn  the  freight. 

"  From  the  moment,"  he  says,  "  that  a  vessel  is  chartered 
to  go  from  port  A.  to  port  B.,  and  at  port  B.  to  take  a 
cargo  and  bring  it  home  to  England,  or  to  take  it  to  any 
port,  which  I  will  call  port  C,  for  freight,  the  shipowner 
having  got  sudi  a  contract,  has  im  interest  unquestionably  in 
earning  the  freight  secured  to  him  by  the  charter;  and 
having  such  an  interest  it  is  manifest  that  that  interest  is 
insurable;  and  he  loses  the  freight  and  b^efit  of  his  charter 
just  as  mudi  by  (lie  ship  being  disabled  on  her  voyage  to  the 


(/)  Barber  v.  Fleming  (1867),  L.  B.  6  Q.  B.  69. 
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port  at  which  the  carg'o  is  to  he  loaded,  and  from  which  it  is  Sect.  275. 
to  be  brought,  as  he  would  lose  it  by  the  disaster  arising 
leom  the  perils  insured  against  between  the  port  of  loading 
and  the  port  of  diseharg-c.  It  is  therefore  an  appreciable 
tangible  interest,  and  I  entertain  no  doubt  that  it  can  be 
insured  "  {g). 

Blackburn,  J.,  said:  "  There  is  a  policy  of  insurance  made 
upon  a  voyage  '  from  Bombay  to  Howland's  Island  and 
%tmsk  thence  to  Englaiid  .*  That  is  the  description  of  the 
voyage.  The  nature  of  the  thing  insured  is  '  freight  chartwed 
or  otherwise.'  So  that  upon  the  face  of  the  policy  there  is  a 
bargain  between  the  assured  and  the  underwriters  by  which) 
if  during  that  voyage,  by  one  of  the  perils  insured  against, 
freight  is  lost,  the  underwriters  should  pay .  We  have,  there- 
fore, to  see  whether  there  was  freight  lost  during  the  voyage, 
which  involves  the  qii68ti<m  whether  this  diart^rad  freight 
had  come  into  existence  at  the  time  the  accident  happened 
which  caused  the  alleged  loss;  whether  at  that  time  the 
interest  had  commenced.  When  there  is  an  insurance  upon 
freight,  so  long  as  the  matter  remains  merdy  contingent,  so 
long  as  the  shipowner  have  only  a  good  hope  of  getting' 
freight,  no  freight  is  in  existence;  and  if  the  ship  is  lost 
there  would  be  no  loss  of  frei^t,  inasmuch  as  the  freight 
had  never  come  into  existence,  and  all  that  the  shipowners 
have  lost  is  the  hope  of  earning  the  freight.  But  on  the 
other  hand,  the  law  seems  p^ectly  settled  by  a  variety  of 
cases,  as  I  find  it  laid  down  by  Mr.  Phillips,  in  his  book  on 
Insurance,  at  s.  328,  where  he  says:  '  In  regard  to  the  com- 
mencement of  this  interest  (on  freight),  it  is  a  general  rule 
that  it  oommencee,  not  only  by  the  vessel  sailing  with  the 
cargo  on  board,  but  also  when  the  owner  or  hirer,  Imving 
goods  ready  to  ship,  or  a  contract  with  another  person  for 
freight,  has  Qoauiieiioed  the  voyage,  or  incurred  expenses  and 
taken  steps  towards  earning  the  freight.*  I  think  that  is  the 
accurate  rule.    When  a  shipowner  has  got  a  contract  with 

(^)  Barber  v.  Ftomiiig  (1887),  L.  B.  «  %  B»  «7. 
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mtJ^T  person  under  which  he  will  earn  freight,  and  has 
taken  steps  and  incurred  expense  upon  the  voyage  towards 
eaming  it,  liMn  his  intmst  oeases  to  be  a  oontingeat  thing*, 
hut  heeomes  an  inchoate  interest,  and  is  an  interest  which,  if 
afterwards  destroyed  by  one  of  the  perils  insured  against,  is 
lost,  and  ought  to  be  paid  for  by  the  underwriters." 

In  answer  to  the  argument  that  the  int-erest  had  not  com- 
menced because  the  charter-party  did  not  require  the  ship  to 
stail  at  onoe  or  dineet  to  Howknd's  Uuid,  the  learned  j  udge 
atid:  "  The  spirit  and  reason  of  the  rule  are,  that  the  interest 
oommenced,  not  because  the  man  acted  under  compulsion  of 
li»  oontract,  but  beoanse  he  has  aeted  so  far  mider  the  ooq- 
tiseliis  to  ehaw  it  is  bo  longer  speculative,  bat  he  had  aetnally 
begun  to  do  something  which  makes  the  inchoate  interest 
attach,  and  makes  it  a  real  thing;  and  it  seems  to  me  that 
as  soon  as  the  ship,  although  not  boiyid  to  go  direct  from 
Bombay  to  (Rowland's  Island),  had  begun  to  sail  there,  the 
interest  had  sufficiently  attached  "  (A).  * 

Coc^bum,  C.  J.,  and  Blackburn,  J.,  both  refened  to  the 
following  passage  in  Phillips  on  Insurance,  s.  335:  '*  A 
vessel  being  chartered  from  A.  to  B.,  the  interest  in  the 
freight  oommences  under  the  charter-party  on  tiae  vessel's 
sailing  for  A.,  either  in  baUast  or  with  a  small  quantity  only 
of  goods  for  B."  Phillips  does  not  consider  the  case  of  a  ship 
sailing  for  A.  with  a  full  cargo;  and  in  Barber  v.  Fleming 
it  was  not  necessary  to  decide  wb^tl^r,  if  the  dbip  had  been 
<«rrying  a  cargo  to  Rowland's  Island,  there  would  have  been 
an  insurable  interest  in  the  freight  from  Rowland's  Island  to 
iie  United  Kingdom.  It  is  adbmitted  that  this  would  havB 
made  no  difference,  for  there  is  authority  for  saying  that  an 
act  done  for  the  purpose  of  one  voyage  may  also  be  an  £ict  of 
preparation  for  the  next  voyage  (t).  In  sueh  a  case,  how- 
mm,  it  would  have  be^  advisable  to  insure  the  freight  from 

(A)  L.  R.  5  Q.  B.  at  p.  73. 

(0  Warre  v.  Miller  (1825),  4  B.  &  Or.  538;  Foley  v.  United  Fir« 
and  Marine  Ins.  Go.  of  Sydney  (1970),  L.  B.  6  CP.  155,  160,  16i. 
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Howland's  Island  specifically  (k).    Under  an  insurance  on   Sm«.  Sf«. 
freight  simply,  it  might  have  been  argued  that  only  the 
freight  of  the  cargo  carried  from  Bombay  to  Howland's 
Maud  was  recoverable  in  case  of  a  loss  on  that  part  of  the 
insured  voyage  (Q. 

276.  When  a  (ship  is  let  on  a  time  charter,  the  usual  insurable 
stipulation  is  that  she  shall  be  placed  at  the  disposal  of  the  ^p'^''*'*" 
charterer  at  a  given  port.  Barbar  t\  Fleming  (m)  diows  that  *™ 
under  such  a  charter-party  the  shipowner  has  au  insurable 
interest  in  the  chartered  hire  or  freight  when  he  sends  the 
ship  to  such  port  for  the  purpose  of  placing  her  at  the 
charterer's  disposal.   The  charter-party  generally  provides 
for  monthly  payments  of  the  freight  at  a  given  rate.  The 

"contract  is,  however,  usually  an  entire  one,  and,  therefore, 
when  the  insurable  interest  has  b^fUn,  there  can  be  no  doubt 
that  it  extends  to  the  freight  for  the  whole  agreed  period,  or 
such  part  of  it  as  still  remains  at  risk  (n).  The  general 
practice  is  to  insure  this  chartered  hire  or  freight  by  a  time 
policy  on  freight  with  a  "  diminishing  clause,'*  i  clause 
by  which  the  amount  insured  is  reduced  monthly  as  each 
payment  becomes  due  (o). 

277.  When  the  shipowner  wishes  to  insure  as  freight  the  insurable 
benefit  to  be  derived  foom  the  carriage  of  his  own  goods,  the  j^^^jv^f  ^jf 
case  is  obviouslv  very  different  from  that  of  an  insurance  on  shipowner's 
the  goods  of  others.    There  is  no  contract,  and  therefore  no 
eargo-owner's  obligatum  to  provide  a  cargo,  or  shipowner's 
to  load  one.         the  shipowner  cannot  call  upon  someone 
else  to  supply  cargo  he  would  be  insuring  a  mere  expectation, 
unless  he  has  goods  of  his  own  which  he  is  in  a  position  to 

w 

(ifc)  In  Bankin  v.  Potfcw  (1873),  L.  E.  6  H.  L.  83,  the  ship  cankd 
a  cargo  on  the  outwwcd  voyage,  and  the  inaozuioe  was  on  **  hammnoA 

chartered  freight." 
(0  See  post,  §  358. 

(m)  (1869),  L.  R.  5  Q.  B.  59;  ante,  §  275. 

(n)  See  Horneastlo  v.  Suart  (1806),  7  Eaat,  400;  Wis  v.  I^afoue 
(1853),  8  Exch.  546;  22  L.  J.  Ex.  124;  ante,  §  5274. 
(o)  Sec  Grow,  Mar.  Ins.,  p.  233. 


msnsABLfi  interest  [past  i. 

ty»  ship.  The  cases  show  that  to  give  him  an  insurable  interest 
he  must  have  goods  definitely  intended  for  shipment,  which 
are  80  far  readj  that  he  will  be  able  to  ship  them  in  the 
i»rdiiuiry  oourse  when  the  ship  readies  her  loading  place  (p). 
In  Devaux  r.  J' Anson  (g),  the  ship  was  not  actually  ready 
to  take  the  goods  on  board,  as  the  casualty  which  caused  the 
low  of  freight,  lor  which  the  assured  recovered,  occurred 
wiiile  she  was  preparing  to  leave  a  dry  dock'(r).  In  answer^ 
however,  to  the  objection  that  the  ship  was  not  ready,  the 
Court  held  that  9k»  w»b  "quite  ready  to  go  to  sea  and  to 
reoeive  the  cargo  on  board,  lliat  nothing  remaiiied  to  prevent 
her  sailing,  but  the  getting  her  out  of  dock  "  (s).  The  Court 
did  not,  however,  actually  determine  that  readiness  of  the 
siiip  was  essential. 

Bnle  3  (d)  in  the  first  schedule  of  the  Marine  Insurance 
Act,  1906  (t)  provides  that  when  the  freight  of  goods  belong- 
ing to  the  shipowner  is  insured  by  the  ordinary  English 
policy  "at  and  from"  a  particular  place,  the  risk  attaches 
as  soon  as  the  cargo  is  in  readiness  and  the  ship  is  ready  to 
receive  the  cargo.  This  rule  supports  the  view  that  the 
insurable  interest  does  not  begin  until  the  ship  is  ready  to 
take  the  goods  on  board,  but  the  editors  submit  that  it  is 
not  necessarily  conclusive  on  the  question  of  insurable 
iiitereit  (n). 

Built  ol  tin  278.  In  conclusion,  it  is  submitted  that  the  following 
iMtLin^lw     propositions  are  supported  by  the  authorities: — 

(1.)  In  respect  of  £n^lght  in  the  striot  sense  ol  the  wcnrd, 
the  shipowner  has  an  insuraUe  intmst  when, 

(p)  Flint  V.  Fl^nyng  (1&30),  I  B.  Ic  Ad.  4d;  Devaux  v.  J'Anaoa 
(1839),  K  Bing.  N.  a  619.   The  fnets  ot  tbe  Utter  oaw  are  set  oat 
Mito,  §  268. 
)  8mprm, 

(r)  See,  howmr,  mmt*,  §  270,  note  (d). 

(«)  In  WlwA  V.  Flmjag,  MffN^a,  tlie  Aip  had  flnidied  diw&argti^ 
hat  outward  cargo  the  day  before  tiie  Iosb.  Whether  she  was  in  other 
respects  ready  to  receive  her  hoMewaid  eai^  does  not  appear. 

(0  See  infra,  $  279a. 

im)  See  their  wmm^  im. 
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having  a  valid  contract  for  the  carriage  of  goods,  Sect.  278. 
he  takes  steps  towards  the  earning  of  the  freight. 
(2.)  In  respect  of  diartered  freight,  he  has  an  insurable 
interest  when  there  is  an  inception  of  the  voyage 
described  in  the  charter-party,  or  when  he  does 
something  for  the  purpose  of  performing  his  con- 
tract, as  by  sending  the  ship  to  the  port  of  loading 
to  ship  the  cargo. 

279.  The  further  question  may  he  raised,  whether  an  Is  there  an 
insurable  interest  in  freight  may  not  cominenoe  at  an  earlier  ^SJ^^L 

period.     The  series  of  cases  on  the  subject  began  in  1746  '^^eifirhtae 
,       ^„  soon  as  tbe 

With  Tonga  v\  Watts,  in  which  the  Court  lield  that  the  contractis 
insurablo  interest  did  not  begin  until  the  goods  were  actually  xrndency  of 
loaded.    The  cases  on  freight  proper  show  how  the  Courts, 
wherever  there  was  an  actual  contract  for  freight,  invariably 
relaxed  the  rule  laid  down  in  Tonge  v.  Watts  sufficiently  to 
enable  the  assured  to  recover.    As  regards  charter-party 
freight,  the  principle  first  applied  in  1795,  in  Thompson  v. 
Taylor,  that  there  is  an  insurable  interest  in  the  whole  freight 
as  soon  as  the  chartered  voyage  has  begun,  enabled  the  Courts 
to  decide  every  case  before  Barber  v.  Fleming  in  favour 
of  the  assured.     In  Barber  v.  Fleming,  where  the  voyage 
described  in.  the  charter-party  had  not  begun,  the  Court  went 
beyond  this  principle  and  declared  that  the  shipowner  had 
an  insurable  interest  when  the  ship  was  on  her  way  to  her 
loading  port  for  the  purpose  of  fulfilling  her  charter  (a?). 

It  may  be  urged  that  when  a  shipowner  has  made  a 
contract  under  which  he  will  in  the  ordinary  course  earn 
freight,  he  ought  at  once  to  be  entitled  to  protect  himself 
against  a  loss  of  that  freight  by  the  maritime  viaks  to  which 
his  ship  is  exposed  (y) .    If,  for  instance,  a  shipowner  has 

(a?)  In  Ward  v.  Weir  (1&99'),  4  Com.  Cas.  222,  Mathew,  J.,  said: 
"  There  is  abundant  authority  that  during  the  pendency  of  the  outward 
royage  ike  homeward  freight  may  be  insured." 

(y)  Cockbam,  C.  J.,  meant,  perhaps,  to  st^HP  broad  a  principle 
AB  tlu8  when  he  nld,  in  Barber  v,  VUeadng:  "  From  the  moment  that  a 
veesel  is  chartered  to  go  from  port  A.  to  port  B.,  and  at  port  B.  to  take 

A. — ^VOL.  I.  25 
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entered  into  a  yeij  lueratiTe  diartw-pArty,  by  which  his 
is  let  for  six  montiis,  ^bm  being  only  a  stipulaticm  that  Abo 

shall  be  placed  at  the  charterer's  disposal  on  or  before  a  given 
day,  the  shipowner,  however,  being  left  free  to  employ  her  as 
he  thinks  fit  in  the  meaawlule,  he  may  be  preTetated  from' 
earning  freight  under  this  charter-party  by  the  loss  of  or 
damage  to  his  ship  in  the  course  of  an  interim  voyage.  If 
he  has  effected  a  policy  eo  wcrnied  as  to  cover  a  loss  of  this 
fireight  by  the  poriU  of  the  intmm  voyage,  oi^t  he  not  to 
be  able  to  recover  under  the  policy? 

Against  this  contention  there  is,  no  doubt,  the  weighty 
arguBaent  that  freight  is  not  idtogether  a  profit,  but  is  only 
earned  by  the  expenditure  of  mon^,  and  that  to  allow  a 
shipowner  to  recover  for  a  loss  of  freight,  when  he  has,, 
perhaps,  incurred  no  expense  for  the  purpose  of  earning  it, 
is  to  depart  frcMii  Ihe  pnneifde  that  insurance  is  a  contract 
of  indemnity  (z) .  Blackburn,  J .,  in  Barber  1;.  Fleming,  and 
Phillips,  whom  he  quotes  with  approval,  make  the  insurable 
interest  in  freight  eoBmeaoe  when  expense  is  incurred  to 
earn  the  freight  (a) .  Yet  the  principle  <^  indemnity  was 
long  ago  departed  from  in  insurances  on  freight,  when  the 
right  of  the  assured  to  recover  in  all  cases  the  gross  freight 
was  recognised,  and  it  is  now  <^rly  poedble  to  recover  for  a 
loss  of  freight  when  little  or  no  expense  has  been  incurred 

a  cargo  and  bring  home  that  cargo  to  England,  or  to  take  it  to  any  port, 
wkidi  I  will  eall  port  C,  for  freight,  the  shipowner,  having  got  sndhi  • 
coiitrMt,  1m»  am  mtwait  mqiMftUMuibly  m  ecnung  tiw  freiglit  seeored 
to  kim  by  ilie  eharter;  mad  htmag  soch  mi  mtereil,  it  is  maaifett  ikat 
that  i«ieMfl  it  inMoable":  L.  B.  6  Q.  B.  p.  «7.  The  context,  haw- 
ever,  laaiiee  it  devbtlU  wkBOiiw  the  learned  CSiief  Jnttiee  did  not  intend 
bli  remarks  to  refer  only  to  a  ship  already  at  A.  or  on  the  way  fton 
A.  to  B.  TkoB  ftmmge  from  the  judgment  of  Oockburn,  C.  J.,  was 
quoted  with  approval  by  Martin,  B.,  in  Foley  v.  United  Fire,  &c.  Ins. 
Co.  (1870),  L.  R.  5  C.  P.  163.  See  also  per  Lord  Esher,  M.  R.,  in  The 
Copernicus,  [1896]  P.  at  p.  239:  "No  doubt  as  aoon  as  a  shipowner  has 
got  a  binding  contract  with  somebody  to  put  goods  on  board  his  ship,  he 
has  an  insurable  interest." 

(z)  Thb  argument  could  not  be  used  in  the  ease  of  a  policy  on  profits 
of  chaxiw. 

(«)  See  Bnrber  v.  Fleming  (186&),  L.  B.  5  Q.  B.  69,  71 ;  1  PhiUips, 
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hj  the  assured.  Thus,  if  a  sh^  on  an  outward  voyage  imm  Seet.  279. 
A.  to  B.  he  diartered  to  oomplete  that  voyage,  and  then 

take  a  homeward  cargo  from  B.  to  A.,  the  homeward  freight 
oan  at  once  be  insured  and  recovered  if  the  ship  be  lost  the 
next  day 

As  'we  have  already  pointed  out,  all  the  cases  on  insurable 
interest,  in  which  there  has  been  an  actual  contract  for 
freight,  have  been  deoided  in  favour  ,  of  the  aatmed.  The 
legal  conception  of  insurable  intmet  has  been  oontinuously- 
-expanding  (c),  and  possibly  the  Courts  may  on  some  future 
^occasion  continue  this  process  of  expansion,  and  hold  that 
ithe  existence  oi  a  ocmtract  for  fireight  in  iiadf  gireB  an 
ansurable  interest  in  the  freight .  But  the  existing  authorities 
•do  not  support  this  extension  of  the  rule. 

If,  however,  it  should  be  oonaidered  that  the  wide  piinmple 
^cannot  be  supported,  there  are  strong  grounds  for  thinking 
that  the  profits  which  a  shipowner  expects  to  make  on  a 
contract  of  affreightment  may  be  insurable  as  soon  as  the 
contract  has  been  made  {d), 

279a.  It  is  now  neceesary  to  consider  the  bearing  of  the  The  Marine 
Marine  Insurance  Act,  1906,  upon  the  subject  of  this  dk-  andmsnrable 
'Cussion.    In  Rule  3  of  the  rules  for  the  construction  of  the  j^^J^^t 
policy  in  Schedule  I.,  which  must  be  applied  unless  the  con- 
text otheswise  requires,  the  following  rules  are  laid  down 
ivith  reference  to' the  attachm^t  of  the  risk  on  fteig^t: — 

(c)  Where  chartered  freight  is  insured  "at  and  from" 
a  particular  place,  and  the  ship  is  at  that  place  in  good 
saifety  when  tiie  contract  is  oonckided,  the  nak  atlai^es 


(J)  It  may,  however,  be  said  that  the  expenses  of  the  outward  voyage 
are  in  every  case  incurred  partly  or  in  whole  for  the  homeward  voyage. 
See  per  Coekburn,  O.  J.,  in  Barber  v.  Fleming  (1869),  L.  R.  5  Q.  B.  67. 

(c)  Sec  per  Walton,  J.,  in  Moran  v.  Uzielli,  [1905]  2  K.  B.  563. 

(d)  In  Manchester  Liners  v.  British  and  Foreign  Mar.  Ins.  Co. 
(1901),  7  Com.  Cas.  26,  33,  Walton,  J.,  expressed  the  view  that  a  ship- 
owner has  an  insurable  interest  in  the  use  of  his  ship,  independent  of 
any  particular  contraot  of  affreightment;  but  waa  seemingly  of  opinion 
iiiat  snch  interest  ia  not  insorahle  as  fright.  See,  farther,  infra,  §  288. 
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Inunedi^ldy.  If-i^  be  not  ^ime  wrkm  tiie  oontract  is 
ooiM^nded,  the  ride  aittaelies  as  soon  ta  she  amTes  tiieiv^ 
in  good  saletj. 

(d)  Where  freight,  other  than  chartered  freight,  is 
payable  witho.ut  special  conditions  and  is  insured  "at  and 
from  "  ,a  particular  place,  the  risk  attaches  pro  rata  as 
the  goods  or  meichaadise  are  shipped ;  provided  that  if 
there  be  eao'go;  in  readiness  which  belongs  to  the  ship- 
epiaM,  or  which  some  other  pecNii  has  oontraoted  with 
Itbn  loi  ship,  jfte  tiA  agfclaehes  as  sooa  as  the  ship  is 
ready  toi  reoenre  eadk  eargo. 

Tkm  is  nothing  in  Sole  3  (o)  whieh  oonfliots  with  the 
ptindples  relating  to       oommenoemnt  of  the  insurable 

interest  in  chartered  freight  which  the  editors  have  deduced 
iMXsm  the  decisions.  As  regards  the  insurable  interest  in 
IMght,  olim  than  oharteied  freight,  howev^,  Bnle  3  (d) 
must  not  be  overlooked.  The  question  whether  the  assured 
had  at  the  time  of  the  loss  an  insurable  interest,  and  the 
question  whether  the  xask  has  attadied  under  the  polioy,  have 
Qsualljr  been  treated  together  (e) .  If,  as  wias  Amonld's  view^ 
the  ratio  decidendi  of  the  cases  was  that  the  risk  under  a 
polioj  "at  and  from"  the  place  of  loading  attached  when 
the  ship  wlw  at  siidi  {dace  as  socm  as  there  waa  an  insurable> 
interest  in  the  freight,  it  may  be  argued  that  Rule  3  (d)  is 
based  on  the  view  that,  as  regards  freight  proper  and  the 
fipeight  of  the  shipowner's  goods,  the  insurable  intmst  does 
not  begin  until  the  cargo  is  in  readiness,  and  the  ship  is 
ready  to  receive  it,  and  that  the  rule  disregards  the  decisions 
which,  in  the  opinion  of  the  editors,  extended  the  principle 
laid  down  by  Amould.  Inaraiueh,  howev^,  as  the  Aet 
nowhere  lays  down  any  rule  in  relation  to  the  commencement 
of  the  insurable  interest  in  freight,  it  is  submitted  that 
BuIe  3  (d)  does  not  affect  these  dedsions  so  far  as  they  deter- 
mine the  question  of  insurable  interest.  If  this  be  correct, 
and  the  insurable  interest  do  commence  before  the  ship  and 
cargo  are  ready^  it   wiU  be  possible,  notwithstanding 


{e)  See,  for  instance,  Arnould,  2nd  ed.  pp.  287— 522  et  »eq.^ 
and  the  xemarks,  ante,  §  2d5. 
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Bule  3  (d),  to  recover  under  a  properly  worded  policy  for  Seel  avia. 
any  loss  of  freight  which  has  occurred  after  the  commence- 
ment  of  such  interest. 

280.  A  shipowner  who  has  entered  into  recognizances  in  Sidpowiur's 
the  Admiralty  CSourt  to  pay  the  salvors  of  ship  and  cargo  ISSt^L 
has  a  lien  on,  and  therefore  an  insurable  interest  in,  the  J^^^^^^ 
cargo  for  the  average  contribution  due  to  him  from  its 

owners  (/).  He  may  also  protect  himsdf  by  insurance  in HiOnfitfai 
against  charges  imposed  by  the  Merchant  Shipping  Act  in 
respect  of  the  carriage  of  passengers  {g) .  He  has,  besides,  -AjoSTSe- 
an  insurable  interest  in  respect  of  liabilities  ccrasequ^t  on 
the  casualties  enumerated  in  Part  VIII.  of  the  Merchant 
Shipping  Act,  1894  {h),  and  of  other  liabilities  resulting 
from  casualties  happening  in  the  course  of  the  navigation 
of  his  ship. 

281.  A  party  seeking  to  recover  on  a  policy  must,  as  we  lnraraU« 
have  already  seen,  have  been  interested  in  the  subject  of 
insiuance  at  the  time  of  loss  (t).  If,  therefoie,  the  insural^  KeadM. 
interest  depends  upon  a  sale,  the  vendee  must  have  acquired 
a  complete  title  to  the  thing  insured  befoi-e  the  loss,  or  it 
must  be  at  his  risk  uiuier  the  contract  of  sale,  othmrke  he 
can.  recover  notiiiing  on  his  policy;  mkI,  cm  the  same  grounds, 
the  vendor,  if  he  have  not  absolutely  parted  with  all  his 
interest  before  the  loss,  may  still  recover  in  respect  of  such 
interest  as  remains  in  hhn  at  that  time. 

Thus,  where  the  owner  of  a  ship  had  sold  her  under  an  Voiaor 

agreement  that  he  would  pay  the  purchaser  500Z.  if  a  loss  F^^^i^in? 
1  1      •  1  •      1  1  interest m 

happened  withm  three  months,  the  Court  held  that  to  this  oIuitteL 

(/)  Briggs  «.  Meidumi  Trades'  AoMioiiiliNiii  (1840),  IS  Q.  B.  167. 
It  was  held  <^  flie  intoNit  was  ndBdnatly  d«enbed  as  ''avvrage 

expenses."  Of.  Dodwell  v.  Mmiich  Aai.  CVk  (1M6),  12S  Ml; 
affd.  (1904),  128  Fed.  R.  835. 

{fj)  Merchant  Shipping  Act,  1894,  ss.  328—335.   See  Gtbson  v.  Brad- 
ford (1855),  4  E.  &  B.  586;  WllUs  v.  Cooke  (ISfifi),  6  B.  &  B.  641.  ' 

(/<)  Merchant  Shipping  Act,  1894,  s.  506. 

(0  See  ante,  §§  254,  258.    The  statement  in  th«  text  is  subjeot  to  the 
proviso  in  sect.  6  (1)  of  the  Mar.  Ins.  Act,  1906. 
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S81.  extent  he  il^  had  m  mtmEWt  in  tlie  eaiety  of  tbci  ship,  and 


tlnveloiie  might  leoorer  against  the  members  of  a  mutual 
insnr&nee  society,  to  which  he  belonged,  for  such  amount  of 
oQntrihatilm  m,  hj  the  roles  of  the  sodetj,  he  was  entitled 
to  iQcdfe  (k). 

^j^^        182.  When  the  bajer  and  seller  of  goods  do  not  live  in  the 
I  vMlly  same  place,  it  is  generallj  necessary,  in  order  to  determine 

ids 

who  has  an  insurable  interest  during  the  transit,  to  ascertain 


when  the  pn^wrtj;  passes  to  the  buyer.  This  question 
beluigs  to  the  kw  vilating  to  the  sale  of  goods,  and  only  a 

few  leading  principles  will  be  stated  here,  in  the  terms  of 
the  Sale  of  Goods  Act,  1893  (Z). 
RuiesmSale      Whm  thete  is  a  GODtrac^  f or  the  sale  of  speoific  or  asoer- 

of  Goods  A.ct       .     j        J     1  . 

M  to  tnnilHr  tamed  goods,  the  property  m  them  is  transferred  to  the  buyer 
at  such  times  as  the  parties  intend  it  to  be  transferred  (m). 
Where  tbs  oontraot  is  imeonditional  and  the  goods  are  speeifio 
goods  in  a  ddhT«raUe  sU^,  the  property  passes  when  the 
contract  is  made  (n) . 

Where  there  is  a  contract  for  the  sale  of  unascertained 
or  fature  goods  hj  desoriptioin,  and  goods  of  that  descnption 
and  in  a  deliTerable  state  are  unconditionally  appropriated  to 
the  contract,  either  by  the  seller  with  the  assent  express  or 
in^lied  of  the  bojer,  ax  by  the  buyWr  with  the  assent  of  the 
seOer,  tiie  property  passes  to  the  bnyefr(o).  Sndi  uncon- 
ditional appropriation  takes  place  when,  in  pursuance  of  the 
oontract,  the  seller  delivers  the  goods  to  the  buyer  or  to  a 
earlier  or  gtbflg  baflae  lor  the  parpose  of  transmisriop  to  the 
buyer,  and  does  not  resenre  the  right  of  disposal  (p).  * 

(ft)  BMi  #.  Oafo  (17M),  S  Berr.  ISIS. 

(0  8m  gvMnOty  SiOe  irf  Qoods  Aet,  18SS  («S  k  57  Viot.  c.  71), 
M.  18 — SS,  M  to  the  transfer  of  property  in  goodt  and  as  to  the  title  to 
goods;  also  Benjamin  on  Sale,  bk.  ii.  cc.  2 — 6,  pp.  S13 — 101,  5th  ed. 

(m)  Sale  of  Goods  Act,  s.  17.    See  Anderson  v,  Moriee  (1S7S),  1 
App.  Cas.  713;  Reid  v.  Macbeth,  [1904]  A.  C.  223. 
(n)  Sale  of  Goods  Act,  s.  18«,  r.  1. 

(o)  Sale  of  Goods  Ac*,  b.  18,  r.  5  (1);  see  Sparkes  v.  Marshall 
(1836),  2  Bing.  N.  G.  761;  Healy  v.  Hewlett,  £1917]  1  K.  B.  337; 
Pignataro  v.  Gilroy,  [1919]  1  K.  B.  459. 

(ji)  Ihid.  r.  5  (2).    See  Fragano  v.  Long  (1825),  4  B.  &  Cr.  210; 
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If  the  seller  of  goods  by  the  terms  of  the  ooutract  or  appro-  Sect.  ssa. 
priaticm  reserves  the  right  of  disposal  of  the  goods  until 
certain  conditions  are  fulfilled,  then,  notwithstanding  the 
delivery  of  the  goods  to  the  bujer  or  to  a  carri^  or  otther 
hailee  for  transmissioiiy  the  property  does  not  pass  to  the 
buyer  until  tho  conditi<Mi  is  fulfilled  (g).  When  goods 
shipped  are  by  the  bill  of  lading  deliverable  to  the  order  of 
the  seller  or  his  agent,  the  seller  is  pnmd  fflck  deemed  to 
reserve  the  right  of  disposal  (r). 

Where  the  seller  of  goods  draws  on  the  buyer  for  the 
price  and  transmits  the  bill  of  exchange  and  bill  of  lading 
together  to  him,  to  secure  acc^tanoe  or  payment  of  the  bill 
of  exchange,  the  buyer  is  bound  to  return  the  bill  of  lading 
if  he  does  not  honour  the  bill  of  exchange;  and  if  he 
wrongfully  retaina  the  bill  of  lading  the  property  in  the 
goods  does  n<M:  pass  to  him  (s) . 

lOtehel  V.  Ede  (1840),  11  A.  &  £.  8S»;  9  L.  J.  Q.  B.  187;  Tre^ellas  v. 
SeweU  (1826),  7  H.  &  K.  d74;  Joyoe  v.  Swaan  (1864),  17  O.B.N.  S. 
84;  Castle  v.  Hayford  (Eat.  CSi.)  (1872),  L.  B.  7  Ex.  98;  HiraiMta 
Imperial  Ottoman  Bank  (C.  A.)  (im),  3  Ex.  D.  164;  Colonial  Ins. 
Co.  of  New  Zealand  t^.  Adelaide  Manne  Ins.  Co.  (1886),  12  App.  Cas. 
128. 

(q)  Sale  of  Goods  Act,  s.  19  (2).    See  Mitchel  v.  Ede  (1840),  11  A. 
&  E.  8&8;  9  L.  J.  Q.  B.  187,  and  the  cases  in  the  next  note. 

(r)  Ibid.  8.  19  (2).  See  Wait  v.  Baker  (1848),  2  Ex.  1;  17  L.J. 
Ex.  307;  Og^  v.  Shuter  (C.  A.)  (1875),  1  C.  P.  D.  47.  In  Joyce  r. 
Swann  (1864),  17  C.  B.  N.  S.  84,  the  prima  facie  inference  was  nega- 
tived by  the  jury,  and  their  finding  that  the  seller  had  taken  the  bills 
of  lading  in  his  own  name  only  as  agpent  for  the  buyer  was  upheld.  See 
Seagrave  v.  Union  Marine  Ins.  Oi>.  (1866),  L.  R.  1  C.  P.  305,  another 
seiion  on  a  polioy  in  reepect  of  the  same  loss,  in  which  the  evidence  was 
pomewhat  dilimnt.  The  primd  faeie  inference  k  not  ne^tived  by 
the  mere  fact  that  the  diip  belongs  to  or  is  chartered  by  the  bnyer. 
Turner  v.  Trustoee  of  Liverpool  Docks  (Ex.  Ch.)  (1851),  €  Ex.  548;  20 
L.  J.  Ex.  393;  Gabarron  v.  Kreeift  (1875),  L.  B.  10  Ex.  274,  280,  285. 
When  the  property  has  already  passed  by  an  unconditional  appropriation, 
the  fact  that  the  bills  of  lading  afterwards  make  the  goods  deliverable 
to  the  order  of  the  seller  does  not  destroy  the  eflBect  of  the  appropriation. 
Sparkes  v.  Marshall  (1836),  2  Bing.  N.  C.  761;  and  see  Coxe  v.  Harden 
(1803),  4  East,  211. 

(«)  Sale  of  Goods  Act,  s.  19  (3);  Shepherd  r.  Harrison  (1871),  L.  R. 
6  H.  L.  116.  The  buyer  may,  however,  by  transfer  of  the  bill  of  lading 
give  a  good  title  to  an  innocent  transferee.  S.  25  (2) ;  see  Cahn  t;. 
Pockett's  Briskd  Channel  Co.  (C.  A.),  [1899]  1  Q.  B.  643. 
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283.  Tke  foUowiug  ernes  illiptnite  tiie  ftpplieatioii  of  these 
rules  to  qae8ti(»i8  of  inearable  interest: — 

A.  entered  into  a  contract  for  the  purchase  of  a  cargo  of 
Eangoon  rice.  The  bought  note,  as  far  as  is  material,  was  in 
tliese  terms:  "  Booght  ....  the  cargo  of  ...  .  rice,  per 
*  Sunbeam'  ....  Payment  by  sellers'  draft  on  purchaser 
at  six  months'  sight,  with  documents  attached."  A.iiMored 
the  eai^  and  fcom  Bangoen."  The  ''Snnbeam"  was 
kading  the  agreed  cargo  in  the  Irrawaddy  River,  off 
Rangoon,  and  had  received  on  board  the  larger  portion 
thereof,  when  she  was  lost  with  the  rioe  then  on  board.  In 
the  CfMBiBum  FiMS  it  was  held  ^at,  wh^  the  rioe  was  appro- 
priated to  the  contract  by  putting  it  on  board,  an  insurable 
interest  therein  passed  to  the  buyer,  the  plaintilE.  In  the 
Exchequer  Chamber  it  was  heAd  that  the  contract,  being  for 
the  cai^  of  rice  per  the  "Snnbeam,"  and  the  time  for 
making  out  the  shipping  documents  (which  were  to  be 
attached  to  the  seUers'  draft)  not  having  arziyed  at  the  time 
of  1^  loss,  no  interest  had  pasaed  to  the  buyer,  or  would 
pass  until  the  complete  cargo  was  loaded  on  board.  In  the 
House  of  Lords  the  law  lords  were  equally  divided,  and 
therefm^  the  judgment  of  the  Exchequer  Chamber  was 
affirmed,  and  A.  did  not  recover  on  the  policy  (t). 

iM^Go^of  ^  ^'  ^  purchase  a  cargo  of  wheat,  free  on 

New  z4iand  board  at  Timaru^  at  4»,  7d.  per  mok.    They  chart^ed  a 
steams,  which  began  to  load  at  Timaru,  and  before  the 

loading  was  completed  the  ship  and  cargo  were  there  lost. 
The  Privy  Council  held  that  delivery  from  time  to  time  to 
the  master  of  the  ship  vested  the  property  in  the  wheat  as  it 
was  deJUvered  in  the  buyers,  and  consequently  that  the  latter 
had  an  insurable  interest  in  the  cargo  on  board  at  the  time 
of  the  loss.  They  distinguidied  Anderson  t^.  Moriee  {u)  on 
tbe  ground  that  there  the  vendors  sold  a  particular  cargo  on 
a  ship  chartered  by  them.    "  The  cargo  to  be  purchased  in 

(0  Anderson  v.  Morice  (1874-),  L.  R.  10  C.  P.  68;  in  the  fix.  Ch. 
(1875),  ibid.  609;  (1876),  1  App.  Cas.  7ia. 
(w)  Supra. 
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that  case  was  an  eirttre  thing  ....  and  would  not  be  in  8«et. 
existence  until  the  whole  cargo  should  be  put  on  board." 
"  The  master  of  the  '  Sunbeam '  received  it  on  their  account, 
and  not  on  account  of  the  purchasers.  The  purchaseis'  right 
was  to  depend  on  the  shipping  docum^ts,  whi<^  were  to  be 
under  the  direction  of  the  sellers.  In  the  present  case  .... 
the  contractors  were  delivering  it  (the  wheat)  to  the  pur- 
chasm  in  pnrmiaBee  of  their  c(mliact  to  pmt  it  free  on  board, 
the  master  of  the  vessel  which  had  been  chartered  by  diem 
being  their  agent  to  receive  it  on  their  account"  (x). 

284.  Unless  otherwise  agreed,  goods  are  at  the  seller's  risk  in  general 
imtii  the  property  is  transferred  to  the  buyer,  and  from  the  ^SStaL*  ^ 


time  of  such  transfer  they  are  at  the  buyer's  ri«d^,  whetheit 

delivery  has  been  made  or  not  (y).    Therefore,  in  general,  if 

under  a  contract  of  sale  the  property  in  sea-borne  goods  doesi 

not  vest  in  the  buyer  until  arrival,  he  has  no  insurable  intmsl 

in  them  during  the  transit.    If,  however,  by  the  contract.  In  contract  of 

the  goods  are  to  be  at  his  risk  during  the  voyage,  he  has  an  ^^^maj 

insurable  interest  in  tbiom  during  the  same  (z),  SS^iae 

Similarly,  the  parties  may  agree  that  the  property  in  goods 
shall  vest  in  the  buyer  at  the  time  of  shipment;  but  that  the 
goods  shall  be  at  the  seller's  risk  during  the  transit,  or  thai) 
the  price  shall  not  be  paid  unless  they  arrive  safely. 
Obviously  the  seller  has  an  insurable  interest  in  this 
case  (a). 

D.  <&  Co.  sold  to  the  plaintiff,  Stock,  200  tons  of  sugar,  ingiu«r. 
f .  o.  b.  at  Hamburg;  payment  to  be  by  cash  in  London  in 
exchange  for  bills  of  lading.    D.  &  Co.  had  already  sold  to 
B.  200  tons  of  the  same  quality  of  sugar  on  the  same  terme, 
and  the  plaintiff  ultimately  became  the  purchaser  from  B. 

{x)  Colonial  Ins.  Go.  <tf  Neir  Zeafauid  v.  Adelaide  Manae  Im.  Cb. 

(1886),  12  App.  Cas.  128. 
(y)  Sale  of  Goods  Act,  1893,  s.  20. 

(z)  Inglis  V.  Stock  (1885),  10  App.  Cas.  263;  53  L.  J.  Q.  B.  356; 
see  also  Castle  v.  Playford  (1872),  L.  7  Ex.  98;  Healy  v,  BowM^ 
[1917]  1  K.  B.  337. 

(a)  Per  Blackburn,  J.,  Calcutta  and  Burmah  Steam  Navigation  Co. 
V.  Be  Matthos  (1863),  32  L.  J.  Q.  B.  322,  328. 
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a>4>  ol  tliifl  parcel  alsfi,  with  iia  o^&r  x^uuige  of  terms  except  a 
digiit  incoBase  of  price.  l%e  plaintiff  engaged  room  for  both 

parcels  of  sugar  ou  board  a  steamer  trading  from  Hamburg 
to  Bristol,  and  D.  &  Co.  by  their  agent  at  Hamburg  shipped 
sugar  lor  bolk  oositiaete  in  bags,  witlioat  alloo^iiig  the  bags 
to  the  respective  contracts.  They  intended,  according  to 
their  usual  practice,  of  which  the  plaintiff  had  knowledge,, 
to  make  mjb  a^r^nattoa  on  the  arriyal  of  the  sugar  in 
England.  Tb»  sugar  was  totally  lost  on  the  voyage  to  Engf- 
land,  and  D.  &  Co.,  in  England,  after  hearing  of  the  loss, 
allocated  the  varioujs  bags  to  the  two  contracts.  The  plaintiff 
declared  for  both  paroeis  oadar  a  floating  policy,  and  in  an 
action  on  the  policy  the  underwriters  contended  that  he  had 
no  insurable  interest.  In  the  Court  of  Appeal,  Brett,  M.  R.^ 
hdd  that,  as  no  aj^^ropriation  of  a  i^pedfic  porti<m  of  the 
goods  had  been  made  at  the  time  of  the  loss,  the  propertyt 
had  not  passed;  but  that,  under  such  a  course  of  dealing  aa 
existed  between  the  parties,  when  part  of  a  cargo  in  bulk  had 
been  sold  "free  on  board,"  the  goods  wens  at  the  risk  of  the 
buyer,  and  therefore  the  plaintiff  had  an  insurable  interest. 
Baggallay,  L.  J.,  thought  this  correct;  but  he  and  Lindley, 
L.  J.,  decided  the  case  on  the  ground  that,  apart  from  the 
dfect  of  the  "f.  o.  b."  condition,  the  goods  were  at  the 
buyer's  risk  (6). 

The  House  of  Lords  affirmed  the  judgment  of  the  Court  of 
Appeal,  also  on  the  ground  that  the  goods  when  shipped  were 
at  the  buyer's  risk  (c) .  Lord  Selbome's  decision  ssems  to 
be  based  on  the  "f.  o.  b."  condition;  while  Lord  Blackburn 
said  that  ndietlier  the  sugar  am^ed  ex  not  the  plaintiff  was 
bound  by  his  contract  to  pay  for  it  on  presentation  of  the 
bills  of  lading.  Li  answer  to  the  argument  that  there  was 
no  insuraMe  interest  because  there  had  been  no  allocation  of 
bags  to  the  two  contracts,  L<Hrd  Bladkbum  said  he  could  see 
no  reason  why  an  undivided  interest  in  a  parcel  of  goods 
might  not  be  described  as  an  interest  in  goods  juat  as  much 


(b)  Stock  V.  Inglis  (1884),  12  Q.  B.  D.  564;  53  L.  J.  Q.  B.  356. 
(«)  Inglis  V.  Stock  (1885),  10  App.  Cas.  263. 
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as  if  it  were  an  interest  in  every  portion  of  the  goods  (d),  s«et. 
Sect.  S  of  the  Marine  Insurance  A<^,  1906,  which  declares 

that  "  partial  interest  of  any  nature  is  insurable,"  seems  to 
a£^m  Lord  Blackburn's  vijew  on  this  point  (e). 

285.  An  arrangement  by  which  the  buyer  undertakes  the  Agreement  to 
risk  before  the  property  in  ike  goods  passes  to  him  may  be  behD^d^^ 
implied  from  the  acts  of  the  parties,  when  not  inconsistent  f^^S.I®****' 
with  the  express  terms  of  their  agreement  (/) ;  but  these 
acts,  said  Lord  Chelmsford,  must  manifest  the  intention 
of  the  parties  without  ambiguity  (^).    In  Anderson  v. 
Morice  (h),  the  sellers  having  sent  a  telegram  advising  the 
buyers  as  to  insuring,  and  the  latter  having  effected  an 
insurance  *'at  and  from  Bangoon,"  it  was  ecmtoided  that 
thereby  the  intention  of  the  buyer  to  take  the  risk  as  soon  as 
any  rice  was  shipped  was  established.    Lord  O'Hagan  and 
Itord  Selhome  thought  that  su^oh  an  intention  was  proved, 
while  Lord  CheUnsford  and  Lord  KtL^eaAej  imce  of  a 
contrary  opinion. 

It  is  su^bmitted,  adopting  the  construction  of  the  contract 
which  prevailed  (viz.,  that  what  was  sold  was  a  complete 
cargo,  and  therefore  the  property  did  not  vest  until  the  whole 
cargo  was  on  board),  that  the  decision  of  Lord  Chelmsfozxi 
and  Lord  Hatherley  is  sound.  While  the  ship  remained  at 
Bangoon,  after  the  loading  was  complete,  the  cargo  would 
have  been  at  the  buyer's  risk.  Therefore  the  fact  that,  after 
being  warned,  he  insured  the  cargo  "  at  Rangoon  "  does  not 
neoessarily  diow  that  the  parties  had  intended  the  ride  to  be 
his  during  the  time  of  loading.  And  the  principle  laid  down 
by  Lord  Chelmsford  that  where  the  acts,  and  not  the  express 
contract  of  the  parties,  are  r^ed  on  to  prove  that  goods  are 
not  at  the  owner's  risk,  the  acts  must  be  free  from  ambiguity, 

•(d)  Ibid. 

(e)  See  ante,  §  259a. 

(/)  Anderson  v.  Morice  (1876),  1  App.  Cas.  713;  46  L.  J.  C.  P.  11; 
per  Lord  Hatherley,  1  App.  Cas.  729 j  Lord  O'Hagan,  ibid,  743; 
Lord  Selborne,  ibid.  746. 

(g)  Anderson  v.  Morice  (1876),  1  App.  Cas.  713,  at  p.  723. 

(A)  Supra.   See  the  facte  stated,  ante,  §  283. 
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is  essentiaUy  a  reasonable  one,  though  in  this  case  it  maj. 
have  led  to  a  hard  result. 

^j^l^  Whenaniinpaidsdler  of  goods  exercises  the  right  of 

im  imiifti.  stoppage  m  trmmt%  his  act  does  not  amount  to  a  rescission  of 
the  contract,  so  as  to  deprive  the  buyer  of  the  property  which 
he  has  acquired  in  the  goods;  but  it  gives  the  seller  a  lien  on 
tlie  goods  for  the  price  (t).  It  fc^ows  ihtA  the  esmise  af 
the  right  of  stoppage  in  transitu  does  not  put  an  end  to  the 
insurable  interest  of  the  buyer;  for  he  remains  the  owner  of 
the  goods  subject  to  the  lien,  and  tain  tke.flame  position  as  a 
mortgagor  who  has  an  insoiabie  iatorert  to  tbe  full  value  qi 
tlie  property  (k). 

The  seller  who  has  exercised  the  right  of  8to|)page  in 
iramitu  has  obviouslj  an  insurable  ii^^rest,  to  the  extent  at 
kaiBt  of  his  lien. 

Parsons  is  of  opinion  t!liat  an  unpaid  seller  of  goods  has  an 
insurable  interest  in  them  until  they  reach  the  buyer,  on  the 
ground  that  he  hss  a  lien  until  4his  takss  place  (I).  It 
seems  clear,  however,  that  an  unpaid  seller  who  has  parted 
both  with  the  possession  of  the  goods  and  the  property  in 
thm,  has  in  genexal  no  issoKaUie  interest  until  he  eaoraeises 
his  right  of  stoppage.  He  has  no  right  to  stc^  ihe  goods 
unless  the  buyer  is  insolvent,  and  not  even  then  if  the  buyer 
has  sold  them  and  transferred  the  bill  of  lading  or  other 
doeom^t  of  title  (m).  Itipoold  be  contrary  to  the  prinmples 
on  which  an  insurable  interest  depends  if  a  seller  who  had 
parted  with  the  property  and  poeeession  could  insure  the 
foods  and,  if  thej  wexe  lost  and  the  bny^  afterward 
InsidTent,  recover  their  valiie,  sinee  at  the  time  of  the  loss  he 

(0  Sale  of  Goods  Act,  1893,  as.  44,  48;  cf.  Booth  SS.  Co.,  Ltd.  v. 
Cmtgo  Meet  Iron  Co.,  Ltd.,  [1919]  2  K.  B.  570.  i^or  the  duration  of 
^  trmnnt^  Me  ■.  46  of  the  Aot. 

(*)  Pott.  $  m.  Amonld  teems  to  have  limited  his  riglit  or  that  of 
his  asBignees  to  xeeover,  to  losses  oeeonii^  before  iJie  right  of  stoppage 
wm  exereised  (iad  ed.  ynL  i.  p.  prindple  stated  in  the  lest 

seems  to  the  editors,  however,  to  be  dear. 

(1)  1  Parsons,  Ins.  232. 

(m)  Sale  of  Goods  Aet^  1S98,  s.  47. 
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had  no  right  to  take  possession.  Even  if  the  buyer  became  Sect.  286. 
insolvent  and  the  goods  were  afterwards  lost,  the  vendor  not 
having  exercised  the  right  of  stoppage,  the  latter,  it  is  suh- 
mitted,  could  not  recover  on  an  insurance;  he  had  not 
gained  a  lien,  and  the  loss  made  it  impossible  for  him  ever  to 
aoquire  one  (n). 

Insurable 

287.  An  insurable  interest  in  profits^  it  has  been  said,  is  ^bS^  ^ 
constituted  by  an  expectancy  coupled  with  a  present  exist- 
ing title  "  (o).  If  the  term  "  a  present  existing  title  "  implies 
that  the  prepay  in  the  goods  from  which  profits  are  expected 
to  arise  mmt  at  the  time  of  the  loss  be  in  the  assured,  the  use 
of  this  term  is  not  accurate  (p) .  It  is  in  geneml,  however, 
true  that  the  existence  of  an  insurable  interest  depends  on 
ownership  in  this  sense,  that  unless  the  assured  is  or  has  been 
the  owner  of  the  goods,  he  must  have  entered  into  a  binding 
contract  for  the  purchase  of  them  (g). 

A  vague  possibi6ty  of  realizing  profits,  wHich  may  or  may 
not  be  made,  will  not  suffice  (r) .  In  this  country  the  right 
to  recover  on  the  policy  is  dependent  on  proof  that  profits 
would  have  been  made  if  the  goodis  had  arrived.  In  the 
earlieet  cases,  indeed,  such  as  Grant  v.  Paridnaon,  and 
Barclay  v.  Cousins,  the  Court  was  satisfied  with  evidence  of  a 
general  probability  of  the  profitable  issue  of  the  adventure 
founded  on  the  coarse  and  character  of  the  trade  in  which  it 
was  made  {s) ;  but  in  subsequent  cases  the  Courts  adopted  a 
stricter  rule. 

Thus  in  Hodgson  t?.  Glover,  where  the  policy  was  on 
"  profits  "  upon  an  adventure  from  Liverpool  to  the  African 

(m)  See,  however,  Moran  v.  Uzielli,  [1905]  2  E.  B.  dd$,  ante,  §  267a. 

(o)  2nd  ed.  of  this  work,  p.  290. 

(/?)  See  Mar.  Ins.  Act,  1906,  s.  5  (2),  ante,  §  254. 

{q)  See  Stockdale  v.  Dunlop  (1840),  6  M.  &  W.  224;  and  the  remarks 
on  this  case,  1  Parsons,  Ins.  193. 

(/•)  Sparkes  v.  Marshall  (1836),  2  Bing.  N.  C.  761. 

(*)  Grant  v.  Parkinson  (1781),  3  Dougl.  16  (see  also  Lucena  r. 
Graufurd  (1802),  3  B.  &  P.  85,  where  a  report  of  the  case  is  given 
frem  ICr.  Dnnniiig's  brief  and  a  MS.  note;  1  Marshall,  Ins.  95;  2 
Park,  Ing.  661);  Barclay  v.  Cousins  (1802),.  2  East,  644.  See  the 
obvervatitms  of  Lawrence,  J.,  ibid.,  p.  660. 
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coast,  the  outward  cargo  to  be  bartered  for  slaves,  and  the 
fikires  to  be  carried  on  m  ship  to  the  West  Indies  for 
sde,  the  Court  noDsnited  the  plaintiff,  because  he  did  not 
show  that,  if  no  loss  had  intervened  and  the  slaves  had  all 
got  to  a  market,  any  profit  would  have  be^  produced  (t), 

Acoordingly,  in  the  next  case  of  a  similar  kind  which  came 
before  the  Court,  and  in  which  the  profit  insured  was  upon 
sale  of  a  homeward  cargo  of  flax  shipped  at  Eiga  for  Hull, 
care  was  taken  to  allege  in  the  dedaratkm,  and  to  {meoto  at 
tlie  trial,  that  the  flax,  had  it  arrived  sound,  would  have 
realized  a  profit  to  the  amount  insured  (w).  This  case  accord- 
ingly gives  the  rule  which  should  be  observed  in  {heading 
and  in  preparing  the  evidence. 
I^he^Haiiii  jj^  America  the  rule  is  different,  and  several  cases  there 
decided  establish  the  doctrine,  which  has  been  adopted  by 
the  Suprenie  Court  the  United  States,  that  it  is  a  ccmclu- 
^  sive  presumption  arising  on  proof  of  ownership  of  the  goods 
shipped  that  they  would  have  realized  a  profit  in  the  foreign 
market  (x).  Thus,  where  three-dghths  of  the  goods  were 
lost,  the  Cbort  htM  it  to  be  a  loss  of  that  proportion  of  the 
profits,  without  inquiring"  whether  there  would  have  been 
any  profits  had  the  goods  arrived  (y). 

Insurable         388.  It  has  beeu  said  that  the  assured  must  have  not  only 

interest  in 

pnAtB.  wim  an  expectancy  of  profit,  but,  coupled  therewith,  a  present 

^ttihe^"*  existing  title  to  the  subject-matter  out  of  which  the  profits 

Smmiiib^  are  expected  to  arise  («).  "  The  doctrine/'  says  Mr.  Justice 

(0  Hodgson  V.  Glover  (1805),  6  East,  316.  In  this  case  Lawrence,  J., 
differing  from  what  he  had  said  in  Barclay  v.  Cousins,  where  the  adven- 
ture was  exactly  similar,  agreed  with  the  rest  of  the  Court,  and  said: 
*'The  case  is  defective  in  not  showing-  that  if  there  had  beoi  no  ship- 
wreck there  would  have  been  some  profit." 

(m)  Eyre  v.  Glover  (1812),  16  East,  218. 

(«)  Patapsco  Ins.  Co.  v.  Coulter  (1830),  3  Peters'  Sup.  Court  R. 
222;  1  PliiUipe,  Ins.  s.  318;  1  Parsons,  Ins.  195. 

(jr)  LooMM  V.  8hsw  (1800),  2  Johns.  Cas.  36. 

(«)  ''I  admiV  says  Parke,  B.,  '^Osl  paoilts  may  be  insared,  bat 
tihttl  k  oa  iiie  giowid  tiyit  iii^  font  an  additkmid  pitrt  of  the  valae  of 
the  goodb  in  wkkk  the  ^buntif  hat  tihmfy  an  interest*':  see  StmMOe 
r.  Bvnhip  (ISit),  ^  M,  hW.  224, 292. 
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aftenvards  Chancellor)  Kent,  "  that  runs  through  all  the   Sect.  288. 
cases,  is,  that  the  assured  !iiiu6t  have  an  interest  in  the  subject- 
matter  from  which  the  pn^ts  are  to  proceed,  in  order  to 
prevent  the  policy  from  bein^  considered  a  wager  "  (a). 

There  can,  however,  be  no  doubt  that  an  insurable  interest 
in  profits  on  goods  may  exist,  although  the  goods  are  not,  at 
the  time  of  the  loss,  the  property  of  the  assured  (h).  Thus, 
where  a  purchaser  of  goods  "  to  arrive  "  sold  them  before 
shipment  on  the  same  terms,  but  at  a  higher  price,  the 
Exchequer  Chamber  hiul  no  doubt  tiiat  he  had  an  insurable 
interest  in  his  profit;  yet  the  property  in  the  goods  would  at 
no  time  be  in  him  (c).  A  fortiori,  the  assured  in  profits  has 
an  insurable  interest,  when  there  is  a  contract  under  which 
the  goods  will,  on  arrival,  become  his  property  (d).  We  have 
seen,  however,  that  unless  the  goods,  out  of  which  such  profit 
is  to  arise,  were  actually  shipped  on  board  at  time  of  loss,  he 
cannot  protect  such  interest  under  a  policy  in  the  common 
form  with  the  clause  "  beginning  the  adventure  in  the  said 
goods  from  the  loading  thereof  on  board  "(e). 

Whether  a  shipowner  has  an  insurable  interest  in  the  profit  insurable 
which  he  expects  to  make  by  the  use  of  his  ship  on  a  voyage  shipowner  in 
or  during  a  period  for  which  he  has  not  entered  into  a  con-  ^f^^ 
tract  for  freight  is  a  question  which  has  not  been  determined. 
There  iasome  authority  for  the  view  that  he  has  an  insurable 
interest  in  the  use  of  his  ship  (/);  but  if  this  view  be  correct. 


(a)  Per  Kent,  J.,  in  Abbott  r.  Sebor  (1802),  3  John.  Cas.  (N.  Y.)  89. 

(b)  See  Mar.  Ins.  Act,  1906,  e.  5  (2);  ante,  §  254. 

(c)  McSwiney  v,  Royal  Exchange  Ass.  Oo.  (1850),  14  Q.  B.  64S,  669; 
see  also  1  Parsons,  Ins.  191 — 194. 

(d)  It  is,  in  fact,  in  cases  of  this  kind  that  insnranoea  on  profits  are 
usually  eflFected.  A  buyer  of  goods  to  whom  the  property  has  already 
passed,  and  who  wishes  to  insuro  his  profits,  usually  takes  oat  a  valued 
policy  on  goods,  and  includes  the  profits  in  his  valuation. 

(e)  McSwiney  v.  Royal  Exchange  Ass.  Co.  (1849),  14  Q.  B.  634;  in 
«rror  (1850),  ibid.  046;  S.  C,  18  L.  J.  Q.  B.  193;  S.  P.,  Ilalhead  v. 
Young  (1856),  6  E.  &  B.  312;  25  L.  J.  Q.  B.  290;  ante,  §  238.; where 
the  facts  of  these  cases  are  set  out;  see  also  per  Willes,  J.,  in  Wilson  v. 
Jones  (1867),  L.  R.  2  Ex.  139,  146. 

(/)  Per  Walton,  J.,  Mandiester  Liners  v.  British  and  Foreign  Marine 
Ins.  Co.  (1907),  7  Ocnn.  Oas.  2C,  83;  ante,  §  239. 
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ita  it  is  «fi|ifdiimded  that  he  could  (mly  recover  in  an  exceptional 
case,  in  which  there  is  deinite  proof  that  the  pix^t  would 
have  been  realized  if  perils  of  the  sea  had  not  intenrsoed; 
e.g,,  where  the  vessel  is  lost  on  her  way  to  a  port,  where  the 
th^owner  it^oids  to  pot  h«r  "on  the  berth"  to  load  a 
general  cargo,  and  l^ere  is  e^c»oe  ^  a  reoMmerative 

cargo  would  in  the  ordinary  course  have  been  obtained. 

* 

Insurable  289.  Sect.  10  of  the  Marine  Insurance  Act,  1906,  declares 

that—"  The  lender  of  money  on  bottomry  or  respondentia 

^^^^^  has  an  insnrahle  interest  in  leqiect  of  the  loan." 

*  By  the  contract  of  bottomry,  if  the  ship  be  lost,  the  lender 
loses  all  his  money;  but  if  the  ship  arrive  in  safety,  then  he 
receives  badt  his  principal,  Mid  also  the  premium  or  maritime 
interest  agreed  upon.  1^  lender  im  bottomry  has  a  Hen 
on*  the  ship,  and  an  iusiiiablo  interest  in  her  safety,  and 
accordingly  money  lent  on  bottomiy  may,  when  so  described, 
be  the  subject  of  marine  insurance  (g)-  . 

The  insurable  interest  of  the  lender  in  these  cases  will 
depend  upon  the  validity  of  the  bottomry  bond.  In  order  to 
give  an  insurable  intwest  the  money  secured  by  the  instru- 
ment of  hypothecation  must,  upon  a  fair  ccmstruction  of  its 

Simondar.      terms,  be  made  to  depend  on  the  arrival  of  the  ship  (h). 

Hodgson.  ^  ^  instrument  were,  "  I  bind  myself, 

my  ship  and  tackle,  &c.,  to  pay  the  sum  borrowed  .  .  .  after 
my  arrival  at  the  port  of  London  "  ;  .  .  and  I  do  hereby 
make  liable  the  said  vessel,  her  freight  and  cargo,  whether 
she  do  or  do  not  arrive  at  the  above-mentioned  port  of 
London  it  was  contended  that,  as  the  master  had  thus 
bound  himself  personall}',  the  payment  of  the  sum  borrowed 
never  depended  on  the  arrival  of  the  ship;  and,  consequently, 
that  the  lender  had  no  such  interest  in  the  risk  of  the  voyage 
as  to  entitle  him  to  insure  the  money  lent.  The  Court  of 
King's  Bench,  however,  reversing  the  judgment  of  the  Court 

(^)  Arite,  ^§  242,  243.  .  \ 

(h)  In  The  Haabet,  [18W]  P.  295,  Backnm,  J.,  hM  that  an  instru- 
ment was  a  valid  bottoiory  bond,  although  tiie  loan  beeame  payable  if 
the  veBsel  put  into  a  port  of  refuge. 
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of  Common  Pleas,  held  that  the  words  "  my  arrival "  must  Sect.  289. 
he  taken  to  mean,  not  the  personal  arrival  of  the  master,  but 
his  arrival  in  the  ship;  mid  tiie  clause  "whether  she  do  or 
do  not  arrive  in  the  port  of  London,"  to  mean  not  "whether 
she  be  lost  or  not,"  but  "whether  she  arrives  in  the  port 
id  London  or  some  other  port  ";  they  were  of  opinion,, 
therefore,  that  the  loss  of  the  ship  involved  the  loss  of  the 
money  lent,  and  therefore  that  the  lender  might  insure  his 
interest  by  a  policy  on  "  bottomry  "  (i). 

The  master  of  a  ship  which  had  put  into  a  foreign  port  of  stainbank  r. 
distress  to  refit,  borrowed  money  of  a  merchant  there  for  *^"^^* 
necessary  repairs,  to  secure  which  he  drew  bills  on  his  owner, 
and  executed  what  purported  to  he  hypothecation  of  ship, 
cargo  and  freight.  But  this  instrument  made  the  money 
payable  at  aU  events,  and  it  was,  therefore,  held  that  th(? 
lender  had  no  insuraUe  interest  (k) . 

Besp<mdentia  is  a  loan  upon  the  goods,  to  be  repaid  to  the  Insuiabie 
lender,  together  with  the  marine  interest,  if  the  goods  arrive;  of  lender  on 
not  to  bo  paid  if  they  are  lost;  the  insurable  interest,  there-  lesp^ndentia. 
fore,  of  the  lender  on  re^ndentia,  stands  on  the  saaie  ground 
with  that  of  the  lender  on  bottomry,  viz.,  that  he  has  a  direct 
interest  in  the  arrival  of  the  goods. 

290.     The  borrower  on  bottomry  and  respondentia,"  said  Insurable 
Amould,  "  has  no  insurable  interest  in  the  property  pledged,  ^!^^er  on 
except  in  as  far  as  the  value  of  sudi  property  exceeds  the  rrspondJnti'a^ 
amount  for  whieh  it  is  pledged.   If  pledged  to  its  full  value, 
it  is  obvious  that  the  borrower  can  have  no  insurable  interest 
in  its  safety;  for  in  sudi  case,  if  the  property  arrives,  it  goes 

(0  Sinionds  v.  Hodgson  (1829),  6  Bmg.  114;  in  error  (1882),  8 
B.  ft  Ad.  50;  cf.  Price  v.  Haritune  Ins.  Co.,  [1901]  2  K.  B.  412,  C.  A. 

Ck)  Stainbank  t;.  Penning  (1851),  11  O.  B.  51;  Stainbank  v.  Shepaid 
(1858),  18  C.  B.  418.  The  deseription  of  the  snbjeet  of  insurance  in  th« 
pohej  ran  ^os:  **The  said  ship,  goods  and  merdiandiEes,  ftc.,  for  so 
mndb  as  concerns  the  assured  by  ao^reemont  between  the  assured  aiMi 
assurers  in  that  policy,  are  and  shall  be  1,500^.  advances  for  repairs  and 
disbursements;  the  whole  valued  at  1,675/.,  inclndii^  premiums  of 
inBTirance." 
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Miii^.  ItO.  to  satisfy  the  debt;  if  lost  by  the  risks  within  the  hypothe- 
cation, the  borrower  is  discharged  "  (0- 

Mr.  Arthur  Cohen,  in  diseasing  this  passage,  has,  how- 
ever, pointed  out  that  the  soundness  of  the  principle  stated 
thoiein  may  be  questioQed  (m).  This  follows  from  the  fact, 
thai  if  the  bottomry  bond  he  m  the  ordinary  form,  the  money 
lent  on  bottomry  is  due  in  every  case  except  that  of  an 
absolute  total  loss  (w).  If  the  shipowner  is  himself  the 
hmowCT,  and  has  made  himself  pmonaliy  liaise  on  the  bond 
in  ease  of  the  ship's  arriyal,  it  follows  that  in  the  case  of  any 
damage  or  loss  not  amounting  to  such  a  loss,  he  may,  in  the 
result,  suffer  to  the  extent  of  the  damage  which  his  ship  has 
sustained;  and  en  ^ia  gronnd  he  ought  to  have  an  insoraUe 
interest  in  his  ship  in  respect  of  such  damage.  When,  as  is 
the  usual  case,  the  master  is  the  borrower,  and  has  made 
himself  peraonally  liable  to  pay  the  amount  due  under  the 
bond,  the  shipowner  may,  if  the  ship  arrives  damaged,  have 
to  indemnify  the  master  against  any  claim  that  may  be  made 
against  him.  In  this  ease  also  the  shipowner' may  be  a  loser 
to  the  exient  of  the  damage  whieh  his  ship  has  suffered,  and 
ought  to  be  able  to  protect  himself  against  loss  in  consequence 
of  such  damage. 

It  maj  also  be  argued  that,  «part  from  any  question  of  the 

shipowner's  personal  liability  on  the  bond,  or  his  liability  to 
indemnify  the  master,  the  shipowner  has  an  insurable  interest 
on  the  f  (lowing  ground  in  respect  of  damage  which  the  ship 
may  sustain  on  the  voyage:  he  has  the  right  to  redeem  his 
ship  by  discharging  the  bond,  and  should  therefore  be  entitled 
to  proteot  himself  against  the  loss  iwhich  he  will  suffer  in  the 
exercise  of  this  right  if  the  ship  diould  suffer  damage. 

Insurable  291.  "  There  are  different  sorts  of  consignees:  some  have 

mi%M0%     ^  power  to  sell,  manage,  and  dii^NMe  of  the  prc^perty,  suhjeot 

(I)  M  ei.  ^  i.  p.  299. 

(m)  Law  Qaartoriy  Beview,  April,  1895,  v<^.  u.  p.  120. 
(»)  Stephens  v.  Broomfield  (1869),  L.  E.  2  P.  G.  BmnmlitM 
p.  Soiikh«ni  Int.  Go.  (1870),  Ii.  B.  5  Ex.  192. 
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only  to  the  rights  of  the  consignor;  others  have  a  mere  naked 
right  to  take  possession*'  (o);  others,  again,  it  may  be  added,  factors  or 
thoo|^  not  enhrusted  to  sell,  are  yet  interested  in  the  property,  Din^nnt 
as  having  a  lien  or  claim  upon  it  f<Mr  their  advances.  It  is 
obvious  that  the  rights  of  these  different  kinds  of  consignees 
to  effect  an  insuranoe  must  vaij  with  the  various  relations  in 
whidi  they  stand  to  the  property  and  to  the  ecmaignor. 

With  regard  to  consignees  who  have  a  mere  naked  right  to  Naked 
take  possesion,  without  being  either  entrusted  to  sell  on 
eommisnon,  or  having  a  Hen  for  their  advances,  Lord  £3don 
Bays,  "  I  will  not  say  that  they  may  not  insure  if  they  state 
the  interest  to  be  in  their  principal";  and  they  may  do  so,  . 
under  sect.  2d  (1)  of  the  Marine  Insuranee  Aet,  1906,  in 
their  own  names  on  aooount  of  the  consignors,  who  will  be 
bound  by  the  policy  so  effected  if  they  have  already  autho- 
rized it,  or»  if  they  subsequently  adopt  it,  after  notice  (p). 

But  such  mere  naked  consignees  have  no  insurable  interest 
^  as  to  enable  them  to  effect  the  policy  in  their  own  names, 
and  on  their  own  aooount,  and  to  recover  upon  it,  averring 
the  interest  to  be  in  themselves.  They  have  no  legal  pro- 
perty in  the  subject-matter  of  the  insuranoe;  they  are  not 
heneficially  interested  in  it;  and  they  can  therefore  only 
•effect  the  insuranoe  on  aooount  of  those  who  are  so  interested 
And  so  entitled;  and  must  aver  the  interest  to  be  in  those  on 
whose  account  the  insurance  was  made  (g) . 

292.  Sect.  14  (2)  of  the  Mmdne  Insuranoe  Act,  1906,  Consignees 
'declares  that  **  a  mortgagee,  consignee,  or  other  person  having  UaTSrehMge. 

an  interest  in  the  subject-matter  insured  may  insure  on  behalf 
and  for  the  benefit  of  other  persons  interested  as  well  as  for 
his  own  henefit." 

(o)  Per  Loxd  Eldon,  LuAeiia  v.  Graufard  (1808),  2  B.  Ic  P.  N.  B.  824. 

ip)  Wolff  V.  HonusasHe  (1798),  1  B.  As  P.  816. 

(g)  See  the  admiiable  remailBB  of  Lawrmoe,  J.,  in  his  oelelHrated 
judgment  in  Lncena  v.  Granfoid  (1806),  2  B.  &  P.  N.  B.  307;  per 
Willes,  J.,  in  Seagrave  v,  Dmkm  Marine  Ins.  Go.  (1866),  L.  B.  1  G.  P. 
1107,  319,  320;  and  see  a  fwy  iMs  note  of  Jadge  Daer,  %  ins.  a.  2  ta 
m,  10,  pp.  160—174. 
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9M.  ML      !Oias,  ooaiigiiees  who  ham  a  lien  or  ol&im  on  the  property 
in  respect  of  advances,  or  c(»Dnii8Bion  agents  to  whom  it  is 

entrusted  for  the  purposes  of  sale,  or  indorsees  of  the  bill  of 
lading  to  whom  a  gen^  halwaoe  is  due,  can  effect  an  insur- 
cnoe  on  t&eir  own  aeooont  and  wmery  aTorring  the  interest 
to  be  in  themeelves,  to  the  amount  of  their  lien,  claim,  ct 
balance  (r).  They  can  also,  by  the  same  insurance,  protect 
both  their  own  ifileiest  aad  Uie  intmste  of  other  parties  ia 
the  property  (s). 

What  they        It  is  not  settled  whether  an  equitable  mortgagee,  or  a  con- 
^^St''  signee  of  goodb  to  wham  the        property  in  goods  has  not 
JJiJjJJSJj^  paseed,  but  who  is  beneficially  interested  in  the  whole  of 
them,  can  recover  the  full  value  on  such  an  averment,  or 
Whef^  he  most  aleo  aver  the  interest  of  the  other  parties. 
On  this  point  the  Court  of  Comcmon  Pleas  were  equally 
divided  in  the  latest  case,  in  which  the  question  was  fully 
dieouflsed  and  all  the  authorities  considered  (0- 
Smktaee  of        The  effect  of  the  assignment  of  a  bill  ol  lading  depend*^ 
ou  the  intention  of  the  parties  (w). 

Primd  foeie,  the  ixid<Hnnm^t  and  ddiv^  of  a  bill  of 
lading  vests  the  whole  property  and  interest  in  the  goods  in 
the  indorsee  {x),  and  gives  him,  from  the  moment  of  indorse- 
ment, an  insurabLe  intemt  in  them  to  the  full  extent  of  their 
value .  If,  however,  it  be  established  that  the  assignment  of 
the  bill  of  lading  is  only  intended  to  have  a  limited  effect,  as,. 
e.f to  be  a  pledge  of  the  goods,  the  whole  property  does  not 
pass  (^),  and  the  assignor  sdll  has  an  insurable  interest  in 
the  goods.  Thus  where  the  purpose  of  the  transfer  of  a  bill 
ixC.kding  was  to  bind  the  net  proceeds  of  the  consignment  in 

(r)  Ebfworth  v.  Alliance  Marine  Ins.  Co.  (1873),  L.  R.  8  C.  P.  596; 
Godin  V.  London  Abb.  Co.  (1758),  1  Burr.  489;  1  W.  Bl.  103. 

(»)  See  pw  Bowen,  L.  J.,  CastoUain  v.  Preaton  (1883),  11  Q.  B.  D. 
S80,  398. 

(f)  Ebeworth  v.  Alliance  Marine  Ins.  Co.,  supra. 
(«)  Sewell  V.  Burdick  (1884),  10  App.  Cas.  74. 

(ar)  M'Andrew  v.  Bell  (1795),  1  Esp.  373;  Hibbert  v.  Garter  (1787V 
1  T.  R.  745. 
(y)  Seirall  V,  Bnrdudr  (1884),  10  App.  Cmi.  74. 
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the  hands  of  the  consignor's  agents,  tlic  consignor,  notwith-  Sect.  292. 
standing  such  transfer,  recovered  for  their  loss(^). 

It  htm  been  held  in  the  United  States,  that  where  me  takes 
a  bill  of  lading  to  secure  advanoee  of  money  on  a  shipment 
of  goods,  and  makes  out  the  invoice  in  his  own  name,  the  ^ 
-hipp«r  of  the  goode  lu«  stiU  «.  ixmrabk  interest  m  them  to 
their  full  value  (a) . 

From  the  principle  tlxat  a  creditor  who  has  a  lien  on  the 
subject  of  insurance  has  an  interest  to  the  extent  of  his  lien, 
it  follows  that  any  creditor  to  whom  goods  are  consigned  as 
&  collateral  security  has  an  insurable  interest  in  them  to  the 
amount  of  his  debt  (&) . 

So  where  the  bill  of  lading  is  pledged  by  the  consignees  of  Pledgee  of 
the  good,  a«  a  «««ri«7  for  advanoes  to  then>,  the  pledgee  h»i 
an  insurable  interest  in  the  goods;  and  may  sue  in  hia  own 
name  on  a  policy  effected  by  the  consignees,  under  his  instruc- 
tions, in  their  own  names  "for  account  of  whom  it  may  con- 
cern," and  deposited  with  him  as  an  additional  security  (c). 


293.  That  a  consignee  of  goods  who  is  enixusted  as  a  com-  oases 


on 


mission  agent  to  sell  them,  or  who  has  accepted  bills  on  them,  ^^^^'^ 

or  has  a  general  balance  against  the  consignor,  has  an  insur-  ^  ooiiBi^;iiee, 
11    •  •  1  1  oommiasioii 

able  interest  m  such  goods,  at  all  events  to  the  extent  of  his  agent,  or 
1  •       •  'i'         i_  •  1.  i_  •     J  ^  1  A    1  •      indorsee  of 

elaun,  is  a  position  which  has  received  frequent  illustration  iimof  lading, 
in  our  jurisprudence. 

Thus,  where  the  general  agents  of  the  consignor,  on  the  Wolff  v, 

Horucastle. 

(a)  Hibbert  v.  Carter  (1787),  1  T.  R.  745. 

(a)  Locke  v.  N<atibi  American  Ins.  Co.  (1816),  13  Mass.  R.  61;  1 
PhiUip^s  s.  286. 

(b)  WeUs  V.  Philadelj^Ma  Ins.  Co.  (1822),  9  Serg.  Ac  liawle,  103; 
1  PhilUps,  8.  292. 

(c)  Sutherland  v.  Pratt  (1843),  12  M.  &  W.  16.  Where  an  action 
was  brought  on  a  policy  on  goods  by  a  bank  claiming  as  pledgees  from 
an  alien  enemy,  the  Court  of  Appeal,  while  agreeing  that  the  plaintiffs 
as  pledgees  had  an  insurable  interest,  held  that  under  the  circumstances 
they  conld  not  recover  either  as  originally  assured,  for  want  of  proof  that 
Ae  policy  had  ever  been  intended  to  cover  their  interest,  or  as  assignees:, 
heoanse  they  were  alieeted  by  the  infirmity  of  the  Htfte  of  the  pledgors, 
wider  Met.  60  (2)  of  the  Mar.  Ina.  Act:  Bank  ol  New  Sou^li  Wales  v, 
Ctonth  British  Ins.  Co.  (1920),  4  Lloyd's  List  L.  B.  266,  884. 
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rafiiml  ol  the  oonflignees  to  aooept  the  goods,  retained  tho 
yUs  of  lading  in  th«nr  own  buid»,  and  «ooqpled  l^ilk  on 

account  of  the  consignment  to  the  amount  of  300?.,  they 
irare  held  to  have  an  insurahle  interest  to  the  amount  of 
llioir  aoeeptanoes,  on  1^  ground,  as  stated  by  Buller,  J that 
**  a  debt  which  arises  in  oonseqnence  of  tJie  artiole  iimmd^ ' 
and  which  would  have  given  a  lien  upon  it,  does  give  an 
insmaye  intmat"  {d). 
Mit».  The  house  of  De  la  Torre,  in  Spain,  consigned  a  cargo  of 

wool,  with  the  bill  of  lading  indorsed,  to  Du  Bois  &  Son  in 
London,  diieoting  them  to  hold  part  of  it  for  Hill  &  Co.  of 
Ezetor.  Hill  ft  Oo.  had  givMi  no  ordm  for  the  wo(d>  but 
De  la  Torre  &  Co.  were  indebted  to  them  in  the  sum  of  600L 
The  Court  held  that,  under  these  circumstances,  Hill  &  Co. 
had  oLearly  an  ianuaUe  interest  in  that  part  of  the  wool 
whieh  was  held  by  Du  Bok  &  Son  as  trustees  for  their 
benefit,  and  might  recover  under  a  count  averring  the 
interest  to  be  in  themselves  (s). 

Where,  however,  the  consignor  directed  the  consignees  to 
hold,  not  the  goods,  but  the  proceeds  of  the  goods,  to  the  use 
of  his  oreditcHT,  this  was  h^,  in  the  United  States,  not  to 
giTO  waxk  creditor  an  insaralde  interest  in  the  goods  (/). 


Hamilton. 


Robertson r.  294.  Two  British  ships,  the  "Boss"  and  the  "Atlantic," 
having,  with  their  oaigoes,  berai  eaptored  by  the  Spaniards, 
the  plaintiffs  (who  were  owners  of  the   Boss     the  owners 

of  the  "Atlantic,"  and  the  proprietors  of  the  cargoes  gave  a 
joint  anthosity  to  one  Cowan  to  endeavour  to  obtain  restitu- 
tion. Gdwan,  by  giving  np  part  of  the  eargoes  to  the 
captors,  obtained  restitution  of  the  rest,  together  with  the 
two  ships,  in  a  mass,  for  the  benefit  of  all  concerned.  He 

(d)  Worn  V.  Horncastle  (1798),  1  B.  &  P.  316,  323. 
le)  HiU  V.  Secretan  (1798),  1  B.  &  P.  315. 

(/)  Murray  v.  Columbian  Ins.  Co.  (1814),  11  Johnson's  R.  302. 
This  was  apparently  on  the  assumption  that  the  creditor  could  not  under 
the  circiimstaiioee  have  claimed  possaaeioii  of  the  goods.  HuUipe  (?oL  i* 
■.  291)  says  liiftt  tiM  CNiilor  has  sn  infuaUo  iatarest,  and  dtei  Htt 
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drew  bills  on  the  plaintiffs  for  his  general  expenses,  which 
the  pkinti£b  aooepted  and  piud;  and  he  also,  togeth^  with 
the  rest  of  the  property,  eonsigned  to  them  the  '*Atlantio  " 
(of  which  the  J  were  not  owners),  in  order,  as  he  expressed  it, 
to  simplify  the  concern.  Lord  EUenhorough  and  the  rest  of 
the  Ckmrt  weee  of  opimon  that  they  had  a  dear  insarable 
interest  in  the  "Atlantic  ";  they  wei-e  the  original  owners  of 
one  of  the  captured  ships,  and  after  the  whole  of  the  captured 
property  had  been  redeemed  m  mam  at  their  expense  they 
became  interested  in  the  whole.  They  were  also  the  con- 
signees of  the  ship  in  question  from  Cowan;  and  having  as 
such  consignees  accepted  tmd  paid  bills  for  the  expenses  of 
le^^ring  this  ship,  conjointly  with  the  rest  of  the  property, 
they  had  on  this  ground  likewise  a  clear  insurable  interest. 
The  Court  accordingly  held  that  the  plaintiffs  could  recover 
the  whole  a^iount  of  the  insurance;  in  trust,  howev^,  as  to 
the  smrplus  over  their  advances  for  those  interested  with 
themselves  in  the  whole  {g) . 

295.  As  a  general  principle,  then,  there  can  be  no  doubt  Qmaal 
that  consignees  of  the  goods  being  in  advance  to  tho  pri»«ip!«  •« 
consignors,  or  under  acceptances  for  them,  may  insure,  in 
their  own  name  (^),  to  the  full  value  of  the  goods,  and  apply 
the  proceeds  of  the  policies  to  their  own  ben^t  to  the  extent 
of  their  claims  in  respect  of  such  advances  or  acceptances, 
holding  the  residue  in  trust  for  the  consignors  if  they 
intended  wh^  effecting  the  pdioies  to  cover  the  interest  of 
the  latter  (t). 

It  has  been  held,  however,  that  such  a  consignee  is  so  far  Consignee 
identified  in  interest  and  right  with  his  consignor  as  not  to  ciauning^ 
be  able  to  apply  with  ^eet  to  his  own  int^:^  which  is  ^a^telto^^ 

ig)  Kobertson  v.  Hamilton  (1811),  U  East,  522. 
(h)  Arnould  added  "  and  on  their  own  account."    See  on  this  point 
ante,  §  292. 

(0  See,  in  addition  to  the  cases  already  cited,  Carruthers  v.  Sheddon 
(1815),  6  Taunt.  M.  The  same  position  is  established  in  the  United 
States.  De  Forest  v.  The  Fulton  Ins.  Go.  (1828),  1  Hall's  B.  84; 
cited  1  Phillips,  Ins.  s.  811. 
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intereflt  of  the 


dmved  out  of  that  of  the  oonsiguor,  an  iusurauce  which  was 
pofcectthe     iffeiitodiiiordef  tooorer  tbeinlmrti^  the  ktter^b^ 

owing  to  the  intervention  of  some  principle  of  law,  oaimot  be 
available  for  such  purpose. 
Oonmqr*.  Thus,  Towmend,  an  American  merchant,  bad  coQUgned  to 
Conway  &  Co.,  of  Liverpool,  a  cai^o  of  American  produce 
§m  mle,  and  aasigned  to  them  the  bill  of  lading.  Conway  &> 
Oo.  elected  an  iMnaiioe  on  the  cargo,  in  ihmi  own  namea, 
as  interest  might  appear,"  and  debited  Towneraid  with  tb» 
premiums;  they  were  then,  and  down  to  the  time  of  loss,  in 
adfmnoe  to  Townaend  on  aoooont  of  the  cargo,  and  had  a 
general  balance  against  him  to  a  greater  amount  than  the 
sum  insured.  The  goods  were  detained  in  the  United  States 
imder  an  American  embargo;  whereupon  Conway  &  Co. 
gave  notice  of  abaBdoament,  juid  in  an  action  on  the  policy, 
averred  the  interest  in  the  first  count  of  the  declaraticm  to  be 
in  themselves.  Lord  Ellenborough  and  the  Court  of  King's 
B^di,  while  admitting  that  a  consignee  ao  circumstanced 
might  insure  on  his  own  account,  held  that,  as  the  ccmsignor 
himself,  being  an  American  citizen,  could  not  insure  against 
acts  dene  by  the  Government  of  his  own  country,  so  the 
oonsigiiees,  tliough  British  subjects,  were  likewise  iucaf>aci- 
tated  from  applying  the  policy  to  their  interests,  and  enforc- 
ing payment,  as  though,  it  had  been  made  on  their  account  (k) . 


290.  The  general  ag<^ts  of  a  purdiaser  of  goods,  who,  by 
lI^JJhLw  ^  dil-ections  and  at  his  cost,  have  effec^tcd  an  insurance  on 
entiU^  ^  iHjods  in  order  to  cover  biUs  draw  n  on  them  by  him  in 
favour  of  the  seller,  need  only  apply  the  i^ooeeds  of  sach. 
policy  to  the  payment  of  such  drafts  as  far  as  the  state  of 
their  accounts  with  the  purchaser  may  enable  them  to  do  so 
witJbout  loss  to  th^msdves,  and  are  oititled  to  hold  the 

(k)  Conway  v.  Gray  (1809),  10  East,  536.  As  regards  the  right  of 
the  consignor  to  recover,  the  case  has  been  overruled  by  the  Exchequer 
Chamber  in  Aubert  v.  Gray  (1862),  3  B.  &  S.  163,  169;  32  L.  J.  Q.  B. 
50.  The  decision  is,  however,  not  affected  as  regards  the  prineij^  for 
wliiQli  tiie  case  is  died  in  the  teod;. 
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residue  to  their  own  bonelit  (/).  "It  has  uevor  becu  Sect.  298. 
deoidedi"  sajs  Bayley,  J.,  ''that  a  person  not  bound  to 
insure,  but  who  elects  to  insure  in  order  to  cover  payments  if 
the  g'oods  do  not  arrive,  may  not  apply  the  proceeds  of  the 
policy  to  his  own  use.  The  premium  for  the  insurance  comes 
out  of  the  general  means  of  the  party  Meeting  it,  and 
diminishes  the  fund  applicable  to  the  claims  of  generaj 
creditors.  As  between  them  and  the  seller  of  the  particular 
goods,  they  certainly  would  be  entitled  to  the  mfmej  secured 
by  the  policy  "  (m). 

297.  A  consignee  has  an  insurable  interest  in  the  com-  Insurable 
mission  which  he  expects  to  earn  on  goods  consigned  to  him,  ^^i^^ 
but  must  specifically  describe  his  interest (n).    Tke  mere"!'*".  . 
expectation,  however,  that  goods  will  be  consigned  to  a  person 
of  course  gives  him  no  insurable  interest  in  the  commission 
which  he  hopes  to  earn  (o). 

It  seems  to  have  been  decided  by  Loixi  Ellenborough  that  Knox  v. 
there  is  no  insurable  interest  in  commissions  unless  the  goods 
on  which  they  are  to  be  earned  are  already  on  board  the  ship. 
A  merchant  effected  an  insurance  at  and  from  Bristol  to 
Jamaica  and  back  to  Dublin,  on  commission  to  arise  upon  the 
sale  in  Dublin  of  produce  expected  to  be  shipped  at  Jamaica 
for  the  homeward  ¥oyage,  ond^  an  agreement  between  him- 
self and  a  Jamaica  house.  He  chartered  a  ship  to  load  the 
ipix)duce.  She  was,  however,  captured  on  her  outward 
voyage;  but  being  released  she  proceeded  to  Jamaica,  and 
found  that  her  cargo  had  been  forwarded  by  another  ship. 

(0  Neale  v.  Beid  (1828),  1  B.  &  Gr.  657.  The  text  is  Araould'a 
(2iid  ed.  p.  805),  and  lor  that  reason  is  retained  here.  The  editors, 
however,  after  a  careful  perusal  of  the  case,  sulMnit  that  the  deeision  was 
misunderstood  by  the  learned  author;  that  lihe  case  was  not  one  in 
which  the  agents  were  setting  up  any  rights  on  their  own  account,  and 
that  the  question  was  simply  whether  the  vendor  or  the  creditors  of  the 
purchaser  were  entitled  to  the  benefit  of  the  insurance.  Sec  Park,  8th  ed. 
p.  579;  PhilUps,  §  296.  1  B.  A:  Cr.  662. 

(w)  Per  Lord  Kenyon,  Flint  v.  Le  Mcaurier  (1796),  2  Park,  Ins. 
563;  Lucena  v.  Craufurd  (1806),  2  B.  &  P.  N.  R.  315. 

(o)  Knox  V.  Wood  (1808),  1  Camp.  543.  See  por  Bighain,  J., 
Buchanan  i;.  Faber  (1899),  4  Com.  Cas.  223. 
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[PABT  I 


^*  MemuMte  A»  htd  alio  ksfe  tiie  season,  and  had  to  return 

home  in  ballast.  In  an  action  to  recover  the  lose  of  com- 
mission, it  was  held  that  the  plaintiff  had  no  insurable 
inlmat  in  sudh  oommiainnn;  and  Lotd  EUenborongii  said: 
"  It  strikes  me  that  this  was  a  mere  «q>eetatk)in.  Tho 
expectation  is  frustrated  by  the  capture,  and  the  interest  waar 
mmer  <m  board;  this  ia  an  inanranoe  ol  the. expectation  of  an 
expeda^on."  The  def»idant  accordingly  had  a  yerdict; 
and  on  motion  for  ^  new  trial  the  Court  were  clearly  of 
opinion  that  the  plaintiff  had  not  an  insurable  interest  when 
^  kas  happened.  Lovd  Mfenborongh  on  that  occasion 
aaid:  "Hiis  case  carries  us  into  the  land  of  dreams;  and,  if 
supported,  would  introduce  the  practice  of  insuring  a  20,000/. 
piiae  in  the  kitecy  witbont  pnrchasing  a  tickd (p^ 

If  the  case  was  decided  on  the  ground  that  the  plaintiff 
had  no  contract  for  the  consignment  to  him  of  a  cargo  by  this 
•hip,  its  authority  cannot  be  questioned  (g).  If,  however, 
as  the  report  in  Campbdl  implies,  there  was  a  binding  con- 
tract under  which  the  plaintiff  was  entitled  to  have  the  vessel 
loaded,  it  would  seem  on  princi|^  that  the  plaintiff  had  an 
iaaarable  interest  in  the  oommisnon  whidi  but  for  the  perils 
of  the  voyage  he  would  in  the  ordinary  course  of  things 
have  earned  (r).  He  would  have  been  entitled  to  assume 
tiiat  the  cargo  woidd  be  loaded  if  the  ship  lyrrived  at 
Jamaica  {s), 

(p)  Knox  V.  Wood  (1808),  1  Camp.  643;  2  Park,  Ins.  564. 
(9)  The  report  in  Park  bears  out  this  view. 

(r)  See  per  Mathew,  J.,  in  Ward  v.  W«ir  (1899),  4  Com.  Gas.  216, 
W.  nillips  questimiB  A»  MAom  in  Knox  v.  Wood^  1  FhiUips,  s.  811. 
Oilier  poiali  might,  hmnwet,  be  laiaed  on  this  UMonuim.  (Hie  (ii^ 
at  !■  pwifcabie,  Ite  poliflj  wb  in  eonuiiim  litniO  is  th«t  tiie  xUk  only 
■ttieliedonii^lBaifaigogttogoods.  l!lusdspoMds  on  a  ftother  qcestioiiy 
lis.,  wliether  wwsiiwioni  eta,  like  profits^  bo  dosmed  to  be  pert  of  the 
value  of  the  goods  so  as  to  make  the  oleose  as  to  the  goods  applioeble^ 
Another  is,  that  the  loss  was  due  merely  to  a  retardation  of  the  voyage, 
and  that  the  policy  ought,  therefore,  to  have  been  specially  framed  to 
cover  such  a  risk.  See  M'Swiney  v.  Boyal  Exchange  Ass.  Co.  (1850), 
Ex.  Ch.  14  Q.  B.  646.  The  case  was^  however,  ekarfy  not  dwaded  on 
either  of  these  grounds. 

(«)  Bankin  t;.  Potter  C1B73),  L.  B.  6  &.  L.  83. 
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A  shipbroker  to  whom  by  agreement  a  ship  is  addressed,    Seot.  297. 
so  that  if  she  arrive©  at  the  port  wher^  he  carries  on  kis  lusu'rabib 
bufiiaeee  he  will  earn  lu^okerage,  has  an  insurable  intmst  in  ^-p^^k^ 
hia  brokerage  daring  the  voyage  of  the  ship  to  the  port  (t). 
A  mere  hope  or  expectation,  however,  on  the  part  of  the 
broker  that  the  owner  of  a  ship  will  continue  to  en^Joj 
gives  him  no  insurable  interest  in  tibe  brokerage,  whidi  he 
ho|^  to  earn  on  the  arrival  of  the  ship  (m). 

298.  The  rule  with  regard  to  the  insuraS^  interest  of  insurable 
mortgagor  and  mortgagee  is  thus  stated  in  seot.  14  (1)  of  mortgagor 
the  Marine  Insurance  Act,  1906:—  «id 

■MMigagee. 

Where  the  .subject-matter  insured  is  mortgaged,  the 
mortgagor  ^as  an  insurable  interest  in  the  full  value 
thereof,  and  ttie  mortgagee  has  an  insurable  interest  in 
respect  of  any  sum  due  or  to  become  due  under  the 
mortgage.  ^ 

F  i-otm  the  general  principle,  that  any  creditor  having  a 
claim  mi  pw^rty  {hedged  to  him  for  advances  has  an 
insurable  interest  to  the  extent  of  his  claim,  it  follows  that  a 
mortgagee  of  ship  or  goods  has  a  distinct  insurable  int^est  in 
the  mortgaged  property,  and  may  reeovor  in  an  action  upon 
a  policy  effected  for  his  b^efit,  averring  the  interest  to  be  in 
himself,  to  the  full  amount  of  the  mortgage  debt.  At  the 
same  time  the  equitable  title  that  stiU  remains  in  the  mort- 
gagor is  in  him  an  insurable  interest  which  he  may  protect 
by  a  separate  insurance. 

Thus,  a  factor  resident  in  this  country,  to  whom  goods  and 
freight  have  been  mortgaged  by  his  foreign  principal  for 
advances,  may,  upon  consignment  to  himself  of  the  goods, 
with  the  bill  of  lading  indoi-sed,  insure  the  legal  interest  in 
tile  property  on  his  own  account,  and  the  equitable  intwesl; 
retaiaining  in  his  principal  on  account  of  the  latter  (a?). 


(0  Watts  V.  Bacon,  coram  Mathew,  J.,  18th  Jan.  IMO. 

(«)  Per  Bigham,  J.,  Buchanan  v.  Faber  (1899),  4  Qm.  On,  22t. 

(x)  Smith  V.  ljaflcell«s  (1788),  2  T.  B.  187. 
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[part  I, 


Amount 

Mortgagee 
eta  recov^. 


Altliough  the  owBersfaip  af  the  vnortgugee  is  distingmi^ed 

in  the  register  from  the  absolute  ownership  (t/),  the  mort- 
gagee ol  a  ship  may  protect  his  interest  therein  by  a  general 
fNilicy  on  the  ship  in  ^  ookdhka  form:  aad  he  may  insure  to 
the  full  value  of  the  ship,  but  can  only  recover  to  the  extent  of 
his  mortgage  debt,  unless  in  eft'o(^ting  the  policy  he  intended 
tooofer,  not  his  own  iDterest  only,  but  that  of  the  m(»rtgagor 
aloo  (z). 

The  amount  recoverable  under  an  open  policy  effected  by  a 
niorlpigee  dqiends  upon  his  intention  in  effecting  the  policy. 
Sect.  14  (2)  of  Hie  Marine  Insurance  Act»  1906  (a),  declares 
that  a  mortgagee  "  may  insure  on  behalf  and  for  the  benefit 
of  other  persons  interested  as  well  as  for  his  own  benefit.'* 
If  he  intended  it  to  eorer  the  whole  interest,  both  UgeX  md 
o(iuitablo,  he  may  recover  the  whole  amount  of  the  insurance; 
under  trust  as  to  the  surplus,  to  held  it  for  the  mortgagor; 
if  he  intended  it  only  to  cover  his  own  interest  as  mortgagee^ 
and  the  insurance  is  for  fdore  than  the  mortf^Lge  debt,  he  can 
recover  to  the  extent  only  of  his  charge  (6).  If,  under  such 
ciicumstanoes,  he  have  recovered  the  whole  sum  in  an  action 
on  the  policy,  and  retains  the  surplus,  it  may  he  reoovered 
back  ivom  him  by  the  underwriters  (c). 

299.  The  mortgagor  has  an  insurable  interest  in  the  mort- 
gaged property  to  its  full  value,  because  in  case  of  loss  he 
yrmdd  not  only  he  deprived  of  the  lliing  insured,  but  still 
remain  liable  for  the  mortgage  debt:  hence  the  mortgagor  of 
the  ship  has  been  hdd  to  have  an  insurable  interest,  though 
the  ship  he  mortgaged  to  her  full  value  (d). 

(y)  See  now      Meraluuit  Shipping  Aefc,  1W4»  i.  84. 

(s)  Irving  v.  MAax^n  (1831),  2  B.  Ic  Ad.  193;  S.  V.  at  N.  P.,  1 
Meod.  k,  B.  lit. 
(a)  AMt9,  ^ 

(ft)  So  in  Cwrotliers  v.  Sheddon  (1815),  6  Taunt.  17,  Gibbs,  C.  J., 
told  tibe  jury  te  oonnider  what  amount  of  interest  the  p^Ucj  was  ui  fact 
intended  to  cover  by  those  who  caused  it  to  be  effected. 

(c)  Irving  v.  Richardson  (1831),  2  B.  &  Ad.  193. 

\d)  See  Alston  v.  Campbell  (1779),  4  Brown's  Pari.  Cas.  476;  Hutchin- 
son «.  Wright  (1868),  25  Beav.  444;  27  L.  J.  Ch.  834;  Higginson  iv. 
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When  the  nMirtgagor  has  covenanted  to  insure  the  mort-  8«et.  S0a 
gaged  property  on  account  of  the  mortgagees,  he  is,  of  course,  Mortgagor 

a  trustee  for  thorn  of  the  proceeds  of  the  policy  (e) .    The  I^Tnistee  for 

owner,  by  a  duly  registered  deed  to  which  he  and  two  trustees 

ivere  thie  only  parties,  assigned  six  ships  to  the  trustees  for 

securing  sums  of  money  expressed  to  be  lent  by  them,  hut 

which  in  fact  were  lent  by  the  plaintiffs,  and  covenanted  to 

ensure  each  vessel  in  the  sum  of  1,500^  at  the  least,  and  oo 

request,  to  assign  the  policies  to  the  trustees.   He  did  insure 

in  his  own  name  through  a  broker  who  knew  of  the  mortgage, 

but  to  whom  he  misrepissented  the  object  of  the  insurance. 

Upon  the  loss  of  one  of  the  ships  and  the  bankruptcy  of  the 

owner,  the  plaintiffs  obtained  a  decree  in  equity  declaring 

their  right  to  the  proceeds  of  the  policies,  and  setting  aside 

tiie  hroker's  general  li«i  and  tilie  claim  of  the  bankrupt's 

assignees  under  Ih©  reputed  ownership  section  of  the 

statute  (/). 

The  indorser  of  a  bill  of  lading  "Who  did      intend  to  pass  wiienihe 
his  whole  property  in  the  goods  by  the  assignment,  but  only 
to  give  a  charge  on  their  net  proceeds,  stands  in  the  same  is  in  ^ 
position  as  a  mortgagor,  and  i-etains  an  insurable  interest  S^^m.^ 
to  their  full  value,  since  he  continues  to  be  as  directly  con- 
cerned in  the  safety  of  the  goods  as  he  was  before  assigning 
the  bill  of  lading  {g).   A  consignee  of  goods  who  has  a  lien 
on  them  for  a  debt  is  in  the  position  of  a  mortgagee.  The 
question  of  tiie  insurable  interest  of  consignees  has  already 
been  considered  Qi) . 

Ddl  (1816),  13  Mass.  B.  96;  cited  1  Phillips,  Ins.  s.  286.  The  eircuiu- 
■iaiiee  tiwt  in  fonn  the  registered  deed  of  mortgage  is  an  absoluto 
traiiBler  of  tiie  ship  diiea  not  affect  the  mortgagor's  insurable  interest. 
HnieliiiMoii  v.  Wright,  mtpra;  fuid  see  Ward  v.  Beck  (1868),  82  L.  J. 
C.  P.  118.  In  Ins.  Oa.  v,  Stimaon  (1880),  108  U.  &  2i5,  the  question 
of  tiie  insurable  intoreet  oi  nunrtgagor  and  nMvigagee  was  oonsidexed. 

(tf)  See  as  to  the  right  of  the  mortgagor  or  the  assignees  of  hi^ 
interest  to  sue  on  tiie  policy,  when  he  has  handed  it  over  to  th©  mort- 
gagee, Swan  V,  Ifaritinie  Ins.  Oo.,  [1907]  1  K.  B.  116;  12  Oom.  Qis.  78. 

(/)  Ladbioke  v.  Lee  (1850),  4  De  G.  &  S.  106. 

(ff)  Hibbertt;.  Carter  (1787),  1  T.  R.  745.  Boe  ante,  ^  292, 

(A)  Ante,  §§  291  et  seq. 
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mm.  tta     ami.  Tkm  m  M  imht  tluit  a  tnislee,  fmrmg  the  legal 

Insnrable      interest  in  the  thing  insured,  may  insure,  in  respeot  of  vw^ 
interest,  to  the  full  value  of  the  goods  (i). 

Inmirable  ^  ML  The  insurable  interest  of  captors,  prize  agents,  &c.  in 
«^pfriii^  l»opert7  has  been  the  subject  of  very  elaborate  and 
rofined  discoseiGn  in  tfce  Englidi  Courts. 
Le  Cras  v.  The  first  cas€  in  which  fhe  question  arose  was  that  of  Le 
OT^elSiwMi  €km  V.  Hughes,  before  Lord  Mansfield,  generally  known  in 
inMuanee  law  as  Ute  OiBoa  oase.  A  detadiment  of  the  sea 
and  land  forces  of  Great  Britain  jointly  captured  the  fort  €< 
Omoa  and  two  Spanish  ships  then  lying  under  its  protection. 
One  of  these  ships,  together  with  her  cargo,  wa^  insured  on 
aooount  of  t^e  offioers  and  erews  of  the  &itish  ships  at  and 
from  Omoa  to  London,"  and  was  lost  on  her  homeward 
voyage.  An  action  being  brought  on  the  policy,  averring  the 
intmst  to  be  in  the  d&cm  and  crews  of  the  ships,  two 
questions  were  made— 1.  Whether  the  sea  officers  had  an 
insurable  interest  under  the  then  Prize  Act  (19  Geo.  3,  c.  67); 
2-  Whether  possesdon  of  the  ship  would  entitle  them  to 
insure  upon  the  bare  ocmtingency  of  a  future  grant  from  the 
Crown. 

The  consideration  of  the  second  question  became  unneces- 
^  sary,  except  qweuktiv^dy,  for  Lwrd  Madsfieid  was  clearly  of 
opinion  that  the  officers  and  crew  had  an  insurabk  interest 
under  the  Prize  Act.  The  objection  on  this  point  being  that 
the  capture  was  not  a  sole  capture  by  the  sea  forces,  but  a 
capture  by  the  land  and  sea  Icwoes  joinay,  Lord  itosfield 
said:  "  The  Act  givee  to  the  officers,  seam^,  marines  and 
m  board  every  ship  of  war  the  sole  property  in  all 
ships  and  goods  which  they  shaU  take  during  war,  after 
condemnation .  It  does  not  require  that  the  seamen  only  shall 
take;  where  soldiers  assist,  their  right  may  be  doubtful,  but 
that  does  b0|  Umm  the  right  of  the  navy  '  (A;) . 

(t)  Per  Lord  Eldon,  in  Lucena  v.  Craufard  (1806),  2  B.  &  P.  N.  E. 
324.  See  also  per  Brett,  J.,  in  Ebsworth  v.  Alliance  Marine  Ina.  Oa, 
(1873),  I>.  R.  8  O.  P.  596,  638.  ^  ^  ^ 

(&)  Le  Cras  v.  Hughes  (1782),  1  Mwdiall,  Im.  1M;  2  PfcA,  Im. 
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"As  to  the  second  ground,"  Lord  Mansfield  proceeded  to  s«cfc  aoju 
flay,  "  the  Crown  always  makes  the  grant,  and  ih^  is  no 
instanoe  to  the  contrary.  "^Here  the  possession  is  in  the 
assured,  and  a  certain  expectation  of  receiving  the  propertyi 
captured  from  the  Crown,  which  gives  him  an  interest  in  it» 
arrival"  (I), 

802.  The  position  thus  advanced  hy  Lord  Mansfield,  "  that 
poesession,  coupled  with  the  expectation  of  future  benefit,  Tapto^tave 
founded  on  the  contingency  of  a  future  grant  from  the  Grown,  fat3<S^tiui 
but  warranted  by  universal  i»Qaetice,  amounts  to  an  insurable  S^^^iT" 
interest,"  has  been  considerably  shaken  by  the  observations 
of  succeeding  and  scarcely  less  eminent  judges.    "  K  the 
Omoa  case,"  says  Lord  Eldon,  in  Lucena  t;.  GranfiiEd,  "was 
decided  upon  the  expectaticm  of  a  grant  from  the  Crown,  I 
never  can  give  my  assent  to  that  doctrine.   That  expectation, 
though  founded  on  the  highest  probability,  was  not  interert, 
and  it  was  equally  not  interest  n^tever  might  have  been  the 
ohMices  in  favour  of  the  expectetion .  That  which  was  wholly 
in  the  Crown,  and  which  it  was  in  the  power  of  his  Majesty 
to  give  or  withhold,  could  not  belcmg  to  tJie  captors  so  as 
to  CTeate  any  right  in  Htmm  "  (m).    Lord  EUenboron^,  in 
Bouth  V.  Thompson  (?^),  and  Tindal,  C.  J.,  in  Devaux  v. 
Steele  (o),  both  seem  to  consider  that,  after  these  observationg 
of  Lord  Eldon's,  the  doctrine  of  Lewd  Man^eld,  if  it  can 
still  be  treated  as  a  binding  authority,  must  be  considered 
incapable  of  being  extended,  .and  as  confined  to  cases  falling 
strictly  within  the  same  oiieiunstances  (p)., 

568;  3  Dougl.  81.  See  the  judgment  of  Lord  Ellenborough  in  Booth  v. 
Thompson  (1809),  11  East,  433,  434.  That  captors  of  a  prize  in  oaM 
4>f  joint  capture  had  an  insurable  interest  in  such  prize  under  the  45 
Geo.  3,  0.  72,  was  held  in  Stirling  v.  Vaughan  (1809),  11  East,  619 

(0  Le  Cras  v.  Hughee  (1782),  1  MarA.  Ins.  105;  2  Park,  Ins.  568: 
J  Dongl.  81. 

(m)  lAeena  v,  Granford  (1806),  2  B.  &  P.  N.  R.  323 
(myn  SmI,  484. 

(o)  «  Bing.N.O.  868,  870,  871. 

(p)  Sect,    of  Ihe  Mar.  Im.  Ael,  1906  §  254),  in  which  there 

Ma  Mmhan  of  iaBiina>le  (whkAt,  howow,  does  not  profess  to 

m  taOmffKOm)  duet  not  aflBofc  tiiit  qnealtoii.   Hi©  seeiion  o<Mttained  an  * 
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SOS.  K  the  law,  therefore,  on  this  subject  be  that  posses- 
sion,  coupled  with  the  expectation  of  a  future  grant  fromi 
the  down,  gives  an  insurftble  interest,  it  is  so  onlj  in  oaseflf 
wliere  a  long  and  onif  orm  oonrse  of  practice  can  be  shown.- 
for  the  Crown  always  to  make  such  grant  and  no  instance 
can  be  giv^  to  the  oon^ary  (g). 

Ziord  Mdon,  however,  pointed  out  other  groonds  on  whidi 
the  right  of  the  captors  to  insure  might  ha\e  been  put. 
"  The  captors,"  said  his  Lordship,  "  not  only  had  the  posses- 
sion, bat  a  possesnon  ooiapled  with  the  liability  to  pay  Qoet$ 
and  charges,  if  they  had  taken  possession  improperly,  (and 
also  a  liability  to  render  back  property  which  should  turn  out 
to  be  neutral "  (r).  It  was  upon  this  very  ground  that  Lord 
Kenyon  had  previously  put  the  insurable  interest  of  captors 
in  the  case  of  Boehm  v.  Bell  (s). 

304.  The  next  case  to  be  considered  is  the  famous  one  of 
the  Dutch  Coinmissi<Him,  which,  for  more  than  eight  years, 
was  litigated  in  the  English  GouiIb  of  law,and  in  the  House 

of  Lords  gave  rise  to  one  of  the  most  elaborate  and  ingenioua 
legal  discussions  ever  raised  upon  a  point  of  maritime 

The  facts  were: — ^Holland  having  been  in  17M  occupied 
by  the  armies  of  the  French  Republic,  with  whom  we  were 
then  at  war,  our  Government^  by  an  Order  in  Coujncil  of 

additicHud  Mib-«ection  which  declared  that  "a  prospect  or  possibility 
of  kws  or  gain,  which  ia  not  founded  on  any  right  or  liability  in,  or  in 
respect  of,  the  subject-matter  insured,  is  not  insurable'';  but  it  was 
struck  out  in  Committee. 

{q)  See  Devaux  v.  Steele  (1S40),  6  Bing.  N.  O.  358. 

(r)  2  B.  &  P.  N.  R.  323. 

(s)  Boehm  v.  Bell  (1799),  8  T.  R.  154.  See  the  judgment  of  Lord 
Kenyon,  ibid,  161. 

(I)  The  case  fini  eaane  before  tiie  Oomxt  of  King's  BeaiA  unhtfi 
the  name  of  C^anfmd  v.  Hunter  in  1798,  8  T.  B.  1ft.  It  oame  b^Dco 
Hie  Exdieqner  CStaaber  as  LoMna  v,  Qnuifiird,  in  1803,  8  B.  I(  P.  75; 
before  tiie  Hoose  4^  Lords,  under  Hke  same  name,  in  1806,  2  B.  ft  P. 
N.  B.  M.  It  ^bea  eame  befm  Lord  ISIleBbeioi«h  ai  the  Sittlnga 
after  MiduMbnas  Tmoi,  1806,  on  the  vmtir^  de  novo,  and  was  ulti> 
naftely  disposed  of  by  the  House  of  Lords  on  tiio  29tli  June,  1806,  as 
Lneena  w.  Oranfard,  1  Taost.  826. 
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February,  1795,  directed  that  aU  Dutch  slaps  bound  to  and  8m6.  aiM. 

from  the  ports  of  HoUand  should  be  seized  for  the  ^nx^  

of  being  brought  into  this  ooimtry  and  there  provisicmaUy 
detained.    With  a  view  to  provide  for  the  custody  of  such 
ships,  an  Act  was  passed  empowering  his  Majesty  in  Ooupmk 
to  appoint  commissioners  for  .the  oar©,  management,  sale, 
or  other  disposal,  aeoording  to  his  Majesty's  instructions,  o(f 
aU  Dutch  ships  or  cargoes  "which  had  been,  and  might  be 
thereafter,  detained  in  or  brought  into  the  ports  of  the 
United  Kingdom     and  on  the  15th  June,  1795,  a  oommis^ 
8ion  issued  ujider  this  Act  to  Crauf  urd  and  others,  appoint- 
ing them  to  act  as  commissioners  for  the  purposes  specified 
in  the  Act.   Before  this  oommisdon  was  iasifted,  a  mansxf- 
war,  acting  npAsss  the  (hdep  in  Council  of  February,  1795 
had  captured  a  fleet  of  Dutch  merchantmen  and  carried  them 
mto  St.  Helena  for  the  purpose  of  being  brought  into  this 
ooujitry.    Accordingly,  in  July,  four  .of  these  ships  sailed 
ixom  St,  Heloia  with  their  Dutch  cargoes  on  board  for  this 
country;  and  on  the  22nd  of  August  (u)  Craufurd  and  his 
co-commissioners,  having  reoeived  notice  to  that  effeot,  eaujBed 
an  iutumoe  to  be  effected  on  these  ships  and  their  cargoes 
on  their  own  account,  under  the  name  and  style  of  "  The 
Honourable  Commissioners  for  the  Sale  of  Dutch  P^opoty." 
AU  the  f  ou^  ships  thu^  insured,  togeth^-  with  their  cargoes 
were  totaUy  lost  before  arriving  in  this  country;  one  of  them' 
however,  the  "  Zeelelye,"  was  not  so  lost  till  after  the  15th  of 
September.    This  date  is  important,  because  on  that  day  a 
prochimatian  of  reprisals-in  other  wordfe,  an  open  declara- 
tion of  war-was  made  by  his  Majesty  against  the  United 
Provinces. 

^  Craufurd  and  his  oonoc^missioners  then  brought  an  action 
upon  the  policy,  averring  the  interest,  in  the  first  cou^t  ofi 
the  declaration,  to  be  in  themselves  "as  such  oommifr. 
sumers     in  the  second  count,  to  be  in  the  Crown. 
The  main  question  in  the  case  was,  whether  the  pkintiffs,  QMtm 

{u\  1  Tamfc.  |gs. 
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under  the  cironnislafioes,  k»d     insnraUe  intOTest,  the 

commission,  in  the  ships  and  cargoee  insured  hcfore  their 
arriiral  in  this  country.  It  would  be  impossible  to  report  at  ^ 
Im^h,  and  usdess  to  attempt  to  abridge,  the  able  and  in- 
genious disquisitions  to  which  this  question  gave  rise;  the 
reader  is  refen-ed  to  the  reports  at  large,  especially  to  the 
jodgmcait  of  Chi^bre,  J.,  in  the  Exchequer  Chamber  (^), 
of  the  same  learned  Judge (</),  of  Lawrence,  J. (2;),  and  of 
Lord  Eldon  (a),  in  the  House  of  Lords. 

In  the  Court  of  King's  Bench,  Lord  Kenyon  and  the  rest 
of  the  Coort  held  that  the  plaintiffs  had  an  insorable  interest 
sufficient  to  sustain  the  first  coont  of  the  declaration,  either 
as  trustees  for  the  Crown  or  for  the  parties  who  should 
ultimately  be  entitled,  as  wmsignees,  or  as  prize  agents;  and 
judgment  accordingly  was  givOT  for  the  plaintiffs  for  the 
whole  sum.  In  the  Exchequer  Chamber  this  judgment  was 
affirmed  by  a  majority  of  the  Judges,  Cliambre,  J.,  how- 
ever, delivering  a  v»y  fofcibk  opinion  the  other  way. 

The  grounds  on  which  the  majority  founded  their  judg- 
ment were  substantially  the  same  as  those  which  had  pre- 
vailed with  the  Coitft  of  King's  Bench;  and  rested  on  the 
principle  "  that  an  indioate  interest,  though  imperfect  till 
a  given  contingency  shiJl  take  place,  is  nevertheless  insur- 
able" (6). 

€haml»e,  J.,  on  the  othwr  hand,  rested  entirely  on  the  fact 
that,  under  the  terme  of  the  Act  and  the  eommission,  the 
powers  of  the  commissioners  were  strictly  limited  to  the  case 
of  Dutch  ships  actually  brought  into  the  ports  of  the  United 
Kingdom  and  provisionally  detained  there;  that,  as  the  shipis 
had  never  been  brought  into  this  country  at  all,  they  h'ad 
never  become  the  objects  of  the  plaintiffs'  authority  under 
the  commission,  and  oonsequiently  that  the  pkintiffs  ha^ 
no  such  interest  therein  as  to  entitle  them  to  insure. 

Before  the  Hou^  of  Lords,  eight  of  the  Judges  were  of 

(a:)  3  B.  &  p.  »9-106.  (y)  2  B.  &  P.  N.  R.  298-300. 

(a)  Ibid.  300—307.  («)  ^^id.  316—326. 

(b)  3  B.  &  P.  98. 
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opinion,  upon  Ihi'  same  grounds  as  before,  that  the  plaiutiiis  Sact.  30^ 
had  an  insurable  interest  sufficient  to  sustain  the  first  count;  of  theJa^ 
'*they  had  a  contingent  interest,  and,  8up[)osing  the  inten-  If 
tions  of  the  Crown  to  remain  unaltered,  nothing  Ktood 
het\\  een  them  and  the  vesting  of  that  contingent  interest 
but  the  perils  insu^  against "  (e). 

J  Chambre,  J.,  adhered  to  his  former  opinion,  whieJi  Avas  Opinions  of 
supported  by  Lawrence,  J.,  by  the  great  authority  of  Lord  j^^^^ 
Eldon,  by  Lord  Erskine,  and,  as  is  inferred  rather  from  the  f^;' 

,  -  .  judgment  of 

Known  course  of  his  subsequent  decisions  than  from  an  vtliiuo-  the  House  of 

that  fell  from  him  at  the  time,  by  Lord  Ellenborough 
To  these  learned  persons  the  plaintiffs'  claim  of  interest 
«eemed  to  have  "no  other  foundation  than  a  mer(*  naked 
expectation  of  acquiring  a  trust,  or  charge,  res.pecting  the 
property,  without  a  scintilla  of  present  right,  either  absolute 
-or  contingent  "(e).  By  the  letter  of  the  commission  and  the 
statute,  they  remarked,  the  plaintiffs'  care  was  conlined  to 
ships  which  had  been  detained,  or  might  be  brought  into  the 
ports  of  this  kingdom;  so  that,  untU  arrival  here,  no  Dutch 
property  was  clothed  with  those  circumstances  which  desig- 
nated it  to  be  the  object  of  their  commission,  and  made  it 
their  duty  to  interfere  in  its  preservation  (/).  Under  these 
<drcam8tances,  they  professed  themselves  unable  to  conceiv© 
.an  interest  dependent  on  a  thing,  \\\W\  Avhich  thing  the  persons 
supposed  to  be  interested  had  nothing  to  do(^);  and  Lord 
Eldon,  in  particular,  declared  he  could  "not  point  out  whaJi 
is  an  interest  ^less  it  be  a  right  in  the  property,  or  a  right 
derivable  oUit  of  some  contract  about  the  property,  which  in 
either  case  may  be  lost  u^pon  some  contingency  affecting  the 
possession  or  enjoyment  of  the  party  "  (ii) .  Notwithstanding  y^ir^  de  novo. 
this  clear  declaration  of  opinion,  the  House  of  Lords  did  not 

J''' 

(c)  2  B.  &  p.  N.  R.  289—298. 

(rf)  Ohambxe,  J.,  2  B.  &  P.  N.  R.  298—300;  Lawrence,  J.,  300—307; 
Lord  Eldon,  8U^— 326;  Lord  EUenboroogh,  897;  Lord  Erskine,  328. 
(c)  Per  Chambre,  J.,  2  B.  &  P.  N.  B.  299. 

(/)  Per  Lawrence,  J.,  ibid.  306. 

(g)  2  B.  &  P.  N.  R.  306. 

<A)  Per  Lord  Eldon,  ibid.  321. 
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directly  reverse  the  deeiMWi  of  the  majority  of  the  Judges, 
but,  upon  the  advice  of  Lord  Eldwi,  sent  the  ease  doWn  for  a. 
new  trial  under  a  venii^  de  novo  on  the  following  collateiul/ 
ground. 

The  declaration  of  hostilities  against  the  United  Provinces 
took  place  on  the  15th  of  September,  and  the  "  Zeelelye/' 
one  of  the  ^ps  inauM,  was  not  lost  tiU  the  20th  of  Sep- 
tember. Damages,  nev^^less,  had  be«i  aswBsed  at  a  total 
sum  in  respect  of  all  the  ships,  ineludiug  the  "Zeelelye." 
As,  however,  the  Hoii^se  of  Loids  were  clearly  of  opinion 
l^t  whatever  insitfaWe  interest  (if  any)  the  plaintiffs,  a& 
eommissioners,  might  ever  have  had,  had  at  aU  mmtB  been 
taken  out  of  them  by  this  declara>tioii  of  hostilities,  which 
vested  the  ownership  of  iOl  captured  property  in  the  Crown 
jure  belli  it  followed  «iat  the  plaintiffs  had  no  interest  m 
the  "  Zeelelye '  at  the  time  of  her  loss,  and  the  finding  of  the 
ji«ry,  imftsmnch  as  it  gave  general  damages  partly  made  up 
<if  the  loss  on  the  "  Zeel^ye,"  was  erroneoufi. 

The  cau^e,  accordingly,  cftme  on  for  trial  heiixe  Lord 
Ellenborough  on  the  venue  de  novo,  when  a  verdict  was  found 
lor  the  plaintiffs  upon  the  second  count  of  the  declaration, 
which  averred  the  interest  to  be  in  the  king  (i). 

>/  305.  Although,  however,  tlw  House  of  Lords  in  this  case 
avoided  a  decision  diajnetricaUy  opposed  to  the  opinicm  of  a 
majority  of  the  Judges,  yet  the  subsequent  course  of  our 
jurisprudence  sufficienay  shows  the  influence  of  this  discus- 
sion to  have  been  adverse  to  all  claims  of  interest  founded  on 
mere  contingent  grants  from  the  Crown  (Jc). 
'  Thus:  in  pursuance  of  an  Order  in  Council,  of  September, 
1807 ,  by  which  all  Danish  ships  were  directed  to  "  he  detained 

m  t  B.  k  P.N.B.  32».  A  biU  «f  «eq?4ioiui  was  taken  to  hi^ 
Lwihip'B  jvAgmmi,  widdi  wa»,  however,  aflBrmed  by  tho  House  of 
t^jM^i^AZkOh^  upon  o^mdl  in  w^J  on  2»tii  June,  1806.  Lucena 

V,  GrMfud,  1  Taunt.  32o. 

(k)  mat  was  determined  bv  this  celebrated  case,  and  the  application 
of  tho  rule  so  determined,  was  canvasised  anew  in  the  case  of  Ebsworth  v. 
AUiance  Marine  Ins.  Co.  (1873),  L.  R.  8  O.  V.  5%;  but  the  diaou^ioa, 
M  the  Court  was  equally  divided,  ended  without  result. 
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and  brought  into  port,"  a  Danish  ship  was  seized  by  a  British   Sect.  906. 

privateer  and  carried  into  Lisbon.    Thence,  after  repairs  and 

the  sale  of  her  original  -cargo,  she  was  despatched  by  the 

captors  with  another  cargo  1  o  London  on  tho  3rd  of  November, 

the  very  day  on  Avhich  a  formal  declaration  of  hostilities  had 

been  made  by  Great  Britain  against  Denmark.  Subsequently 

an  insurance  was  effected  on  account  of  the  captors,  and,  the 

ship  and  cargo  l)eing  totally  lost,  an  action  was  brought  on 

the  policy.    Interest  was  averred  in  the  captors,  which  it  was 

oontended  that  they  had  on  two  grounds: — (1)  Because  they 

had  a  possession,  coupled  with  a  well-grounded  expectation  of 

a  grant  from  the  Crown;  (2)  Because  such  possession  rendered 

them  liable,  either  to  the  Grown  or  to  the  foreign  owner,  for 

the  safe  custody  of  the  ship,  and  therefore  gave  them  an 

interest  in  her  safety. 

As  to  the  first,  it  wias  answered,  that  the  ship  was  taken, 

not  as  a  prize  of  war  after  a  declaration  of  hostilities,  but 

merely  under  an  Order  in  Council  "  to  detain  and  bring  into 

port";  that,  even  if  the  ship  had  arrived  in  safety,  the 

captors  would  have  had  nothing   but  the  chance  of  a  gra nt " : 

the  Court  accordingly  held  that  they  had  no  insurable  A  mere 

interest  on  the  short  ground,  "  that  a  man  lias  no  right  to  an  SJi^ii''*  ^ 

indemnity  because  he  Ims  lost  the  chance  of  receiving  a  gift." 

As  to  the  second  ground,  which,  it  will  be  recollected,  was 
the  foundation  of  Lord  Kenyon's  decision  in  Boehm  v.  Bell, 
and  approved  of  by  Lord  Eldon  in  Lucena  i.  Crauliud,  it 
was  held  by  Lord  Ellenborough  to  be  inapplicable;  because 
a  formal  declaration  of  hostilities  had  intervened  before  the 
loss,  which  at  once  vested  the  right  of  ownership  in  the 
Crown,  put  an  end  to  all  claim  on  the  ]»art  of  the  foreign 
owners,  and  freed  the  captors,  as  agents  for  the  Crown,  from 
all  liability  for  acts  done  within  the  scope  of  their  authority, 
which  it  did  not  appear  that  they  had  in  any  dei^^rec 
exceeded  (?) .  As,  however,  there  was  no  fraud  in  the  captors 
in  effecting  the  policy,  nor  anything  illegal  in  the  voyage  or 


(0  Routh  V.  Thompson  (180©),  11  East,  428. 
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insiuancc,  the  assured  were  held  entitled  to  recover  back  the 
premiums  (m). 

^  In  the  case  just  cited,  the  captors  had  no  claim  to  prize 
under  any  Prize  Acts,  for  the  ship  wSm  taken  before  the 
declaration  ot  hostilities.  Where  they  had  such  claim,  they 
were  held  to  have  an  insurable  interest  in  ships  taken  as  prize 
before  condemnation,  under  the  Prize  Act  (45  Geo.  3, 
c.  72),  s.  3,  which  vested  the  property  in  the  captors  after 
condemnation,  subject  to  the  right  o£  the  Crown  to  release 
the  prize  before  owidemnation,  and  to  the  effect  of  a  sentence 
of  restoration  by  a  Court  of  Admkalty  (w). 

rv  306.  Whether  the  insurance  and  the  kes  took  place  before 
or  after  open  declai-ation  of  war  or  order  for  reprisals; 
whether  the  parties  insuring  effected  the  poUcy  under  the 
orders  and  expressly  on  account  of  the  captors,  or  otherwise; 
the  Crown  has  in  all  case«  an  insurable  interest  in  ehips 
lawfully  detained  and  captured  under  any  Order  in  Council: 
and  if  such  insurance  was  made  for  the  benefit  of  aU  whom 
it  might  coiK  ern,  the  Crown,  by  a  subsequent  ratification, 
may  adopt  the  insurance  (o) . 

It  would  seem  by  what  feU  from  the  Court  in  the  c  ase  of 
Stirling  V.  Vaughan,  and  upon  the  principle  that  thelaW  wiU 
presume,  if  nothing  appears  to  the  contrary,  that  every 
person  accepts  what  is  for  his  benefit,  that  captors,  in  everj- 
case  of  legal  capture,  have  an  implied  authority  to  insure  on 
behalf  of  the  Crown,  and  may,  therefore,  in  all  such  cases, 
recover  on  a  count  averring  the  interest  to  in  the  Crown, 
without  any  express  subsequent  ratification  by  \t{p). 
The  law  in  the  United  States  as  to  this  subject  seema  to 

(m\  Bouth  V.  Thompflon  (18W),  11  EjMt,  428. 

(«)  r.  V«glH«  (1809),  11  BMfe,  619.   The  Naval  Prize  Act 

mm  in  foree,  27  fc  M  Vk*.  c.  26,  declares  (e.  55)  that  nothing  in  tho 
Aet  shaU  give  the  eaptoia  any  right  in  prize  ships  or  goods,  and  that 
Ihey  «haU  oontinne  to  take  web  interest  (if  any)  as  may  be 

mnted  tim  hy  the  Crown. 

(o)  Luoona  r.  Craut'urd  (1808),  1  Taunt.  325;  Routh  v.  Thompson 
(1811).  13  East,  274,  284,  285.    Soe  ante,  §  140. 
(p)  Stirling  v.  Vaughan  (1809),  11  East,  623. 


CHAP.  XII.]    OF  8HABEH0LDBRS  IN  COMPANIES.  4M 

be,  that  an  insurable  interest  in  prizes  can  be  acquired  only,  Sect.  306. 
bj  an  actual  grant  from  the  government  (g) . 

307.  Ships  are  now  usuaUj  owned,  not  by  indiTidual  i^minible 

shareholders,  but  by  limited  liability  companies,  whose  whok'  ahM^ltew 
property  often  consists  of  a  single  ship.  The  question 
whether  a  shar^lder  in  an  incorporated  company  an 
insuraUe  interest  in  the  property  owned  by  the  compan} 
is  therefore  not  without  practical  importance.  The  share- 
holder in  a  ship-owning  company,  to  apply  the  much 
quoted  test  of  Lawrence,  J.,  is  undoubtedly  interested  in 
the  preservation  of  tho  ship,  inasmuch  as  he  has  benefit 
from  its  existence,  prejudice  from  its  destruction."  Yet 
there  is  no  case,  except  that  of  a  captor,  which  is  considered 
an  exceptional  one  (r),  where  the  validity  of  an  insurance  of 
a  chattel  has  been  recognized,  unless  the  assured  had  some 
legal  or  equitable  title  to  or  chaise  upon  the  actual  thing 
insured,  or  was  under  some  contractual  liability  to  indemnify 
another  person  in  case  of  its  loss  or  of  damage  to  it. 

It  has  been  decided  that  the  property  of  an  incorporated  Their  relation 
company  is  not  the  property  of  its  shareholders;  for  the 
company  is  not  a  mere  collection  of  individuals,  but  itself  a  «l»««»iipaiiy. 
legal  personage  (s).  On  this  ground  it  has  been  held,  that 
although  an  alien  is  not  qualified  to  own  a  British  ship,  either 
wholly  or  in  part,  yet  a  British  company  is  not  disqualified 
from  being  the  registered  owner  of  a  British  ship  by  the  fact 
that  one  of  its  shareholders  is  an  alien  {t). 

The  consequence  se^ns  to  be  that  the  insurable  interest  in 
a  ship  or  other  property  belonging  to  a  company  is  only  in 

{q)  Sw  the  observations  of  Story,  J.,  in  The  Joseph  (1813;,  1  GalU- 
son,  558 ;  1  Phillips,  ss.  320  et  seq. 

(>•)  The  judfirment  of  Walton,  J.,  in  Moran  v.  Uzielli,  [1905]  2  K.  B. 
555,  seems  to  create  another  exception.   Sec  as  to  this  ca.se,  ante,  §  257a. 

(s)  E.  V.  Arnaud  (1846),  9  Q.  B.  806;  16  L.  J.  Q.  B.  50;  Myers  v. 
Ferigal  (1852),  2  De  G.  M.  &  G.  599;  22  L.  J.  Gh.  431.  See  al«o 
Salomon  v.  Salomon  &  Gb.,  [1897]  A.  O.  22;  Janmn  v.  Driefmitoui 
CfHMolidated  Miiies,  Ltd.,  [19021  A.G.  484;  Harburg  India  Bobber 
GobO)  Go.  V.  Martin,  [1902]  I  K.  B.  778. 

{ty  B.  V.  Amand,  tupra. 


4M 


Shares  in 
•ompaay  not 


tlie  company  itself ,  not  in  the  individual  shareholders;  and 
this  wa^  the  view  expressed  by  the  Exchequer  Chamber  in 
WilBon  V.  Jonesy  in  which  the  policy  was  effected  to  protect 
file  interest  of  a  shaieholdar  in  tiie  Atlantic  QM» 

Company  (m)  . 

The  iusunliU  however,       Ooort  hdd  that  a  sharehdider 

interest  of        .  '  . 

^tmAMmbk  in  the  Atlantic  Telegraph  Company  had  an  insarable  interest 

mt^Ssun!^  ^  ill  the  benefit  which  he  exiXKbed  to  derive  from  the  success  of 

file  adventure  of  laying  the  cable.    His  interest  in  tliat 

advffiatnie,  which  in  the  policy  was  valoed  at  the  nominal 

value  of  his  shares,  was  held  to  be  protected  by  the  ingeni- 

oudj  worded  policy,  which  has  elsewhere  been  set  out  (x) . 

It  has  been  said  that  shares  in  a  company  cannot  be 

insured  against  maritime  risks  on  the  technical  ground  that 
being  of  an  incorporeal  nature,  they  cannot  be  exposed  to 
dmee  risks,  noit  ace  tbey  directly  liable  to  he  lost  in  conee-v 
qnence  of  them  (ly) . 

Undoubtedly,  however,  shares  iu  a  company  owning  a  ship 
aie  lidbb  to  be  d^reciated,  or  to  beocwie  vidoeless,  in  ocaise- 
qnence  of  casualties  affecting  the  ship,  and  it  may  well  be 
argued  that  a  shareholder  is  as  much  interested  in  the  safety 
of  the  ship  as  the  shareholders  in  the  Atlantic  Telegraph 
Company  were  in  the  laying  of  the  cable.  The  o{Hnion  has 
already  been  expressed  that  a  shareholder  can  protect  himself 
against  such  depreciation  by  a  properly  worded  policy  {z). 

(«)  (1867),  L.  R.  2  Ex.  139;  see  per  Willes,  J.,  p.  144.  The  dictt/m 
of  Smith,  M.  R.,  in  Driefontein  Oonsolidated  ( iold  Mines,  Ltd.  m. 
Janeon,  [1901]  2  K.  B.  419,  427,  that  the  beneficial  ownership  in  the 
property  of  the  plaintiff  company  belonged  to  the  shareholders  is  incon- 
sistent with  the  authorities  cited  in  note  («),  su^ra.  In  Pjiteraon  v, 
Harris  (1861),  1  B.  &  S.  396;  90  L.  J.  Q.  B.  a  tlljllPier  xe- 
owmred  for  a  lom  of  of  the  Atlaaiie  eable;  bui  AtM  was  no 
fita  tvaveniBg  hoB  iBterait  in  tiie  eabia,  aad  iskb  qnettioD  now  di*- 
onand  was  not  nund. 
(«)  AiUe,  S  Stf . 

(f)  Btem  <r.  Hanru  (18S1),  1  B.  Jc  S.  ZH,  W;  30  L.  J.  Q.  B. 


(s)  Ante,  S  249.  In  Pole  v.  Fitzgerald  (1762),  Willes,  641,  Willes, 
©,  J.,  held  thai  there  cannot  be  an  insurance  on  a  voya^',  on  the  groand 
Hmt  it  Nras  iaipoMihle  to  wtimate  the  loss  of  a  TOyaye;  but  he  was  speak- 
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308.  We  have  seen  (a)  that  the  master  has  au  insurable  Sect.  30a 
interest  in  his  wages,  and  may  effect  a  policy  on  these  and  on  Master's 
any  commissions  he  is  properly  entitled  to  (&).  SdS'on. 

It  eeems  that  in  the  United  States,  the  Courts,  regarding.  Master 

him  in  the  relation  of  a  conlidential  agent,  have  held  that  if  ^ 
,    ,  ,  .    °  <w  cargo. 

ne  buys  on  nis  own  account  ship  or  cargo,  when  sold  in  case 
of  misfortune  abroad,  he  has  no  insurable  interest  therein, 
unless  the  purchase  be  ratified  by  those  whom  it  may 
concern  (c) . 

Sect.  11  of  the  Marine  Insurance  Act,  1906,  enables  Seamen's 
seamen  and  officers  under  the  master  to  insure  their  wages, 
and  this  enactment  will  no  doubt  apply  to  any  profits  which 
they  are  to  receive  in  lieu  of  wages  (d). 

In  the  United  States  a  seaman  is  allowed  to  insure  any  o 

,  ,  Seamen's 

goods  put  on  board  by  him  as  merchandise,  notwithstanding  merchandise,  p 
the  freight  of  these  be  a  perquisite  and  so  form  a  part  of  his  ^^^^ 
wages  (c). 

309.  A  shipowner  or  other  otmer  has  an  insurable  interest  Ikgiifable 
in  the  goods  which  he  carries  in  respect  of  his  liability  for  S^^^ 
loss  or  damage  that  may  happen  to  them  during  transit  (/). 

At  the  same  time  the  insurable  interest  of  the  owner  of  Of  owner  of 
the  goods  is  not  affected  by  ihe  existence  of  this  liability. 
The  general  rule  is  thus  stated  in  sect.  14  (3)  of  the  Marine  against  loss. 
Insurance  Act,  1906: — 

The  owner  of  .insurable  property  has  an  insurable 

in^  of  a  loss  of  hypothetical  profits  of  a  voyage,  which  might  nerer  have 
been  earned.  See  the  xemarkg  of  Lawience,  J.,  on  this  mm,  2  B  A: 
P.N.R.  p.  301. 

(a)  Mar.  Ins.  Act,  1906,  s.  11;  ante,  §  2i6. 

ib)  King  V.  Glover  (1806),  2  B.  &  P.  N.  R.  206;  and  see  Hawldiia 
«.  TwiieU  (1856),  5  E.  &  B.  883;  25  L.  J.  Q.  B.  160. 

(0)  Gopelaiid  v.  Mercantile  Ins.  Co.  (1828),  6  Pick.  198;  Barker  v, 
Harino  Ins.  Go.  (1821),  2  Mason,  36d. 

(<0  See  4tnte,  $  2i4. 

(«)  Galloway  v.  Menu  (1802),  3  Ycates,  445. 

(/)  Mar.  Ins.  Act,  1906,  s.  8  (2)  (c);  ante,  §  1.    Ses  Crowley  v, 

Cohen  (1882),  ZB.iL  Ad.  478;  Joyce  v.  Eenaard  (1871),  I*.  B.  7  Q.  B. 

78 ;  Stephens  v.  AusMaaian  Ins.  Oo.  (1872),  I*.  R.  S  O.  P.  18;  Hill  v. 

Scott  (C.  A  ),  [1896]  2  Q.  B.  718;  Manioh  Am.  Co.  v,  Dodwell  (1904) 
128  Fed.iL  410.  ^ 
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[part  I 


insuralle 
intereil. 


The  owner  of 
tiie  cargo  has 

interest 
in  the  ship. 


Bills  of 


interasl  an  respect  of  tbe  Ml  svalae  thereof,  notwith- 
standing »fliat  ptmtt  third  peison  may  have  agreed,  or 
liable,  ,to  indemnify  him  in  case  of  loss  (g). 

310.  There  are  other  cases  of  insurable  interest  which 
cannot  bo  ranged  under  any  of  the  foregoing  heads. 

A  party  interested  in  e«go  alone  has  no  insurable  interest 
ill  the  ship;  for  the  goods  may  arrive  safe  though  the  ship  be 
lost,  and  vice  versa.    Hence,  where  the  owners  of  the  cargo 
effected  a  poHcy  on  goods,  with  a.memorandum  declaring  the 
insurance  to  be  "  <m  money  expended  for  reclaiming  ship 
and  cargo     *'  the  loss  to  be  paid  in  case  the  ship  does  »ot 
arrive"  at  the  port  of  destination;  it  was  held  that  the 
assured' had  no  insurable  interest  in  the  subject  insured, 
against  the  event  sought  to  be  provided  few  by  this  pdioy 
°A  bill  of  exchange  drawn  by  the  captain  abroad  to  cover 
ship's  disbursements  gives  the  holder  no  Uen  on  the  ship  by 
British  law  (f ) .   It  f  oDows  that  he  has  no  insurable  interest 
in  the  ship;  and  the  opinion  to  the  contrary  expressed  by 
Uibbs,  C.  J.,  in  Tasker  v.  Scott  {k)  seems  to  be  an  obiter 
metum  unnecesswy  to  the  case  before  him.    The  question 
realh  at  issue  was  whether  the  holder  of  the  bill  could  recover 
the  premium  from  the  master  of  the  ship  on  the  ground  that 
the  lattOT  had  authmaed  him  to  insure. 

Instead  of  borrowing  at  refipond^itia,  captains  en^gaged  in 
the  East  India  Company's  trade  had,  since  the  year  1810, 


(«)  SCO  Uohhn  r.  Hannani  (1811),  3  Camp.  93,  a  caaeof  an  inwraBoe 
hy  a  shipowner,  to  whom  the  charterer  had  uiid«rtak«l  to  pay  tife 
value  of  the  ship  if  lost  during  4he  -voyage.  The  doctrine  «f  •abwgatwii 
will  of  course,  prevent  the  assured  from  leeawring  in  att  moie  ^  «ie 
Talu'e  of  his  property:  see  post.  Part  HI.,  CJhap.  IX.,  <<8ri»0i^B. 

(/O  Kulen  Kemp  v.  Vigne  (17Wy,  1  T.  B.  JW.  Tto  e»peiiirt»w,  it 
mav  be  noticed,  was  ordered  by  Uie  AAni»%  Court  to  be  a  ebaige  on 

tiie  cargo.  ^  ,  .  t  • 

(i)  It  seema  to  be  oOMBrwiiB  by  French  law.  Castrique  v.  Imrie 
Cl«l),  8  C.B.N. 8.  m;  (1870^),  L.K.  4  H.  of  L.  414.  This  law 
vaa  in  tbat  ease  applied  by  a  Frew*  Court  to  a  British  ship,  no  doubt 
imoneonaly;  but  as  the  judgment  was  in  rem,  it  was  held  binding  on 
tie  CWrts  of  this  country.  The  wanedy,  if  any,  was  by  appeal  to  the 
CiiMir  de  Cassation  in  France. 

(*)  Tasker  t^.  Scott  (1815),  1  Marsh.  R.  556;  S.C,  6  Taunt.  234. 


/ 
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practised  the  folkywing'  mode  of  raising  money  to  pay  for  Wmt.  St0. 
their  outward  investments .  Bills  ivere  drawn  for  the  required 
amount  upon  the  captain's  agents  in  India,  payable  in  m 
many  days  after  the  ship's  arrival  outwards;  these  bills, 
drawn  in  two  sets,  were  indbrsed  to  the  person  in  this  country 
who  had  Inade  the  required  advaiicos.  One  set  was  left  with 
him;  the  other  set,  together  with  the  goods,  consigned  to 
the  captain's  agents,  was  taken  out  in  the  ship,  and  the 
indorsee  of  the  bills  then  effected  iiisiiraiieo  on  them  for  his 
own  benefit:  the  understanding  was,  that  if  the  ship  arrived 
safe  the  bilk  w^  to  be  paid;  ^f  she  did  not  arrive  they  were 
not  to  be  paid .  After  the  practice  had  prevailed  some  timo 
a  case  caiuo  bef  ore  the  Court  of  Common  Pleas  in  which  the 
indorsees  of  bills  so  drawn  and  insured  sued  the  underwriter, 
describing  them  as  "  bills  of  exchange,"  and  averring  the 
total  loss  of  ship,  goods,  land  the  set  of  bills  on  board  of  her: 
Best,  C.  J.,  held  that  upon  such  policy  the  assured  could 
recover  aothing;  the  inrtromento,  being  draw  on  a  eon- 
tingency,  were  not  bills,  but  so  much  waste  paper;  the 
plaintifi's  had  lost  nothing  by  them,  because  they  could  have 
reoovered  nothing  by  them;  they  had,  therefore,  no  insurable 
interest,  because  they  had  nothing  at  risk  (l) . 

It  has  been  decided  in  the  United  States  that  advances  for  Money  ^ 
repairs  of  sliip  give  no  insurable  interest  in  the  ship,  unless  if^^f^'**^ 

whe^  secured  by  a  lien  by  law  or  contract  (m).  ' 

An  insurer  has,  for  the  purpose  of  re-insurance,  an  insur-  interest  of 
able  interest  in  the  thing  insured.  In  view  of  the  importance  i'wo'Wf' 
in  modern  times  of  the  question  of  re-iusurance,  the  subject 
will  presently  be  dealt  with  as  a  whole  at  some  length  (n). 


(0  Palmer  r.  Pratt  (1824),  2  Jiing.  18o.  ''  I  quito  concur  witli 
Mr.  Phillips,"  said  xVrnould,  "  that  this  is,  both  in  itself  and  in  refcrenco 
to  the  grounds  of  the  judgment,  a  very  unsatisfactory  decision."  Sec  1 
Phillips,  8.  203,  n.;  see  also  Lowry  v.  Bourdieu  (1780),  2  Doiigl.  4(}8. 

(♦»)  Buchanan  v.  Ocean  Ins.  Co.  (1826),  6  Cowen,  318;  1  PhUlips, 
8.  202.  See,  howeiver,  Moran  v.  Uzlelli,  [1905]  2  K.  13.  555,  aiiff\, 
§  267a. 

(«)  rost,  §§  322--328. 
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*****  "^^^^  Wager  Policy  relates  to  the  form  of  the 

Wager        instrument  as  well  as  to  the  natuie  of  the  oontraot.  , 

pobeies. 

of  A  wager  (or  honour)  policy  may  be  defined  to  be  one  in 
which  the  parties,  by  express  terms,  disclaim,  on  the  face  of 
it,  the  intention  of  making  a  eontcaot  ol  indbmnity. 

Sndi  a  policy  is  generally  knoAvn  by  having  one  or  other 
«*        of  the  following  clauses  written  on  the  face  of  it:—''  Interest 


or  no  interest,"  &t  "  Without  farth^  j»oof  o^  interest  dian 
Hi0  poiiey,"  or  *'  This  policy  to  be  deemed  sufficient  proof 

ol  interest,"  or  any  other  terms  which  purport  either  to 
otitic  the  assured  to  recover  against  the  underwriters  a 
Btipokted  sum  of  mcmey,  whetlier  he  has  any  iatmst  in  the 
■ilip  or  cargo  or  not;  or  to  hind  the  underwriter  not  to 
require  any  pvooi  of  the  assured's  interest  other  than  the 
policy  itself  (o) .  As,  moreover,  in.  tiiese  oases  thefe  is  nothing 
aetoally  at  risk  which  can  be  sea-damaged  or  abandoned, 
such  policies  frequcjitly  also  contain  the  clause,  "  Free  of  all 
average,  and  without  beneht  of  salvage." 

poUaS  were  heen  made  a  subject  of  Very  learned  inquiiy  whether 

at  one  time  such  policies  were  legal  at  common  law.  It  Avill  at  present 
be  sufficient  to  give  what  is  now  firmly  established  as  the 
tme  result  of  the  authorities,  viz.:— 

1.  That  by  the  law  of  England,  as  it  stood  at  the  time  of 
passing  the  Act  of  19  Geo.  2,  c.  37,  a  wager  policy  properly 
so  called,  i.e.,  one  in  which  the  parties,  by  express  terms,  such 
as  the  words  "  interest  or  no  interest,"  or  "  without  proof  of 
interest,"  disclaimed  making  a  contract  of  indemnity,  was 
then  (contrary  to  older  detenmnatictts)  deemed  a  valid  con- 
tract of  insurance  (p) . 

(o)  Se©  the  judgment  of  Best,  O.  J.,  in'Mnrphy  v.  Bell  (1828),  4 
Biiig.  Sm^n.  A  dMM»  of  ihu  kind  is  nsiuUly  called  a  ''p.p.!.'' 
(policy  proof  <rf  intereei)  danse,  and  the  pdiej  contaiiiiiig  it  ig  also 
kmemn  as  a  "p.pa."  pidiey. 

(p}  This  point  was  established  by  Asaionedo  v.  Oambridge  (1710), 
10  Mod.  77;  Depaba  v.  Ludlow  (1721),  1  Oomyns,  360;  Dean  v.  Dicker 
(17W),  2  Str.  1250.  They  were  aiap  recognized  as  legal  by  Lord 
3Ianslield,  and  were  lield  legal  at  common  law  in  Ireland  in  Keitil  v. 
Protection  Ins.  Co.  of  Paris  (1882),  10  JL.  iL  Ir.  51. 
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2.  That  a  policy,  containing  no  such  clause  disclaiming  or   Saot.  811. 


dupensing  with  the  proof      interest,  but  effected  in  the  ApoUcyiu 

^  .  1  ^  •ii  •  'J      1  the  common 

form,  was,  at  common  law,  as  it  still  is,  considered  form  was 


to  be  a  contract  of  indemnity  only,  upon  which  the  assured  ^JJ^  * 
could  never  recover  without  averment  and  proof  of  interest  (g) .  ^pon  interest. 

812.  About  the  year  1746  wager  policies  became  so  pre-  19  Oao.  2, 

c  ST 

valent  that  the  Legislature,  wisely  considering  it  to  be  against 
the  policy  of  this  country,  as  a  great  maritime  state,  to  permit 
parties  who  had  no  interest  in  the  safety  of  British  ships  and 

cargoes,  by  means  of  these  policies,  to  give  themselves  a  direct 
interest  in  their  loss,  interfered  by  the  19th  Geo.  2,  c.  37,  to 
suppress  the  |Hraetioe. 

That  Act  prohibited  the  making  of  insurances  on  British 
ships  and  their  cargoes  interest  or  no  interest,"  or  "  without 
further  proof  of  mimst  than  the  poUcj,"  or  "  without  benefit 
of  salvage  to  the  insurer,"  or  by  way  of  gaming  or  wager- 
ing (r) .  Such  insurances,  as  the  preamble  recites,  had  been 
found  to  be  productive  of  many  pernicious  practices;  such  as 
the  fraudulent  loss,  destruction  or  capture  of  great  numbers 
of  shipe,  with  their  cargoes  ";  the  '*  encouragement  of  the  ex- 
portation of  wool,  and  the  carrying  on  of  many  prohibited 
and  daiidestine  trades,  which,  by  means  oi  such  insurances, 

(f )  For  tiiis  latter  portion,  aee  ite  oboervatioas  of  Lord  Eldon  in 
Laoena  v.  Oraufaid  (ISM),  2  B.  &  P.  N.  &.  821,  dineatii%  from  the 
aieium  of  Load  Keayon  Ia  Craofurd  v.  Hunter  (179»),  S  T.  B.  23,  in 
which  tkat  learned  judge  had  said  tiliat  a  penon  at  oommon  law  m%]it 
have  insured  without  interest.''  The  poaiticm,  as  stated  in  the  text,  was 
laid  down  as  law  by  Ohambre,  J.,  in  Lucena  r.  Craufurd  (18'02),  3  B.  & 
P.  101,  and  was  finally  established  by  the  judgment  of  the  Exchequer 
Chamber  in  Cousin  r.  Nantes  (1811),  3  Taunt.  513,  in  which  the  dictum 
of  Lord  Kenyon  and  the  case  of  Nantes  v.  Thompson  (18i02),  2  Bast, 
385,  founded  upon  it,  were  decisively  overruled.  ■ 

{r)  The  following  is  the  text  of  this  provision: — "  Bo  it  enacted  that 
no  assurance  or  aysurances  shall  be  made  by  any  person  or  per.'^on.^,  bodie-* 
corporate  or  politic,  on  any  ship  or  ships  belonging  to  his  Majesty  or 
any  of  Ms  subjects,  or  on  any  goods,  merchandises  or  effects  laden  or  to 
be  laden  on  board  of  any  such  ship  or  ships,  interest  or  no  interest,  or 
wiihoat  further  proof  of  interest  tibaa  tiie  policy,  o<r  by  way  of  gaming  or 
wagmog,  or  wUliout  bendlt  of  salvage  to  the  assurer;  and  that  every 
such  assuraaoe  shall  be  rndl  aad  Toid  to  all  iBtents  and  purposes." 
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s»ct.  aia.  have  boon  concealed '  j  the  introduction  of  "a  mischievous 
Mud  of  gaming,  uiider  pretmoe  <^  insiiriiig  agiaiiii^  the  risk 
<»  shipping  and  fair  trade." 

Hence  it  appears,  as  pointed  out  by  Best,  C.  J.,  that  gam- 
ing was  by  no  means  the  sole  evil  which  the  Legislatuj>e, 
hf  this  Act,  proposed  to  rmnedj;  bat  its  object  also,  and 
perhaps  chiefly,  Avas  to  prevent  policies  in  this  form  from 
being  used  to  protect  persons  who  were  carrying  on  an  illegal 
traffic,  or  knade  the  means  of  profiting  by  the  wilful  destruc- 
tion and  capture  of  ships  (s), 

313.  This  Act  has  been  repealed  by  sect.  92  of  the  Marine 
Insurance  Act,  1906,  sect.  4  of  which  deals  with  wager 
polides  and  insurances  in  g^ral  made  by  way  of  gaming 
and  wagering  in  the  following  terms: — 

(1)  Every  contract  of  marine  insuranoe  by  iway  of 
gaming  or  ,wagermg  is  wmA. 

(2)  A  contract  of  jmarine  insurance  is  deemed  to  be  a 

gaming  or  wagering  contract — 

(a)  Where  the  assured  3ia.s  not  an  insurable  interest  as 
defined  by  this  Act(^),  and  the  contract  is 
entered  into  ^with  no  expectation  of  flcquinng 
such  an  interest;  or 

(b)  Where  the  policy  is  made  "  interest  or  no  interest,'* 
or  "  without  further  proof  of  interest  than  the 
policy  itself,"  or  without  benefit  of  salvage  to 
the  insurer/'  or  subject  to  axty  other  like  term: 

Provided  that,  where  there  is  no  possibihty  of  salvage, 
a  polic}'  may  be  effected  without  benefit  of  salvage  to  the 
insurer  (u). 

CLaxigee  All  impoi'taut  change  has  been  effected  by  this  section* 

19  Goo.  2,  c.  37,  in  terms  only  prohibited  wager  policies  on 
British  ships  and  their  cargoes  (a;),  and  was  held  not  to 

(t)  Per  Best,  C.  J.,  in  Murphy  v.  BeU  (1828),  4  Bing,  M9,  570. 
(0  See  ante,  §  254. 

(«)  This  proviBo  gives  effect  to  the  opinion  of  nine  of  ilie  judges 
in  lioeeiui  v.  Craufurd  (1806),  2  B.  &  P.  N.  B.  at  p.  310.  There  seems 
to  be  BO  powibility  of  lahrage  in  inraranees  on  profits  or  eommiasioiis. 
(»)  It  was.hdd  to  appfy  to  otber  subjeets  of  insursiioe  as  wdl  as 


it 
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extend  to  foreign  vessels  (^).  There  is  no  such  limitation  in 
the  Marine  Insurance  Act,  under  which  every  insurance  by  Xammnoee  on 

way  of  gaming  and  wagering  within  the  meaning  of  sect.  4 
is  void. 

Another  change  effected  by  the  Marine  Insurance  Act,  Wager 
1906,  is  that  wager  policies  are  now  void  in  Ireland.    The  ^^j^^^f * 
Irish  Conrt  had  previously  held  that  19  Geo.  2,  c.  37,  was  not  Inland, 
extended  to  Ireland  by  the  Iridi  Act,  21  &  22  Geo.  3,  c.  48, 
and  ocmsequentlj  that  wager  policies,  being  legal  at  common 
law,  were  valid  (z). 

313a.  Wager  policies,  as  we  have  se^  were  expressly 
prohibited  by  19  Geo.  2,  c.  37,  and  under  that  Act  were 
considered  illegal  (a). 

Sect.  4  (1)  of  the  Marine  Insurance  Act,  1906,  however,  Wager 
merely  dedaree  that  they  are  v<nd.   As  wager  policies  were  S^fu^,. 
not  illegal  at  common  law,  the  result  seems  to  be  the  same  Mar.  las. 

AiC^  190S 

as  has  been  held  to  follow,  as  regards  wagering  contracts,  * 
from  .the  similar  provision  of  the  Gaming  Act,  1845,  s.  18, 

*'  ship  "  and  "  goods."  In  a  oertam  warn  a  marine  insanuMw  nmst  in 
general  1>e  either  on  the  ship  or  on  tiie  goods  &B.  bowrd  of  h&f;  for  beii^ 
against  maritime  perils,  it  must  be  against  loss  caused  by  mme  event 
which  physically  affects  some  tangible  property  at  risk.  Acoordingly, 

for  the  purposes  of  the  Act,  an  insurance  was  deemed  to  be  on  the  thing 
physically  at  risk,  the  loss  of  which  involved  the  loss  of  the  subjocti- 
matter  insured.  Thus  policies  on  "  profits,"  "  commissions,"  and  "  cash 
advane4>s  "  wem  held  to  be  within  the  Act.  See  Smith  v.  Reynolds 
(1866),  1  II.  &  N.  221;  25  L.  J.  Ex.  337;  De  .Afattos  v.  North  (186S), 
L.  R.  3  Kx.  185;  Allkins  n.  Jupe  (1877),  2  C.  P.  D.  375;  .Mortimer  v. 
Broadwood  (1869),  17  \V.  R.  653;  Berridge  r.  Man  On  Ins.  Co.  (1&87), 
18  Q.  B.  D.  346.  In  fact  it  was  no  doubt  correct  to  say  that  the  Act 
made  every  mar^ie  policy  relating  to  a  British  ship  void,  which  on  the 
face  of  it  was  a  wager  policy. 

(y)  Thellusson  v,  Fletcher  (1780),  1  Dougl.  315. 

(«)  Keilh  V,  ProteoHon  Marine  Ins.  Oo.  of  Paris  (1882),  10  L.  E. 
Ir.  51. 

(«)  Afildns  V,  Jupe  (1877),  2  O.P.D.  »75;  GUsdge  v.  Boyal  Ex- 
cOiange  Ass.  Oorpn.,  [1900]  2  Q.  B.  214.  See  also  Lowry  v,  Boordieu 
(1780),  2  Dougl.  468;  Andree  v,  Fletcher  (1789),  8  T.  B.  266.  In 
Tasker  v.  Scott  (1815),  6  Taunt.  234,  Gibbs,  C.  J.,  held,  on  the  con- 
trary, that  a  person  who  authorised  another  to  effect  a  wager  policy  was 
liable  to  repay  him  the  premium,  on  the  ground  that  19  (3«o.  2,  c.  37, 
made  the  insuranoe  not  iUegal,  but  only  unanrailaUe. 


iifmnum^  iktebsst.  (fabt  u 

i.e.,  though  void,  they  arc  not  illegal  under  the  Act  of 
1906(6).  A  later  statute,  however,  the  Marine  Insiuanoe 
(GsmWag  Pdikies)  Art,  1909  (9  £dw.  7,  c.  12)  (c)y  psa- 
hibits  certain  insurances,  whidi  in  the  Aot  are  termed  *  con~ 
tracts  by  way  of  gambling  on  loss  by  maritime  perils,"  by 
^  ^   n»king  them  crimiiMJ,  itknowaaoffaioe  toeffeotaoontraet 

TOonibited  by 

Mar,  lam.      of  maiine  insnranee  witiboat  having  any  bmiA  fide  interest, 

direct  or  indirect,  either  in  the  safe  arrival  of  the  ship  in 
lelatian  to  which  the  contract  is  made  or  in  the  safety-  or 
praenratioii  of  the  aabjert-mstter  iBmired,  or  a  bona  fide 
expeotatkm  of  aoqniiing  saeh  an  inlMMPHrhe  offender  is 
liable,  on  summary  conviction,  to  imprisonment  for  not  more 
than  nx  months,  with  or  without  hard  labour,  or  to  a  fine 
not  ezoeeding  and  afao  to  fi»feit  to  the  Grown  any 

money  he  may  receive  under  the  contract  (d).  It  is  also  an 
offence  under  this  Act,  entailing  the  saiue  penalties,  for  any 
pexmm  in  the  emfkfymmt  oi  the  owner  (e)  of  a  ship,  not 
being  a  part-owner,  to  cfteet  a  oontract  of  marine  insurance 
in  relation  to  the  ship,  "interest  or  no  interest,  '  or  "  without 
furthw  proof  of  interest  than  the  poliey  itself,  '  or  "  without 
ben^t  of  salvage  to  the  iomaxer"  or  subjeot  to  any  odier 
like  term  (/) .  Further,  any  broker  or  other  person  through 
whom,  and  any  insu^^er  with  whom,  an  insurance  is  effected 
is  alio  guiilty  of  an  offenoe,  punishable  in  like  maimer,  if 

(6)  In  Chesliire  v.  Vaughan,  [1920]  3  K.  B.  at  p.  251,  Bankee, 
L.  J.,  says  that  it  may  well  be  that  the  making  of  a  p.p.i.  policy  is 
against  public  policy  in  spite  of  the  repeal  of  the  statute  of  1745,  which 
declared  that  such  contracts  should  be  illegal,  and  the  substitution  of 
sect.  4  of  the  Act  of  1906  which  speaks  of  them  as  being  void,  because 
the  mischief  aimed  against  is  the  same.  For  the  effect  of  the  Gaming 
Act,  flee  ¥iUAi  v.  Jones  (1855),  5  £.  &  B.  238 ;  per  Luah,  J., 

Haigh  V.  Sheffield  Town  Oouunl  (1874),.  L.B.  10  Q.  B.  102,  109; 
Beertim  v.  Beartim  (18M),  1  Ss.D.  13;  per  Hawkins,  J.,  Bead  ir. 
AnletMB  (1883),  18  a.B.D.  188,  184;  per  Bowen,  UJ.,  Bridger 
V.  Sarage  (188S),  15  Q.B.D.  888,  887;  FoimU  v.  Soa^^  Ftek  Bms»- 
oouw  Gb.,  [1888]  A.  O.  148,  178,  188;  Bytmm  v.  Siaart  Ming,  [1808] 
8  K.  B.  888,  707,  727. 

(0)  1*07  the  text  of  this  Act,  see  Vol.  II.  Appendttz  A. 
(d)  Mar.  Ins.  Act,  1909,  s.  1,  sub-s.  1  (a). 

le)  "Owner"  includes  "charterer":  Max.  Im.  Aot,  1808,  ».  1  (8). 
(/)  liar.  Ins.  Act,  1900,  ■.  1,  sub-s.  1  (b). 
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he  acted  with  knoAvledge  that  the  insuraaioe  was  one  pro-  Sect.  Siaa. 

hibited  by  this  Act  (g).    Proceedings  mder  the  Act  cannot 

be  institu;ted  without  the  ocma^t  in  England  or  Ireland  of 

the  Attorney-General,  or  in  Scotland  of  the  Lord  Ad\  oc<a,te;  ^ 

nor  can  they  be  institu,ted  against  any  person  (excopt  one 

in  the  employment  of  the  shipowner  who  hajs  e£Eected  an 

honour  policy),  until  an  opportunity  has  been  afforded  him 

of  showing  that  the  oontract  was  not  one  prohibited  by  the 

Act,  and  any  information  given  by  him  for  that  purpose  is 

not  admissihle  in  evidence  aga^inst  him  (h). 

Thns  the  Act  of  1909  prohibits,  without  any  qualification, 
insurances  in  relation  to  a  ship  effected  by  means  of  honour 
policies  bj  persons  in  the  employment  of  the  owners,  other 
than  part-owners.  Even  if  the  assu^red  had  an  insurable 
interest,  that  fact  wou,ld  afford  no  defence  to  a  charge  under 
sect.  1,  sub-s.  1  (b).  On  the  other  hand,  it  seems  that  an  in- 

I' 

8i|ra;nco  effected  by  a  person  who  hfas  a  genuine  interest,  direct 

or  indirect,  in  the  subject-matter  insured  canuot  be  within 
s,u,b-s.  1  (a),  even  though  the  insurance  be  miade  on  a  valua- 
tion so  excessive  $3  to  rend^  the  contract  one  by  w|ay  of 
gamming  or  wagering  within  the  mea,ning  of  the  Marine 
Insurance  Act,  190G,  s.  4,  or  of  the  Gaming  Act,  1845, 
8.  18  (i).  But  when  proceedings  have  been  taken  under 
sect.  1,  s.u,h-8.  1  (a)  of  the  Act  of  1909  against  any  person 
who  has  effected  a  policy  with  a  "p.p.i."  or  like  clau.se,  the 
onus  of  proving  that  he  has  not  committed  an  offence  of 
effecting  a  contract  by  wa^y  of  gambling  is  thrown  on 
him  (/).  One  effect  of  the  Act  is,  no  doubt,  that  a  broker 
who  has  eoniniitted  an  offence  by  knowingly  making  a  con- 
tract prohibited  by  the  Act  cannot  claim  any  remuneration 
or  a^y  indemnity  from  his  principal  for  payments  made 
by  him  in  respect  pf  the  tnajttsaction  (k). 

(g)  Id.  8.  1  (2). 

(A)  Id.  s.  1  (4). 

(t)  See  infra,  $§  314,  319. 

(/)  Mar.  Ins.  Act,  1909,  s.  1  (l>). 

(k)  See  Thud^er  v.  Haidy  (Wa),  4  Q.la.D.  685,  687. 
A. — ^VOL.  I.  28 
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8Mt._3i4._  Sit.  Sect.  4  (2)  (a)  of  the  Marine  Insiuanoe  Act,  1906, 
Effect  of  DO    declares,  as  we  have  seen,  that  a  contract  of  marine  inso^ranoe 

expectation  of 

iaiiMi.  is  deemed  to  be  a,  gaming  or  watering  contract,  where  the 
assured  has  not  an  insurable  interest,  and  the  contract  is 
altered  into  with  no  expectation  of  acq^ui'ring  one.  The  words 
**  where  the  a^s^red  has  not  aa  insorable  interest "  i^parentlj 
rela,te  to  the  time  when  the  contract  is  made.  By  sect.  6  (1) 
of  the  Act  it  is  not  necessarv  that  the  assured  should  have 
an  inao^able  interest  at  this  time  (J),  Theref(»re  if  he  eiects 
the  insiiraiice,  believing  tliat  he  will  acquire  saeh  an  interest, 
and  acqu^ires  it  before  the  loss,  he  can  recover.  But  it  seems 
to  follow  from  sect.  4  tha,t  if  he  insures  at  a  time  when  he  has 
no  insurable  interest  and  ^bee  not  expect  to  a^nire  one,  he 
eaimot  even  recover  when  at  the  time  of  the  loss  he  has  an: 
insurable  interest,  though  the  poliej^  contains  no  express  terms 
which  show  that  it  .wiM  intended  to  be  a  gaming  or  wagering 
Olmtract.  Under  the  Aet  of  Geo.  II.  it  was  h^d  that  all 
policies  must  be  taken  to  be  on  interest,  unless  something  was 
stated  showing  the  contrary,  And  were  not  valid,  whether  on 
linreign  or  foitidi  ships,  xQB^bam  the  aaso^ed  had  an  interest;, 
and  that  it  wa^  not  possible  to  recover  by  action  upon  them 
without  averment  of  interest,  .and  proof  thereof  when  that 
i^verment  wns  tmirened  (m). 

Are  wager        S15.  Whether  a  policy  expresdy  admitting  interest  is  void 

policicH  void 

under  the  under  the  Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  s.  18, 
^ct»  whicii  provides  that  all  contracts  or  agreements  by  way  of 
gaming  or  wagering  shail  be  no^  and  void,  is  a  question 
which  no  jtmderwriter  ha3  raised  (n) .  Amoujd  seemed  to 
think  that  the  policy  is  void  under  this  Act  (o).  In  support 
of  this  view  it  may  be  argued  that  the  form  itself  ol  the 
policy  shows  that  it  was  not  intended  to  be  a,  contract  of 

(0  See  ante,  §  258. 

(«•)  ODoaiifl  V.  ^main  (1»11),  8  Taunt.  MS. 

(n)  Hie  maleriality  of  tiiis  qoeetioii  Jam  in  the  faei  tiist  it  is  only  in 
leapcel  of  ooslneli  void  under  this  parlieiiUir  ttatnto  thai  the  QaiBii||p 
Aet,  IStl,  hm  aaj  appKeatiott. 

(«)  Sad  ed.  vol.  i.  p.  139,  a. 
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indemnity.  Yet  the  stipulation  that  proof  of  interest  is  Sect.  315. 
•dispensed  with  is  not  inconsistent  with  there  being  an 
insurable  interest  in  the  assured;  and  as  a  matter  of  fact  it 
is  well  known  tha,t  these  policies  are  aonstajitly  effected  on 
behajf  of  persons  who  have  an  int^mt  in  the  su^bject  of  tkte 
insurance,  sometimes,  perhaps,  on  accou^it*  of  some  difficulty 
in  proving  interest  (p). 

It  is  submitted  tha^  a  policy  in  which  interest  is  admitted 
is  not  void  u^der  the  Gaming  Act,  1845  (and  therefore  that 
the  Gaming  Act,  1892,  has  no  application  to  it),  if  in  fact  the 
assured  has  or  expects  to  acquire  such  an  interest  as  shows 
tha,t  he  did  not  intend  to  makea  wag^  (g).  If  such  a  policy 

(p)  See  p«p  Kennedy,  J.,  in  Gedge  v.  Bi^al  Exdiange  Am.  Cor- 
poration,  [1900]  2  Q.  B.  214,  228.  The  fact  tiuit  there  may  be  a  leal 
iftsnraUe  ittterest  is,  no  doabt,  the  reason  yrhj  B^^sm,  J.,  after  con- 
sulting Mathew,  J.,  awaonnoed  that  he  woidd,  with  tiie  ooiiamt  ol  the 
parties,  hear  a  case  in  whieh  the  policy  oontained  a  p.pi."  daaaB,  as 
if  the  policy  did  not  contain  the  claoae.  Bnehanaa  v,  Vaber  (1890), 
4  Com.  Cas.  227,  n.  In  a  later  case,  where  there  was  no  agreement 
that  the  clause  should  be  deemed  to  be  deleted,  and  tiie  assured  was 
relyinp-  on  the  fact  that  the  Act  of  George  II.  was  not  pleaded  to 
enable  him  to  recover  without  having  any  insurable  interest,  Kennedy, 
J.,  held  that  he  wa^  bound  to  take  notice  of  the  illegality  and  the  fact 
that  the  insurance  Avas  a  mere  wager.  Gedge  i>.  Royal  Exchange  Ass. 
Corporation,  sH]n-a.  Wager  policies  are  no  longer  prohibited  in  terma, 
as  they  were  by  19  Geo.  2,  o.  37;  they  are  only  declared  to  be  void 
<8ee  infra^  note  (^)).  Yet,  even  though  it  be  not  pleaded  that  a 
"  p.p.i."  policy  is  wid  under  seot.  4  of  the  Mar.  Ins.  Act,  1906^  or  under 
ih»  Gaming  Act,  1845,  it  seems,  aooording  to  the  deei»m  of  the  Divi- 
sional Otmrt  in  Luohett  v.  Wood  (1908),  26  Times  L.  R.  617,  to  be  the 
^ty  of  ilie  Oaort,  in  an  action  on  the  policy,  to  take  notice  of  tiie  fact 
that  the  ooniMet  is  not  enforceable.  See  also  Nortii-Western  Salt  Co.  p. 
Electrolytic  Alkali  Co.,  [1913]  3  K.  B.  422;  [1914]  A.  O.  461. 

(g)  "The  Act,"  said  Willes,  J.,  "has  no  applieate  to  a  contract 
upon  a  matter  in  which  the  parties  have  an  interest."  Wilson  v.  Jones 
<1867),  L.  R.  2  Ex.  139.  Ctf.  however,  Lord  Shaw's  (dictum  in  Thamea 
&  Mersey  Mar.  Ins.  Co.  t\  "  Gunford "  Ship  Co.,  [1911]  A.  O.  at 
p.  543.  It  may  be  pointed  out  that  under  the  Gaming  Act,  1892,  any 
.promise,  express  or  implied,  to  repay  any  sum  of  money  paid  in 
respect  of  a  contract  made  void  by  8  &  9  Vict.  c.  109,  or  to  pay  any 
money  by  way  of  commission,  reward,  or  otherwise  in  respect  of  such 
contract  or  of  any  sc^rvices  in  relation  thereto,  is  null  and  void.  See 
Tatam  v.  Reeve,  [1893]  1  Q.  B.  44;  62  L.  J.  Q.  B.  30;  Do  Matfcos 
r.  Benjamin  (1894),  63  L.J.  Q.  B.  248;  Saffery  v.  Alayor,  |1901]  ] 
K.B.  11.    In  Tasker  v.  Scott  (1815),  6  Taunt.  234,  Gibbs,  C.  J.,  held 
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hm  hitherto  not  been  within  the  Gaming  Acts,  it  is  appre- 
hended that  it  is  not  brought  within  those  Acts  by  sect.  4  (2) 
of  the  Marine  Insurance  Act,  1906,  which  docUjres  that  every 
policy  containing  a  "  p.p.i."  clause  is  deemed  to  be  a  g-aming^ 
m  wagering  ccMatract.  The  definition  of  su,ch  a  contract  for 
the  purposes  of  the  Marine  Insurance  Act,  1906,  cannot,  it  is 
submitted,  enlaigc  the  iiieauing  of  the  term  "contra^jts  by 
way  of  gaming  or  wagering  "  in  the  Gaming  Act,  1845  (r).. 

315a.  The  "Gujiford"  cajse,  in  ,whieh  insurance  m  a 

vessel  were  held  to  be  avoided  bj  the  concealment  of  a  large 
ov^-insurance  by  means  of  "p.p.i."  policies  on  disburse- 
ments, elicited  a  remarkable  dictum  of  Lord  Shaw  of  Dun- 
fermline's that  su^ch  policies,  apart  from  the  effect  of  theilr 
nonidisclosiure,  vitiate  all  other  insurances  effected  by  the 
same  assu^  on  the  same  adventure  («).  "  It  is  necessary," 
sikid  his  Lordship,  "to  examine  fu^mentally  the  position 
of  ail  owner  who  has  made  legitimate  insurances  upon  ship, 
caargo,  or  freight,  and  iUso  made  separate  gambling  insuiances. 
My  Lords,  it  a|>peiars  to  me  that,  whenever  owners  enter  into 
gambling  transactions  of  this  kind,  these  transactions  them- 
selves axe  not  only  invalid,  but  they  infect  and  invalidate 
the  entire  insu^oes  which  the  same  assured  have  made  upon 
vessel,  freight,  or  ca^rgo.    The  reason  of  that  is  this:  the 

that  a  peraan  who  autkoriaed  anotiier  to  efeet  a  wafrer  polky  waa  KaWe 
to  repay  him  «ie  premiiim,  on  #w  gtoaoA  tiiat  19  Geo.  2,  o.  87,  mad© 
the  inninuMse,  not  ilki^,  only  onaTaikible.  In  AUkins  v,  Jnpe^ 
•  (1877),  2  C.  P.  D.  S7«,  th©  CWt  ,of  Common  Pleas  heW  that  wag«r 
polleka  w«re  xendered  iUegal  by  19  Geo.  2,  c.  37.  Sect.  4  of  the  Mar. 
Ina.  Act,  IWS,  however,  only  declares  that  wager  policies  are  void. 
Bead  v.  Andeiwm  (18*4),  13  Q.  B.  D..  779  (C.A.),  is  therefore  an 
authority  in  support  of  the  liability  of  the  assured  to  repay  the  premium, 
if  the  Gaming  Acts  be  not  applicable,  unless  the  agent  in  effecting  a 
wager  policy  was  guilty  of  an  offence  under  the  Marine  Ins.  Act,  1909 

(see  ante,  §  313a).    But  see  the  expression  of  opinion  of  Bankes,  L.  J.,. 

cited  Ohte  in  note  (h)  to  §  313a. 

(/•)  Mr.  Arthur  Cohen  conies  to  the  aame  ooncluskm  on  thia  pmnt: 

see  Ilalsbury's  Laws  of  England,  vol.  xviL  § 

(«)  Thamea  &  Meney  Mar.  Ina.  Co.      "Gwiford''  ffliip  CSo.,  [IMII 

A.  e.  629,  5tt.   Bus  qnciitkm  waa  not  raiaed  by  tli©  appeUantt^  case;. 

they  ralied  eatitely  m  iiie  eofaeealmeiit. 
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voyage  is  one,  and  the  ship,  its  earnings,  its  cargo,  its  crew/  Wm^^  MSm. 
all  jare  involved  in  tha*  one  and  single  hazard  which  has  been 
iipdeftaiken  and  which  is  by  the  ga^nbling  transaction  im- 
properly weighted  towards  loss— a  loss  which,  falling  upon 
the  ship,  woi4d  not  rest  there,  but  spread  to  unsalved  cao^go 
and  to  freight,  not  to  speak  of  the  peril  to  human  life  which 
woujd  be  thus  encountered.  The  line  of  plain  duty  for  all 
pa^-ties  to  the  contract  is  that  the  ship  shall  be  preserved;  hat 
when  9i  gamble  ha3  be6n  made  by  one  of  the  parties  for  gain 
upon  the  event  of  Ijoss  of  ship,  although  the  subject  of  thfi) 
pa^rticular  gamble  be  not  the  ship  itself,  the  interest  of  that 
pafrty  is  that  the  ship  shall  be  destroyed.  This  hazard 
agsainst  the  life  of  the  vessel  humbly  appears  to  me  tp  taint 
every  policy  entered  upon  by  the  same  gam!>ling  a^mtam, 
a^id  no  such  policy  thus  depending  up,on  the  same  hazard  is 
enf orceaible .  Th«  r uie  governing  this  is  simple  and  familiar, 
na^nely,  that  the  law  will  not  enforce  a  transactiDn  which  is 
thus  tainted  by  conflict  between  duty  and  self-interest.  The 
rarity  and  difficulty, my  Lords, of  a  right  adjustment  of  the 
wavering  balance  swayed  by  self-interest  have  been  memor- 
a,bly  phrased.  Bu,t  the  law  does  not  attempt  the  tadc;  th© 
penalty  against  su,ch  a  coniiict  between  interest  and  duty  is 
the  invajidation  of  the  bargain.  I  remark,  however,  that  the 
foregoing  observations  are  not  directed  to  the  case  of  insiijranoe 
u^on  ships  in  which  third  parties  have  acquired,  in  ignorance 
of  the  other  and  over-insuj:ances  aaid  in  good  faith  and  for 
valuable  consideiation,  separate  interests.  The  rights  of  such 
parties  would  require  to  be  separately  and  fully  considered." 

The  editors  are  not  awai'e  that  there  is  any  direct  authority, 
except  this  dicttm,  for  the  general  proposition  that  an  insur- 
ance^' otherwise  valid  will  be  vitiated  by  the  gambling  nature 
of  an  independent  insurance  effected  by  the  same  assured. 

316.  We  will  now  cimttder  some  of  the  cases  on  the  Cases  on 
question  what  policies  are  or  are  not  within  the  prohibitiQit  1^^^^'  ^' 
contained  in  the  first  section  of  19  Geo.  2,  c.  37,  and  the, 
fourth  section  of  the  Marine  Insurance  Act,  1906. 


imuiUMJi  nrmwr.  £pakt  u/ 


S«et.  ai6.  Where  the  smgeoii  of  axi  East  Indiaman  agreed  to  ^Si.y  20L 
Kent  r.  to  a  passenger  ill  the  same  ship  at  the  next  port  she  shouJLdI 
imch,  pi-o^dded  that  if  she  did  not  asiYe  ik&[  poflroge  to  C)Liiia, 
the  passenger  should  pay  him  1,000?.  within  one  month  after 
her  arrival  iii  the  river  Thames,  without  reference  to  any 
profertj;  this  agieemeut  was  held  void,  a»  being  a  oontraot 
hj  way  of  gaming  or  wAgering  within  the  fiist  seetioii  of  the 
Stat.  19  Geo.  2,  c.  37,  thou,gh  the  surgeon  had  some  goods 
on  board  which  were  lia.ble  to  su#er  by  the  loss  of  the 

V'  Lowry  ,  having  advanoed  to  Lawson,  the  captain  of  an  East 

India  ship,  26,000/.  on  the  secui'itj  of  a  common  money  bond^ 
effected  a  policy  for  the  amount,  which  appeared  on  the  face 
of  it  to  be  "on  Captain  Lawson's  b<md  fcHr  26,000j."— " ia 
ca&e  of  loss  no  other  proof  of  interest  to  be  required  than 
the  bond,  warranted  free  of  average,  and  without  benefit  of 
salvage  to  the  insurery" — liOffd  Mani^iedd,  Ashivrat,  J.,  and 
Bmller,  J.,  held  that  this  was  void,  as  a  gaming  policy  under 
the  statute.  '  The  plaintiUs,'  observed  his  Lordship,  "  say, 
'  We  mean  to  game,  bi^  we  give  o^r  reason  for  it:  Oaptaia 
Lawson  owes  us  a  sum  of  mimey,  and  we  want  to  be  feeure 
in  case  ho  should  not  be  in  a  situa-tion  to  pay  us.'  It  was  a 
hed^;  bu.t  they  iiad  no  interest:  for  if  the  ship  had  been 
lo0t,  and  the  mMbHEWiiten  had  paid,  still  the  plaintiffs  would 
have  been  entitled  to  recover  the  amount  of  the  bond  from! 
Lawson"  (u.). 

Ml.  Any  policy  whidh  by  express  terms  dispenied  with 
all  proof  of  interest  was  h^d  to  be  within  the  Act  of 

19  Geo.  2,  c.  37,  and  void,  though  the  clause  by  which  the 
proof  of  interest  was  dispensed  with  was  not  in  terms 
identical  with  those  specified  in  the  first  aeetimi,  even  whea  it 

(0  Kent  V.  Bud  (1777),  2  Oawp,  688.  1h»  2».  wludi  tbe  mugwm 
haA  paid  by  way  of  jiirMliM  was  Jeturned.  8m  also  CMIg»  p.  Bojal 
Bsite^  Am.  €b.,  [1900]  2  Q.  B.  214. 

(•)  Lowry  «.  Bnu^  (1780),  2  Doi^.  468.  WUkm,  J.,  only 
fhom^t  H  mm  mutTailable,  not  sa  ilkK«l,  ioMfMoe;  ntk  of  tii» 
OmvI,  iMfWOTiir,  biMiiif  it  illegal,  tiw  iifwiiim  wae  not  veiuRied. 
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was  manifest  that  the  insurance  vms  not  a  ^ming  on9(a;). 
Hence,  where  a  policy  of  insurance  stipulated  "that  the  Murphy 
soods  insured  were  and  should  be  valued  at  five  ticrcx^s  coffee, 
valued  at  271.  per  tieroe,  say  135/.,  that  policy  to  be  deemed 
sufficient  j)i  oof  of  interest,"  the  Court  of  Comiiion  Pleas  held 
that  the  policy  was  void,  for  the  object  of  the  statute  was  to 
pieyent  insurances  in  which  the  policy  was  to  be  proof,  not 
of  the  amount,  but  of  the  existence  of  int^est  (y) . 

Sect.  4  (2)  of  the  Mai^ine  Insurance  Act,  1906,  expressly  |!j^^^f' 
includes  in  the  definition  of  gaming  and  wagering  contracts 
policies  subject  to  any  term  like  those  previously  specified. 

It  has  been  held  that  a  stipulation  in  one  of  the  Institute  insarauoe  to 
Time  Clauses  that,  in  the  event  of  a  total  loss  of  ship,  the  f^lL*** 
^ight  insuruiee  should  be  paid    in  full "  was  not  equiva- 
lent to  a  stipulation  that  it  should  be  paid  "  without  benefit 
of  salvage  (z). 

318.  It  was  thoufflit  at  one  time  that  all  \  alueJ  policies  Valued 
were  within  19  Geo.  2,  c.  37,  on  the  ground  that  frauds  by  S^^the 
the  wilful  loss  or  destruction  of  ships  and  cargoes  m^t  be 
aeeoniplished  by  means  of  policies  in  which  a  higher  valuQ  is 
put  on  the  articles  insured  than  they  were  worth;  but  the 
distinction  between  wager  and  valued  policies  is  very  clear. 
If  the  policy  dispenses  with  all  proof  of  the  exist^oe  of 
interest,  it  is  a  wager  policy,  and  void;  but  where  the  policy 
contains  on  the  face  of  it  no  such  dispensation,  but  only  saves 
the  plaintiff  the  trouble  of  i^iowing  the  amount  of  his  intmst, 
lea\  ing-  him  still  to  prove  some  interest,"  it  is  a  valued  policy 
and  good  (a). 

{x)  Murphy  v.  Bell  (1828),  4  Bing.  567;  Berridge  v.  Man  Oa  Ins. 
Co.  (C.  A.)  (1887),  18  Q.  B.  D.  346.  In  the  lattor  ease  the  eUuiw  wm 
FnU  interest  admitted."  In  Grant  p.  Fa^inaoii  (1782),  2  Fiaik,  MI, 
liie  terms  of  an  in»aranoe  <m  profits  wm:  In  ease  of  km  it  is  agreed 
iMt  the  profits  ehall  be  valued  at  1,00(».,  witiioat  any  o&er  fondier 
tlie  pdicy."  Tiie  Court  tliat  the  last  words  were  mere  sur- 
plnsi^,  lefening  to  Htm  Talnatiott,  not  the  interest,  and  ^t  the  policy 
Iraa  valid.  (v)  Murphy  v.  Bell,  supra. 

(«)  Coker  v.  Bolton,  [1912]  3  K.  B.  315,  Hamilton,  J. 

(a)  I^wis  V,  Bneker  (mi>,  2  Burr.  U71;  Murphy  v.  Bell  (1828), 
4  Bing.  672.  !  t 
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319. 


unless 


319.  If,  indeed,  there  appears  to  be  an  enormous  dispro- 
portion lietween  tiie  real  vakie  of  the  artidbs  insured  and 
tiiat  inserted  in  the  policy  as  their  agreed  value  between  the 
parties — for  instance,  if,  in  the  words  of  Lord  Mansfield,  "  it 
■houlii  ooane  out  in  proof  that  a  man  had  insured  2,000^,  and 
had  interest  on  board  to  1^  yaloe  of  a  oaUe  only  " — such 
policy,  it  was  said,  Avould  have  been  within  19  Goo.  2,  c.  37, 
and  on  that  ground  void,  though  the  underwriter  was  aware 
of  the  extent  of  tho  or^-yaluation  (&).  Such  a  ease  is  not 
covered  by  the  definition  of  a  gaming  and  wagering  contract 
in  sect.  4  (2)  of  the  Marino  Insurance  Act,  1906  (c).  It  is 
however,  submitted  that  sect.  4  (2)  is  not  exhaustive,  and 
has,  therefore,  not  the  ^ect  of  preventing  such  a  policy  f roiil 
being  void  under  sect.  4  (1)  (d).  Of  course,  if  the  under- 
writer was  kept  ignorant  of  the  excessive  valuation  he  might 
avoid  the  policy  on  the  ground  of  such  conceahuent  (e) . 

320.  From  the  prohibition  of  all  wager  policies  on  British 
ships  and  goods,  19  Geo.  2,  c.  37,  m^e  an  exception  in  the 

case  of  insurances  on  privateers  and  on  effects  from  places  in 
the  possession  of  the  Crowns  of  Spain  and  Portugal.  As  we 
have  seen,  the  Marine  Insurance  Act,  1906,  whidi  repeals  the 
whole  Act  of  19  Geo.  2,  declares  all  wager  policies,  without 
exception,  to  be  void. 
Incidents  of       It  has  been  held  that  there  can  be  no  &bandonment  under 

wager  polity.  ^ 

(b)  Lewis  v.  Rucker,  qua  sKpra.  In  the  absence  of  proof,'*  said 
Willes,  J.,  "  that  the  value  fixed  by  the  oontraot  is  ao  ezagg^erated  as 
to  be  a  mere  cloak  for  gambling,  in  representing  more  than  any 
possible  interest  which  the  assured  could  have  in  the  ship  and  outfit,  or 
that  the  exaggeration  was  fraudulent  with  a  view  to  cheat  the  under- 
writer, the  latter  is  Iwund  in  ease  of  total  loss  to  pay  the  agreed  sum." 
(Memorandum  printed  as  App.  LVIl.  to  vol.  ii.  of  the  Report  of  the 
Unseaworthy  Ships  Commission  of  1874;  cited  by  Mathew,  J.,  in  Herring 
V.  Janson  (1895),  1  Com.  Cas.  177.) 

(«)  Ante,  §  313. 

Id)  Tliis  wtkmmioa.  m  mak  inetmnstent  with  the  language  of  s.  27  (3) 
itf  «ie  Mw.  Ib9.  Aei,  IMS,  pott,  §  m;  aad  the  dicta  of  Lord  Shaw 
and  l4wd  Bobm  in  Hummi  k  Mefwgr  Mar.  la*.  Go.  v,  "  Ganfoid  " 
Skip  Co.,  [Itll]  A.  C.  al  pp.  54S,  $4»,  wm  ^fobahly  not  intended  to 
fpfy  to  the  case  iiod^ 


Exceptions 
made  by 
19  G«o.  2, 

c.  37, 

abolished  %f 
the  Mar. 
las.  Act. 
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a  wagering  policy  (fi);  also  that  a  recapture,  after  the  ship   Sact.  320. 
has  been  in  an  ^lemy's  port,  will  not  av^ail  the  under- 
^ter  (g). 

321.  It  is  not  only  in  our  own  country  that  insurances  Wagering 
l)y  way  of  wager  are  hekd  illegal;  in  most  oonntries  their  aJ^femost 
illegality  is  equally  established  by  general  mercantile  usage 
or  positive  enactment. 

In  France,  though  not  prohibited  in  express  terms,  they  ImSmiee. 
were  held  unlawful  as  opposed  to  the  spirit  of  the  Ordon- 
nanoe  de  la  Marine  (A)  and  the  text  of  the  Code  Civil  (^) . 
When  the  provisions  of  the  Code  de  Cofen!mei*ce  Were  under 
the  consideration  of  the  French  legislature,  an  attempt  was 
made  to  procure  the  protection  of  the  law  for  this  species  of 
contract,  but  it  was  immediately  diecked  by  the  indignant 
exclamation  of  the  Imperial  orator,  that  "  it  was  not  for  a 
great  nation  like  France  to  legalize  the  immorality  of 
^[ambling  contracts  {des  paris) 

In  the  greater  number  of  the  United  States  of  America  In  the  United 

}§tafefl, 

these  policies,  though  not  prohibited  by  positive  statute, 
have  invariably  hem  dwrndered  illegal  (/)•   In  New  York, 

(/)  Knlen  Kemp  v.  Vigne  (1786),  1  T.  R.  304. 
(g)  Dean  v.  Dicker  (1746),  2  Str.  1250. 

(/<)  L.  3,  t.  6,  art.  22,  23;  2  Valin,  Comment,  sur  I'Ordonnance  de  la 
. marine,  vol.  ii.  p.  73,  ed.  1766;  pp.  286—290,  ed.  Becane,  a.d.  1829. 

(?)  Code  Civil,  art.  1965,  1966,  which  declares  all  wagers  illegal. 
The  Code  do  Commerce,  saj'^s  Boulay-Paty,  cannot  be  more  indulgent 
•  on  this  point  than  the  Code  Civil,  Droit  Mar.  torn.  iii.  tit.  x.  p.  238. 
They  seem  now  to  be  impliedly  prohibited  by  art.  334  of  the  Code  de 
-Commerce  as  altered  in  1885.  The  article  formerly  began:  "  L'assoranGe 
pent  avoir  pour  objet "  (the  rarious  subjeets  of  imoranoe) ;  now  it  runs: 
''Toute  personne  int6rmste  pent  haxe  aasorer,"  &c. 

(k)  See  E€rt:rangin,  note  to  Pothier,  Traits  d'Assuranee,  p-  H;  Boulay- 
Paty,  qud  supra^  note  by  M.  Beoane  to  hia  edition  of  Valin,  torn.  ii. 
p.  285. 

(0  1  Phillips,  Ina.  as.  5,  7,  211;  3  Kent,  Oom.  277,  n.  (rf).  Aeootrd- 
ing  to  American  law  "  p.p.i."  polieies  are  not  neoeasarily  treated  as 
wagering  policies;  they  are  deemed  to  be  polktM  on  inteffort,  if  llie 
parties  w  intendeds  Brown  v,  MerehantB^  Mar.  Im.  Co.  (IM>7),  152 
Fed.  B.  ill.   See  alao  1  FhiUifA,  s.  7. 
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^•c^         however,  they  were  held  legal  (m),  but  are  now  prohibited 
by  the  reviaed  atatutee  o£  that  State  (»). 

Be-imarance.  322.  After  an  insurance  has  been  made,  the  underwriter 
may,  by  the  law  and  piaotke  of  all  ocmntrieB  (o),  have  the 
whole  amount  at  risk  (or,  as  in  France,  the  n^ole  minus  the- 
pi-einium)  re-insiu-ed  to  him  bj  some  other  underwriter.  The 
object  ol  thia  ia  to  enable  him  to  indemnify  bimBelf  against 
the  oonaequenees  of  hk  own  aet,  whenever  lie  finds  he  haa 
undertaken  a  risk  on  imprudent  terms  or  bound  himself  to  a 
greater  amount  than  he  may  be  able  to  discharge  (p).  If  he 
gives  a  less  premium  £ox  the  re-insuranoe  than  he  receives  on 
the  original  policy,  he  gains  the  difference;  he  gains  nothings 
if  he  gives  the  same  premium,  and  suffers  a  loss  if  he  gives, 
more,  as  may  sometimes  happen,  to  cover  a  dangerous  risk. 

Former! J         This  mesAs  of  piotecticA  f or  insurers  wks  formerly  illegal 

th^co^try.  by  the  law  of  this  country.  About  the  middle  of  the 
eighteenth  century  this  practice  of  re-insurauce,  having  in. 
this  country  oome  to  be  emjdoyed  as  a  mode  of  sqpeoulating^ 
in  the  rise  and  fall  of  ^weminms,  and  being  likely  to  be  used 
as  a  cover  for  wager  policies,  was  declared  by  the  4th  section 
of  the  19  Geo.  2,  c.  37,  unlawful,  unkes  the  insurer  were 

Nov  insolvent,  bankrupt,  or  dead.    This  was  repealed  and  re- 

insurances  made  lawful  by  the  27  &  28  Vict.  c.  56,  s.  1  (g). 
^ow  by  sect.  9  of  the  Marine  Insurance  Act,  1906 — 

Mar.  Ins.  Ae^  (1)  The  (insiirer  under  a  contract  of  marine  insuranoe- 

(»i)  Johel  V.  Church  (1801),  2  Johnson's  Cases,  333. 

(»)  N.  Y.  Rev.  St.  Pt.  I.  c.  XX,  tit.  viii.  as.  8,       10,  oited  in. 
Kent's  Com.,  ubi  supra. 

(o)  lie-insuranoes  are  expressly  sanctioned  by  most  of  the  Continental 
Commercial  Codes.  See  that  of  France,  art.  342;  Spain,  art.  749; 
Italy,  art.  426;  Germany,  art.  779;  Holland,  art.  271;  Scandinavia^ 
art.  230.  They  are  permitted  in  the  United  States,  3  Kent,  Com.  278. 
See  also  1  Eknerigoa,  c.  viii.  as.  14,  15, 16,  pp.  252—261 ;  3  Boulay-Paty^ 
Dntt  Mur.  ^9— Mtf;  1  Beneete,  881—280. 

(f>y  A  policy  of  m  inwinniie      howevet,  aoi  a  am  eontrael  of 
mkmaiAf.  9m  ISUmm  v.  Brnj^mm  Amnaiioe  CgcpontkHi 
Orm.Om.S87  (P.  a.),  it^fm,  §  828. 

(f )  Tiau  eteteto  mm  feperied  Iqr  80  Ic  81  YioL  e.  28,  ilM  wAMb  ^ 
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has  lan  insurable  interest  ia  his  risk,  and  may  re-insure  Seiet.  313. 

in  ;respect  of  it.  " 

(2)  Unless  the  policy  otherwise  provides,  the  original 
assured  lias  no  d^ht  or  interest  in  respect  of  suoh 
re-insuraiioe.  \  . 

323.  There  have  been  several  decisions  in  oui*  Courts 
within  the  last  few  years  upon  pdLicies  which  happened,  in 
fact,  to  be  policies  of  re-insurance.  This  is  a  circumstance 
which  is  interesting  as  illustrating  the  large  extent  to  which 
policies  of  this  nature  are  now  used.  The  decisions  them- 
selyes,  however,  do  not  turn  as  a  rule  upon  questions  peculiar 
to  re-insurance,  and  will  be  found  to  be  noticed  in  their 
proper  places  so  far  as  they  illustrate  any  points  of  marine 
insurance  law  in  general.  The  law  relating  to  contracts  of 
re-insurance  is,  generally  speaking  and  apart  from  special 
circumstances,  the  sa^e  as  that  which  governs  the  original 
contract. 

The  thing  which  the  re-assured  insures  is  the  thing  origi-  xj^e 
nally  insured.  In  this  thing  he  has  an  insurable  interest  to 
the  extent  of  the  liability  which  he  may  incur  under  and  by 
reason  of  his  original  contract  of  insurance  (r).  As  it  k, 
apart  from  usage,  never  necessary  in  a  ocmtract  of  insurance 
to  describe  the  interest  of  the  assured,  but  is  sufficient  to 
specify  dmply  what  is  the  thing  insured,  it  follows  that  a 
contract  of  le-insurance  need  only  show  ihst  the  thing  in- 
tended to  be  covered  is  ship,  freight,  goods,  or  whatever 
it  may  be;  it  is  Inot  las  a  matter  of  law  necessary  that  it  ehould 
appear  <u  the  face  of  it  to  be  a  ocmtract  of  re-insurance 

(r)  See  per  Buckley,  L.  J.,  in  British  Dominions  Gen.  Ins.  Co.,  Ltd. 
V.  Duder,  [1915]  2  K.  B.  at  p.  400.  It  is  doubtful  whether  thia  view 
is  consistent  with  the  language  of  Mathew,  L.  J.,  in  Nelson  v.  Empress 
Assurance  Corp.  (1905),  10  Com.  Cas.  at  p.  240,  that  "a  policy  of 
re-insurance  is  a  policy  on  aa  interest  in  the  subject-inatter  of  ihe  insur- 
ance, that  interest  being  different  from  that  protected  by  the  original 
policy  and  aeqnired  by  the  faet  tiiat  the  asenred  is  the  undMrwriier  under 
-yie  original  policy.'' 

(«)  Mar.  Ins.  Aet,  1906,  s.  26,  ante,  §^  251,  252;  Mackeniie  v, 
Whitwor^  (1875),  L,  B.  10  Ex.  142;  1  Ex.  D.  36  (C.  A.).  By  the 
,  19  Geo.  2,  e.  87,  the  policy  was  required  to  espre«  ika/k  it  was  a  re- 
insurance, and  tins  remained  Hie  law  lill  1867. 
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••ct.  323. 


Definition  of 
re-insurance. 


Totally 
distinct  from 
the  original 


In  English  policies,  however,  it  is  now  an  almost  universal 
I»nictioe  to  insert  in  re-insaranoe  palimes  a  dause  (tke  effeet 
of  wMeh  will  be  discussed  hereafter)  by  which  this  particular 
circumstance  is  specially  called  to  the  undenvriter's  atten- 
tion (t).  And  though,  generally  speaking,  it  seems  unneces- 
sary to  disclose  the  bet  that  the  ride  is  one  of  re-insuranoe, 
there  might  in  a  particidar  ease  be  circumstances  attending 
the  original  contract  which  would  affect  the  mind  of  a  re- 
insiirer.  if,  for  inslaiioe,  the  original  assured  were  known  to 
the  original  insurer  to  be  a  person  who  on  previous  occasions 
had  attempted  to  defraud  Jiis  underwriters,  it  might  be  in- 
oimibent  on  the  original  insurer  to  disclose  to  a  re-insuror 
the  character  of  the  original  assured,  and  therefore  also  the 
imt  that  the  risk  is  one  of  re-iusuranee 


924.  Be-iusurance  is  defined  to  be  a  contract  by  which, 
in  consideration  of  a  certain  presnium,  the  original  insurer 

throws  upon  another  the  risk  for  which  he  has  made  himself 
respcMisible  to  the  original  assured,  to  whom,  however,  he 
alone  remains  UaUe  on  the  original  insurance  (x) . 

Sect.  9  (2)  of  the  Mari  ne  Insurance  Act,  1906,  states  that 
"  unless  the  policy  otherwise  provides,  the  original  assured 
has  no  right  or  interest  in  respect  of  such  insurwice."  Thus, 
in  general,  the  contract  of  re-insurance  is  totally  distinct  from 
and  unconnected  with  the  original  insurance  the  original 
assured  has  no  kind  of  claim  against  the  re-insurer,  or  against 


(I)  In  Mackenzie  v.  Whitworth,  ubi  huijui,  a  Livrarpo^  jory  refused 
to  find  for  an  nndenrritOT  upon  the  iasae  that  the  fact  that  tiie  contract 
it  one  of  i«*iMRmnee  nmtt  be  diadkised.  A  Coaunomi'  amendment  to 
aeet.  IS  of  iiie  Mmnan  Insaranoe  Bill  deeiarad  Oiat  ''the  fafet  that  a 
foliej  is  effected  bgr  way  of  re-imnmuiee  is  material,"  bat  it  was  noil 
agreed  to  by  the  Honae  of  Lends. 

(»)  Cf.  New  York  Bowery  Fire  Ins.  Ck>,  v,  N.  Y.  Fire  Ins.  Ccu  (1837), 
17  Woid.  SW. 

(«)  1  finerigon,  c.  viii.  s.  14,  p.  252;  3  Boolay-Pttty,  Droit  liar.  329. 

(y)  See  Nelson  v.  Empress  Assurance  Corporation  (1905),  10  Com. 
Gm.  2i7,  in  iridoh  ^  Oonrt  of  Appeal  held  that  the  original  insorer 
cannol  bring  Ike  re-insoren  in  as  tinid  partrai  to  an  aetion  on  th«, 
orissnal  noMev. 
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any  moneys  paid  by  the  re-insurer  to  the  re-assured  {z) .   The   Sect.  394. 
re-as8ured  remains  solely  liahle  on  the  original  insurance  and 
alone  has  any  claim  against  the  re-insunw  (a). 

Hence,  supposing  the  original  insurer  to  have  become 
bankrupt  and  the  assured  to  have  been  paid  a  small  dividend 
out  of  his  estate,  the  re-insurer  is  still  liahle  to  pay  the  whole 
amount  of  the  re-insurance  to  the  trustees  of  the  original 
insurer  and  not  merely  the  dividend  (6). 

The  re-assured,  in-order  to  recover  against  the  re-insurers, 
must  prove  the  loss  in  the  same  manner  as  the  original 
assured  must  have  proved  it  against  them  (c).  The  re-  Defences 
insurers  are  entitled  to  raise  all  defences  whieh  were  open  Jl^!^^eni. 
to  the  re-assured  against  the  original  assured  (d),  and  t\my 
are  also  entitled  in  the  action  to  have  from  the  re-assured 
aE  tlie  information  and  assistance  whieh  the  latter  were 

(r)  Ilerekenrath  v.  The  Ameriean  Mut.  Ins.  Co.  (184S),  3  Barb. 
Ch.  N.  Y.  63;  1  Parsons,  301. 

(a)  Le  premier  contrat  subsiste  tel  qu'il  a  ete  concu,  sans  novation 
ni  alteration.  La  reassurance  est  absolument  etrangere  k  I'assure  primitif . 
avec  le  quel  le  r^assureur  ne  contracte  aucune  sorte  d'obligation:  1 
Emerigon,  c.  viii.  s.  14,  p.  252. 

(b)  Herckeiirath  y.  The  American  Mut.  Ins.  Co.,  ubi  supra;  2  Phillips, 
s.  1752;  1  Parsons,  300;  Emerigon,  253.  See  also  In  re  Law  Guarantee, 
&;e.  Sof.,  [1914]  2  di.  617,  649;  British  Union  and  Nat.  Ins.  Co.  v. 
Rawson,  [1916]  2  Ch.  476.  In  In  re  Eddystone  Marine  Insurance 
Co.,  [1892]  2  C9i.  428,  whwe  tlie  policy  of  re-insoranee  contained  the 
words  ^to  pay  as  may  be  paid  tibweon/'  the  i^-assnred,  wlio  had  paid 
nothing  to  the  ordinal  assured,  wwe  nevertheless  held  entitled  to  recover 
the  whole  wm.  from  their  re-imnirers.  So,'  in  the  United  States, 
Allemannia  Ins.  Co.  t?.  Firemen's  Ins.  Co.  (1907),  209  U.  S.  326.  In 
British  Dominions  Gen.  Ins.  Co.  v.  Duder,  [1915]  2  E.  B.  394,  the 
Court  of  Appeal,  reversing  Bailhache,  J.,  [1914]  3  K.  B.  835,  held  that 
insurers  who  had  effected  a  compromise  in  respect  of  a  total  loss  for  less 
than  100  per  cent,  were  bound  to  give  the  benefit  of  such  settlement  to 
their  re-insurers,  though  the  latter  had  refused  to  assent  thereto.  See 
as  to  this  case  the  judgment  of  Pickford,  L.  J.,  in  Biritish  Union  and 
Nat.  Ins.  Co.  v.  Kawson,  ftupra. 

(r)  diippendale  r.  llolt  (1895),  65  L.  J.  Q.  B.  104;  1  Com.  Cas. 
197;  1  Parsons,  301. 

(d)  See  Marten  v.  Steamship  Owners'  Underwritti^  Association 
(1902),  7  Com.  Cas.  195,  in  which  Bigham,  J.,  held  that  in  an  action  for 
a  oonstmctive  total  loss  the  re-insarers  oould  set  up  a  clause  in  the 
original  policy  providing  that  <he  insured  value  of  the  ship  should  be 
taken  to  be  her  repaired  value. 


^  iNsimABus  iimBBBST.  [part  I* 

8«ct.  324.  entitled  to  have  from  the  original  assured  (e).  If  the 
Ofiginal  insurance  was  in  j^t  void,  this  a^Eords  a  good 
defence  to  the  re-iBMR^ere,  altjMHigh  there  may  ha^  been  no 
irregularity  in  connection  with  the  contract  of  re-insurance, 
and  although  the  re-assured  may  not  liave  availed  them- 
idlfes  of  the  defect  in  the  <»i^nal  pdicy  and  maj  actually 
have  paid  thereon  (/) ;  for  the  re-assured,  not  being  them- 
selves really  liable,  had  no  insurable  interest.  Whether  or 
not  the  sao^  reasoning  would  be  applied  to  a  case  wheie  the 
original  insurance  wb»  not  Toid,  but  voidable  mefely,  and 
where  the  orginal  insurer  has  elected  to  waive  the  irregu- 
larity and  has  affirmed  the  contract  after  becoming  aware  of 
it,  is*  a  different  que^mi.  It  might  be  4soiuddeied,  under 
such  ciftmmstances,  that  no  such  election  to  affirm  the  con- 
tract should  be  allowed  to  prejudice  the  re-insurer,  unless 
he  also  has  agreed  thereto,  or  should  preclude  him  from 
contending  that  the  original  insnittr  need  not,  but  for  such 
election,  have  come  under  any  liability  on  his  contract. 

It  may  even  happen  that  a  re-insurer  has  additional 
defences  wkdsk  were  not  open  to  the  ne-aiBared;  for  example, 
the  original  insurance  may  have  been  regularly  effected,  but 
the  re-insurance  may  be  voidable  for  concealment  (p)  or 
ttisFqireeentation,  or  on  any  other  giowids. 

SHI.  Likewise  it  a^^sears  that  l^re  may  be  oases  in  which 

the  liability  of  a  i:e-insurer  may,  even  as  regards  amount, 

(c)  Thus  the  rc-insurcrs  are  entitled  to  an  affidavit  of  ship's  papers, 
though  they  be  not  in  the  custody  of  the  plaintiffs:  China  Traden  Infl. 
Co.  V.  Royal  Exchange  Ass.  Co.,  [1898]  2  Q.  B.  187  (C.  A,). 

(/)  The  position  is  appai*ontly  the  same  even  when  the  policy  con- 
tains the  clause  "to  pay  as  may  be  paid  therein  ":  Chippendale  r.  Holt, 
snprc.  See  \xiv  Bigham,  J.,  Western  Assurance  Co.  of  Toronto  v. 
Poole,  [1903 J  1  K.  B.  376,  386.  So  in  a  contract  of  life  insuranoe, 
where  the  re-inaurance  contract  provided  that  the  original  insurers  were 
to  make  the  settleneiit  in  the  event  of  a  claim  being  made:  Australian 
Widows  Fond  life  A«.  See.,  Ltd.  v.  Natimial  Matnal  life  Ass.  of 
Ansftralaaw,  JM,,  [1914]  A.  C.  m. 

if)  See  Pn^erfy  Ins.  Co.  v.  National  Froteetor  Ins.  Go.  (191S), 
18  Oom.  Gas.  119.  A  fomfalo  example  is  New  Torik  Boweiy  Jlfo  Ins. 
€o.  «.  N.  T.  Fin  Ins.  Co.  (1887),  17  Wend.  859. 
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and  even  where  the  policies  are  in  the  same  terms,  be  either   Soet.  326. 

greater  or  less  than  that  of  the  re-assured  {h).    This  result 

seems  to  be  brought  about  by  the  operation  of  the  suing  and 

labouring  clause. 

For  example,  let  us  suppose  A.,  a  shipowner,  to  abandon  Effect  of 

h«  .e«el  ta  B.,  Ms  underwriter,  who  h«  in  turn  re-in«x.^  1^ 

with  C.     B.  spends  1,000?.  in  fruitless  endeavours  to  save  elapse  in 

re-insurance 

the  vessel,  which  is  worth  10,000?.   B.  only  pays  A.  10,000L,  oontEaots. 

tiie  value  of  the  vessel,  but  by  virtue  of  the  suing  and 

labouring  clause  recovers  1,0007.  beyond  that  sum  from  O. 

It  is  surprising,  however,  to  note  that  if  0.  have  re-insured 

with  D.,  the  latter  is  not  necessarily  liable  for  the  whole 

of  the  11,0007.  which  C.  has  paid  B.,  even  although  all  the 

policies  contain  the  suing  and  labouring  clause,  and  although 

C.'s  re-insurance  with  D.  Avas  for  the  same  amount  as  B.'s 

re-insuraiice  with  G.    For  in  order  to  entitle  C.  to  recover 

the  additional  1,000?.  from  D.,  the  former  would  have  to 

show  that  he  or  his  agents  had  sued  or  laboured  for  the 

safety  of  the  vessel.     But  inawuch  as  the  expense  was 

incurred  not  by  C.  but  by  B.,  it  seems  to  foUow  that  C, 

although  he  has  properly  paid  11,000?.  to  B.,  nevertheless 

can  only  recover  10,000?.  from  D .  This  somewhat  anomalous  Uzielli  v. 

result  fleemiB  to  follow  from  HSm  decision  of  the  Oburt  of  m^!^ 

Appeal  in  Uzielli  v.  The  Boston  Marine  Insurance  Co.  {%),  ln8«««M»0o. 

The  facts  of  that  case  may  be  shortly  summarized  as  follow. 

The  ''Eosa  Middleton"  was  insured  at  Lloyd's  for  1,500Z. 

The  Lloyd's  undmrwriters  le-insored  with  the  plaintiffs, 

who  in  their  turn  re-insured  with  the  defendants  for  the 

sum  of  1,000?.   The  vessel  became  a  constructive  total  loss, 

(K)  Phillips,  vol.  ii.  s.  1751,  citing  Ilerckenrath  v.  American  Mat. 
Ins.  Co.,  3  Barbour's  Ch.  R.  63,  probably  goes  too  far  in  stating  that  a 
re- insurer  is  never  liable  beyond  the  amount  for  which  the  insurer  is 
l-egally  liable. 

(t)  (1884),  15  Q.  B.  D.  11.  See  Bigham,  J.'s,  remarks  on  this  e^so 
ill  Western  Assurance  Co.  of  Toronto  v.  Poole,  [1903]  1  K.  B.  37<i. 
In  British  Dominions  General  Im.  CSo.  v,  Budcr,  [1915]  2  K.  B.  394, 
the  Court  of  Appeal  express  their  diffienlly  in  nnderatanding  this  esse, 
and  in  particnlar  why  the  dUfermiee  between  the  88  per  oent.  and  th« 
100  per  eent.  was  heM  to  be  reooveral^. 
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which  the  Lloyd's  underwriters  compromised  by  a  payment 
of  88  per  cent.  They  had,  however,  spent  sums  amounting 
to  24  per  oent.  in  getdng  the  ship  g&,  and  were  entiUed  to 
recover  the  total,  or  112  per  cent.,  hy  virtue  of  the  suing- 
and  labouring  clause,  from  the  plaintiffs.  For  this  112  j^er 
cent,  the  plaintifb  then  hrooght  their  action  against  the 
defendants,  claiming  accordingly  the  sum  of  1,120^,  and 
relying  on  the  suing  and  labouring  clause,  and  also  on  the 
clause  by  which  the  defendants  undertook  to  pay  as  might 
be  paid  on  the  policy  enlefed  into  between  tiie  plaintiffs  and 
the  Lloyd's  underwriters.  Mathew,  J.*,  gave  judgment  for 
the  plaintiffs  for  the  whole  sum  claimed,  but  the  Court  of 
Appeal  held  that  the  going  and  labonrii^  claitte  did  not 
apply,  and  that  tlieoliier  special  daose  ext^ded  ike  liability 
of  the  defendants  to  1,000Z.,  the  sum  for  which  they  had 
insured,  hut  not  beyond  {k) . 

326.  A  question  has  been  raised  amongst  foreign  jurists 
as  to  whether,  in  an  open  policy  of  re-insurance,  the  re-assured 
i»  entitled  to  Keeov^  tiie  who^  amount  of  the  original 
insurance  without  deducting  therefrom  the  premiums  of 
the  original  insurance  or  the  premium  of  the  premium. 
£merig(m(l)  supported  the  fMractice,  which  was  stated  by 
AmouM  (m)  to  prevail  in  every  other  foreign  country  except 
France,  whereby  the  whole  amount  was  recoverable.  But 
Pothier  (n),  Valin  (o),  Estrangin  {p),  and  Boulay-Paty  (g) 
were  all  opposed  to  fimerigon  on  liie  point  upon  the  ground 
that,  the  premium  of  the  original  insurance  having  been 
already  paid  to  the  underwriter,  he  runs  no  risk  upon  it  and 
therefore  cannot  insure  it. 


(It)  The  special  clause  is  here  noticed  incidentally  onlyj  it  is  prupoaed 
to  discuss  it  in  more  detail  subsequently. 

(0  Vol.  i.  e.  Titi.  ».  14,  snb-s.  4,  pp.  253—256. 

(m)  2]id  ed.  p.  341. 

(n)  D'Aasnianee,  No.  36. 

(i>>  Cmwwt.  r6L.  ii.  p.  279. 

(l»)  CoHOient.  on  Pottier,  No.  80,  p.  46. 

(f  )  3  limit  Max.  tit.  x.  s.  10,  429  «i  teq. 
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In  easea  of  oonatructiYe  total  loss  the  re-assured  need  not  SMt. 
giro  notice  of  abandonment  to  the  re-insurer  (r).  Re  insurer 

It  has  been  held  in  the  United  States  that  the  amount  of  S^^^**** 
loss  Teoo?mUe  on  a  policy  of  re-insurance  will  include  the  ab«n<i«««t- 
expense  of  resisting  the  claim  of  the  original  assured,  pro-  resi^tilig  ^ 
vided  the  original  insurer  was  justified  in  contesting  the 
claim 

327.  It  now  remains  to  consider  the  effect  of  a  clauee  The  z^-innr- 
which  is  found  almost  universaUy  in  policies  of  re-insurance,  ^^tof^^ 
The  clause  is  to  the  following  effect:— '  Being  a  re-insuranoe, 
subject  to  the  same  clauses  and  conditions  as  the  original 
polioy,  and  to  pay  as  may  he  paid  lliereon  "  (<). 

It  has  heen  decided  that  this  clause  does  not  preclude  tho 
re-insurer  from  insisting  upon  proper  proof  that  a  loss  strictly 
within  the  tanns  of  the  original  polioy  has  taken  place. 
Where,  therefm,  the  plaintiffs,  who  were  the  original  in- 
surers, had  accepted  a  notice  of  abandonment,  and  actualljr 
in  good  faith  paid  their  assured  for  a  constructive  total  loss, 
it  was  hdd  that  these  facts  alcme  did  not  entitle  them  to 
recover  from  their  re-insurers,  without  proof  that  a  construc- 
tive total  loss  had  in  fact  occurmd  (m).  Conversely,  where 
the  liability  of  the  original  insurer  is  once  established,  it  is 
not  necessary  that  he  should  prove  actual  payment.  Tk 
trustee,  therefore,  of  an  insolvent  underwriter,  though  he 
may  have  paid  nothing,  or  only  a  small  dividend,  on  the 
original  polioy,  may  nevertli^ess,  notwithstanding  the  clause, 
recover  from  the  re-ins  uiers  to  the  full  extent  of  the  lia- 
bility which  they  have  undertaken  {x). 

(0  Mar.  Ins.  Act,  1906,  s.  62  (9).    See  post,  §  1191. 

(«)  Hastie  v.  De  Peyster  (1805),  3  Caines,  190;  N.  Y.  State  In*. 
Co.  V.  Protection  Ins.  Co.  (1841),  1  Story,  458;  2  Phillips,  s.  2145. 

(0  Ccmunonly  known  as  one  of  the  "rubber  clauses,"  from  being 
nsiiAlly  stamped  on  l&e  margin  of  the  policy  with  a  rubber  stamp.  The 
original  poUcy  or  poUcieB  to  which  the  re-insurance  is  intended  to  apply 
sr«  8(»netimes  specified. 

(«)  Chippendale  v.  Holt  (ISaS),  65  L.  J,  Q.  B.  104;  1  Com.  Cm. 
197.  See  also  Marten  i?.  Steamship  Owners'  Underwriting  Association 
(1902),  7  Com.  Cm.  196.  . 

(a?)  See  ante,  %  824. 
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This  clause  does  not  enable  the  original  underwriter  to 
^K^X'     ^  from  his  re-insoFer  to  an  mttmt  heytmd  the  mh- 

ISSri  t^n  "^P*^  ^  latter.  Thm,  as  we  have  already  seen,  in 
fortuingaud  Uzielli  V.  The  Boston  Marine  Insurance  Co.  (y),  an  under- 
Nvriter  had  paid  a  Loss  amounting  in  all  to  1121.  per  OMit., 
of  whidh  amount  88  p«  e«it.  .ivas  payable  in  respect  of 
the  oonstraetiye  total  loss  of  the  vessel,  and  the  remaining 
24  per  cent,  for  suing  and  labouring  charges.  He  had  re- 
insured for  1,000Z.  <Mily,  bot  sought  to  recover  112j.  percent, 
or  1,1201.,  on  his  policy  of  re-insurance.  It  was  held,  first, 
for  reasons  which  we  have  already  explained,  that  the  re- 
insurer Avas  not  liable  under  the  suing  and  labouring  clause; 
and  secondly,  tiiat  the  speekl  danae  which  we  aie  now  con- 
sidering could  not  render  him  liable  beyond  the  amount 
which  he  had  agreed  to  re-insure.  He  was  accordingly  held 
liable  for  1,000^.  and  no  more. 

The  precise  effect  of  the  clause  under  consideration  has 
not  been  judicially  determined.  In  one  case,  Bigham,  J., 
expietaed  his  -new  as  to  the  effect  of  a  policy  ol  re-insurance 
on  ship  containing  this  clause  in  the  following  terms:— "The 
re-insurer,  when  called  upon  to  perform  his  promise,  is 
entitled  to  require  the  re-assured  first  to  show  that  a  lose  of  the 
kind  le-insuied  has  in  fact  happened;  and,  secondly,  that 
the  re-assured  has  taken  all  proper  and  business-like  steps  to 
have  the  amount  of  it  fairly  and  carefully  ascertained.  That 
is  all.  He  must  th^  pay.  There  is  nothing  in  his  contract 
either  express  or  implied  which  entitles  him  to  have  the  ship 
or  to  deal  with  it  in  any  way:  though  he  is,  no  doubt,  entitled 
to  require  that  the  original  underwriter  should  realise  it  in 
such  a  way  as  to  reduce  Uie  loss  as  much  as  may  be  reason- 
ably possible.  Nor  is  he  entitled  to  rip  up  the  settlement 
between  the  shipowner  and  the  original  underwriter,  except 
upon  the  ground  that  it  is  dishoneet,  or'  has  been  arrived  at 
caielesdy.  So  long  as  liability  exists,  the  mere  fact  of  some 
Imeal  luiatake  having  occurred  in  fixing  the  exact  amount  of 

(y)  (1884),  16  Q.  B.  D.  11. 
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it  will  afford  no  excuse  for  not  paying.    He  has  promised   Sect.  327. 

'  to  pay  as  may  be  paid  thereon.'    Such  is,  in  my  opinion,  . 

the  meaning  and  effect  of  these  re-insurance  policies"  (z),  11 

this  view  be  correct,  the  result  is  anomalous.    The  re-insurer 

is  entitled,  notwithstanding  his  promise    to  pay  as  may  be 

|iaid  thereon,"  to  say  that  the  original  insurer  was  not  liable 

to  pay  anything.   Yet  he  may  not  say  that  as  regards  part 

of  the  claim  the  original  insurer  ^as  under  no  liability  to 

pay. 

828.  Difficult  questions  haye  arisen  where  the  policy  of  Whtre 

original  policy 

re-insurance,  while  expressed  to  be  subject  to  the  clauses  and  and  re- 
conditions of  the  original  policy,  has  been  found  to  contain  ^d^^c^tain 
<;lau8es  which  are  inocmaii^t  with  them.   Of  course,  if  the  ^"^^^nt 

'  clauses. 

re-insurance  policy  contains  a  special  clause  by  which  it  i» 
obviously  intended  to  limit  the  risks  covered  by  the  original 
policy — as,  for  example,  where  the  re-insurance  is  expressed 
to  be  against  total  loss  only,  or  against  fire  risks  only — the 
risks  will  be  limited  accordingly  (a) .  But  sometimes  the 
intention  of  the  parties  has  not  been  so  obvious.  In  Joyce  v, 
Kealm  Marine  Insui»iioe  Co.  (&),  the  original  insurance  was  lammBoe  Go. 
on  cargo,  for  voyages  both  outward  and  homeward  between 
Liverpool  a^nd  West  African  ports,  and  it  was  declared  that 
-outward  cargoes  should  be  ccmsidered  ba  homeward  interest 
twenty-four  hours  alter  the  vessers  arrival  at  her  first  port  of 
discharge.  The  re-insurance  policy  was  upon  cargo,  at  and 
from  West  African  ports  to  the  vessel's  ports  of  discharge  in 

(z)  Wesiem  AaiwaBee  Co.  o£  Tonmto  v.  Poole,  [1903]  1  K.  B.  376, 
•386. 

(a)  See  Chippendale  v.  Holt  and  Marten  v.  Steamship  Owners'  Under- 
writing Association,  ante,  §  327.  Where  the  clause,  after  stating  that 
tJie  re-insurance  was  against  total  or  constructive  total  loss  only,  ended 
with  the  words  "  but  to  follow  hull  underwriters  in  event  of  a  compro- 
mised or  arranged  loss  being  settled,"  and  a  claim  against  these  under- 
writers for  a  oonstmctive  total  loss  or  in  the  alternative  for  a  partial 
loM  had  been  ocHnpromued  for  a  ooiinderable  sum,  Bray,  J.,  held  that 
ihe  reinsurers  were  liable:  Street  v,  Boyal  Exchange  Abs.  (1913),  18 
<km,  Om.  384;  aflfaiei  19  Com.  Caa.  889  (0.  A.). 

(»>  (1872),  Ii.  B.  7  Q.  B.  580. 

29  (2  ) 
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Mie  United  Kingdom,  "  to  oommenoe  from  tlie  loading  of  the 
•  goods  at  as  above."  Goods  shipped  at  Liverpool  were  lost 
more  thin  twentj-fomr  boo^  sdtec  the  ship's  axrival  at  her 
inst  port  of  discharge  in  West  Africa.  The  re-ineurm  oon- 
tended  that  their  risk  had  not  attached,  inasmuch  as  the 
floods  had  not  been  loaded  on  the  coast  of  Africa.  The 
Oonirt  of  Queen's  Beoeh,  howew,  hM  that  the  <daiiBe  in 
the  original  policy  prevailed,  and  that  the  re-insojcers  were 
therefore  liable. 

SJS^an  »  a  twelve 

^"J?* months'  policy  expired  on  1st  Jane,  1883,  subject,  hovvrever. 
Marine  to  a  "  continuation  clause, '  which  provided  that  if  at  the 
ixwurance  Oo,  ^jpj^fijjj.  j^jj  q|  ^  twolvo  oMmths  the  ship  flhould  be  at  an j 

place  other  than  her  home  port  of  discharge  in  Europe,  the 
risk  should  be  prolonged  until  her  arrival  at  such  port,  the: 
olaase  under  discussion  did  not  extend  the  liability  of  re- 
insurers  so  as  to  rmider  Uiem  responsible  for  a  loss  which 
•  took  placo  after  the  expiration  of  the  twelve  months,  and  wttfr 

only  covered  by  the  continujeition  clause.  He  considered  that 
time  was  of  ti^e  essence  of  a  cmitra^t  of  this  deaoriptionVand 
that  the  clau^se  only  incorporated  such  ccmditions  as  were 
applicable  to  an  insurance  ending  on  the  Ist  June,  1883  (c)- 
Ch^iieswofili  |]|  Charleswortii  v.  Fabar(<2)  the  same  qu^on  was 
litigated,  and  Bigham,  J.,  held  that  the  "continuation 
clause,"  being  a  usual  one,  was  incorporated  in  the  policy  of 
le-insuranoe.  The  learned  Judge  distinguidied  the  previous- 
etse  on  the  ground  that  no  endmice  appeared  to  have  been 
g^ven  before  Day,  J.,  to  show  that  the  clause  was  in  common 
use;  but  such  evidence  would  apparently  have  been  irrelevant, 
SDoording  to  the  ndio  deeiiemii  of  tiie  oa^e,  «id  the  two 
ju,dgments  cannot  thus  be  reconciled. 

Charlesworth  v,  Faber  is,  however,  in  a^eement  with  the 

(e)  Franoo-Hungarian  Ins.  Oo.  v.  Merchants'  !Mar,  Ins.  Co.  (1888), 
Shipping  Gazette  Weekly  Summary,  16th  June,  1888.    The  statement 
of  the  case  is  taken  from  Mc Arthur,  p.  336.    The  validity  of  a  "con- 
tinaation  clause  "  has  been  establiahed  by  legialaiion:  see  post,  §  440. 
(dy  (1900),  6  Com.  Cm.  408. 
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earlier  decision  of  Bigham,  J.,  in  Marten  v.  The  Nippon 
Sea  Insurance  Co.  (e).  The  original  policy,  which  was  on 
goods  at  and  from  Liverpool  to  Guayaquil  until  there  dis- 
charged and  safely  landed,  contained  in  the  margin  what  is 
oaUed  the  '"warehouse  to  mf^bou^''  clause,  whereby  all 
risks  whatsoever  are  included  igitil  the  goods  are  safely- 
delivered  to  the  consignee.  The  re-insujra^ce  policy  con- 
tained the  u^ual  d^use  hy  which  the  risk  is  made  to  deter- 
mine on  the  disdiaj^  and  sale  landing  of  the  goods,  also  the 
common  re-insurance  clause.  It  was  held  that  the  "ware- 
house to  warehouse"  clause,  heing  such  a  comftnon  clause 
that  the  re-insurers  ought  to  have  known  that  it  was  in  the 
original  policy,  was  incorporated  into  the  policy  of  re- 
insurance. 

The  judgment  of  Scrutton,  J.,  in  a  recent  case  seems  to  Property 
he  founded  cm  the  view  that  the  "  ruhber "  clause  has  thei  Jj^N^tionai^^ 
effect  of  incorporating  unusual  as  well  as  usual  condition^  Juini^^Co 
in  the  original  policy,  bu,t  that  if  the  original  policy  contains 
unuBoal  clauses,  the  existenoe  of  which  has  not  been  disclosed 
to  the  re-insurer,  he  may  avoid  the  re-insurance  on  the  ground 
of  concealment.  This  view  accords  best  with  the  wording 
of  the  elaojse.  In  the  case  in  question  the  claiuse  ran: — 
"subject  without  notice  to  the  same  clause  and  conditions, 
&c."  The  original  insu^'ance  in  this  ca^se  gave  liberty  to 
navigate  the  Canadian  lakes,  and*the  learned  Judge  held  that 
the  clanse  giving  tiiis  liberty  was  so  unusuatl  that  ordinarily 
it  ought  to  be  disclosed;  but  he  also  held  that  the  effect  of  the 
words  "without  notice"  wa,s  that  the  re-insurers  waived 
information  as  to  onasaal  conditions  in  the  original  policy, 
a^d  were  liable  for  a  loss  which  occu,rred  while  the  insu,red 
vessel  wa^  in  the  lakes  (J). 

328a.  The  "rubber"  re-insuranoe  clause  often  contains  a  xo  which ol 
blank  space  intended  to  be  filled  up  by  words  identifying  the  JJjJ^pgg 

(»)  (1898),  3  Com.  Cas.  164. 

(/)  Property  Ins.  Co.  v.  National  Protector  Ins.  Co.  (1913),  18  Com. 
Cas.  119.  Tho  "  original  insurance  "  in  this  statement  of  this  case  was 
itself  a  re^insuranoe. 


4§4  msimAHLE  interbst.  [paut  I. 

very  poHeiee  whioh  it  is  inlasded  to  re-instgre.   Where  this 

space  is  filled  up,  it  seems  clear  that  the  le-aasured  will  only 
he  protected  against  liabilities  incurred  under  those  particular 
.  ,  policies.  Where  the  spaise  is  not  filled  ap,  the  presomptioa 
will  be  that  the  re-insurance  is  only  against  risks  actually 
existing  at  the  date  of  the  rc-iiisufance  policy,  and  not. 
against  other  liahHities  which  the  original  insurer  may  sub- 
sequently undertake  *in  rdaticm  to  the  same  subject-matter. 
At  any  rate,  if  subsequent  policies  are  to  be  covered,  they 
must  not  differ  in  their  terms  from  those  of  the  original, 
policies  (^). 

Reliance  Mar.     In  a  recent  case  the  re-insurance  was  expressed  to  be 

Imm  do.  IT.  •   •  1 

"subject  to  the  same  terms,  dauses  and  conditions  as  the 
mriginal  policy  or  policies . "  The  original  assumed  had  <#eoted 

two  insurances  on  ship  for  a  voyage  from  Australia  to  the 
West  Coa^t  of  Sou^th  America,  and  a  third  insurance,  with 
u^dmriilers,  at  and  from  ports  on  the  West  Ooaati 
to  Europe,  "  risk  to  commence  from  expiration  of  previous 
policy."  The  re-insuranoe  policy  was  for  a  voyage  at  and 
imm  the  West  Coast  to  £urope,  the  termini  being  described 
exactly  as  in  the  third  policy.  A  loss  took  place  on  the  West 
Coast,  for  which  the  shipowners  were  paid  under  the  two 
earlier  policies;  bujb  it  also  occurred  within  the  limits  of  space 
and  time  oom«d  by  the  words  of  the  re-insuranee  polioy;. 
In  answer  to  a  claim  on  this  policy,  the  ne-insurers  set  up  the 
defence  that  the  original  insu.rers  had  only  intended  to  re- 
insure their  risk  uodnr  ihe  third  policy,  and  that  they  could 
not  recover  by  i^ason  of  sect.  26  (3)  of  the  Marine  Insurance 
Act,  1906.  The  Court  of  Appeal,  howiever,  while  holding 
that  an  intention  only  to  com  this  risk  had  not  been  proved, 
also  said  that  as  the  loss  was  within  the  tenns  of  the  policy; 
of  re-insurance,  evidence  was  not  admissible  of  an  intention, 

(g)  The  Lower  Rhine  Co.  v.  Sedgwick,  [1898]  1  Q.  B.  739;  [1899] 
1  Q.  B.  179.  The  facts  of  the  case  are  somewhat  complicated,  but  the 
decision  supports  the  above  conclusions.  See,  as  to  the  grounds  of  the 
decision,  per  Kennedy,  L.  J.,  in  Beliance  Mar.  Ins.  Co.  v.  Duder, 
[1918]  1  K.  B.  265,  277. 
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not  communicated  to  the  re-insu^-er,  to  re-insure  only  the  risk  Sect.  888% 
under  one  of  the  original  policies  {h).  Where,  however,  the 
intention  to  cover  only  the  third  risk  coujd  be  gathered  from 
the  re-insnranoe  policy  itself  as  well  as  from  other  evidence, 
and  such  intention  had  not  only  been  communicated  to  the 
re-insnrer,  but  had  been  thoroo^y  discnssed  by  the  parties, 
it  wafl  heW  by  Sankey,  J .  ;  that  tbe  evidence  to  this  effect  was 
admissible,  and  that  the  ne-insurer  was  not  liable  ftr  a  loss 
which  was  covered  by  the  two  insurances  on  the  voyage  from  . 
Australia  (»). 

329.  Besides  ne-insoranees^  properly  so  called,  9*6.}  in"  Of  ingurin^ 

sur.'Mices  effected  by  one  underwriter  with  another  to  secure  *|  the^^^^ 
himself,  the  a^ured  may  also,  if  he  pleases,  insure  the  underwriter, 
solvency  of  the  und^rwritw  with  whom  he  has  effected  the 
policy.  As,  however,  this  practice  tmJs  greatly  to  lessen  the 
profits  of  the  voyage  by  multiplying  the  charges  of  it,  it  will 
not  frequently  be  resorted  to  in  any  country  and  appears 
never  to  have  been  in  use  in  our  own,  though  it  is  neither 
prohibited  by  statute  nor  illegal  at  common  law  (;). 

330.  Double  insurance  takes  place  v^hen  the  assured  makes  Double 
two  or  more  insnrances  on  the  same  subject,  the  same  risk 
and  the  same  interest  (k).   It  is  therefore  a  totally  diffeirent 

(h)  Beliaiiee  Msnne  Ins.  Co.  v.  Dnder,  [1913]  1  K.  B.  2$5,  Cosens- 
Hudy,  M.  R.,  and  K^inedy,  Jj,  J.  (Buckley,  L.  J.,  dubitante).  See, 
further,  as  to  this  case,  ante,  §  252b.  A  similar  view  was  expressed  by 
Bray,  J.,  in  Scottish  National  Ins.  Co.  v.  Poole  (1912),  18  Com.  Cas.  9, 
viz.,  that  the  policy  of  re-insurance  applied  to  any  ori^nal  policy  which 
the  original  insurers  had  subscribed  at  tlie  time  when  the  re-insurer 
executed  the  policy,  and  which  corresponded  with  the  terms  of  the  slip 
that  he  had  initialed. 

(0  Janson  v,  Poole  (1915),  84  L.  J.  K.  B.  1543. 

(;)  Park  on  Ins.  vol.  ii.  p.  599,  seems  to  have  thought  that  it  would 
be  void  as  a  wager  policy  under  the  statute;  but  Amould  (2nd  ed. 
p.  848)  agreed  witii  Beneoke  tiiat  it  would  be  difficult  to  discover  any 
satisfactory  ground  for  this  opinion.  Policies  guMranteeing  the  solTency 
of  ik&A  parties  oHiot  than  uodorwritefs  are  sometiines  effected  at  lAaf^i 
see  Beaton  v.  Burnand,  [IM]  A.  C.  185;  Hambro  v,  Buntand,  [1904] 
2K.  B.  10. 

(h)  See  Union  Mar.  Ins.  Co.  v.  Martin  (1866),  85  L.  J.  C.  P.  181, 
for  a  case  in  which  tiie  question  arose  whether  there  was  a  don^ble 
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tUng  from  a  re-m8a,raiioe,  which,  as  we  have  seen,  is  effected 
by  the  underwriter  to  secu,re  himself  from  having  to  pay  a 
I068. 

Boahle  immjaow  m  not  prohibited  by  the  law  maritime 
unleeB  made  ftfandiilently:  in  fact,  a  moment's  consideration 
will  show  that  they  are  in  many  caaes  of  neceseary  use, 
^ ,  A  merchant,  who  ezpeots  oonsignmefits  from  alNroad,  may 
beignoMtef  tiieirexaet  value;  he  may,  in  the  first  instance, 
have  effected  an  insurance  on  them  only  to  an  amount  which 
su^bsequent  information  may  lead  him  to  think  inadequate  to 
oorar  their  fall  rnkm,  and  on  that  groond  he  may  be  deniona 
of  effecting  a  further  insurance;  or  he  may  have  insured  as 
much  as  he  is  able  in  one  place,  and  being  desirous  of  further 
security  may  then  proceed  to  dEeot  additional  insurances 

Over-  elsewbeie.    if  it  turns  out  Hiat  the  whdLe  amount  insured 

18  greater  than  the  whole  value  of  the  interest  at  risk,  this  ia 
called  an  over-insurance. 

Mar.Iw.  Afll,     ^Jiq  i^g^  poation  when  there  has  been  a  donUe  insurance^ 
resulting  in  over-insuranoe  is  how  regulated  by  sects.  32 
and  80  of  the  Marine  Insurance  Act,  1906.    Sect.  32  is 
.  as  fdlows: — 

(1)  Where  two  or  more  policies  are  effected  by  or  on 
behalf  of  the  assured  on  the  same  adventure  and  interest 
or  any  part  thereof,  and  the  sums  insured  exceed  iiie 
indemnity  aUowed  by  tiys  Aet(0,  the  asaaied  is  said 
to  be  om^MWued  by  double  insuraaoe. 

(2)  Where  the  assured  ^Ls  over-insured  by  double 
insurance — 

(a)  The  a^ured,  unless  the  policy  otherwise  provides, 
may  claim  payment  from  the  insurers  in  such 
order  as  he  may  think  fit,  provided  that  he  is 
not  entitled  to  receive  any  sum  in  excess  of 
the  indemnify  allowed  by  this  Act; 


iMoniiM,  or  wiMilMr  iiw  Meonii  of  two  ofwUppiiig  pdudee  effeeted 
witli  the  same  insurer  wn  in  m^UdMim  for  iiio  oftrUsr  one.  At  to  flio 

«8ame  subject/'  see  the  rrauudo^  infra,  §  331,  on  dkbuMneBt  polieiw. 

(I)  For  the  insurable  value  on  which  the  measure  of  indemnity  (infra, 
§  338)  depends,  we  Mar.  Ins.  h/A^  im^  ss.  U,  27,  mfrm,  ftot  I., 
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(b)  Where  tlio  policy  iin<kn  Avhicli  the  assuieci  chiiins  Soet,  SMl 
is  a  valued  poUcy,  the  assured  jmust  give 
credit  as  against  the  vahiation  for  any  mam 
received  hy  him  under  any  other  policy  with- 
^  out  regard  to  the  actual  value  of  the  subject- 
matter  insured  (m); 

(e)  Where  the  policy  under  which  (he  assured  claims 
is  an  unvalued  policy  he  must  give  credit,  as 
against  the  full  insurable  value,  for  any  sum 
received  by  him  under  any  other  policy; 

(d)  Where  the  assured  receives  any  sum  in  excess  of 
the  indemuit>  allowed  by  this  Act,  he  is 
«    deemed  to  hold  such  sum  in  trust  for  the 
inaurers,  aoc(»;ding  to  tili^  right  of  contribii- 
tion  among  themselves. 

By  sect.  80:— 

(1)  Where  the  assured  is  over-insured  by  double  insur- 
ance, each  insiuer  is  bound,  as  between  himself  and  the 
other  insurero,  to  contribute  rateably  to  the  loss  in  pro- 
portion to  the  amount  for  which  he  is  liable  under  his 
contract  (n). 

(2)  If  any  insurer  pays  more  than  his  proportion  of  the 
loss,  he  is  entitled  to  maintain  an  action  for  contribution 
against  the  other  insurers,  and  is  entitled  to  the  like 
remedies  as  a  surety  who  has  paid  more  than  his  pro- 
portion of  the  debt  (0). 

Aooording  to  sect.  to  constitute  an  ovter-insuranoe  by 
double  insurance  the  policies  must  be  on  the  same  adventure 
and  the  same  interest  of  the  assured.  It  is  possible,  in  fact, 
that  an  insurance  on  disbur8eiD!ents,  though  nominally  on  a 
diff^^t  subject-matter  from  ship  or  freight,  is  intended 
to  cover  expenditures  which  are  made  to  earn  the  freight, 
and  therefore  covered  by  the  insurance  on  the  .gross 
or  which  are  made  hsx  items  ordinarily  included  in  the  in- 
surance on  ship.   In  such  a  case  it  seems  that  the  policy  on 

(w)  See  infra,  §§  349—352,  for  the  effect  of  different  valuations. 

(n)  See  the  remarks  of  Hamilton,  J.,  on  this  provision  in  American 
Surety  Co.  v.  Wrightson  (1910),  16  Com.  Cas.  37,  54. 

(o)  See  infra,  §  354,  for  the  adjustment  of  the  contributions  when 
tiM  policies  eontam  different  valoetioiui. 
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Bmct,  aao.  disbursements  is  on  the  same  interest  of  the  assured  as  that 
ixyvered  hy  mm  or  tlie  o&er  oi  the  poli<»0B  on  or  freighifcy 
and  that  there  may  be  an  orar-insaranoe  by  doable  inmiranoe 
within  the  meaning  of  sect.  32.  There  ar#  dicta  in  the 
Gunford  "  ease  to  this  effect  (p).  When,  howev^,  as  was 
done  in  Ibis  ease,  aad  is  almost  invariably  d<»e,  ^e  insoranoe 
on  disbursements  is  made  by  a  *'p.p.i.  policy,  it  is  sub- 
mitted that  the  disbursemedit  policy  cannot  be  taken  into 
aoooont  in  order  to  detemnie,  for  i^e  purposes  seot.  32, 
whether  there  has  been  an  orer-insaranoe.  It  is  implied 
in  sect.  80,  which  provides  for  contribution  between  the 
difieftut  sets  of  insoveis,  that  the  poiieifls  are  valid  policies. 

38L  The  rule  that  now  prevails  in  this  oonntry  may  there- 
fore be  summarized  a&  follows:  In  case  of  over-insurance  the 
different  sets  of  policies  are  considered  as  making  hot  one 
insurance,  and  are  good  to  the  extent  of  ihe  value  of  the 
effects  put  in  risk;  the  assured  can  recover  on  the  different 
policies  no  more  than  their  value,  but  he  may  sue  the  under- 
wnteis  on  any  of  the  poUoifis,  and  recovor  from  those  he  so 
sues  to  the  fall  extent  of  his  loss,  supposing  it  to  be  covered 
by  the  policy  on  which  he  elects  to  sue,  leaving  the  under- 
writers on  that  policy  to  recover  a  rateable  sum  by  way  of 
mmtribution  from  the  underwriters  <m  the  other  p^cy  (g). 
Hence  where  a  merchant,  the  value  of  whose  whole  interest 
was  2,200/.,  first  effected  a  policy  on  this  interest  at  Liver- 
pudfor  1,7^.,  and  then  (without  fraud)  another  policy  on 
Hie  same  interest  (r)  at  London  for  2,200Z.,  he  was  allowed 
to  recover  the  whole  amount  on  the  London  policy,  and  the 

ip)  See  Thames  &  Menej  Mar.  Ins.  Co.  v.  "  Gunford  "  Ship  Co., 
[1911]  A.  G.  529,  per  Lofd  Alvantoae,  C.  J.  (p.  536),  and  I^xd  fiobson 
(p.  549). 

(g)  Newby  v.  Keid  (1763),  1  W.  Bl.  416;  Rogers  v.  Davis,  and  Davis 
V.  Gildart  (1776),  cited  1  Marshall,  Ins.  140,  141;  2  Park,  Ins.  601.  As 
regards  the  amount  of  the  contribution,  difficulties  may  arise  when 
some  of  the  policies  cover  other  subject-matters  in  addition  to  those 
oovered  by  a  different  set:  see  American  Surety  Co.  v.  Wnfhtson  (1910), 
liCfMa.  Gm.  S7. 
(r)  But  lor  a  difocettt  risk,  see  Bogett  «.  Davis,  gwi  §tipra. 
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Londofi  uiiderwriters  'were  aUowed  to  recover  a  rateable  BmL  Sf  I. 
amomit  by  way.  of  oontributioii  from  the  LiTerpool  under- 
writers (s). 

The  rule  of  oontributioii  in  casos  of  over-insurance  by 

Rule  ill 

doulde  iasoraiioe  was  e^blisbed  by  Lord  Mansfidd  (t).    It  ^^xjnit^ 
i«  not  the  rule  which  formerly  prevailed  in  this  country,  states, 
which  now  prevails  in  France,  and  which  in  the  United 
States  is  gonerallj  rendered  binding  on  the  parties  to  ^ 
the  second  policy  by  an  express  clause  relating  to  prior 
insurance. 

That  rule  is,  in  the  words  of  the  Code  de  Commerce,  "  that 
where  t^ere  eadsts  several  oontraots  (n.b.,  not  necessarily 
'  policies ')  (w)  of  insurance  effect^  without  fraud  on  the 
same  subject,  if  the  first  contract  insures  the  total  value  of 
the  subject  at  risk,  it  akuie  shall  be  enforced."  The  insurers 
who  have  signed  the  subsequent  contracts  are  freed  from 
liability,  and  only  receive  J  per  cent,  on  th«e  sum  insured. 

If  the  whole  value  of  the  subject  insured  is  not  coverei^ 
hj  the  first  OQBtraot,  those  insurers  who  have  signed  the 
subsequent  contracts  shall  be  responsible  for  the  surplus  in 
the  order  of  the  date  of  their  respective  signatures  (v). 

Sg  in  this  country  it  was  ixm  pleaded,  and   proved  by  jail  Formerly  the 
the  exchange,"  to  be  the  custom  of  merchants  "that  where  ^J^^**^" 
a  policy  is  subscribed  by  a  number  of  underwriters,  and  the 
goods  are  niot  equal  in  value  to  the  sums  subscribed  (taken  « 
together),  the  underwriters  in  case  of  loss  shall  be  liaUe  in 
the  order  in  which  they  subscribe,  and  the  remaining  under- 
writers shall  be  exonerated  from  all  liability  and  return  the 
premium,  dedueting  ^  per  osnt."  {p). 

The  oommon  law  rule  in  the  United  States  is  that  laid  The  American 

daoee. 

(f)  Davis  «.  Gildart,  qud  tupra. 

(<)  In  Newby  v.  Reid,  supra.  . 

(u)  Each  subsniptioii  to  the  policy  forms  a  new  oontract  if  it  bears 
a  separate  date. 

{v)  Code  do  Commerce,  art.  359. 

(w)  The  African  Co.  v.  Bull  (1690),  1  Show.  132;  see  also  Malynes, 
Lex  Mercatoria,  112.  But  the  rule  in  France  was  never  applied  to 
several  subscriptions  to  one  policy,  unless  they  bore  different  dates; 
and  this  probably  is  the  true  meaning  of  the  English  rule. 
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mt.  imm  by  Lord  Mani^^;  bat  ike  law  as  it  aadently 
prevailed  in  England,  and  is  now  established  in  France,  is 
deemed  by  the  American  merchants  so  preferable,  in  point  of 
simplicity  and  omveni^oe,  that  dauses  are  very  generally, 
introdnoed  mto  flieir  policieB  to  prervent  the  rule  ^  oontrilm- 
tion,  and  to  ma^e  the  insurers  responsible  according  to  the 
order  of  date  of  their  subscriptions. 

Tbe  loikfWBig  clause  has  been  used  in  the  second  policy 
for  fJus  purpoee: — "  It  is  farther  agreed,  that  if  the  assured 
shall  have  made  any  other  astiui'anoe  upon  the  premises  prior 
in  date  to  this  policy,  the  asBurm  shall  be  answmble  <»ily 
im  m  mmk  m  the  amoiDit  ol  sadh  prior  iosiiraiioe  may  be 
deficient." 

The  following  is  a  form  adapted  to  the  first  policy:  — 
"  In  ease  of  any  rabeeqnent  assoranoe,  tiie  insurer  shall, 
nevertheless,  be  answeraUe  for  ihe  full  extent  of  the  sumi 
subscribed  by  him  without  right  to  claim  contribution  from 
^l^iibsequent  assurers"  {x). 
In  Frauce  and     in  France  a&d  in  the  United  States  (in  oases  where  this 
^tL"pdUcies  heen  adopted),  it  has  been  decided  that,  even  where 

SvOie^loBs         second  policy  is  dated  on  the  same  day  as  the  firsts 
inquiry  may  be  made  as  to  which  of  the  two  waa  actual]^^ 
^  irst  effected  in  point  of  time,  and  that  whidi  was  so  will 
alone  bear  the  loes  (y). 

This  rule,  however,  does  not  in  France  ^tend  to  different 
sabsmptiQiis  cf  oniform  date  to  Hie  same  policy;  for  if  they 
all  bear  one  date  they  make  but  one  contract,  and  the  whole 
body  of  the  underwriters,  in  case  the  sum  insured  in 
sudi  poliey  exceeds  the  value  at  li^,  oontribate  rateaUy  to 
the  loss  and  return  a  rateable  share  of  jHr^nium  for  the 
excess  (js)  . 

Rule  as  to  332.  Sect.  84  (3)  (f )  of  the  Marine  Insurance  Act,  1906, 
niomof 

(iP)  3  Kent,  Com.  281. 

(y)  4  Boulay-Paty,  Droit  Mar.  122,  123;  Brown  v.  Hartford  Ins. 
Co.  (1808),  3  Day's  K.  58;  cited  1  Parsons,  287;  Potter  v.  Marine  Ina. 
.  Co.  (1822),  2  Mason's  B.  475;  cited  3  Kent,  Ck>m.  281. 
(«)  4  Boalay-Paty,  Droit  Mar.  117. 
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declares  that,  subject  to  the  other  provisions  of  the  section  Sect.  332. 
rekting  tp  the  r^^om  of  pi^Mmuni,    wher^  the  assiii^d  has  premium  in 
«wr-fa»«red  by  doaWe  immraBoe,  a  proportionate  part  of  Ae  tZ^^r' 
several  premiums  is  returnable  "  (a). 

This  rule     howem,  rahject  to  a  limitation  expressed  in 
the  following  proviso: — 

Provided  tiuU^,  if  ihe  policies  are  offeeted  at  different 
tunes,  find  any  «ailier  policy  has  at  any  time  borne  the 
entire  fiak,  or  if  a  claim  has  been  paid  on  the  policy 
in  respect  of  .the  full  sum  insured  thereby,  no  premium 
is  returnable  in  respect  of  that  policy,  and  when  the 
double  insurance  is  effected  knowingly  by  the  assured  no 
premium  is  returnable. 

The  reason  why,  where  two  sets  of  policies  of  diffeimt 
date  are  effected  on  t^e  same  property,  the  underwriters  on 

the  later  set  in  point  of  date  are  alone  called  on  for  a  rate- 
able return  of  premium,  if  these  policies  were  effected  after 
the  risk  had  attached  on  the  earlier  sot,  is  that  as  the  under- 
writers on  the  first  set  of  policies  were  at  one  time  liable  to 
the  whole  extent  of  the  sum  therein  insured,  so  they  are  fairly 
entitled  to  retain  the  whole  premium  (&). 

The  provision  that  there  is  no  return  of  premium  if  the  full 
sum  insured  has  been  paid  on  the  policy  seems  to  have  made 
a  diange  in  the  law.  The  insurer  has  a  daim  lor  contribution 
under  sect.  80,  and  the  only  reason  that  can  be  suggested  for 
the  pix)vision  is  that  if  he  be  compelled  to  pay  in  full,  he  does 
run  the  risk  of  not  recovering  the  contributions  of  other 
underwriters  in  case  of  their  becoming  insolvent  (e).  The 
provision  that  there  is  to  be  no  return  of  premium  when  the 
double  insurance  has  been  effected  knowingly  also  effects  a 
change  of  law,  which  seems  to  have  been  made  with  the 
object  of  discouraging  double  insurance  (d) . 

(a)  Sec  2  Marshall,  Ins.  649. 

(6)  risk  V.  Masterman  (1841),  8  M.  &  W.  165.. 

(c)  See  postf  §  1262,  ilie  effieot  of  tkis  provisioii  is  further 

(d)  See  Oialmem  k  Owen,  Ifar.  Ins.  Aol,  ind  ed.  IM, 


CO-EXISTING 


[part  I. 


Insuranres  of 
different 
interests 
in  tiie 


doctrine  of 
subrogation. 


Aillioiigh  in  cases  of  double  iusurance,  properly  so 
otiled,  i.e.,  irliev%  Ike  Mine  pmcsi  insures  the  same  inlerest 

by  several  policies  on  the  same  risk,  he  cannot  recover  more 
than  an  indemnity — i.e.,  more  than  the  real  or  declared  value 
ci  the  tliinf  ianiied,  oader  all  the  policies  put  tog^;her^yet 
it  is  different  where  two  or  more  persons  msiae  the  tmm 
thing  against  the  same  risks  on  distinct  interests. 

In  such  earn  mick  of  tho  parties,  having  such  distinct 
interests  in  the  thing  insured,  laaj  dieet  insnmioe  m  leqpeot 
thereof  to  the  full  value  of  the  thing  insured,  and  each  in 
case  of  loss  may  recover  to  the  full  extent  of  his  interest. 

¥hls,  as  Lord  Mansfield  remarks,  is  hj  no  iimiis  within 
the  idea  of  a  double  insurance,  whi<^  is  where  fhe  same  man 
is  to  receive  two  sums  instead  of  one,  or  the  same  sum  twioo 
omr  i&r  the  i^une  kes  by  reason  of  his  having  made  twQ 
insurances  np<m  the  same  goods  or  liie  same  ship;  "  idieteae 
the  case  now  referred  to  is  the  insurance  by  two  different 
pmons  of  two  different  interests  each  to  the  whole  value. 

TheibetriBe  of  sabrogatimi  sniat,  how«!irer,  af^y  in  cases 
AN  here  more  than  the  value  of  the  thing  insured  is  reoov«ed 
fwan  the  underwriters,  so  that  in  the  result  the  whole  sum 
retained  by  the  assored  will  be  no  more  than  sach  value. 
The  principle  is  well  illustrated  by  the  following  passage 
from  the  judgment  of  Cotton,  L.  J.,  in  an  action  arising  out 
of  a  fire  insorsnoe: — 

"  The  rule  is  perfectly  estahlished  in  the  ease  of  a  marine 
policy,"  said  the  learned  Lord  Justice,  "  that  contribution 
only  applies  where  it  is  an  insurance  by  the  same  person 
haYing  the  same  rights,  and  does  not  9^lj  where  different 
persons  insure  in  respect  of  different  rights.  The  reason  of 
that  is  obvious  enough.  Where  different  persons  insure  the 
same  piof&ty  in  nqwct  of  their  differant  rights,  they  may 
be  divided  into  two  classes.  It  may  he  that  die  intmst  of 
the  two  between  them  makes  up  the  whole  property,  as  in  the 
case  of  a  t^iant  for  life  and  remainderman.  Then  if  each 
insnies,  although  they  may  use  wofds  idsoring 
the  whole  property,  yet  they  would  recover  from  their  respec- 
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tive  insurance  companies  the  value  of  their  own  interests,  and  Sect.  38a. 
of  course  those  values  added  togeth^  would  make  up  the 
value  of  the  whole  property.  Therefore  it  would  not  be  a 
case  either  of  subrogation  or  contribution,  because  the  loss 
would  be  divided  between  the  two  companies  in  proportion  to 
the  interests  wldoh  the  respective  persons  assured  had  in  the 
property.  But  then  there  may  be  cases  where,  although  two 
different  persons  insure  in  respect  of  different  rights,  each  of 
than  ean  reoofmt  the  whole,  as  in  the  case  of  a  mortgagor 
and  mortgagee.  But  wherever  this  is  the  case  it  will  neces- 
sarily follow  that  one  of  these  two  has  a  remedy  over  against 
the  otker,  because  the  same  prc^rty  cannot  in  value  belong 
at  the  same  time  to  two  d^l^Fmit  perscms.  Each  of  them 
may  have  an  interest  which  entitles  him  to  insure  for  the  full 
value,  because  in  certain  events,  for  instance,  if  the  other 
pmon  becomes  insolvent,  it  nmy  be  he  would  lose  the  full 
value  of  the  property,  and  therefore  would  have  in  law  an 
insurable  interest;  but  yet  it  must  be  that  if  each  recover 
the  f  idl  vidue  of  the  {»op^y  from  their  respective  offices 
with  whom  they  insure,  qpe  office  must  have  a  remedy 
against  the  other  "  (e). 

3^  The  following  case  was  quoted  by  Arnould  as  a  good  Oodin  v. 
illustration  of  the  principle:—  J^udonAas. 

Meybohm,  of  St.  Petersburg,  was  in  debt  for  advances 
both  to  Amy  and,  of  London,  and  to  Tamesz,  of  Moscow. 
Under  these  oiroumi^anoes,  Meybohm  wrote  to  Amyand,  to 
the  effect  that  he  should  send  him  goods,  as  per  invoice,  and 
directing  him  to  insure.  Amyand,  accordingly,  who  had 
i^lready  insured  to  a  certain  extent  on  the  expected  consign- 
ment, effected  a  further  insurance,  thus  making  the  aggre^ 
gate  sum  insured  by  him  more  than  sufficient  to  cover  the  full 
value  of  the  oonsignment,  but  less  than  the  amount  of  the 
balance  then  doe  to  him  from  Meybohm  in  account.  Mey- 
bohm shipped  the  goods  as  per  invoice,  but  instead  of 


(e)  North  British,  &c.  Ins.  Co.  p.  lioadoii,  liveipool  k  Globe  Ina. 
Co.  (1877),  5  Ck,  D.  68S. 
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indorsuig  tke  biil  ol  kdUmg  to  Amjraod  he  indorsed  it  to 
l^iiBesE,  to  whom  at  fhat  time  he  irae  also  indebted  to  » 

greater  amount  than  the  value  of  the  goods  shipped. 

Tamesz  subsequentlj  procured  a  policy  to  he  effected  with 
the  Londmi  Aasaranoe  (kmpmj,  by  Godin  &  Go.,  to  th» 
full  value  of  the  goods,  the  brokers  informing  the  companjr 
of  the  prior  insurance  by  a  prior  consignee  and  that  both 
parties  wished  to  be  safe.  The  ship  and  goods  having  been 
lost,  the  Cbort  (tiie  judgment  of  whidi  was  delivered  bj 
Lord  Mansfield)  held  that  Tamesz  could,  recover  the  full 
amount  of  his  insurance  (/) . 

That  Tameaiy  indeed,  as  indonee  of  the  bill  of  lading  and 
in  advance  to  Mejbohm  to  a  greater  amount  than  the  sum 
insured  in  the  policy,  had  a  clear  insurable  interest  to  the  full 
extent  of  his  claim,  and  therefore  mi^t  recover  the  whole 
sum  insured,  ie  a  position  that  can  hardly  be  disputed. 
Whether  Amyand  could  also  recover  on  the  policies  effected 
by  him  was  a  point  not  before  the  Court,  and  therefore  not 
dainded.  Lmd  Mansfield  intimated  a  pretty  d^tr  opinion 
that  he  oould,  on  the  ground  tl)|it,  as  a  factor  to  whom  a- 
balance  was  due,  he  had  under  the  circumstances  an  insurable 
interest  distinct  from  the  interest  of  Meybohm.  At  all 
events,  his  Lord^p  was  clear  that,  assuming  Amyand  to 
have  insured  as  agent  only,  he  had  a  lien  on  the  policies  to 
the  extent  of  his  general  balance. 

Amould  thoii^(^)  that  Lord  Mansfield  was  right  in 
both  points,  notwithstanding  the  doubts  of  Manhall  as  to» 
the  former  position  (h) ;  but  considered  it  safer  to  regard 
the  case  as  a  mere  illustration  of  the  undoubted  principle,. 
"  fhat  where  eaeh  of  two  parties,  having  diidnot  interests^ 
in  the  subject  to  its  full  value,  insures  upon  it  to  its  full 

(/)  Godin  V.  London  Ass.  C^.  (1758),  1  Burr.  489;  X  W.  Bl.  103;. 
2  Park,  Tn=.  603  et  seq.;  1  Marshall,  Ins.  143. 

(ff)  2nd  ed.  p.  352. 

(A)  1  3Iarshall,  Ins.  Uo.    Judge  Duer.  vol.  ii.  p.  163,  n.,  cites  Godin 
V.  London  Ass.  C5o.,  with  other  cases,  as  an  authority  for  the  position 
til  at  the  insurable  interest  of  a  factor  or  consignee  is  limited  to  hia- 
advances  oonstitnting  a  lien  on  the  property. 
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value,  independently  of  the  other,  it  is  not  a  case  of  double  Sect, 
insurance"  (f). 

Maclachlan  maintained,  however,  that  4^]iijand  would  not 
have  been  able  to  recover  on  his  policy.  "Amyand,"  he 
said,  prima  facie  at  the  moment  of  the  shipment  had  an 
insurable  interest,  and  he  was  justified,  therefore,  in  insuring 
on  his  own  account.  But  Meybohm  held  in  his  hand  the 
power  of  diverting  the  goods  from  Amyand,  and  exercised 
this  power  by  indorsing  the  bill  <^  lading  to  Tamesz  for  a 
debt  greater  than  the  value  of*  the  goods.  That  was  the 
annihilation  of  any  insurable  interest  held  by  Amyand,  with- 
out the  intervention  of  any  of  the  perils  insured  against,  and 
made  his  policy  thenceforward  of  no  ^eot "  (/).  The  con- 
clusion that  at  the  time  of  the  loss  Amyand  had  cease<J  to 
have  an  insurable  interest  seems  sound,  and  Lord  Mansfield's 
opinion  to  the  contrary  is,  of  course,  only  an  obite}' 
dictum  (k).' 

335.  To  enable  the  defendant  to  discover  whether  there  Discovery 
was  in  any  case  a  double  or  over-insurance,  19  Geo.  2,  c.  37,  SfMwuBoe, 
8.  6,  entitled  him  to  call  upon  the  plaintiff  to  declare  in 
writing  within  fifteen  days  what  sum  he  had  insured  on  the 
whole,  and  how  much  he  had  borrowed  on  bottomry  and 
respondentia  for  the  voyage  in  question,  or  any  part  of  it. 
This  provision  was  not  often  put  into  use,  perhaps  because  in 
most  cases  the  underwriter  was  able  to  obtain  the  information 
he  required  by  the  order  for  discovery  of  ship's  papers  (/); 
and  it  has  not  been  re^nacted  by  the  Marine  Insurance  Act, 
1906,  which  has  repealed  the  whole^of  19  Geo.  2,  c.  37. 

(/)  Phillips,  vol.  1.  p.  209.  3rd  ed. 
(j)  Arnould,  6th  ed.  yvL  i.  p.  120. 

(ib)  Phillips  (1  Ins.  s.  311)  seems  to  agree  with  Lord  Mansfield's 
opinion. 

(/)  See  as  to  this  Older,  post,  vol.  ii.  §  1271. 
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CHAPTEE  XIII. 

VALUATION  OF  INSURABLE  INTERESTS. 

SECT. 

Theoretical  Principle  of  Valuation   .•  336,  887 

Practical  Principle   888 

Yalned  ' 

met  of  Vahtttioii  .889—856 

On  Bhip  W7 

On  WnagU    358 

On  Goods  869-861 

C^rn  Policies — 

Estimation  of  Interest  and  Adjustment   362 — 364 

On  Sl%,  Freiglkt,  Goodg,  &c.   866— 368a 

336.  The  next  point  to  be  considered  is  the  mode  of 
^    estimating  the  insurable  value  of  ihe  interest  at  risk,  with  a 
view  to  procuring  indemnity  for  the  assured  in  case  of  loss. 
Theoretical        Insurance  being  a  contract  of  indemnity,  it  should  seem 
^i^j^^  that  the  true  principle  upon  which  the  interest  protected  bj  a 
the  pnrposes   policy  of  ifisorance  oQirht  to  be  valued,  is  .that  which  in  ease 

of  insurance  . 

of  loss  will  give  the  assured,  as  nearly  as  possible,  a  complete 

indemnity  against  the  consequences  of  such  loss. 
4     Tim  object,  thmfore,  oi  such  valuation  ought  in  theory, 
to  be  to  place  the  assured,  in  case  of  loss,  in  exactly  the  same 

situation  as  he  would  have  been  in  if  no  loss  had  taken  place. 

Applied  337.  To  apply  this  principle  to  the  case  of  ship,  goods, 

to  mflDtwHse 

on  ship  and    and  freight.  * 

giiip^  In  <^ew  of  nioders  cefumeroe,  is  r^^arded  by 

the  shipowner,  generally  speaking,  not  so  much  as  an 
instrument  for  carrying  on  his  own  traffic,  as  in  itself  a 
source  of  emdument,  ei<iier  by  being  used  as  a  general  ship 
for  the  purpose  of  carrying  goods  for  freight,  or  by  being 

let  out  on  hire  at  a  stipulated  sum  under  contracts  of 
Wear  and  tear  affreightment.    Out  of  such  freight  or  hire  the  shipowner 

of  the  ship,     -  ,  ,  •      •  i 

lias  to  pay  the  seamen  s  wages,  to  funiish  provmons,  to 
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defray,  the  expenses  of  the  voyage,  and  to  make  good  that 
diminution  in  the  value  of  the  ship  and  her  apparel  which  and  other 

necessarily  takes  place  more  or  less  in  the  course  of  every  f^*'^©"* 
voyage,  and  which  is  familiarly  called  the  wear  and  tear  of  *^%^t' 
the  ^p.  What  remains  of  tl^  freight,  after  deducting  these 
charges  and  outgoings,  is  the  net  profit  of  the  voyage  which 
the  shipowner  makes  by  the  employment  of  his  capital  fixed 
in  the  ship. 

Now,  on  the  principle  of  valuation  just  adverted  to,  it  is 

plain  that  the  sliip,  for  the  purposes  of  insurance,  ought  to  be 
estimated  at  her  value  after  deducting  the  wear  and  tear  of 
the  voyage,  for  that  is  what  the  ship  would  have  been  worth 
to  her  owner  on  arrival  but  for  the  loss  against  which  the 
insurance  is  intended  to  indemnify  him. 

In  the  same  way  with  regard  to  freight,  the  true  modo  of 
estimating  its  value  for  the  purposes  of  insurance  on  the  above 
principle  would  be  to  take  it  at  that  sum,  and  no  more,  which 
the  shipowner  might  calculate  on  receiving  on  the  safe  arrived 
of  the  ship — i.e.,  the  net  freight,  deducting  seamen's  wages 
and  the  other  expenses  of  earning  it — because,  in  case  the 
ship  is  lost,  that  is  all  the  shipowner  loses  (a) . 

So  again  with  regard  to  goods,  in  order  to  put  the  merchant  Am  i^pHod  to 
in  the  same  situation  as  though  no  loss  on  his  goods  had  taken 
place — in  other  words,  to  procure  him  a  complete  indemnity — 
it  is  clear  that  the  value  of  the  goods  should  be  estimjated, 
for  the  purpose  id  insurance,  at  the  price  which  they  would 
actually  have  produced  had  they  arrived  undamaged  at  their 
port  of  destination. 

338.  Such,  unquestionably,  as  was  very  ably  and  un- 
answerably pointed  out  by  Benecke,  is  the  only  mode  of 

(«)  This  is  Arnould's  text;  but  it  would  bo  more  accurate  to  say- 
that  on  principle  the  amount  recoverable  for  a  loss  of  freight  ovight  to  1^ 
the  gross  freight,  leas  the  expenses  which  would  have  been  incurred 
after  the  time  of  the  loss  to  earn  the  freight,  but  which,  by  reason  of 
the  loss,  have  been  saved.  For  instance,  in  the  case  of  a  steamship,  the 
expense©  already  incurred  for  coaling  at  an  intermediate  port  ought  not 
to  be  deducted.  But  as  regards  expenditures  on  stores,  &c.  included  in 
:*he  value  of  Che  ship,  see  infm,  §  358,  note  (c). 

30  (2) 
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a%ct,  338.   estimating  the  value  of  the  interest  at  risk  by  which  com- 
plele  nod  abaolute  indemoitj  can  in  all  oases  be  procured  for 
tie  tamxted  (b).    Yet  tliis,  be  the  reascm  wtmt  it  may,  is  not 
the  principle  of  valuation  which  has  been  generally  adopted 
JJ^^       in  the  practice  of  this  or  any  other  country.  Parties  engaged 
of  valuations  in      bofliiieBS  ol  marine  insiiraiioe  are  deemed  to  have  con- 
amu«d  ^  the  traoted  for  an  indemnity  of  a  more  limited  description;  and 
la'S^no^^^'^  the  object  sought  to  be  attained  by  the  ordinary  open  policies 
bad  occorred,  ^  ghips  and  floods.  botk  in  Uiis  and  other  countries,  is  to  put 

svt  to  replace  ^  ^ 

Um  in  the  the  aesmed  not  in  «m1i  »  fmmm  as  he  iroald  hafe  been  in 
luJ^wMina^  if  loss  had  been  incurred,  but  in  the  same  situation  he^ 
S!iiS?iiiSmf«        ^  oommenoement  of  the  risk. 

It  is  upon  this  basis  that  the  insorahle  Tali»  oi  the  interest 
at  risk  is  in¥ariably  oaloolated  in  all  tupea  pc^cies  effected 
in  this  country.   The  worth  of  the  thing  insured  to  its  owner 
at  the  outset  of  the  risk  covered,  with  the  expenses  of  th& 
insmanoe,  is  in  aU  op^  poLioies  its  estimated  Tidue  for  the- 
purposes  of  insurance. 
The  aasored       As  the  ship  in  the  course  of  every  voyage  is  more  or  lese 
i^ht        diminished  in  yaliie  b(y«  wmt  and  tear  before  the^  loss  takes 
S^ilree  more  P^^'y       ^      gwA  YffOvM  in  Biost  instances,  but  for  the 

— loss,  have  realized  a  higher  sum  at  their  port  of  destination 
MMved  on 

gtiodaleM,  thsn  at  their  port  of  loading;  it  is  very  obvious  that  by 
this  mode  of  MUMuanee  the  assured  on  ship  and  on  freight^ 
in  case  of  loss,  will  in  all  probability  receive  more  than  an 
indemnity,  and  the  assured  on  goods  less  (c). 

(ft)  Principles  of  Indemnity,  oo.  i.  ii.  pp.  1 — 70,  to  which  thq 
imlsr  is  referred  for  a  full  exposition  of  the  application  of  this 
principle  to  practice.  See  also  McArthur,  2nd  ed.  p.  68  n.  (h),  where 
the  advantages  of  valuing  the  various  interests  at  the  b^iuning  and  at 
the  end  of  the  voyage  respectively  are  contrasted. 

(c)  McArthur  (p.  68)  points  out  an  additional  reason  to  account  for 
the  fact  that  the  shipowner  benefits  by  a  loss,  the  fact  being,  as  he  states, 
that  an  owner  who  insures  his  ship  and  freight  to  the  full  extent  which 
the  law  allows  (m  to  whieh  see  §  365,  post)  is  in  leality  eieeting  a 
dovble  inraiMee  on  eerteui  of  the  component  parts  ol  his  ionirablei 
lutofWit.  "TWa  expendiim  ia  miMt,  stoves,  pfovisSeiit^  and  advanaet 
aa  aeeoaat  «f  oWa  wagw,  wbaA  Hib  law  iaeliidfiB  in  the  Talne  ci  HkB 
Mp,  m  also  inoladed  in  gnw  freight,  so  that  it  Is  dod^  iosiuwd." 
la  ftiaeifie,  wmk  aajipaaditai*  slioali  ciiiier  be  ezeloded  ia  estunatiBflr: 


€HAP.  Xm.]       MJSASUEB  OF  INDEIfNITY 


46§ 


Policies  for  the  purposes  of  this  chapter  may  be  divided  Beet.  S88. 


into  two  classes,  valued  and  open  or  unvalued,  as  policies  of  Difference 
the  latter  class  aie  called  in  the  Marine  Insurance  Act,  ^^^^ 

im6(d).yf  open  or 

unvalued 

The  difference  between  these  two  classes  of  policies,  as  policies, 
regards  their  form  and  effect,  is  indicated  in  sects.  27  and  28 
4d  the  Marine  Insurance  Act,  1906,  the  terms  of  which  are 
the  following: — 

Seeiion  27. — (1)  A  jwlicy  may  be  either  valued  or  Mar.  Ins.  Act, 
unvalued.  .  I90«,s.27. 

(2)  A  valued  |K)Hcy  is  a  poUcy  which  speciies  the 
agreed  ^value  of  the  subject-matter  insured. 

(3)  Subject  t-o  the  provisions  of  this  Act  (e),  and  in 
the  absence  of  fraud,  the  value  Jtixed  by  the  policy  is, 
as  between  the  insurer  and  the  assured,  conclusive  of  the 
insurable  value  of  the  subject  intended  to  be  insured, 
whether  the  loss  be  total  or  partial. 

(4)  Unless  the  policy  otherwise  provides,  the  value  ^ 
fixed  by  the  policy  is  not  conclusive  for  the  purpose  of 
determining  fwhotiier  there  has  been  a  constructive  total 

loss. 

Section  28.  An  ^unvalued  policy  is  a  policy  which  Sect.  28 
does  not  specify  the  value  of  the  subject-matter  insured, 
but,  subjeat  to  the  limit  of  the  sum  insured,  leaves  the 
insurable  value  to  be  subsequently  ascertained,  in  the 
manner  ^lerein-before  spefa&od.  . 

We  shall  discuss  these  policies  in  their  order,  but  first  it  is 
ndvisable  to  set  out  certain  other  provisions  of  the  Marine 
Insurance  Act,  1906,  which  are  material  to  the  discussion. 

They  are  contained  in  sects.  67  and  68  of  the  Act. 

By  sect.  67—  Measure  of 

(1)  The  ^um  which  the  assured  can  recover  in  respect 
of  a  Joss  on  a  policy  by  which  he  is  insured,  in  the  case 
of  an  unvalued  pohcy  to  the  full  extent  of  the  insurable 

the  value  of  the  ship,  or  it  shoald  be  deducted  from  the  gross  amount  of 
tiie  fxeight. 

(d)  For  i&e  reason,  see  ante^  $  9. 

(«)  /.«.,  aaet.  4,  which  avoids  polides  made  by  way  of  gaming  and 
wagering,  and  seet.  18,  wkidh  provides  that  the  assured  must  dbdose 
all  material  circiuBstanoes.   See  infra,  §  812. 
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Iot  total  loss. 


Valued 
ptdkies. 
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Talne,  or,  in  the  case  af  a  yalued  policy  to  the  full  extent 
of  .ilie  ^yalne  fixed  by  the  ipolicy,  is  oaUed  the  measure  of 
indramity  (/).  . 

(2)  Where  there  is  a  loss  recoverable  under  the  policy, 
the  insurer,  or  each  insurer  if  there  be  more  than  one,  is 
liable  ;for  ^uch  proportion  of  the  jaeasure  of  indemnity  as 
tbe  amount  of  hie  subseriplion  bears  to  the  fixed  by 
tiie  polkj  in  tlie  ease  of  a  valued  poliey,  or  to  the  insur- 
able value  in  the  ease  of  an  unvalued  policy. 

ISy  80ot'*   *' 

Subject  to  the  provisions  of  this  Act  and  to  any  express 
provision  the  policy,  "where  there  is  a  total  loss  of  the 
sub ject-mattor  insured, — 

(1)  If  the  poHey  be  a  valued  policy,  the  measure  of 

indemnity  is  the  sum  fixed  by  the  policy: 

(2)  If  the  policy  be  an  unvalued  policy,  the  measure  of 

indemnity  is  the  insurable  value  of  the  subject- 
matter  insured. 

339.  The  statu.tor j  form,  and  usually  every  other  f onu,  of 
{lolioy  in  this  country  ocmtains  ^  foUowing*  danse: — 

"The  said  ship,  &c.,  goods  and  merchandises,  cfcc,  for 
80  mv^  as  concerns  the  assured,  by  agieonent  between  the 
MSitred  and  assurers  in  this  policy,  are  and  shall  be  valued: 


QUie  difftt^noe  between  an  open  and  valu,ed  policy  in  f  <Mrm 
is  siMy  this:  that  in  a  valued  policy  this^lank  is  filled  up 

with  the  sum  at  which  the  parties  agree  to  fix  the  amount  of 
the  insigrable  interest;  in  an  open  policy  it  is  left  in  blank. 

The  differenoe  in  effect  between  a  valued  and  an  open 
policy  is  that  under  an  open  policy,  in  case  of  loss,  the 
assured  miist  prove  the  aetual  value  of  the  subject  of  intar- 


(/)" 

(ff)  In  a  poUoy  on  freight  the  two  wotds  *'m  under"  were  added 

to  this  clause,  and  lower  dovm  in       margin  was  written  **  1,300^.  on 
freight'' — held,  that  this  was  not  a  valued  policy:  Wilson  v.  Ndten 
(1864),  5  B.  k  S.  354  ;  33  UJ.a.B.  2^;  and  tee  alio  Aa&r 
BiundeU,  £1896]  2  Q.  B.  196. 
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auoe;  under  a  valued  polioy  he  need  not  do  so,  the  valuation  Sect.  3S9. 

in  the  policy  being  conclusive  between  the  parties  (h) . 

Thaji,  in  Barker  v.  Janson  (t),  a  vessel  thut  had  been  worth 
8,000?.  was  so  much  injured  at  sea  that  she  was  not  worth 
repairing;  this,  however,  being  unknown  at  home,  she  was 
insujred  while  in  thajt  condition  by  a  time  policy  for  6,000^, 
valuiBd  at  8,000/.,  and  after  it  attached  she  was  totally 
destroyed  by  perils  insured  against.  In  this  case  the 
valuation  was  held  binding  and  the  policy  valid.  And  in 
tt  later  case  {k),  the  vessd.  was  driven  on  shore  and  was  so 
badly  damaged  as  to  amount  to  a  constructive  total  loss. 
Whilst  in  that  condition  she  was  completely  destroyed  by 
fire.  It  wsjs  held,  first  that  her  owners  could  recover  as  ioir 
%  loss  by  fire,  and  secondly  that,  the  policy  bein^  a  valued 
policy,  they  could  recover  tho  full  amount  at  which  she  was 
valued. 

The  rule  that  the  valuation  is  conclusive  between  the 
parties  applies  equally  in  favour  of  the  underwriter.  For 
instance,  in  North  of  England  Insu^rance  Association  v.  Arm- 
strong (Z),  a,  policy  had  been  ^ected  on  the  "Hetton"  for 
6,000/.,  the  vessel  b^ing  valued  at  6,000L  The  ^'Hetton" 
was  sujok  by  the  "  Uhlenhorst,'  whereupon  the  plaintiffs, 
who  were  the  u^dmrritero  on  the  ''Hetton,"  paid  the 
defendants,  the  owners  of  the  "  Hetton,"  the  sum  of  6,000L 
for  this  loss.  The  defenda^its  then,  u;ider  instructions  from 
the  plaintiffs,  took  proceedings  in  the  Court  of  Admiralty, 
and  recovered  5,0002.  from  the  owners  of  the  "  Uhlenhorst," 
this  sum  being  apparently  the  limit  of  the  liability  of  the 
If^tter.  The  whole  of  this  sum  was  claimed  by  the  plaintiffs 
as  salvage.    The  def^dants  contended  that  the  real  value 

(A)  Mar.  Ins.  Act,  1906,  ss.  27,  28,  supra,  §  338;  Barker  v.  Janson 
(1868),  L.  E.  3  CP.  303;  North  of  England  Ina.  Acnmms.  v.  Arm- 
strong (1870),  L.B.  5  Q.  B.  244;  Thames  k  Ifersey  Mar.  Ins.  Go.  v. 
'^GvBiiaA"  Ship  Go.,  [1911]  A.O.  629;  liswia  v.  BwAsr  (1761),  2 
Bur.  11«7;  Shawe  v.  F«ltoi&  Q801),  2  Enst,  109. 

(0  L.  B.  8  o.  P.  m.  flMiHI 

ik^  WoodMb  v,  Gkbe  Mknoie  fas.  Go.,  [1896]  1  0.  B.  105. 
(0  (1870),  L.B.  6  Q.B.  214. 
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of  the  "Hetton"  at  the  time  of  her  loss  was  9,000/.,  and 
therefore  they  were  ^titled  to  participate  in  the  said  sum. 
of  5,0002.;  and  it  was  iirged  o&  their  l>ehalf  that,  if  the 
plaintiffs*  oontention  -were  correct,  it  would  follow,  had  the 
owners  of  the  "  Uhlenhorst "  been  compelled  to  pay  the  fu.U 
value  ol  ^,000i.,  that  the  mid^rwritm  would  have  been 
^titled  to  the  wlidb,  though  they  had  only  paid  6,000^. 
The  Court  regarded  this  anomaly  (?w)  as  one  arising  neces- 
sarily oat  of  the  peculiar  nature  of-  valued  policies,  and  held 
that  the  underwiitefB  were  oititled  to  the  whole  siuii'  (»). 

The  same  principle  was  also  applied  in  the  underwriter's 
favour,  in  a  later  case  where  a  vessel  was  undervalued  in 
a  policy  and  beeame  liable  to  contribute  to  general  average 
and  salvage  exp^raes.  Hke  SS.  Balmoral "  was  valued  in 
the  policy  at  33,000Z.,  but  her  real  value  for  the  purpose  of 
contribution  was  ascert^uned  to  be  40,000/.,  and  ou  this  latter 
figure  eontribn^iaB  was  aeocndii^ly  paid  by  her  owners.  It 
was  held  by  the  House  of  Lords,  in  an  action  by  the  owners 
against  the  underwriters  to  recover  the  whole  amount  of  such 
eontribution,  that  the  valuation  in  tbe  policy  was  binding 
iind  that  the  ownm  were  only  entitled  to  recover  ^^ths  of 
the  ship's  contribution  (p). 

is  expressly  stated  in  sect.  27  (3)  of  the  Marine 
of        Inanrance  Act,  1906  Cp) ,  the  rule  whereby  the  valuation  in  the 

partial,  as  •  i     •  i 

weU  as  total,  contract  IS  oonclusive  between  the  parties  is  the  fciame,  whether 

(fit)  This  point  is  further  disciwwwd  in  tke  Raptor  on  "  Subiogaiioii/' 
po^f.  Vol.  II.  §  1230. 

(i/  )  The  correctness  of  this  decision  was  doubted  by  Lord  Blackburn 
in  Burnand  r.  Rodocanachi  (1882),  7  App.  Cas.  333,  at  p.  342;  and  it 
is  perhaps  not  consistent  with  the  reasoning  of  Lord  Selborne  at  p.  335. 
Tlie  deeisiim  tiiai  tbe  yaliiatioii  is  conclimve  as  between  the  parties  is, 
however,  coniimed  by  the  language  of  sects.  67  and  6a  of  the  Mar.  Ins. 
Aet,  1M6,  a»tey  §  m,  and  H  was  folkmed  in  Thames  &  Mersey  Mar. 
Im.  Oo.  v.  Britisli  k  CMdMA  8J8.  Co.,  [m«]  2  K.  B.  214;  [1W6]  1 
K.  B.  90  (C.  A.);  poU,  §  1290.  See  also  Bmoe  v.  Jones,  infra,  §  861; 
file  St.  JcAuas  (1900),  101  M.  B.  468c 

(o)  The  S.S.  Balmoral  Cb.  «.  Marten,  [1902]  A.  C.  611.   See  pott. 
Vol.  II.  §  1006. 
(ji)  Jnte,  §  338. 
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the  loss  be  total  or  only  partial  (g).  There  was  an  opinion.  Sect.  340. 
at  one  time  entertained  by  writers  of  eminence  tlmt  thought 
conclusive  in  cases  of  total  loss,  yet  it  was  not  so  in  cases  of 
average  loss,  but  that  in  such  cases  the  policy  Avtis  to  be 
opened.  By  this  wa/s  meant  that  the  agreed  valuation  was 
to  be  set  aside  as  the  standard  and  the  basis  of  the  under- 
writer's liability  and  the  actual  amount  of  interest  at  riBlc 
pro\  ed,  just  as  in  the  case  of  an  open  policy. 

For  instance,  supposing  a  pfurticular  average  loss  to  take  Erroneous 
place  on  a  valued  policy  on  goods,  insured  to  the  fuU  amount  u^^op^^^t^e 
of  their  valuation,  and  the  damage  ascertained  to  amount  to  policy.** 
one-fourth;  according  to  the  doctrine  in  question,  it  would 
be  necessary  for  the  assu,red,  insfeeiad  of  at  once  calling  upon 
the  underwriters  for  a  fourth  part  of  the  amount  insured,  to 
prove  the  insurable  value  of  the  goods,  i.e.,  their  prime  cost, 
together  with  the  premiums  of  insurance,  (&c.,  just  as  though 
the  policy  were  an  open  one,  and  thte  underwriters  would,  in 
case  tlio  agreed  Vialuation  proved  to  he  greater  than  such 
insurable  value,  only  be  lijable  to  pay  a  fourth  of  the  latter. 

This  doctrine,  wh(^y  repugnant  to  the  true  constmction 
of  the  valuation  clause  (r),  appears  to  have  arisen  out  of  a 
dictuyn  of  Lord  ^lansfield,  in  the  case  of  Erasmus  v.  Banks, 
where  that  great  Judge  is  reported  to  have  said, aoi  average 
loss  opens  the  policy  "(s).  The  phrase  is  unhappy,  and 
suggestive  of  error,  in  consequence  of  the  meaning  attached 
to  the  words  "  open  the  policy.'*  It  is  fuite  clear,  however,  True  meaniiig 
that  the  meaning  (d  the  expression  is  simply  that  in  case  the^^u^f 
of  average  loss  the  parties  must  necessarily  go  out  of  the 
policy  to  ascertain  the  extent  of  the  damag«e  dooe  to  the^ 
goods. 

Of  course,  in  the  cape  of  the  goods  being  partially 
damaged,  the  policy  alone  can  never  show  Avhat  the  under- 
writer ought  to  pa^y;  for  the  amount  due  from  him  is  the 

(q)  See  AEar.  Ins.  Act,  1906,  ss.  70,  71,  posfy  Vol.  II.  Pt.  III. 
Chap,  v.,  for  its  application  to  partial  losses  of  freight  and  goods. 

(/•)  Irving  V.  Manning  (1848),  1  H.  L.  das.  267;  6  C.  B.  391  j  1 
CB.  168;  2'C.B.  7S4.   PhUUps  (vol.  u.  s.  1203)  diBcasses  the  point. 

(«)  Cited  in  Shawe      Felton  (1801),  2  East,  113. 
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*»  same  peroentage  on  the  sum  be  hjas  agreed  to  insure,  as  the 
damage  which  the  goods  h^.ve  suffered  is  upon  their  value: 
in  other  words,  the  propoirfcion  of  the  whole  sum  insured 
whieh  the  nnderwriter  has  to  pay  in  case  of  loss,  must 
depend  upon  the  proportion  in  which  the  goods  are  damaged: 
as  the  one  sum  cannot  he  ascertained  without  fixing  the 
Q^er,  and  as  the  damage  the  goods  have  sustained  can  nerer 
be  made  oat  except  hy  oaleolations  wholly  extrinsic  to  the 
policy,  every  policy,  whether  open  or  valued,  must  in  this 
sense  be  opened  in  every  case  of  average  loss  {t). 

Opening  the  policy,  then,  in  this  iMnse,  means  nothing 
more  than  resorting  to  extrinsic  evidenoe,  in  order  t<o 
'a^ertain  the  amount  of  damage  sustained  hy  the  subject 
insured,  so  as  to  fix  (me  elmnent  in  cakmlating  the  amount 
of  indemnifica4;ion  to  which  the  assured  is  entitled;  it  is,  in 
iWJt,  merely  ascertaining  the  peroentage  of  damage  sustained 
l>j  the  thing  insured. 

It  ha^  in  fact  long  been  eslaUished  that  a  valuation  has 
precisely  the  same  effect  in  cases  of  particular  average  as  it 
has  in  cases  of  totsl  loss,  viz.,  to  relieve  the  assured  fromi 
proving  the  prime  oost,  or  imniaJUe  valiie(ii). 

There  is  moreover  another  sense  in  which  the  use  of  the 
phra,se  "opening  the  policy''  has  been  used  by  a  learned 
American  judge.  In  cases  of  particular  aveirage  on  ship,  the 
usuai  measure  of  the  underwriter's  liability  is  the  repair  bill, 
assuming  always  that  its  amount  does  not  exceed  the  amount 
of  the  insurance  (x) .  In  particular  average  on  goods,  the 
amount  of  such  liability  is  aao^rtained,  in  ^ect,  by  taking 
the  proportion  of  loss  to  the  sound  value  and  then  taking  the 
Sttime  proportion  of  the  amount  for  which  the  goods  are 
insured  (y).    Judge  Addison  Brown  points  out  that  the 

(I)  See  Mar.  Ins.  Ael,  IMS,     71  (S). 

(•>  See  Lord  Ifeiirikid'e  obserratioiu  ia  Lewis  v.  Baeker  (1761), 
2  3m,  1167.  See,  too,  Forbes  v.  AepiaaU  (lail),  13  East,  326; 
I  Usher  V.  Noble  (I&IO),  12  East,  639;  Tunno  v.  Edwavds  (1610),  12 

East,  488;  Goldsmid  v.  Gillies  (1813),  4  Taunt.  804. 

(a:)  Mar.  Ins.  Act,  1906,  s.  69  (1). 

(y)  Mar.  Ins.  Act,  1906,  s.  71  (3). 
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result  of  these  rules  of  adjustment  is  that  ''the  policy  value  Seet.  S40. 
has  no  bearing  upon  the  settlement  of  the  amount  to  b^  paid 
by  ea^  underwriter,  but  <mlj  upon  the  amount  of  insuiAnoe 
that  maj  be  lawfully  taken  out;  sinoe  each  policy,  up  to  the 
valuation,  will  pay  the  same  amount,  whether  the  valuation 
is  high  or  low.  Over-vaiuation  in  the  policy,  indeed, 
authorizes  over-insuranoe  to  the  same  extent,  if  not  fraudu- 
lent; beca;U8e  the  insurer  is  estopped  from  asserting  any 
excess  in  the  valuation.  The  owner,  if  insured  above  the 
a<H;ujal  value  of  his  goods,  will  thereby  realize  from  the  insurer 
more  than  his  actual  loss.  But  the  mode  of  settlement  on 
eaph  policy  is  precisely  the  same  as  upon  an  open  policy; 
tha^  is,  to  pay  the  same  proportion  of  the  insujrance  that  the 
loss  hears  to  the  sou^d  value;  and  if  any  one  policy  does  not 
insure  more  than  the  actual  value,  which  rarely  happens,  it 
will  pay  the  same  amount  that  it  would  pay  if  the  policy 
wer&  open.  Heooe  the  maxim  as  to  goods,  tiiat  '  a  partial 
loss  opens  the  policy,'  which  to  the  above  extent  is 
correct "  (2!).* 

3^  In  cases  of  total  loss,  the  valup  in  the  policy  hm  The  value  in 
always  been  hdd as  the  conducive  standard  of  indemnity  (a).  Sw^s"'^^ 

Nor  is  it  any  exception  to  this  rule,  save  in  appearance,  that 
where  a  ship,  insured  in  a  valued  policy,  was  sold  under  an 
Admiralty  decree  in  a  collision  suit  for  less  than  the  amount 
in  the  policy,  the  assured  did  not  recover  more  than  she  sold 
for,  on  this  obviou^y  just  ground,  that  the  contract  in  the 

(z)  Per  Brown,  D.  J.,  in  Intemat.  Nav.  CV>.  v.  Atlantic  Mut.  Ins. 

Oa.  (1900),  100  F.  304.    The  following  not©  at  the  end  of  his  judgment 

explains  how  the  valuation  is  a  factor  which  is  eliminated  in  the  course 

of  the  calculation: — "  If  v  represents  the  policy  value  of  goods,  s  the 

floimd  vmliie  at  pogrt  of  discharge,  d  the  differenjoe  or  loss  as  ascertained 

bj  sale,  and  p  the  unonnt  insared  by  any  particular  policy,  then  each 

d  p  Ap 

vadsrwBtar  by  the  above  mle  mint  par  —  X  «  X  "r  =  t  *    This  shows 

^SbstX  iiie  aaomtt  fi^aUe  ok  any  rained  peUoy  is  independent  of  t^,  tiie 
pdiey  mliie.*' 

(a)  Shawe  v,  Felton  (IftOl),  2  East,  109;  Irving  v.  Manning  (1847), 
1  H.L.Ofts.  287;  6  O.B.  391;  8,^,,  1  C.  B.  1S8;  2  O.B.  784.  See 
Mar.  ins.  Aet,  1906,  «.  68  (1>,  wkU,  %  8S8. 
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mnning-down  clause  was  to  bear  what  the  assured  should 
be  Imkie  to  pay,  mid  sbould  pay  (6).  , 

It  is  also  established,  that  the  valuation  is  binding: 
generally,  and  not  merely  in  oases  where  the  question  is  a^ 
to  the  amount  of  paymont  to  be  made  by  underwriters  in 
cajse  of  a  loes.  Thus  where  a  vessel  was  valued  at  3,7502., 
a^id  the  policy  provided  that  the  assured  should  keep  one- 
fifth  uninsured,  it  was  held  that  there  was  a  breadi  of  this 
stipulation  as  aomi  aa  time  was  an  insurance  for  an  amount 
exceeding  four-fifths  of  3,750Z.,  altfeough  the  shipowner  was 
prepared  to  prove  that  the  vessel  was  really  worth  5,000Z.  (c) . 

There  is,  by  £ngli^  law,  no  ezoeption  to  the  rule  under 

discussion.  As  long  as  the  oontract  of  insurance  remains 
unimpeached,  the  valuation  in  the  policy  can  under  no  cir- 
cumstanoes  be  op^ed;  <nr,  to  use  the  words  of  Oockbum, 
C.  J.  (rf),  "Where  the  value  is  stated  in  the  policy  in  a 
manner  to  be  conclusive  between  the  two  parties,  the  insurer 
and  the  insured,  as  regards  the  value,  then  in  respect  of  all 
rights  and  oblations  which  arise  upon  the  policy  of  insu- 
rance, the  paities  are  estopped  "  from  disputing  the  value 
stated. 

Certain  foreign  codes  diS^  from  our  law  on  this  point. 

Thus  in  Germany  (e)  an  excessive  valuation  may  be  reduced 
at  the  instance  of  the  underwriter;  and  by  the  Dutch  (/), 
Belgian  (y),  Italian  (k),  and  Qpaniah  (t)  oomiiierdial  codes, 
amongst  others,  an  over-valuation  may  under  certain  circum- 
stances be  rectified.  i 


Sfoct  of  over- 
in 


342.  In  our  own  country  language  has  undoubtedly  been 

(b)  Thompson  v.  Reynolds  (1857),  26  L.  J.  Q.  B.  93;  7  E,  &;  B.  172. 

(r  )  :\[uirhpad  r.  Forth  and  North  Sea,  &c.  Aaaoc.,  [18©4J  A.  O.  72; 
and  seo  other  oases  there  referred  to. 

(/f)  In  North  of  England  Ins.  Assoc.  v.  Armstrong  (1870),  L*.  B.  6 
Q.  B.  at  p.  248. 

(<•)  Commercial  Code,  s.  797. 

(/)  8.  274. 

if)  S.  212. 
(A)  8.  612. 
(I)  8.  7fiS. 
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used  not  only  by  text  writers  (k),  but  also  by  judges  {Ij  of 
eminence,  implying  that  an  agreed  valuation  may  in  certain  The  valuation 
cases  be  set  aside,  and  another  apparently  substituted;  and  besetaaide, 
the  language  of  sect.  27  (3)  of  the  Marine  Insurance  Act,  itself^may^be^ 
1906,  also  suggests  that  this  may  be  so  (m).    It  is  clear,  avoided, 
however,  that  by  the  law  of  this  country  no  attack  can  be 
successfully  made  upon  the  valuation  which  will  not  also 
avoid  the  policy  in  toto  (n) .     In  such  cases  the  object  of 
attack  is  in  reality  not  the  valuation,  but  the  policy  itself,  on 
the  ground  of  irregularities  relating  to  the  valuation.  It 
appears  that  there  are  three  cases  in  which  irregularities  in 
the  valuation  may  have  the  effect  of  avoiding  the  policy: 

(1)  Where  the  eubjec^  of  insurance  has  been  fraudulently 
over-valued,  with  the  object  of  cheating  the  underwriter  (a): 

(2)  Where  circumstances  show  that  the  object  was  not  to  effect 
a  bond  fide  insurance,  but  to  gamble;  (3)  Where,  apart  from 
fraud  in  the  assured,  there  is  such  an  over-valuation  of  the 
interest  of  the  assured  in  the  adventure  as  alters  the  nature 
of  the  risk,  Tiryilring  it,  for  example,  one  of  a  speculative,  and 
not  of  an  ofdinary  business  nature,  and  it  is  found  that  this 

(k)  E.g.,  Arnould,  2nd  ed.  pp.  361,  362;  and  in  America,  Phillips, 
ss.  1182,  1183;  but  see  contra^  1  Parsons  on  Mar.  Ins.  p.  261^ 

(J)  B.g.y  Lord  EUenborough,  as  reported  by  StevMu  on  Average,  183, 
5&  ed.:  "  Tixb  valiiation  can  only  be  opened  where  it  is  very  ezorbiiaak 
or  flome  proof  of  fraud  can  be  establisdied  ";  and  again  in  Marshall 
Parker  (1809),  2  Oftmp.  69:  ^Withoat  evid<enoe  ol  fraud,  I  cannot  dis- 
turb the  valuation.''  So,  too,  per  Bofvill,  O.  J.,  in  Barker  v,  Janaon 
(1868),  L.  B.  3  O.  P.  803:  ''An  exorbitant  valuation  may  be  evidence 
of  fraud;  but  when  tiie  transaction  is  bond  fidcy  the  valuation  agreed 
upon  is  binding.'"  So,  also,  per  Willes,  J.,  in  Lidgett  v.  Secretau  (1871), 
I».  R.  6  O.  P.  616,  629.  "  In  the  absence  of  fraud  or  wagering,  it  seems 
.to  me  that  the  value  is  to  be  taken  to  be  the  conventional  sum  to  be  paid 
in  the  event  of  the  loss  ;  and  per  Lord  Robson  in  Thames  &:  Mer^y 
Mar.  Ins.  Co.  v.  "  Gunford  "  Ship  Co.,  [1911]  A.  C.  at  p.  548. 

See  soct.  27  (3),  ante,  §  338.  The  sub-section  admits,  however, 
of  the  construction  that  except  in  certain  cases,  for  which  see  §  342. 
infia,  the  parties  are  precluded  from  giving  evidence  that  the  insured 
value  is  not  the  true  one. 

(/})  See  also  the  American  authorities,  cited  1  Parsons,  261,  262. 

(o)  "  Had  this  over-valuation  been  tinted  by  fraud,  the  oontract  of 
insurance  oonld  not  have  bem  miioroed  per  Lord  Shaw  in  Thames  & 
Mersey  Mar.  Ins.  Cb.  v.  "  GKmlocd  "  Ship  Co.,  [1911]  A.  O.  at  p.  542. 
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was  a  material  fact  which  ought  to  have  heen,  hut  wa^  aot, 
diadioeed  to  the  iiumrer. 

Thus  in  Haigh  t?.  De  la  Cour  (p)  a  fraudul^t  over-valua- 
tion of  goods,  made  with  intent  to  cheat  the  underwriters,  was 
held  to  vitiate  the  poLicj.  The  actual  value  on  hoard  wae 
<Hily  1,400?.;  the  valiiati<Hi  in  the  policy  was  5,0001.;  the 
invoices  were  proved  to  be  fietitious  and  the  bills  of  lading 
to  have  heen  interpolated,  after  they  were  signed,  by  the 
oaptain;  the  ship  was  ran  away  with,  and  carried  to  1^ 
West  Indies  (having  heen  insured  for  Pernamhuco),  and  the 
goods  there  disposed  of  hy  a  person  wham  the  assured  had 
put  <m  boftrd  as  a  sapereargo.  A  very  liigh  valuation  is, 
however,  not  neeessarily  fraudulent  {q). 
Om-  Similarly,  an  over-valuation  made  in  oixier  to  cover  a 

iv^tiDnlif  g^j^ijjijjg  transaction  will  avoid  the  whole  contract.  This 
matter  has  already  heen  dealt  with  in  the  chapter  on 
wager  |X)licies  (r).  Here  it  will  be  sufficient  to  quote  Lord 
Mansfield,  who,  after  agreeing  that  upon  Valued  policies  the 
merchant  need  only  prove  smne  interest  to  take  it  out  of  the 
Stat.  19  Geo.  2,  because  the  adverse  party  has  admitted  the 
value,"  adds:  '*  If  inde(}d  it  should  come  out  in  proof  that  a 
man  had  insured  2,0002.,  and  had  interest  on  hoard  to  the 
value  of  a  oahle  only,  there  never  has  heen,  and,  I  believe, 
never  will  be,  a  determination  that  by  such  an  evasion  the 
Act  of  Parliam^t  may  be  defeated "  (s) .  It  is  to  be 
observed  that  in  cases  of  this  nature  the  p<dicy  will  be  just 
as  much  avoided  even  if  both  parties  to  the  contract  were 
throughout  fully  cognizant  of  all  the  facts.  The  ground  of 
avoidance  is  not  any  unfair  omduct  of  the  one  party  towards 
the  other,  but  Uie  poUey  of  the  enaistm^ts  directed  against 
wagering  or  gaming  transactions, 
^w-^  Thirdly,  an  over-valuation  may  under  certain  circum- 

and  stances  entitle  the  underwrite  to  avail  himself  of  the  doctrine 

ijff)  (1812),  S  Ctsmp.  819. 
iq)  See  imfn,  %  848. 

(r)  See  ante,  §  319. 

(«)  Lemis  v.  Raeker  (1761),  2  Borr.  1171. 
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of  concealment  (^),  so  as  to  avoid  the  ]X)licy .  A  good  example 


of  this  is  afforded  by  the  case  of  lonides  t*.  Pender  (ti),  where  as 

_  to  alter  the 

goods  had  been  valued  at  an  amount  greatly  exceeding  any  natme  (tf  tiie 

sum  which  they  oould  possibly  have  realized.  There  were 
suspicious  circumstances  in  the  case,  but  the  jury  were  unable 
to  agree  as  to  wheth^  the  assured's  intentions  were  fraudu- 
lent. Evidence,  however,  from  Lloyd's  was  produced  to  the 
effect  that  it  was  material  for  underwriters  to  know  the 
extent  of  an  over-valuatioa  so  excessive,  as  such  speculative 
risks  were  either  declined  altogether,  or  only  undertaken  at 
high  Jpremiums.  The  jury  found  that  the  over-valuation  was 
a  material  fact  which  had  not  be^  disclosed  to  the  under- 
writers, and  the  Court  of  Queen's  IMHIaffinned  a  verdict 
which  had  been  entered  accordingly  for  the  defendants  {x). 

It  is  obvious  that  in  all  these  cases  the  question  is  not  one 
of  opening  the  valuaticm,  but  as  to  the  validity  of  the  policy. 

343.  No  positive  rules  can  be  laid  down  as  to  what  oonsti-  Excessive 
tutes  such  an  excess  in  valuation  as  will  necessitate  disclosure,  dSpf'***^  **' 
or  taint  the  transaction  with  fraud.  A  Valuation  which  con- 
siderably exceeds  the  selling  value  of  a  ship  is  not  necessarily 
fraudulent  or  so  excessive  as  to  need  to  be  disclosed.  In  the 
case  of  the  "  Gunford  "  (y),  though  the  selling  value  of  the 
ship  was  about  9,0001.  and  the  valuation  in  the  policies 
18,500L,  the  appellants  did  not  allege  fraud,  or  rely  on  the 
non-disclosure  of  the  difEereuce  between  the  valuation  and  the 
selling  value.  It  is  impossible  to  say  what  view  the  House 
of  Lords  would,  if  the  question  had  been  raised,  have  taken 
of  this  exceedingly  high  valuation.  But  Lord  Shaw,  who 
referred  to  the  valuation,  said:  "  Where  there  is  heavy  over- 
valuation fraud  is,  a  pnari,  not  very  far  to  seek.  But  fraud 

(0  See  Part  II.,  Chap.  II.,  "  Concealmontu" 
(m)  (1874),  L.B.  9  Q.B.  631. 

ix^  See  also  Herring  v.  Janaon  (1895),  1  Cbm.  Cas.  177,  whm& 
JCtttheir,  J.,  quoted  from  a  valuable  memoraiiduiii  of  WUles,  J.,  on 
this  subject;  aad  infra,  §  589. 

(y)  Tbames  &  Mersey  Mar.  Ibs.  Cb.  «.  "Gunfoid"  Sbip  Co.,  [1911] 
A,  C.  529,  iupra,  §  MS. 
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is  not  here  pleaded;  aiid  upon  the  general  question  it  ought 
to  be  rfnwmbeied  lhaX  to  the  insurw  {de)  usiug  a  ship  as 
part  of  tlie  going  oono^m  of  a  busineee  a  statenvent  of  value 
going  much  beyond  the  amount  to  be  realized  if  the  concern 
was  stopped  and  the  asset  put  upon  the  market  is  intelligible 
and  kgitiinAte."  And  Lord  Bobeon  also  expressed  the  view 
tiiat  there  laay  be  legitimate  business  reasons  for  a  dis- 
crepancy between  the  selling  value  and  the  insured  value  (z), 
MoieoTer  it  must  be  rraieinbered  that  underwriters  are 
usuaQy  in  a  position  to  form  a  fairlj  accurate  estimate  of 
the  real  value  of  the  ship,  and  that  there  are  often  reasotns 
why  they  pi«£er  a  high  Valuation  so  long  as  they  do  not  con- 
sider it  a  temptation  to  Ihe  aasuFed  (a). 
£zoe88ive  In  Ion  ides  v.  Pender  it  was  stated,  in  cfvideooe  by  under- 

writers  (6),  that  an  addition  of  25  or  even  30  per  cent,  to  the 
invoice  yalue  id  the  goods  would  not,  but  that  any  addition 
beyond  this  would,  make  the  risk  speculative.  Yet  each  case 
must  depend  on  its  own  cii'cumstanees,  and  in  each  case  the 
questioii  must  be  determined  as  one  of  fact.  As  Mr .  Gow  (c) 
pertin^tly  observes:  Cases  have  occurred  in  the  history  of 
commerce  in  which  the  insurance  of  four  times  the  amount 
of  invoice  would  be  quite  justifiable;  for  instance,  that  of 
shipments  of  siirer  to  Japan,  made  for  the  purpose  of  obtain- 
ing in  exchange  gold  at  the  Japanese  ratio  of  4  to  1,  when  the 
prevailing  ratio  in  the  rest  of  the  world  was  about  15  J  to  1. 
Similarly,  in  soeh  insocaiioes  as  those  of  contraband  cargoes, 
or  oai^ioes  destined  to  ran  a  hloduide,  one  can  imagine  a  very 
high  valuation  put  on  goods  whost^  value  would  be  enormously 
enhanced  by  their  mere  larrival  at  their  intended  destination." 

(z)  [1911]  A.O.  pp.  642,  548.    S€e  also  per  Willes,  J.,  in  lidgett 
V.  Secretan  (1870),  L.  R.  6  Q.      P-  627. 

(a)  The  higher  the  valuation,  the  greater  is  the  immunity  of  the  in- 
surer from  small  claims,  under  the  warranty  against  average  under  3 
per  cent,  (see  jwsf.  Vol.  II.  §§  8<82,  892,  900);  and  the  greater,  also,  is 
the  difficulty  of  establishing  a  o(»istructive  total  loss  by  reason  of  the 
oosi  of  lepairs  exeee&iag  the  repaired  value,  if  ^ke  policy  ocmtains  flie 
vtwl  flittue  stipulating  titat  tbe  inmred  valae  diall  be  taken  as  the 
Mipaiffed  Taloe  (see  jMsi,  V^.  H.  f  §  IWl,  11S2»  IISS. 
(»>  L.  B.  9  Q.  B.  al  p.  6S$.         (e)  Marine  lasmaee,  p.  m. 


CHAP.  XIII.] 


OVER-VALUATION 


481 


Apart  from  special  circumstances,  however,  Lard  Ellen- 


euggeeted  that  in  fixing  the  valuation,  "  the  assured,  Valuatioii  of 

if  he  wish  to  keep  fairly  within  the  principle  of  insuranoee,  Sw^uclude 
which  is  merely  to  obtain  indemnity,  will,  in  the  case  of 
goods,  never  go  beyond  the  first  cost,  adding  thereto  only  the 
premium  and  oommksion,  and,  if  he  see  fit,  the  probable 
profit;,  and,  in  the  case  of  freight,  he  will  not  go  beyond  the 
amount  of  what  the  ship  would  earn,  with  the  pr^uiums  and 
ooaniaiissions  dtereupon  "  (d). 

With  regard  to  the  case  of  goods,  his  Lordship,  after  advert- 
ing to  the  rule  that,  in  open  policies  on  goods,  nothing  more 
can  be  recovered  than  the  invoice  price  plus  the  premiums, 
&c.,  and  remarking  that,  as  goods  are  generally  sent  to  a 
profitable  market,  this  rule,  in  case  of  loss,  operates  favour- 
ably for  the  underwriter,'  adds,  the  assured  may  obviate 
this  inconvenience  by  making  the  policy  a  valued  one,  or  by 
stipulating  that,  in  case  of  loss,  the  loss  shall  be  estimated 
according  to  the  value  of  like  goods  at  the  port  of 
delivery  "  (e) :  thus  distinctly  admitting  that  the  assured  may 
value  his  goods  in  the  policy  so  as  greatly  to  exceed  the 
invoice  price,  and  to  cover  the  expected  profit.  And,  indeed, 
as  Stevens  remiiyrks,  this  is  the  real  advantage  that  valued 
policies  on  goods  hold  out  to  the  merchant  (/) . 

844.  Benecke,  agreeably  to  the  principles  already  pointed  Mode 
out  in  the  last  section,  shows  how,  by  means  of  a  valued  B^^^e 
policy,  the  merchant  may  cover,  not  only  the  profits  he  ex- 
pects to  make  on  his  goods  at  the  port  of  delivery,  but  also, 
in  case  of  their  arriving  there  in  bulk,  but  sea-damaged,  may 
protect  himself  against  the  loss  to  which  he  would  otherwise 
be  exposed,  from*having  to  pay  full  duty,  f rei^t,  and  landing 
eharges  (g).  Thus,  supposing  the  sum  required  to  be  insured 

(d)  Forbes  v.  Aspinall  (1»11),  13  East,  327. 
Usher  v.  Noble  (1810),  12  East,  639. 

(/)  St-evens  on  Averagre,  179. 

(</)  Sometimes  the  owner  of  goods  protects  himself  against  tlie  loss 
due  to  his  having  to  pay  the  full  freight  by  a  policy  against  particular 
ayerageon  "  contingency  freight."  See  ante,  §  232. 
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•mi.  SMi  on  the  gfoods  themselves  (i.e.,  so  as  to  cover  their  prime  cost, 

premiums  of  ins^urance  and  commission)  to  be  2,000/. ;  fi^ight 
payable  en  their  arrival,  200^;  expected  profit,  400L;  duty 
and  landing  charges  at  the  p<»t  of  delivery,  100^,  the  fall 
duty  and  freight  being  payable  on  damaged  goods  arriving 
in  bulk);  then  2,700^.  would  be  the  sum  required  to  bo  in- 
sufed  altogether.  The  plan  reoomm^dded  by  Benecke  is,  to 
value  at  2,700^,  and  add  this  clause:—''  Of  these  2,7001., 
2,000/.  are  on  the  goods,  200?.  on  freight,  400?.  on  expected 
profit,  lOOZ.  on  duty  and  landing  charges  '  (^). 

Iliis  clause,  though  unobjectionable,  appears  unnecessary 
in  English  jwlicies,  where,  according  to  the  liberal  practice 
that  prevails  in  the  business  of  insurance,  it  seems  very  un- 
likely that  any  att«npt  would  be  made  to  set  aside  a  valuation 
which  was  bond  fide  only  intended  to  procure  for  the  assured 
a  complete  indemnity  in  case  of  loss. 

The  vaiuatica     345.  The  value  fixed  by  the  policy  is  conclusive  of  the 

m  me  poiiey  .  -  . 

do«Ml  insurable  value  "of  the  subject  intended  to  be  insured  '  (i). 
rnqniiy.  It  does  not  preclude  the  inquiry  whether  in  fact  the  assured 
iM^^^^^d»  ^  insuraUe  interest  in  the  whole  of  the  subject  of 
of  the  interest  valuation,  OT  whathor  the  whole  interest  valued  was  ever  at 

to  which  such 
Taloatioii  risk. 

iM«,  inoi  ■!      Mmwmaty  leet.  75  (2)  of  the  Marine  Insurance  Act,  1906, 
expressly  declares  that — 

Kothii^  in  the  provisions  of  this  Act  rating  to  the 
measure  of  in^toomity  ^haU  affect  the  rules  relating  to 
doable  insuranoe,  or  prohibit  the  insurer  from  disproving 

interest  wholly  or  in  part,  or  from  showing  that  at  the 
time  of  the  loss  the  whole-  or  any  part  of  the  subject- 
matter  insured  was  not  at  risk  under  the  policy. 


(A)  Benecke,  Pr.  of  Indem.  pp.  24,  29.  In  Thames  and  Mersey  Co. 
V.  Pitts,  [1893]  1  Q.  B.  476,  the  merchant  valued  his  cargo  at  a  certain 
figure,  and  declared  that  a  certain  portion  of  such  valuation  was  "  for 
advance  on  freight."  It  was  held  that  the  policy  was  to  be  treated  as 
one  policy  on  valued  goods,  and  not  as  a  policy  by  which  goods  and 
advanced  freight  were  separately  iiisured. 

(i)  Mar.  Ins.  Act,  s.  27  (3),  ante,  §  33&. 
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For  instance,  if  something  has  formed  a  constituent  in  the  Sect.  345.' 
estimate  of  value  in  which  the  assured  had  no  insurable 
interest  (e.g.,  if  freight,  paid  in  adVance,  were  included  in 
the  valuation  expressed  in  a  policy  on  freight  effected  for  the 
shipowner),  it  is  clear  that  the  underwriter,  to  the  extent  of 
this  element  of  the  valae,  Would  not  be  liable;  and'  whether 
it  was  so  or  not  maj  be  investigated  without  infringing*  the  ^ 
valuation  in  the  policy  (k) .   Still  more  is  it  competent  to  the 
underwriter  to  show  that  the  assured'  had  no  interest  at  , 
all  (I).    The  parties  are  only  bound  by  the  valuation  as  far 
as  it  goes;  and  if  only  part  of  the  interest  to  which  the 
valuation  in  the  policy  refers  has  evfer  been  at  risk  on  board, 
the  assured,  in  case  pi  loss,  can  only  recover  upon  a  prop(»r- 
ti<Hiate  amount  of  the  valuation.   For  instance,  if  goods,  the 
prime  cost  of  which,  including  premiums  and  commissions, 
is  4,500Z.,  are  valued  in  the  policy  at  5,0001.,  and  iti  should 
turn  oat  that  of  these  goods  only  two-thirds,  or  3,000?.  worth, 
-were  ever  really  shipped  on  board,  the  assured,  in  case 
of  loss,  would  only  recover  the  same  proportion  of  6fi00l,^ 
the  sum  valued,  that  3,0001.  is  of  4^500^.,  t.e.,  twio-thirdis,  op 
^,333?.  68.  Bd.  (mi). 

"The  valuation,*'  says  Lord  EUenborough,  "in  case  of 
-goods^  looks  to  all  the  goods  intended  to  be  loaded;  mnd^  in 
•case  of  freight,  it  looks  to  the  freight  upon  all  the  goods  the 
ship  is  intended  to  carry  on  the  voyage  insured:  and  if,  by 
the  perils  insured  against  in  a  valued  policy  on  gtXMis,  parti 
only  of  the  goods  intended  to  be  covered  be  lost,  the  valuation 
must  be  opened,  and  the  assured  can  only  recover  in  respect 
of  that  part;  and  so  if,  by  the  perils  insured  against,  the 
freight  of  part  only  of  the  goods  to  be  carried  be  lost,  thei 
^ured'  can  only  recover,  in  respect  of  that  loss,  according  to 

(k)  Williams  v.  Nortii  China  Ina.  Co.  (ie7«),  1  O.  P.  D.  757;  The 
Main,  [1S94]  P.  320. 

(0  Shawc  V.  Felton  (1801),  2  East,  109;  Bomaiid  v.  UodocanauM 
(1882),  7  A.  O.  333,  per  Lord  S^borne. 

(»0  Phillipa,  8.  Ild6. 
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the  proportion  which  that  part  bears  to  the  whole  sum  at 
:which  the  entire  freight  was  estiuuited  in  the  valuation  "  (n) . 

346.  Accordingly,  in  the  case  from  which  these  remarks 
are  taken,  inBmanoe  hmng  been  made  on  freight  at  and 
frcMB  Hayti  to  Liverpool/'  valued  at  6,500?.,  and  it  appear- 
ing that  the  vessel  was  lost  off  the  coast  of  Hajti,  when  the 
freight  of  onlj  fifty-five  bake  o£  cotton  was  at  risk,  which, 
lormad  bat «  mall  part  «f  the  cargo  intended  to  be  shipped 
on  board  her,  and  on  which  the  freight  was  valued,  the  Court 
would  not  allow  the  assured  to  recover  the  whole  amount  of 
the  valiMtkm,  bat  oolj  aodi  a  piqportimi  of  it  as  tiie  fifty- 
§m  bales  bore  to  the  full  cargo  intended  to  be  loaded,  and 
on  which  the  freight  was  estimated  (o) . 

Again,  in  the  case  of  a  poli(^  on  homeward  cargo,  it 
appeared  lliat  at  the  fime  of  ihe  loss,  which  wias  total, 
oonsiderable  proportion  of  the  homeward  cargo  was  not  on 
board,  and  that  which  was  shipped  was  not  equal  to  the  value 
in  the  policj.  At  the  same  time  enough  of  the  outward 
cargo  still  remained  on  board  to  make  up  the  amount  named 
in  the  valuation.  As  this,  however,  was  not  covered  by  the 
policy,  the  Court,  ad<^ting  the  prinoqfkle  that  the  underwriter 
is  only  boand  by  the  ^aloation  when  the  whole  of  the  in- 
tended cargo  is  on  board,  held  that  the  assured  was  entitled! 
to  recover,  not  the  whole  amount  of  the  insurance,  but  only 
simIi  propfMrtion  ol  it  as  the  yalae  of  the  homeward  eargo,  the 
freight  of  which  was  at  risk  at  the  time  of  the  loss,  bore  to  a 
full  homeward  cargo  (j?). 

Under  a  time  pdiicy  on  ship  valued  at  2,0002.,  and  on  cargo 
valued  at  8,000{.,  ocmtaiBing  all  the  clauses  proper  to  the 
barter  trade  on  the  coast  of  Africa,  outward  cargo  to  be  con- 
sidered homeward  interest  twenty -four  hours  after  arrival  at 
first  piNTt  or  place  of  trade,  the  ship  reached  Kinsembo  with 
a  cargo  on  board  wordi  6,226r,  of  which  part  was  there  dis- 

(fi)  Ik  FeilMi  V.  Atsimtk  (Mil),  IS  EmI,  tS7.  Sm  tiie  judgment  oT 
MMUbm,  J.,  im  Tolnii  v.  Harfotd  (1M4),  t4  L.  J.O.P,  40. 
(•)  FMtwi  «.  Atpinall,  at  p.  828. 
^>  Bkimui  r.  Oivitein  (1888),  6  B.  Ic  Ad.  851. 
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charged  to  the  value  of  3,952/.,  and  then  without  loading  Sm*.  mc: 

other  Ciurgo,  after  being  mwe  than  twenty-four  hours  at   

Kinsembo,  sailed  for  Congo  with  the  residue,  and  was  lost 
on  the  way.  The  assured  claimed  8,000Z.  in  respect  of  the 
"  cargo,"  interpreting!  that  word  in  the  policy  as  signifying 
any  goods  m  boaxdf  at  the  time  of  the  loss.  The  Cburt,  how- 
ever, held  that  the  valuation  in  the  policy  w!as  of  an  substan- 
tially full  cargo,  and  that  the  i^aintiff  could  only  recover,  as 
for  an  average  loss,  an  aliquot  part  of  that  sum,  correspond- 
ing to  the  proportion  'which  the  goods  on  board  bore  to  a  full 
cargo,  and  that  if  this  proportion  could  not  be  found,  the 
underwriters  would  be  liable  as  ,upon  an  open  policy  under- 
writtwi  for  8,000^.  (q). 

Similarly  under  a  policy    upon  chartered  freight,  valued  Denoon  v. 
at  7,000L,  at  and  from'  Sydney  to  C^cutfca  and  Lraidon,"  the  ^g^Jf^ 
remainder  of  the  vqyage  wlas  abandoned  at  Calcutta  on  ac-  ^  ^• 
oonnt  of  the  bankruptcy  of  the  ijharterers,  and  the  vessel 
took  360  coolies  and  part  cargo  of  rice  for  Mauritius.  Thofe- 
upon  the  voyage  described!  in  the  policy  w^  altered  by  in- 
dorsement, and  it  was  further  ind^msed  as  follows: — "  The 
within  interest  is  now  declared'  to  be  on  freight  valued  at 
2,000Z."    The  subscription  of  1,000^.  by  the  defendants  re- 
mained unaltered.    When  near  Mauritius  the  vessel  was 
wrecked;  there  was  a  total  loss  of  the  rice  and  of  the  freight  of 
it;  the  greater  part  of  the  coolies  were  saved,  and  their  pas- 
sage-money was  paid,  but  some  were  lost,  and  with  them  their 
passage-money.    The  question  was  what  under  this  policy 
in  these  circumstances  the  assured  was  entitled  to  recover. 

The  CJourt,  after  holding  that  the  :word  freight "  did  not, 
as  was  contended!  by  the  defendants,  include  the  passage- 
money,  held  further  that  inasmuch  as  there  was  not  a  full 
cargo  on  board  or  any  estimation  in  the  policy  of  what  the 
freight  of  a  full  cargo  would  have  been,  the  policy,  must  be 
dealt  wilii  as  an  open  policy,  and,  consequently,  tha,t  the 
assured  was  entitled!  to  recover  in  the  proportion  of  1,000^. 


((?)  Tobin  V.  Harford  (1864),  32  L.  J.  C.  P.  134;  in  error,  34  L.J. 
O.P.  87;  13  C.B.N.S.  791;  17  C.  B.  N.  S.  528. 
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Sect.  346.  tx)  2,000/.,  or  one-half  of  the  whole  freight  on  board,  not 
exceeding  1,(MM)^.,  that  is,  )«ie-hAlf  of  1,412/.,  being  in  fact^ 
706/.  (r). 

In  the  United  These  principles  have  received  abundant  illustration  in 
the  Courts  of  the  United  States.  Thus,  where  seventj-four 
mules  were  insiired,  Talujed  at  11,000  dollars,  and  onlj 
thirty-five  mules  were  actually  shipj^ed,  the  assured,  in  case 
of  loss,  was  only  allowed  to  recover  thirty-five  74th  parts 
of  11,000  doUara(«). 


diffieoltiMm 


Si7.  As  to  the  rak  thus  well  established,  there  is  yet  ia 

many  cases  a  difficulty  about  its  practical  application,  arising 
out  of  the  question,    what  is  a  cargo,  sufficient  to  entitle  the 
jtuj  to  flsy,  that  that  has  been  shipped  to  which  the  valua- 
tion  in  the  policy  rrfeis?"  (t). 
Incaaeof  A  difficulty  was  also  at  one  time  felt  as  to  the  principle 

average  loss.  which  the  amount  of  loss  should  be  adjusted,  but  the 

loUowing  ettiB&etony,  sdiation  of  it,  sugjgested  in  the  argu- 
ment in  Rickman  v.  Carstairs,  has  since  been  accepted  and 
sanctioned  with  the  approval  of  the  Court  of  Common  Pleas 
and  d  the  fizefaeqiinr  Chamber  The  passage  is  this: — 
"  Even  supposing  the  policy  to  be  opened,  the  valaation  will 
not  be  altogether  inoperative;  for  it  will  prevent  any  dispute 
as  to  the  value  of  the  whole  contemplated  cargo.  Thus,  if  a 
▼allied  policy,  on  sugar  be  opmied,  on  the  ground  of  oniy 
four-fifths  of  the  intended  cargo  having  been  shipped  and 
lost,  the  underwriter  will  pay,  not  a  value  to  be  now  put  on 
the  lost  sugar,  but  four-fif^  of  the  sum  underwritten  "  (x). 
I  Where,  however,  it  is  impossible  to  aso^rtain  the  proportion 

which  the  cargo  actually,  shipped  J^ears  to  that  intended  to  be 


I 


(»•)  Denoon  v.  Home  and  Colonial  Asa.  Co.  (1872),  L.  R.  7  C.  P.  341. 
See  further,  as  to  this  case,  ante,  §  2d2b. 

(«)  Btook  p.  Looiaana  Ins.  Go.  (1B26),  4  Marti]i,N.  S.  S40,  681; 
2  Phillips,  B.  1196;  aad  oOar  eaMs  «k«re  died. 

(0  Bar  Fteke,  J.,  m  6  B.  ft  Ad.  MO;  aad  see  tiM  jiM^;iiieiit,  per 
BIsdten,  J.,  la  Tobift  v,  Haxfofd  (1M4),  S4  I«.  J.  C.  P.  S7. 

(»)  Tobia  V.  Harfocd  (1M4),  S2  L.  J.  O.  P.  184,  186;  13  C.  B.  N.  S. 
m;  ia  «nor,  34  L.  J.O.P.  87. 

Qt)  H  B.    Ad.  €88. 
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shipped,  it  does  seem  to  follow  from  the  cases  already  cited  Sect.  347. 
that  the  valuation  will  be  inoperative. 

348.  As  we  have  seen  (^),  sect.  27  (4)  of  the  Marine  Valuation  of 
Insurance  Act,  1906,  declares  that  "  unless  the  policy  other-  i„^aterialiu 
wise  provides       the  value  fixed  by  the  policy  is  not  con-  ^I^^^JI^^ 
elusive  for  the  purpoee  of  det^mining  wh^her  there  has  been  total  lois. 

a  oonstructive  total  loss."  llie  question,  in  order  to  ascertain 
whether  a  wrecked  or  stranded  ship  is  so  damaged  as  to 
entitliB  the  assured  to  recover  as  for  a  total  loss,  upon  giving 
doe  notice  of  abandooxnieiit,  is  not,  will  the  cost  of  repairs 
exceed  the  value  in  the  policy?  but,  will  the  cost  of  repairs 
exceed  the  ship's  value  when  repaired?  (^/).  "  When  this  test 
has  been  applied,  and  the  nature  of  the  loss  thus  determined, 
the  quantum  of  compensation  is  then  to  be  fixed.  In  an 
open  policy  the  compensation  must  then  be  ascertaiutxl  by 
evidence.  In  a  valued  policy  the  agreed  total  value  is  eon- 
elusive:  eaeh  party  has  eonclusiveiy  admitted  that  this  fixed 
sum  shall  be  that  which  the  assured  is  entitled  to  reoaver  in 
case  of  a  total  lose  "  (6).* 

349.  As  we  have  already  seen,  sect.  32  (2)  of  the  Marine  Effect  of  the 
Insurance  Act,  1906,  in  which  the  results  of  double  insurance  where  tiben 
are  set  out,  provides  that: —  •^l^**^^?* 

(a)  The  assured,  unless  the  policy  otherwise  provides, 
may  claim  payment  from  the  insurers  in  such  order  as  he 
may  think  fit(c),  provided  that  he  is  not  entitled  to 

receive  any  sum  in  excess  of  the  indenmity  allowed  by 
this  Act; 

(y)  Ante,  §  338. 

(r)  The  "  Institute  "  Clauses  provide  that  "  in  ascertaining  whether 
the  vessel  is  a  constructive  total  loss  the  insured  value  shall  be  taken  as 
the  repaired  value." 

(«)  See  fost,  §  1124. 

(6)  Opinion  of  the  Judges  in  the  Honae  of  Lords  in  Irving  r.  Man- 
ning (1947),  €  C.  B.  422,  supporting  the  preifions  dedsions  of  Oambridge 
«.  Aaderton  (1824),  2  B.  Cr.  $91;  AUra  v.  Sdgme  (1828),  8  B.  dc  O. 
Ml;  Toong  Taring  (IMl),  2  M.  &  G.  598;  Manning  v.  Irving 
(1860),  1  C.  B.  168.   See  Mar.  Ins.  Aet,  1906,  ss.  67,  68,  auto,  §  888. 

(c)  Newby  «.  Beed  (1768),  1  W.  BI.  416. 
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■wl.  9ilL  (b)  Where  the  policy*  under  which  the  assured  claims 

is  a  valued  policy,  the  assured  must  give  credit  as  against 
the  valuation  for  any  sum  received  by  him  under  any 
other  policy  without  r^aid  to  the  actual  value  of  the 
snbjeel-iiiaiter  insBsed. 

Where  the  valuatkm  is  the  same  in  both  policies,  there  is 
little  difficulty.  Hie  assnved  oannot  recover  in  tbe  whole 

more  than  the  valuation,  although  the  subject  insured  be 
proved  to  be  reallj  worth  more  (d) .  For  instance,  if  he  have 
insured  his  vessel  in  one  ptdicy  for  3,000^.,  and  in  woth^ 
for  4,0002.,  and  ihe  valuation  in  eadi  be  6,000^,  he  cannot 
recover  in  the  aggregate  more  than  6,000?.,  even  though  he 
prove  the  vessel  to  be  really  worth  7,000Z.  or  more  (e).  He 
may,  however,  proceed  first  on  'whidievier  of  the  two  policies 
he  pleases,  and  then  reoovea*  on  the  other  policy  the  defi- 
ciency up  to  the  6, OOOi.,  leaving  the  underwriters  on  the  two 
to  adjust  betweot  themsdves  all  questions  of  contribution. 
In  the  instance  we  have  given,  it  appears  that  he  would  have 
a  good  claim  for  a  I'eturn  of  premium  in  respect  of  the  1,000^. 
insured  in  excess  of  what  he  is  entitled  to  recover. 

Effect  of  350.  As,  however,  the  valuation  is  oaky  ccmdusive  between 
l^^^^ow  on  ^  parties  to  the  same  pdioy,  diffic»dties  arose  in  cases  wbm 

^je^  the  assured  had  protected  his  interest  in  the  subject  of 
matter,  where  insurance  by  two  or  more  valued  policies  containing  difEereut 

the  policies         i  j.- 
contain  VftluatlOIMB. 

^^[^.  ^  reported  case  of  this  kind  is  Bousfield  v. 

Barnes  (/).  A  vessel  was  valued  in  one  policy  at  8,000Z., 
and  insured  for  6,000L;  in  another  policy  she  was  valued  at 
6,000{.  and  insuied  for  600i.  A  total  loss  took  place,  mi 
die  underwriters  on  the  first  policy  paid  6,000?.,  being  the 
whole  sum  insured.  The  owners  then  brought  an  ajctiou  on 
tlie  second  policy,  and  j^ranred  the  real  value  of  the  vessri  to 
have  exceeded  8,000Z.   Lord  EUenborough,  in  answ^  to  a 

(J)  Har.  1m,  Art,  1901,  m.  S7,  68;  mtUe,  $  SSS. 
(«>  LrHiig  V.  BidMidMNi  (iOSl),  1  ISmA.  k.  B.  16$;  2  B.  &  Ad.  lU; 
Mmgut  V.  Prioe  (MO),  4  Snii.  m. 
(O  (181«),  4  Ouftp.  228. 


-CHAP.  XIII.] 


YkLVED  POLICIES, 


claim  by  the  underwriters  to  treat  the  6,0002.  already  reoeiYod 
•under  the  first  policy  as  salvage,  held  that  the  real  value 

being  over  8,000^.,  the  plaintiff  had  therefore  an  interest  to 
which  he  might  still  apply  the  policy  on  which  the  action 
was  brought  (g). 

36L  A  similar  point  arose  in  Bruce  t\  Jones  (h),  the 
•decision  in  which  case  virtually  over-ruled  that  in  Bousfield 
v.  Barnes.    A  shipowner  had  effected  four  policies  on  the 
same  ship:  the  first  was  for  7251,  on  a  valuation  of  8,000^; 
the  second  was  for  5001.  on  a  valuation  of  3,0001. ;  the  third 
was  for  3,4501.  on  a  valuation  of  5,000?.;  and  the  fourth  was 
for  2,400?.  on  a  valuation  of  3,200?.   A  total  loss  took  place, 
And  the  assured  received  3,126i.  under  the  first  three  policies. 
He  then  sued  on  the  fourth,  and  the  question  was  how  much 
was  recoverable  thereon.    Willes,  J.,  directed  the  jury  that 
insurance  was  a  contract  of  indemnity,  md  that  for  the 
purposes  of  the  action  3,2001.  must  be  taken  to  be  the  real 
value  of  the  ship, — that  the  sum  received  on  the  other 
policies,  whatever  were  the  valuations  therein,  must  there- 
fore be  deducted  from  such  value,  and  that  the  {^intiff 
only  entitled  to  recover  the  difference.    The  jury  bavin 
^iccordingly  found  a  verdict  for  74?.,  the  plaintiff  obtained 
•a  rule  calling,  on  the  defendant  to  show  cause  why  thefo 
should  not  be  a  new  trial  on  the  ground  of  misdirection  as 
to  the  measure  of  damages.   Amongst  other  contentions  put 
forward  on  behalf  of  the  plaintiffs,  it  was  urged  that  the 
payments  made'  under  tlie  othmr  policies  must  be  taken  into 
•consideration,  if  at  all,  not  as  payments  of  so  much  cash, 
but  merely  as  payments  in  respect  of  proportionate  parts 
•of  the  total  loss  sustained;  so  that,  for  instance,  a  sum  of 
500;.  wUch  had  been  paid  by  tlMMlH^iters  on  the  first 
policy,  the  valuation  wherein  was  3,000?.,  should  be  regarded 
JU)t  as  a  payment  of  500L  cash,  but  as  a  payment  of  one- 

($r)  In  America  the  case  of  Keniiy  v.  Clarkson,  1  Johns.  385,  is 
to  t^e  same  effect.  Other  cases  are  cited  in  1  Parsons,  p.  264,  where  the 
point  is  discussed. 

C>i)  (1863),  1  H.  &  O.  76S;  32  L.  J.  Ex.  132. 
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s«ct^  351.  sixth  of  a  total  loss,  leaving  five-sixths  to  which  the  other 
insiiraiiQes  might  be  applied  (t ) .  It  was  fmtiier  pointed  oat 
that  the  contention  of  the  undersvriters  would  lead  to  this 
surprising  anomaly, — that  the  whole  sum  recoverable  would 
be  lees  or  greaimr,  aooordii^  as  reooivery  were  had  in  the 
first  instanee  under  policies  of  the  greater  or  lesser  valuation. 

The  Court  {kj,  admitting  this  anomaly,  decided  neverthe- 
less that  the  underwriters  were  entitled  to  treat  the  whole  sum 
received  by  tbe  tmmed  vaader  the  other  tfai^  policies  as 
salvage,  and  that  the  total  sum  recoverable  was  the  difference 
between  such  sum  and  the  agreed  value,  nsLweHj^  141.  {I), 

352.  A  rule  which  makes  the  aggregate  sum  reooverable 
oil  all  the  pc^ieks  depend  on  the  mrder  in  whidi  recovery 

thereon  is  had  may  be  considered  unsatisfactory  (m),  and  it  is 
clear  that  an  aasured  might  be  placed  in  a  very  awkward 
positioii,  if  the  imdarwnt^  on  the  pdicy  containing  the 
graater  yaluatimi  ym»  to  admit  a  claim  and  the  underwriter 
on  the  policy  with  the  smaller  valuation  were  to  contest  his 
liability.  Nevertheless,  the  effect  of  sect.  32  (2),  (a)  and  (b), 
nf  the  Marine  Insurance  Aet,  1906,  seems  to  be  tiiat  the  rule 
laid  down  in  Bruce  t\  Jones  is  definitely  established. 

S&S.  It  is  in  accordance  with  the  decision  in  Bruee  v. 
Jones  {n)  that  in  all  ordinary  cases  avei^age  adjusters  in  this 
oomitry  allow  an  aasuied  to  reo^ver  to  the  extent  of  the 
highest  valuation,  provided  always  that  such  amount  be 
fully  subscribed  for  in  the  aggregate.  It.  is  recognized, 
however,  that  the  right  of  an  assured  to  recover  to  this 
axt^l  migbt  be  inrejudiced,  if  he  were  to  be  so  ill-advised  or 
unfortunate  as  to  have  previously  received  payment  upon  a 
policy  containing  a  higher  valuation. 

(0  See  1  H.  &  C.  at  p.  773 
(Je)  PoUock,  C.  B.,  Martin  &  Chaiinell,  BB. 

(I)  Sm  ftlao  Nortii  <^  England  Ins.  Association  v.  AnMtoOMg  (1870), 
K  B.     Q.  B.  244,  ante,  §  339. 

(m)  8w  per  OoeklNini,  C.  J.,  In  North  (tf  England  Ins.  Associatiolk  v. 
Amrtrong,  tmpru. 
(»)  (18S3),  1  H.  It  O.  74^;  32  JLJ.Ez.  182. 
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354.  The  qaestion  how  the  total  sum  recovered  by  the 


afienied  diould  finally  be  apportioned  as  between  the  different  Adjustment 

undenvriters,  where  there  are  several  policies  with  different  tion  between 
valuations,  is  not  solved  by  the  provisions  of  the  Marine  q"^]^^ 
Insunmoe  Act,  1906,  wliich  reUate  to  the  questioin  of  contriba-  <iifferentlj 
tkm  (o).    Nor  is  t^re  any  direct  authority  or  established 
practice  on  this  point.    The  difficulty  may  be  well  put  by  a 
dsmpJe  illustratioQ.  Let  us  suppoee  that  a  ship  is  insured  in 
tw<t>  pc^ciee,  A.  and  6.  In  pcdicy  A.  8^e  is  valued  at  8,0001., 
and  is  insured  f  or  6,000/. ;  in  policy  B.  she  is  valued  at  7,000/. 
and  insured  for  4,000Z.    A  total  loss  takes  place,  and  the 
assured,  having  recourse  in  the  first  instance  to  policy  B., 
recovers  under  the  two  policies  8,000?.  in  all.    How  is  the 
liability  under  the  two  policies  adjusted  as  between  the 
re(q)ieotive  aets  of  underwriters?    The  editors  are  informed 
that  the  average  adjuster  wiU  probably  state  the  case  in  the 
following  form  (p) : — 

A.  If 8,000?.  pays  8,000?.,  6,000?.  insured  would 

pay        .......  £6,000 

B.  If  7,000/.  pays  7,000?.,  4,000?.  insured  would 

pay  4,000 

Total    .      .      •      .  £10,000 

But  inasmuch  as  the  total  sum  to  be  made  up  is  not  10,000/. 
but  only  8,000?.  (^),  the  aoMMUit  payable  by  each  set  of 
underwritecB  must  be  proportionately  reduced,  so  Uiat  even- 
tually 

A.  pays  tSWV  of  8,000i.  =  £4,800 

B.  pays  of  8,000?.  =  3,200 

£8,000 


(o)  Sects.  32  (2)  (d),  80,  ante,  §  330.  See  American  Surofcy  a>.  r. 
Wrightson  (1910),  16  Com.  Oas.  37,  54. 

{p)  It  is  apparent  that  in  cases  of  total  loss  this  formula  has  very 
little  utility.  The  result  is  based  solely  on  a  comparison  of  the  amount«:» 
respectively  subscribed,  without  any  regard  to  the  valuation  in  B.  policy. 

(<7)  There  would  also  be  a  claim  for  return  of  premium  on  2,000/. 
Ofw-limmd. 
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Aiid  mmikily ,  to  IftiEe  a  ease  ipbeie  the  1^ 
only,  kt  us  suppose  tiiat,  upmi  ihe  same  policies,  a  loss  takes 
place  ill  respect  of  which  the  shipowner  is  entitled  to  be 
recouped  to  the  extent  of  4,000i.  Thea^ 

A.  If  8,000^  pays  4,0001.,  6,000i.  mmted  ircmld 
pay  £3,000 

B.  If  7,000^.  pays  4,000i.,  4,000^  insured  would 
pay       .......  2,286 

!l3otal  ....  Jg5^ 

Therefore,  as  before, 

A.  ]^yii^^id4jmL,m  ....  £2^0 

B.  pays  lllf  of  4,000?.,  or  ...       .  1,780 

£4,000 

In  ordinary  oases  of  partial  loss,  the  method  abo^indifialad 

seems  to  be  free  from  objection.  In  cases  of  total  loss  (r), 
iuwever,  as  has  bean  already  obssrvedy  it  involves  the  anomaly 
that  an  imporlant  part  of  the  oartraet  contained  in  B.  policy, 
namely,  die  agreed  valuation,  is  entirely  ignored,  and  that 
the  underwriter  on  that  policy  are  made  to  contribute 
lonraids  a  sma  in  excess  of  any  figuve  wHii  iHiich  they  have 
in  any  way  agreed  tx>  be  eono^nied.  To  sudi  cases  a  some- 
AlteraatiYe  what  different  method  of  adjustment,  which  certainly  seems 
to  be  free  £eamthew)ohjectioiis,k  stated  by  Jud^  Carver  {$) 
to  be  more  properly  applied.  The  sum  of  1,000/.  by  iM^iidi 
the  valuation  in  A.  exceeds  that  in  B.  is  made  to  fall  on  A. 
alone,  and  only  the  balance  of  7,000Z.  is  treated  as  the  subject  * 
of  adjnsbDMiitaahetwMi  A.andB.  Thia  balance  of  7,00a<. 
is  then  apportioned  between  A.  and  B.  according  to  their  sub- 
•criptions,  that  of  A.  being  of  course  reduoed  by  the  1,000Z. 

(/•)  Tlie  following  objection  applies  also  to  cases  of  partial  loss  .so 
great  as  to  exceed  the  agreed  valuation  in  luiy  of  the  contributory 
policies. 

(s)  See  pp.  ISO— 133  of  the  Report  of  the  Eighteenth  Conferenoe  of 
iBtenuiAioiial  Law  AamKoatium  hM  «t  Buffalo,  U.S.A.,  in  1800 
iCkmm  k,  Som,  1M.  IMO).   LowaiM  on  litr.  Im.  Snd  ed.  8.  88, 
appean  to  n^porl  tha  aaae  xkm. 
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which  he  is  deemed  to  have  already  oontributed.  In  the  Sect.  364. 
result  it  wiil  be  foond  that 

A.  pays  1,000Z.  plus  f  of  7,000Z.  =£4,889 

B.  pays  I  of  7,000?.  .       .       .=  3,111 

£8,000 

Of  the  two  SK^ods  suggested,  the  editors  are  disposed  to 
prefer  that  of  Judge  Carver,  who  formulates  (t)  the  position 
in  the  following  t&aaas: — 

(1.)  In  icejse  of  partial  loss  (w),  the  contribution  is  to  be 
in  proportion  to  the  liabilities  under  the  several  policies  in 
respect  of  that  loss. 

(2.)  "In  case  of  total  loss,  so  much  of  the  amount  paid 
under  any  policy,  as  is  aseribable  to  the  part  of  the  valuation 
therein  which  is  covered  by  other  policies,  is  to  be  contributed 
to  by  those  policies  in  proportion  to  their  liabilities  in  respect 
thereof." 


The  valuation  is  stated  in  seet.  27  (3)  of  the  Marine  Theyaluation 
Insurance  Act,  1906  (x)  to  be  conclusive  of  the  insurable  P  ^^""y 

1       i»  V     u      1  •  ^  only  a 

value  01  the    subject  intended  to  be  insured."  It  must  thm-  valuation  of 
fore  be  undeistood  tiiat  ^  valuation  in  the  pdicy  is  not  ^^^S^^kf 
necessarily  the  whole  estimated  value  of  the  subject  of  insui-  ^^^^J^  *** 
ance,  but  only  of  the  interest  the  assured  has  in  such  subject. 

Hence,  where  insurance  was  made  on  goods  "  valued  at 
19,000Z.,"  of  which  the  assured  owned  four-ninths,  it  was 
contended  that  the  valuation  was  intended  for  the  entire  pro- 
perty; and,  aooordingly,  that  the  intra^est  of  the  assured 
was  to  be  taken  as  four-ninths  of  that  sum;  but  the  Court 

(0  Marino  insurance  proposals  in  Report  of  BuflWo  CoalereiiDe  at 
p.  178,  as  amended  for  the  Rouen  Conference,  1900. 

(u)  The  partial  loss,  however,  ought  not  to  exceed  the  valuation  in 
any  of  the  contributory  poUciea;  if  it  does,  the  adjustment  should  be 
regulated  by  the  rule  which  follows. 

(jc)  Ante,  §  338.  See  also  sect.  26  (3)  of  the  Act,  cn?fe,  §  252b, 
wiiieb  provides  tiiat  ihe  policy  "shall  be  constructed  to  apply  to  the 
interest  Intraded  by  the  Mtared  to  be  oorered." 


494 


VALUATION  OF  INSUEABLE  INTERESTS.     [PART  I. 


Ami.  iM.  Mid,  "  Weinusi  take  it  that  the  value  insoied  is  the  value  of 
Hie  assured's  interest  *'  (ly). 


Valued 
policies  on 


filiipowiier,  in 
cafie  of  total 
loflB,  often 
Tte&twm  more 
tikaa  an 
liidMiitty. 


a56.  From  the  difficulty  of  proving  the  insurable  value  of 
the  ship  in  ease  of  kea,  almost  all  policiea  oa  are  vidoeid. 
Tho  value  is  g^^ncrally  calculated  in  this  country  by  estimat- 
ing the  ship's  worth  to  her  owner  at  the  outset  of  the  risk, 
including  stwres,  oatBt,  and  money  advanoed  for  seamen's 
wage«,  taking  caie  to  cover  the  whc^  wiUi  premiums  and 
commissions  (z). 

However  mudi  the  dup^may  be  damaged  by  wear  and 
tear,  and  consumption  of  her  stores  and  provisions  at  die  time 
of  Ices,  even  though  the  loss  takes  place  at  the  very  termina- 
tioii  of  a  kng  voyage,  yet  the  valuation  so  calculated  deter- 
mines the  amount  reoov«rahle  in  case  of  loss  (fl). 

As,  moreover,  it  is  frequently  the  practice  in  this  country 
to  value  the  freight  also  by  a  separate  policy  at  its  gr^ 
amount,  without  any  deduction  of  the  expenses  of  earning 
it,  it  is  very  dear  that  upon  this  principle,  in  case  of  loss, 
the  shipowner  receives  far  more  than  an  indemnity. 

(y)  Wmae  v.  Agoilw  (1811),  3  Taunt,  m.  See  New  York  and 
Cuba  Maa  SS.  Co.  v.  Boyal  Bsch.  Am,  (1W7),  154  Fed.  R.  315,  in 
wiieb  ihe  Oremt  Q»rt  of  Appeals  held  tiiai  the  valuation  in  a  time 
pol%  on  fwigW  was  not  intended  to  cover  prepaid  freight,  but  only 
the  Mght  «l  1^  li*  of  flw  awiwd  at  ilie  time  of  the  loss. 

(z)  stems  on  AYeinge,  190.  So  long  as  the  lAip  is  comparatively 
new,  tiie  owner,  in  estimsling  her  worth,  has  regard  prinoipaUy  to 
what  die  eoet  him,  making  allowance  for  her  eamingB;  as  she  grets 
older  the  tantaey  is  to  eonsider  her  more  and  more  as  a  freight-earning' 
madiine,  and  her  wortii  as  the  present  value  of  her  future  frei-hts 
pins  her  hi«aking-up  price.  See  Lowndes  on  Marine  Insurance,  2nd  cd. 
p.  IS;  Oow,  Mar.  Ins.  p.  74.  As  to  the  valuation  of  a  ship  as  "  part  of 
tiie  going  concern  of  a  huainees,"  see  ante,  §  343. 

(«)  Shawe  V.  Felton  (1801),  2  East,  109.  When  the  valuation  in 
llie  policies  is  less  than  the  real  value  of  the  vessel,  the  insurances  are 
sometimes  supplemented  "by  an  "  increased  value  policy,"'  under  which  the 
shipowner  is  insured  for  an  amount  additional  to  that  insured  by  the 
ordinary  policies:  for  policies  of  this  kind,  see  Holt  Hill  (Sailing  Ship) 
Co.  V.  U.  K.  Marine  Mutual  Ins.  Ass.  (1919),  35  T.  L.  R.  367;  Hohnan 
r.  Merchants'  Mar.  Ins.  Co.,  [1919]  1  K.  B.  883.  See  also,  pwt 
Vol.  II.  §  1005,  n.  (/). 
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357.  For  oxa,mple,  suppose  a  ship  chartered  for  a  four  Sect.  3»7. 
months'  voya^  to  be  worth  to  her  owner,  in  the  port  of  Examplss. 
loading,  inducing  rigging,  &c.,  2,000?.;  provisions,  80?. 
more;  petty  expenses  at  port  of  loading,  18/.  additional; 
seamen's  wages,  paid  in  advance  to  the  extent  of  one-half, 
76L;  making  altogether,  2^73^,;  add  a  premium  on  this 
sum  at  3  per  cent,  and  premium  on  premium,  viz.,  67/.  is., 
and  the  sum  which  the  assured  would  be  entitled  to  receive 
on  the  policy  on  ship  in  case  of  a  total  loss  is  2,240Z.  is. 

So  much  for  the  policy  (m  ship;  but  now  as  to  the  freight. 
Suppose  the  gross  freight  for  the  whole  voyage,  without 
deducting  the  expenses  of  earning  it,  to  be  6601.  ;  piemianL 
fl,t  3  per  ceaat.,  &c.,  201.  2#., making  together  670L  2«.,  which 
is  the  amount  recoverable  for  freight,  calculated  according 
to  the  principle  observed  in  this  country  in  respeot  of  open 
policies .  Therefore  the  a«mount  recoverable  in  respect  of  ship 
a^d  freight  under  the  two  policies  is  2,910?.  6«. 

In  order  to  show  how  much  this  exceeds  an  indemnity, 
let  us  see  what  the  shipowner  would  net  in  case  the  ship, 
a^rrived  mnd  full  freight  was  eaamed.  Taking  the  wear  and 
tear  of  the  ship  for  the  four  months'  voyage  at  the  moderate 
sum  of  100/.,  the  ship  would  be  worth  to  her  ow«ner  otn 
arrival  (2,000?.  - 100/.)  1,900?. 

Thenar  to  freight,  taking  the  expenses  at  the  port  of  desti- 
nation to  be  25/.,  and  the  seamen's  wages  for  the  last  two 
months  to  be  75?.,  these  two  items  payable  out  of  the  groea 
freight  of  660?.  woald  reduce  the  net  amount  of  freight  to 
550?.  The  Slim,  therefore,  that  the  shipowner  would  net  by 
the  ship's  safe  arrival  earning  freight  would  be,  for  the  ship, 
1,900?.;  for  the  freight,  550?.;  making  the  total  net  value  of 
the  ship  a^d  freight  to  the  owner  on  safe  arrival,  2,450/. 
But  in  case  of  total  loss  he  would  receive  2,910?.  6s.,  i.e.,  he 
would  be  a  gainer  by  the  total  loss  of  his  ship  to  the  extent 
of  460?.  6s.  (b) — "a  great  inducement  indeed  to  many,"  as 

(ft)  A  aeamaa's  wagea,  in  case  of  wrodk  or  loss  of  ship,  are  now  pay- 
able for  tiie  full  tiime  of  aenrioe  prior  thereto,  unless  barred  by  proof 
ihat  he  has  not  exerted  hunself  to  ike  nianost  to  save  ship,  &c.;  the 
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^gy-   Benecke  exckdms,  "lo  convert  a  partial  into  a  total 
kns! "  (e). 

Valued  353  Nob\^thstandinsr  the  theoretical  difficulties  attendant 

policies  oa  .... 

nwghl.  on  the  practice  of  insuring  ship  and  freight  separately  (d),, 
freight  is  still  leguliMrly  iasiiied  in  separate  pcdieifis,  md 
▼allied  therein  at  a  sum  sufficient  to  covw  its  estimated 

gross  aonount. 

J?  the  But  freight,  as  weU  as  other  subjects,  may  be  valued  even 

Uiiited  States.  .  . 

above  its  gross  amount;  and  in  one  ease  in  the  United  States- 

the  Court  are  reported  to  have  said,  '*  The  parties  agree  that 
the  freight  shall  be  valued  at  a  sum  which  eventually  prove* 
to  be  three  times  the  value  of  the  carnage  of  the  goods,  but 
we  do  not  perceive  tfaa^t  the  estimate  was  made  unfairly"; 
and  it  was  adjudged  that  the  underwriters  should  pay  a  lots 
according  to  the  valuation  (e). 
Where  the  fi^lowmff  ouestioa  has  arisen,  and  hem  a  good  deal 

Toyage  is  °  ^  '  ° 

MMsnp        discussed  in  the  Courts  of  the  United  States:  — 

stages,  and  Suppose  a  policy  to  be  on  time,  or  on  a  voyage  having 
there  is  but 


stages,  at  each  of  which  freight  is  eatned  and 

becomes  du,e,  indepmdently  of  the  circumstance  of  the  vessers- 

arriving  at  subsequent  stages;  suppose,  also,  that  the  freight 
of  the  whole  vpyage,  or  for  the  whole  time,  is  valued  in 
gross — isthisvaluiition  to  be  applied  to  the  aggregate  amount 
of  all  the  freights,  or  to  the  amou.nt  of  each  severally? 

Phillips,  after  a  learned  examination  of  the  au.thorities, 
states  the  result  to  be  ''in  favour  of  such  yaluati^m  being 
api^ed  to  the  freight  successively  pending  on  the  separate 
passages,  and  not  to  the  aggregate  freight  for  all  the 

Merchant  Shipphig:  Act.  1894,  ss.  157,  158,  re-enaetinof  similar  provi- 
sions in  the  Merchant  Shippino-  Act  of  1854.  The  difference,  therefore,, 
would  not  now  be  quite  so  gi-eat  as  stated  in  the  text. 

(c)  Principles  of  Indem.  c.  ii.  "  As  to  Insurances  on  Ships/'  from 
which  the  whole  of  the  above  calculations  are  taken. 

(d)  As  to  which,  see  Benecke,  Pr.  of  Indem.  c.  ii.  pp.  57—60; 
e.  iv.  pp.  ISS— 1S6;  wsd  Dalla*,  O.  J.,  ia  Owe  v.  DavicUoii  (1816) «. 
S  Brad.  Ik  B.  S87. 

(«)  Oodidge  r.  Gkoceattr  Mmnm  las.  Co.  (1819),  U  Mms.  B.  341 
sUod  S  fillips,  s.  1987. 
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pajcisages  '  (/).  He  ooneludes  that  the  doetrine  applicable  tie  SMik  attu 
the  subjeet  is  that  "a  valuation  of  freight  in  a  time  policy, 

or  one  for  sucoessivo  paseagcs,  is  presumed  to  be  of  that 
successively  pending;  "  but  this  presumption,  he  thinks,  may 
be  rebutted  by  showing  tha^  the  valuadiil^  tk> 
aggregate  amount  of  the  sucoessive  freights. 

If  there  is  any  provision  in  the  charter-party  suspending 
the  earning  of  freight  till  the  completion  of  the  homeward 
passage  (as  was  frequently  the  case  with  ships  chartered  f or 
the  voyage  out  and  lioin,o  in  the  East  India  Company V 
trade),  and  the  freight  for  the  whole  voyage  be  valued  at 
a  gross  su^m,  it  seems  tiiat  thae  whole  sum  valued  may  be 
recoveced  whether  the  loss  tate  place  on  the  passage  out  or 
Lome  {g). 

Freight  is  now  frequently  insured  in  vaiued  policies,  Modem  use 
which  axe  intended  by  both  parties  to  be  of  constant  effect  . 

_     ,  tune  policies 

dating  the  wliole  period  or  voyage  covered,  quite  indepen-  on  freight. 

dcntly  of  the  ship's  lenga^ements.  Thujs  it  is  one  of  the 
Institute  Clauses  in  Freight  Policies  both  for  a  voyage  or 
for  time  that  "  in  the  event  of  the  total  loss,  whether  absolute 
or  constructive,  of  the  vessel,  the  amount  underwritten  by 
this  policy  sha^l  be  paid  in  f  ujl,  whether  the  steamer  b^  fully 
or  only  pa;rtly  loaded  or  in  ballast,  chartered  or  unchar- 
tered "  {h),  aiid  Clu,b  Ijisurances  on  freight  contain  a  similar 
provision.  Tlie  effect  of  8u.ch  an  insipmce  is  obvioualy  bo 
entitle  the  shipowner  to  receive  a  fixed  su:m  in  the  event  of 
a.  total  loss,  not  necessarily  of  any  freight  at  all,  but  of  his 
ship;  a^ud  this  is  no  doubt  the  intention  of  the  parties  alao. 
The  rule  appears  to  make  a  policy  framed  in  accordanoer 
therewith  a  contract  of  insurance  by  way  of  gaming  and 

(/)  2  Phillips  on  Ins.  8.  1206.    See  New  York  and  Cuba  Hail  SS. 

ik^.  v.  Koyal  Exch.  xVss.  (liM)7),  154  Fed.  R.  315,  ante,  §.355,  note  (y). 

{<j)  Williams  r.  London  Ass.  Co.  (1813),  1  M.  &  S.  318. 

(A)  See  Appendix  B.  In  Coker  v.  Bolton,  [1912]  3  K.  B.  315,  at 
p.  320,  Hamilton,  J.,  said  that  in  his  opinion  this  clause  waa  introduced 
for  the  purpose  of  meeting  the  hardship  that  had  lonp-  Ix-en  folt  to  exist, 
where  a  shipowner,  who  had  given  notice  of  abandonment  and  conse- 
quently lost  his  right  to  the  freight  subsequently  earned,  was  precluded 
from  suing  on  the  policy  on  freight. 
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in^genng,  ¥oid  therefore  u^der  sect.  4  of  the  Marine 
JmmjntM  Aofc,  1006.  Be  this  as  it  may,  tiie  object  of  the 
members  of  tbe  Association  is  not  to  gamble  with  one 
a^QOther,  bu,t  in  this  indirect  way  to  increase  the  amount 
rwrntt^  in  ease  of  total  lorn  of  ivliich  in  tbeir  actual 
polioies  on  hnjl  thej  majr  baye  found  it  eonraidMit  tor 
under-a^sess. 

359.  Valued  policies  on  goods  are  stated  by  Stevens  to 
have  originated  in  insurances  on  colonial  produce,  of  'which, 
an  no  invoice  oonld  be  bad  (no  pniohase  baving  been  made), 
a  valuation  was  necessarily  adopted  ^such  as  would  indemnify 
the  planter  in  case  of  loss.  The  practice,  being  found  very 
omiVQiiiflnt  on  aeoonnt  of  its  cabling  the  mMdhant  to  indude 
in  tbe  valuation  a  fair  mercantile  profit  on  bis  goods,  wbiob 
he  c-oujd  not  do  by  a^n  op,en  policy,  was  extended  to  classes, 
of  goods  to  which  the  origina^L  reasons  for  its  adoption  would 
not  i^lj. 

When  tibe  cargo  consists  of  difPerfflit  kinds  of  colonial 
produce,  as  sugars,  coffees,  tobacco,  &c.,  it  is  more  usual, 
beoatOAB  more  oonmnient  for  the  purpose  <^  adjustment  in 
ease  of  loss,  to  value  each  species  of  produce  separately ;  as 
*'  on  sugars  valued  at  500?.,  on  coffee  valued  at  600?.,"  or  "  on 
100  hogsheads  of  sugar  valued  at,"  &c.  Sometimes  the 
valujation  is  at  so  much  per  hogshead,  tieroe,  barrel,  bale, 
bundredweigtit,  &c.  l%is  is  followed  in  most  instajices  with 
appropriate  clauses,  "  to  pay  average  on  each  species,  as  if 
sepajrate  intere^,  s^Murately  inamed,"  (nt  to  pay  average  on 
each  10,  15,  20  hogsheads,  <&c.,  succeeding  numbers,  as  if 
separately  insured"  (i).  We  shall  see  hereafter  that  the 
puyrpoee  of  thfise  specific  insurances  is  ija.  case  of  a  partial 
loss  to  ^ab&e  tbe  assused  to  recover  notwitibatanding  the 
memorandum  clauses,  and  that  the  single  word  "  effects  "  (/c), 
or  ''goods"  (2),  describing  the  subjiects  of  insuravooe,  does 

(t)  Stevens  on  Average,  186,  224,  225;  Benecke,  Pr.  of  Indem.  158, 

ik)  Duff  V.  Mackenzie  (1867),  3  C.B.N.  S.  16;  |26  L.  J.  0.  P.  313. 
(0  WilkiBaoii  v,  Hyde  (1657),  8  C.  B.  N.  S.  80;  27  L.  J.  C.  P.  116. 
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not  prevent  the  policy  heing  construed  distributively,  when  S«©t.  9m, 
such  word  is  descriptive  of  various  kinds  of  goods  or 
articles  (m) .  It  is  quite  otherwise  if  such  word  be  descriptive 
of  a  homogeneous  cargo  only,  suchi  as  linseed  (w)  or  rice  (o), 
notwithstanding  it  is  packed  iu  separate  bags  or  packages; 
and  the  effect  of  su|^  a  policy  is  not  altered  by  indorsement 
afterwards  of  a  declaration  of  the  ship,  and  of  the  packages 
and  their  separaite  valujC  (p). 

When  goods  ajre  valued  at  so  much  per  lb.,  this  must  be 
understood  of  the  lb.  of  the  place  where  the  policy  is  made  (g) . 

360.  When  the  a^su^ed  expects  goods  from  abroad,  but  Gooda  'to 
does  not  know  the  kind  or  the  amount,  he  generally  procures  aLiJJSS^^  ^ 
a  floating  policy  to  be  ^ected  "on  goods  to  be  hereafter  ^r»hied.*' 
declared  and  valued.'' 

Such  declaration  before^  loss  is  not  a  condition  precedent  to 
•  the  right  of  the  a^su.red  to  recover;  yet  "  unless  the  policy 
otherwise  provides,  where  a  declaration  of  value  is  not  made 
until  after  notice  of  loss  or  arrival,  the  policy  must  be  treated 
ajs  an  unvalued  policy  as  regards  the  subject-matter  of  that 
declajration  "  (r). 

Under  a  policy  in  ^\as  form,  a  clilllli  the  assured  wrote  Valuation 
out  aaid  signed  a  declaration  of  interest  and  value  on  a  sepa- 
ra.te  piece  of  paper,  which  he  wafered  to  the  policy,  but  it  commnni- 

.  *       •/        •        catcd  to 

did  not  appear  that  this  had  been  shown  to  the  underwriter  underwriter 
before  the  loss  was  known,  and  Lord  EUenborough  held  there  ^* 
was  no  dcHilaration,  and  consequ^ently  that  it  was  an  open 
policy  (s). 

(>«)  Cator  V.  Great  Wmb&m  Ins.  Co-,  of  New  York  (I«78),  L.  B.  8 
•O.  P.  552. 

(«)  Ralli  V.  Janson  (1856),  6  E.  &  B.  422;  25  L.  J.  Q.  B.  300. 
(o)  Entwistl©  V.  Ellia  (im),  2  H.  &  N.         27  Li.  J.Ex.  lOfi. 

(p)  Ibid. 

(q)  Stevens  on  Avera<?e,  186;  2  Phillips,  s.  1199. 

(>•)  Mar.  Ins.  Act,  1900,  s.  29  (4),  ante,  §  185.  See  CraufurJ  v, 
Huntor  (1798),  8  T.  II.  13,,  15,  u. ;  Gledstanea  v.  Royal  Exchange  Asa. 
Go.  (1864),  34  L.  J.  Q.  B.  30. 

:  («)  Harman  v.  Kingston  (1811),  3  Oamp.  150.  See  per  Mellor,  J.: 
"**It  may  be  important  that  both  parties  should  know  as  to  value,  but 
4iie  risk  is  quite  a  different  question;  "  Ooekbum,  O.  jr.:  **  There  must 
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Applied  to 

the  proceeds 
or  returns  of 
Hbe  ontwaid 


0 


As  wo  have  scK^ii  elsewhere*,  a  mistaki*  made  in  declariiig^ 
maj  be  corrected  without  tiie  assent  of  the  underwriters,  if 
made  in  good  faith  (I). 

Questions  have  arisen  in  the  United  States  whether  a 
valuation  in  a  policy  on  goods  for  the  voyage  out  and  home 
applies  to  the  proceeds  or  r^urns  porohased  by  the  sale  of 
the  oatward  cargo.  This  is  a  question  of  intention,  and 
consequently  to  be  determined  upon  a  eonstruetion  of  the 
instrument  in  view  of  the  circumstances  of  the  case.  "  In 
the  absence  of  any  collateral  eonsidmitioiis/'  says  I^illips^ 
I  conclude  the  preferable  doctrine  to  be,  that  a  valuation  of 
the  outward  eargo  in  a  polii  v  for  th(^  round  voyage*  is  to  be 
presumed  to  be  a  valuation  of  its  whole  proceeds  for  the 
rettim  voyage  or  for  subsequent  passages" 

Generally  si)eaking,  a  valuation  at  a  round  sum  is  taken 
to  include  the  premium,  and  this  whether  the  valuation  bo 
€xn  the  subject  in  gross,  or  by  the  weight,  measure,  or  piece, 
except  where  the  contrary  appears  from  the  language  of  the 
policy,  or  from  the  scaje  of  the  valuation  (ic). 

A  stipalatioii  361.  Where  goods  are  expected  from  abroad,  and  no  value 
Mtomteof  1  ,1.  1 

ezohamre  does  is  put  upon  them  m  the  policy,  but  It  is  only  stipulated  that 
▼^wd^Uey.  foreign  port  of  loading  at  which  they  are 

invoiced  shall  be  reduced  into  our  own  money,  at  so  many 
shillings  the  dollar,  livre,  rupee,  &c.,  it  seems  that  this  ought 
not  to  be  taJken  as  a  valo^d,  but  as  an  open  policy;  for  it 
contains  no  fixed  valuation  of  the  goods,  but  only  an  ascer- 
tainment of  the  value  in  om'  money  of  the  foreign  currency 

be  an  agi«emeiit  as  to  valuation;  "  Gledstanes  v.  Koyul  Exchange 
Am.  Co.  (1864),  34  L.  J.  Q.  B.  30,  31. 

(0  Mw.  1m.  Ad?i  IMS,  «.  29  (3),  ante,  §§  186,  187. 

(«)  See  HeKim  r.  fluBiiix  Ins.  0».  (1807),  2  Waeh.  GIrc.  Court 
B.  89;  HaTen  v.  Gray  (1816),  12  Maas.B.  71;  Whitney  t;.  Ameriean 
Ids.  Co.  (1824),  3  Goiren,  210;  S  Comi,  712;  2  Fhillips,  ss.  1107^ 
1198;  1  Parsons,  270. 

(x)  Tliis  is  the  received  doctrine  in  the  United  Stfttoe;  2  Phillips^ 
s.  1201.  The  learned  author  cites  Mayo  v.  Maine  Fire  and  Marine 
Ins.  Co.  ri815),  12  :Ma3s.  R.  259,  where  the  Court  concluded,  from 
tho  scale  of  valuation  merely,  that  the  pxmmium  wae  not  intended  by 
the  assured  to  be  included. 
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in  which  their  invoice  value  is  expressed.  Accordingly  it  has 
beem  held  in  America,  that  the  invoice  value,  thus  calculated, 
rausthavo  the  ])rriniiiin  uMikI  to  it,  in  order  to  aseoilaiii  tho 
insurable  valu(^  just  as  in  an  optjii  policy  (y). 
By  sect.  72  of  the  Marine  Insurance  Act,  1906— 

(Ij  ^\  liero  ditt'ereiit  species  of  property  are  insured  Apportion 
under  a  single  vahiation,  the  valuation  must  be  appor- 
tioned  over  jthe  different  species  in  proportion  to  their  where 
respective  insurable  values,  as  in  the  case  of  an  unvalued  ^^"^ 
policy.    The  insured  value  of  any  part  of  a  species  is  property 
such  proportion  of  the  total  insured  value  of  the  same  as 
the  insurable  value  of  the  part  bears  to  the  insnralde 
value  of  the  whole,  ascertained  in  both  eases  a.s  pr(jvided 
by  this  AGt(z). 

(2)  Where  a  valuation  has  to  be  apportioned,  and 
particulars  of  the  prime  cost  of  each  separate  species, 
quality,  or  desoription  of  goods  cannot  be  ascertained, 
the  division  pf  ;the  valuation  may  be  made  over  the  net 
arrived  ^ound  values  pf  the  different  species,  qualities, 
or  descriptions  of  goods  (a). 

Thus,  in  the  case  of  damage  to  g(oods,  the  insurable  value 
of  the  different  kinds  of  o-oods  having  been  ascertained,  the 
valuation  is  applied  to  each  kind  in  tlio  same  proportion; 
and  the  peromta^  of  danmge  sustained  by  any  (me  kind  of 
goocblmu«t  then  be  applied  to  their  portion  of  the  value,  in 
order  to  ascertain  the  amount  due  thereon  from  the  under- 
writer. 

(y)  Ogden  V,  Columbian  Ins.  Co.  (1813),  10  Johnson's  R.  273,  cited  ^ 
2  Phillips,  s.  1201.   Beneeke  thought  otherwise,  bat  the  irule  in  the  text 
seems  preferable.    Pr.  of  Indem.  150. 
Sec  8.  16,  post,  §  365. 

(a)  The  provisions  of  this  section  are  based  on  a  rule  of  the  Associa- 
tion of  Avoraofc  Adjusters,  In  one  case  in  the  United  States  the  judges 
were  equally  divided  in  opinion  whether  a  valuation  in  the  lump  on 
ship,  carjj^o  and  frcii^ht  in  one  j)  )li(  y,  without  specifying^  how  much  on 
each,  was  not  void  for  unoertainry.  Stovkor  r.  Harris  (1807),  3  ^[rhs. 
II.  41o;  2  Phillips,  s.  1203.  Arnould  was  of  opinion  that  the  valuation 
may  be  set  aside,  if  it  be  inipossibU'  to  ascertain,  by  rhe  invoice  or 
otherwisi\  in  what  way  the  vahiation  was  intended  to  be  a})portioned  on 
diflPerent  parts  of  the  cargo:  2nd  cd.  Vol.  I.  p.  376.  Ir  is.  however, 
unlikely  that  a  ease  will  occur  which  caimot  be  settled  by  applying  the 
alternative  rule  in  sub-seot.  (2). 
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If  onlj  pftTt  of  tike  iiiterost  at  risk  is  valued,  it  is  easy  to 
aaoertaiii  what  amoiiiit  that  is  not  vahied  is  oovered,  by  de» 

ducting  the  aniount  of  the  valuation  from  the  sum  insured. 

f^fntaent  ^  several  articles  be  insured  at  one  suni,  widi  a  distinct 
where         valuatiott  oo  eadi,  as  supposing  ship  and  cargo  insured  for 

different  ^  _  ^ 

subjects         5,500/.,  calculating  the  ship  at  1,500/.,  and  no  j^art  of  the 


are  sepanii^  cargo  to  be  taken  on  board,  so  that  the  risk  on  that  never 
^ikj^  'id**  if  tbe  ship  be  lost,  the  assured  shall  recover 

•i^oM  sudi  proportion  of  the  mm  insured  as  1,500?.,  the  value  put 
Siia!**^"*  ^V^^  the  ship,  bears  to  5,500Z.,  the  value  put  upon  the 
whole  (6).  The  toere  fact,  bowers,  that  goods  are  valued  at 
a  oertain  som,  <rf  wliidli  a  oeitain  portion  is  expressed  to  be  in 
respect  of  advanced  freight,  does  not  necessarily  prevent  the 
whole  valuation  from  being  applied  to  the  goods  alone  (c) . 

Of  open  862.  In  an  unvalued  or  <^»en  policy  the  value  of  the 

interest  at  risk  is  not  fixed  in  tlie  ]x>liey,  but  is  estimated  hy 
a  certain  standard,  and  in  case  of  loss  is  made  out  hy  proof. 

Estimatioii  of  As  will  presently  appear,  the  an^unt  of  insurable  interest 
ulnut.  ^^j^  policies  is  the  sum  Avhich  measures  its  worth  to 

the  assured  at  the  coninfeenoemmt  of  the  risk,  pins  the  charges 
of  the  insurance  (d).  The  indenmity  contemplated  hj  this 
mode  of  estimation  puts  the  assured  as  nearly  as  possible  in 
the  same  position  as  he  was  in  at  the  outset  of  the  adventure, 
and  before  eSeeting  iJie  insunmoe,  without  paying  any  regard 
to  the  profit  he  may  have  missed  making,  or  to  the  wear  and 
tear  which  his  property  has  or  would  have  sustained. 
Premium  and      It  is  dear  that,  upon  this  principle  of  indemnity,  the 

premium 

thereon  charges of  masurance  should  include  the  premium  paid  upon  it, 
should  he  premium  upon  the  premiums  down  to  the  total 

extincti<m  of  the  risk;  otherwise  the  smn  reodved  by  the 
assured  in  case  ci  loss,  as  an  indemnity,  will  not  really 


(ft)  Amery  v.  Rodgers  (1794),  1  Esp.  208. 
(c)  Tliames  and  Mersey  Co.  v.  Pitts,  [1893]  1  Q.  B.  476. 
(rf)  Sect.  13  of  the  Mar.  Ins.  Act,  1906,  declares  that  "  the  assured  has 
an  insurable  interest  in  the  charges  of  any  insurance  which  he  may 
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put  him  in  the  same  position  he  was  in  hefofo  elEecting  the  S«et.  aiS. 
insuranoe. 

For  example,  suppose  goods,  the  invoice  price  of  whi<^, 
together  with  shipping  charges,  amounts  to  1,000Z.,  to  be 
insun^d  at  5  pei>  cent. ;  it  is  plain  that  the  merchant,  by 
insuring  1,050L  is  not  fully  covered;  for  the  premium  for 
insuring  1,050Z.  at  5  per  cent,  will  be  52?.  10s.,  and  the 
whole  sum  at  risk  would  thus  be  1,052^.  10s.,  while  all  that 
could  be  reooveied,  'in  case  of  a  total  loss  upon  the  above 
supposition,  would  be  1,050?.;  it  is  plain,  therefore,  that  the 
assured,  who  wishes  to  be  completely  protected  from  loss, 
must  go  further,  and  insure  the  premium  of  the  premiums^ 
down  to  the  extinction  of  the  risk . 

3118.  The  simplest  practical  rule  for  ascertaining  the  sum  rimitMil  iiilii 
necessary  for  this  purpose  is  as  follows: — the  premium  being 
•  oontained  in  the  sum  which  the  underwriter  pays,  the  ^ 
assured  f<nr  his  indenmificatk^n  can  clearly  only  reoeive  that 
sum  deducting  the  premium;  henoe,  every  lOOZ.  meant  to  be 
insured  must  be  so  insured  minus  the  premium.  As  this 
residue  is  to  100?.,  so  is  the  amount  of  interest  intended  to  he 
insured  to  the  sum  required  to  be  insured  in  order  fully  to 
protect  it.  Thus,  suppose  the  amount  of  interest  intended 
to  be  insured  (no  xuatter  whether  in  ship,  freight  or  goods, 
fo^  the  rule  now  under  oonsideraticHi  extends  to  all  alike)  to 
be  1,000/.  and  the  premium  to  be  51.  5s.  per  cent. 

Then,  according  to  tlie  rule,  ham  the  sum  of  £100  0  0 
Deduct  premium      .  .      .       .      5   5  0 

Iieaves    .       .       .       .  £94  15  0 

Then,  as  941.  15s.  is  to  100?.,  rso  will  1,000?.  be  to  the  sum 
required  to  be  insured,  in  order  completely  to  cover  the 
interest  at  risk,  or  about  1,055?.  (e) . 

But  besides  the  premium  and  premiums  of  premium,  it  is 
requisite  also  to  cover  tlie  expenses  of  the  policy;  t .e.,  tfao 

* 

(#)  ilev«iiB  on  Av«nige,  1»S;  Beueoke,  Pr.  of  indiai.  119, 
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on  open 
policies  in 
cases  of  total 
aad  partial 


alainp  duty  and  the  bmkei's  commission,  if  effected  by  a 
broker  (/).  We  have  therefore,  as  before,  <m  10(W.,  pie- 
mdmm  51.  stamp  duly,  say  6d.  (in  oas^  of  a  policy  for 
twehre  months),  and  tho  broker's  commission  |  per  cent.; 
i.e.,  5/.  15s.  6d.  is  to  be  deducted  from  the  lOOi.,  and  the 
pofiortioii  is,  as  941.  4$.  Qd.iim.  ::  1,0007.  to  tie  smn^ 
roqtiired  to  be  insnred,  ^at  is  1,062?. 

Whatever  be  the  subject-matter  insui-ed,  whether  ship, 
freight,  goods,  or  profits,  as  the  pfemiom  and  the.  premittm 
i^KHi  praaiQm  are  always  thas  inolnded  in  estimating  the 
amoont  of  the  insurable  interest,  it  follows,  that  in  case  of  a 
stipulation  for  a  return  of  premium  on  a  certain  contingency. 
Hie  whole  pramiim  is,  .Befr<»thele8s,  to  be  added  in  estimating 
Hie  amount  of  the  interest:  since  the  assured  may  in  the 
result  bo  liable  to  pay  tho  whole  premium,  or,  which  comes 
to  the  same  thing,  he  may  not  be  entitled  to  a  return  of  any 
part  of  it  (p). 

ML  Inisase  of  total  loss,  the  assured  under  an  open  policy 
is  entitled  to  recover  to  tho  full  extent  of  the  value  thus  cal- 
culated, supposing  the  sum  insured  to  amount  to  so  modi  (h). 
Ib  eases  of  purtial  loss  tlie  percentage  dainage  done  to  the 
subject  insured  having  been  first  ascertained,  the  assured  is 
entitled  to  recover  the  same  percentage  of  the  insurable  value 
eakulated  as  above;  it  being,  <rf  course,  in  every  case  und&r- 
alood  that  the  uild^rwrit^  is  only  proportionably  liable  upon 
the  particular  sum  he  has  himself  agreed  to  insure  (i). 

Thus,  if  an  underwriter  has  insured  200^  on  an  open  p<dicy 
«  gmods,  the  eslimiUsed  insurable  value  of  which  is  1,000^, 
and  the  ascertained  amount  of  sea-damage  10/.  per  cent,  on 

(/)  Tfc©  modem  pnietioe,  lumever,  is  to  inclade  broker's  coram ifision 
im^  pnmim:  see  per  Chanaell,  J.,  in  United  States  Shipping  Co.  v. 
mK^em  Am.  Od.,  [UNy7]  1  K.  B.  269,  262. 

(ff)  2  PhiUipe  on  las.  s.  mxi, 

(A)  Har.  Ins.  Aet,  198$,  tg.  «7,  68,  anU  $  838. 

(f)  This  is  the  rule  in  emoa  of  partieiilar  wmge  on  goods:  Mar. 
Bn.  Act,  1906,  «.  67.  In  case  of  iUlp  there  is  bo  calenlation  of  pw- 
centage  of  dama^o:  tho  underwriter  pays  proper  pmportioii  at  tilO 
jrepair  bill:  Mar.  Ins.  Act,  1906,  s.  69.  ^ 
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what  they  would  have  fetched  at  the  port  of  delivery  had 
they  arrived  ikere  sound,  the  underwriter  pays  as  his  share 
of  the  indeimnification  10/.  per  cent,  on  the  sum  he  has 
insured,  i.e.,  201.;  in  the  same  way,  in  case  of  total  loss,  he 
would  have  paid  2001.  If  the  aggregate  of  the  sums  insured 
equals  the  whole  amount  of  insurable  value,  the  assured 
receives  10/.  per  cent,  on  1,000Z.,  i.e.,  lOOZ.;  if  it  is  loss  than 
this,  he  is  his  own.  insurer  for  the  part  uncovered  by  the 
policy  (fc),  if  mbre,  it  is  an  over-insurance. 

The  mode  of  proving  the  amount  of  insurable  interest  Proof  of 
under  an  op^  policy  in  case  of  loss  is; — ^for  the  goods,  by  stridr. 
the  production  of  the  invoice,  bill  of  lading,  policy,  &c.; — 
for  the  ship,  by  the  production  of  reports  and  estimates  of 
surveyors,  bills  of  sale,  &c.; — ^for  the  freight,  by  the  produc- 
tion of  the  nuuufest,  bill  of  lading,  charter-party,  <&c. 

965.  The  rules  which  are  followed  in  estimating  the  value  MeaMro  <if 

of  the  subject-matter  insured  for  the  purposes  of  an  open  ^il^*S\n 
policy  are  thus  set  out  in  sect.  16  of  the  Marine  Insurance  ®P®^  policy- 
Act,  1906:— 

Subject  to  any  express  provision  or  valuation  in  the 
policy,  the  insurable  value  of  the  subject-matter  insiwed 
must  be  ascertained  m  follows: — 

(1)  In  insurance  .on  ship,  the  insurable  value  is  iHm  onafai^; 
value,  at  the  commencement  of  the  risk  (Z),  of 
the  ship,  including  her  outfit,  provisions  and 
stores  for  the  officers  and  crew,  money  advanced 
for  seamen'.^  wages,  and  otlier  disbursements  (if 
any)  incurred  to  make  the  ship  fit  for  the  voyage 
or  adventure  contemplated  by  the  policy,  plus 
the  charges  of  ^nsuiance  upon  the  whole  (m). 

(k)  Mar.  Ins.  Act,  1906,  s.  81,  post,  §  1215. 

(I)  Tlie  words  "  at  the  commoucenient  of  the  risk  "  are  unfortunate. 
In  a  policy  "  at  and  from  a  particular  jjort,  the  risk  may  well  com- 
mence before  her  outfit,  provisions,  or  storo.^  arc  put  on  board  (see  post, 
§  475),  and  before  the  necessary  disbursements  are  made. 

(w)  The  items  hereby  expressly  included  were  not,  in  the  opinion  of 
oeiftain  learned  judges  of  the  Court  of  Appeal,  included,  prior  to  tho 
Aet,  in  an  inniranoe  simply  on  "ship."    See  Roddick  v.  Indemnity  ^ 
ICatnal  Ins.  Co.,  [1895]  2  Q.  B.  380.   It  was  probably  only  by  reason 
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■mL  86S.  Tlie  insurable  value,  in  the  C£u«ie  of  a  st-eani- 

jdiip,  includes  also  the  machinery,  boilers,  and 
ooals  and  engine  stores  if  oimed  by  the 
assured  (n),  and,  in  the  case  of  a.ship  engaged 
in  a  spedal  Irade,  the  <»dinaiy  fittings  requisite 
fcMT  tiiat  trade  (o): 

«n  iMgii't  (2)  In  insurance  on  freight,  wheth^  paid  in  advance 

or  othei'wise,  the  ^insurable  value  is  the  gross 
amount  of  tlie  freight  at  the  risk  of  the 
assured       plus  the  chai-ges  of  iusui-anoe  (^). 

of  the  general  words  ''tackle,  apparel,  ordnance,  munition,  artillery, 
bMt  cad  otiMr  fimitiiae,"  tHiidi  iiHrm  part  of  tiM  ordmary  English 
policy,  that  aaeli  itnui  wese  eoremd.  Tbeie  is  a  diserepanoy  between 
^  ^ovite  aai  nie  U  of  1^  Itt  sebedide  to  tike  Aet,  in  irbidi  moae^r 
adf  ■■eril  far  mbmo^s  wages  is  not  laslnded  in  tlM  items  eomed  by  tim 
tena'hii^'' inte  ««£navy  foliejr.  On  ^  point  tiM»e  is  no  jadkial 
anOraity  befof«  Act,  bat  in  Stevens  on  ATorage,  p.  190,  it  is  stated 
that  sach  advances  are  included,  and  Stevens'  statement  was  adopted  by 
Araoold  C2nd  ed.  Vol.  I.  p.  361 ;  7th  ed.  §  36d)  and  by  MoArthor  (Ins. 
p.  67).  See  genwaUy  unte,  |§  21ft— 221,  for  what  ia  eoferai  kgr  a 
policy  on  "ship." 

(«)  Ordinarily  tlio  coals  and  ensrino  stores  are  pro%dded  by  tlio 
shipowner,  whether  the  vessel  be  under  charter  or  not.  Sometimes, 
however,  the  ship  is  let  to  a  charterer,  on  the  terms  that  tlie  latter  is  to 
supply  the  coals  and  storc-^  on  his  own  account,  and  in  this  case  they  are 
not  covered  by  an  insurance  effect'Cd  to  protect  the  shipowner's  inteorest. 
It  is  not  easy  to  see  why  the  words  "  if  owned  by  the'^iasnred,"  assuming 
^tm  to  be  nerewiry  here,  were  not  also  inserted  after  the  words  "  pro- 
▼itiens  and  stoares  for  tiie  oSeers    in  tiie  preeeding  paragraph  of  tiie 

(»)  Tkam  words  posiil^  aUnr  Hm  law  aa  .to  whaling,  and  otiber 
■iMSar  voyages.  See  ante,  §  219. 

(p)  When  d»ing  ilM  voyage  or  time  for  which  the  insaranoe  was 
effected  tiiere  are  successive  Aipments  of  goo^,  the  qnestion  will  arise 
whether  or  not  the  whole  amount  of  the  insurance  must  be  applied  to 
the  freight  at  the  risk  of  the  assured  at  the  time  of  the  loss.  If,  for 
instance,  a  shipowner  liaving  at  the  commencement  of  the  insured, 
voyage  only  500/.  freight  at  risk,  takes  on  board  at  an  intermediate 
port  additional  cargo,  the  freight  of  which  is  the  same  in  amount,  will 
he,  in  the  event  of  the  whole  cargo  being  lost,  recover  1,000/.  on  his 
freight  policy,  or  only  500/.,  the  amount  at  risk  at  the  commencement  pf 
the  voyage?  The  result,  it  is  apprehended,  will  in  each  case  depend  on 
tiM  intmtion  of  the  assured  when  he  efPeoted  the  insarance,  and  the 
wofdin;  of  ^  pcdicy.  See  Var.  Im.  Act,  1906,  s.  26  (3),  ante,  §  S51 
««  s«f. ;  and  see  also  mmU,  $§  246,  246,  268,  and  po»t,  $§  667,  619. 

(f)  See  per  Laid  SUeailKHNMgh,  Fotbee  v.  Aspi«all  (1811),  IS  ^ast; 
616;  FahMT  9,  Bladkbom  (1«B),  1  Kag.  41;  United  Slates  Shipping 
Co.  «>.  BnqpieiB  Assmaaee  Oacpofaiioa,  [1967]  1  K.B.  266;  {1966} 
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(3)  In  insurance  on  goods  or  merchandise,  the  insur- 


able value  is  the  prime  cost  of  the  property  ongooda; 
insured,  phis  the  expenses  of  and  incidental  t<i 
shipping  and  the  charges  of  insurance  upon  the 
irhole  (r). 

(4)  In  insuranc  e  on  any  other  .subject-matter,  the  or  other 

insurable  value  is  the  amount  at  the  risk  of  the  jj^mJiuiot 
assured  when  the  i)olicy  attaches,  plus  the 
charges  of  insurance  (s). 

The  prime  cost  of  goods  is  geuerajiy  evidenced  by  the  The  invoice, 
invoice  price,  but  is  not  conclusively  fixed  by  it(t).  ^^k^^oe 
In  the  United  States  it  has  been  laid  down  on  several 

at  sua  port  cv 

ooimsions,  that  the  market  price  of  the  goods  at  the  com- 
mencemient  of  the  risk,  is  the  true  basis  of  calciilatioii, 

and  that  the  prime  cost  or  iiivoicie  price  furnishes  no  satis- 
fa^ctory  ru^e  of  indemnity  in  any  case  where  it  exceeds, 
or  is  less  than,  tiits  maricet  vali]|&.  "  Siippoee,"  says  Weidi- 
ington,  J.,  "the  property  to  be  destroyed  within  341  hour 
a^ter  the  risk  has  commenced,  what  is  it  the  owner  loses? 
Precisely  as  mufh  as  it  is  worth,  would  have  commanded 
in  the  market  at  the  time  and  place  of  shipment.    If  the 

1  K.  B.  115  (see  §  262,  note  ante)]  Stevens  on  Average,  192. 
The  same  rule  appears  most  generally  to  obtain  in  the  United  States, 
though  in  aome  of  ihe  States  the  immrable  value  of  freight  is  taken  to 
bo  two-thirds  of  its  gioss  amount.  See  2  Hullips,  s.  123ft.  It  is  obvious 
that  the  mle  by  which  gross  freight  is  payable  in  ease  of  a  loss  may'  in 
many  eases  give  the  assaved  maeh  moii6  tiiaa  a  mere  indaanilj.  In 
United  States  Shipping  Co.  v.  Empiess  Ass.  Corporalum,  9uprm, 
Ohannell,  J.,  held  that  in  a  charterers'  policy  pn  freight  tiie  eomawawon 
for  obtaining  the  charter  could  not  be  included  in  the  valuation. 

(1)  See  Usher  v.  Noble  (1»10),  12  East,  646;  Tuite  v.  Eoyal  Ex- 
change Co.  (1747),  1  Park.  224,  225;  1  Marshall,  232;  Stevens  on 
Average,  178  et  seq.;  Benecke,  Pr.  of  Indem.  12 — 14;  2  Phillips,  s.  1232. 

(s)  Tlio  application  of  this  rule  to  a  jwlicy  on  profits  may  have  a 
curious  result  when  the  amount  to  bo  earned  depends  on  fluctuating 
market  prices.  Thus,  if  goods  could  only  have  been  sold  at  a  loss  at  the 
time  of  shipment,  but  would  have  realized  a  profit  if  sold  at  the  time 
of  the  loss  or  of  their  lexpected  arrival,  can  the  assured  recover  nothing  on 
an  open  policy  on  profits?    Moceover,  the  rule  also  seems  inapplicable 

 Ii..a  policy  on  commissions,  when  Ihe  anMrani  thereof  will  depend  on  the 

the  goods  daring  <iie  voyage  or  upon  arrival. 
IHp  Rilllipt,  s.  1229. 
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iMt.  3M.  property  cost  liiiu  less  thau  it  was  Avorth  when  shipped  he 
loses  (in  ca^Be  of  total  loss)  as  well  the  lirst  cost  as  the 
increased  valae  fw  widch  lie  is  entitled  to  claim  indemnity, 
from  the  insurer "  In  theory  this  is  unquestionahly 

tn^^,  but  a^  a  practical  rule,  the  prime  cost,  us  o\  idonood  by 
the  in^ioe  price,     by  far  the  most  convenient  standard. 


366.  When  the  invoice  price  of  goods  shipped  from  a 
foreign  pOTt,  where  there  is  no  cu^-rent  rate  of  exchange,  is 
expressed  in  tlie  cii|T«icy  of  tiie  f<Nreign  country  to  which 
suph  port  belongs,  the  true  mode  of  aseertatning  the  insmiMe 
valuiB  is  to  estimate  what  would  be  the  worth  of  the  foreign 
money  in  which  the  invoice  valu.e  is  expressed,  supposing 
tbiMi  it  had  been  shipped  in  specie,  instead  of  the  goods,  tp  the 
port  of  destination:  i.e.,W\e  invoice  valu.e  of  the  goods  is  to 
be  asowtained  by  calculating  what  the  foreign  coin  in  Avhich 
it  is  expressed  w»ld  be  worth  to  the  wmsignee  of  the  goods, 
after  paying  the  promiu^m  of  its  insurance,  the  freight  and 
other  expenses  of  its  transportation  (a;). 

On  Oie  «th»  hand,  if  th«re  is  a  current  rate  of  exchange 
at  the  foreign  port  of  loading,  the  most  equjteUe  measure  of 
the  insurable  value  of  the  goods  appears  to  be  the  rate  of  the 
excha^e  at  the  commencement  of  the  risk  («/). 

In  one  ease,  however,  in  this  country,  Lwd  Kenyon  acted 
upon  a  different  rule:  a  policy  was  dfected  in  September, 
1791,  on  su^r  shipped  fi-om  a  French  port:  at  the  time  of 
effecting  the  pdiey,  the  exchange  in  England  on  the  French, 
crown  of  3  livres  was  24<l. ;  at  the  time  of  settling  the  loss, 
in  Ja4iuMiT.  1^92,  it  had  faUen  to  l^d.  Lord  Kenyon  held 
thttt  as  in  case  the  exchange  had  risen  the  assured  would 
have  had  the  beneBt  of  the  rise,  so  in  case  of  a  f  aU  they 


See  2  Phillips,  s.  1229,  citing  Carroii  v.  Marine  Ins.  Co.  (1811), 
2  Wash.  C.  C.  E.  468.  In  one  oaije  the  invoice  value  taken,  Uioagh 
higher  than  the  actual  cost  to  the  assured.  See  iWrf.;  Cofin  v,  New- 
buryport  Marine  Ins.  Co.  (1&12),  9  MaM.B.  4», 

ix)  See  Magens  on  Ins.  vol.  i.  p.  41,  s.  4t;  BiiWi*e,  Pr.  of  iBdMB. 

119. 

(y)  2  Phaiips,  s.  1281. 
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inu^t  suhmit  to  the  loss;  and  he  decided  that  tho  insuiabla  Sect.  366. 
value  of  the  sugars  must  be  estimated  and  the  loss  paid  upon 
the  rate  of  exchange  at  the  time  of  the  adjuistment,  i.e.,  all 
lyi.  the  French  crown  (2;) . 

If  the  goods  are  piirchased  by  barter  in  a  foreign  poii,  Goods 
with  which  there  is  no  mode  of  estimating  the  rate  of  {IS^?*^ 
exchange,  the  French  Code  provid-es  that  the  amou,nt  of 
interest  shall  be  the  cost  and  charges  of  the  goods  given  in 
barter  («),  by  which  word  ''eluu^  "  is  meant  the  expenses 
of  tra,nf?})ortiiig  and  shipping  them  (6). 

When  goods  are  entitled  to  a  drawback  on  exportation,  a  Drawback, 
quiestion  has  been  raised  whether  in  estimating  the  insurable 
value  of  such  goods  under  an  open  policy  the  amount  of  this 
drawback  is  to  be  deducted.  The  Courts  of  the  United 
States  have  held  that  it  is  not,  on  the  ground  that,  though  it 
may  enter  into  tibe  estimate  of  the  valu^e  of  the  goods  for  ^ 
exportation,  it  is  no  part  of  their  actu;al  market  price  at  the 
port  of  departuire  {c) ;  and  these  decisions  seem  conformable 
to  souiiid  principle  (d). 


367.  Wh-ere  the  provisions  of  the  policy  show  that  it  is  Of  prfkleeto- 

cover 

intended  to  cover  any  interest  that  the  assuired  may  have  at  fluctuating 
risk  within  the  limits  of  the  time  or  the  voyage  for  which  the 
policy  is  effected,  the  amouiut  of  insurable  interest  fluctuates 
at  different  periods  of  the  risk,  and  the  loss  mu.8t  be  appor- 
tioi^  between  the  parties  in  the  proportion  which  the  su.m 
insu?red  bears  to  the  amount  of  insurable  interest  on  board  at 
the  Hme  of  loss. 

For  example,  the  plaintiffs,  barge-masters,  liaving  several  Crowley 

Oolieii. 

(z)  Thellasaon  v.  Bewick  (1793),  1  Bsp.  77.  The  rate  of  exchange 
at  the  commencement  of  the  risk  appears  a  preferable  standard.  In 
France  the  rule  is  to  value  the  goods  at  the  rate  of  exchange  current  at 
the  time  of  subscribing  the  policy.    Code  de  Commerce,  art.  33i8. 

(d)  Code  de  Commerce,  339. 

(6)  Benecke,  Pr.  of  Indem.  119. 

(c)  See  these  cases  collected,  2  Phillips,  s.  1235. 

{d)  Weskett  says  that  when  goods  are  entitled  to  a  bounty  on  exporta- 
tion the  bounty  is  to  be  deducted,  but  the  other  seems  the  bettor  rule. 
See  Wesbett's  Digest,  art.  "  Fish,"  No.  1. 


iio 
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•m  aii,  hmJts  ooDsUiitiy  «i^ftged  in  carrying  goods  for  hire  by  canal 
b^w©eii  London  and  Birming^m,  for  the  purpose  of  pro- 
tecting their  interest  as  carriers,  can^d  themeelves  to  be 
insio^d  for  twelve  months,  "by  caaial  navigation  boats, 
^^inmg  goods,  «l  wmk  between  London,  Wolverhampton, 
Birmingham,  &c.,  backwards  and  forwards,  and  in  any  rota- 
tion, upon  goods,  and  upon  the  body,  tackle,  &c.,  on  thirty 
boals,  as  per  maigm  of  the  policy,"  &c.  The  policy  pro- 
ceeded—" The  said  ship,  &o.,  goods  and  m^rdiandises,  &g., 
for  so  much  as  concerns  the  assured,  are  and  shall  be  (hof© 
the  printed  words  Walked  at'  were  struck  out)  12,000/.,  on 
goods,  as  iirtierat  wmj  ftpp^r  hwoallirar,  to  pay  average  on 
each  package  or  description,  as  if  separately  insu^red,  Ac.,  the 
claim  on  this  policy  warranted  not  to  exceed  100?.  percent." 
At  ths  bottom  of  the  policy  wa»  written  3,0002.  only  to  be 
covered  by  the  policy  in  any  <nie  boat  on  any  one  trip." 

The  facts  were  that  within  the  time  limited  in  the  policy 
one  of  the  thirty  boats  mentioned  in  the  margin  of  the  policy 
had  in  ^  eanal,  with  1,7002.  worth  of  goods  on  board 
of  her,  whidi  was  the  loss  in  respect  of  which  the  action  was 
brought;  and  that  at  thie  time  of  the  loss  every  one  of  the 
thirty  boats  named  in  the  margin  had  carried  goods  to  the 
amoQ^t  of  12,0002.  and  upwards,  so  that  about  360,0002. 
worth  of  goods  had  been  carried  to  and  fro  by  the  boats 
named  in  the  policy  between  the  commej^gn^  of  the  risk 
and  ibe  loss  in  qa;esti«a. 

Under  these  ciren:mstances  the  ond^wnlers  o<mtended:-^ 

1.  That  as  soon  as  goods  to  the  amou^it  of  12,0002.  had 
been  earned  by  idl  the  boats,  or,  at  all  events,  by  each  boat, 
pt^ey  was  ezhanpted. 

%.  That,  supposing  the  policy  not  to  be  so  limited,  still  the 
mkb^writers  were  liable  only  for  that  proportion  of  the  loss 
wfakh  12,0002.,  tte  snm  insured,  bore  to  the  whole  smount 
of  the  goods  carried  by  all  the  boats  du;ring  Hie  year  ft» 
which  the  policy  was  effected  (say  360,000/.);  for  that  must 
be  taken  as  the  whole  insnir&ble  interest  of  the  assured. 

The  Conrt,  howevw,  as  to.  ^  first  p<airf:,  hM  that  it  was 
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plainly  inconsistent  with  the  object  of  the  policy  and  the  BmL  997, 
real  nature  of  the  transaction,  which  was  in  effect  equivalent 
to  a  Itoh  insu;ranee  taking  place  at  the  time  when  each  boat 
staxbed,  and  governing  all  that  were  th^  afloat,— only  that 
instead  of  a  renewed  insu^-'ance  the  object  was  attained  by 
a  oontinuing  policy."  As  to  the  mode  of  calculating  the 
indemnity,  the  Court  held  tha4;  the  whole  value  of  the  goods 
ailoat  at  the  time  of  the  loss  mu,st  be  taken,  and  the  plaintiffs 
recover  such  a  proportion  of  the  loss  as  12,0002.  might  bear 
to  the  vajo^e  of  all  the  property  on  board  all  the  boats  at  the 
time  of  the  accident,  supposing  that  valne  to  exceed  12,0002.; 
if  not,  then  the  plaintiffs  would  be  entitled  to  the  whole 

amoii,nt  lost  (e). 

The  true  measure,  theief(H*e,  of  the  insurable  interest  in 
such  a  policy  is  the  amount  at  risk  at  the  time  of  the 
loss  (/). 

368.  In  anoth^  case,  the  policy  being  differently  framed,  ^^^^ 
and  indeed  not  properly  a  nnurine  policy  at  all,  these  was  a 

different  result.  The  policy,  an  ordinary  Lloyd's  policy,  was 
"lost  or  not  lost  at  and  from  all  or  any  of  the  wharves, 
banks,  qojays  and  .pkoes  of  arrival  and  departure  in  tbe  river 
Thames,  and  any  merchant  or  steam  vess^  of  any  deicription 
therein,  comprising  the  whole  extent  of  the  said  river,  from 
Wandsworth  downwards  to  the  Victoria  Docks,  indi^ding  all 
or  any  interme<Mate  docks  and  wharves,  and  vice  wrsd  u^lil 
on  board  any  merchant  or  steam  vessel,  barge  or  boat,  or 
otherwise  landed  at  any  wharf,  &o.  The  risk  to  commence 
on  the  25th  September,  1869,  and  to  terminate  on  the 
24th  September,  1870,  inclu.ding  both  days,  upon  any  kii 

(e)  Crowley  v.  Cohen  (1832),  3  B.  &  Ad.  478.  The  awae  prineiple 
VM  laid  down  by  3t(«y,  J.,  in  a  nmilAr  omo  in  the  United  Slaies. 
SeeOteri^  Im.  0».  v.  OitieH  (1S8?>,  12  Whanton,  S8S;  SPliimps, 

•  8. 

(f)  WheM  the  master  of  a  ship  had  insured  his  effects  by  a  time 
poUegr,  FidkliKrd,  J.,  held  tiiat  tiie  policy  covered  all  his  effects  at  the 
time  of  tiie  loss,  the  clothes  and  watch  which  he  was  at 
that  time  wea^ag  0m  ihofe:  Anstey  t;.  Ooean  Mar.  Ins.  Co.  (Idl3),  19 
Com.  Om.  S.  !   i : 
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mm.  wm  of  goods  and  merdiaBdise  in  craft  of  erery  descriptioa,  &&. 

The  ship,  and  goods,  and  nimlMUidiae,  &o.,  hj  agiee- 
nient,  &c.,  are  and  shaU  be  valued  at  on  all  goods  and 
I^Qoe  9»  intoort  may  i^pear."  The  sum  stated  in  the 
margin  was  2,0001.  At  llie  botUwa  af  Oie  policy  was  wfitlwi 
as  foUowb:— "  To  cover  and  iiiclttde  all  losses,  damages,  and 
aooideota,  amounting  to  20/.  and  upwards,  in  each  craft,  to 
^  goods  oarried  by  Mossn.  Joyce,  as  lightarmen,  or  ddivwcod 
to  them  to  be  waterboriie,  either  in  thmr  own  or  other  craft, 
and  irwn  {sic)  which  losses,  damages,  and  accidents,  Messrs. 
Joyce  may  be  liable  cc  ije^MJinnble  to  the  owners  thereof,  or 
others  entrusted.  It  is  agreed  that  the  amount  of  eM^  wid«f- 
writer's  liability  shall  not  exceed  the  amount  of  his  subeorip- 
tioii."  The  delendanta  underwrote  this  policy  for  lOOi. 
^  During  tlie  continuance  of  the  risk  in  this  policy,  a  teas, 
damage,  or  accident,  within  the  meaning  of  it,  had  occurred 
to  goods  loaded  <m  hoaad  one  of  the  assured's  craft,  called  the 
"Lord  Cardigan,"  to  the  amount  of  1,1001.,  for  which  the 
assured  were  liable  to  the  owners  thereof  and  which  they 
had  paid.  The  total  value  of  the  goods  at  the  time  on  board 
the  "  Lord  Cardigan  "  was  2,9061.,  and  the  total  value  of  the 
goods  on  board  that  and  the  other  barges  at  the  same  time 
was  20,.000L  and  upwards. 

The  Court  said  tliiB  was  not  an  (ttdiaary  maisne  policy, 
but  a  policy  of  a  mixed  nature,  by  which  the  defendant 
in^t^iiiw^  the  plaintiffs  against  any  liability  to  the  extent 
of  the  sum  undmrntt^,  whic^  they  might  incur,  as  carries, 
to  the  owners  of  the  goods  entrusted  to  them.  It  waa, 
therefore,  held,  on  the  language  of  the  policy,  that  the 
defffiidant  was  liable  iw  the  fujl  amount  underwritten  by 
him(5r). 

Oonard  SS.  ^  In  another  case  (h)  the  plaintiffs,  having  agreed  to  carry  a 
Co.   Marten.  ^^^^  ^  mulea  iHidor  a  contract  without  a  negligence  clause, 

(g)  Joyce  v.  Kennard  (1871),  L.  R.  7  Q.  13.  78.  See  also  Ursula 
Bright  SS.  Co.  v.  Arnsinck  (1902),  115  Fed.  II.  242. 

(A)  Canard  SS.  Co.  v.  Marten,  [1902]  2  K.  B.  624^  [1903J  2  K.  B. 
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effected  an  insurance  with  the  defendant  against  "liability  B^ot,  lifc 
of  any  kind  to  owners  of  mules  up  to  20,000Z.,  owing  to  the 
omissimi  of  tlie  negligence  clause  in  contract."  The  insurance  ^ 
was  made  by  the  ordinary  form  of  Lloyd's  policy,  and 
Walton,  J.,  and  the  Court  of  Appeal  held  that  it  was  not  a 
pcdioyon  tlie  mules,  hat  a  o^tract  of  ind^nnity  under  wliicli 
the  plaintiffs  were  entitled  to  recover  in  full  any  loss,  up  to 
20,000/.,  which  they  might  incur. 

In  A  recent  case  (i)  a  tessel,  wliidi  was  insured  by  <»dinary  Hoiman  r. 
policies  for  39,000?.  and  valued  therein  at  the  same  sum^  Mar.  Ins.  Co. 
was  further  insured  by  an  increased  value  policy  for  1,855?. 
The  latter  ^pcAiey  was  stated  to  be  upoa  increased  value  of 
hull,  machinery,  &c.,"  and  contained  a  marginal  clause  whidi 
declared  that  the  insurance  was  against  the  risks  of  total  loss 
and  was  to  include  also  any  liability  which  may  attach 
*  to  the  ishipowner  in  ccuisequenoe  of  the  hull  and  machine 
being  valued  for  contribution  to  general  average  or  salvage 
charges  at  more  than  the  insured  valuation.  ..."  During 
the  currency  ci  the  policy  the  shipowner  became  liable  in 
respect  of  salvage  services  and  general  average  expenditure 
for  a  total  sum  exceeding  13,000?.,  but  by  reason  of  the 
valuatkm  of  the  vessel  in  the  salvage  action  and  her  con- 
tributory value  in  the  gmenl  avmge  adjustment  both 
largely  exceeding  39,000?.,  the  amount  which  he  recovered 
under  the  ordinary  policies  was  only  8,260?.  It  was  con- 
tended for  the  aasoied,  on  tlie  Mthiwity  of  Joyce  t?.  Komard 
and  Cunard  SS.  Co.  v.  Marten,  that  the  policy  was  a  con- 
tract of  indemnity  against  liability  and  that  he  was  entitled 
to  recover  tbe  full  amount  of  the  insurance;  but  Sankey,  J., 
held  that  the  policy  was  only  an  insurance  cm  the  res  with 
the  ordinary  ancillary  clauses,  and  that  the  insurers  were 
only  liable  for  the  excess  amounts  of  the  salvage  and  general 
average  in  the  proporti<Mois  which  1,855?.  have  to  the  total 
excess  valuation  and  the  total  excess  contributory  value 
respectively. 


(0  Hohnan  v.  Merohanta'  Mar.  Ins.  Co.,  [1919]  1  K.  B.  383. 
A. — YOL,t,  33 
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368ft.  Sect.  74  of  the  Marine  Insuraaoe  Act,  1906,  de- 

MeMure  of     olftlW  tiliefe — 

indemnity-  in 

insoranoeB  Where  the  assured  has  effected  an  insuranoe  in  express 

terms  against  any  liability  to  a  third  party,  the  measure 
of  iiidrauiity,  /subject  to  any  express  provision  in  the 
^      policy,  k  Hhe  ttiKmnt  paid  or  payable  by  bim  to  euoib 
tluid  pwty  w  Mpeot  <rf  «iiok  Ik^ 

!nie  ptweding  seelkii  affords  mam  mmpkM  of  insoranoes 
against  liabilities.  Otiterexpreaa  insttfanoes  ag«iii8t  Ikllilitiee 

are  contained  in  the  suing  and  labouring  clause  and  the 
Hwnwi^^Am  oknae,  which  will  be  discussed  hereafter  (A;). 
A  fsiMfal  pionsMii  ^  tke  Act  wy^A  ^  MM  bem 

to^8?re*of  the  valuation  of  insurable  interests  is  contained  in  sect.  75, 

indemnity.  ^sfollows:— 

(1)  Where  iheie  has  been  a  loss  in  reqpeet  of  any  ^ 

subject-matter  not  expressly  provided  for  in  the  foregoing 
provisions  of  this  Act,  the  measure  of  indemnity  shall  be 
^       ascertained,  as  nearly  as  may  be,  in  accordance  with  those 
provisions,  in  so  far  as  applicable  to  the  particular  case. 

(2)  Nothing  in  the  provisions  of  this  Act  relating  to 
the  HMasoia  ol  iadaouiify  shall  affect  the  rules  relating  to 
dodliie  iMiraiiee,  or  inhibit  the  insnrttr  from  disproving 
l^emi  whoSy  or  in  pact,  or  from  i^ow»g  that  at  the 
time  of  tiie  loss  the  whole  or  any  part  of  the  sabjeci- 
matter  insured  .was  not  at  risk  under  the  poliej. 

(A)  See  YcA.  n.  SI  m  SS  M(i  Mr* 
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CHAPTEE  XIV. 

THE    VOYAGE  INSUKED. 

SECT. 

'The  Voyage  insured  distingnished  from  the  Voyage  of  the  Ship  ...  369 

Deviation  and  Change  of  Voyage   .-.  370,  371 

Description  of  the  Voyage  insured   *.  372 — 375 

369.  Usually  the  risk  undertaken  by  the  underwriter  is  Ofthevo^e 
•defined  by  oeartain  limits  of  time  or  certain  points  of  locality  thevoyage 
iqpedfied  in      polioy  ae  the  ImaiM  or  t^rmiiii  ol  the  risk  (a).  ^^^p* 
When  the  risk  is  limited  by  time,  the  policy  is  called  a  between  time 
time  policy;  when  by  local  termini,  it  is  called  a  voyage  ^b^S*** 
poliej  (&). 

In  voyage  policies,  of  which  we  are  now  treating,  the  Tkmkd  oim 

terminus  a  quo,  or  place  at  which  the  risk  commences,  is 
usually,  in  the  ocnnmoo  poliojeB  on  ship,  the  port  of 
^departure;  in  the  common  policies  on  goods,  the  port  of 
loading,  whidi  frequently,  but  not  necessarily,  is  the  same 
j>lace.  The  terminus  ad  quern,  or  point  at  which  the  risk 
ends,  is  the  port  of  the  ship's  destination,  or  the  port  or 
ports  of  the  cargo's  disdiarge. 

That  which  is  limited  or  described  in  the  policy,  by  these  The  Toyage 
termini,  is  the  voyage  insured  (viaggium);  a  technical  term^  ™«>»d. 
whidi  mual  be  oarefully  distinguished  fpom  the  actual  voyage 
iof  the  ship  (iter  mwis)  (c).   The  distinction  is  important. 

The  voyage  insured  {viaggium)  is  a  transit  at  sea  from  the 
iermmm  a  quo  to  the  termims  ad  qmm  in  a  prescribed  ooiune 


(a)  2  EbMcigon,  e.  xiii.  p.  39;  %  Beaedbe.  %etom  dee 
«e.  viii.  p.  SM,  ed.  1807. 

(&)  Mar.  Ibb.  Act,  1906,  e.  25  (1),  af»to,  §  9. 

(0)  Cbeefegii,  Bke.  07,  No.  31,  ae  eiied  S  Bseflfoi^  e.  zlii.  e.  i» 
jp.  00.  • . 
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Stct.  869.  of  navigation  (iter  viaggii),  which  is  never  set  out  in  any 
pdi<7y  but  Yirtually  imoB  part  of  all  poUem,  and  is  a» 
biadiag  on  the  parlies  thereto  as  though  it  were  minately 
detailed. 

The  voyage  of  the  ship  {iter  navis)  is  the  coarse  of  naviga* 
tion  ott  aad  in  whkb  Ibe  ship  aetoaUy  sails. 

If  the  ship,  in  fact,  sails  in  the  prescribed  course  from  the 
terminus  a  quo  to  the  termmns  ad  quern,  the  voyage  of  the 
and  the  vsoyage  desevihed  in  tiie  pcdiey  are  idmtioal. 


llie  Tojage 
flitip. 


IS 


ohange 
of  voyage. 


i70.  If  ihe  ship,  without ^tirely  ahandcming  the  prosecu- 
tion of  the  voyage  described  in  the  policy  {viaggivm),  yet 
volantarily,  and  without  justifying  cause,  dqiarts  from  the 
pwewibed eearse of  t^t voyage  (iterviaggii),  thisisadom- 
tion,  and  the  underwriter  is  liable  for  no  loss  occurring  after 
the  point  (frequently  called  the  dividing  point)  at  which  the 
ship  first  quits  ikke  pvesmbed  ooorse  (d^Mtfftt^ 

If  tiie  diip  either  ori^nally  sail  on  a  different  voyage  from 
tliat  described  in  the  policy,  or  if,  after  sailing,  she  entirely 
abandons  all  intention  of  pioseooting  Voyage  described  in 
the  policy,  this  is  an  abandonnMOt  or  change  of  voyage,  -w^dA 
avoids  the  policy  from  the  moment  the  intention  of  so- 
abandoning  it  is  definitely  formed  (e);  for  it  is  an  elementary 
fKBMq^e  in  this  hraneh  of  inmuaaoe  law  that  the  under- 
^  writer  cannot  be  liable  for  a  loss  which  does  not  take  place 
in  the  course  of  prosecuting  the  very  voyage  described  in  the 
P«Key(/), 


UlustratioEui 
of  the 


the  Tojagre 
intnred  and 


tiieee  distinctions  in  a  clearer  point  of  view: — 

1.  As  to  the  voyage  insured,  and  the  voyage  of  the  ship, 

(d)  Mar.  Ins.  Act,  1906,  s.  46,  post,  §  376. 

(e)  Mar.  Ins.  Act,  1906,  ss.  43,  44,  45,  post,  §  380.  The  learned 
author  of  this  work  used  the  terms  "  change  "  and  "  abandonment "  of 
voyage  indifferently,  as  applicable  in  either  case.  In  the  Mar.  Ins.  Act 
"cbaage  of  voyage"  denotes  only  an  abandonment  thereof  after  the 
lirib  hM  iHaelitid;  iee  seel.  45  (1).  Ko  q^ecial  term  is  used  to  deeoribe: 

slwwrfmiimai  of  liM  yoyage  before  tike  ride  luw  aitadhed. 
CO  Boeent,  No.  IS,  cited  S  Emerigoii,  e.  ziii.  p.  99. 
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.  Suppose  the  ship  to  sail  under  a  charter-party  on  a  voyage  Boct.  871. 
iwm  iKHMkm  to  Sydney  \mk;  a  merdutnt  who  ezpecte 
goods  to  be  sent  by  her  on  her  hovneward  voyage  item 
Sydney  to  London,  effects  a  policy  on  them  on  boaixl  the 
ship  lor  a  Toyage  -'at  and  item  Sydney  to  London":  in 
1^  osae,  tiie  voyage  of  ship  is  the  ronnd  voyage  front 
London  to  Sydney,  out  and  home:  the  voyage  insured,  or 
rather  (for  this  is  the  more  accurate  mode  of  expression)  the 
voyage  on  whidi  the  subject  is  insured,  is  <miy  the  home 
voyage  from  Sydney  to  London. 

2.  As  to  deviation  and  abandonment  or  change  of  voyage.  Between 

A  ship  insured  on  a  voyage  from  London  to  Cadiz,  sails  ^d  of 
Irom  London  with  the  intention  of  proceeding,  not  to  Cadiz, 
but  to  Jamaica,  or  alter  sailing  wme  distance  with  an  inten-  4 
tion  of  prooeeding  to  CiCiiE,  ehanges  that  intention,  aai 

resolves  to  proceed  to  Jamaica. 

In  either  case,  as  the  voyage  insmed  ceases  to  esust  directly 
the  purpose  of  prosecuting  it  is  finally  abandoned,  any  loss  4^ 
which  may  accrue  afterwards  does  not  take  place  in  the 
course  of  prosecuting  the  voyage  described  in  tJm  jpolicy; 
that  is,  not  wadeat  fJrae  ecmd^tioiis  on  which  the  underwriter 
agreed  to  be  responsible:  the  assured,  therefore,  ceased  to 
be  protected  by  the  policy  from  that  time  (g).  Even  though, 
in  the  case  snppoeed,  the  loss  may  take  p]aoe  while  the  ship 
is  still  sailing  on  the  conmion  course  which  leads  indifferently 
either  to  the  original  terminus  ad  quern  (Cadiz),  or  the  sub- 
atituted  port  of  destination  (J amaica),  yet  the  underwriter  is 
equally  freed  from  liability,  for  the  voyage  insored  is  hmtoi  ^ 
up,  not  by  altering  its  course,  but  by  altering  its  termini  {h). 

Again,  supposing  the  ship  to  have  been  insured  (say  from 
London  to  Jamaica),  and  the  prescribed  or  customary  coarse 

3  Bonlay-Paty,  Droit  Mar.  tit.  x.  9.  9,  p.  415. 
(A)  Si  avant  le  depart,  la  destination  efcait  changee,  le  voyage  sera 
rompu  et  I'assuranoe  sera  nuUe,  etiantsi  intra  limites  itineris  destine  ti 
navis  »e  eontineat,  Ouaregis,  Disc.  67,  No.  24;  2  £mea*igon,  c.  ifi. 
s.  11,  p.  82;  confirmed  hy  WocOridge  «.  BoydeU  (1778),  1  DongL  IS; 
Way  V.  ModigrUani  (1787),  2  T.  B.  SO. 
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0f  siiiii  <vojsgiB  to  be  to  flail  to  the  floath  of  Bt.  DomiugDr 

instead  of  which  the  ship,  withmit  any  okase  in  ihe  praxijr 
permitting  her  so  to  do,  or  without  any  necessity,  or  justifying 
«3ioa86»  ffwk  to  tlud  north  of  that  island:  this  is  a  deviation. 
Hore  llie  eoiH«e  aetnally  Ukm  tibo  tsliip  (Uer  nam)  differs- 
from  the  prescribed  course  of  the  voyage  insured  (tier 
viaggu)'7  the  risk  run  is  different  from  that  which  the  under- 
writer agieed  to  talEO  v^pm  himself;  and  he  is,  therefore,  liable 
for  no  loss  that  takes  place  aftw  tiie  ship  has  passed  the 
dividing  point  at  which  the  track  to  Jamaica  by  the  south 
of  St.  Doiiiiiigo  touM^  oi  frofm  that  by  the  north  (i). 

Desd^piimi       192.  The  voyage  insoied  most  be  aocorat^y  desmbed  iit 
^^iT'***  a  voyage  policy;  that  is,  the  local  limits  of  the  risk,  the 
iiitli«poUcy.  ^gy^^^  a  qnQ^  or  port  where  the,  voyage  is  to  commence, 
and  the  tmwmuo  ad  qum,  or  port  whm  it  is  to  conclude,, 
most  be  each  of  them  specified  in  tiie  policy,  which  will  be 
vitiated  by  any  material  failure  in  this  respect  (k).   Thus,  if 
the  temmms  ad  qnem  or  port     ultimate  destination  be  left 
in  biaiik,  eren  tiKPOgh  this  were  dose  i(x  ^  pnnpoee  of 
deceiving  the  enemy,  and  private  instructioiis  weie  given  to 
the  captain  as  to  the  port  for  wliich  the  ship  was  really, 
dsstiiied,  the  policy  is  nevertheless  void  (2). 
Hfl^wtiie         Where  liiere  k  any  doabt  as  to  Hie  piecue  mieroaiitik 
termini         limits  of  any  place  named  in  the  policy,  as  one  of  the  termini 
must  be  the  TOja^e,  sofok  doubt,  as  we  have  already  seen,  must  be 

ekuttd  up  by  the  encknoe  of  meceantile  men  (m). 

(I)  Th0  wMb  wibject  of  deviation  and  abandonment  of  voyage  will 
be  eonsidered  more  at  length  in  the  next  chapter;  meanwhile  the 
ion  of  the  stadent  may  be  directed  to  the  thirteenth  chapter  of 
gzeat  work,  an  admirably  arranged  magazine  of  legal  leam- 
aad  accurate  thought.    Boulay-Paty,  in  his  Cours  de  Droit  Mar. 
vol.  iii.  tit.  X.  8.  9,  has  done  little  more  than  copy  his  distinguished 
ptredecessor. 

A  terminus  may,  however,  be  described  in  general  terms,  as 
"  at  and  from  her  port  of  loading  "  within  a  specified  area,  or  "  to  any 
port  m  the  Baltic,"  as  in  Uhde  v.  Walters  (1811),  3  Gamp.  16. 

(/)  Stamp  Act,  1891,  s.  93;  MoUoy,  Imx^  it  e.  1,  e.  14,  dted  1 
Ifardudl  «m  Ira.  988. 

(m)  Ante,  Chap,  m.,  oft  tbe  eomknietioii  of  poli^. 


CHAP.  XIV.]  THE  VOYAGE  INSUMD. 


519 


Thus,  such  evidence  has  been  admitted  to  prove  that  tho 
Gulf  of  Finlioid  is,  in  the  m^XMintile  world,  considered  to  be 
within  the  Baltic  (w),  and  that  Maaritius,  altihoiigh  regaided 
by  geographers  as  belonging  to  Africa,  yet,  in  the  common 
aooeptatioii  of  mercantile  men,  is  to  be  considered  one  of  the 
East  Indian  Idaods  (o). 

373.  Tkh  dascriptioii  of  the  voyage  insured  by  its  t^mini  The  proper 
is  all  that  is  necessary  in  the  policy;  it  is  not  requisite,  and  g^^eednot 
in  practice  is  never  attempted  to  describe  the  track  which  tlie  betoeifted. 
shipooght  to  ti^,  for  this,  being  fixed. by  g^eial  mei^cantile 

usage,  is  considered  to  be  familiar  to  all  mercantile  lam,  and 
is  as  binding  upon  the  parties  to  the  policy  as  though  it  were 
inserted  therein.  The  termini  of  the  voyage  insured  must, 
howe?^,  be  so  oleiuiy  speeified  in  the  pcdicy,  that  hj  samm 
thereof,  aided  by  a  knowledge  of  the  course  of  navigation 
prescribed  by  mercantile  usage,  both  parties  may  know  clearly 
when  die  sublet  ol  inamanoe  will  be  within  the  protection 
of  the  policy. 

Moreover,  if  it  be  desired  that  the  ship  should  have  tho  Leave  to 
power  of  putting  into  any  intermediate  ports  or  places,  thv  ^^bet^n 
permisdon  to  do  m  nuist  be  deady  esfrased  in  the  paiicy  ^^^^ 
by  a  clause  in  which  l^e  ports  where,  and  the  purposes  for  yoM% 
which,  it  is  desired  that  the  ship  should  have  this  power,  must 
be  accurately  set  forth.  Of  these  clauses  and  their  c(mstruc- 
tion  we  shall  treat  at  krge  elsewhere,  and  will  here  nodoe 
merely  the  more  ordinary  modes  of  describing  the  termini  of 
the  voyage  insured.  f/l^ 

374.  As  appeal's  from  the  common  printed  form  of  policy,  Distmctiou 
the  voyage  insured  is  in  this  country  generally  made  to 


commence,  not  simply  "from,"  but  "at  and  from"  the  i;^"*^^*"^ 
terminus  a  quo.    The  reason  for  this  is,  that,  under  an  feom*'  the 
insurance  siDiply  from  the  termmm  a  quo,  the  voyage  insuzed,  «  qm*. 
and  consequently  the  risk,  does  not  wjamenoe  until  the  ship 


(n)  JM»  V.  WaUeis  (1811),  3 
(o>  BobertefNi  v.  CHkA»  (18S4),  1  Bi 
of  the  i«port,  p.  461,  ibid. 


Bee  mole  ai  t&e  end 


TH£  VOYAGE  INSUBED 


[PAKT  I. 


Insurances 
for  a  roimd 
voyage. 


actually  sails  on  her  voyage  from  that  port;  whereas^  under 
the  mode  ol  insonaioe  oonlliiaiily  adopted  hj  wtae  o£  the 
word  "at"  the  ship  is  protected  during  the  whole  time  that 
she  is  in  the  harbour  of  the  tennmus  a  preparing  for 
the  voyage  iusujrad^). 


d>n.  Ships  aie  vexy  fiequeiitly  insured  in  one  policy  and 
at  one  fixed  premium  for  the  round  voyage  out  and  home. 

In  such  cases  the  form  generally  adopted  is  to  insure  "  at 
and  from"  the  home  port  of  loading  ''to"  the  out  port  of 


&6barge,  "and  at  and  Ikom"  tuoh  out  port  (uaming  it),  ox 

"and  at  and  from  thence,"  back  again  to  the  home  port  or 
any  other  port  oi  discharge  which  the  parties  may  agree  to 


When  the  ship  is  tliujB  insured  fat  a  voyage  out  and  home, 
although  she  makes  two  separate  passages  (itinera),  i.e.,  from 
the  home  to  the  out  port  and  then  back  again,  yet  the  voyage 
iiinifed  (viaggium)  is  one  and  indivisible,  and  the  under- 
writer is  responsible  for  any  loss  that  may  happen  in  the 
whole  course  of  its  duration.  The  voyage  insured  is  one, 
thoQi^  the  passages  made  by  the  ship  are  several. 

This  principle,  whieii  is  inoonteetably  establlriied  in  the 
law  of  marine  insurance,  is  thus  expressed  by  Casaregis: 
FdUum  est  ommmo  m  casu  nostro  quod  Uus  et  reditm 
coimdmti  dobmt  pro  Jmrsis  viagm,  mA  fro  umcd  Umtum 
nfxvigatime  vel  viaggio.  Qiiia  viaggivm  vel  navigation  cum 
sit  nomen  juris  ac  universale,  potest  complecti  plura 

However  complicated  the  voyage  of  the  ship  may  be 
rendered  by  liberty  given  to  touch  and  stay  at  intermediate! 
ports,  or  by  beiiig  broken  up  into  a  variety  of  suocessivei 
stages,  yet  the  voyage  insured,  if  comprised  between  two  « 

specified  termini  and  insured  for  one  entire  premium,  is  one 

(p)  Motfceux  V.  London  Ass.  Co.  (1739),  1  Atkyns,  645;  Forbes  t^. 
Wilson  (1800),  1  Marshall,  Ins.  148;  1  Park,  4T2. 

(q}  Disc.  67,  No.  28,  cited  2  Emerigon,  c.  xiii.  s.  3,  p.  52.  For 
an  illustration  of  this  in  our  own  jurisprudence,  see  Bermon  v.  Wood- 
bridge  (1781),  2  Dougl.  781. 
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and  indivisible  (r).  Thus,  where  a  ship  was  insured  at  and 
from  "  Honfl^ujr  to  the  Coast  of  Angola,  during  her  stay  and 
trade  there,  at  and  from  thence  to  heat  port  or  ports  at 
discharge  in  St.  Domingo,  and  at  and  from  St.  Domingo 
haok  again  to  Honfleur,  at  a  premium  of  11  per  cent.,  Lord 
Man^eld  and  the  Court  of  King's  Bench  determiaedy  on 
great  consideration,  that  as  the  premium  here  was  entire  and 
indivisible,  so  it  was  one  voyage  and  one  entire  risk  («). 

(r)  2  Emerigon,  c.  xiii.  s.  3,  p.  52. 

(0  Bennon  r.  Woodbridge  (1781),  2  Dougl.  781. 
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CHAPTER  XV. 

MVIAliOll  AUD  CHANGS  OF  SIBK  (a). 

SECT, 

Tlie  general  Doctrine  of  Deimtkm  376—37^ 

Change  of  Voyage   «  880— 88» 

Deviation — 

Without  License  Clauses   WO — 397 

In  relation  to  License  Clauses   398—411 

By  Delay   412—417 

By  Cruising   418—424 

Causes  whidi  justify  a  Deviation   424a— 435 

Of  thggeneral     376.  In  almost  all  voyages,  as  we  have  already  seen, 
iiiitWw       experienee  and  usage  have  preeoribed  a  certain  course  of 
iiavigtttifm,  as  the  safest,  direetest,  a|id  most  expeditioiia 

mode  of  proceeding  from  one  of  the  termini  to  the  other. 
The  course  thus  prescribed  is  the  lawful  course  of  the  voyage 
tenred:  and,  beiiig  a  matter  of  gaawfal  BMoreantile 
is  presumed  to  have  been  contemplated  by  the  parties  to  the 
policy  at  the  time  of  entering  into  their  contract,  and  is, 
^Mteioie,  eonadoped  as  much  ta  l<»m  part  id  the  policy,  as 
though  it  were  in  express  tmns  set  fourth  thmin. 
An  implied        In  every  contract  of  insurance  by  a  voyage  policy,  the» 
Se  poU^**^    meaning  of  the  parties  is,  in  law,  taken  to  be  that  the  assured 
^^^re^     dhall  enjoy  tJie  proledioii  of  the  policy,  only  as  kmg  as  he. 
deriatioo.  +    strictly  pursues  this  regular  course  of  ^e  voyage  insured,  and 
carries  it  on  to  its  termination  with  all  safe,  convenient,  and! 
l^aelUeahie  eQq>editiOQ(&).    It  is  <mly  upon  this  condition,. 

(e)  TIm  ■■bjeoi  of  tyi  ehaptor  aCwti  vojage  ^olielat  oalj,  Isk  ^ 
eaee  oa  »  in  ftbej  oa  a  tki^  tvUle  m  a  dock,  H  was  trnggmM  bgr 
Ulatiirfcwii,  J.,  tiuii  a  departure  from  tin  ptaawibed  locality  would 

only  suspend  the  risk  miMi  liie  tUcp  retemed  to  tiie  loeaUty^-not  ier> 
minate  it,  as  in  the  case  of  a  voyage  policy.    Pearson  v.  Commercial 
Union  Ass.  Co.,  in  the  Ex.  Ch.  (1873),  L.  R.  8  C.:P.  648,  64»;  S.  C,^ 
in  the  House  of  Lords  (1876),  1  App.  Ou.  498. 
(»)  3  Kent,  Oom.  312. 
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^^^tfptxpressed,  but  universally  implied,  that  the  under-  Sect.  376. 
writer  agrees  to  indemnify  the  assured;  any  failure,  therefore, 

to  comply  with  it,  alters  the  nature  of  the  risk  which  the  ^ 
underwriter  has  assumed,  and  frees  him  from  liability  for 
subsequent  loss  (e).    This  taeit  understanding  not  to  depart 
from  the  lawful  course  of  the  voyage  insured  is  technically 
called  an  implied  condition  not  to  deviate  (eZ). 

This  implied  ocmdition  extends  as  well  to  the  time  in  which  implied 
the  voyage  insured  ought  to  be  completed,  as  to  the  traok  or  ^^^^  be 
course  of  navigation  by  which  it  ought  to  be  pursued.  The 
understanding  implied  in  the  contract  between  the  parties  is 
not  only  that  the  ship,  in  sailing  between  the  t^muii  of  the 
voyage  insured,  shall  follow  the  course  which  custom  has 
prescribed;  but  also  that  she  shall  commence  and  compkte 
the  voyage  vri^  that  reas^iable  expedition  which  the 
underwrite  has  a  right  to  expect  (e). 

The  law  on  this  subject  is  thus  stated  in  sects.  42,  46,  47  Mar.  Ins.  Act, 
and  48  of  the  Marine  Insurance  Act,  1906:—  liiSyin 
Sect.  42.— (1)  Where  the  subject-matter  is  insured  by  ^^^^ 
a  voyage  policy  "  at  and  from  "  or  "from'"  a  particular 
place,  it  jiS  not  necessary  that  the  ship  should  be  at  that 
place  when  the  contract  is  concluded,  but  there  is  an 
implied  condition  that  the  adventure  shall  be  commenced 
withia  a  reasonable  (time,  and  that  if  the  adventure  be 
not  so  |(x»nmenoed  ih»  insurer  may  avoid  the  contract. 

(2)  The  implied  condition  may  be  negatived  by  showing 
that  ihe  delay  was  caused  by  otremmstances  known  to  the 
insuier  before  the  contract  was  concluded,  or  by  showing 
that  he  waived  ihe  condition  (/). 

(o)  2  Emerigon,  e.  sdii.  s.  IS,  p.  98.  For  tiie  effect  ot  a  devia- 
tion on  a  fire  poliey  on  a  ship,  see  n.  (a),  anfe. 

(rfVCf.  2  Emerigon,  c.  xUi.  s.  15,  p.  94;  2  Benwke,  System  des  Asse- 
oiifimB  e.  viii.  e.  2,  p.  234;  3  Kent,  Com.  312.  The  language  of  Eme- 
rigon is  marked  with  all  his  usual  terseness  and  perspicuity.  "  Le 
navire  change  de  route  lorsqu',  au  lieu  de  suivre  la  voie  usitee,  il  ©n 
prend  une  diff^rente,  aans  perdre  toutefois  de  vue  I'endroit  de  sa 
destination";  loc.  cit.  PhillipB  defines  deviation  in  more  comprehen- 
sive fceirms,  as  "  the  enhancing  or  varying  from  the  risks  insured  against." 
1  Phillips,  8.  977.  {e)  3  Kent,  Com.  315. 

(/)  As  to  delay  in  the  commencement  of  the  risk,  see  post,  §§  479, 
483. 
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Sect.  46.— (1)  Where  a  ship,  witihout  lawful  excuse, 
deviates  from  the  voyage  contemplated  by  the  policy,  the 
insurer  is  discharged  from  liability  as  from  the  tiiiie  of 
daviatiaii,  and  it  is  immatteial  that  the  ship  may  have 
ngaiaed  liar  lonte  JMm  any  loas  oooars. 

(2)  Thm  k  ad«?ia«ioii  from  tiw  voyage  oontemplated 
bythepoliey— 

(a)  Where  Hie  course  of  the  voyage  is  specifically 
designated  by  the  policy,  and  that  course  is 
departed  from;  or 

(b)  Where  the  course  of  the  voyage  is  not  specifioaUy 
diBsignated  by  the  policy,  Jbut  the  usual  and 
customuy  oouiee  is  departed  from. 

(3)  l!he  iatntum  to  deviate  is  imaia^  tfiefemast 
be  a  defiatm  i&  faot  to  dfoelMage  tiie  insurer  from  his 
laliility  wder  the  oontiaot. 

Seet.  47. — (1)  Where  several  ports  of  discliaige  are 
specified  by  the  policy,  the  ship  may  proceed  to  all  or 
any  of  them,  but  in  the  absence  of  any  usage  or  sufficient 
cause  to  the  contrary,  she  must  proceed  to  them,  or  such 
of  them  ^as  she  goes  to,  in  the  order  designated  by  the 
poHcy .  If  ^he  does  not  thm  is  a  deviatioa  (g), 
(2)  WlwrntlMpolkyisto  '^irtBc^disoiiMge 
a  given  juna,  t^UbbA  aie  not  naoied^  imist,  in  the 

■tewMB  ^  any  usage  or  snfioimit  eane  to  tfao  eootraiy, 
proeeed  to  them,  or  eoi^  of  them  as  she  goes  to,  in 
geographical  order.    If  she  does  not  there  is  a  devia- 
tion (/i). 

Sect.  48.  In  the  case  of  a  voyage  policy,  the  adventure 
must  be  prosecuted  throughout  its  oourse  with  reasonable 
despatch,  and,  if  -without  lawful  excuse  it  is  not  so  prose- 
eated,  the  iiisoror  is  disehai^ged  iiwn  liabiHty  as  £^ 
time  niMtt  jfte  dldaj  became  unreasoaable  ($). 

{g^  See  vo%t,  §§  394,  g86. 
(A)  See  'post^  %  393. 

(i)  Hitherto  the  word  "  deviation  "  has  in  legal  language  been  used 
to  include  delay.  Sep  Hartley  v.  Buggin  (1781),  2  Park,  Ins.  652; 
3  Doiigl.  39;  and  Oompany  of  African  Merchants  v.  British  and 
Foreign  Mar.  Ins.  Oo.  (1873),  L.  R.  8  Ex.  154,  where  it  was  held  that 
delay  was  covered  by  a  plea  of  deviation.  See  also  Hyderabad  (Deocan) 
Od.  «.  Wflloughby,  infra;  Thames  &  Mersey  Mar.  Ins.  Oo.  v.  Van  Laun, 
[ltl71  S  K.B.  48,  noto,  folliMrad  ia  Baod  v.  W«it  Ifotw  Qu 
FmU^  Gq.,  [1917]  S  K.  B.  IS  (O.  A.).  As  the  mwd  «'d0vlatkm'' in 
iti  proper  wmm  liqplifls       Ite  of  qpace  or  leetUty,  it  Is  «n  oidiappy 
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A  clause  by  whidi  the  underwriter  agrees  to  bold  the  s^t.  876. 
assured  covered  in  ease  of  deviation,  or  of  change  of  voynge,  at  Devktioii 
an  extra  premium,  is  now  commonly  inserted  in  policies  (A:), 
and  is  one  of  the  Institute  Clauses  (Z) .  Such  a  clause,  though 
it  provides  that  notiee  mujst  be  given  of  a  deviation,  can  be 
invdcedaftwaloss  (w);  and  where  the  danse  stipulated  that 
due  notice  should  be  given  on  receipt  of  advice  of  a  deviation, 
and  the  assured,  knowing  that  his  ship  had  been  lost,  only 
gave  notiee  many  months  later,  Hamilton,  J.,  thought  that 
as  nothing  conld  have  been  done  on  receipt  of  the  notice,  it 
was  given  sufficiently  early  {n).  Even  when  the  clause  does 
not  expressly  require  notiee  to  be  giv^,  it  has  been  hdd  by 
the  Honse  oi  Loids  tiiat  it  is  an  implied  term  of  the  contract 
that  notice  shall  be  given  within  a  reasonable  time  after  the 
assured  has  been  advised  of  the  deviation  (o). 

Sect.  31  (2)     the  Marine  Insurance  Act,  1906,  provides 
that — 

Wtee  an  joisuraoee  is  effected  on  the  terms  that  an 
additional  premium  is  to  be  arranged  in  a  given  event, 
and  that  levent  happens  but  no  arrangement  is  made, 
then  a  reasonable  additional  premium  is  payable* 

oae  of  the  term  to  make  it  cover  delay,  which  refers  to  time;  and 
fhere  is  no  need  for  the  fiction  that  an  unjustifiable  ddsy  MMMmft  to 
\  deviation.    In  the  Mar.  Ins.  Aet,  lfN)6,  deviation  is  not  deined  as 

including  delay. 

(Je)  See  Hyderabad  (Deccan)  Oo.  t>.  Willoughby,  [1899]  2  Q.  B.  530; 
Simon,  Israel  &  Oo.  Sedgwick,  [1893]  1  Q.  B.  303,  post,  §  380, 
n.  id),  §  387;  Maritime  Ins.  Co.  v.  Steams,  [1901]  2  K.  B.  912.  It  is 
aipprehended,  notwithstanding  that  in  the  Mar.  Ins.  Act  of  1906  tho 
teem  "deviation"  does  not  cover  delay,  that  the  term  ought  in  tho 
^Matioii  daiise  still  to  be  oonstraed,  as  in  Hyderabad  (Deocan)  Oo.  v. 
WSkm^Wsrf,  and  in  T^taaam  k  Henegr  Hkr.  Ins.  €b.  v.  Van  Laun,  [1917] 
9  K.  B,  48,  note,  te  oow  delay,  in  aeocodanee  lotii  its  wrft-eataMlshfti? 
legal  meaning.    See  note  (»),  tupra.  f 

(0  See  Institute  Voyage  CSaoses,  Appendix  B. 

(m)  Greenock  SS.  Oo.  v.  Maritime  Ins.  Cb., 
374;  Mentz,  Decker  &  Go.  v,  llantime  Ins.  Cb.,  [ItS 
15  Oom.  Gas.  17. 

(n)  Mentz,  Decker  &  Oo.  v.  Maritime  Ins.  Ck>.,  »upm.    Smt  qmmre: 

seo  Thames  &  Mersey  Mar.  Ins.  Oo.  v.  Van  Laun,  infra. 

(o)  Thames  &  Mersey  Mar.  Ins.  Co.  v.  Van  Laun,  [1917]  2  K.  B.  48, 
note.  The  House  of  Loi-ds  held  that  a  notice  given  fourteen  days  after 
receipt  of  information  was  not  given  within  a  reasonable  time.  See 
also  Hood  V.  West  End  Motor  Oar,  &o.  Cb.,  [1917]  2  K.  B.  38. 
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Tile  aiditinMl  praniain  oogfat  to  be  sii^  m  it  would  have 

been  reasonable  to  charge  at  the  time  of  the  deviation  or 
change  of  voyage,  if  the  parties  had  then  been  aware  of  it  (p) . 

necesswy  t^^ll.  It  18  not  neoeiflarv  to  prove  that  the  risk  has  been 
AbM         enhanced  by  the  delay,  or  deviation.  The  ondi^rwnter  oaky 
'    undertakes  to  indemnify  the  assured  upon  the  implied  con- 
dition, lhat  the  risk  shall  remain  precisely  the  same,  as  it 
4.  appears  to  be  on  ^  iMse  ni  the  policy,  a«  interpreted  by 
usage.  Directly,  by  the  act  of  the  assured  or  his  agents,  this 
lisk  is  in  any  degree  varied,  even  though  it  be  not  increased', 
ihd  midfiiimter's  liability  oeases  by  the  breadii  of  the  con- 
dition on  idiidi  alone  he  engaged  to  be  liable:  it  is  on  ttiia 
ground  that  every  voluntary  and  unnecessitated  departure 
fram  the  preaoribed  coarse  of  the  voyage,  by  which  the  risk 
is  vwried,  has  been  hM  to  be  a  denation,  whete  the  risk 
be  thereby  increased  or  not  (q) . 
Tb©  loss  need      On  the  same  principle  it  was  held  not  to  be  necessary,  in 
4x>Diiect6d      evier  to  dtiMharge  Hie  iiiid«nmtor,  that  the  sabeeqimt  loes 
d^^Ltton.      Aould  be  dwfwn  to  be  in  any,  effm  ^  renaotest,  degreie 
connected  with  the  prior  deviation;  the  ship  after  the  devia- 
tion may  hm  xetnmed  in  perfect  safety  to  the  direct  course 
of  llie  voyage,  withoot  having  soalakied  the  slighteat  injuiy 
in  oonsequenoe  of  her  departure  from  it;  and  yet  on  the 
ground  that  the  risk  incurred  was  thereby  varied  from  the 
risk  iBMued,  1^  ondenrritier  was  held  to  be  discharged  from 
his  liabjUtj  for  any  loss  subsequent  to  Uie  iemtixm  (r). 


Deviation  378.  Deviation  does  not,  however,  like  unseaworthiness, 

-tiTpSu^''**^  di«ha^  the  wawlerwriter  from  liability  on  the  poUcy,  ab 

;  be  stiU  mudms  liaUe  f or  aU  loss  ii^^ 


ip)  8m  CbMMk  as.  Ob.  V.  lUMm^  Xnn.  €b.,  imQ  I  K.  B. 
Hi  p.  m*,  MmIi,  Itwirnr  *  OkK  «.  MsfHfaM  lat.  0».,  [Itl#]  1  K.  B. 

•I  p.  lia. 

aent. 

(r)  Elliot  V.  Wilaon  (1776),  4  Br.  Pr.  Gas.  470;  Davis  v.  Garret* 
a830),  6  Bing.  716.  See  the  principle  expounded  by  Lord  Campbell, 
O.  J.,  m  Tkm^um  v.  Hooper  (1866),  6  K  &  B.  948  ;  26  L.  J.  Q.  B.  22. 
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deviation.  The  reason  is,  that  the  implied  oonditimi  of  sea-  Bmt.  arc 
wortbineee  relates  to  the  state  of  the  ship  at  tlie  oomtnenoe- 

ment  of  the  risk,  and  is  a  condition  precedent  to  the 
underwriter's  liability  on  the  policy;  the  implied  condition 
not  to  deviate  relates  to  the  conduct  of  the  ship  in  the  course 
of  the  voyage,  and  cannot  by  relation  be  carried  back,  so  as 
to  exempt  the  undei-writer  from  liabilities  incurred  prior  to 
its  being  brokm  («). 

There  must,  as  we  have  already  seen,  be  an  actual  devia-  intention  to 
tion,  in  order  to  discharge  the  underwriter;  a  mere  intention  ^^[^la^^g© 
to  deviate,  never  executed,  is  not  sufficient  (t)  ,  the  nnte- 

writer. 

Moreover,  the  departure  from  the  usual  course  of  the  The  deviation 

voyage  must  be  voluntary,  in  order  to  make  it  a  deviation  (k)  ;  ^JJ^J^  ^ 
but  it  will  be  considered  voluntary  if  it  take  place  through 
the  gross  ignx^anee  ci  tiie  captain  (x). 

S7t.  A«  the  description  of  the  voyage  by  its  termini  Notice  to 
implies  the  condition  that  the  regular  course  of  the  voyage  ofhSende? 
will  be  pursued,  it  seems  to  follow  that  notice  to  the  and«r-  deviaiMm. 
writ^  of  an  ii^entkn  to  depart  from  the  usual  course  (no 
liberty  to  do  so  being  given  by  the  policy)  will  not  prevent 
the  underwriter  from  maintaining  that  such  departure  is  a 
deviatiim  from  the  voyage  insured  (^). 

It  has  even  been  held  that  if  the  under^vriters  insure  a  ship  No  implied 
for  a  voyage,  after  she  has  sailed  on  it,  and  after  notice  that  ^ 

deviation. 

(*)  See  Green  v.  Young  (17«2),  2  Salk.  444;  Har©  v.  Travis  (1827), 
7  B.     Gr.  14. 

(0  Mw.  Ins.  Aet,  IMa,  s.  46  (3),  supra,  §  376;  Kewlej  v.  Byan 
(1794),  2  H.n.  S43;  TheUiMMa  v,  Yexguam  (1780),  1  DoBgL  861. 

(«)  Mar.  Ins.  Aet,  1906,  s.  49  (1)  (b),  mfra,  §f  426. 

(s)  myn  v.  Biifid  A«.  0».  (1798),  7  T.  B.  696. 

(ir)  It  luM  been  keld  in  ik»  Gourt  of  Appeal  tiwt  mte  a  bill  ei 
la^ng  contract  It  is  a  deviation  to  proceed  to  a  port  out  4^  tiM  icg«lar 
coarse  of  tbe  voyage,  though  notice  of  an  inteniaon  to  do  ad  waa  giv«i 
to  the  shipper  of  goods  at  the  time  when  the  bill  of  lading  was  given^ 
Leduo  V.  Ward  (1888),  20  Q.  B.  D.  475.  Phillips  considers  that  tho 
underwriter  ought  not  to  be  allowed  to  eet  up  the  defence  of  deviation, 
on  the  ground  that  it  would  be  a  palpable  fraud  on  his  part  to  sub- 
scribe and  receive  the  premium,  intending  at  the  same  time  to  avoid 
payment  of  a  loss  by  alleging  a  deviatioa  represented  to  h&  intended. 
1  PhiUips,  8.  1041. 
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379.   she  has  already  deviated  from  its  oourae,  they  will  he  difl^ 
oluoged  liy  ^  ^emtim  from  any  M^seqimt  loss  (z), 

Diatinotkm     ^iSQ.  The  cMmtum  of  what  constitateB  domtion  requirit 

deTiatianand  ™*    riboald  be  distingfiished  from  what  is  called  abandon- 


ment or  change  of  voyage.  The  great  distinotion  between  a 
deviatMA  and  a  ohange  or  afaandomiieiit  of  voyage  is,  that  in 
Iks  loaoet  Uto  original  voyage,  as  desoribed  in  llie  policy,  ia 
not  given  up  or  lost  sight  of,  while  in  the  latter  it  is . 

**  A  deviation,"  says  Chancellor  Kent,  is  not  a  change  of 
^foyg^)Mtid  tlie pmpor and  mial ooone of  pefffonaiii|^ 
it.  Tbe  vvyaige  iiMarad  is  iiev«r  lost  sight  of  in  cases  of 
deviation,  actual  or  intended.  If,  however,  the  original  place 
of  destination  be  abandoned,  in  order  to  get  to  another  port  of 
diaeiiaige,  Hie  voyage  itself  beoomeB  dianged,  beoaosa  one  ci 
tile  tmnini  of  the  voyage  is  changed.  The  identity  of  the 
voyage  is  gone,  uid  a  new  and  distinct  voyage  is  sub- 
stituted  "  (a). 

I^Tisions  of      Tbib  rsBidts  of  the  abandopmant  of  the  insurod  voyagre  aie 

Mar.  Ina.  Act  ^ 

Mtoaban-     thus  stated  in  sects.  43,  44  and  45  of  the  Marine  Insurance 
Act,  1906:— 

Sect.  43.  Wkate  the  pkee  <^  dsfaitme  is  specified  by 
the  policy,  and  ;the  ship  instead  of  sailing  from  that  place 
sails  fiom  ^y  ot^r  place,  the  risk  does  not  attach. 


(s^  Mmam  «.  ImHtm  (1914),  S  Ghi^.  M;  8,V,^  §  TmuA, 
1  Harahall,  B.  136.  The  oontnoj  hm  hma  ruled  in  tte  United  8te«M. 
Odes  V.  Marine  Ins.  Co.  (1812),  3  Waah.  0.  G.  B.  IM.  Phillipe  lop. 
forte  tho  American  decision.  See  1  PliiUi^  ft.  1041.  ITAnlanlii^n^ 
agrees  with  the  Englwh  decision,  but  eeems  to  suggest  that  the  policy 
might  be  rectified.  AiWiM,  ath  ed.  tqL  t.  jpw  462.  As  io  iwtitottoit^ 
see  ante,  §  41.  > 

(fl)  111  New  York  Firem.  Ins.  Oo.  v.  I^wrenoe  (1816),  14  John- 
son's R.  46,  and  3  Kent,  Oom.  317.  The  editors  submitted,  in  the 
seventh  edition  of  this  work,  that  even  though  the  intention  of  ulti- 
mately proceeding  to  the  terminiM  ad  quern  of  the  voyage  be  not  given** 
up,  the  departure  from  the  usual  course  miay  be  so  great  that  the 
voyage  k  Mtlly  differeitt  firam  that  deaoribed  in  the  policy.  This  seems 
ia  ke  iiw  vietir  «f  Fteaena  (Im.  vol.  a.  p.  41),  of  Phillips  (vol.  i. 
1.  Mt),  and  ^  Bidlar,  J.,  m  Way  KCodigliani  (1787),  2  T.  B.  80, 
»,puidpeiki^of  AimldUaarif.  See  $  <82,  aola  (»).  0eot.  46 
of  the  Kar.  Ins.  Aet,  190t,  iMmwrer,  aeeaM  ta  aaka  the  eluu^  of 
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Sect.  44.  W,h^  .the  dosdnation  is  specified  in  the  Beet.  880. 
poHoy,  and  tibe  i^p,  instead  of  sailing  for  that  destina-  saUing  for 
tion,  sails  for  any  o<^r  destination,  the  risk  does  not  different 
attach  (6).  deaHnatioii. 

Sect.  45.— (1)  Where,  after  the  oommencement  of  the  Change  of 
risk,  the  destination  of  the  ship  is  voluntarily  changed  W***- 
from  the  destination  oontemplaled  hy  tho  policy,  ttore  is 
said  to  Jbe  ta  change  of  Toyage. 

(2)  Unless  ^oioy  otherwise  provides,  where  there 
is  a  ohange  of  voyage,  the  insurer  is  discharged  from 
liability  as  from  ifche  time  of  change,  that  is  to  say,  as 
from  the  time  when  the  determination  to  change  it  is 
m;anifested;  and  it  is  immaterial  that  the  ship  may  not  in 
fact  have  left  the  course  of  voyage  contemplated  by  the 
policy  when  ,the  loss  occurs. 

^  As  we  have  already  pointed  oat  (c),  the  expressions  Definition  of 
"change"  and  "abandonment"  of  voyage  have  commonly  »«Mf»"' 
been  used  indifferently  when,  either  before  or  after  the  oom- 
mencement  of  the  risk,  the  assured  ahandons  all  thouglit  of 
proceeding  to  the  port  of  destination  originally  prescribed  by 
the  policy.  In  the  Marine  Insurance  Act,  1906,  however,  the 
term  change  of  voyage  "  is  only  used  to  denote  aa  ahamkitt- 
ment  of  the  voyage  after  the  risk  has  attached,  and  it  is  now, 
therefore,  advisable  to  use  it  in  this  restricted  sense.  For 
this  restricted  use  there  was  some  authority  before  the  Act  (<i) . 

(^»)  It  is  submitted  that  in  the  case  of  a  policy  "at  and  Irau''  a 
place,  sect.  44  must  be  xead  together  with  sect.  45,  i.e.,  if  the  voyag« 
was  abandoned  after  the  time  when,  according  to  ordinary  prindflM 
the  risk  has  commenced  "  at "  the  terming  n  qua,  the  case  is  one  of 
change  of  voyage.  Consequently  the  underwriter  is  Hable  for  any  loss 
which  may  have  occurred  at "  the  terminus  a  quo  before  the  voyage 
was  changed,  and  the  assured  is  not  entitled  to  a  return  of  premium,  a« 

be  if  the  case  were  governed  by  sect.  44. 
jSMM        §  870,  note  (0). 

wfKm  *  Cto-      Sedgwick  (O.A.),  [1893J  1  Q.  B. 

W,  m  wliioh  CMC  a  ekm  iMildiiig  ithe  assiiMd  cmred  at  an  extra 
pranimm  in  case  of  <<(^aiife  of  wyage,"  was  lieid  to  be  inoperative 
wliewOe  ship  saUed  for  a  Urmmv»  ad  qmm  lother  than  that  nMmtioned 
m  the  policy.  So  also,  in  Maritiine  Ins.  Ok  v.  Stems,  [1901]  2  K.  B 
912,  Mathew,  J.,  held  that  «  cha^pe  of  Toyage  "  ia  the  devialaoii  clause 
did  not  ooTer  delay  in  the  attadiment  of  4lie  lioii. 
A. — ^VOL.  I.  ^|||||_|||, 
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There  is,  however,  no  neeeesity  to  limit  the  use  of  the  term 
"  fthaadoramt  of  the  vojAge,"  whtdi  volj       projMiefy  he 

•employed,  whether  the  voyage  was  given  up  before  the  tUk 
eotild  attach  or  after  its  attachment. 

The  effect  of  an  abandonment  of  the  voyage  is  to  disehargo 
the  undei-writer  from  all  liability  on  the  policy  from  the 
moment  the  purpose  of  so  abandoning  the  voyage  is  definitely 
imied  (e).  ^nee,  if  Hie  popptm  fce  fixed  bclbro  tiito  oom- 
mencement  of  the  risk,  the  policy  is  void  ab  tnitiOy  and  the 
lisk  never  attaches;  if  it  be  not  formed  till  after  the  risk 
attaches,  the  undorwriter  is  disoharged  firam  all  liability  tor 
leases  ivhich  may  aome  sabeeqnentiy  to  its  having  horn 
formed,  although  such  loss  may  take  place  while  the  ship  is 
still  on  the  track  common  both  to  the  voyage  insured  and  to 
liat  lAMk  u  anbatitatod  lor  it  (/). 

An  intention  to  deviate,  on  the  other  hand,  may  be  defined 
lo  he  a  punwiu  to  dspart  from  the  true  oonrse  of  the  voyage 
without  giving  up  the  design  of  nltiiBately  proceeding  to  the 
terminus  ad  quem ;  however  decisively  such  an  intention  may 
he  loacmed,  yet  the  underwriter  remains  liable  for  all  loss 
inaanad  prior  to  its  being  aotnally  carried  into  effect;  >.e.,  a« 
long  as  the  vessel  is  on  the  direct  course  of  the  voyagie 
insured,  and  before  she  has  reached  the  dividing  point  (p). 


(e)  So  Arnoold,  2nd  ed.  ivol.  i.  p.  397.  The 
Act,  1906,  s.  45  (2),  MM  the  word  "  manifested." 

(/)  8m  2  SBMrigon,  c.  xiii.  «.  11  and  14,  pp.  82,  92.   Bo^  tiie 

sections  here  referred  to  must  be  eonsiilted  in  ordw  ia  diaoover  tiiat 
the  French  law  is  identical  with  ours  oai  the  present  subject.  In  the 
former  of  these  sections  the  learned  author  discusses  what  he  calls  "  le 
voyage  rompu  avant  le  depart;"  in  the  second  "  le  voyage  ctiange." 
See  also  2  Benecke,  System  des  iVasecuranz,  314 — 325.  In  the  United 
States  the  Court  of  Errors,  in  a  case  of  N.  Y.  Firemen's  Ins.  Co.  v. 
Lawrence  (1816),  14  Johns.  46,  reversing  the  decision  below,  held  that 
the  voyage  was  changed  from  the  moment  the  master  had  determined 
upon  »  warn  dwitinttkm,  attbongli  lie  had  not  entered  upon  the  altered 
ISm  dU^  WM  eiH^ond.  1  FhUlipe,  s.  966,  wlwrs  tiie  aniiior 

(f)  8m  Woolridge  v,  BoydeU  (1778),  1  Doogl.  16  (a)  j  Thelluseon 
«.  gM§MBM  (1780),  1  Dougl.  361;  Kewley      Ryan'  (1794),  2  H.  Bl. 
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881.  The  following  case  well  illustrates  the  difference  Sect.  381. 
hetween  an  ahandonment  of  tho  voyage  and  an  intention  to  Cases 

«.      1     1  >}  illustrauiiff 

doYiate:— A  ship,  insared  "from  Maryland  to  Cadiz,  diflbnmt 

cleared  out  for  Falmouth,  in  this  country,  gave  bonds  to  land  aWonment 
her  cargo  in  Great  Britain,  and  sailed  with  the  intention  of 
making  Falmoalli  her  port  of  destination:  she  was  oaptared  to  deviate, 
while  on  the  common  course  hoth  to  Falmouth  and  Cadiz.  Joj^^elL*^* 
It  was  contended  that  this  was  a  mere  case  of  intended 
deviation.   The  Court,  hormnx,  said  that  it  was  a  change 
of  voyage;  that  on  whidb  the  vessel  sailed  was  diffwent  from 
the  voyage  insured,  and  they  accordingly  held  the  under- 
writer not  to  he  liahle  for  the  loss,  though  it  had  taken  place 
hefore  the  ship  passed  the  dividing  point  (^).  LordMansfield 
thus  distinguished  the  case  from  that  of  an  intended  devia- 
tion:— "  In  all  cases  of  that  sort  the  terminus  a  quo  and  ad 
quem  are  oertain  and  the  same;  hut  in  the  present  case  the 
^emimtM  odl  gwem  has  heen  altered,  for  theie  was  no  int^ 
of  going  into  Cadiz  at  all." 

On  the  other  hand,  the  principle  that,  if  the  termmus  ad  P^^^^ 
quem  he  not  abandxmed,  a  mere  intenticn  to  deviate,  not 
carried  into  effect,  stiU  leaves  the  underwriter  liahle  for  all 
loss  that  takes  place  before  the  ship  has  passed  the  dividing 
point,  is  illustrated  hy  the  following  cases  (»): — 

The  master  of  a  vessel  insured  "from  Guadalonpe  to  TheUnnoiir. 
Havre  "  had,  in  pursuance  of  his  instructions,  formed  the 
intention  of  sailing  first  to  Brest,  as  the  safest  way,  in  time 
of  war,  of  getting  to  Havre,  which  latter  plaoe  still  ooatiniied 
the  port  of  the  ship's  ultimate  destination;  this  was  held  to 
he  a  mere  intention  to  deviate,  leaving  the  underwriter  liable 
for  the  loss  of  the  »tdp  he£oi6  she  had  reached  the  dividing 
point  at  which  the  course  to  Brest  diverges  from  that  to 
Havre  (;). 

(A)  Woolridge  v.  BoydeU  (1778.;),  1  Dougl.  16  (a). 

(0  Foster  v.  Wilmer  (1746),  2  Str.  124»;  Oarter  v,  Bof«l  ISaask, 
Am,  Oo.,  cited  ibid.;  TheUiunMi  v.  Fergussoii  (1780),  1  Dm^^.  961; 
Kewley  v,  Byan  (1794),  2  H.B1.  843;  Heseitcm  v,  Allmttt  (Iflii),  1 
H.  ft  8.  46;  Hue  v,  mvis  (1827),  7  B.  Ic  G^.  15. 

0)  TlteUoiioii  V,  Vergnmim  (1786),  1  Tkm^,  861.   If  Hie  nuwtar 

34(2) 
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Sect.  381.  So,  where  a  vessd  insured  from  Gxaoadft  to  hh^epoA**^ 
r.  took  oat  demnoes  for  0«*,  at  whidi  place  the  master  was 
iiwtnieted  and  intended  to  put  in,  though  bound  ultimately 
for  Liverpool,  and  the  ship  was  lost  before  reaching  the 
dividing  point,  Hie  Court  held  that  the  voyage  ocmtinued  the^ 
aatoe;  tiie  design  of  putting  into  Coric  being  only  an  intefntiou 
to  deviate,  which  oould  not  discharge  the  underwriter  from- 
the  loss  (k), 

Goods  iasorod  from  Liverpool  to  London,  but  the 
master  had  taken  in  goods  for  Southampton,  and  did  put  in 
there.  The  Court  held  this  a  deviation  which  discharged 
the  underwriters  f  r^jm  subsequ^t  loss,  but  not  horn  lorn 
occurring  before  the  ship  divei^  from  the  course  of  her 
voyage  to  London  in  order  to  go  into  Southampton  (I) . 
A  A^ven     Where  a  ship  sailed  with  an  intention  to  deviate  by  putting 
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^to  r^rt  ^  iiri»i»edi«te  part,  but  before  she  turned  ^  for  that 

Id  ^leh  she  purpose  was  overtaken  by  a  storm  and  driven  into  that  very 
intended  i.   j.!.  *  i  1 1 

todsomt.     Po^t'        was  held  no  deviation,  and  of  no  effect  on  the- 
un^rwzit^'s  Itabilitj  (m). 

Jf  ^^2-  sometimes  a  matter  of  very  nice  iiuM»wi^|^fttiftn 
M^Mn  to  draw  the  line  between  an  intention  to  deviate  and  an 
de^ateLd  *feMidcwinOTt  of  the  voyage;  the  test  in  all  cases  is  whether 
JkTt^Sl*.  terminus  ad  quern,  specified  in  the  policy,  remains  the 

ultimate  place  of  intended  ckstination;  if  it  does,  tkm  the 
de^in,  tfaoBgh  fonbed  befm  sailing,  of  putting  into  any 
odier  port,  or  taking  an  intermediate  voyage,  in  the  way  to- 
such  ultimate  place  of  destination,  does  not  amount  to  an 
•kmifanimmt  of  the  voyage  (»). 

acted  bot}^  fide  and  reasonably  for  the  pnrpoee  of  avoiding  capture 
the  insurance  would  have  remained  in  force  vnm  alter  the  tMjr  kil  jfcr 

direct  course  to  Havre.    See  post,  §  432. 

(k)  Kewley  v.  Ryan  (1794),  2  H.  Bl.  343.  *^ 
(0  Hare  v.  Travis  (1827),  7  B.  &  Or.  14. 

(«•)  Kingston  v.  Phelps  (circa  179d),  cited  7  T.  R.  165;  so  held 
aim  in  ibe  Untted  Stetoe,  Hbbart  v.  Norton  (1829),  8  Pick.  Mass.  R.  159. 

(»)  Araoniid'B  wetds  weie  ''does  not  necessarily  amount  to  a  change 
•f  voyage and  wovd  "  neeeBaarUy  "  suggests  that  he  did  not 
mak  Oe  tert  jneiitioned  in  ilie  test  mider  aU  dzenmstances  conclusive., 
flee,  hgmmm,  liie  edttfaKn'  note,  mUe,  §  880. 


KMAP.  XV.] 


CHAN0E  OF  VOTAGB. 


m 


In  one  case,  where  the  voyage  insured  was  "  from  Heligo-   Seet.  S88. 
land  to  Memel,"  it  appeared  that  the  ship  sailed  with  a  Heaelton  v. 
preponderating  purpose  to  proceed  to  Mesnel,  but  with  orders 
to  go  into  Gott^burg  to  learn  whether  it  would  Ije  safer  to 
proceed  to  Memel  or  to  Aiilialt;  and  the  ship  was  aftc^^va^ds 
captured  in  sailing  from  Heligoland  to  Gottenburg,  Avhile  on 
the  direct  coarse  both  to  Anhalt  and  to  Memel.  Lord  Ellei-  -f- 
borough  held  that  there  was  only  an  intention  to  deviate  to 
Oottenburg,  and  that  the  contingent  purpose  of  going*  to 
Anhalt  was  not  a  change  of  vojage,  and  consequently  that 
the  underwriters  were  not  discharged  (o) .    His  Lordship 
considered  that,  as  the  original  port  of  destination  had  not 
been  definitively  abandoned,  there  had,  in  this  case,  been  "  a 
good  inoepticm  of  the  voyage  under  a  fluctuating  purpose." 

4  382a.  In  a  case  d(K'idod  shortly  before  the  Marine  lusur-  Thames  & 

ance  Act  came  into  force,  the  House  of  Lords  seem  to  have  ^^i^.^* 

gone  beyond  flie  pieirioas  a«<liorities  in  expressing  the  view 

that  the  insured  voyage  liad  been  abandoncxi  (p) .  The 

respondents  had  contracted  to  deliver  a  cargo  of  Australian 

cattle  at  a  port  in  Northern  China  for  the  use  of  the  G^man 

Government,  Aough  not  by  direct  agreement  with  the 

Government,  there  being  two  intermediate  contractors.  The 

cattle  under  the  contract  -were  to  be  shipped  in  October;  but 

the  respondoits  imij  diipped  ^em  in  November.  Li  *he  bills 

of  lading,  Taku  was  made  the  port  of  delivery,  and  I  he  master 

was  given  power,  if  Taku  wa^  unsafe  by  ix^ason  of  ice,  to  land 

the  cattle  at  any  other  safe  port.    The  rcfl^ondents  effeoted 

two  policies  of  insurance  with  the  appellants  oa  the  cattle 

against  mortality  during  transit.    One  policy  was  expressed 

to  be  from  Australia  * '  to  the  vessel's  port  or  ports  of  dischai^ 

in  China,"  and  gave  leave  for  the  ship  "  to  proceed  and  8ul 

to  and  touch  and  stay  at  any  ports  or  places  whatsoever  in 

the  course  of  her  said  voya^  for  all  necessary  purposee."  The 

(o)  Heeehon  v,  AUnntI  (1818),  1  M.  &  S.  48. 

(p)  Thames  &  Mersey  Mar.  Ins.  Go.  t^.  Van  Laun  (1885),  now  ze» 
ported  [1917]  2  K.  B.  48  n.  The  editors'  summary  of  the  very  complicated 
facta  of  the  case  ia  baaed  on  the  x>olicie8  and  a  verbatim  tranacripfc  of 
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••eluasaa.  otlier  policy  iras  f<Mr  a  "myage  from  Aiistfalia  " to  Okma 
Borta*' ;  it  oontaiiied  a  aifiiilar  Iieaifle  dattse  and  an  additional 
datiac  which  gave  liberty    to  proceed  to  and  call  at  any  ports 
or  places  on  this  side  and  heyoiid  the  port  of  destination  back- 
waidaandl^irwaidafmrallpiirpoaea."  Qn^lM  Deo^ber, 
1900,  tile  vessel  arrived  at  Wei-hai-Wei,  where  the  master 
heard  that  Tekn  was  blocked  by  ice.   He  was  ordered  by  the 
aasQved  to  mat  for  further  inatractions.    1^  GenWi 
OoM'iiUMMi  had  previously  intimi^ed  that  in  oonseqncmoe 
of  the  delay  in  shipment  they  would  not  accept  the  cattle, 
and  fruitless  negotiations  followed  between  all  tlie  parties 
aoBoened.  At  Ike  aaina  ^e  the  assured        also  making 
inquiries  as  to  the  possibility  of  disposing  of  the  cargo  by 
sale  afloat  at  Wei-hai  Wei  or  at  Vladivostok.    On  the  25th 
BeosmiMr  the  flfluter,  being  in  want  of  mter,  wait  toGUEoo. 
Legal  proceedings  having  been  taken  in  Germany,  the  Court 
on  the  2nd  January,  1901,  authorized  the  sale  of  the  cattle 
without  prejudice  to  the  rights  of  the  parties,  and  on  the  did 
tlM  MMMd  ielegia^ked  tor  the  fDRSler  to  pfooee^ 
The  ship  arrived  at  Woosnng  on  the  6th,  and  was  kept  there 
by  the  agents  of  the  assured  until  the  16th,  when  by  the 
•gents' oidar  flbe  WIS  taken  op  to  Shanghai  and  at  oim  00^ 
Mamd  to  knd  the  oatde.   During  all  this  time  there  was 
great  mortality  among  the  cattle,  and  on  the  26th,  owing  to 
an  outbreak  of  rind^^pest,  the  authori^  ardsrad  thrar 
diaohaige  to  be  stopped,  and  the  oatOe  romaiaiBg  <»i  boaid 
to  be  thrown  into  the  eea.   The  action  having  been  brought 
to  recover  for  the  loss  of  the  cattle,  Kennedy,  J.,  held  that 
tiiere  was  a  dsviataoii,  by  raaaoii  of  the  dtlay  at  Wtt-hai-Wai 
.'i^iala^aaaiuiiod  ww»  trying  to  find  a  way  out  of  the  financial 
complications  in  which  they  were  involved  and  were  discuss- 
ing the  feasibility  of  selling  the  cacgo  afloat  or  finding  tha 
eaigo  to  VladiToatok  or  elsewhere.  He  ocmsiderod,  however, 
that  there  was  no  proof  of  euch  a  formal  or  definite  intention 
aot  to  send  the  cargo  to  a  Chineee  port  of  deatination  aa  wooki: 
mmmat  to  an  abandonment  «l  the  insured  voyage.  On  the 
ground  of  delay  and  other  grounds  the  learned  judge  gave 
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judgment  for  the  defendants  (q).  This  decision  was  reversed  88a». 
by  the  Court  of  Appeal  (r),  but  wias  lestored  by  the  House  of 
Lords.  Lord  Halsbury,  L.  0.,  said  that  there  was  a  clear 
deviation,  and  that  he  would  be  prepared  to  find  as  a  fact 
that  the  voyage  was  abandoned,  and  that  the  real  object  of 
keeping  the  master  waiting  for  orders  was  to  see  whether  the 
cattle  could  not  be  disposed  of  to  greater  advantage  than  b\ 
attempting  to  deliver  them  in  pursuance  of  bills  of  lading. 
Lord  'Macmaght^  and  Lord  James  conenrred  in  this  judg- 
ment, and  expressly  stated  that  in  their  opinion  the  voyage 
had  been  abandoned.  Lord  Robertson  also  concurred  in  the 
Lord  Chancellor's  judgment.  Lord  Davey  agreed  with 
Kennedy,  J.,  that  there  had  been  a  deviation,  and  inclined, 
though  less  strongly  than  the  other  Law  Lords,  to  the  view 
that  the  detention  of  the  ship  at  Wei-hai-Wei  amounted  to 
an  abandcmment  of  the  voyage.  "  It  is  <^  a  nioe  qmd«i||M 
on  the  facts,"  he  said,  "  whether  an  interruption  of  the  voyage 
amounts  to  a  deviation  only  or  is  a  change  of  voyage.  The  4- 
usuiO^lgiMrhether  the  ukiiiiate  term^ 
the^;S^  tto  pi«eBt  c«e  it  may  1»  d«JK«d  whed«* 
the  detention  of  the  ship  at  Wei-hai-Wei  and  Chefoo,  not 
(or  any  purpose  connected  with  or  for  the  purposes  of  the 
voyage  insured,  but  for  the  reason  and  und^  the  circum- 
stances discdoesd  by  the  evidaioe,  did  not  amount  to  an 
abandonment  of  that  voyage.  It  may  be  that  Shanghai  wa^ 
a  port  to  which  the  foaater  might  have  taken  the  ship  when 
he  found  that  the  port  of  Taku  was  ice-bound,  but  he  wmt 
there  and  was,  in  fact,  ordered  to  go  there  for  a  purpose 
different  from  that  contemplated  in  the  original  voyage." 

The  'Lords  ^^Mar  to  have  been  of  opinion,  though  without 
deciding  the  case  on  this  ground,  that  as  regards  a  p(dicy  on 
cargo,  the  abandonment  of  the  intention  to  deliver  the  cargo 
under  the  biU  of  lading  contract  amounts  to  a  change  of 
foyage,  although  the  assured  has  not  given  up  the  intantion 


(q)  There  is  an  epitome  of  his  judgment  in  the  Shipping  Gazette, 
2nd  AprU,  1903. 

(r)  See  Shipping  Gazette,  10th  Nov.,  1908. 
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tion  of  the  terminus  ad  quern  in  the  policy.  For  this  pro- 
poutioQ  the  Marine  InsoEaiioe  Act,  1906,  does  not  aff(»d  any 
sapiMHt.  fieolion  45  cf  tiie  Act,  the  <xily  seoti<Mi  whidh  deals 
with  the  point,  says  that  thei'e  is  a  change  of  voyage  where 
after  the  commencement  of  the  risk  the  destination  of  the 
dbip  is  ¥ohuilarily  changed  Irani  the  destination  oontemplated 
hy  the  policy-— not  the  destination  ocmtemplated  by  the 
contract  between  the  cai^-owner  and  the  shipowner  (s). 

^^^J^JljJ^  383.  The  forced  interposition  of  an  intermediate  voyage 
yoyagre hM^  mil  not  disohaige  the  nnderwriters  if  there  be  no  abandcm- 
j^j^^^"  mmt  of  the  original  adTenture,  but  the  ship  be  lost  while 
Passmore.      prosecuting  it  (^) . 

^  A  dlip  -was  insmed  <m  a  round  voyage  from  Lisbon  to 
Madeira,  £rani  Madeira  to  Saffi  on  tiie  coast  of  Africa,  in 
ballast,  and  thence  back  to  Lisbon  with  a  cargo  of  wheat," 
and  an  insurance  on  the  freight  of  the  wheat  from  Saffi  to 
liflboii "  was  effected  on  a  representation  that  the  ship,  which 
was  then  at  Madeira,  was  about  to  pursue  her  voyage  to  Saffi 
'  immediately.  Instead,  however,  of  doing  this,  the  captain 
was  forced  by  his  crew,  alarmed  by  reports  of  M^wyiifai 
camisers,  to  ti^e  tiie  diip  back  from  Madeira  to  Lisbon.  On 
his  arrival  at  Lisbon  the  charterers  insisted  on  his  taking  the 
ship  direct  from  that  port  to  Saffi  in  ballast,  which  he 
a@o(ffdingly  did,  loaded  a  ca^  of  wheat  at  Saffi,  and  was 
captured  while  sailing  on  his  homeward  passage  from  Saffi  to 
Lisbon.  In  an  action  on  the  freight  poli6y,  the  Court  wore 
clearly  of  opinion  that  there  had  been  no  abandonment  of  the 
original  adiventnre;  and,  moreovetr,  lhat  as,  when  taken,  she 

(«)  la  KjMBee  88.  Go.  v.  Yovag  (1911),  lA  Gom.  Gaa.  129,  SersHoA, 
J.,  refused  to  restrict  the  dumiMm  of  tiie  TOjagie  demribed  in  the  pduj 
by  reference  to  the  charter-party.  The  ship  was  insured  for  a  voyage 
to  a  port  or  ports  of  discharge  in  Soutii  America,  while  the  charter- 
party  only  provided  for  a  dischargie  at  one  pwrt.  The  shipowner  and 
the  charterer  afterwards  agreed  to  have  the  cargo  discharged  at  two 
ports,  and  the  learned  judge  held  thaik  a  loss  on  the  voyage  from  the  first 
to  the  second  port  was  covered. 

(0  See  Mar.  Ins.  Act,  1906,  s.  49  (1)  (b),  pott,  §  424a. 
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was  sailing  from  Saffi  for  Lisbon,  the  voyage  actiiaUy  insured  Sect.  883. 
m  thef reight  policy,  the,  underwriters  were  not  discharged(M) .  " 

384.  If,  ho!wever,  the  ship,  without  justifying  cause,  after  lu  general  an 
aooomplishing  part  of  her  voyage  insured,  saik  on  a  distinct  ^"^e*^** 
.    intermediate  voyage,  not  allowed  by  the  usage  of  trade,  and  charges  the 

neither  subordinatse  to  nor  cainected  with  the  voyage  con- 
f-  templated  as  the  principal  object  of  the  contract,  she  will  be 
considered  as  having,  for  the  tiipe  at  least,  given  up  all  in- 
tention of  proceeding  to  her  primary  deatinatiMi,  and  the 
nnderwriter  will  be  discharged  from  all  loss  that  may  take 
place  after  she  has  engaged  on  such  intermediate  voyage, 
although  the  captain  mlay  still  intend  ultimately  to  proceed 
to  the  original  termmm  act  quern  (v) . 

How  strictly  this  rule  is  enforced  appears  from  the  follow-  Way  v. 
ing  case:— A  ship,  insured  at  and  from  the  20th  October, 
1783,  from  any  ports  in  Newfoundland  to  Fahnouth  or  her  - 
port  or  ports  of  discharge  in  England,"  sailed  on  the  1st  of 
October  from  her  port  in  Newfoundland  to  fish  on  the  Banks, 
where  she  continued  fishing  tiU  the  7th,  on  which  day  she 
sailed  from  the  Banks  to  England.  On  the  20th  October 
she  was  sailing  on  a  course  common  both  to  a  voyage  from 
the  Banks  to  England  and  from  Newfoundland  to  England, 
and  on  this  course  she  ec»itinaed  until  and  at  the  time  of  the 
loss  for  whidi  the  action  was  brought. 

Buller,  J.,  held,  that  as  the  voyage  insured  was  from' 
Newfoundland  to  England  direct,  and  that  on  which  the  ship 
sailed  was  from  N^irfoandhmd  to  the  Banks,  and  then  to 
England,  the  ship  had  never  sailed  on  the  voyage  insured, 
and  the  policy  had  never  attached  (x).   Ashhurst,  J.,  heW,* 

(u)  Driscol  V.  Passmore  (1798),  1  B.  &  P.  200. 

(^2  Bottomley  v.  BoviU  (1826),  5  B.  &  Or.  210;  see  also  Hamiltoa 
V.  Siieddon  (1837),  3  M.  &  W.  49.  «mxiiw« 

V^r  ^      ^'        ^  §  380,  note  (.). 

HiiUipg  and  Benfieke  dindit  ilie  dedsion  on  the  same  <.round,  vk.,  that 

^Urmtnui  «^oftteri8kwa.«ie20fehof  October,  before  which  day 
tte  vimA  was  OB  «i»  .pedlled  voyage  »:  but  was  she  so?  She  was  on 
t&e  Mane  birt  not  OA  tiie  same  viaggUm,  See  Benecke,  System  dea 
A«eeiif«iia,  vol.  li.  p.  381;  and  1  PhiflipB,  s.  m. 
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Oiat  cither  the  ship  sailed  on  a  diffeiwit  voyage,  or  there  had 
hem  a  devi«tioii.  Tkt»  gioiifids  <mi  n^eh  the  renuaing 
judge,  Grose,  J.,  decided  do  luxt  appear  cleady  in  Ae 
report. 

385.  Whether,  in  point  of  fact,  the  intention  to  abandon 
the  ongiBAl  dtntiaatiirn  of  the  voyage  had  heen  dehnitively. 
adopted  at  the  time  kta  is  MMnetimet  a  nice  questioff 
of  ovidenco,  and  the  fact  of  sailing  does  not  necessarily  mixm 
into  the  determination  of  it  Cy).  The  conduct  of  the  assured 
while  the  ship  is  stili  m  port  amy  he  snoh  M»  in  case  of  m 
policy  "  at  and  from,"  will  alt«r  his  rektioDawifii  the  under- 
writer entirely. 

Whflii  a  pefson/'  says  Lord  Eldon,    is  insured  '  at  and 
'  a  port,  the  pro^hloMHitinnaiMe  of  the  ship  in  that  port 
is  in  the  contemplation  of  the  parties  to  the  contract.   If  the 
ownm,  or  persons  having  authority  from  them,  change  their 
intention,  and  tiie  diip  is  d^yed  in  that  p<^  for  the  purpose 
of  altering  the  voyage  and  taking  in  n  different  cargo,  the 
underwriters  run  a  different  risk,  if  such  change  of  intention 
is  not  to  affeet  tiie  oontract"  (0). 
4~  The  case  alluded  to  was  i^:— A  British  ahip,  b«ng 
expected  to  arrive  in  Cadiz  with  a  cargo  of  fish,  her  owners 
gesit  iaatmotions  to  their  agents  there  to  ballast  the  ship^ 
aftw  die  had  disdiaiged  her  cargo,  with  wdt,  and  procorei 
freight  for  her,  if  possible,  to  Clyde.  When  iJie  ship  aitived, 
the  French  army  had  got  possession  of  the  saltpans  round 
CMis,  so  that  no  salt  eonld  he  prooored.  The  agents  there- 
npon  wrote  to  the  ownm  Aat  they  had  resolf^ed,  with  the 
concurrence  of  the  captain,  to  despatch  the  ship  to  Liverpool 
tetoadwithsaltfcwNowfoundland.    The  owners  accordingly 
insured  the  ship  "st  and  fnm  Gadia  to  her  port  (a  pcota  of 
discharge  in  St.  George's  Channel,  including  Clyde."  Much 
time  having  heen  spent  in  discharging  the  fish  at  Cadiz  thei 

(y)  For  a  good  illustration  of  this,  see  Hall  v,  Bvowa  (1814),  2 
Dow,  367,  a  case  which  sfcaudB  too  mnek  on  Hi  own  ptitkida*  olie«m- 
gtances  to  be  of  any  valoe  «BMpi  aa  aa  fliiiaifallon. 
(s)  1  Bligh,  100. 
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agents,  thinking  that  the  ship  would  arrive  too.  late  at  ^'^©w-  Saet.  880. 
loimdland  if  sent  first  to  Liverpool  for  salt,  resdlved,  after 
consulting  with  the  master,  to  load  the  ship  with  what  salt 
they  could  procure  at  Cadiz,  and  despatch  her  direct  foa- 
Newfoundland.  They  again  wrote  to  the  owners  of  this 
proposed  altmtion.  Ahout  a  week  after  the  date  of  this  last 
letter,  the  ship,  while  still  in  the  bay  of  Cadiz,  and  before  she 
had  entirely  discharged  the  fish,  or  taken  any  steps  towards 
oomlneiidug  the  direct  voyage  from  Cadiz  to  Newfoundland, 
was  taken  by  the  French  and  burnt  where  she  lay. 

Upon  this  state  of  facts,  the  Scotch  Court  three  times 
decided  that  the  "MftigihrT  so  destroyed,  waa  otill  und«r  th& 
protection  of  the  policy;  hut  the  House  of  h&rdi  finally! 
reversed  their  decision  on  the  ground  that  a  fixed  determina- 
tion had  been  formed  to  ahand(»i  the  voyage  insured  before* 
the  loss  took  place 

Lord  Eldon,  in  the  course  of  his  judgment,  said:  "It  whatia 
appears  throughout  the  correspondence  that  the  captain  and  a^ST  ^  * 
the  agents  had  taken  upon  themselves  to  direct  and  altw  the  in^i^^ion  f 

to  change  the 

destinati<m  of  the  ship  witii  t^  acquiescence,  at  least,  of  the  Tojage. 
owners.  .  .  .  Undoubtedly  a  mere  meditated  change  does  not 
affect  a  policy;  hut  circumstances  are  to  be  taken  as  evidenoe 
of  a  determiiiation;  and  what  better  evidence  can  we  have 
than  that  those  who  were  authorized  had  determined  to 
change  the  voyage?  In  my  opinion  the  voyage  was  ahan- 
domed,  and  I  have  the  highest  authority  in  Westminstw  Hall 
that  opinion"  (6). 


886.  In  the  United  States  it  was  decided  by  the  Supreme  ^^^^ 
Court  of  New  York,  and  in  the  Court  of  Errors,  against  the  ^MtedStates 
opinion  of  Ghanc^<M:  Kent,  that  the  aisured  may  recover  for  ckaago  of 
any  loss  which  may  happen  before  the  determination  to  ^^^'^^ 
change  the  voyage  is  manifested  by  some  act  whereby  the 
risk  insured  againist  is  affected  and  changed;  and  that  ooaoe- 
quently,  liiough  all  intention  ol  p^lllfei^  to  the  termmus 


(«)  Taaker  Ouimuighaiii  (1819),  1  Bligh,  87. 
ib}  im.  m,  102. 
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ad  qnem  may  have  been  ^tirely  a^ndoned  at  the  time  of 

loes,  yet,  if  the  vessel  be  lost  befoa-e  she  reach  the  dividing- 
pmnt,  this  must  be  regarded  as  having  only  the  same  e£Eect| 
as  an  ioten^m  to  dovii^,  and  will  not  dta^Mge  the  nnder- 
writer  from  antecedent  loss  (c). 
But  the  This  deoisioii  aopears  entir^y  irreconcilable  with  the 

English  rule 


prindple  wfaidi  has  been  mtheat  admitted  or  acted  on  in  all 

the  English  cases,  and  is  affirmed  in  the  Marino  Insurance 
Act,  1906,  viz.,  that  the  identity  of  the  voyage  depends  on  its 
termini,  and  ^t  direcdy  the  intenticm  has  hem  deliberately 
formed  of  abandoning  the  termmus  ad  quern  of  the  original 
voyage,  the  vessel  is  sailing  on  a  new  voyage,  and  is  out  of 
the  pioteotion  of  the  policy  {d). 
Abandonment     On  the  other  hand,  it  is  clearly  implied  in  the  provisions 
ret'I^pectiTO   of  the  Act  that  the  underwriter  will  be  liable  for  all  loss 
^  inonrred  pnor  to  the  manif estation  of  a  d^nitive  purpose 

of  abandoning  the  original  voyage,  and  that  it  is  only  wheie 
the  purpose  of  changing  the  voyage  has  been  fixed  before 
the  commenoemoit  of  the  risk  that  it  can  avoid  the  policy 
ab  miiio  . 

Cfcwigecf  387.  Where  a  marine  policy  on  goods  covered  a  land 
both  sea  and  transit  following  a  sea  voyage,  the  Court  of  Appeal  has 
^*"^'*  h^  tint  to  detwffliM  whether  the  policy  ev«r  attadied,  the 
termirms  ad  quern  of  the  sea.  voyage  only  must  be  taken  into 
consideration.  Therefore,  where  the  insurance  was  on  goods 
inMii  liie  Meney  to  any  port  in  Spain  this  side  of  Gibraltar, 
and  Hkeoice  by  inland  conveyance  to  any  pkee  in  the  interior, 
and  the  goods  destined  for  Madrid  were  shipped  to  a  port 
on  the  east  side  of  Gibraltar,  they  held  that  the  risk  had 
never  attached  (e)- 


(e)  LsinaM  v,  OoM  las.  0».  (UU),  11  jduw.  240;  N.  Y.  Fif*- 
Mi's  las.  Go.  «.  LMmnw  (161«),  U  JoIibs.  46;  eitod  1  PhUlips,  Ins. 
t.  916,  wkm  ilM  iMnad  wiiter,  who  wouoowtty  states  that  Chancellor 
Mmdfk  fmigmat^  was  menrcd  ^  by       i«si  of  tiie  GMui, 

firom  it. 

(rf)  See  3  Kent,  Com.  317,  where  the  English  rule  is  approved, 
(e)  ffiwMi,  luMl  &  Go.  V,  SedgwkJc  (0.  A.),  [1693]  1  Q.  B.  303. 
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The  policy  contained  a  claujse,  now  very  common,  to  the  Sect.  387. 
eiect  that  deviation  or  change  €i  voyage  w&a  to  be  held 
covered  at  a  premium  to  be  arranged;  but  the  Court  held 
that  this  stipulation  did  not  apply,  as  the  ship  had  never 
flailed  on  the  voyage  insured,  uid  the  policy,  theref<»e,  hadf 
never  attadied(/). 

388.  The  mere  fact  of  taking  in  goods,  and  clearing  out  What  is  not 
for  a  different  port  to  that  named  in  the  policy,  as  the 
tmmmus  cut  quern,  does  not  per  se  amount  to  a  change  of 
voyage;  for  this  may  have  been  done  with  the  design  of 
putting  into  such  port  in  the  way  to  the  (»rigiQaI  terminus, 
and  of  .ultimately  carrying  out  the  original  adventure.  In  ^ 
this  case  it  would  be  a  mere  intention  to  deviate,  and  not  a 
change  of  voyage;  and  the  assured  would  still  be  Uable  for 
all  loes  incurred  before  pasung  the  dividing  point  (g).  So, 
d  fortiori,  it  is  no  change  of  voyage  for  a  ship  insured  to 
two  or  more  named  ports  of  discharge  to  take  in  goods  and 
clear  out  for  only  one  of  them  (h). 

With  regard  to  i^iortening  ike  voyage,  it  appears  that  a  Sliorteniiig 
ship  insured  to  several  successive  ports  may  terminate  the  ^  ^""W** 
voyage  at  one  of  the  nearer  ports  without  vitiating  the 
policy  (f);  but  it  is  o^imrwise  if,  being  insuied  to  a  single 
port,  she  sail  with  a.  fixed  purpose  not  to  go  beyond  a  nearer 
port  not  contemplated  in  the  policy.  Thus,  Emerigon,  after  ^ 
stating  it  as  a  general  principle  thaj;  a  mere  shortening  of 
the  voyage  will  not  avoid  the  policy,  adds,  "provided  that, 
at  the  outset,  the  voyage  insured  was  not  abandoned  {rompu) 
by  a  change  of  destination  "  (Jc), 

(/)  SiiDoii,  IsTMl  &  Cb.  V.  SedgwiBk  (O.  A.),  [ISOaj  1  Q.  B.  808. 

iff)  2  Emerigon,  o.  ziii.  s.  14,  p.  92;  BenUe  v.  Boyal  Ezeh.  Ass. 
Oo.  (174*),  1  Vss.  Sr.  817;  FMdier  (1779),  1  Dougl.  261; 

Kew%  V.  1^  (1794)4  2  H.  BL  848. 

(ik)  Marate  tr.  Beid  (ie08),  8  Emt,  672. 

(0  Mar.  Ins.  Act,  1906,  s.  47,  ante,  §  370. 

{k^  See  2  Emerigon,  c.  xiii.  s.  11,  Voyage  enticrement  rompu  avant 
le  depart.  See  also  the  very  lucid  oommeatary  of  M.  Estrangin  on 
fothier,  Appendix,  e.  v.  s.  8,  p.  471. 
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mm.  wm.      98t.  Tbe  cMe  of  MMtdkfwood  v.  Bkkes,  thoagh  it  more 

Middlewood    properly  belongs  to  iSbtB  doctrine  of  oonodalment,  a»y,  m 
Mte.      oonsequence  of  the  discussion  to  which  it  has  given  rise,  be 
oonveniently  aMotk»ed  bare.    In  that  oase  it  appeared  tha^t 
usage  in  respect  ci  tfce  voyage  insured  (fcoftt  Ltadon  tq 
Jamaica)  left  the  captain,  on  arriving  at  a  certain  pointy 
the  <^ioe  of  one  of  three  tracks  (one  to  the  north,  and  two 
to  the  floittii  <rf  St.  Bomb^),  aU  equaUy  lewUng  to  the 
iwmin^  ad  qiwm.    In  the  particular  oase  l^e  captain,  by 
orders  feom  his  owners  (not  communicated  to  the  under- 
wiiter),  took  tboaofflbeniiiiosl  tnMsk  m  ovder  to  touch  at  Cape 
Nicola  Mole,  a  port  in  ^t  tra<*,  bat  out  of     dira^  ooweee 
from  London  to  Jamaica;  but  while  still  pursuing  a  direct 
cmme  to  Jamaica,  and  before  having  turned  off  to  make 
Cape  Nioda  Mdb,  ^  ship  was  lost  by  oai^ore.   On  these 
facts.  Lord  Kenyon  told  the  jury  that  in  bis  opinion  the 
underwriter  was  discharged,  "  because  at  the  time  the  ship 
was  oi|»timd  she  was  bound  to  a  different  place  to  that  to 
which  die  was  insaned"  (as  she  bad  not  abandoned  Jamaica 
as  the  ultimate  terrnmus  ad  quern,  this  seenw  hardly  correct), 
**  and  with  a  view  to  which  the  captain,  under  compulsion  of 
his  ordm,  bad  taken  tiiis  partieiilar  track,  and  was  not  left 
at  liberty  to  exercise  his  judgment  at  the  dividing  point  foi: 
the  benefit  of  all  concerned,  as  the  underwriters  had  a  right 
to  insiat  on."  The  jury  foand  for  the  underwriter,  being,  as 
they  stated,  unanimoosly  of  opinion  "tiial;  the  coiieeaIm«iilj 
of  the  intention  to  go  to  St.  Domingo  vitiated  the  policy." 
Lwd  K«iy<m,  Aahhurst,  J.,  and  Grose,  J.,  supported  the 
Terdiet  on  the  groond  of  ooooeaiment;  ti«y  tiiooght  tiie  cir- 
cumstance, "  that  the  discretion  of  the  captain  bad  been  taken 
away,"  ou^t  to  have  been  communicated.    Lawrence,  J., 
tboogkt  Ibis  gmmd  not  tenaUe.   Had  ihid  ship  been  lost 
before  reaching  the  dividing  point  of  the  tbroe  tadn,  ba 
should  have  held  the  underwriters  bound,  on  the  groond  that 
tbm  would  then  have  been  only  an  intention  to  deviate;  as 
she  was  koi  aHor  pasnng  that  point,  he  thought  them  dis- 
charged, and  on  the  following  ground:— "When  tbe  ship 
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came  to  the  dividing  point  she  was  subjected  to  a  risk,  for  Smet, 
which  the  underwriters  did  not  make  themaelyes  responsible, 

for  at  that  moment  they  were  entitled  to  have  the  benefit  of 
the  captain's  judgment,  whether  he  would  go  to  the  north  or 
to  the  south"  (l). 

390.  In  proceeding  to  examine  more  in  detail  the  vimous  Cases  of 
decided  cases  by  which  the  doctrine  of  deviation  has  been  irrespective 
illustrated  in  English  jurisprudence,  we  will  confine  our  ^iv^g*^*"** 
attention,  in  the  first  instance,  to  those  instances  of  deviation  liberty 

to  touch  and 

which  consist  in  a  loeal  divergence  irom  the  direot  coiyeae  of  iti^. 

the  voyage,  and  do  not  specially  turn  on  the  construction  of 
the  clauses  giving  a  liberty  "  to  touch,  stay,  or  trade." 

In  the  abeenoe  of  any  osage  or  stipulation  to  the  o(»i(a»ry,  the 
the  contract  is  invariably  understood  to  be  that  the  ship  an j  usage  the 
should  proceed  from  one  terminus  of  the  voyage  insured  to  ^^JJ^' 
the  other,  in  a  direct  course,  with  all  due  expedition,  andi 
without  tonching  at  any  interjacent  port,  or  paisning  any 
intermediate  adventure.    Anything  that  she  does  to  the 
contrary  of  this  without  such  justification  as  shall  be  con- 
sidered hereafter,  or  without  leave  expresdy  giv^  in  the 
policy,  however  trifling  in  extent  or  duration,  is  a  fatal 
deviation,  although  the  ship  afterwards  return  to  her  proper 
course  without  having  sustained  the  slightest  damage  in 
consequence  of  having  tiius  departed  from  it  (m). 

(0  Miidkwiood  v.  Blakes  (17^7),  7  T.  B.  m  W&r  an  elaimnite  iSm- 
wMiimi  of  llus  etm,  eee  2  Boflr  on  Ina.  pp.  491— 4ia.  Judge  Stier 
owmMwh  tiist  tiie  oaae  eaanoi  be  put  aa  one  of  devialioii.  He  Mqrs 
that  the  ma|entf  in  the  GboH  <^  King's  B«aeh  placed  iUae  Mmom, 
vftm  ihe  true  ground ;  bait  also  cofnsiders  that  tho  case  may  be  pat  on  the 
giound  of  ebange  of  risk ;  for  "  where  the  master  is  bound  to  deviate, 
the  voyage  on  which  he  sails  is  different  in  its  very  inception  from  thai 
which  the  policy  describee  and  is  meant  to  cover  "  (p.  497) .  "  I  con- 
fess," says  Amould,  "  it  appears  better,  on  the  whole,  to  re»t  the  decision 
where  the  majority  of  the  Oourt  put  it.  on  the  ground  of  concealment." 
'2nd  ed.  vol.  i.  p.  408',  n.  Applying  the  provisions  of  sect.  46  of  the  # 
Mar.  Ins.  Act,  1906,  to  the  facts  of  the  case,  there  does  not  seem  to 
have  been  a  deviation  at  the  time  of  the  lospi,  but  only  a  possible  inten- 
tion to  deviate. 

(m)  Bee  Ftec  t^.  Blade  (1767),  2  Park,  !IWnson  v.  Guyon  (temp. 
JjoA  Hansfiflid),  iMei.;  OUaoa  v,  »imimiwid«  (1741),  cited  6  T.R. 
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mm.  wn.  Ml.  W%im^h0wmm^hj  the  usage  of  tradeitiscHistoiiiaiy 
Maoiof  in  the  course  of  the  voyage  insured  to  stop  at  interjaoentl 
ports,  though  out  of  the  direct  course,  it  is  no  deviation  to 
ati^  Hme,  though  leave  lor  that  purpose  be  not  ezfaesaly; 
reserved;  for,  upon  the  prineiplee  idieady  defeloped,  suoh: 
stopping  is  considered  to  be  a  regular  part  of  the  voyage 
insured,  and  to  have  been  contemplated  by  the  parties  to  the 
poHey.  It  takes  pliue  in  the  words  <^  the  M^rinelnsuranoe 
Act,  1906,  8.  46  (2)  (b)  (w),  in  the  "usual  and  customary 
course  "  of  the  voyage.  But  for  this  purpose  the  usage  must 
he  pxeeise,  dear,  and  estaUished.  Thus,  when  all  ships  sail- 
ing through  the  Sound  had  to  stop  at  Elsinore  to  pay  the 
Sound  dues,  this  was  no  deviation,  though  no  liberty  so  to 
stop  was  reserved  in  the  policy  (o). 

But  a  stoppage  at  the  Me  of  Man  by  a  diip  insured  from 
Liverpool  to  the  West  Indies  was  held  not  to  be  justified  by 
proof  that  ships  insured  on  that  voyage  had  occasionally,  but 
not  enstiMnarily,  stopped  there  before  (p).  So  in  the  United 
State?,  two  instances  of  stopping  at  an  intermediate  port, 
not  named  in  the  policy,  by  other  ships  engaged  in  the 
sane  teade  was  hdd  inadequate  to  prove  a  usage  or  justify 
a  departure  from  the  direct  course  (9). 

On  the  same  principle,  in  the  East  India  and  Newfoundland 
trades  it  was  repeatedly  held  to  be  no  deviation  to  engage  in 
inten&edkte  voyages,  althou^  no  liberty  was  given  in  the 
policy  so  to  do  (r).    In  fact,  where  the  t^rmmi  only  of  tiie 

633;  Parr  v.  Aodficm  (1805),  6  East,  202;  3  Kent,  Oom.  SUL  nmgB 
says  (vol.  L  s.  fW)  ft**  tiie  Iwr  dM»       wtgmA  mA  ueoMidefaUe 

„i  MiiiMmi  ■■  "  11  illT*-r  ^  ^  *  1  ^  '  ^  " 

U  muA  to  Ve  «iid  m  Ummt  «i  kis  nda,  Iwi  kit  «totMMat  ii  aoi  borne 
(mH  by  tiM  MthnritiM.  Sm  if  nrle  "  I>9  minimi^"  &c.  can  be 
sppiied  m  qwcutimin  of  denalMn,  H  mast  be  iMWibered  ihat  a  devia- 
tioa  wMdi  may  be  of  no  importance  in  tlie  eaoe  of  a  stiMiHor  WKf 
greatly  affect  the  voy^  ol  a  omUi^  ohi^.  800  fM^  §  660. 
*  («)  Ante,  §  376. 

(o)  Cormack  v.  Gladstone  (1809),  11  East,  347. 

(jp)  Salisbury  v.  Townson,  Millar,  Ins.  418.  ' 

(q)  Martin  v.  Delaware  Ins.  Ck>.  (1808),  2  Wash.  R.  264;  Onady's 
Marshall,  186,  n. 

(r)  As  to  the  East  Indian  trade,  see  Salvador  v.  HopUlii  (1766),  3 
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voyage  inaured  are  indicated  by  the  policy,  and  the  parties 
to  the  oomtract  have  dene  nothing  else  towards  indicating  its 
oocuree,  the  sole  guide  in  determiningwhatthat  course  should 
be  is  mercantile  usage;  and  nothing  can  be  considered  a 
deviation  which  only  follows  that  oouirse  which  usage  haa 
sanctioned. 

392.  Where,  however,  the  policy  itself,  besides  indicating  where  the 
the  termini  of  the  voyage,  specifically  designates  the  couiTse  OTprewly 
which  the  ship  shall  take  in  sailim?  between  them,  sueh  excludes  or  i» 

*  ^  inconsistent 

directions  must  be  followed  with  the  most  scrupulous  and  wUiitiit 

literal  exactness,  and  the  slightest  failure  to  comply  with 
them  will  amount  to  a  fatal  devia^tion 

Henoe,  where  liberty  is  given  in  the  policy  to  toueh  at  any 
one  specified  intermediate  port,  it  will  be  a  deviation  to  put 
into  any  other  than  that  named  in  the  policy,  though  calling 
at  suoh  port  may  be  sanoticmed  hy  usage  apart  from  the 
policy,  and  though  neither  the  risk  nor  premium  would  have 
been  increased  had  su^ch  port  been  substituted  for  that  named 
in  the  clause.   Eaeprpmo  wims      em^nmo  (Uterim, 

It  seems  to  have  be^  usual  JENr  vMels  sailing  fx&m  Canon  ElUott  % 
for  Hull,  in  going  down  the  Firth  of  Forth,  to  touch  at 
different  places  for  the  purpose  of  taking  in  and  delivering 
goods,  particularly  at  Burrowstowness,  Leith  and  Morriaoa's 
Haven.  A  merchant  desirous  of  insuring  goods  on  a  voyage 
from  Carroll  to  Hull  directed  his  broker  to  effect  an  insurance 
with  liberty  in  the  policy  "to  call  as  usual"  (which  would 
have  enabled  the  ship  to  touch  at  all  or  any  of  the  thvee 
places  above  mentioned) ;  instead  of  this  the  broker,  contrary 
to  the  directions  of  the  merchant,  and  without  his  knowledge, 
insured  them  from  Gairon  to  Hull,  with  liberty  to  call  at 
Leith."  The  premium  was  the  same  as  though  the  general 
liberty  to  call  as  tisual  had  been  inserted  in  the  policy. 

Burr.  1707;  Gregory  v.  Christie  (1784),  3  Dougl.  419;  1  Park,  104; 
1  Marshall,  Ins.  273;  Farquharson  v.  Hunter  (1785),  1  Park,  105;  1 
Marshall.  Ins.  274.  As  to  the  Newfoundland  trade,  see  VaUanoe  v. 
Dewar  (1806),  1  Camp.  503;  Ougier  v.  Jennings  (1800),  iMd.  505,  n. 

(«)  Jfur.  Im.  Act,  1900,  s.  46  (2)  (a),  ante,  $  876. 
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The  ship  on  her  voyage  passed  by  Leith,  but  put  into 
Haveiiy  and  ttftmraids,  withoiU  damage,  got  safe 
again  into  the  direot  oonne  of  the  voyage  from  'Garron  to 
Hull,  and  had  been  proceeding  on  such  course  for  about  a 
day,  when  ahe  was  overtaken  hy  a  storm  and  wrecked,  with 
a  total  loss  of  the  eai^. 

The  Scotch  Courts,  upon  this  state  of  facts,  decreed  that 
the  underwriters  should  pay  the  loss,  but  the  House  of  Lords 
reveraed  thdr  judgment,  on  the  gioimd  that  patting  into 
Morrison's  Haven,  under  a  policy  which  contained  no  liberty 
so  to  do,  but,  on  the  contrary,  gave  express  permission  tq 
pajt  iato  aaothtf  named  port,  was  a  deviaAion,  diadiaiging 


an  teOitf  liabiHty  (f). 


393.  As  is  stated  in  sect.  47  (2)  of  the  Marine  Insurance 
Act,  1906— 

Where  the  policy  is  to  "  ports  of  discharge,"  within  a 
given  area,  which  are  not  named,  the  ship  must,  in  the 
abeenoe  of  any  usage  or  sufficient  cause  to  the  con- 
trary (u),  proceed  to  them,  or  such  of  them  as  she  goes 
to,  in  their  geog^rai^ueal  osder.  If  she  dots  not  there  is 
adeviatioa. 



Thus  where  a  ship,  insured  on  a  voyage  "from  Lmidon  to 
her  ports  of  discharge  within  the  Straits  (of  Gibraltar)  as 
high  as  Messina/'  sailed  on  her  voyage,  with  a  freight  for 
Maiaeilles,  bojt  indi.  inatmetimis  to  go  alflo  to  €^oa, 
Leghorn  and  Naples,  and  on  arriving  off  Marseilles,  her  first 
port  of  discharge  in  geographical  order,  was  prevented  by 
OQDtrary  idnds  from  ^nJbdng  in  thero,  and  therefore  pro- 
ceeded first  to  Qmotk  and  then  to  Leghorn,  from  iducli  latter 

(0  EUiot  V.  WUmn  (1776),  4  Brown's  P.  C^es,  470. 

(»)  Tke  dedauma  do  aoi  lielp  to  wj^ain  ih»  effect  of  the  wokU 
"nAeieal  mam  to  eontnfy."  A  wtoroace  is  probably  intoided 
to  aast.  4t  (1)  of  <iM  Ant,         §  in  whidi  tiie  Maaea  wiAA 

MBBia  a  imiaHam  mn  aat  o«t;  hot  tiwa  one  ima^  ezpeet  iiio  tMBO 
ten  to  bo  wbA  as  ia  aaat.  41  (1),  mUg,  $  STt,  "  UmM  oomm." 
Koreover,  mm.  express  reference  does  not  seent  aMeaaaiy  la  oiiar  to 
mko  tho  ftpdriai  of  aaet  ^  g)  ■jilieoMa. 


* 
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place  she  was  making  her  way  back  to  Alarseilles,  when  she  Sect.  308. 
was  captured;  a  special  jary  found  this  imiling  back  to 
Marseilles  to  be  a  deviation,  which  determined  the  poUcy 

from  the  moment  of  her  leaving  Leghorn  (a;). 

394.  Again,  as  is  declared  in  sect.  47  (1)  of  the  Marine  When  the 

Insurance  Act,  1906 —  "  determines 

the  order  of 

Where  .several  ports  of  discharge  are  speciHed  by  tlie  the  ports. 
poUcj,  the  ship  may  proceed  to  all  or  any  of  them,  but  in 
the  .absence  of  any  usage  or  sufficient  cause  to  tlie 
contrary  (y)  she  must  proceed  to  them,  or  such  of  them 
as  ehe  goes  to,  in  the  order  designated  by  the  policy.  If 
she  does  not,  there  is  a  deviation. 

Thus:  A  ship,  insured  <m  a  voyage  ''>t  and  from  Fisherow 

to  Gottenbui'g,  and  back  to  Loith  and  Cockenzie,"  was  on  her 
homeward  passage,  with  goods  on  board  both  for  Leith  and 
Cockenzie  (j?).  Cockenaie  lies  nearer  to  Gottenhurg  than 
Leith,  and  is  about  a  mile  and  a  half  out  of  the  direct  course 
between  the  two;  thoro  appeared  to  be  no  settled  coui'se  of 
trade  as  to  the  order  of  calling  at  the  two  places  on  such  a 
Toyage  as  this.  The  ship  put  first  into  Cockenzie,  and  in 
^coming  out  was  stranded  aiid  lost.  Upon  these  facts  the 
Court  held  that,  as  the  termini  of  the  intended  voyage  were 
in  terms  deaeribed  in  the  policy,  and  as  there  was  na  regulars 
and  settled  course  knawn  to  all  traders  different  from  that 
£0  described,  the  ship  was  guilty  of  a  deviation  by  putting 

(x)  Clason  v.  Sinimoiids  (1741),  6  T.  R.  533,  in  notis.  The  ship 
,  had  also  put  in  at  Falmouth  to  load  tin,  which  was  also  contended  to  be 
a  deviation,  and  so  held  by  the  C^ief  Justice;  ia  fact,  it  appears  very 
.doubtful  on  What  precise  ground  the  case  was  decided.  See  1  !^illipe 
on  Ins.  B.  1010.  Sir  Vieary  Gibbs  puts  i«  oil  llie  ground  that  the 
jMHured  had  fixed  upon  Qeaom  for  his  port  of  diseiiuge  by  ]pmaMag 
Harseilka  and  prooeedibg  to  Genoa;  and  that,  having  done  so,  Ae  ship 
•was  not  warranted  in  returning  to  a  port  she  had  once  passed,  but  was 
hoand  to  take  the  remaining  port-s  in  the  order  of  their  suooessioii.. 
Andrews  v.  Mellish  (in  error)  (18U),  5  Twmt,  602. 
(y)  See  note  (w),  supra,  §  393. 

(z)  See  Lord  EUenborough's  remarks  on  this  earn  in  Marsden  v.  BM 
.(1803),  3  East,  677. 
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first  into  Cockeime,  and  the  underwriter  was  disciiarged  frooii 
his  liability  (a). 

It  is  not,  howev-er,  iitH-essaiy  that  a  ship  thus  insured  to, 
seTeral  ports  8eT<enil  suoeeesiye  named  ports  of  discharge,  should  sail  to  all 
*****  1^™*       ports  80  named.    She  may  omit  any  tx  only  sail  to  one; 

the  only  limitation  is,  that  if  she  visits  more  than  one,  she 
must  take  them  in  their  duo  order.  Thus,  where  a  ship  was 
insured  ''j&om  Liyerpool  to  Palermo,  Messina  and  Naples," 
Lord  Ellenbopough  held  the  true  eonstmction  of  the  insurance 
to  be  that  the  assui'ed  might  drop  any  of  the  places  named, 
but  that  a  he  w^t  to  move  than  one  he  most  take  them  in 
the  order  named  in  the  policy  (&). 
Sunmaiy  and  Generally  speaking,  thei'efore,  where  there  are  6e\  eral  ports 
of  discharge,  the  i^p  mnst  take  them  either  in  the  order 
in  which  they  are  named  in  the  policy,  or,  if  not  named,  then 
in  the  geographical  order  of  their  distance  from  the  port  of 
departoie.  If,  however,  hmg  and  uniform  usage  have  estab- 
lished a  different  fader,  the  geographical  order  may  be  dis- 
regarded and  the  other  observed.  It  has  been  even  intimated 
that  the  order  fixed  by  usage  overrules  that  specified  in  the 
policy  (c),  This,"  said  Amould, aj^pears  more  doubtful," 
and  sect.  47  (1)  of  the  Marine  Insurance  Act,  1906,  does  not 
make  it  clear  whether  it  is  obligatory  or  only  permissive  to 
obaerve  the  order  established  by  usage. 

(•)  Beiteii  9.  Hamei  (ITM),  6  T.B.  see  also  Musdeit  v. 
Ud  (IMt),  Z  Eiwt,  671,  577.  FhiUips  tagged  (toL  i.  «.  1012)  tii«t 
ni  MHii  •  ease,  wmwdfiring  tiie  i«latiTe  podtkm  of  tiie  ports  to  eaob 
other  and  to  tlio  port  of  doparture,  the  ofder  in  which  (they  am* 
▼inted  should  be  regarded  as  indifferent.  He  considem  it  absurd  that, 
even  where  there  is  no  usage,  it  should  in  all  cases  be  necessary  to  follow 
either  the  geographical  order  or  the  order  in  the  policy.  So  far  aa 
English  law  is  concerned,  the  controTorsy  is,  however,  ended  by  tb# 
Mar.  Ins.  Act,  1906. 

(i)  Marsden  v.  Reid  (1»(>3;,  3  East,  572.  Same  rule  in  the  United 
States.  See  Kane  v.  Columbian  Ins.  Oo.  (1807),  2  Johnson,  R.  264; 
and  see  other  cases  illustrating  the  same  point,  cited  1  Phillips,  Iub, 
a.  1010.  ^ 

(e)  Beataon  v.  Hairorib  (1796),  6  T.R.  581,  and  Gairdner  v.  Sen- 
Immo  (1810),  8  TMurt.  16,  am  ^fted  by  Arnadld,  but  no  jodieial  opinion. 
OA  fte  paint  osa  ba  extgacied  §nm 
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395.  J 11  all  cases  the  ports  mubt  be  visited  in  the  direct  Sect.  395. 
course  of  the  voyage  insured;  and,  generally  speaking,  it  To  revisit  i» 
will  be  a  deviation,  after  having  once  touched  at  one  of  such  onlew 
ports,  to  revisit  it  or  to  sail  backwards  and  forwards  from. 

one  to  the  other,  unless  express  liberty  for  that  purpose  be 
inserted  in  the  policy  (d),  or  unless  it  appear  from  the  terms 
of  the  i)oli('v  that  the  purposes  of  the  voyage  as  described 
necessarily  involves  such  a  liberty  (e). 

ThuB,  in  the  United  States  a  ship  insured  on  a  West  India 
voyage  to  any  one  of  the  islands,  "  and  a  market,'*  was  held 
to  be  justilied  in  seeking  a  market  at  the  different  islands, 
without  regard  to  their  geographical  order,  and  even  in 
•touching  at  the  same  port  once  and  again,  if  done  with  the 
bond  fide  intention  of  finding  a  market  (/). 

396.  AVhere  a  ship  is  insured  "at  and  from"  some  one  Policy  from  a 

1  4  <     1  ?  ?  namcsd 

named  port  of  departure,  and    other  port  or  ports,    to  a  terminus,  and 
fixed  terminus,  it  depends  entirely  on  the  language  of  the  ^^^j^^^^'^ot 
clause  and  the  true  construction  of  the  policy,  whether  it  be  n«ed. 
a  deviation  for  the  ship  to  depart  from  the  direct  couxsei 
between  the  tirst-named  port  of  departure  and  the  iermmus 
ad  q}i(>em  for  a  purpose  ccmnected  with  the  main  object  of  the 
voyage  insured. 

Thus,  a  ship  insured  on  a  homeward  voyage  "  at  and  from  Bragg  v. 
Martinique  and  all  or  any  of  the  other  West  India  Islands  to 
London/'  sailed  to  take  in  her  cargo  at  St.  Domingo,  a  place 
very  w  ide  of  the  direct  course  of  a  voyage  from  Martinique 
to  London;  this  was  yet  held  to  be  no  deviation:  "  Fm  iui 
order  to  make  it  so,"  said  Sir  J.  Mansfield,  "  you  must  read 
the  insurance  to  be,,  not  at  and  from  Martinique  and  all 
or  any  other  of  the  West  India  Islands,  but  '  at  and  from: 
Martinique  and  such  of  the  West  India  Islands  as  lie 
between  Martinique  and  London"'  {g). 

(d)  Gairdner  v.  Smhouse,  m/mt.  ^^^^^^ 

(e)  Meliish  v,  Andrews  (1813),  2  ^  q  (18U),  5  Taunt. 

486,  in  error.  ^I^^^h'  ^ 

.  (/)  BaUois  V,  Oeean  Ins.  Co.  (18SS),  ||||p.  B.  m.  See  1  ^uSp^, 
Ins.  t.  lOU.  iff)  Bragg  v.  Andorsoii  (1812),  4  Taunt.  229. 
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So  it  was  held  no  deviation  for  a  ship  insured  "at  and 
9,  from  Pernambuco  or  any  other  port  or  ports  in  the  Brazils, 
to  LoBdoo,"  alter  touching  at  Pemamhttoo,  and  finding  no 
cargo  therey  to  sail  to  St.  Salvador,  another  peti  in  the 
Brazils,  in  ordt'r  to  obtain  one,  although  St.  Salvador  lies 
500  miles  to  the  south  of  Pernambuco,  and  therefore  in  a 
difeelioD  oppoaite  to  the  course  from  P^mamhuco  to  jLoadon. 
Gihbs,  C.  J.,  said  that  if  the  insurance  had  heen  at  and 
fi'om  Pernambaco  or  any  other  port  in  the  Brazils,  there 
might  have  been  amnetliing  in  the  objection^  as  it  might  then 
have  -Ibeiii  eonleiided  Irf  ^eodng  Bernambim  as  the 
port  of  loading,  the  assured  could  not  go  to  another  without 
a  deviation;  but  that  the  alternative  being,  any  other  port^ 
or  potts,  time  must  have  been  an  intenti^  s^nduig  heif 
to  more  than  cme  (h). 
AaUey  v,  ^  ^  g^ip  was  insured  "at  and  from  Liverpool  to  ports  and 
^•oea  IB  China  and  Manilki^  all  or  any,  daring  the  ship's  staj 
th^e  f<»r  any  purposes,  and  £rom  thi^M^e  to  her  port  or  poiis 
of  calling  and  discharge  in  the  United  Kingdom.  "  Th^ship 
sailed  from  Liverpool  for  the  coast  of  China,  discharged  part 
of  hsr  outwud  cargo  at  the  Chinese  port  of  T(mghoo,  mad 
proceeded  to  Manilla,  where  she  discharged  the  residue.  At 
Manilla,  finding  freights  low,  the  captain  took  on  board  only 
a  tenth  part  of  a  cargo  and  sailed  haxk  for  Tonghoo  with  ihe 
intmitimi  d  there  completing  his  hmneward  cargo  and  sailing 
thence  direct  for  England,  but  on  this  passage  the  ship  was 
lost.  Tonghoo  is  quite  out  of  the  direct  course  from  Manilla 
to  England.  The  Court  ol  Exchequer,  however,  held  this  to 
be  no  deviation, for  the  words  "from  thence"  in  the  p(Aicy 
meant  not  ''from  Manilla"  only,  but  applied  to  "ports  or 
places  in  China  and  Manilla^  all  or  any  ''(f). 


Port  and 


397.  It  may  become  a  question,  under  a  policy  to  or  from 

"port  A.  and  a  port  or  ports  in  B.,"  of  considerable  nicety, 

(h)  I^nibert  r.  Liddard  (1814).  5  Taunt.  480;  1  Marshall,  K.  149. 
(/)  AshU'v  r.  Pratt  (1847).  16  M.  A;  W.  471;  affirmed  in  error,  X 
Exch.  257;  8.  C,  17  L.  J.  Exeh.  135. 
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whether  a  partioukr  place  be  a.  port  within  the  meaning  of  S9ct.  a>7. 
the  policy,  so  as  to  excuse  what  would  otherwise  be  a  devia- 
tion .  The  cases  skow  that  usage  may  j  ustif y  the  applioatioii 
of  this  term  to  an  anchorajg^  in  an  open  roadstead,  though 
it  may  be  an  inoonveni^t  idace  for  loading  or  discharging! 
cargo  (fc). 

In  one  case  where  the  alleged  port  was  a  roadstead  or  bay  ^owa^. 
formed  by  headlands,  and  open  to  the  east  aad  ni»th-eaflA, 
without  any  other  artificial  formation  than  a  jetty  or  pi«r 
attached  to  a  slaughter-house,  and  vessels  loading  there 
were  obliged  to  lie  <^  in  the  roadstead  a  quarter  of  a  mile 
from  the  jetty,  and  to  load  by  means  of  craft,— this  j^aoei 
-although  frequented  only  by  coasters  trading  to  Buenos 
Ayres,  and  not  at  all  by  vessels  loading  for  Europe,  and 
although  it  was  unknown  to  underwriters  as  a  place  of  load- 
ing, was  nevertheless  h^d  by  a  majority  in  the  Exchequer 
Chamber  to  be  a  port  within,  the  meaning  of  the  policy  (Z). 

As  in  this  last  case  the  vessel  was  obliged  to  sail  back  to 
Buenos  Ayres  to  complete  her  cargo  and  obtain  her  dear- 
ances,  it  was  argued  that  such  sailing  back  w^s  evidently  not 
contemplated  by  a  policy  "from  a  port  or  ports  of  loading 
to  a  port  or  ports  of  call  anMIHtorge  in  the  United; 
Kingdom,"  and  consequently  was  a  deviation;  but  Uie  Court 
of  Queen's  Bench  hekl  that  the  language  of  the  policy  per- 
mitted the  ship  to  go  foom  pwt  to  port  and  back  to  the  same 
port  until  she  had  completed  her  cargo  (fw). 

Everything,  in  these  cases,  depends  upon  the  meaning  of 
the  parties,  as  ascertainabb,  first  from  the  terms  of  the 
policy,  and,  if  these  leave  the  matter  still  doubtful,  thm 
upon  extrinsic  evidence. 

(k)  See  post,  §  485. 

(0  Harrowex  r.  Hutchinson  (1870),  L.  R.  5  Q.  B.  584;  aflrW- 
ing  on  this  point  the  decision  of  the  Court  of  QuoMi't  Bench  (1M9), 

L.  R.  4  Q.  B.  523. 

(m)  In  the  Exchequer  Chamber^  Ca«a*y,  B.,  held  the*  the  polkgr 
did  not  cover  a  voyage  bMk  to  Buenoi  Ayim.  The  otiwr  judges  gwre 
no  decision  on  this  point,  the  Omtt  hoUing  nnMunioasly  that  te  pefiigr 
vw  fioid  te  'UuiMiiialMWiit. 


« 
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TBius,  where  a  ship  was  insured  '*at  and  from  her  port  of 
loading  in  North  America  to  Liverpool/ 'it  Was  held  a  devia- 
tion for  tiM  ah^  aller  liavii^  ttikm  in  part  ol  heat  la&^&og 
at  a  place  ntnated  in  one  creek  of  a  bay,  to  go  afterwards  to 
another  plaoe,  lying  eight  miles  o£f,  on  another  creek  of  the 
same  bay,  to  take  in  the  rest;  ior  the  tenm  of  tbe  pdicj: 
chaily  ^offned  tiiat  llie  onderwriter  did  not  mean  to  run  the 
risk  of  loading  the  ship  at  two  such  distant  places,  and  there 
was  no  evidence  to  show  that  the  two  places  were  ccmaidered 
by  theineieantile  worid  as  formingi  paiti»  ol  ike  same  port'  (n) . 
If,  indeed,  the  ship  were  at  a  particular  quay  on  a  river,  asi 
at  Liverpool,  and  merely  removed  to  another  quay,  a  mile  or 
tipo  off,  that  iroold  not  be  a  deviation,  ios  thene  the  ship 
wold  be  all  tbe  time  at  one  port  or  place;  bat  it  is  a  devia- 
tion if  she  removes  to  a  different  town  or  different  place  of 
habitation,  which  might  itself  be  a  port  of  loading  (o). 

«f  388.  We  BiBKt  oome  to  cases  of  deviaticm  decided  cm  the 
eoiMlnietion  of  tbose  special  dauses  in  the  policy,  by  which 
liberty  is  given  to  the  ship  "to  call,"  or  "to  touch,"  or  "to 
touch  and  stay,"  or  "to  touch,  stay  and  trade,"  ^ther  al; 
Mtain  iqpeeified  ports,  or  "at  .all  ports  wbiUaoever,  for  al 
purposes  whatsoever,"  &xs. 
Clwaes  under  These  cases  are  generally  divisible  into  two  classes, 
cases  range  1st.  Thosc  in  whioh  the  question  is,  whether  the  ship  was 
justified,  imdtr  the  policy,  in  <mginally  potting  into  the  port 
at  all;  and  this  question  mainly  turns  upon  the  two  follow- 
ing points,  viz.: — (a)  Was  the  port  one  which,  on  the  true 
oonstraetiSon  of  the  policy,  was  within  the  course  of  the 
voyage  as  contemplated  by  the  parties?  (b)  If  so,  was  the 
purpose  for  which  it  was  visited  connected  with,  and  in 
fnrtheranoe  of,  the  mmm  seope  and  object  of  the  adventure? 
^-Sttflj.  Supposing  ther  diip  to  have  been  thus  justified  in 
originally  visiting  the  port,  as  nothing  which  she  does  during 
the  period  of  her  lawful  stay  there,  though  foreign  to  the 

(w)  Brown  v.  Tayleur  (ISW),  4  A.  &  E.  241. 
(a)  Per  ^tA^easm,  J.,  B««Mm  v.  I^Imt  (IW),  i  A.  &  B.  84f. 


touch 


CHAP,  XV.J 


MCraSE  CLAUSES 


553 


purposes  of  the  adventure,  and  not  specifically  permitted  by  Ml.  SM. 
the  policy,  will  be  held  to  discharge  the  underwriter,  unlesa 
it  substantially  varies  the  risk;  the  only  question  is,  whether 
the  trading,  &o,  at  such  port  has,  in  fact,  varied  the  riski 

originally  assumed  by  the  underwriter? 


4-  399.  Formerly,  it  appears  to  have  been  supposed  that  a  F&aamkf  ^ 
great  deal  turned  on  the  exact  words  of  the  clauses,  without  of  ttiedaJiSL 
reference  to  the  real  scope  and  purpose  of  the  adventure,  as  J^JJJj^^L"^ 
diisooverable  from  the  whole  language  of  the  policy.  Thus,  a 
liberty   to  toujdi was  supposed  to  have  a  different  meaning' 
from  a  liberty  "to  touch  and  stay   ;  and  a  ship,  insuixxl 
under  a  policy  containing  only  the  former  clause,  was  con- 
sidered to  have  no  power  thereby  conferred  on  her  of  trading 
in  the  port  at  which  she  had  touched,  though  such  trading 
was  obviously  contemplated  as  part  of  the  adventure  . 
The  Courts,  however,  confmrmably  to  the  good  sense  of  the  Praeot  rale, 
matter,  now  hold  that  the  liberty  conferred  by  these  words 
must  depend  upon  the  real  object  which  the  parties  had  in 
view  when  they  inserted  the  clause  in  the  policy. 

Thus,  in  the  case  isi  a  ship  insured  ''at  and  from  Madeira  Uiqnluuctv. 
to  Santos,  with  liberty  to  touch  at  the  Cape  de  Vcixi  Islands," 
where  it  appeared  from  communications  made  to  the  under- 
writers, before  e£Eecting  the  p<^cy,  that  the  parties  intended 
the  [^ip  to  take  in  salt  at  one  of  the  Cape  de  Verd  Islands, 
she  was  held  entitled  to  do  so  under  the  mere  liberty  to 
touch  there  (g). 

So,  irhere  a  ship  was  insured  from  "  Antigua  to  England,"  MeioaUe  v. 
with  an  extensive  "liberty  to  touch"  at  all  or  any  of  the 
West  Indian  Islands,  Gibbs,  C.  J.,  held  that  as  the  main 
object  of  the  voyage  plainly  appeared  to  be  that  the  ship 
should  go  about  from  island  to  island  seeking  freight,  the 
bare  liberty  "to  touch"  included  a  liberty  to  stay  and  take 
goods,  and  therefore  that  the  ship's  remaining  two  months 

ip)  UxqnlMrt  v.  Benuwd  1  Ttank  m,  466,  wlieie  Sir  J. 

MmuMd  Mid  ke  ooeld  not  iiid  ^  distinetioii  anywliere  deined. 
(jf)  Uiquliari  r.  BoRMcd  (ISM),  1  TmmL  450. 
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at  one  of  the  islands  waiting  for  a  cargo  was  no  deyia- 
tion  (r). 

4*  I&  flioft,  wkmiv^r  it  ft]^>eaT8  to  have  beoi  clearly  ccm- 

templated  by  the  parties,  or  necessary  to  the  purposes  of 
the  voyage  insured,  that  th^  ship  should  trade  wlmeahe  Im 
Mmfty  ffietely  to  toiieh,  Im  i^i^  io  miM  sot  be  ^Mned  a 
deviation. 


What  porta 
may  be 
visited,  and 
for  what 
pmpotM. 


4^  400.  W  o  now  revert  to  our  classifioation  of  the  cases 
illustrative  of  these  piuMdples  of  Hiterpi«tatiiiiy  aad  first 
take  those  in  whic}i  the  question  is  whether  the  ship  was 
originally  guilty  of  a  deviation  in  visiting  or  staying  at  any 
given  port. 

Whatever  laay  be  tiie  language  of  iSb/e  dause,  or  however 

extensive  its  terms,  it  cannot  convey  a  liberty  of  touching 
at  any  port  out  of  that  which,  on  the  true  oanstructian  of  the 
policj,  appears  to  kave  been  tiie  aadsraliood  course  of  the 
voyage,  nor  of  putting  into  any  port  within  the  limits  of 
the  voyage  for  purposes  unconnected  with  the  real  objects 
of  the  adv^aiture 

The  true  points  of  inquiry,  then,  are — 1st.  Was  the  port 
at  which  the  ship  touched  a  port  in  the  course  of  the  voyage 
as  understood  by  the  parties?  2nd.  Was  the  purpose  for 
which  she  so  tomkieA  tiim  btrnA  fide  (miMeted  witb  tibe  main 
object  of  the  adventure? 


In  general^  ^  401.  In  the  Alarine  Insurance  Act,  1906,  Schedule  I,, 
^t^dnSk  ^  ^  fin^  point  is  deidt  with  in  Bule  6  of  the  Bales  for  the 
^  eonstruction  of  a  p<dicy  in  the  ordinary  f  <nin  in  these  terms — 

In  the  ahemoe  pf  any  further  license  or  usage,  the 
Kberiy  to  toudi  and  eli^  **at  any  port  or  place  What- 
soever "  does  not  autiMmse  the  ship  to  depart  horn  the 
oomse  of  her  Toyage  horn  the  port  of  departure  to  the 
pwt  of  destination. 


0)  MetoaUe  r.  Parry  (1814),  4  Ouup.  12S.  ^ 
(•)  TIm  k  \mk  mnoAitt  iiianrifi  vader  the  general  rale  wliidi 
sMbM  itm  «AMt  of  ifmmwlL  kmwu  to  ttiaga  €fmthm  trnt^H^,  wt 
we  ie  ■HivBfs  Of  a  fenor  eoMHanK  wm  mm  eeMeBSb 
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Unless,  therefore,  upon  the  true  construction  of  the  policy, 
it  appears  manifest  that  the  parties  had  a  different  meaning, 
it  may  be  taken  as  a  general  rule  that  a  liberty  to  toneh 
and  stay,  though  conceived  in  very  extensive  terms,  can  only 
confer  a  power  of  visiting  such  ports  as  lie  in  the  usual  and 
direct  course  between  the  tormini  of  the  voyage  insured  (I). 
This  inference  is  insurmountably  strong  if  there  be  anything 
in  the  language  of  tJae  policy  expressly  favouring  such  an 
interpretation. 

4 Thus,  a  ship  was  insured  on  an  East  Indian  voyage,  "out  Layabrev 
and  home,"  "  vidth  liberty  to  touch  in  the  outward  or  home- 
wttrd-bonnd  voyage  at  the  Idles  of  France  and  Bonrbcm,  and 
at  all  or  any  other  place  or  places  what  or  wheresoever"; 
and  with  a  stipulation  "  that  it  should  be  lawful  for  the  said 
^ip  in  tliis  Toyage  to  touch  and  stay  at  any  ports  or  plaoeis 
whatsoever,  as  well  on  this  side  as  on  the  oth^  sidei  df  liie 
Cape  of  Good  Hope,  without  being  deemed  a  deviation:" 
Loid  Mam^eld,  in  the  course  of  argument,  intimated  a  clear 
<^inion  that  the  geneorad  words  WiMe,  by  the  expressions  "  in 
the  outward  and  homeward-bound  voyage,"  and  "in  this 
voyage,"  qualified  and  restrained  so  as  to  mean  "all  places 
whatsoever  in  the  usiml  course  of  the  voyage  to  and  from  the 
places  mentioned  in  the  policy"  (u).  * 
^Upon  the  same  pnndide,  where  a  ship  was  insured  "at  Hoggr. 
and  from  Lisbon  to  a  port  in  England,  with  liberty  to  call  at 
any  one  port  in  Portugal  for  any  purpose  whatever,"  Lord  , 
Kenyon  was  of  opinion  that  the  liberty  given  by  this  policy 
must  be  confined  to  ports  to  the  northwnrd  of  Lisbon,  and  in 
the  direct  course  of  a  voyage  thence  to  England';  and  he  held 
accordingly  that  the  ship  was  guilty  of  deviation  in.sailingto 
Faro,  a  port  to  the  southwtard  of  Lisbon,  although  she  sailed 

(J)  In  cases  on  charter-parties  it  has  been  held,  that  a  deviation 
clause,  however  wide  its  terms,  must  be  oonstrned  witii  rrferenoe  to  (iia 
main  object  of  .the  oontraot.  See  Margetam  v.  Glynn,  [1893]  A.O. 
356;  liedae  v,  Waid  (O.A.)  (1866),  20  Q.B.D.  475;  and  Menmnii 
&  Gb.  V,  Shaw,  Sarffl  4c  Co.,  [lfl«]  2  K.  B.  768. 

(if)  lATahro  V.  Wana  (1798>,  1  Doi^l.  284. 
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SMk  401. 


RauloHi  V. 


V. 


there  to  compkte  het  cargo — purpose  connected  witli  the 
▼ojage  ]]immd(a?). 

So,  wfceio  «  was  iimred  "at  and  fitmil  Africa  to  the 
Canaries,  Madeira  and  Lisbon,  with  liberty  to  touch,  stay 
and  trade  at  all  po^ts,"  &c  .  in  the  voyage,"  it  Avas  held  that, 
allir  lumng  oooe  mooted  lU;  anchor  for  tw^ty-f our  hours  in 
a  port  in  Africa,  so  as  to  give  an  inception  to  the  risk,  she 
could  not  then  proceed  to  the  southward,  but  only  northwaixl, 
towards  £iii<Q|pe,  tbe  object  hemg  only  to  protect  deviations 
in  the  direct  oonrae  d  the  voyage  insured  (//). 
J- So,  whei*e  a  ship  was  insured  "at  and  from  London  to 
Trinidad  and  the  Spanish  main,"  with  liberty  "  to  call  at  all 
<Mr  any  of  the  West  Indian  Islands uid  Settlenients,"  Sir  J. 
Man^eld  expressed  a  clear  and  undoubted  opinion  that  this 
liberty  of  calling  niu&t  be  conhnod  to  places  taken  in  the 
direct  and  customary  course  between  Oie  teimini  of  the 
▼ojage  insoied,  and  therefore  oould  not  beheld  to  protect  the 
ship,  after  having  once  sailed  southward  as  far  as  Domorara, 
in  then  sailing  up  northiward  to  Martinique  and  St.  Thomas's,' 
unless,  indeed,  ^  satisfactory  evidmice  were  giy^  that 
such  was  a  customary  course  on  such  voyages  as  those  insured 
in  this  policy  (z). 


Thepnrpoees  "^402.  Where,  however,  upon  the  true  construction  of  the 
maj T0^^m^  Whole  policy,  it  plainly  appears  that  the  parties  could  not 

oon^notion    ^^^^^  intended  to  give  this  limited  effect  to  those  clauses,  tho}^ 
ci  the  eknae.  y/fiH  be  held  to  confer  a  power  of  visiting  any  ports  \\  ithin 
the  sec^  of  the  polity,  i^though  tbey  may  lie  wide  of  the 
usual  and  direct  course  between  the  termini  of  the  voyage, 
and  even,  under  very  special  circumstances,  in  a  diametrically 

(x)  ]Iogg  r.  Horner  (1797),  2  Park,  626;  1  Marshall,  184;  Ariiould 
(2nd  ed.  vol.  i.  p.  420)  calls  this  "certainly  a  strong  decision,"  but 
it  is  in  accordance  with  the  tenor  of  modern  decisions.  In  the  ea^  of 
AiMey  r.  PmH  (1»47),  16  M.  k  W.  471;  1  ^oii.  257,  which  he  appeara 
t»  fmiidfir  m  oi  m  eoateuj  dfeel,  H  mmfk  he  ramembered  Hmt 
WMPii  «f  tte  TpiHiBf  wwe  pomMtaty  widei,  aaA  w«n  eemi^ueA  as  givi^ 
fcewiiiyify  wid0  ftmta  «f  amriiilm. 

(y>  Baritoa  v.  Rem  (1814),  S  PM,  «87. 

(s)  QaipfaMr  «,  ff wit  win  (1810),  S  T^mat,  1«. 
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opposite  direction;  provided  that  they  Ik?  visitcKl  for  bome  Sect.  4oa> 
purpose  oonnected  with  tho  pioeecAtion  of  the  adventure  con- 
tem!platod  ty  the  p<dioy. 

<4.  Thus,  where  a  trading  ship  was  insured  on  a  homeward  Bragg^y^ 
voyage  "  at  and  fl'om  Martinique,  and  all  or  any  other  of  the 
West  Indian  blftiids,  to  hmdm,''  with  liberty  '  in  that 
voyage  to  touch  and  stay  at  any  ports  or  places  whatever,"  it 
was  held  to  b©  no  deviation  under  this  policy  for  the  ship, 
after  sailing  from  Martiniquo,  to  put  in  for  a  cargo  at  one  of 
the  West  Indian  Mbs       Domingo),  which  lay  very  wide  of 
the  direct  course  of  the  voyage  from  Martinique  to  London. 
Mansfield,  0.  J .,  said,  "  There  is  no  getting  over  thtisc  words; 
instead  of  '  all '  you  most  suhstitate  the  words  '  some  of  the 
West  Indian  Islands,  such  as  lio  between  Martinique  and 
London.'    That  would  make  quite  a  now  agreement"  (a). 
4 So,  where  a  diip  was  insured  "at  and  from  Antigua  to  Metcalfair. 
England,  with  liberty  to  touch  at  all  or  any  of  the  West 
Indian  Islands,  Jamaica  included";  and  the  ship,  in  order  to 
ooiiiflete  her  homeward  cargo,  put  into  St.  Kitts,  which  lies 
wide  of  the  direct  course  of  the  voyage  from  Antigua  to 
England;  it  was  contended  that  this  was  a  deviation;  hut 
Gibbs,  C.  J.,  ruled  decisively  that  it  was  not,  for,  by  includ- 
ing Jamaica,  ^hich  lies  at  least  500  miles  wide  of  the  direct 
course  oi  the  voyage  from-  Antigua  to  England,  it  pkialy 
appeared  to  be  the  meaning  of  the  parties  that  the  islandfj 
might  be  touched  at  without  i-egard  to  their  lying  on  or  oil 
such  direct  courae,  and  that  the  ship  wle^  to  go  about,  if 
necessary,  from  island  to  island,  for  the  purpose  of  seeking 
freight  (b). 

403.  Many  instances  occurred,  during  the  pressure  of  Baltic  risks  iu 

llie  time 

(a)  Bragf?  v.  Anderson  (IHlii),  4  Taunt.  229;  see  also  Lambert  ik 
liddard  (1814),  5  Taunt.  480.  In  the  case  of  Violett  v.  Allnutt  (1811), 
3  Taunt.  419,  the  ship  put  into  Benzanoe,  where  she  had  express  liberty 
given  her  "  to  touch  for  any  purpose  whatever,"  ia  ord«r  to  complete 
her  cargo,  and  was  afterwards  lest  ibera  wMIe  waitiiig  for  a  wind:  Hie 
Court  were  dear  this  was  ao  deviatum. 

(5)  Metcalfe  v.  Parry  (1814),  4  Oamp.  ISS.  This  deoistoa  was  not 
questioiied.  See  also  Baiolay  r.  Stirling  (ISlt),  S  M.  &  S.  6. 


DEVIATION  AND  CHANGK  OF  RISK.         [PAET  I. 


.  Napoleon's  Continental  system,  of  a  liberal  interpretation  of 
'8  muk  ckows  in  ^oee  adfi^tiim  gsomUjr  adled  Btltie 
mk»  not  beoaaee  the  CVmrts  in  siieli  oases  were  guided  by 
any  peculiar-  principles  of  interpretation,  but  because  the 
troubled  and  shifting  nature  of  our  relations  with  the  dif- 
ferent ports  in  Hie  Btltiey  wndier  the  political  drenmstanoes 
of  the  time,  was  such  as  to  render  tlie  voyages  then  insured 
for  those  seas  more  vague  in  their  objects  and  less  definite  in 
their  limits. 

^  Goods  were  insnred  "at  and  from  London  to  any  port  or 
ports  in  the  Baltic,  hadkwards  and  forwards,  &c.,  with  leave 
to  touch  and  stay  at  any  ports  or  plaoes  for  all  purposeis 
^^alever  md,  by  anoHwr  ekiise, "  particularly  with  leave 
to  wait  for  information  off  any  ports  or  places."  The  ship 
went  into  the  port  of  Qarlshamn  to  wait  for  information; 
while  thflie  an  oiibaigo  w&s  laid  on  her,  and  the  goode  wm 
seised  and  eonfiscated .  At  the  trial  Lord  Ellenborou^  inti- 
mated an  opinion  that  the  words  reserving  liberty  to  wait  off 
port  fw  informatutt  abridged  the  liberty  of  "  touching 
mnA  staying  lor  all  purposes,"  and  tiie  jury  aooordingly 
found  for  the  underwriters.  On  motion  for  a  new  trial  Lord 
£llenborough  altered  lus  view  of  the  case,  and,  with  the  con- 
comnoe  of  the  Oo«ft,  diieeted  a  neir  trial,  principally  on  tbe 
gronnd  tliat  obtaining  inlomiation  as  to  the  political  state  of 
the  Baltic  ports  was  a  necessary  purpose  intimately  connected 
with  the  |»osecuti(^  of  sncb  a  voyage  as  that  which  was 
inswred,  ia  ifhkk  m>  fixsd  ports  of  disofattrge  were  named, 
and  the  ship  oould  not  venture  to  proceed  to  any  without  first 
learning  whether  they  were  friendly  or  hostile  (c) . 

4-  So,  wbm  a  ship  was  imnoed  "  at  and  from  London  to  the 
dbip's  discharging  port  or  ports  in  the  Baltic,"  with  liberty 
**  to  touch  at  any  port  or  ports  for  orders  or  any  other  pur- 
pose,'' it  was  held  no  detviatiiHi  for  the  i^p,  before  she  had 
fisred  up<m  her  pcKrt  of  dMtuLTge,  to  call  for  orders  twice  at  the 
same  port  (d) .   In  this  case,  as  Lord  EUenborough  remarked, 

(«>  Bwknr  9.  ABratt  (ISIS),  li  ImI,  m. 

(4)  mmA  «r.  AadWM  iWM),  S  M.     ».  27.   On  tlie  former  trial 
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"  the  adventure  is  stated  to  be  a  voyage  all  over  tho  Baltic,  3«et.  4M>8. 
the  object  of  the  adventiue  was  that  the  assured  should  call 
as  often  as  necessity  required,  and  there  is  nothing  in  the 
nature  of  the  thing  which  makes  calling  again  at  the  sjnne 
port  absurd  or  contrary  to  what  ixmy  be  presumed  to  have 
been  |he  intoitioii  of  the  parties "  (e).  Wh^  thiscase came 
befofe  tbe  Court  of  Error,  the  judgment  of  Lord  Ellen- 
borongh  Was  affirmed;  but  Sir  Vicary  Gibbs,  who  delivered 
the  jadgment  in  error,  laid  great  stress  on  the  point  that  no 
port  of  discharge  bad  betm  fiaoect  mi  when  the  ship  put(  in  a 
second  time  for  orders;  had  this  been  otherwise,  he  thought 
she  would  then  have  been  obliged  to  take  the  ports  iu,  their 
order  of  snooesnon;  as  it  was,  he  wm  of  (pinion  that,  under 
the  terms  of  the  policy,  "  the  assured  had  a  right  to  go  back- 
wards and  forwards  from  port  to  port  for  orders  as  to  his 
port  of  discharge  until  his  port  of  discharge  was  fixed  "  (/). 

4M.  Tbe  two  foUowing  decisions  proceed  upon,  and  (XteoMaof 

perhaps  in  some  degree  extend,  the  same  principle: —  HbCTtyto 

A  oonviot  ship  was  insured  on  a  voyage  "at  and  from' 
Ltmdofi  to  New  Sotrib^^ales,  and  at  and  from  thence  to  the 
ship's  loading  port  or  ports  in  the  East  Indies,  Pei*sia,  China, 
iQf  elfiewhere,  forwards  and  backwards,  and  backwards  and 
forwiards,  as  well  <m  this  side  as  on  the  other  mde  of  the  Cape 
of  Good  Hope,  until  her  safe  arrival  at  her  final  port  of  dis- 
charge in  Gi-eat  Britain,"  with  leave  for  the  ship  "in  the 
voyage  insured  to  proceed  and  sail,  to  touch  and  stay,  at  any 
ports  or  places  whatsoever  and  wheresoever,  and  for  any  pur- 
pose whatsoever,  without  being  deemed  a  deviation."  Tho 
ship,  after  arriving  at  New  South  Wales  and  dischai'giug  her 
convicts  there,  sailed  in  ballast  to  Batavia,  where  she  took  in 

of  the  same  case  Lord  EUenborough  thought  this  was  a  deviation,  espe- 
cially as  the  jpolicy  did  not  contain  the  words  backwards  and  forwards  " 
<8ee  Mellish  v,  Andxwws  (1812),  16  East,  312);  bat  in  his  jodgmeDi 
in  2  H.  4c  S.  he  states  tiiat  the  noa-intxodiiction  of  tiiese  words  ooaM 
make  no  differwoee  under  the  ciioiuBrtMieea. 
(#)  tU.k  S.  84. 

(/)  Andrews  v.  Mallish  (in  error)  (1$I4),  6  TrnKoA.  486. 


touch. 
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•  ^^^^  ^  ^or  Sourabaya,  sailed  to  that  port,  discharged 
her  iron  there  and  took  in  a  cargo  of  noe  for  the  M*iiridiiB; 
at  the  Maaritiiu  abe  mktML  pwt  of  tlie  rice,  intwiding  tq 
hmd  Ikm  a  oargo  of  cotton  for  England,  but,  being  on 
Burvey  found  unseaworthy,  was  broken  up  there  and  sold. 

The  jurj  found  at  the  trial  that  tfcie  ship  had  not  toofliiecl 
at  too  many  ikbees,  nor  eteyed  tfaete  an  unreasonable  time, 
hilt  had  pursued  the  usual  course  on  a  voyage  of  this  descrip- 
tion. The  defendant,  however,  contMided  that  the  having 
touched  at  these  differant  ports  for  the  purpose  not  only  of 
loading,  hot  also  of  dwoharging  goods,  was  under  the  terms 
of  this  policy  a  deviation,  but  the  Court  held  it  was  not 
8o(^).  Park,J.:  '  The  tonns  owitainsd  in  the  poUcy  cannot 
he  more  geneial  and  aztmnve.  The  vessel  might  sail  and 
Umsh.  at  any  ports  or  places  whatsoever,  for  any  purposes 
whatsoever.  Is  not  trading  a  purpose?  If  an  o^ferwriter 
enters  into  a  coif«ttant  of  this  kind  it  is  his  own  feult/' 
gSigy^-  The  next  CM»  diows  that,  if  consistent  with  and  in  further- 
ance of  the  general  purposes  of  the  voyage,  the  ship,  under 
such  a  liberty,  will  be  justified  in  calling  and  taking  goods 
hoard  at  a  port  lies  cfvm  diwctly  out  of  the  usual 

ooorse  from  the  terminus  a  quo  to  the  terminus  ad  quern. 

A  merchant  here,  having  reason  to  expect  a  shipment  of 
goods  on  his  aoeoont  from  sane  of  the  ports  of  th«  Indian 
Archipelago,  withont,  howiov^er,  knowing  of  what  nature  th<  y 
were,  at  what  port  to  be  loaded,  or  by  what  ship  to  be  sent, 
effected  a  policy  on  goods  generally  on  board  of  some  one 
out  of  four  diier^t  sh^  named  in  the  policy  (with  leave  to 
declare  his  interest  more  particularly,  as  it  might  thereafter 
appear),  upon  a  voyage  "at  and  from  Singapore,  Penang, 

Malacca,  and  Batavia,  aU  <w  any,  to  the  diip^s  port  or  ix)rt8 
cf  dunhai^  in  Great  Mtain  or  Holland,"  &c.,  "  with  leave 
to  touch,  stay,  and  trade  at  all  or  any  ports  or  places  whatso- 
ever and  wheresoever  in  the  £a8t  Indies,  Persia  (*),  or  ^ 

% 

{g)  Armett  v.  Innes  (1820),  4  J.B.Mooce,  UO. 
{h)  It  was  expressly  found  by  the  special  cue  thst  tlie  nearest  port 
or  place  in  Persia  was  nom  than  1,^  »Uea  mrt  of  tiie  diiMt  OMne 
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where,  and  also  with  permission  to  toa<^  and  stay  at  any 

ports  or  places  in  any  direction  and  for  any  purpose  neces- 
sary or  otherwise,  particularly  Singapore,  Penang,  Malacca,, 
Batavia,  ^he  Gape  of  Good  Hope  and  St.  Helena,  and  to 
take  on  board,  discharge,  reload  and  exchange  goods  and 
passengers,  without  being  deemed  a  deviation." 

Under  this  policy  the  ship  took  in  part  of  her  cargo  at 
Batavia,  and  then  proceeded  to  Sourabaya  (another  port  in 
Java,  lying  400  miles  to  the  eastward  of  Batavia,  and  directly 
out  of  the  course  from  Batavia,  or  any  other  of  the  four 
ports  mentioned  in  the  policy,  to  Europe),  where  she  took 
on  board  the  remainder  of  her  cargo  and  returned  with  it  to 
Batavia,  whence  she  sailed  for  Europe  and  w 
lost  by  the  p6i&  of  the  seas. 

The  Court  of  King's  Bench  held  that  this  putting  into 
Sourabaya  for  the  purpose  of  oompleting  her  cargo  was  no 
deviation;  and  the  Oonrt  of  Exchequer  Chamber  confirmed 
their  judgment  (i). 

-fJiiord  Tenterden  lenmrked  that,  from  the  circumstances  of 
the  case'and  the  terms  of  the  policy,  the  object  of  the  asrared 
plainly  appeared  to  be  to  protect  himself  against  loss,  what- 
ever kind  of  goods  might  be  sent  him,  at  whatever  port  they 
might  be  loaded,  Mid  by  whatever  ship  they  might  be  sent; 
that  the  underwriter  accetdingly,  by  snbecriUng  sndi  a 
policy,  must  be  understood  to  have  intended  to  afford  a  pro- 
tection equally  extensive,  if  the  language  of  the  policy  would 
admit  of  so^  a  constrmH^iofi  Qc).  In  the  opinion  of  the  two 
Courts,  the  very  extensive  powers  given  by  the  policy,  the 
order  in  which  the  four  places  named  stood  in  the  policy  (?), 
and  the  nvraition  of  Persia,  more  than  a  thousand  miles  out 

of  a  voyage  firom  either  Siofapepe,  <Mr  Fenaag,  or  Mialaeoa.,  or  Batavia, 

to  Europe. 

(i)  Hunter  v.  Leathley  (1830J,  10  B.  &  C.  858;  8,  C,  confirmed  in 
error  (1831),  7  Bing.  517;  8,  C".,  at  N.  P.,  LI.  &  Wels.  244. 
{k)  See  10  B.  &  C.  871. 

(7)  Tlic  geographical  order  is — (1)  Penang;  (2)  Malacca;  (3)  Sin- 
gapore; (4)  Batavia.  The  order  in  the  policy  is — (1)  Singapore; 
(2)  Penang;  (3)  Malacca;  (4)  Batavia. 
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of  the  diieot  ooune  of  the  Toyage,  showed  that  a  voyage  in 
the  direct  geographical  course  was  not  intended. 


The 


be 

wifhin  the 
scope  of  the 


pMgoee  4.  406.  Even  though  the  port  visited  may  be  within  the 
term  ni  ik»  polkgr,  yet  Uie  qoeslioii  still  rauuns,  whetiiw 
the  purpose  for  which  it  was  visited  was  within  the  scope 
of  the  adventure  contemplated  by  the  policy;  otherwise  the 
visit  wiU  be  a  deviatkn. 

•  How0Per  extennve  nifty  be  the  language  of  the  clauses, 
"  the  permission  to  stay  *  for  any  purpose  whatever/  must  bo 
for  some  purpose  within  the  soope  of  the  adventttre"  (w). 

TIm  liberty  in  the  policy  immt  tlh^yB  be  ocmstnied  witli 
reforenoe  to  the  main  scope  of  the  voyage  insured  "  (n). 
J^l^ams  v.  Thus,  where  goods  were  insured  "  at  and  from  London  to 
Berbiee,  -with  liberty  to  toudh  add  stay  A  any  ports  and 
pkoes  whM^m&mr  and  wheresoever,  and  for  all  pui^ses 
whatsoever,  particularly  to  land,  load  and  exchange  goods, 
without  being  deemed  a  deviation/'  Lord  EUenborough  held 
tiiat,  notwklntaoding  the  eoteosife  tenns  in  wtixt  this 
liberty  was  omoeived,  the  ship,  which  had  sailed  with  convoy, 
was  guilty  of  a  deviation  by  putting  in  to  Madeira  for  the 
pmpose  of  nnloading  gbods  and  taking  on  board  wines 
(whidi  did  not  form  part  of  the  sabject  of  the  insnranee), 
and  there  delaying  for  that  purpose  till  after  the  convoy 
had  proceeded  on  the  voyage  (o) . 

^  A  ship  -mm  insmred  at  and  from  Para  to  New  York," 
duing  her  stay  there,  and  at  and  from  thence  to  Para,  "  with 
leave  to  call  at  all  or  any  of  the  Windward  and  Leeward 
Idanda  (m  her  passage  to  New  Y<Hrk,  witih  leafe  todisdiaige, 
ezcliange  and  tiJke  oa  hond  ih»  whole  or  any  part  of  any 

(m)  Per  Gibbs,  J.,  in  Lan^rhorne  v.  Allnutt  (1812),  i  Taunt.  510, 
Sit;  tee  abo  Bodur  «.  Alhrait  (1812),  15  East,  278;  Thames  k  Mersey 
Ob.  «.  Van  Lawi,  imte,  §  S8Sa. 

^  mmtam  9.  mm  (iai8>,  3  Ounp. 


HaraBMMii  t. 


the 
had 


V,  ffliee  (1818),  8  Gbmp.  469;  aee^alao  Bedman  «. 
0818),  ibid.  503,  whioli  iraa  a  policy  on  the  same  diip  for 
▼oyage,  witlMmt  ilM  eiaiKW,  aad  im.  wl&tk  it  was  admtHed  tlMpt 
a 
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cargo  and  cargoes  at  any  ports  or  places  she  might  call  at  or 
proceed  to,  particularly  at  all  or  any  of  the  Windward  and 
Leeward  Islands,  witlumt  being  deemed  any  deviation  and 
without  prejudice  to  this  insurance."  Under  this  extensive 
liberty,  the  ship,  after  sailing  from  Para,  on  her  passage  to 
New  York,  put  into  St.  Thomas's  and  St.  Bartholinnew'sr 
two  of  the  Leeward  Mands,  not  for  fmy  purpose  eonnected 
with  the  voyage  insured,  but  in  order  to  obtain  information 
for  the  shipowner  whether  the  state  of  the  market  in  those 
islands  was  sadh  as  to  make  it  worth  his  while  to  s^d  goods 
out  there  in  another  vessel  of  his,  on  a  separate  adventure, 
froih  New  York.  The  Court  held  that,  although  these 
islands  weie  undoubtedly  within  the  language  of  the  policy, 
yet  putting  into  them  for  a  purpose  wfioUy  unocmneoted  with 
the  voyage  insured,  and  which  had  reference  to  som<3  new 
adventure,  subsequently  to  be  undei:taken  in  another  vessel, 
Was  a  deviation  (p). 

-^*A  ship  was  insured  on  an  outward  voyage,  "  at  and  from  SoUy 
Hull  to  her  port  or  ports  of  loading  in  <^  Baltic  or  Gulf  of 
Finland,  with  liberty  in  the  said  voyage  to  touch  and  stay  at 
any  ports  or  places  whatever,  for  all  purposes,  particularly  at 
Elsinore,  without  being  deemed  a  deviation.''  The  ship's 
intended  port  ci  loading  was  Pillau;  before  sailii^,  however, 
she  had  taken  goods  on  board  for  Elsinore  and  Dantzic,  and 
on  her  voyage  she  stopped  at  both  these  places,  in  order  to 
deliver  those  goods,  and  was  afterwards  lost  before  veacMng 
Pillau  f  the  Court  held,  under  this  policy,  that  the  stopping 
to  deliver  goods,  being  a  purpose  wholly  foreign  to  the  main 
object  of  the  voyage  insured,  was  a  deviation.  If,"  said 
Abbott,  C.  J., die  ship  had  gone  into  Elsinore  or  Dantzio, 
to  see  if  she  could  get  a  cargo,  that  would  have  been  a  pur- 
pose connected  with  the  voyage,  and  consequently  would  not 
^  have  been  a  deviation.  Bat  tihe  vess^  in  fact,  irant  into 
those  ports  for  tlie  purpose  of  delivering  goods,  which 


(p)  HamiiMmd  v,  Beid  (1820),  4  B.  &  Aid.  72 

36  (2) 
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■was  wholly  unconnected  with  the  object  of  the  voyage 
insured  "(g).  ^ 
'  A  abip  nfSM  ismmd  hem  Baiphmg,  in  T<mquin,  to  any 
ports  or  places  in  any  order  in  Japan,  "  with  leave  to  call  at 
any  ports  or  places  in  or  out  of  the  customary  route  in 
any  ovder  ior  all  pnxpoeoB.''    She  iwnt  from  Haiphrag  to 
Hongay,  where  she  loaded  a  cargo  of  ooak  for  Hongkong,, 
and  was  lost  between  Hongay  and  Hongkong.   Mathew,  J., 
held  that  the  loss  was  not  oo^md  by  the  pc^y.  Theie  wa» 
no  dmet  tn^^heaaid,  between  Tcaiquin  «nd  Japan,  and  the 
.    vnderwriter  was  entitled  to  assume  that  the  ship  would  go  in 
ballast  straight  to  Japan,  calling  at  "ports  or  places"  for 
porpoeea  inoidental  to  a  T€(jrage  tarn  TcMiqiiin  to  Japan  (r). 
G^pwgr  €l    ^  A  diip  ww  bmmA  "  at  and  from  Liverpool  to  the  west 
Mopch^ta  V,   and  (or)  south-west  coast  of  Africa,  during  her  stay  and  trade 
fmt.  ck  therein,  and  back  to  a  port  of  call  or  (wid)  disc^iarge  in  the 
United  Kingdom."    1^  remd,  after  sh^  had  completed  her 
loading  for  the  retnm  voyage,  stayed  a  month  on  the  African 
coast  for  the  purpose  of  earning  salvage;  she  wttis  damaged 
i«yie  in  that  fm^k^ymmty  and  wm  aHenmicb  toteily  lost  on 
Hie  voyage  home.    It  was  held  that  salvage,  in  the  absenco 
of  usage,  could  not  be  construed  to  be  a  purpose  within  tho 
licence  contained  in  the  poliGty,  and  oenseqaently  that  tfaerkk 
liad  bM  adbrtastiatty  vaaned  by  wiiat  had  been  d<me 

An  inter- 

^^406.  In  like  mumae,  although  the  words  of  the  claose  are 
of  the  most  extmo^  natmre,  the  ship  will  not  be  protected 

by  such  a  policy  if,  at  the  time  of  loss,  she  be  on  an  inter- 
insured  is  not  niediate  voyage,  not  subordinate  to  or  connected  with  the 
'       Voyage  or  voyages  oc«itm|ilated  by  the  parties  as  tbo 
principal  objects  of  the  contract  {t)  (unless  sanctioned  by 
a  well-established  usage). 
6ottoin]«3r9.  >  A  ship  wss  insmod  "at  and  from  Londion  to  Now  Sootb 

BovilL 

(<?)  Solly  V.  Whitmore  (1821),  5  B.  &  Aid.  45.  It  is  somewhat 
difficult  to  leooncile  this  case  with  Armett  v.  Innes,  ante,  §  404. 

(r)  Laingr  v.  Union  Marine  Ins.  Co.  (1895),  1  Com.€as.  11. 

(§)  Oompany  of  Afrieaa  Mevoiiante  v.  Brii.  ft  For.  Mar.  Ins.  Co. 
(1879),  L.  S.  «  EiMii.  154.  WheOta  and  hem  far  purposes  of  salvage^ 
will  jvstify  Mation  m  oonsidend  poH,  §  4S4. 

(O  Vtikkmikf  V.  Borfll  (im),  6  B.  Jc  €br.  310. 


mediate 
Toyage 
■ot  connsotod 
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Wales,  and  at  and  from  tkence  to  all  ports  or  places  in  the  Sact.  406. 
East  Indies  and  Sonth  Ammoa,"  with  liberty  "  to  proceed 
and  sail,  to  touch  and  stay  at  any  ports  Avhatsoever,  (fee,  for 
all  purposes  whatsoever,  particularly  to  trade  and  sail  back- 
Urards  and  forwaids  and  forwards  and  backwards.''  Under 
this  policy  the  ship  sailed  from  London  with  convicts  for 
New  South  Wales,  and  soon  after  arriving  there  the  captain 
received  orders  from  his  employers  to  prooeed  from  New 
South  Wales  to  the  Iku^  Indies.  Before  this,  however,  ho 
had  entered  into  engagements  for  a  voyage  to  New  Zealand 
and  back  again  to  New  South  Wales,  and  accordingly  sailed 
on  this  voyage,  intending  to  retnm  to  New  South  Wales» 
and  then  to  sail,  as  directed  by  his  employers,  for  the  East 
Indies.  On  his  way  back,  however,  from  New  Zealand,  his 
ship  Was  lost,  and  the  underwriters  resisted  payment,  on  one 
ground,  amongst  others,  that  as  New  Zealand  lay  entirely 
out  of  the  course  of  the  voyage  from  New  South  Wales  to 
the  East  Indies,  the  sailing  thither  was  a  deviation,  even 
under  the  extensive  terms  ol  this  policy,  and  the  Oosrt,  on 
the  principle  already  stated,  held  that  it  was  so  (u) . 
4^  Upon  the  same  principle,  where  an  insurance  was  effected  Hamilton  v. 
on  goods  on  board  a  ship  which,  as  appeared  upon  the  f  aoe  ^^^^^^* 
of  the  policy,  was  memt  to  act  as  a  tender  to  other  ships 
employed  in  the  palm  oil  trade  on  the  African  coast,  the 
Court  held  that  it  was  a  deviation  for  a  ship  so  insured  to 
sail  away  the  Benin  river  (where  she  had  been  for  some 
time  acting  as  a  tender)  to  Cameroons  with  the  cargo  of  one 
of  the  oil  ships  which  had  gone  ashore  at  the  bar  of  the 
Benin  river,  although  the  policy  contained  the  most  extensiv€i 
liberty  to  toudi  and  stay  (x),  because  instead  of  her  sub^ 

(if)  Boltomky  v.  Bovill  (1826),  5  B.  &  Gr.  2lO. 

(x)  The  policy  was  "  at  and  ixom.  lirarpool  to  any  poirt  or  place  of 
loading  and  trade  on  the  African  coast  and  islands  during  her  stay  and 
trade  there,  and  at  and  from  thence  to  her  port  or  ports  of  discharge  in 
the  United  Kingdom,  with  leave  to  call  at  all  ports  and  places,  back- 
wards and  forwards  and  forwards  and  backwards,  in  any  order,  for  any 
purpose,  without  being  deemed  a  deviation;  and  with  liberty  also  for  * 
the  said  ship  in  the  said  voyage  to  proceed  and  saU  to  and  touch  and 
stay  at  any  ports  or  places  whatsoever,  and  to  load,  unload,  reload,  aeU, 
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sidiarj  duties  as  tender  sbe  had  amiiiied  the  mfooubiHtieft 


flMiiigiio 
deviaticmtf  it 
has  not 

caused  delay. 


Pormerl J  Hm 
rule  was 
different. 
CiBfg  in  the 
fRMtnib. 

Kaine  t.  *i 
BtIL 


GocmadE  9. 


4.  407.  We  now  come  to  the  consideration  of  those  case& 
which  establish  the  position  that  if  the  ship  under  the  trami 
of  the  polioy  w  joBdfied  in  origfinally  viatbig  the  port,  any 
Hading  during  her  lawful  stay,  although  foreign  to  the  main 
purposes  of  the  adventure,  is  not  a  deviation  unless  it  Gausea 
additional  ddi^  or  otherwiee  aobetuitaayj  yrmm  rut. 

In  the  eaiMer  mm  tibe  oontraiT:  mm  laid  down  (2) .  Those 
oases,  however,  were  overruled  by  the  following  authorities, 
which  have  established  the  rule  stated  above. 

Ship  and  imi^        iamnd  "inm  ^  ship's  loading 
port  or  ports  on  die  ooaat  of  Spain  to  London,  with  liberty 
to  touch  and  stay  at  any  port  or  place  whatever  without 
being  deemed  a  deviation."    The  ship        obliged  to  put 
iito  Gihiakar  for  profviSMm,  and  while  there  the.captain  also 
took  Ml  board  some  chests  of  dollars  on  freight.   The  putting 
'  into  Gibraltar  was  justifiable,  and  no  additional  deky  w» 
owwed  \^  takii^  the  dolkn  <m  bourd.   The  Court,  there- 
fore, held  that  there  had  been  no  deviation  (a) .    Lord  Ellen- 
borough  also  said  that  the  increased  temptation  to  attack 
oauaed  bj  taking  treMOfe  mi  board  nas  not  sooh  an 
iltaalaiMi  of  the  liek  as  to  diseharge  the  underwriter. 
'    So,  where  a  ship  was  insured  "from  Stockholm  to  New 
York,"  it  was  held  no  deviation  for  the  owner  ol  live  atodc 
nn  hoied  to  ta^  in  prnwdor  for  tUr  nee,  while  the  ship, 
as  MB  then  oiwt<Mnarj,  was  waiting  at  Elsinore  for  the 
pmpose  of  taking  convoy  and  paying  Sound  dues;  the  whoila 


barter,  and  exchange  goods  and  pvoparty,  &c.,  pariieiilarty  wttb  liberty 
to  tranship,"  and  with  a  memoTandmn  "  that  tha  rit^  vwwl  si^i  ba 
employed  and  naed  aa  a  tendar  to  aay  ttthwr       «r  vmmI  Ir  MMat 

employ." 

(y)  Hamilton  v.  Sheddon  (1837),  3  M.  &  W.  49. 

(s)  See  Stitt  V.  Wardell  (1798),  2  Esp.  610;  Sheriff  w.  Potts  (1803),  5 
S9.  M.  ^  The  latter  case  may  be  supposed  to  have  proceeded  partly  on 
lia  pciaeipla  that  egpretaio  unim  est  exdusio  alterius;  but  even  tban 
Mia  vwmdad  by  Lasoeha  v,  Oiwin  (1810),  12  East,  131. 

(•)  Balaa  «*  M  (tM»>,  •  Eaat,  196. 
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of  such  provender  hitving  been  loaded  on  board  bofore  the  Sact,  407. 
Sound  dues  coold  be  paid,  so  that  no  additional  delay  wm 

thereby  occasioned  (&) . 

408.  In  the  case  of  Raine  v.  Bell,  whcro  the  policy  wasQji  it  makeino 
ship  and  freight,  Lord  Ellenborough  expressly  reserved  his  the 
opinion  as  to  ^  elleet  of  a  change  in  the  stftte  of  the  cargo 
upon  a  policy  "  on  goods."    The  following-  case  resolves  this  treu^  or  on 
doubt,  and  shows  that  it  makes  no  difference  whether  the 
policy  be  on  goods  or  any  other  subject  of  insurance. 

Goods  ^ere  insured  "  at  and  f  rcMtt  Gottenburg  to  a  port  ot  Larooiie  r. 
ports  in  the  Baltic  with  liberty,  in  case  of  non-admittance, 
to  unload  at  Carlshamn."  After  the  ship  had  sailed  from  • 
Gottenburg  with  c^mTory,  «id  while  she  was  l3ring  in  MaUnoe 
Roads  under  orders  of  the  commiodore  to  prepare  for  sailing, 
a  boat  came  alongside  with  some  boxes  of  indigo,  whicli 
formed  no  part  of  the  onginal  intended  cargo,  but  were  all 
got  on  board  without  any  delay  to  the  ship.  The  Gourt  held 
this  was  no  deviation  (c),  "  for  the  risk  insured  was  neither 
enhanced  nor  varied;  but  something  was  done  in  the  course 
of  the  voyage  which  made  no  diierence  in  eith^,  and  there- 
fore was  no  discharge  of  the  underwriter's  liability"  (d). 

The  principle  of  interpretation  thus  established  in  English 

Cases  in 

law  has  reoeived  abundant  confirmation  in  the  jurisprudence  ^^"'^^ 
of  the  United  States.    Thus,  where  a  ship,  under  lih^  to 

touch  and  stay,  sold  part  of  her  cargo  while  detained  in  port 
by  an  mbargo  (e),  or  while  waiting  for  necessary  re- 
pairs (/),  or  tet  fear  of  capture  (^),  mek  tiadmg  warn  hald 
not  to  amount  to  a  deviation,  because  proved  to  have  caused 
no  delay,  and  no  variation  of  the  risk. 

(ft)  Oxnuaok  v,  Gladstone  (1609),  11  East,  847. 
(o)  Larocbe  v.  Oswin  (1810),  12  East,  131. 
(g)  Per  Lord  Ellenborough,  12  East,  133. 

(e)  Kingston  ^.  Giraid  (160»),  4  DaU.R.  274;  Goudy's  ManhaU, 
189;  1  Phillips,  s.  999. 

(/)  Kaaa  v,  Ooliimbiaa  Ins.  Oo.  (1«07),  2  Johns.  B.  264;  1  PhiUips, 
a.  999. 

(g)  Hughes  t;.  Union  Ins.  Oo.  (1618),  3  Whaaton,  R.  159;  1  PhiUips. 
8.  99». 
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■iMt.  409. 

Additional 
dilfty  caused 
by  racii 

trading 


AliUr,  if  no 

■iiiiiHiMii 

Warre  r. 


:  409.  Ill  all  such  cases,  however,  if  additional  deky  i& 
caused  bj  the  trading,  it  wiU  twrim»  Aay 
•et  of  tittdi^  not  contemplated  by  the  parties  to  the  policy, 
and  unconnected  with  the  main  object  of  the  adventure,  is 
justifiable  only  on  condition  that  it  be  completed  duniig  the 
pmod  of  h^  lawful  slay,  at  an  allowed  port,  for  a  justifiaUe 
purpose  (i). 

But,  if  no  additioiial  delay  or  yanatioa  of  the  nA  is 
oaoied,  the  meee  fact  of  putting  into  a  port  or  place  with 
a  twofold  purpose,  partly  connected  and  partly  unconnected 
ynth  the  adventure  contenq[)lated  by  the  policy,  will  not 
ttoouit  to  a  doviatioii  mr  tmdnate  the  nA,   Thus,  where 
a  Missel,  sailing  outwards  from  London  to  Grenada,  was 
iaaared  on  freight  homewards  "at  and  from  Grau^ia  to 
IiOBdim,"  and  on  amying  at  the  idand  (where  there  is  but 
one  oiMtom-hoQse)  proceeded  to  deliver  her  outward  cargo  in 
different  bays  there,  and  was  lost  in  entering  one  of  these 
bays  for  the  twofold  purpose  (d  delivering  the  remainder  of 
hOT  outward,  and  taking  in  a  homeward,  cargo,  it  was  held 
that  this  was  no  deviation,  but  that  the  underwriters  were 
liable  for  the  loss  of  the  homeward  freight^}. 


WJ'It  wm  MMOrt  to  ft  dtmatkm*"  wtn  Arnould's  words.  See, 
hmrmr,  wite  (t)  to  Mofc.  4»  of  liM  Mmt.  Im.  Aet,  1906,  ante,  §  376. 

(0  WaUMM  V.  Skm  (mt),  8  Cump.  m,  Sm  bmnpony  of  African 
Mediants  V.  BritiA  and  Fonign  Mar.  Ub.  Cb.  (U7Z),  L.  R.  8  Ex 
154.  Inglis  V.  Vaux  (1813),  3  Camp.  417,  waa  died  faj  Anoiild  as  mL 
authority  for  the  rule  that  "even  where  tha  ddaj  is  partlj  for  a 
purpose  connected  with  the  main  objects  of  tlw  Yoyagv  iaa«i^  if  it  %• 
partly  for  another  which  is  entirely  foreign  to  it,  mieh  dalajt'  wiU  ba 
regarded  as  a  deviation."  Arnould,  as  his  statement  of  the  case  shows 
only  meant  that  if  the  ma^^ter  of  the  ship  stayed  longer  ia  AntigQ^ 
than  was  reasonably  necessary  to  dispose  of  the  outward  cargo,  so  tiiat 
^  JTf  prolonged  stay  wa^  to  pirocure  a  homeward  cargo, 

_™  outward  voyage  came  to  an  end.    If  Lord  Ellenborough 

aMMrtto  deride  iiiat  a  stay  in  port,  necessary  for  the  purposes  of  the 
g^^  '^'yg^^  P°*"  aa  end  to  tiie  risk  because  the  master  also  utilizes  it 

"     .  J?*?^  iooeeedingr  voyage,  his  dedaion  Ls  entirely 

oppond  to  m  ymif^  «f  avthority.  *  ' 

laftP.W.   I- e«e  it       Md  tkut  the  deUyer>  of  the  out. 
eM«<»  wm  »  ntnniniiy  piepantkMi  fog  tbe  Iwmeward  voyage. 
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4-  410.  The  line  ci  distinction  between  the  dem  of  cases  of  Sect. 


which  Hamnumd  v.  Beid  (I)  is  the  leading  authority  and  DistinotiaB 
those  which  are  governed  bj  Eaine  v.  Bell  (m),  though  not  Hammond  v. 
at  first  sight  obvious,  is,  in  realitj,  sufficiently  clear.  In  ^SboB^uML 
Hammond  v.  Beid,  and  cases  oi  that  class,  the  ship  would 
not  have  touched  at  the  port  at  all  except  for  some  purpose  i' 
totally  unconnected  with  the  main  object  of  the  voyage 
insured;  and  the  ezecaticm  of  that  purpose  was  itself  the 
sole  cause  of  the  delay.  In  Raine  t^.  Bell,  and  the  cases 
decided  on  its  authority,  the  ship  had  originally  put  in,  and 
was  actually  staying  at,  the  port  for  some  purpose  connected 
with  the  voyage;  and,  during  her  justifiaUe  and  neoeesary 
stay  there,  some  act  was  done,  which,  though  in  itself  uncon- 
nected with  the  adventure,  and  not  originally  contemplated 
hy  the  parties  to  the  policy,  was  held  not  to  be  a  deviation^ 
because  there  was  no  materyd  variation  of  the  risk,  and  no 
delay  which  would  not  otherwise  have  occurred .  For  instance, 
in  Hammond  v.  Beid,  the  ship  would  never  have  touched  at 
St.  Bartholomew's  at  all,  ^cept  for  the  purpoee, — ^wholly 
alien  to  the  object  of  the  voyage  insured, — of  procuring 
information  for  the  guidance  of  another  adventure.  In 
Baine  v.  BeU,  the  ship,  when  the  doUais  were  put  on  board, 
was  actually  staying  at  Gibraltar  for  provisions,  wiUiout 
which  the  voyage  insured  could  not  have  been  prosecuted, 
and  no  extra  delay  or  risk  was  incurred  hy  taking  the  dollars 
on  boaard. 

"V  ill.  The  principles  of  law,  therefore,  applicable  to  the  Summary  of 
interpretation  of  these  clauses,  appear  to  be, —  ^^aW^ed 

1 .  That  the  extent  of  the  powers  they  confer  on  the  ship  caaee. 
is  to  be  judged  of,  net  so  much  by  verbcd  criticism  on  the 
terms  employed  (such  as  "  to  call,*'  "  to  touch,"  or  "  to  touch 
and  stay  "),  as  by  reference  to  the  true  scope  and  natuio.  of 
the  advrature  ocmtemi^atad  by  tiie  policy. 

and  therefore  what  was  done  for  that  purpose  waa  no  deviation.  II 
is  deaT  that  the  dischax|pe  of  the  oolnrazd  cargo  htd.  ooeapied  time. 

(0  Ante,  §  405. 
(«»)  Ante,  §  407. 
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■pts^^^iiL  2.  That,  however  extenuTe  the  lai^oage  of  these  nlmwoi 
■l  a»y  "k^  th^  em  mmr  miw  a  fyomr  ni  ynsnting  ports  ont 

■l  of  that  which,  upon  a  fair  oonstruotion  of  the  whole  policy, 

■{  appears  to  have  heen  the  course  of  the  voyage  instued  as  con* 

■  lenplatod  bj  the  pcrtiea;  ]i«r  eaaUey  jastifj  tile  ship  in 

■l  witing  any  port,  evwi  tiioagh  within  the  local  limits  of  the 

H  Wyage  insured,  for  any  purpose  unconnected  with  the  main 

Hj,  *  dbject  of  the  adventme. 

3.  H  tlM  ship  Wnia  an  allowed  port  f<Mr  an  allowed  par* 
pose,  no  trading,  breaking  bulk,  landing,  or  loading  cargo, 
however  alien  to  the  main  object  of  the  adventme,  will 
maiEe  the  visit  a  dAviatioii  if  the  tEadiag,  Ae.  be  eompleled 
dwriikg  ^  period  of  ^e  ship's  lawful  stay  in  such  port 
without  additional  delay  or  substantial  variation  of  the 
risk.  '  * 

4.  If,  however,  smk  trading  give  rise  to  delay  that  would 
not  otherwise  have  been  incurred,  it  wdll,  on  that  ground, 
discharge  the  underwriter  from  liability  as  from  the  time 
wim  the  daUy  bsfan  (»). 

^^^dLj.     ^         48  of  the  Marine  Imaianoe  Act,  1906,  deckres 

In  the  case  of  a  voyage  policy,  the  adventure  innued 
must  be  prosecuted  thzoughout  its  cfHucae  witli  Kiaminable 
deepaleh,  and,  if  wilhopil  lawfiil  ezoiise(o)4t  is  not  so 
fiwwwttod,  ihe  imaxeg  is  disdiazged  fnnn  liability  as 
from  the  time  when  ^  delay  became  unreasonable. 

4  As  the  sole  ground  upcm  which  a  deviation  discharges  the 
underwriter  is  that  it  varies  the  risk,  and  as  it  is  evident  that 
the  riak  lu^  be  as  imieh  mried  by  a  deky  ia  eoimiieiK^ 
{NEoesoiiting  the  voyage  as  by  a  loos]  divergence  from  its  pre- 
scribed course,  the  rule  was  established  that  every  such  delay, 
if  unreasonable  or  unexcused,  will  diaohaige  ^  midenmtw. 
Jm  the  wwdaof  ^Badal,  G.  J.,  ^e  voyage  in  the  oommence- 
wmmt  or  praeootioii  of  idbich  any  unreasonable  delay  takes 

See  Kw.  Im.  Act,  1906,  s.  48,  infra. 
(0)  See  Met.  4»,  $  424a. 
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pkoe,  beoomes  a  voyage  at  a  different  period  of  the  year,  at  a 
more  advanced  age  of  the  ship,  and,  in  short,  a  different 
voyage  than  if  it  had  been  prosecuted  with  reasonable  and 
ordinaiy  diligence;  the  nsk  is  altered  fxom  that  which  was 
intended  by  all  parties  when  tiie  policy  waa  ^ected"  (^). 


♦  413.  To  begin  with  the  commencement  of  the  voyage,  it  is  Delay  in 
dear  that,  imder  an  ioMUsaee  "at  andfrom^"  a^y mueaaon-  ^^^^^f 
able  dday  that  takes  plaoe  betwe^  die  time  when  the  pdiey 
attaches  on  the  ship  "at"  the  port,  and  the  time  when  she 
sails  on  her  voyage,  will  discharge  the  underwriter  (^).  As 
long,  indeed,  aa  «be  ia  bond  fide  preparing  for  her  voyage,  as 
by  repairs,  &c.,  the  delay  will  be  held  excueed,  and  the  under- 
writer liable;  but  if  all  thoughts  of  the  voyage  be  laid  aside, 
and  the  ship  still  kept  lying  in  port.  Hie  onden^riter  ia  dis- 
charged (r) .  So,  although  the  voyage  be  not  abandoned,  yet 
any  waste  of  time  or  unnecessary  delay  in  port,  not  excused 
fay;  justifying  cause,  nor  in  any  degree  connected  with  the 
purposes  of  the  wi^Fage  insured,  is  held  to  vary  'the  riak;  as 
where  a  yacht  lying  in  Bristol  harbour  was  insured  on  a 
voyage  ''at  and  from  Bristol  to  London,"  and  did  not  sail 
lor  five  Muntlis  after  the  policy  was  effected  (s). 


+-  414.  That  an  unreasonable  delay  iu  performing  the  voyage  j^^^y  ^  ^.j^g 
insured  is  equivalent  to  a  deviation  (t),  was  expressly  ruled  by  coMee  of  the 
L(»d  Mansfii^d,  in  the  case     Hartley  t;.  Baggin,in  which, 
the  ground  of  deface  being  the  detention  tsi  the  ship  aa  a 

Eoating  slave  depot  on  the  African  coast,  his  Lordship  said, 
''  The  single  point  before  the  Court  is,  whether  there  has  not 


(p)  Per  Tindid,  C.  J.,  in  MamA  v.  LairkiiMi  (ISSI),  8  Buig.  m. 

(^)  Tbe  oomeqiwiiee  .k  tiie  same  wikm  the  dday  takes  plaoe  before 
tiie  Ml  has  coauMneed;  see  Mar.  Ins.  Act,  1906,  s.  42,  ante,  §  376; 
but  delay,  when  it  prevents  the  policy  attaching,  properly  b^ongs  to 
iiie  subject  of  the  chapter  on  daratioa  at  the  nsk,  and  is  eouddered 
there.  See  post,  §§  479,  483. 

(r)  Per  Lord  Hardwicke  in  Motteux  t>.  London  Aas.  C«o.  (1739), 
1  Atkyns,  545;  Chitty  v.  Selwyn  (1742),  2  xUkyns,  359. 

(»)  Palmer  v.  Marshall  (1831—1832),  8  Bing.  79,  317. 

(t)  See  note  (»),  ante,  §  376. 
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» 

'^^6"  what  is  equivalent  to  a  deviation— whether  the  xiak  hm 
iiot  been  TMrkd,  no  matter  wheth^  the  ruk  has  w  has  not 
heen  theiehy  increased  "  (w).  So,  where  a  vessel  engaged  in 
the  African  palm  oil  trade,  with  liberty  to  act  as  a  tender  to 
other  ships  in  the  same  ewfloj,  was  kept  thirteen  moiitfaa  in 
the  Benin  liro,  this  was  foond  by  the  j  ury  to  be  an  unreason- 
a*le  delay,  and  the  Court  refused  to  disturb  their  verdict  (a?). 
4  A  delay  at  the  termination  of  the  voyage  iawirodia,  if 
«ltkeiN9«8^.  ®xou8ed  aad  «»Ba«»aWe,  as  as  Ao«^ it  had  oooun?^ 
in  any  of  its  intermediate  stages.  Thus,  where  a  ship  insured 
"at  and  from  Sierra  Leone  to  London  "  was  delayed  in  the 
Thames,  off  Deptford  dookyaid,  fram  the  ISth  to  the  27th  of 
Fehraaiy,  hekm  she  was  admitted  into  the  d^k  to  unload 
her  cargo,  it  was  not  disputed  that  this  delay,'if  unexcuseci  or 
uimecessary,  would  amount  to  a  deviatioii  at  that,  as  at  any 
other,  stage  ol  the  Te^age  (y). 

4  When  the  master  of  a  ship  remained  in  port  for  several 
weeks  for  the  purpose  of  building  a  house  for  himself,  and 
waiting  the  issue  of  twa  aeatii^  Toyages  en  wl^  he  had 
^ep^ehed  aiuther  vessel,  this  was  found,  on  special  verdict, 
to  be  an  unreasonable  and  unjustifiable  delay  (z). 

In  short,  whenever  the  delay,  exceeds  a  leasooaUe  time,  <» 
is  incurred  tor  purposes  fmoomiected  wiik  ihe  true  object  of 
the  voyage  insured,  it  will  determine  "the  insurance  («). 
^pra^hm  ^^^^^  special  clause  contained  in  the  policy  must  he 

'  strictly  construed,  it  f ollofwis  that,  if  express  pmrmissi<m  be 
given  in  the  policy  to  delay  for  a  given  time  specified  in  the 

(«)  Hwtley  V.  Bnggm  (17S1),  2  PMk,  S52.  See,  in  mostntioii  ol 
tlie  nae  prineipfe,  Phillips  v.  Irving  (1844),  7  M.  &  Gr.  W;  see  alto 
Pearson  v.  Oommercial  Union  Ass.  Co.,  in  the  Bx.  Gh.  (1S7S)  It.  B.  S 
C.  P.  548;  in  the  Houae  of  Loids  (1876),  1  App.  Cas.  4S8— «  case  oft  a 
-f  firo  policy  which  (although  the  result  might  have  been  diflPerent  ia  • 
voyage  policy)  is  an  authority  for  the  principle  that  a  delay  on  a 
voyage  for  a  collateral  purfose  is  lUijDStiiaUo.  The  Ufs^  ot  the  eiaa 
are  set  out  post,  §  509. 

(«)  HamUton  v.  Sheddon  (1837),  3  M.  &  W.  49;  aee  alto  Hyderabad 
*     (Deeoan)  Oo.  v.  Willoughby,  [1899]  2  Q.  B.  530.  ^ 

if)  SaMfll  V,  Eoyal  Exch.  Ass.  Co.  (1828),  8  B.  &  Cr.  119. 

(z)  Mont  V,  IjuddDS  (1631),  S  Bing.  108. 

(II)  S»  Tfcawea  &  Metwy  Mar.  iBfc  Co.  V.  Van  Laun,        §  382a. 
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policy,,  that  delay  cannot  lawfully  be  prolonged.  Thus,  where   Sect.  4tl%. 
liberty  was  given  in  the  poHcy  "  to  wait  two  months  at  Monte 
Video  if  needful,''  a  longer  delay  than  two  months  was  held 

to  discharge  the  underwriters  (&) . 

415.  It  is  only,  however,  an  unreasonable  or  unexcueed  Necessary 

d^l&Y  for 

delay,  i.e.,  a  wilful  and  umieoeesary  waste  of  time,  that  wHl  purpoae 

put  an  end  to  the  insurance;   if  justified  by  necessity,  or  J^^^^^ 
incurred  bond  fide  with  a  view  to  the  purposes  of  the  voyage 
insured,  the  und^rwritw  will  not  be  discharged  by  the  delay, 
although  its  absolute  duration  may  be  very  considerate. 
"  To  discharge  the  policy,"  says  Lord  EUenborough,  "  thero 
mtist  be  a  olear  im|>utati(m  of  ^'v'^^'^^MAllBp'         length  of 
time  elapsing  between  the  sailing  ovHHBm  and  the  undet- 
writing  of  the  policy  is  not  of  itself  sufficient,  for  it  is  capable 
of  explanation"  (c).  "What  delay  will  constitute  a  devia- 
tion," says  Story,  J.,  "  depends  (m  the  nature  of  the  voyage 
and  the  usage  of  trade.    That  delay  wTiich  is  necessary  to  4. 
accomplish  the  objects  of  the  voyage,  according  to  the  coursi' 
of  tiM  tarade,  if  immrred  bond  fide,  cannot  be  admitted  to 
avoid  the  insurance"  (d).   So,  Tindbd,  C.  J.,  lays  it  down 
tliat  the  "  detention  for  a  reasonable  time,  for  the  purposes  of 
the  adventure,  must  be  allowed;  and  whether  the  delay  be  v 
reasonaMe  or  not  must  be  determined,  not  by  any  positive  or 
arbitrary  rule,  but  by  the  state  of  things  existing  at  the  time? 
at  the  port  where  the  ship  happens  to  be  "  (0). 

A  i^iip  insured  on  the  15th  of  May  "  at  mid  hem  PiUau  Sodtii  v,  ^ 

to  London,"  and  then  lying  at  Pillau,  was  obliged  to  be  ®™^* 
thoroughly  r^Mdred  there  be£<M:e  she  could  sail  on  the  voyages 
insured;  tiheee  repairs  were  not  completed  till  the  end  of 
June,  when  the  water  in  the  harbour  had  become  so  low  that 
she  could  not  get  over  the  bar,  and  she  did  not  actually  sail 

(6)  Doyle  V,  Powdl  (1692),  4  B.  Jc  Ad.  m. 
(e)  Gnuii  v.  King  (1802),  4  Bi^.  17«. 

id)  In  OoloBilnan  Ins.  C&,  v,  OaHetl  (1S27),  12  Whealion,  B. 
1  PhiUips,  Ins.  8.  16SS. 

(e)  In  PhUUpa  v.  Irving  (1844),  7  M.  &  Gr.  328. 
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^  Novomfeer.   Lord  Kmyon  held  that  this  was  not  such  a 
delay  as  to  discharge  the  underwriter  (/) . 
^*  ^'  A  policy       effected  in  August,  1789,  on  an  Ameriom 

fillip  "at  Mid  fiom  Arest  to  London,"  against  British  capture, 
while  she  was  lying  in  Brest  Hart)our,  then  blockaded  by  the 
British.    The  ship  did  not  sail  till  Mardh,  1790.    It  inm 
mitMided  that  this  dilaj  d  nearly  seven  moiths  discharged 
Ae  nndenrriters;  bnt  proof  having  been  given  that  the 
voyage  had  never  been  abandoned,  and  that  the  time  had 
been  oonsuiBed  ia  bomd  fide  atteoq^tiiig  to  pmim  an 
American  enw  frmn  Rigland  (there  being  no  possibility  of 
doing  so  in  France),  a  special  jury,  under  the  direction  of 
Lord  Ellenborough,  found  for  the  plaintiff.    Loid  Mien- 
homiigh  told  the  jury  tiiat  while  the  tess^  was  in  a  £air 
Btate  ci  preparation  for  the  voyage  it  was  covered  by  the 
policy;  but  if  the  voyage  was  abandoned  for  a  length  ol- 
time,  the  underwntm  would  be  discharged.    "  Tim  qoestimi 
wlwlW  Aave  was  an  ahandonment  of  the  original  adventure 
is  to  be  decided,"  said  his  Lordship,  "from  a  feir  review  of 
all  existing  circumstances  at  the  time  when  Oie  Tc^age  might 
reiOQiiihly  he  presumed  lo  oommenoe.    Here  the  extreme 
difficulty  of  obtaining  men  is  to  be  taken  into  considera- 
tion "(^).  ^ 

m«  m^j^    iie.  The  main  point  in  all  these  cases  is  whether  the  delay 
jwliiilili?     was  bond  fide  incurred  with  a  view  to  promote  and  earry  out 
Oa  main  objects  of  ^  voyage  insured.    If  it  was,  there  is 
no  ground  for  saying  that  the  voyage  was  not  prosecuted  with 
reasonable  deq^tch. 

Thus,  wtate  a  Temsl,  cliartMed  f the  tiiiA^ 

tween  Mb  country  and  the  United  States,  was  insured  on 
a  voyage  "  from  London  to  her  loading  port  in  Virginia  and 
back  to  London,"  it  was  held  that  hmt  imkmg  filtesn  moatfas 
at  "Emldk,  her  loading  port,  until  an  embargo  was  Ukm 

(f)  Smith                  CM«),  4  S^.  M.   7W  tln^ltun  after  Oe 
<»d  of  Ju»  WW,  «f  tmtm,  «  iiliiili;  ikm  9«nriM»  Mtj  wm  a 

nccoMuy  one. 

iff}  Gtaat  «.  King  (lett),  4  ftp.  lU. 
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off,  and  long  enough  afterwards  to  take  on  board  a  cargo  o£  8»ct,  411. 
lumber  Uieie,  did  not  diseharge  the  underwriter,  although  the 
ihip  might  have  sailed  home  in  ballast  immediately  the 
embargo  was  laid  on  (h). 


So,  where  the  captain  of  a  ship,  insured  on  a  trading  Baiav.Ctm. 

voyage  to  all  or  any  ports  in  the  North  or  South  Pacific 
Ocean,  delayed  one  hundred  and  nine  days  at  one  of  the  ports 
in  tlMwe  seas  in  the  hope  of  getting  permission  to  land  her 
outward  cargo,  for  which  purpose  he  was  during  that  time 
negotiating  with  the  government,  a  special  jury,  under  the 
directiim  of  Lord  Tenteiden,  found  that  the  delay  under  the 
circumstances  was  not  unreasonable  (t). 

4-So,  where  a  seeking  ship,  insuijed  on  a  trading  voyage  "  at  Phillips  v. 
and  from  London  to  Bombay  ai^  thence  to  China  and  back 
the  United  Kingdom,'*  stayed  at  Bombay  for  more  than 
six  months  after  she  was  ready  to  take  in  cargo  there  for  the 
purpose  of  procuring  a  remunerative  freight,  such  delay  was 
held  to  be  justifiable,  since  it  was  for  a  purpose  strictly  con- 
nected with  the  isimBt  0l§6ct  of  the  adventure  (^). 

417.  In  the  jurisprudence  of  the  United  States  the  same  The  law  is 
principle  has  been  illustrated  by  several  decisiona,  whkh. 
appear  to  have  proceeded  on  a  very  sound  application  oi 
general  rules  (I).  Thus,  if  a  vessel  enters  a  port  to  dispose 
of  her  ourgorit  has  be^  decided  by  Story,  J .,  that  the  master 
may  stay  there  a  reasmiable  time  for  that  purpose,  though  he 
meets  with  no  success.  In  the  case  alluded  to,  insurance  was 
made  on  a  cargo  of  flour  "from  Alexandria  to  St.  Thomas, 
and  two  other  West  Indian  ports,  and  back  to  the  United 
States";  and  the  ship  on  arriving  at  St.  Thomas  remained 
there  seventy- two  days,  during  which  time  the  master 

(A)  Schroder  v,  Thompson  (1817),  7  Taunt.  462. 

(0  Bain  v.  Case  (1829),  3  O.  &  P.  496;  see  also  Suydam  v.  Man. 
Ins.  Co.  (1807),  2  Johnson,  R.  138;  1  PhQIips,  Ins.  s.  1002. 
(k)  Phillips  V.  Irving  (1844),  7  M,.  &  Gr.  325. 

(/)  See  1  Phillips,  Ins.  s.  1002,  and  especially  Suydam  v.  Mar.  Ins. 
Co.  (1807),  2  Johnson,  R.  138;  Lapham  v.  Atlas  Ins.  Co.  (1833),  24 
Pickering,  E.  1. 
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*^         endeavoured,  but  with  only  partial  success,  to  dispose  of  hi» 
outward  cargo  at  the  price  limited  bj  his  instruetiiMis:  the 
Court  kM  ikm  ddaj  no  donation,  atehongti  it  was  proved 
tlwt  tbe  captain  might  at  once  have  sold  his  flour  at  half  a 
dollar  per  barrel  less  than  the  limited  price  (m). 
B^faof       In  answer  to  Oia  ai^nmt  that  the  dday  to  procure  the 
limited  price  was  unreasonable,  Story,  J.,  in  delivering  the 
judgment  of  the  Court,  sajs:  '*In  almost  every  voyage  of 
this  natwe,  wkm  d^ler^it  ports  aneto  be  vinted  tor  the 
purposoe  of  trade,  and  to  seek  markets,  it  is  almost  universal 
to  prescribe  limits  to  the  price  of  sales.    It  cannot  be  that 
the  master,  if  entitled  to  go  to  a  angle  port  cmly,  is  bound  to 
edl,  at  "whalefiir  aanifioe,  as  «mmi  as  he  arrives  at  that  port, 
and  within  that  period  at  which  he  may  unload  and  reload  a 
return  cargo.    He  must,  from  the  very  nature  of  the  oaae, 
have  a  diamtion  (m  this  subject.    He  is  not  hound  to  sell 
^  whx^  cargo  at  onee,  whatever  may  be  the  sacrifice,  and 
thus  frustrate  the  projected  adventure.    Ho  must  exercise  on 
this,  as  in  all  other  oases,  a  sound  discretion  for  the  intmsis 
of  all  concmied.    To  he  sure,  if  the  owtier  should  limit  the 

■  price  to  an  extravagant  sum,  or  the  master  should  delay, 

■  after  all  reasonable  expectations  of  a  change  of  market  were 
fflEtii^ttished,  sim^  dieosMtanees  might  probably  he  left  to  a 
jury  to  infer  a  delay  amounting  to  a  deviation"  (n). 

DtjUtionby      418.  On  the  principle  that  every  unexcused  departui^ 
^^^™aiiig         0        1  1  * 

from  the  usual  mode  of  coiiducting  the  voyage  hy  fwfaidi 

Ihe  risk  can  he  vuied  amounts  to  a  deviation,  Lord  Kenyon 


(m)  Columbian  Ins.  Cos,  v.  CaUfitt  (1»27),  12  WlMAion,  B.  MS* 
1  Phaiips,  s.  1002.  ' 

(«)  Ibid.  See  also  Ellery  New  Rngla.i^4  Jjig.  Cq^  (1829)  8 
Rekering,  R.  14;  1  PhilUps,  s  .  1002.  * 

(o)  Tke  Umted  States  and  Spain— the  two  most  important  maritime 
BflfTO*  who  M  aei  formally  adiiered  to  the  Declaration  of  Paris— 
MM  ia  iMr  Isle  mur  aot  to  itme  letters  of  marque,  and  Spain  has 
rinoe  iiamaXfy  adhered  to  liie  DeelMirfioii.  Tlie  caeee/oa  deviatioii  by 
mkamg  have,  ihmttmt,  mm  fiMe  pmMcml  importuioe.  Ifce  editors 
only  leiaiB  them  in  an  aUbiwMri  §um  hmmm  ^  lllmtnite  prin- 
elplee  of  gmeral  importanee. 
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ooee  held  that  the  mere  fact  ol  carrying  letters  of  marqua  *» 
without  the  cognizance  or  consent  of  the  underwritera  on  Carrying 
a  ship  insured  on  a  trading  voyage  was  a  lata  I  deviation;  marque 
for  although  she  had  neiver  made  use  of  such  letters,  nor 
ever  diverged  frwn!  the  usual  track  of  the  voyage,  they  ^««atioii. 
varied  the  risk  which  the  underwriter  had  assumed  hy  giving 
the  assured  a  temptation  to  deviate  (p) . 

The  law,  howevOT,  as  thus  laid  down  must  now  he 
considered  to  be  overruled.  Lord  Kenyon  himself,  <m  a 
subsequent  occasion,  admitted  that  the  case  was  decided  on 
principles  which  were  new,  and  which  went  to  the  very 
Verge  of  the  law  (g),  and  he  refused  to  extend  them?  to  a 
case  where  the  letters  of  marque  were  taken  on  board  without 
any  intention  of  cruising,  but  solely  for  the  purpose  of  more 
eadly  procuring  a  orew«(r).  Later  judges  have  demurred 
entirely,  not  only  to  the  law*  as  laid  down  by  Lord*  Eenycm, 
but  to  the  principles  on  which  he  grounds  it.  Lawrence,  J., 
wys:  If  an  int^tion  to  deviate  not  <^rried  into  effect  will 
not  avoid  a  policy,  still  less  can  (a  temptation  to  deviate  "  (s) . 
And  Lord  EUenborough  declared  the  general  opinion  in 
Ilia  time  to  be  that  a  "  mere  irritation  of  this  sort  shall  not 
operate  as  a  deviation"  (t). 

\/419.  If  a  ship  on  a  mem  mercantile  adventure  carries  Cruising  by  a 

*^  »   1  J   :  t  1.  trading  ship 

letters  of  marque  with  the  consent  of  the  underwriters,  but  is  a  deviation, 
without  express  liberty  in  the  policy  so  to  do,  there  has  been 
some  doubt  as  to  the  extent  to  which  she  would  be  justified 
in  departing  from  the  direct  oourse  of  the  voyage  insured. 

The  true  principle,  said  Arnould,  appears  to  be,  that  no 
departure  from  the  usual  oourse  of  the  voyage  caused  by 
repelling  hostile  force,  or  even  attacking  an  envy's  rfiip, 
will  be  held  a  deviation,  provided  it  can  fairly  be  attributed 

(p)  Dennison  v.  Modigliani  (1794),  5  T.  R.  680. 
(^)  See  6  T.  R.  382. 
I  (r)  Moss  V.  Byrom  (1795),  6  T.  R..  379. 

(»)  In  Raine  v.  Bell  (1808.),  9  East,  201. 
(0  Jarratt  v.  Ward  (1808),  1  Camp.  266.  1 
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•ia  to  motives  of  self-defence  {u).    If,  however,  such  a  vessel, 
from  a  desire  of  profit,  cruises,  i.€.,  lies  by,  or  d^Murta  from 
^  the  direct  ooane     the  vqjFmge,  in  hopes  of  meeting  with 
prizes,  that  is  a  deviation  (x) . 

^^mMif.  ^*      however,  admitted  that  if  an  enemy  comes  in 

d^6n<M.  the  way  she  may  engage  in  her  own  defence,  and  prosecute 
the  engiigtmmA  to  capture,  even  though  in  so  doing  she  may. 
he  obliged  to  depart  from  the  direct  course  of  the  voyage  (?/) . 
It  appears  equally  clear  that  if  an  enemy  comee  across  her 
4  course  she  may  attack  and  take  him  from  otber  motives 
than  those  of  sf^-defisnce,  if  ti»  so  doing  does  not  involve 
any  departure  from  the  dinect  course  of  the  voyage  (z). 

The  really  doubtful  point  is,  whether  a  ship  so  droum- 
stanced  has  a  right  to  alter  hw  course  tor  the  purpose  of 
diasing  a  strange  sail.  Lord  Mansfield  held  that  the  ship 
has  a  right  to  give  chase  («);  'but  in  a  subsequent  case 
Lord  Ellenborough  was  strongly  inclined  to  think  that  if 
the  dqwrture  fnm  <he  oourse  fwas  f<Mrthe  purposes  of  hostile 
capture  it  was  a  deviation;  but  if  it  Avere  bond  fide  for  the 
purposes  of  defence,  as  by  making  a  show  of  confidence  to 
d^er  the  enemy  fma  attack,  or  with  a  view  to  obtain  some 
advantage  in  the  conflict,  or  the  like,  in  that  case  it  was  no 
deviation  (b). 

Law  on  thia  o  421.  The  subject  has  occupied  the  attention  of  the  Courts 
the  I  nitad     <a  the  United  States  (e),  imd  the  law  has  be^  kid  down  by 

States. 

(u)  The  Mar.  Ins.  Act,  1906,  s.  id  (1)  (d),  po§t,  §  424a,  jmynd^ 
that  a  deviation  is  excused,  when  reasonably  necessafy  for  the  safety  of 
the  ship  or  subject-matter  insured.  Probably,  therefore,  it  is  maw 
more  correct  to  say  that  there  is  a  deviation  when  a  merchant  ship,  not 
having  leave  to  carry  letters  of  marque,  departs  from  her  ooniae  to 
attack  an  enemy,  but  that  the  deviation  may  be  excusable. 

(*)  Cock  V.  Townaon  (temp.  Lord  Camden),  2  Park,  630.    As  to 
KHHrtilBlia  tavmag,  see  Syers  v.  Bridge  (1780),  2  Dougl.  527. 

(m)  Wfy  ».  IMkm  (1781),  2  Park,  630;  Parr  v.  Anderson  (1805) 
«BM*,Slt. 

(z)  JoUy  9.  Wtfker  (ItSl),  9  Fnk,  SM.  ^  , 

(a)  Ibid,  » 
(*)  Parr  v.  Aaderson  (1806),  6  EmI,  MS. 

Cc)  Seo  tiM  caeea  of  Wig|^      Ammy  (ISM),  It  Mmk  m; 
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Storj,  J.,  in  the  foUawiiig  terms: — Whether  a  vessel  he  Boo*.  4Wi. 
oomtoissioned  or  not,  she  has  a  right  to  repel  any  attempt  of 

an  enemy,  and  to  protect  and  defend  herself  by  all  reason-  • 
ahle  precautions  i^inst  a  meditated  hostile  attack.  If  a 
yessely  supposed  to  he  an  enemy  cruiser,  he  in  sight,'  and' 
apparently  intend  to  attack  a  merchant  vessel,  the  master  of 
the  latter  is  bound  to  exert  his  best  skill  and  judgment  as  to 
the  time  and  mode  of  his  defenoe;  and  if  he  act  honestly; 
and  fairly,  he  will  be  justified,  whatever  may  be  the  event. 
He  is  not  bound  to  endeavour  to  make  his  escape  in  the  first 
instance;  and  on  failure  of  this,  to  meet  the  enemy.  He 
may  lay-lto  or  chase  the  enemy,  if  he  deem  that  the  most 
effectual  way  to  secure  his  object.  The  only  question  in 
cases  of  this  nature  is  whether  what  is  done  is  fairly  attribut- 
able to  motives  of  s^-defenoe  or  to  motives  of  another 
nature — such  as  a  desire  to  profit:  if  the  latter,  then  it  is  a 
deviation  "  (d).  The  learned  Judge  further  held  that  delay 
tar  the  purpose  of  manning  a  prize  justifiably  captured  by  a 
merchant  ship  carrying  letters  of  marque,  hut  "without  express 
liberty  so  to  do,  was  no  deviation;  for  the  right  to  make  the 
capture  at  all  drew  after  it  the  right  to  make  the  capture 
effectual,  and  it  itrould  be  most  mischievous  to  the  interests  of 
trade  to  discourage  men  from  making  a  gallant  defence,  from 
the  knowledge  that  in  no  event  could  they  reap  a  reward  for 
their  victory  (e). 

Ohimeell^  Kent,  in  his  Oomimentaries,  speaks  of  this  case 
as  having  confided  to  the  captain  a  pretty  enlarged  discretion 
as  to  the  best  mode  of  defence,  and  one  carried  to  the  very 
verge  of  the  law  (/);  hut  the  decision  seems  conformable  to 
the  spirit  of  the  maritime  law,  if  not  to  the  very  letter  of  the 
earlier  authorities. 

422.  The  cases  hitherto  considered  have  been  principally  Construction 

of  clauses 

Wiggin  I*.  Boardman  (1817),  14  Mass.  R.  12;  HavMi  v.  Holland  (1820), 
2  Mason,  R.  230;  cited  1  PhilUps,  as.  1029,  1030. 
id)  See  1  Phillips,  s.  1030. 

(e)  Haven  v.  Holland  (1820),  2  Mason,  E.  230. 

(f)  3  Kent,  Com.  316. 
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thxm  in  wliii^  ^  polioj  bis  oimtaiiied  no  dauees  em][X)wer- 
ing  the  ship  "  to  cruise,"  "  to  carry  lettwB  of  mwrqiie  "  Ac. 

The  general  mk  of  ocmstruoticm  with  regard  to  all  such 
permisBione  is  that  they  should  be  eooBtfned  strictly,  so  as 
not  to  extend  their  force  beyond  the  plain  meaning  of  the 
iNidb  in  relation  to  the  subject-matter  and  the  intention  of 
the  paTlies,  as  ooileofeed  from  tlie  whole  of  the  doonment  (^) . 
Thus,  wheipe  a  ship  was  insured  "  with  a  liberty  to  cmiso  six 
woeka,"  this  was  held  to  mean  six  weeks  successively  frotn 
llie  eoUMDe«ent  of  the  erane,  and  not  for  six  weeks  at 
different  periods  (h). 

Again,  a  ship,  insnred  m  a  slaving  voyage,  "  with 

or  witlMmt  leUm  of  marqne,"  saw  a  sail  which  she  did  not 
know  to  be  an  enemy,  about  a  quarter  oi  a  point  <m  her 
lee-l)OW,  and  she  altered  her  course  accoipdingly,  and  gave 
diase  for  abont  a  qoarlar  of  hour,  when  she  abandoned  it, 
and  returned  into  Ae  direct  coarse  of  tibe  Toyage  insured, 
Lord  Ellenborough,  at  the  trial,  and  afterwards  in  banc,  was 
strmigly  inclined  to  think  that  under  the  clause  in  question 
this  was  a  deviation  (f). 


Exdnsiye 


lb  MM,  Ml 


428.  When  such  clauses  contain  an  express  permission  to 
do  certain  specified  things,  the  principle  expressio  unim  est 
exdmh  Mrnms  a]^pliee,  and  the  permission  cannot  be 
extended  to  objeeta  not  mentioiied  in  Ihe  poli<jy. 

Thus,  where  a  diip  was  insured  on  a  slaving  and  trading 
adventim,  "  wiA  or  w^iioi^  lettws  of  marque,  with  leave  to 
chase,  capture,  and  man  prizes,"  Lord  EUwiborough  held  that 
this  permission  did  not  authorize  the  captain,  after  having 
taken  a  ^iae,  to  shorten  mSL  and  He  to  in  order  to  keep 
•  company  with  the  prize  while  convoying  her  to  pwrt,  although 
the  pOTt  to  which  he  was  so  convoying  her  was  within  the 


(^)  Per  Load  EUnbocoa^  in  Lawrence  v.  Sydebotham  (1805),  6 
East,  51. 

(h)  Syers  v.  Bridge  (1780).  2  Dougl.  527. 

(%)  Parr  v.  Anderson  (1805),  6  East,  202.  See  further  as  to  this 
^Me,  2  Park,  682;  and  see  1  PhiUips,  bs.  1029,  1030;  3  Kent,  Com.  315. 
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limits  of  the  voyage  insured  (k) .   In  a  similar  case,  however,  ami.  4aa. 
in  the  United  States,  it  has  been  held,  apparently  on  good    ^  ' 
grounds,  that  the  mere  act  at  conYoyinga  prize  to  port  under 
such  liberty,  is  not  a  deviation  unless  it  involves  delay  or 
departure  from  the  direct  course  of  the  voyage  (7). 

It  itM  bem  hM  that  leaYO  to   oaptore,  man,  and  see  into  to  capture, 
port  any  enemy's  ships,"  did  not  authorize  the  ship  to  remain  'p^^'H^ 
in  port  while  a  prize  was  receiving  necessary  repairs  there,  ^^^^^^  ' 
bat  at  most  to  see  the  prize  moored  safely,  and  give  the 
necessary  orders  for  its  final  destination  (m). 

So,  where  a  ship,  insured  for  the  Southern  whale  fishery,  Cnddafg 
with  liberty  "  to  chase,  capture,  arid  man  prizes,  &c.,  and  also  JJJgjj^, 
to  cruise  thirty-one  days,  ^ther  togetlier  or  separate,  any- 
where and  in  any  latitude  on  the  outward  bound  passage,  on 
this  side  of  Oape  Horn;"  lay  to  for  nine  days,*for  the  purpose 
of  capturing  a  prize,  off  a  port  within  the  limits  of  her  fishing 
ground,  but  on  tlie  other  si^  d  Gape  Hom,'the  Courik  held: 
Ist.  That  such  lying  to  was  not  within  the  liberty  to  chase, 
capture,  or  man,  but  was  a  cruising;  2nd. .That,  as  such^  it 
came  within  the  dause giving  liberty  tocruise  for  thirty-one 
days  on  this  side  Cape  Horn,  and,  therefore,  that  having 
taken  place  on  the  other  side  of  Oape  Horn,  it  was  a 
ifoviati<»i(«). 

• 

4M.  "  From  the  above  caeea  it  has  sufficiently  appeared,"  ^^.m 
said  Arnould  (o),  "  that  the  real  ground  of  the  underwriter'a 
discharge  is  change  of  risk;  any  change  of  risk  accordingly,  th©  riak. 
though  not  arising  from  any  of  the  causes  hitherto  con- 
sidered, will  be  a  good  defrace  to  the  action,  if  tho  under- 
writer can  show  it  to  have  arisen  from  the  fault  or  with  the 
knowledge  of  the  assured,  but  not  otherwise.  Thus,  where  it 
appeared  that  three  Spanish  prisoners  of  war,  who  had  been 
taken  on  board  on  parole,  without  the  knowledge  of  the 

(A)  I^wrence  v.  Sydebotham  (1805),  6  East,  45. 

(I)  Ward  V.  Wood  (1816),  18  Maas.  B.  689;  1  PhiUips,  8.  1080. 

(m)  Jarratt  v.  Ward  (1808),  1  Oamg,  268. 

(n)  Hibbert  «.  HalUday  (1810),  2  TnatL  438. 

(o)  2]id  ed.  1^.  460;  M  ed.  p.  4M. 
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uuderwritere,  had,  together  with  the  (»ew,  mntiiiouslj  nm 
the        a^oie,  md  tiie  imoied  mi  the  goods  brongiit  an 

action  for  loss  bv  barratry.  Lord  EUenborouffh  held  that, 
though  the  taking:  these  men  on  board  might  slightlj  have 
increased  the  risk,  yet,  as  there  was  no  cn^Ue  inlen^on  in 
taking  them  on  board,  in  the  first  instanoe,  nor  anj  gross 
negligence}  in  watching  them  afterwards,  the  underwriters 
could  not  defend  themselTes  on  the  jproond  that  the  risk  had 
been  tberoby  vaxied (p). 

Oanses  that       ^Ma.  SooIs.  46  (1)  afid  48  oI  the  Marine  Insnranee  Act, 

lllStllT  ft 

or  1906,  declare,  as  we  have  seen  (g),  that  a  deviation  or  delay 
"without  laA>'ful  excuse"  discharges  the  underwriter  from 
liability  for  snbeequent  losses.  The  causes  which  amount  to 
a  lawful  exeose  are  sonunariaed  in  sect.  49  of  the  Act,  whidi 

is  as  follows: —  ^ 

(1)  Beviatioa  (»  dday  in  ^POseeutiQg  the  voyage  con- 
lemplated  by  tiw  policy  is  excused— 

(a)  Where  authorised  by  any  special  torm  in  the 

poHcy;  or 

(b)  Where  caused  by  circumstances  beyond  the  control 
of  the  master  and  his  employer;  or 

(/>)  Toulmin  v.  Inglis  (1806),  1  Camp.  421.    See  1  Phillips,  s.  982, 

M  io  lidt  ease;  aad  pout.  Pari  III.  Chi^.  I.,  **  Low  by  Bamfery."  As 

nguii  dtfvkiimi,  il  wmmm  ^kar  ikoA       inm  at  katamMge  td  tibe 

mmmnk  hm  m  torlBf  on  the  qoMtum.   If  the  j^N^er  eoone  sf  tiM 

TOiyigg  Imw  in  tel  httm.  dqpatM  fram,  tlie  underwztter  ii  diadM»g«d 

(sabject  to  the  exceptions  in  sect.  49  of  the  Mar.  Ins.  Act^  IfSi,  ^frm, 

$  4S4a).    It  is  submitted  that  if  any  act  be  done  by  the  master  which 

makes  the  risk  a  different  one  from  that  taken  by  Hhe  underwriter,  the 

latter  ought  likewise  to  be  discharged  whether  or  not  the  assured  was 

privy  to  the  act.    There  cannoi,  however,  be  many  acts  (not  amounting 

to  barratry)  except  deviation  or  delay,  which  change  the  risk  in  the 

sense  in  which  this  term  ought  surely  to  be  understood,  viz.,  making  the 

voyage  a  different  one  from  that  insured.    It  cannot  be  said  that  every 

voluntary  act  which  increases  the  danger  of  loss  makes  the  voyage  a 

diffwent  sas  bam  tiuii  inaored,  and  the  general  principle  is  that  the 

■■diimil*!  k  liaiUe  iet  a  kas  by  a  peril  insured  against,  even  thoogh 

In^l^  dbevt  by      aet  of  tt»  aMSBsi  Imnsdl ,  uil^^ 

to  wmA  ■iswiiMiMl    Mar.  Ijm.  AhA,  im,  a.  «,  poH,  $  776;  see 

TtbAx  «.  H>Mfs  sad  Meiwy  Her.  Jm,  Cb.,  [1818]  i  114 
(OA.). 

Cf )  See         §  878. 
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(c)  Where  reasonably  necessary  in  order  to  comply  fiaC 

with  an  express  or  implied  warranty  (r) ;  or  ~" 

(d)  Where  reasonably  necessary  for  the  safety  of  the 

ship  or  subject-matter  insured  («);  or 

(e)  For  the  purpose  of  saving  human  life,  or  aiding  a 

ship  in  distress  where  human  life  may  be  in 
danger  (t) ;  or 

(f)  Where  reasonably  necessary  for  the  purpose  of 

obtaining  medical  or  surgical  aid  for  any  person 
on  board  Hhe  di^;  or 

(g)  Where  caused  by  the  barraiarous  conduct  of  the 

master  or  crew,  if  barratry  be  one  of  the  perik 
insured  against  (u). 
(2)  When  the  cause  excusing  the  deviation  or  delay 
ceaaes  to  operate,  the  ship  must  resume  her  course,  and 
prosecute  lier  voyage,  with  reasonable  despatch  (as). 

We  have  already  seen  that  where  the  policy  gives  liberty  Deviation  or 
to  call  at  an  intermediate  port  for  the  purpose  of  trading,  a  f^^^sed  by 
delaj  for  such  purpose  is  authorised  by  the  license  clause,  the  policy. 
The  "  deviation  clause,*'  wMeh  umiallj  provides  that  the 
subject-matter  insured  shall  be  held  covered  in  case  of  devia- 
tion on  payment  of  an  additional  premium  (see  ante,  §376), 
is  also  a  ifeci&l  term  within  the  meaning  of  sub-sect.  (1)  (a). 

425.  Sect.  49  (1)  (b)  gives  effect  to  the  principle  that  it  is  An 
iMily:  a  vol^tary  departure  from  the  course  of  the  voyage  ^J^^^ 

(r)  Tbii  is  generaUaed  from  the  docision  in  Boiiiil<m  v.  Lupton 
(im),  8S  L.  J.  C.  P.  »7,  where  it  was  held  that  a  delay  at  the  end  of 
tiie  river  stage  of  a  voyage  to  fit  the  ship  out  for  the  sea  portion  of 
tiie  voyage  waa  justifiable:  Chalmers  &  Owen,  Mar.  Ins.  Act,  2nd  ed. 
p.  71.  The  gmwral  rule  stated  in  this  sub-section  is  not  laid  down  in 
that  case. 

(s)  See  post,  §  428.  ^g^^jgn 

(t)  It  is  now,  under  sect.  6  of  the  Maritime  Conventions  Act,  1911, 
the  duty  of  the  master  or  person  in  charge  of  a  ship  (so  far  as  he  can 
do  so  without  serious  danger  to  his  own  vessel  and  the  persons  on  boud 
of  her)  to  render  assistance  to  every  person  who  is  found  at  sea  in  dni^r 
of  being  lost.   If  he  fails  to  do  so,  he  is  guilty  of  a  misdeBMftnour. 

(w)  Ross  V.  Hunter  (1790),  4  T.  R.  33.  Barratry  of  tbe  cfcw 
may  also  be  an  excuse  wi^iin  sub^wel.  (t)  (b). 

(a?)  See  post^  §  481. 
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■wliif^  dischaTges  tho  undervs'riter  from  all  subsequent 
loss(y). 

If  produced,  however,  Uie  ignorance  of  ih»  captain, 
Ilowever  groeB,  it  will  not  be  the  less  considered  a  voluntarj 
act  (z) .  Hence,  where  a  ship,  insured  on  a  voyage  "  at  and 
from  London  to  Jamaica/'  with  directions  to  fNTOoeed  dirod 
to  the  latter  place,  was  driven  oot  of  her  conrse,  by  strong 
currents  and  other  circumstances,  to  a  point  between  the 
Grand  Canary  and  Teneriffe,  from  which  point  the  direct 
comse  to  Jraaaica  wm  aon^-west,  hat  die  captain  ignorantlj. 
bore  np  for  Bmta  Omz,  which  lies  thirty  miles  to  the  north- 
west; this  was  held  to  be  a  deviation  (a). 

The  general  role,  to  which  e£feot  is  givm  in  sect.  49,  snb- 
sect.  (1),  (b)  and  (d),  of  the  Marine  Insurance  Act,  1906,  is 
that  a  departure  from  the  course  of  the  voyage,  if  necessitated 
either  by  moral  or  physical  force,  or  reasonably  necessary  for 
the  safety  of  afaip  cr  of  the  snbject-matt^  iimiied,  will 
never  discharge  the  nnderwriter.  8i  iter  mntaverit  magister 
ex  aliqud  justd  d  necessarid  causa,  puta  ex  causa  rejectimis 
nttvis,  veL  ad  evUandam  maru  Um^p^tatem,  vd  m  ineident 
hmHkmy  m  Mg  emSbm,  muiato  Umere,  temtwr 
atcr  (b).  "  There  is  not,  probably,  any  exception  to 
be  met  with,"  says  Chancellor  Kent,  "  to, the  application  of 
tibo  gmtal  fiOe,  that  if  the  v«nel  dqpMts  from  the  usual 
course  of  the  voyage  from  necessity,  and  departs  no  further 
than  that  necessity  requiies,  the  voyage  will  'still  be  protected 
by  the  policy"  (c). 

(y)  Arnould's  statement  was  that  it  is  only  a  voluntary  and  unexcused 
departure  from  the  course  of  the  voyage  which  amounts  to  a  deviation. 
The  pioTisioiis  of  sects.  46  and  49  of  the  Act  have  necessitated  a  change 
«f  language.  The  Act  aeena  to  regard  even  an  involuntary  departure 
tnm  the  proper  eonne  as  »  dmriatkm,  though  esciuable  by  reason  of 

^)  Tkt  nmm  givwi  hf  AnooU  (2nd  «d.  p.  461)  ia  that  it  was  the 
iniit  of  the  a— lad  aoi  ta  hatie  appointed  a  oiMBpeteiit  captain.  Ilia 
reason  aeems  to  the  editors  both  nnimnniMirji  aad  u^mtiabid^rf, 

(or)  Phyn  V.  "Royal  Exch.  Am.  CSo.  (1796),  7  T.  B.  MS. 
(b)  Roccus,  not.  52,  53,  cited  2  Emerigon,  o.  xiu.  a.  U,  p.  94; 
also  2  Benecke,  System  des  Assecuranz,  c.  viii.  s.  2. 
ie)  In  Bobinson  v.  Ifarine  Ins.  Oa.  (1*09),  9  Jehaaon,  B.  89. 
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The  delay,  or  departure  indeed,  must  be  strictly  com-   Sect.  425. 
mensurate  with  the  neoessity  that  justifies  it;  there  must  be  Must  be 
no  waste  ci  time,  nor  any  needkesdivergenoe  from  the  couroe  ^^^{nvate 

j»  .  I  /  j\  with  the 

of  the  voyage  (d).  necessity. 

426.  The  following  well-known  case  illustrates  this  prin-  Lavabre  v. 
<5iple:_The  *'  Camatio,"  a  French  East  Indiaman,  was 
insured  "  at  and  from  Port  L'Orient  to  Poodidierrf,  Madras, 
and  China,  and  at  and  from  thence  back  to  the  ship's  port 
or  ports  of  discharge  in  France."  On  her  arrival  at  Pon- 
dioherry  ^  was  found  to  be  so  much  damaged  that  it 
hecame  necessary  for  her  to  go  to  Bengal  for  repairs,  that 
being  the  only  place  where  she  could  be  properly  repaired. 
'  The  usuid  time  in  which  the  direct  voyage  from  Pondicherry 
to  Bengal  is  performed  is  about  m  or  seven  days;  but  the 
"Carnatic,"  by  touching  and  trading  at  different  intermediate 
ports,  consumed  six  weeks  in  going  to  Bengal,  and  about  two 
mcmths  ia  retumiiig  thence  to  PoiMiichmy .  Loid  ManflfiakI 
said  that,  even  if  necessity  were  admitted  to  have  been  the  sole 
motive  for  substituting  the  voyage  to  Bengal  in  the  place  of 
that  to  Ghina,  still  it  was  incumb^t  on  the  assured  to  have 
purged  that  voyage  of  neoesnty  directly  in  the  riiorteat  and 
most  expeditious  manner,  and  that  the  delay  in  going  from 
Foadichmy  to  Bengal,  and  the  repeated  stoppages  by 
touching  at  diffwMit  places,  and  trading  there,  wm  devia- 
tions which^  discharged  the  underwriter  (e). 

.^427t  Though  there  is  no  doubt  as  to' the  principle  of  law.  Difficulty  in 

there  is  sometimes  a  difficulty  in  ascertaining— (1)  what 

defirree  of  force  or  constraint  will  amount  to  such  an  unavokl^  ?®y^**i'^^, 

o  .18  justinabl'^ 

a,ble  necessity  as,  on  that  ground,  to  justify  a  departure  from  or  excusable, 
the  course  of  the  voyage;  (2)  what  circumstances,  short  of 
•such  unavoidable  neoeeeitj,  will  exeuae  the  ahip  in  dupartwig  . 
Irom,  or  delaying,  the  usual  course  of  the  voyage. 

id)  Mar.  Ins.  Act,  1906,  8.  49  (2),  supra,  §  424a.  See  Lavabre  v. 
Wilson  (1779),  1  Deogl.  2&4;  Hyderabad  (Deoean)  0>.  v,  WiUoiigM^, 
£1899]  2  Q.  B.  dSO;  see  ake  Vkit^     Hitt,  [1891]  1  Q.  B.  60S. 

(e)  Laval»e  v.  WHmm  (1779),  1  Boi^.  284. 
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"  *****  ^'  ^^'ith  regard  to  what  amounts  to  an  unavoidable 

^^Ue  ^  f  oUowing  cftses  haye  been  decided  in  this 

■■iiiMiiij  T     ocrantry: — 

Violence  of  ^  Where  the  crew  of  a  letter  of  marque  mutinously  insisted 
^  the  captain's  letnming  home  with  a  prixe  he  had  taken^ 
instead  of  proceeding  on  the  vojage,  and,  on  his  remon- 
strating, forced  him  to  submit;  this  compulsory  return  was 
held  not  to  be  such  a  deviatitMi  as  to  discharge  the  under- 
writers (/) .  So  where  a  crew,  dreading  the  attacks  of  pirntes 
if  they  pursued  their  voyage,  all  left  the  ship  and  refused  to 
return  to  her  unless  the  captain  would  promise  immediately 
to  sail  badk  to  the  home  port:  his  returning  lidther  in 
pursuance  of  such  promise  was  held  no  deviation  {g). 

^^wSbya  Where  a  neutral  ship  was  carried  out  o£  her  course  by  a 
iMp  of  wm.    Britidi  cruiser,  mid  ^letained  in  a  port  far  out.  of  the  limits  of 

the  policy  for  about  six  weeks,  this  was  held  to  be  no 
deviation,-  having  been  caused  by  overruling  neoessity  (A). 
Hire  ordem       On  the  other  hand,  where  the  master  of  a  merchant  ship, 

war  are  not  a 

while  he  lay  at  a  port  in  Iceland  taking  in  his  loading,  was 
■wiu^^      ordered  by  the  captain  of  a  king's  ship  to  go  out  to  sea  and 
exanone  a  strange  aul  in  the  ^ng  bearing  enemy's  eolours, 

which  he  did,  without  any  remonstrance  on  his  part,  or  any 
threat  of  force  on  the  other,  his  so  doing  was  held  to  amount 
to  a  defiation  (•). 

Beaate.  4-  On  the  whole,  therefore,  it  appeal's  that  when  a  deviation 
is  sought  to  be  justified  on  the  ground  of  unavoidaUe 
neoeesity,  it  must  be  shown  that  a  degree  of  force  was 
exercised  towards  the  captain,  which  either  physically  he 
could  not  resist,  or  morally,  as  a  good  subject,  he  ought  not 
to  resist  (Ip). 

The  principle  illustrated  in  these  cases  has  been  followed 

(f)  EttoB  «.  Bngden  (1747),  2  Strange, 

(#)  BbM     BovH  (17M),  1  B.  k  P.  SIS. 

(A)  Seett  «.  ThtM^Mtt  1  B.  *  P.  N.B.  1S1> 

(i)  Phelps  9.  Avidjo  C1M»X  S  CMp*  MO. 

(ftV  Par  Lmtf  BOeiteiimgl^  t  etmp.  Sftl. 
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and  maintained  in  the  decisions  of  the  Courts  of  the  United  

States  (^). 

428.  Where  departure  from  the  course  has  not  been  caused  Causes  short 
by  force  ot  constraint,  moral  or  physical,  it  was  laid  down  by  ^  ^^^^1^ 
Arnould  as  a  general  rule,  that  it  cannot  be  excused  unless  the  J^^^^^jj^^ 
state  of  circumstances  be  such  as  to  leave  the  master  no  alter- 
native, as  a  reasonable  md  prudent  man,  ^i^^ising  a  sound 
judgment,  and  acting"  for  the  best  interest  of  all  concerned, 
b.ut  to  depart  from,  or  delay,  the  usual  couiise  of  the 
voyage  {m) ,  An  exertion  to  this  principle  is  that  a  deviation 
is  allow^ed  for  the  purpose  of  saving  human  life,  or  obtaining 
medical  or  surgical  aid. 

Sub-sect.  (1)  (d).of  sect.  49  of  the  Marine  Insurance  Act,  Deviation 
1906,  declares,  m  we  have  seen,  that  a  deviation  or  delay  is  prei^atiln^ 
excused  when  reasonably  necessary  for  the  safety  of  the  ship     *^  «wgo. 
or  subject-matter  insured.    Therefore  it  seems  clear  that  a  , 
deviation  or  delay  for  the  safety  of  the  ship  is  idw«.ya  per- 
missible, and  that  no  underwriter,  whether  on  ship  or  cargo, 
or  any  other  subject-matter,  can  claim  to  be  discharged  by 
reason  theresl.  If,  howew,  a  deviatimi  be  made  sokly  f w 
the  safety  of  the  cargo,  or  a  part  thereof,  this  sub-section  does 
not  excuse  it,  so  far  as  policies  on  the  ship  or  on  other  parts 
of  the  cargo  are  concerned.    Yet  as  between  the  shipowner 
and  the  owners  of  cargo  there  are  possible  cases  in  whidi  it 
may  be  not  only  justifiable,  but  even  the  master's  duty, 
taking  into  consideration  the  question  of  the  whole  adventure, 
to  put  into  a  near  port  or  to  incur  some  dday  in  port  for  the 
preservation  of  the  cargo,  or  even  of  some  part  thereof  (w). 

(0  See  Winthrop  v.  Union  Ina.  Go.  (1&07),  2  Wash.  O.  C.  R.  7;  Lee 
V.  Gray  (1811),  7  Mass.  R.  349;  Wiggin  v.  Amory  (1816),  13  Mass.  R. 
123;  Kettell  v.  Wiggin  (1816),  13  Mass.  R.  68;  Robertson  v.  Colum- 
bian Ins.  Co.  (1811),  8  Johnson,  491. 

(m)  See  Phelps  v.  Hill  (O.  A.),  [18Q1]  1  Q.  B.  605  ;  and  Bouillon  v. 
Lupton  (1863),  33  L.  J.  O.  P.  37.  In  the  latter  one  it  was  held  to  be 
reasonable  for  a  river  steamer,  about  to  perform  a  sea  voyage,  to  wait 
for  other  ships  in  (iid«r  to  9$B.  ia.  oompany  with  tikem.  See  aiao  Wesi 
Band  Oenfenl  Gold  liines  Co.  v,  Boi^ranont,  [1900]  2  Q.B,  $46. 

(f>)  See  Camr,  is.  889— Hie  jii%ineat  of  Hannea,  J.,  in  Hie 
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If  sect.  49  is  intended  to  be  an  exhaustive  summary  of  the 
^Jl^/ii^  WQM  whioli  justify  a  demtimi  or  delay,  the  policies  on  the 
Aitt  itMi  ihip  or  on  any  portitm  of  the  cargo  which  was  not  in 
danger  will  be  vitiated  by  the  fulfilment  of  this  duty.  It  is 
possible,  however,  that  sect.  49  ought  not  to  be  cqnstnied  as 
oxfaawliTe  (o),  and  that  aa  regards  ail  tlie  policies  on  tile 
adventure  there  is  a  lawful  excuse  "  for  the  deviation  or 
delay  within  the  meaning  of  seots.  46  and  48  of  the  Act. 

We  will  now  ooiMider  the  chief  cases  in  which  a  deviation 

'is  considered  reasonably  necessary  for  the  safety  of  the  pro- 
perty at  risk.  They  may  be  thus  enumerated: — (1)  Making 
a  port  to  rsAt;  (2)  or  to  fMroit  the  crew  when  generally 
disabled  by  sickness,  &c.;  (3)  stress  of  weather;  (4)  en- 
deavouring to  avoid  capture;  .(5)  or  to  join  convoy. 


(i^^J^v^    4M.  Making  a  port  to  refit. 

The  going  into  a  port  out  of  the  usual  ocHirse  for  necessaiy 
BSpaiis,  and  staying  there  tiU  raoh  repairacan  be  completed, 

n  justifiable,  provided  it  plainly  appear  tliat  such  repairs 
under  the  circumstances,  and  at  such  port,  were  reasonably 
mtowsaiy,  and  that  the  d^y  was  not  li»g^  thui  was 
requittle  for  repairs  to  miahle  the  ship  to  proceed  on  her 
voyage  {p) .  The  same  principle  applies  when  it  is  necessary 
to  haUast  or  lighten  the  ship.  Thus,  in  one  oase,  where  a 
Oiqiitain,  finding  he  had  too  little  ballast  to  steady  his  ship/at 
the  importunity  of  the  crew,  and  to  save  his  and  their  lives, 
put  into  a  port,  out  of  the  course  of  the  voyage,  where  h^ 
took  in  500  rolls  q£  tobaoeo  as  haUast  (q);  and*  in  another 
oase,  whare  an  0T«daden  ship,  shortly  after  sailing,  put  back 

Bona  (1884),  51  L.  T.  28;  Notara  v.  Henderaon  (1870),  L.  R.  7  Q.  B. 
225,  233,  237  (Ex.Ch.);  but  see  per  Cockburn,  C.  J.,  S,  C.  (1872), 
L.  R.  5  Q.  B.  at  p.  354. 

(o)  Mr.  Arthur  Q^en  says  (Halsbury's  Laws  of  England,  vol.  xvii. 
S  78i):  ''It  aeeniB  somewhat  doubtful  whether  this  section  of  the  Act 
iaieMded  to  wiiinfiato  all  tiM  canaeo  whieh  will  ezcuae  deviation 


(r>  MsM— Ji  V.  Tiiadoii  Am.  Co,  (1739),  1  Atkyns,  545. 
Ct)  Oatal  «.  Bfladdunr  (17S1),  2  Ftok,  fS7. 
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into  a  port  out  of  the  course  of  her  voyage,  to  unload  part  of  goct  4a>. 
her  cargo — ^this  was  held  no  deviation  (r) . 

In  the  United  Statee  it  has  been  held  that  if  the  ship  does 
not  fiiul  in  the  first  port  she  enters  wliat  is  indispensable  to  ^ 
reiit  her,  she  may  seek  it,  if  necessary,  in  a  second  port  out  of 
the  course  of  the  voyage  • 

Though,  generally  speaking,  the  ship  must  pot  into  the  The  port  need 
nearest  port  where  necessary  repairs  can  be  done,  there  may  ^^^^  neaieBt. 
be  ocmsideratioiM  mt^  as  danger,  time,  expense  or  accommo- 
dation, which  make  a  more  distant  port  preteable.    If  the 
master,  in  the  reasonable  exercise  of  his  judgment,  proceed  to 
the  more  distant  port,  the  policy  will  still  remain  in  force  (J) . 

430.  To  redruU  dmbk^^  efteitot,  or  pro&ure  stores  or  fresh  (2)  To  procure 

fresh  hands 
or  stores. 


There  can  be  little  doubt  that  if  a  ship,  which  was 
Ofiginally.  sufficieudly  manned  and  equipped  for  the  voyage, 
were,  in  the  course  of  it,  to  lose  so  great  a  proporticm  of  her 
officers  or  crew^  by  sickness  or  other  cause,  that  it  became 
impossible  to  continue  the  voyage  without  procuring  more, 
and  no  more  oould  be  procured  except  by  making  a  port  out 
of  the  direct  course  of  the  voyage,  the  putting  into  sudi  port 
for  such  purpose  would  be  allowable.  The  deviation  would 
be  reascmaUjr  necessary  for  the  safety  of  the  ship  and  those 

oa  board  of  h^. 

Thus,  in  one  Nisi  Prius  case,  Lord  Eldbn  admitted,  "  That, 
if  by  the  visitatioa  of  God  so  many  of  the  crew,  who  WMO 

(r)  Weir  v.  Aberdein  (1819),  2  B.  &  Aid.  320.  These  are  both  cases 
of  unaeaworthiness  at  sailing ;  but  this  objection  seems  not  to  have  been 
token  in  Guibert  v.  Readshaw,  and  in  Weir  v.  Aberdein  it  was  pre- 
vented by  express  license,  indorsed  on  the  policy  by  the  underwriters, 
for  the  ship  to  go  into  Ramsgate  and  discharge  part  of  her  cargo.  See 
as  to  the  latter  jcase,  the  judgment  of  the  Privy  Council  pronounced 
by  Lord  Penzance  in  Quebec  Maritime  Ins.  CJo.  v.  Commercial  Bank  of 
Canada  (1870),  L».  R.  3  P.O.  284,  244;  and  post,  §  690. 

(0  HaU  v.  Franklin  Ins.  Co.  (1830),  9  Piitoing,  R.  466;  1  HdUips, 
Ins.  8.  1020. 

(0  Flielps  V,  HiU  (C.  A.),  [1891]  1  Q.  B,  oliaftor-pMrfy  earn, 

tke  deeiaon  in  wUdi  ii,  iMdrever,  apflioaUa.to  emtneto  of  iammm, 
per  liadky,  L.  J.,  p.  €12» 
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otherwiflesiiffieieiit,  lieoame  8o  afflided  with  sidtiieee  as  to  be 

incapable  of  managing  the  ship,  such  an  iUness  of  the  crew 
was  a  necessity  which  might  justify  a  deviation"  («(). 

So,  it  has  been  Md  in  the  United  States,  and  apparently 
on  good  gronnds,  that  the  death  of  all  the  superior  officers  of 
an  East  India  ship  justified  the  crew  in  putting  into  the  Isle 
of  Fiance,  though  out  of  the  ooorse  of  the  voyage  (a?), 
was,  however,  laid  down  by  Amould  (y)  that  going  out 
orij^mally  ^  of  the  course  for  such  purposes  can  only  be  justified  when  the 
ship  was  adequately  manned,  equipped  and  stored  in  the  first 
instance:  if  the  ship  when  she  sailed  was  defioimit  in  any  of 
the  elements  of  seaworthiness,  the  going  into  port  to  supply 
such  deficiency,  however  necessary  it  may  be,  will,  he  said,  be 
deemed  a  deviate  (0). 

For  this  statement  there  is  some  authority.  Thus,  where  a 
ship  put  into  a  port  out  of  her  course  in  order  to  procure 
medicines  and  medical  assistance,  with  which  she  ought  to 
have  been  adequately  piovicM  when  she  sailed,  this  was  hdd 
to  amoont  to  a  deviation  {a) . 

(«)  Im  Wootf  «.  Oaggett  (1800),  t  Bip.  8S7. 
(«)  WivChxvip  V.  Ubmhi  Im.  Co.  (1897),  2  Wadi.  B.  7. 
(y)  Slid  «d.  p.  4SS. 

(2)  Tkb  dM  MiiMSRif  for  tibia  propontim  i«  Woolf  v.  Oaggett, 
imfrm,  like  ratio  decidendi  ai  wUdi  wm  Hh&t  the  assured  must  show  ikalt 
tile  necessity  for  going  into  port  arose  without  any  default  of  the  master 
w  himaelf .  The  editors  pointed  out  in  previoas  editions  that  it  is  at 
any  rate  arguable  that  the  deviation  under  such  circumstances  would 
not  avoid  the  policy  unless  the  deficiency  was  due  to  the  wilful  default 
of  the  assured  himself.  If  the  ship,  reduced  through  the  negligence  of 
the  aasured  or  his  servants  to  a  state  of  disablement,  were  in  consequence 
lost  by  perils  insured  against,  the  underwriter  would  be  liable:  Mar. 
Ins.  Act,  1906,  s.  55.  It  is  therefore  not  apparent  that  a  deviation, 
necessitated  by  the  danger  of  such  a  loss,  should  avoid  the  policy.  Of 
course,  if  there  haa  been  a  breach  of  ^  warrantjr  of  eeawortiuness,  the 
immrer  ia  Mititied  to  amold  ^  policy  on  tiiat  ground.  In  Kuih  v,  Taylor, 
[19121  A.C.  «M,  tiie  Heoae  oi  Lozda  lield,  witib  regard  to  a  coalrae* 
of  affnigttMant,  «kat  a  dviiatien,  Beeeasary  to  wm  €tm  diip  and  tiia 
Uvea  of  time  m  baaxd,  Wl  eanaed  by  tiie  miwter  having  ti^en  her  eea 
ia  aa  ■■afiafwirtiiy  atafce,  waa  jnatiidble,  tiMMi|^  ^  ti^t  to  reeofer 
dttnages  for  his  previous  wrongful  act  was  preserved. 

(a)  Woolf  V.  Claggett  (1800),  3  Esp.  257.    Forshaw  v.  Chaberfc 
(1821),  3  Brod.  &  B.  158;  6  J.B.Moore,  369,  which  Arnould  alao 
is  a  qaeitiontMe  authority.  The  abip,  which  ought  to  have  aaUed 
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Upon  the  same  principle  it  seems  to  have  been  hold  in  the  Sect.  430. 
United  States  that  the  fact  of  a  ship,  insufficiently  pro-  Deviation  to  o 

.       -  •        »  .  1  J.  procure 

visioned  at  the  outset  for  the  voyage,  going  off  the  course  to  ptoMaot. 
procure  provisions  will,  as  a  general  rule,  discharge  the 
underwriter  on  the  ^und  of  deviation  (b) ;  though  it  would 
eertainly  he  otherwise,  were  such  hick  of  provisions  due  to 
unavoidable  (and  unusual)  delay  through  causes  over  which 
the  assured  had  no  control  (c) . 

It  will  he  iHiticed  tkU;  snh-sect.  (1)  (d)  of  sect.  49  of  the 
Marine  Insurance  Act,  1906,  states  without  qualification 
a  deviation  reasonably  necessary  for  the  safety  of  the  ship  is 
exensahle.  It  is  therefore  doubtful,  whatever  the  law  may 
preyiously  have  heen,  whether  the  insure  can  now,  in  a  case 
within  the  sub-section,  rely  on  the  fact  that  the  necessity  for 
the  deviation  was  due  to  default  (other,  at  any  rate,  than  the 
wilful  miseondnct  of  the  assnred)  in  providing  medicines  or 
other  stores. 

The  question  whether  a  deviation  to  obtain  medical  aid  for  C^medical 
persons  on  board  is  justifiable  when  the  navigaticm  of  the 
ship  is  not  made  unsafe  by  disablem^t  has  not  msm  in 
this  country,  though  it  has  been  held  in  the  United  States 
that  when  there  is  an  immediate  need  of  medical  aid  for  the 
preservaticm  of  human  life,  a  deviation  to  obtain  such  aid  is 
justifiable  (d).   Sub-sect.  (1)  (f)  of  sect.  49  of  the  ifllSl 

with  a  full  complement  of  men  engaged  for  tiie  wliole'Vojage,  aailed 
with  two  of  tiie  number  wlio  wefe  only  engaged  fof  part  of  the  voyage, 
and  pvi  into  a  port  oat  of  iSb/o  luuia  of  tile  polk^,  in  order  to  snppty 
m»  deieiency.  The  ground  of  the  dedeion  wae  not  realty  that  there 
had  heen  a  deviation,  bat  that  the  ship  was  oneeaworthy  at  the  start. 
The  jory  had  foand  ^t  to  toaeh  at  Jamaioa  for  fresh  hands  was  justifi- 
able, and  tiM  Ooorl  ewpreMed  WBi&neat  afpcoval  of  nor  diaaent  fros 
tills  finding. 

(h)  See  the  American  case  of  Kettell  v.  Wiggin  (1816),  13  Kaos.  B. 
68,  cited  1  Phillips,  Ins.  s.  1026. 

(c)  See  Eaine  v.  Bell  (1808),  9  East,  196;  Thomas  v.  Boyal  Exch. 
Ass.  Co.  (1814),  1  Price,  195. 

(d)  Perkin  v.  Auguste  Ins.  Co.  (1855),  2  Parsons,  Ins.  p.  34,  n.; 
Peterson  v.  The  Chandos  (1880),  4  Fed.  R.  645;  see  also  Sprague  v. 
Overton  (1859),  1  Sprague's  Decisions,  462.  The  Supreme  Court  has 
held  that  it  may  even  be  the  duty  of  the  master  to  an  injured  seaman, 
for  the  breach  of  which  damages  are  leeoTerable  against  tiie  ship,  to 
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8#ct,  430.  Insurance  Act,  1906,  as  we  have  seen,  Lays  down  the  rule 
that  a  deViatioB  isftUowaUe  when  it  is  veaMMmUy  neoeMuj 
ior  purpose  of  obtoining  medical  or  eurgioal  aid  f<or  any 
person  on  board  the  ehip.'* 


^fniTr'  -Stress  0/  weather. 

The  devialimi  is  eizi»Med  if  a  ship  be  driven  out  of  her 
oonrse  bj  otioou  of  weather;  or  if  the  captain  puts  into  a 
port  out  of  his  course,  or  delays  his  sailing,  to  take  refuge 
if  fiom  a  tempest,  or  to  wait  f <Nr  a  wind,  if  in  so  acting  the 
eaptain  did  what  a  prudent  man,  in  the  %wt&m  of  sound 
judgment,  would  have  done  under  the  circumstances,  with  a 
view  to  the  safety  of  the  ship  or  of  the  subject-matter 
inflorad  (e). 

Aikap^Anat  Sect.  49  (2)  of  the  Marine  Insoranoe  Act,  1906,  provides 
course  must  that  "  when  the  cause  excusing  the  deviation  or  delay  ceases 
Sj^^^n^  to  operate,  the  ship  must  resume  her  course,  and  prosecute  her 
thepoint       wryage,  wi^  TBaawisble  diapatdi."   The  wot&A  ''the  ship 

to  which  ghe  ,  „  , 

has  been  must  resume  her  course  suggest  that  she  must  return  to  the 
actual  track  from  which  she  turned  aside.  Yet  the  deviation 
-f  inay  have  taken  her  to  a  piaee  from  wku^  the  usual  or  best 
eourse  to  tier  destination  is  a  different  one.  It  is  sulnaiitted 
that  the  course  ought  to  be  determined  with  reference  to  the 
actual  situation  of  the  ship,  and  this  view  agrees  with  the 
dmaioiis  before  the  Act,  aeoordii^  to  whi^  a  ship  driven 
from  her  course  is  not  obliged  to  sail  back  to  the  point 
•+  whence  the  storm  first  drove  her;  but  she  may  make  the 
bast  of  h^  way  to  her  port  ol  destiiMktion  from  the  p<nnt 
whither  she  has  be^  driven. 

Thus  a  ship,  insured  "from  London  to  St.  Kitts,"  was 

put  into  the  nearest  port  where  medical  aaaistance  can  be  obtained:  The 
Iroquois  (1903),  194  U.  S.  240. 

(O  Mar.  Ins.  Act,  1906,  s.  49  (1)  (b)  and  (d),  ante,  §  424a.  Where 
pomps,  intended  to  be  need  in  Mdvage  operations,  were  insured  from 
AidfOMUi  to  ft  wieek,  wMle  being  need  tiiere  and  biM^  to  AfdioiBen,  tiie 
Caoni  of  Appeal  held  UmI  a  lov  «f  the  pumps  during  a  deviation  to 
BiiiMl,  ■aiaiiiiliiia  to  lave  eahred  reieel  from  diddng,  was  not 
MasfwwiUe.  Wbigftle  «.  Feiter  (WS),  S  Q.  B.  D.  itt.  See,  bowever. 
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separated  from  her  convoy  by  a  storm  and  after\\  ards  cap-  Beet.  4S1. 

tured  while  still  out  of  her  course,  but  taking  the  best  eourse 

ior  St.  Kitts  or  the  oonVoj;  Lord  MftniSeld  held  this  was  no 

defviatioD  (/).    So  where  a  ship,  insured  from  St.  Kitts  to  Ddaaey  v. 

London,  was  driven  by  a  storm  out  of  St.  Kitts  and  obliged 

to  run  to  St.  Eustatia,  and,  after  manj  iiwiceessful  efforts 

to  get  hack  to  St.  Kitts,  finally  gave  up  the  attempt  and 

completed  her  lading  at  St.  Eustatia,  whence  she  sailed  for 

London;  Lord  Mansfield  held  this  no  deviation,  and  said: 

"  If  a  storm  drive  a  cdiip  into  any  port  oat  of  the  coarse  of 

her  voyage,  and,  being  there,  she  do  the  best  she  can  to 

return  "  (queer e,  proceed)  "  to  her  port  of  destination,  she 

k  not  ohiiged  to  retom  'back  to  the  port  whence  she  is 

dbiven  "  (g). 

It  has  been  suggested  by  Lord  EUenborough  in  this  Waiting  until 
oountry  (&),  and  decided  in  the  United  States  (i),  that  if  a 
flbip  find  her  p(Nrt  0f  destinatioa  Mocked  up  hy  ice,  or  other- 
wise rendered  inaccessible,  she  may  make  the  nearest  prac- 
ticable port  with  a  view  of  staying  there  till  her  own  is 
qpen,  without  its  heing  deemed  a  deviation.  The  rule  in 
sect.  49  (2)  of  the  Marine  Insurance  Act,  1906,  is  con- 
sistent with  a  stay  in  such  port  as  long  as  the  cause  of  the 
deviation  is  in  (^ration. 

Whero  a  captain,  delayed  by  adverse  winds  and  dangerous 
weather,  puts  into  a  roadstead  for  safety,  it  has  been  held 
no  deviation  to  send  ashore  for  provisions  if  requisite  (k). 

432.  Endem&ur  to  avoid  capture,  (4)  Endearour 

The  endeavour  to  avdd  the  imminent  peril  of  capture,  ^^^^^^ 
either  by  lying  to  in  the  port  of  loading,  or  putting  into  a 
port  out  of  the  course  of  the  Voyage,  or  by  departing  from  the 
track  of  the  voyage  insured,  has  always  been  held  to  justify 

(/)  Harrington  v.  Hal^eld  (1778),  2  Park,  639. 
(p)  Delaney  v.  Sloddart  (1785),  1  T.  H.  22. 
(A)  Blankeahagen  v.  London  Ass.  Co.  (180S),  1  Camp.  453. 
(0  Graham  v.  Commercial  Ina.  Co.  (1814),  11  Johnaoa,  B*  3d2. 
cited  1  Pliillips,  8.  1023. 

(A)  Thomas  v.  Royal  Exch.  Aas.  Oo.  (1814),  1  Price,  195. 
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a  devifttioD,  pMmded_the  danger  iira^^ 
*     the  apprelmdon  fomided  on  reasonable  endenoe  (J). 

So  a  ship,  insured  "  against  capture  in  her  port  of  loading,"' 
may  hurry  out  of  such  port  in  order  to  avoid  the  imminent 
peril  of  captuie,  tbongh  only  half  loaded  and  totally  unpre- 
pared for  her  voyage;  and  her  aftOTwards  putting  into  a  port 
out  of  the  couise  of  her  voyage  in  order  to  repair  damage 
oeoanoned  by  taoh  hasty  escape  will  not  discharge  the 
insurer  (m). 

\.  0  In  the  United  States  several  cases  have  been  decided  upon 
this  principle,  and  in  all  the  main  point  of  inquiry  seems  to 
have  been  whether  ihe  danger  was  so  real  and  immediate  as 

to  justify  the  deviation  (w). 

(5)  Endeavour     433.  Endeavour  to  join  convoy. 

It  is  justifiable,  whether  the  ship  be  warranted  to  sail, 
with  oonToy  or  net  (o)»  to  depart  from  ^  direct  course  of 
the  voyage  in  order  to  seek  convoy  either  at  the  usual  place 
of  rendezvous  or  elsewhere;  the  only  question  in  such  cases  is 
whether  the  ciieiiinelances  show  to  the  satisf aoticm  of  the 
jury  thi^  the  oaplain,  in  so  departing  from  the  direct  course 
of  the  voyage,  acted  fairly  and  bond  fide  according  to  the 
best  of  his  judgment  and  with  no  other  view  or  motive  but 
to  meet  wi&  eonvoiy,  and  thereby  be  enaUed^  reach  the 
terminus  of  the  voyage  by  the  safest  way  (p). 


(0  IMaeol  V.  Borfl  (179a),  1  B.  P.  S18;  DriMol  tr. 
(1798),  ibid.  200;  BfamlnwiluigMi  v.  Imdam  Aat,  Os.  (1808),  1  Ouip. 
4St;  OBMf  V.  Omuw  (im),  4  CSuqp.  M;  Me  TIm  8mi  Bonaa 
(mS),  K  B.  «  P.  a  181.  TIm  IMoMft  (1872),  L.  B.  4  P.  C.  m, 
M  aottn  mt  a  flhaffen-party,  ilie  Privy  Oonneil  held  tiiat  a  master  €i 
ft  Qmemam  ddp  bond  for  Dwddik,  lutving  been  told  war  had  broken 
out  between  France  and  Qmmmf,  mm  jyitiind  ia  yftttiag  hmk  i»  tkp 
Downs  to  make  inquiries. 

(m)  O'Reilly  v.  Gonne  (1815),  4  Camp.  249. 

00  Oliver  v.  Maryland  Ins.  Co.  (1813),  7  Cranch's  S.  C.  R.  493; 
Whitney  v.  Haven  (1816),  13  Mass.  B.  172;  Reade  v.  Com.  Ins.  Co. 
(1808),  3  Johnson,  R.  352.  ^ 

(o)  D'Aguilar  v.  Tobin  (1816),  Holt,  N.  P.  185.  So  held  also  in 
the  United  States,  Patrick  v.  Ludlow  (1802),  3  Jciumtu'u  Cases,  10; 
1  PhiUips.  Im.  b.  1888. 

(p)  Bond  «.  GmnlM  (1704),  2  flaOt.  44$;  Govdoa  v.  Iforley  (1747), 
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It  has  be^  held  justifiable  f<^  a  iship,  warranted  or  not  to  8«ct. 
«ail  with  convoy,  if  she  has  once  sailed  therewith  and  is  after- 
wards driven  back  to  port,  to  sail  the  second  time  withouti 
convoy  (q). 

II  it  dbarlj  appears  that,  in  the  oom^mon  conise  of  the 
Toyage  insured,  the  ship  might  have  obtained  convoy  at  a 
nearer  port,  her  being  limited  by  her  instructions  to  call  for  ^ 
it  at  a  more  distant  port  may  discharge  the  underwriter  as 
"varying  the  risk  (r). 

484.  A  doubt,  dishmiooring  to  the  jurisprud^ce  of  (6)  Saooonr- 

CJhristiaii  communities,  appears  for  some  time  to  have  pre-  ^S^sedand 
Tailed  both  in  this  country  and  the  United  States,  whether 

peopMtj. 

a  departure  from  the  direct  course  of  the  voyage,  for  the 
purpose  of  saving  the  lives  of  men  threatened  with  an  immi- 
nent danger  of  shipwreck  or  foundering,  was  or  was  not  a 
deviation  which  would  discharge  the  und^rwritm;  it  was, 
however,  before  the  Marine  J^surance  Act,  1906,  was  passed, 
considered  clear  law,  both  on  this  and  the  other  side  the 
Atlantic,  that  a  deviation  of  this  kind,  sanctioned  alike  by 
the  true  interests  ci  oomiaeroe  and  the  dearest  precepts  of 
liumanity,  can  in  no  instance  be  held  to  disc^rge  the  under- 
writers (s) ;  and  the  Act  declares  that  a  deviation  is  justifi-  • 
able  f (HT  tiie  purpoee  of  saving  human  life,  gc  aicUog  a  ship 
in  distiees  whate  human  life  txaj  be  in  danger  (t). 

^  Sir.  1265;  CunpbeU  v,  B<»dieii  (1747),  ibid.;  Bond  Mutt  (1777), 
-2  Cowp.  601;  ElMktfby  v.  Flefa&w  (1780),  2  Ftek,  M;  D'Agi^  »: 
Tobin  (1816),  Holt,  N.  P.  186;  S.  C,  2  ManhtOl,  B.  26$. 

(q)  Laing  v.  Glover  (1813),  5  Taunt.  49. 
(r)  Heaelton  v.  AUnutt  (1818),  1  M.  &  S.  46. 

(*)  See  the  dictum  of  Lawrence,  J.,  in  Lawrence  v.  Sydebotham 
(1805),  6  East,  54,  and  the  judgments  of  Lord  Stowell  in  The  Beaver 
(1801),  3  C.  Rob.  292,  and  The  Jane  (1831),  2  Hagg.  Ad.  R.  345.  In 
the  United  States,  see  the  cases  collected  in  Phillips,  Im.  s.  1027 ;  3  Kent, 
Com.  313.  See  especially  the  judgment  of  Story,  J.,  in  The  Schooner 
Boston  (1833),  1  Sumner,  R.  328;  see  also  Peterson  v.  The  Chandoa 
<1880),  4  Fed.  B.  645. 

(0*8601.  49  (1)  (e),  ante,  §  424a.  See  also  Maritime  Conventions  Act, 
11911,  t.  6,  ibid.  n.  (f),  maA  tiie  pvoviflioiis  of  the  Merchant  Shipping 
<Coiiv«iiiioii)  Act,  1914,  and  the  Merchant  fiBiipping  (Wireless  Tele- 

as  (2) 
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'JMb  Uhfxty,  howmer,  does  not  extend  to  the  case  of  a 
deviation  solely  for  the  purpose  of  saving  property  (u). 

In  an  action  by  a  goods  owner  against  the  shipowner,, 
whose  veflsel  and  her  cargo,  including  the  {iJaintifi's  goods, 
were  ket  whilst  the  ship  was  performing  la  salvage  sefrioe  for 
another  vessel  and  her  cargo,  but  not  such  a  service  as  was 
reaaonably  necesisary  to  save  the  lives  of  those  on  board,  th& 
Court  of  Appeal  held  the  deviation  to  be  unjustifiable  (x). 
The  Court  regarded  the  case  as  one  of  the  first  impression  in 
our  Courts.  Upon  the  American  authorities  they  formulated 
the  following  propositiMiB,  as  containing  the  ousting  law 
of  the  United  States  on  the  question,  end  expressed  their 
cordial  concurrence  with  the  law  as  thus  laid  down: — 

**  Deviation  for  the  purpose  of  saving  life  is  protected,  and 
involves  neither  forfeiture  of  insurance  nor  liability  to  the 

goods  owner  in  respect  of  loss  which  would  otherwise  h& 
within  the  exoegkkm  of  perils  of  the  seas.  And,  as  a  neces- 
sary consequence  of  the  foregoing,  deviation  for  the  purpose- 
of  communicating  with  a  ship  in  distress  is  allowable,  inas- 
much as  the  state  of  the  vessel  in  distress  may  involve  danger 
to  Hfe.  Qntibe  othw  hand,  deviation  ifor  the  sole  purpose  of 
saving  property  is  not  thus  privileged,  but  entails  all  the- 
usual  consequences  of  deviation. 

**  If ,  thCTef(Nre,  the  Mvee  on  board  a  disabled  ^p  can  he- 
saved  without  saving  the  ship,  as  by  taking  them  o£F,  devia- 
tion for  the  purpose  of  saving  the  ship  will  carry  with  it  all 
tlie  consequences  of  an  nnauthoriaed  deviation. 

gimphy)  Aet,  1919,  as  to  iiie  imfy  to  render  wmMtaaoe  on  reoeiving  a 
irfNkM  dUkrem  m^,  md  (bi  iiie  ease  of  pameager  ships  and  ships  of 
iq^waids  of  l,fOO  tons  gnm  ioBMife)  to  be  provided  with  a  wireless 
telegraphy  Installation. 

(«)  Scaraman^a  r.  Stamp  (1880)  (C.  A.),  5  C.  P.  D.  295.  See,  for- 
tiie  cases  in  the  United  States  which  establish  this  rule,  1  Phillips,  Ins. 
s.  1028.  One  of  the  Institute  voyage  clauses  gives  leave  to  tow  and 
assist  vessels  or  craft  in  all  situations:  see  Ap|fendix  B.  For  the  con- 
struction of  such  a  clause  in  a  contract  of  affreightment,  see  Stuart  v.. 
British  and  African  Steam  Nav.  Co.  (1875),  32  L.  T.  257;  Potter  t\. 
Burrell,  [18971  1  Q.  B.  97  (C.  A.);  Carver,  s.  292a. 

(ar)  Scaramanga  v.  Stamp  (1880),  5  C.  P.  D.  295.  , 
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"  But  wlme  the  praerviation  of  life  can  <»ily  be  effected  Sect.  434. 
through  the  o(moarrent  saving  of  property,  and  the  bond  fide 
purpose  of  saving  life  forms  part  of  the  motive  which  leads 
to  the  deviation,  the  privilege  will  not  be  lost  by  reason 
of  ^e  purpoee  of  cutving  property  having  formed  a  second 
motive  for  deviating"  («/). 

~435.  It  has  been  clearly  established  that  where  the  Irresistible 
departure  from  the  course  of  the  vojrage  jis  necessitated  by  the  ^ 
immediate  and  irr^dstible  operation  of  a  peril  not  insured 
against,  it  will  not  discharge  the  underwriter,  whether  the 
peril  be  one  not  included  among  the  ordinary  risks  or  ex- 
pressly excluded  by  the  specific  t^ms  of  the  policy.  It  is  no 
doubt  excusable  as  being  "  caused  by  circumstances  beyond 
the  control  of  the  master  and  his  employer"  (2). 

Thus,  where  a  neutral  ship,  insured  expressly  ''against 
sea  risks  and  fire  imly/'  was  carried  out  of  her  course  and 
detained  six  weeks  by  a  British  cruiser,  it  was  held  that  this 
deviation  had  no  effect  on  the  obligation  of  the  insurer,  though 
capture  and  seizure  weve  pwils  not  in^ired  against  (a). 

It  a^i^ears,  however,  to  have  been  held  at  Nisi  Prius  that  a  Avoiding 
departure  from  the  course  in  order  to  javoid,  or  in  consequence  msr^^ 
of  endeavouring  to  avoid,  a  peril  not  dnsured  against  is  a  "'S^^'^^ 
deviation,  thougli  it  would  not  have  been  so  had  it  taken 
place  in  order  to  avoid  a  peril  insured  against.    In  the 
case  alluded  to,  the  policy  was  on  goods  ''at  and  from  La  O'Reilijt. 
Guayra,"  with  the  clai»e  "warranted  free  of  capture  and  ^chiiige  Co. 
seizure,  and  the  consequences  thereof,  in  the  port  of  La 
Guayra."   To  avoid  seizure  the  ship  ran  to  sea  before  she  was 
properly  loaded,  and  was  in  consequence  di^iged  to  put  into 
a  port  out  of  tlie  course  of  the  voyage  insured  and  was  there 
lost.   Gibbs,  C.  J.,  told  the  jury  that,  upon  these  facts,  the 
ship  had  been  guilty  of  a  deviation  which  discharged  the 

(y)  See  per  Sprague,  J.,  in  Crocker  v.  Jackson,  Spragoe,  B.  141. 

iz)  Mar.  Ins.  Act,  1906,  s.  49  (1)  (b).  ante,  §  424a. 

(a)  Scott  V.  Thompson  (1805),  1  B.  &  P.  N.  R.  181.  See  also  per 
Kent,  C.  J.,  in  Bobinson  v.  Marine  Ins.  Co.  (1806),  2  Johnson,  89, 
cited  1  Phillips,  s.  1026  ;  3  Kent,  Com.  316. 
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undarwritm,  beoiase  it  wm  tke  oonseq  Hence  of  taukaToiiniig 
to  aToid  a  ri«k  for  which  the  underwriters  had  stipulated  hy 
the  policy  not  to  be  liable  (6) .  And  this  was  the  sole  grouud 
of  his  dadfiion,  foe  in  a  pc^cj  fm  the  fr^ht  of  the  eamo 
diip,  in  wldeh  tkere  was  no  raeh  exception  of  capture  and 
seizure  in  port,  the  Chief  Justice  held  upon  precisely  the  same 
state  of  facts  that  the  ship  was  guilty  of  no  deviation  (c). 

Both  AraoaM  and  PliillipB  thonght  it  dovbtM  mhe(diiK 
tiie  decision  could  be  sustained  as  an  authority  (d),  and  the 
reasons  which  the  latter  gave  for  this  opinion  have  great 
ipdght.  As  he  points  out,  it  eannot  but  be  known  to  tiie» 
parties  to  a  policy  against  one  or  cKHne  only  of  the  ordinary 
sea  perils,  that  the  vessel  is  to  be  subject  to  the  other  perils 
usually  included  in  policies,  and  the  fair  iiif erenoe  is  that 
Iboy  do  not  eontemplate  the  f orleitore  of  ^  insmranee  by*  a 
reasonable  departure  from  th«e  course  to  avoid  one  of  these 
risks  (e) . 

Seet.  4d  (1)  (d)  of  the  Mariiie  Insmanoe  Aet,  1906  (/), 
which  states  that  a  deviation  is  exeosed  when  reasonably: 
necessary  for  the  safety  of  the  ship  or  subject-matter  insured^ 
rnmnm  not  to  contenqdate  any  distinetioa  between  a  diviatioii 
to  escapie  a  peril  insored  against  and  obo  to  eeoape  a  peril 
for  which  the  insurer  would  not  be  liable.  It  is  submitted 
that  such  a  distinction  is  not  sound,  and  that,  since  the  Act 
at  any  rate,  it  cannot  be  siqpported. 


(»)  <nu»%  V.  BogpAl  &uk.  Am,  Go.  4  Gmp.  240.. 

ie}  O'Reilly  v.  Goww  (ISU),  4  G^p.  24». 

(<l)  See  Anmdd,  toI.  L  2ad  ed.  HU;  1  FluUipfl,  ■.  1026. 

(e)  For  an  analogous  principle,  see  The  Teutonia  (1872),  L.  B.  4 
P.  C.  171,  180,  where,  the  master  having  jneiiaably  deviated  for  the 
safety  of  the  ship,  Mellish,  L.  J.,  said:  "It  cannot  be  contended  that 
the  master  is  deprived  of  the  right  of  taking  reasonable  and  prudent 
steps  for  the  preservatioii  of  his  ship  because,  from  the  accident  of  th» 
cargo  not  belonging  to  his  own  nation,  the  cargo  is  not  exposed  to 
the  same  danger  as  the  ship." 

(/)  Ante,  §  424a.  / 
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NATURE  AND  DURATION  OF  TH£  RISK  IN  TIME  POLICIES. 

SECT. 

Katsn  of  tihe  Bisk  in  Time  Polieies  W 

Duralion  d  tiie  Bisk  4S7--442 

ICixed  Pelides  4«-446 

436.  The  inconyenience  or  impossibility,  when  a  ship  was  A  tine  policy 

iii  rji'is  one  in 

employed  m  such  adventuies  as  cruising,  coasting  or  nsning  -^hich  the 
voyages,  of  designating  the  risk  by  local  termini  led  to  the  " 
praeike  of  limitiBg  i^e  risk  to  a  certain  fixed  term  or  period 
of  time  specified  in  the  policy  {a).  Where  the  contract  is 
to  insure  the  subject-matteir  tor  a  definite  period  of-  time,  the 
poMey  k  oaUed  a  'time  policy ' "  (b).  The  me  of  time 
policies  is  now  very  extensive.  In  fact,  they  are  now  used 
much  jnore  than  voyage  policies  for  the  insurance  of  steam- 
diipe,  and  largely  for  that  of  freight  and  disbiirs«nents. 
The^  aro  not  in  general  soitaUe  for  the  insaranee  of  goods, 
which  the  assured  usually  wishes  to  protect  during  transit 
from  one  place  to  another  (c).  There  is  one  kind  of  insurance 
of  goodsi  vis.,  by  floating  policies,  which,  in  a  sense,  is  an 
insurance  on  time  when  it  covers  shipments  of  goods,  made 
within  a  certain  period  of  time  fixed  by  the  policy,  aa  declared 
by  asBOFed;  but  these  floating  pdicies  are  in  reality 
insurances  of  goods  f<H:  a  smes  of  voyages  {d). 

(«)  2  Emerigon,  c.  xiii.  s.  1,  p.  41;  2  Beae^,  Sysftem  des  Am- 
oanuis,  c.  Tiii.  s.  3,  p.  442. 
(»)  lisf.  Ins.  Aet,  IMS,  s.  26  (1). 

(c)  See  6ow,  Mar.  Ins.  22$— 2SS,  for  an  aeeonnt  of  the  pnetiee  of 
insuring  by  time  policies. 

(d)  Wheie  a  policy  covered  shipments  of  goods  "  from  the  losiiiiigf 
thereof  .  .  .  shipments  held  covered  to  December  31,"  "in  as  many 
voyages  as  may  be  required  until  31/12/94,"  goods  shipped  on  the  Slst 
December,  1894,  were  held  covered,  though  the  ship  only  sailed  on 
the  1st  January,  1895.   Johnson  v,  Bryant  (^896),  I  Com.  Cas.  363.  ^ 
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In  time  policies  the  risk  insured  is  entirely  independent  of 
the  voyage  of  the  ship  {iter  navis)  (e),  and  the  policy  covers 
my  voyage  whatever  which  the  ship  may  make,  and  any 
loss  or  damage  sustained  within  the  space  of  time  limited  in 
the  policy  (/).  It  is  now,  however,  very  common  for  the 
pdiey  to  exc^t  certain  geogn^hical  limits,  either  entirely 
or  for  certain  seasons  <rf  the  year,  a^  e.g.,  "  Wairaated  no 
St.  Lawrence  between  the  1st  of  October  and  the  Ist  of 
April."  In  that  case  a  loss  within  the  excepted  limits  of 
time  mi  ipaee  k,  of  ecNBee,  not  coveted  by  the  policy  {g). 

There  is  no  implied  warranty  ei  aeawortliuieaB  in  time 
policies  (/>). 

437.  The  two  extremes  of  the  time  are  the  termini  of  the 
risk,  and  the  adrafrtaie  begins  and  ends  with  the  term 
wherever  the  fMp  may  then  happen  to  be,  and  whether  the 
object  of  the  voyage  be  then  accomplished  or  not  (i).  The 
risk  neeesaarily  ceaaes  wh^  die  time  limited  in  the  policy 
comes  to  an  «id  (;).    Frcmi  tiie  tlMt  Ae  policy 

attaches,  the  insurer's  right  to  the  full  premiran  is  complete, 
as  is  the  right  of  the  assured  to  a  full  indenmification  in  case 
of  kesCA:).   ThcmjrfOTth  tha»  is  no  swp«wiom  of  the  riak 

(e>  M  vw  Bene  dw  Mif voUig  anahhiiwgig.  2  Benecke, 
fljitciiii  des  Ass.  c.  8,  s.  3,  4i§. 

if)  3  Kent,  Com.  307,  n. 

(^)  See  Birrell  v.  Dryer  (18«4),  9  App.  Gas.  345.  Where  there  was 
a  wammty  "  not  to  proceed  east  of  Singapore,"  Bigham,  J.,  held  that 
the  assured  could  recover  for  a  loss  on  a  voyage  to  a  port  east  of  Singa- 
pore, at  a  time  when  the  ship  had  not  yet  got  as  far  as  Singapore: 
Simpson  SS.  Co.  v.  Premier  Underwriting  Aasn.  (1905),  10  Com.  Cai. 
198. 

(A)  Dudgeon  v.  Pemlnoke  (1877),  2  ^pp.Oas.  284;  post,  Pwrfc  H. 
Clkap.  IV. 

(0  C^waregis,  Diae.  IxviL  No.  SI,  dted  2  Bnerigon,  o.  zHt.  ■.  1,  p.  42. 
Lapso  tempore  extueto  «fc  msteria  oUigalioiiis  et  oMMfo^rter  oUi- 
gsdo,  q«ia  pcMfe  toipw,  «U*  ^  materia,  alia  rei.  I>Minwliii|' 
IM.  yi.  p.  28t,  eited  4  BoBUy-Palj,  Droit  Mar.  170. 

(J)  n  soffit  que  \»  ritqne  ut  tomanmk  pwur  %a'U  takm  aa  tana 
pff6Krit.  2  Emerigon,  c.  xiii.  s.  1,  p.  41. 

(Jc)  Tyrie  v.  Fletcher  (1777),  2  Cowp.  666;  Lorraine  v.  Thomlinson 
(1781),  2  Dougl.  585.  A  clause  is  usually  inserted  in  time  policies  (see 
Inrtf^fa*  Claiisw,  |MM«,  App.  B.)  providing  for  a  return  of  an  agreed 
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whether  the  rfiip  be  at  sea  or  in  port;  it  continues  to  run  Sect.  437. 
until  the  expiradcm  of  the  period  insured  (O* 

A  time  policy,  like  a  voyage  policy,  may  be  effected  retro-  Time^poliej 
spectively  if  it  contain  the  clause  "  lost  or  not  lost ;  as  where  I^|,,(^tive. 
a  policy  was  effected  in  August,  1807,  "  to  oommence  from 
1st  August,  1806,"  on  a  ship  engaged  in  the  Southern  whale 
fishery,  which  had  sailed  on  her  voyage  in  1805  (m). 

438.  On  general  principles,  it  is  clear  that  the  under-  Losscaused 
writere  on  a  time  policy  ought  to  be  liable  for  any  loss  which  ^^of  the 
happens  within  the  Hmits  of  the  time  («).    It  is  supposed,  ^^^^^^ 
however,  to  have  been  laid  down  in  Meretony  V.  Dunlope,  Mwrtiitoea 
that  where  damage  is  caused  within  the  limits  of  the  time,  wards, 
but  the  extent  of  it  not  ascertained  till  afterwards,  the  under- 
writer is  not  liable .  T^e  case,  afi  shortly  stated  by  Wilke,  J ., 
was  that  of  an  insurance  for  six  months  on  a  ship,  which 
received  her  death-wound  three  days  before,  but  was  kept 
afloat  by  pumping  till  three  days  after,  the  ei^iration  of  the 
time:  the  verdict  for  the  underwriters  was  confirmed  by. the 
Court  (o).    In  Knight  v.  Faith  (p),  however,  which  subse-  Snproaed 
4|uently  raised  t^e  same  pomt  lor  decision,  Liord  Ukm||^,  Meretonye. 
in  giving  the  judgment  of  the  Court,  intimated  c(msi^aHe  by 
doubt  whether  the  doctrine  supposed  to  be  established  by  ggj*"* 

jB;rt«fff  Ifte  premium  when  the  ship  haa  been  laid  up  for  thirty  eonseoiitaTd 
4«ys. 

(0  2  Emerigon,  c.  xiii.  s.  1,  p.  41.  See,  to  the  saaM  effeet,  Syees 
Bridge  (1780),  2  Dougl.  527.  A  usual  danae  in  tiiae  polieifla  (aee 
\  Institato  Time  ClaaMS,  App.  B.)  makes  the  risk  attook  *'ia  pof*  and 
I  jit  sea,  im  doeks  and  gnmiiff  dodra,  wad  on  ways,  gridiions  and  pon- 
l.toons,  at  all  times,  in  all  places,  and  on  all  oeevBoos,  s^nriees  and 
trades  whatsoever  and  wheresoever,  &:c/' 

(«!)  Hucks  V.  Thornton  (1815),  Holt,  N.  P.  30.  Could  it  possibly 
be  argued  that  such  an  insurance,  even  without  the  clause,  "  kwt  or 
not  lost,"  was  not  intended  to  b©  retrospective? 

{n)  A  loss  of  freight  in  consequence  of  a  casualty  happening  during 
the  time  limited  by  the  policy  is  recoverable,  although  the  voyage  could 
not  have  been  completed,  and  therefore  the  freight  would  not  have  been 
earned  within  such  time.  Michael  v.  GiUespy  (1S57),  2  C.  B.N.  S. 
«27;  26  L.  J.  C.  P.  306. 

(o)  Meretony  v.  Dunlope  (1783),  stated  by  Willes,  J.,  in  giving 
judgment  in  Lockyer  v.  Offley  (1786),  1  T.  R.  260. 

ip)  Knight  V.  Faith  (1850),  15  Q.B.  649. 
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•Mi.  «••.  Marelinyv.  Biiiii(^ir«8e?erlakl<k>wn^y  Iai^ 

and  stated  what  the  Court  deemed  to  be  tbe  oorreot  doctrine 

thus:—"  If  a  shy^,  insured  for  time,  during  the  time  received 
dMage  horn  tiie  f&nih  of  the  seas,  though  the  amount 
^oeof  be  not  Mowtained  tM  tbe  eKpifsdeii  of  that  time» 
and  she  is  kept  afloat  till  then,  upon  the  assured  taking 
proper  atqpe,  there  dioes  not  appear  any  good  reason  why  they 
may  not,  aeeodyng  to  the  facts,  proceed  against  the  under- 
writers  either  for  a  total  or  for  a  partial  kws  "  (g) . 

In  the  following  case,  although  the  casualty  which  caused 
a  kasoliNigbt  took  pkioe  before  the  pc^cy  expired,  the  loss 
was  beM  to  bave  ooomed  aftepwurds.  Hie  policy  was 
expressed  to  be  "from  the  15th  April  to  the  14th  October, 
both  indunye,  <m  chartered  freight,"  to  pay  only  loss  of  hire 
i^ueb  might  anaemler^  "  f  orty-ei|^t  boars' olaiise  "  in  a 
charter-party  "  for  accidents  occurring  between  the  15tb  April 
•  and  the  i5th  October."  The  ship  met  with  an  accident  in 
Jone,  but  was  only  doeked  for  rq^airs  in  November,  and  the 
repairs  were  not  completed  ontil  the  S^b  Deoemb^,  and  in 
the  meanwhile  the  payment  of  hire  ceased.  The  Court  of 
Appeal  b^,  ^Lffirming  the  Divisional  Court,  that  the  under- 
writer was  not  lialde,  because  fr»gbt  bad  been  pud  for  the 
whole  period  cov^ed  by  the  policy,  and  consequently  there 
was  no  loss  of  freight  within  that  period  (r). 

Time  poUciM  439.  England  a^^eans  to  be  the  only  commercial  state  in 
]^£dtoa  wbidi  any  lertrielioQ  k  plaoed  on  tbe  dmadon  U  tim* 
y«M-:  not  .Ho  policies.  The  foreign  codes,  in  general,  expressly  alU>w 
(Oaewkere.  ^  insurances  on  time  without  any  limitation  as  to  their. 

sBlent  (f);  and  the  law  is  tbe  same  in  tbe  United  Statea 

of  America  (t). 

In  England  the  law,  as  declared  in  the  Stamp  Act,  1891, 

^  was  ''that  no  policy  of  sea  insurance  made  for  time  shall 

((/)  Knight  V.  Faith  (1850),  15  Q.  B.  667.  > 
(r)  Hough  V.  Head  (1886),  55  L.  J.  Q.  B.  43. 
(«)  See,  e.g.,  the  Code  of  Holland,  art.  256;  German  Code,  art.  810;. 
Code  de  Commerce,  arts.  332,  363. 
(0  1  Phillips,  Ins.  s.  949,  n. 
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be  made  for  any  time  exceeding  twelve  months,"  and  a  Sect.  439. 
policy  made  iat  a  hmget  period  was  expressly  deolared  to  be 
invalid  (ti). 

^  440.  In  the  English  time  policies  it  has  heea  usual  to  pro-  Contianatioii 

vide  by  a  clause  attached  to  the  policy,  called  the  continuation  ^'^^""^ 
^  clause,  that  if  at  the  end  of  the  period  of  the  insurance  the 
ship  is  at  sea  the  inaorawse  may  be  extended  until  her  arrival 
at  some  port.  The  form  of  the  olause  in  the  Institute  Time 
Clauses  for  policies  on  ship  is  now  as  follows: — "Should 
the  vessel  at  the  expiration  of  this  policy  he  at  sea,  or  in 
distress,  or  at  a  port  of  refuge  or  of  call,  she  shall,  provided 
previous  notice  be  given  to  the  underwriters,  ,be  held 
covered  at  a  fiir^  raid  iBiNithly  premium*  to  her  port  of 
destination." 

Another  form  of  continuation  clause,  which  has  sometimes 
-  been  inserted  in  policies,  does  not  make  the  prolongation 
of  the  ri^  o(»idilioBal  on  notice  b^ng  given,  but  previa 
simply  that  if  tiie  ship  be  at  8ea  at  the  ^piration  of  the 
policy  the  insurance  shall  continue  until  the  ship  arrives  at 

some  port  (a;). 

For  some  iame  tiiere  was  ooosidorable  doubt  whether  or 

not  a  continuation  clause  in  a  policy  for  twelve  months  had 
the  effect  of  vitiating  the  whole  insurance,  on  the  ground  that 
it  made  ike  pdiey  one  for  a  pmod  exceeding  twelve  oKMiths 
within  the  meaning  of  the  Stamp  Act,  1891,  s.  93  (?/). 

In  two  cases  (z)  it  was  held  that  the  assured  could  not 
recover  under  thia  nlauan  for  a  loss  which  took  place  after  ^ 
lilb  expiration  of  the  twelve  mcmths.  The  lassmed  wm  thus 
'  relying  on  a  contract  of  insurance  alleged  by  themselves  to 
be  one  for  more  than  twdve  months  (a).   Such  a  contract  is 


{u)  Stamp  Act,  1891,  s.  93  (2),  (3). 

(x)  See,  e.g.,  the  continuation  clause  in  Chariesworth  v.  Faber  (190U), 
6  Com.  Cas.  408. 

(y)  See  Gow,  Mar.  Ins.  237. 

(r)  Charlesworth  v.  Faber  (1900),  5  Com.  Cas.  408;  Royal* 
Asa.  Corporation  v.  Sjoforsakrings  41^tie-bolaget  V^a,  [19011  2  K.  B. 
661;  [19021  2  K.  B.  384,  C.  A. 

(a)  They  abo  oonfeoided  in  the  hiter  eaae  timl  the  policgr  ooatuneil 
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'9m^  4M.   plainly  void.   In  the  later  case  Bigham,  J.,  expressed  the 
opinioii  tbat  the  oontraet  wm  mmmhk&f  so  iAoA  the  illegal 

part  could  be  rejected,  and  if  the  loss  had  taken  place  within 
the  twelve  months  the  assured  could  have  recovered  (b) .  The 
dednon  ol  the  Ocmst  of  Appeal  was,  howeirer,  based  on  the 
grmmd  ^at  the  contract  was  indivinble  and  the  policy  there- 
fore altogether  void.    "It  is  one  time  policy  throughout;' 
)^^/md  Mathew,  L.  J.,  "for  the  period  of  twelve  months  andi 
SllM^tioiMl  time  eontemi^ted  by  this  Toy  extensive  eon- 
tinuation  clause"  (c).    It  appears,  therefore,  that  any  term 
prolonging  an  insurance  for  a  year  makes  the  policy  one 
'  if»  a  poiod  ^raeediiig  twdre  moiiths. 

Sect.  11  of  the  Finance  Act,  1901  (1  Edw.  7,  c.  7),  has, 
^  however,  provided  that  a  policy  of  sea  insurance  shall  not  be 
invalid  on  the  ground  that  by  reason  of  a  continuation  clause 
it  may  become  available  for  a  p^od  exceeding  twelve 
months;  and  a  continuation  clause  is  defined  as  an  agree- 
ment, the  effect  of  which  is  that  in  the  event  of  the  ship 
hmag  «l  tea,  or  Ibe  voyage  otherwise  not  joompleted,  on  the 
ex|MratioQ  of  the  poHey,  the  subject-matter  of  die  insurance 
shall  be  held  covered  until  the  arrival  of  the  ship,  or  for  a 
liiMonahlfi  time  thereafter  not  exceeding  thirty  days  (d) . 

Seet.  25  (2)  of  the  Marine  Insurance  Act,  1986,  deckres 
6    that  "subject  to  the  provisions  of  sect.  11  of  the  Finance 
Aet,  1901,  a  time  policy  which  is  made  for  any  time 
exceeding  twdve  months  is  invalid"  (e). 

The  <^uG6tion  of  continuing  policies  arose  some  time  ago  in 

Im  MfMMfcs  wtosntai,  one  an  iimir»«w>  ler  tirrtve  moi^,  die  othor 
mtdB  bf  tta  ciwtiwnitifwi  eUoae  an  iii9iu»iioe  either  for  a  voyage  or 
Iw  a  fullwr  periadL  It  was,  however,  held  that  even  if  the  clause 
eonld  be  regarded  as  a  separate  prtiey)  it  was  invalid  under  sect.  93  (3) 
of  Hm  Stamp  Act,  because  if  for  a  voyage  it  did  not  sufBciently  specify  / 
the  termini,  if  for  time  it  did  not  dflteoune  the  period. 

(fc)  [1901]  2  K.  B.  at  p.  573. 

(c)  [1902]  2  K.  B.  at  p.  395. 

{(1)  As  to  the  stamping  of  a  time  policy  wit£  a  continuation  clause, 
see  ante,  §  31. 

(e)  A  policy  on  a  ship  under  construction  or  repair,  tliough  made 
for  a  time  exceeding  twelve  months,  is  not  deemed  to  ba  a  tine  policy: 
Kevenue  Aet,  1903,  s.  8,  ante,  §  31. 


« 
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connection  with  a  club  policy,  of  which  ta  rule,  declaring  that  Sect.  440. 
the  association  should  renew  the  policy  unlees  they  receiyed 
ten  days'  nodce  to  the  ocmtrary,  was  expreesly  made  a  term. 
It  was  not  necessary  to  decide  whether  the  insurance  (origi- 
nally for  thirty-eight  days  only)  was  thereby  prolonged;  but 
Coekburn,  G.  J.,  expfessed  die  opinion  that  the  policy  was 
a  continuing  one  (/,).  In  a  later  case  the  question  arose 
whether  a  club  policy  for  twelve  months  Avas  a  continuing 
one  by  reoBoa  of  a  similar  rule,  and  it  was  held  tliat,  accord- 
ing to  the  tenns  <^  ike  role  end  the  words  of  SO  &  31  Viet  , 
c.  23,  the  policy  was  not  a  continuing  one  {g). 


441.  When  the  insui^ance  is  expressed  to  be  from  one  par-  Duration  of 
ticular  diay  to  another,  e.g.,  "  flrom  the  14th  day  of  February,  ^HFrom"^*^ 
1914,  until  the  14th  day  of  August,  1914,"  it  has  been  held 
in  the  case  of  a  fire  policy  that  the  risk  does  not  in  general 
commence  to  run  until  the  former  day  has  expired,  and  that 
it  will  cover  losses  happening  on  the  latter  da.y(h).  The 

eee™  appUcTZarine  J  \t 

that  there  is  no  hard-and-fast  rule  to  this  effect,  and  that  in 


(/)  MSdlMd  f;.  eillwpy  (18S7),  2  C.  B.  H.  8.m;  MI^J.  C.  P.  906. 

(^)  lidonan  v,  N<««bem  Maxit.  Ins.  Go.  (1873),  L.  B.  8  C.  P.  214; 
in  tbe  Exeb.  Gh.  (187S),  KR.  10  C.  P.  179.  Th»a«B«d,  it  most  be 
Botioed,  was  not  suing  on  or  aeoerting  tiie  yalidily  of  ^  ptdiej.  The 
qaestion  was  whether  he  was  insured  by  it,  after  the  expiration  of 
twelve  months,  within  the  terms  of  a  warranty  in  another  policy  not  to 
be  insured  beyond  a  certain  amount.  The  rules  of  the  mutual  insurance 
associations  commonly  provide  for  the  continuation  of  the  insurance  and 
the  issue  of  a  fresh  policy  from  year  to  year,  in  default  of  notice  by 
either  party  to  t-erminate  the  insurance.  The  club  policies  are  usually 
expresfied  to  be  made  subject  to  the  rules  and  regfulations  of  the  associa- 
tions. If  the  rule  prolonging  the  insurance  bo  thereby  incorporated  in 
the  policy,  the  latter  is  invalid,  as  being  made  for  more  than  twelve 
months.  But  the  correct  view,  it  is  submitted,  is  that  the  policy  only 
incorporates  those  rules  which  are  applicable  to  the  risk  for  the  year 
and  not  the  antecedent  agreement  to  issue  a  fresh  policy  at.  the  expira- 
tion of  tiie  risk.  Ty*  view  agrees  wiQi  the  deeinon  in  Tiahman  p. 
Northern  KarithiM  las.  Co.,  supra, 

(A)  Isaacs  v.  Royal  Ins.  Cou  (1870),  5  Ex.  296.  Aooocd. 

South  StaiEordshire  Tramways  Go.  v,  Siekness  and  Aoeident  Aas.  Aam.^ 
[1891]  1  Q.  B.  402,  a  case  upon  an  aoeiieiit  insufaiioe. 
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Time  of 
what  place 
determines 


Proof  of  time 
of  low  in  Mfle 


any  particular  case  it  would  be  open  to  one  of  the  parties  to 
pvnre       a  diihraat  eompatatioii  of  time  intended. 

Uwially,  howeriGT,  in  ^^ish  policies  the  risk  is  declared 
to  run  from  a  particular  hour  of  a  particular  day,  e.g./'  from! 
noon  o£  the  20th  day  of  Fehroaiy."  It  is  evident  that  the 
time  of  t^e  same  plaoe  ooght  to  dotmune  the  begtnning  and 
end  of  the  risk^  otherwise  the  ship,  by  sailing  eastward  or 
westward,  might  shorten  or  lengthen  the  duration  of  the  risk. 
In  the  Uufeed  States  it  has  been  decided  t^  the  time  which 
determines  the  duration  of  the  ri^k  is  lliat  of  the  plaoe 
where  the  contract  was  executed,  unless  it  be  shown  that  a 
dMfesent  om^poMkm  of  time  was  oonteo^lated  («).  The 
same  role  woold  no  donbt  be  Mkfwed  in  ^e  Engli^  Courts, 
if  the  question  should  arise  here.  It  is,  however,  usually 
stipidated  in  the  "Rng^yih  policies  that  Greenwich  mean  time 
k  the  time  wkidi  goifens  die  nA.  In  view  of  the  fact 
that  in  practice  Greenwich  mean  time  is  everywhere  used  in 
England,  even  without  this  stipulation  it  would  no  doubt  be 
held  that  this  tiaw  wm  nfpUoahie  to  4a  pdiky  made  in  tile 
country  (k) . 

MuL  Sect.  58  of  the  Marine  Ineoranoe  Act,  1906,  defdaree 
that  "  where  tiie  ship  concerned  in  the  ladventnre  is  missing, 
and  after  the  lapse  of  a  reasonable  time  no  news  of  her  has 
been  leoeived,  an  actual  total  Um  may  he  ]»esamed."  Still, 
the  bniden  of  proving  that  a  lorn  took  plaoe  within  &e  time 
covered  by  the  policy  is  on  the  assured,  and  there  is  no 
presumption  in  the  case  of  a  missing  ship  that  the  lo^  took 
plaoe  at  a  p»tiealar  time  (l).  The  mrnxni  most,  dimfoie, 

(t)  Walker  «.  Pioteetioii  Ina.  Go.  (1M9),  29  Maine  R.  317;  1  PhiUips, 
9.  949. 

(k)  By  the  Statutes  (Definition  of  Time)  Act,  18^0,  as  amended  by  the 
Time  (Ireland)  Act,  1916,  any  expression  of  time  in  a  statute,  deed,  or 
>?gal  instrument  shall,  unless  it  be  otherwise  specifically  stated,  be  held 
to  be  Greenwich  mean  time. 

(I)  Brown  v.  NeUson  (180^),  1  Caines,  526,  ^tad  1  Parsons,  811^ 
and  foOmd  by  Field,  J.,  in  Beid  v.  SUndaxd  Marine  Ins.  Co.  (1886), 
S  Thmm  Ii.B.  807.  TIm  nilee  of  the  antoal  insnranee  amwiation*, 
.'Mnrem,  cHtA  fmiim  ttwi  a  miim&mg  iM^  sbaH  be  deeaed  to  Jtave  l>een 
lest  OB  ^  di^  ifiMn  Ae  was  lasi  keaid  of. 


€HAP.  XVI.]    THB  BISK  IN  TIlfE  POLICIES. 


in  order  to  recover,  produce  some  evidence  on  which  a  jury  gect.  4M, 
ndU  be  justifiod  in  finding  that  the  loss  took  place  while  the 
policy  was  ia  force.  Evid»ice  thftt  the  ship  mmt  have 
encountered  a  violent  storm  which  happened  at  a  particular 
time  may  be  sufficient  .  Again,  if  in  the  ordinary  course 
the  diip  cmg^t  to  haife  amved  at  her  destuiAtiQii  bef oie  the 
expiration  of  the  policy,  a  loss  within  the  time  linrit  may  be 
inferred 

4i8.  The  policies  hitherto  oonsidmd  have  been  purely  Mixed 

,  •        t     1  •    •  polujiee. 

time  policies,  in  form  as  well  as  in  ^ect;  i.e.,  the  limits 

of  the  risk  have  been  defined  in  the  policy,  solely  by  points 
of  time,  without  mj  dengnation  of  local  t^miBi  at  all: 
policies,  however,  have  sometimes,  tkongli  met  wetj  fre- 
quently, been  made,  in  which  not  only  the  time  is  specified 
for  which  the  risk  is  limited,  but  the  voyage  also  is 
deecribed  by  its  local  tma!i]ii  (a).  As,  for  instance^  "  at 
and  from  London  to  Cadiz  for  six  months,'*  or  "from  the 
Ist  of  January,  1914,  to  the  1st  of  June,  1914,  at  and  from 
Bristol  to  MajEsnlks,"  &o.,  or  ''from  the  1st  of  January, 
1914,  at  and  from  Liverpool  to  New  York." 

These  policies  are  neither  time  nor  voyage  policies,  but  Construction 
partake  of  the  nature  of  both,  and,  >for  the  sake  of  con-  mixed 
veni^Mse,  may  be  called  mixed  policicB  (p).   Thsgr  «J»  tum  poi«»«8» 
policies  in  this,  that  the  underwriter  is  not  liable  for  any  loss 
unless  it  occur  within  the  limits  of  the  time  specified  in  the 
policy;  and  th^y  are  eo  far  voyage  policies,  that  the  under- 
writer is  not  liable  for  any  loss  unless  the  ship  originally 
sailed  on  the  voyage  described  in  the  policy,  and  at  the  time 

(m)  See  a  case  before  James,  V.-C,  cited  by  North,  J.,  in  In  re 
Ehodes  (1887),  36  Ch.  D.  591. 
(»)  Brown  v.  Neilson,  supra. 

(o)  Way  V.  Modigliani  (1787),  2  T.  R.  30;  Robertson  v.  French 
(1803),  4  East,  130.  See  also  Maritime  Ins.  Co.  v.  Alianza  Ins.  Co.. 
[1907]  2  K.  B.  661. 

(p)  There  are  also  policies,  snoh  as  liarbonr  policies,  for  a  taud 
period  of  time,  to  wkich  ibe  ezpreanon  used  hf  Loid  CMmdotd^  ^a., 
'<  k)oaHted  time  pQlicieB»''  may  be  fitly  applkd:  Ma  1  App,  Om.  al 
p.  5C4.  4i  io  iliese  pQli<»ai|  ieaii#a,  $  MS. 
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SMt.  443. 


Way  r. 


of  the  loss  be  sailing  on  the  prescribed  course  betweon  the 
limiiii  of  mh  Topfige  (9),  or  if  injured  ut  and  from  "  a 
place,  be  there  at  the  time  of  the  I086  for  the  purpoeee  of  the 
voyage  insured. 
^  Thus,  as  we  have  alreadj  seen,  where  a  Newfoundland 
ship  was  imired  "  at  and  from  the  20th  ol  October,  from  any 
ports  in  Newfoundland  to  Falmouth,  or  her  port  or  ports  of 
discharge  in  England";  it  was  held  that,  although  under 
this  polky  the  ship  need  not  have  hem  in  any  port  in  New* 
fonndland  on  the  20th  of  October,  yet,  in  order  to  make  the 
policy  attach  at  all,  the  ship  must  have  originally  sailed  on 
the  fnyage  inaoi^,  aad  that  as  m  ^is  case  she  had  not  done 
so,  the  assured  eoold  not  reooror,  though  ^e  loss  took  place 
after  the  20th  of  October,  and  when  the  ship  had  got  into 
the  oomse  of  the  voyage  described  in  the  policy  (r). 


The  ship  need 
not  be  at  the 


Amerioaa 


444.  The  point  oonoeded  in  this  ease,  viz.,  that  in  such  a 
urmimtt*  a  quo  policy  it  is  not  necesssxy  that  the  diip  should  be  in  the  port 
frI)^Mdi  named  as  the  to-minus  a  quo  in  the  policy,  at  the  time  when 
the  policy  immomoB  is  limited  to  eoameao^  has  beem'illuBtrated  in 

iie  United  States. 

Thus,  where  a  brig  was  insured  "from  Calais,  in  Maine, 
on  the  16th  day  of  July,  to,  at,  and  from  all  ports  to  which 
she  nay  proceed  in  the  coasting  trade  for  six  mcmths  " ;  and 

(9)  Salvage  pumps  wm  iMBNd  **  tnm  tbe  SOtii  of  Deeoo^ef,  1S82, 
in  Mm  ISlii  ef  Junuury,  IStt,  .  .  .  caftged  ia  Mhrngv  opm- 

liim  ftl  tiie  wiwk  «<  the  C,"  iMslvdiiiir  ^  eoanfeii 
itom.  B.  to  aad/or  on  boaid  tbe  wredc."  Gbve,  J.,  held  that  "at  the 
wmtk  "  memnt  at  the  kwidity  of  the  wreck,  and  that  the  policy-  did  not 
cover  a  loss  of  the  pumps  on  board  the  wnek  within  the  prescribed 
period,  while  it  was  being  towed  to  the  noMeit  fOKi  gt  safety.  Difiori 
Adams  (18«4),  53  L.  J.  Q.  B.  437. 

(r)  Way  r.  Modigliani  (1787),  2  T.  R.  30.  The  ship  had  left  New- 
foundland on  the  1st  of  October.  If  she  had  sailed  afccr  the  20th  on 
the  voyage  insured,  she  would  no  doubt  also  have  been  protected  by 
the  policy  when  she  broke  ground,  the  mention  of  the  date  not  being  a 
warranty  (it  is  apprehended)  that  she  shall  sail  o^i  or  before  that  date, 
bat  only  fixing  the  date  before  which  the  risk  cannot  attach.  There 
iMiy,  however,  be  an  implied  condition  in  *  policy  like  this,  that  tiie 
voyage  abaU  at  any  rate  oomroenno  w^Mn  «  xeawmable  time  sUmt  the 
dakt.  Gf.  Mar.  Ins.  Aet,  19iS,  a.  j»  (2). 
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the  brig  was  not  at  Calais  on  the  16th  July,  hut  had  been  Sect.  444. 

there  eitbaeqaentljr  within  the  six  months;  the  Gkufft  held 

that  the  policy  had  attached  on  the  16th  July,  "for  it  was 

the  clear  intent  of  the  parties  to  insure  on  time,  without 

legaid  to  the  jdaee  where  the  vendi  might  then  he,  hot  only 

wiHi'  regard  to  <^  employment  in  wfai(&  ehe  was  engaged, 

viz.,  the  coasting  trade"  (s). 

So  where  insurance  was  effected  ou  a  ehip  for  a  voyage  "at 
and  from  Boston  ^  to  Ghadestown,"  the  policy  only  to  take 
effect  80  far  as  the  ship  was  not  covered  by  previous  insur- 
ances; and  it  appeared  that  the  ship,  fully  covered  by  a  prior 
pdioy  cm  tinie,  had  suled  £rom  Boston  b^ore  snob  pfior 
policy,  had  expired',  the  second  policy  was  }ieid  to  attadi  while 
the  ship  was  at  sea  on  the  voyage,  immediately  upon  the 
expiration  of  the  first  (^). 

Whore  it  is  e¥ident  from  the  whde  language  of  the  in^ani- 
ment  that,  although  the  risk  is  expressly  imado  to  commence 
from  a  specified  local  terminus,  yet  the  policy  is  substantially 
a  time  policy,  it  has  been  held  in  the  United  States  that  it 
win  attach  and  operate  as  snch,  though  the  vess^  may  nev^ 
within  the  term  have  been  at  the  local  terminus  a  ^HOlnamed' 
in  the  policy  as  the  plaoe  where  the  risk  is  to  comm^ce.  A 
policy  was  effected  on  ship  to,  at,  and  from  one  or  more 
ports  in  the  globe,  for  one  year,  commencing  the  risk  at 
Barbadoes  the  7th  of  December,  1810,  to  continue  till  the 
Tessel  shall  he  mdved  and  mowed  at  anchor  twraty-f our 
hours  in  safety  within  the  year  aforesaid.'*  The  vessel  was 
not  at  Barbadoes,  as  supposed  by  the  policy,  having  left 
on  ike  6th;  hut  the  Court  stud  her  being  so  was  immaterial, 
and  that  the  risk  would  end  with  the  year  without  any 
regard  to  her  being  in  any  port,  either  at  that  time  or 
before;  the  beginning,  dmation,  and  end  of  the  risk  being 
well  oioogh  deaerihed  without  any  regard  to  tihe  plaoe 

(«)  Martin  v.  Fishing  Ins.  Co.  (1838),  20  Pick.  R.  389,  cited  1 
PhUlips,  Ins.  B.  928. 

(0  '-Kent  V.  Manafacturers'  Ins.  Co.  (1836),  18  Pick.  B.  19;  1  Phillips, 
Ins.  s.  928. 
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Sect.  444.    where  it  was  to  oommenoe,  or  to  the  vessers  being  safe  in 
port  (»). 

DifFerenoe  in  Up<m  the  wkole  it  may  be  laid  down  tliat,  eappoeing  a 
these  mixed  |X)licy  in  this  mixed  form  once  to  have  attached,  the  only- 
difference  in  point  of  effect  between  it  and  an  ordinary  voyage 
ptMej  will  be  1^  ih»  risk  upon  the  adventme  will  o<mtinae, 
not  until  the  arrival  of  the  ship  or  the  landing  of  the  goods, 
but  until  the  completion  of  the  time  specified,  whenever  and 
whmfver  tiiat  may  be,  totally  .ineqpective  of  the  completion 
or  non-oom|detion  of  the  voyage.  These  policies,  in  fact, 
afford  no  more  protection  than,  and  not  so  nrach  liberty  as, 
time  policies,  and  are,  probably  for  that  reason,  oompara- 
txfefy  of  mte  occurrence  (»). 

To&amfm  ^§5.  geet.  25  (1)  of  the  Marine  Insoianoe  Act,  1906, 
declares  that  "  a  contract  for  both  voyage  and  time  may  be 
iaoladed  in  the  same  policy  and  by  the  Stamp  Act,  1891, 
8.  M,  "n^m  any  aea  israianoe  k  nade  for  a  vc^age,  aad 
also  for  time,  or  to  extraid  to  or  cover  any  time  beyond  thirty 
days  after  the  ship  shall  have  arrived  at  her  destination  and 
been  there  mo(»red  at  anchor,  the  policy  ia  to  be  charged  witii 
duty  as  a  policy  for  a  voyage,  and  also  wilii  duty  m  a  policy 
for  time." 

Manley  r.  United  Marine  and  Pile  Ins.  Co.  (1812),  9  Mass.  R. 
86,  cited  1  Phillips,  s.  928. 

(x)  Benecke,  System  des  Assecuranz,  c.  viii.  introduotory  section, 
p.  303. 
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DUBATliON  OF  THE  RISK  IN  VOYAGE  POLICIES. 


SJiCT. 

Duration  Clause    446 

ConimoncemoHt  of  llisk  on  Goods   447 — 455 

Continuance  and  End  of  Risk  on  Goods   456 — 471 

Commencement  of  Risk  on  Ship   472 — 486 

6ontiniianco  and  End  of  Biak  on  Ship   487—509 

OcnnmeiioeiiM&t  of  Bide  on  Freight  510--$19 

End  of  Bkk  on  Fxeight  620,  521 


446.  The  clause  describing  the  voyage  by  its  termini  is  Clause  fixing 
distinot  in  our  Engliah  policies  from  that  which  defines  the  S^hl^^* 
eommenoemeitt,  oon^wmee,  aod  end  of  the  nsk  .  This  latter 
clause,  upon  the  eonstraction  of  which  the  nature  of  the  con- 
tract between  the  parties  so  materially  depends,  is  in  Lloyd's 
policies  in  the  f  (blowing  foirm: — 

"  Beginning  the  adventure  upon  the  said  goods  and  nier- 
chandiaes  from  the  loading  thereof  on  board  the  said 
e^p  upon  the  said  ship, 

&Q.  ,  and  shall  so  continue  and 

endure,  duiing  her  abode  there,  upon  the  said  vship, 
&e.,  and  further,  until  the  said  ship,  with  all  her 
ordnance,  tackle,  apparel,  <&c.,  and  goods  and  mer- 
chandises whatsoever,  shall  be  arrived  at  , 
upon  the  said  ship,  &c.,  untU  she  hath  moored  at 
anchor  twenty-four  hofu»  in  good  saf^y,  and  upon 
the  goods  and  merchandises  till  the  same  be  tliere 
discharged  and  safely  landed"  (a). 

(a)  By  express  stipulation  the  risk  on  goods  is  sometimes  made  to 
attach  daring  a  land  transit  preceding  the  marine  voyage.  See,  e,g,^ 
Hyderabad  Decoan  Co.  v.  Willoughby,  [1899]  2  Q.  B.  530. 

a9  <2) 
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446. 


Commence- 


As  tiiffy  ii«  maiiy  dMsioiiB  on  the  oonslraotioii  of  tliifr 
dause,  and  as  the  duratioii  of  ^e  risk  yfwnm  \xpoa  the 
different  subjects  of  insurance,  it  will  conduce  to  clearness  if 
we  diBOQiB  oeparately  the  duration  of  the  risk:  (1)  on  goods; 
(2)  on  flhip;  (3)  (m  freight.  It  most,  howmr,  he  notioeoE 
that  in  general,  whatever  be  the  subject-matter  insured, 
there  is  an  implied  condition  in  a  voyage  policy  that  the 
mtrmUm  sImM  beaoMMoeed  within  s  reasonable  time,  and 
that  if  the  adventure  be  not  so  oonunfliioed,  the  insoier  mayr 
avoid  the  policy  (&). 

M7.  "  Beginning  the  adventure  upon  the  said  goods  and 
msBtohandiseB  frmn  ihe  loading  thereof  on  board  the  said 
Aip." 

Eulc  4  of  the  Eulee  for  the  Construction  of  a  Policy  in  thiB. 
form,  in  the  first  Schedule  of  the  Marine  Insurance  Act,. 
1906  (<;),  i^ovideB  tfaa^ 

Where  goods  or  other  moveables  are  insured  "  from* 
the  ^^"M^ing  thereof,"  the  risk  does  not  attach  until  such- 
goods  or  moveables  are  actually  on  board,  and  the  insurer 
is  not  liable  fm  Hhma  while  in  transit  from  the  shoie  to> 
the  ship  (<i). 

In  lJUb  iMpeel  ovir  pnetioe  difim  Ih^  that  of  almost  all 

continental  states,  whi<Ai  dther  dome  by  tiwir  laws  or  stipa- 
late  in  their  policies  that  the  risk  of  the  underwriters  on 
goods  ahaU  ocxnuneiioe  dixeotly  the  goods  leave  the  shore  inc 
oidflr  to  be  loaded  on  boaxd  tiM  diip  (e). 


(»)  Har.  Im.  A«k,  IMS,  i.  ^  (1),  pott,  §  480. 

(•)  Thew  Bides  apply  "wa^  tiw  ontet  M  tlM  polkgr  otiMMrwiar 
n^iircs":  Moi.  30  (2). 

(dy  form  ol  policy  in  the  Sehadnle  is  for  an  insuraiioe  "  at  and: 
from  "  a  named  port.  If  the  insurance  were  expressed  to  be  merely 
"  from  "  the  port  of  loading,  it  is  apprehended  that  the  risk  would  not 
commence  until  the  ship  started  on  the  insured  voyage,  even  though  the 
printed  clause  as  above  were  not  deleted.  See  Mar.  Ins.  Act,  1906, 
Sched.  I.  rule  2,  post,  §  473.  ^ 

(e)  Thus  the  German  Commercial  Code  (art.  824)  provides  that 
the  risk  on  goods  shall  begin  immediately  from  the  time  the  ^oods 
leave  the  shore.  By  the  Eussian  Commercial  Code  (art.  567)  and 
the  Egyptian  Maritime  Code  (art.  184)  the  beginning  of  tibe  risk  Im 
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Of  coui'so  goods,  even  in  this  country,  may  be  protected  Seet.  *47. 
-while  thus  in  tra^it  itom  quay  to  ship  by  any  express  claam  The  oom- 
in  the  policy  duly  framed  for  the  purpose,  and  a  olauQe  such  Sie°^m»y 
as  "including  risk  of  craft  to  and  from  the  Vjeseel"  is 
oomilicxEdy  inserted  in  English  policies     ,  elsMe. 

448.  "  From  the  loading  thereof  on  board  the  said  ship  at  /'  Gommenoe- 

ment  of  the 

Upon  the  construction  of  these  words  it  has  been  decisively  risk  under  the 
«staUiahed  that  a  policy  <»i  goods  lor  a  voyage  "  at  and  from  ^|^^ 
a  specified  terminus  in  which  the  risk  is  expressed  to  begin 
"  from  the  loading  thereof  on  board  the  ship,"  in  the  common 
form,  will  only  attach  upon  goods  loaded  on  board  at  tho  tccj 
place  named  as  the  terrmnus  a  qm  of  the  voyage  (g) ;  and 
this  even  though  it  should  plainly  appear,  from  extrinsic 
#videace^  that  the  underwriters  knew  that  the  goods  had  in 
fact  been  kaded  oa  board  prior  to  the  ship's  arrival  at  the 
place  specified  in  the  policy  as  the  terminus  a  quo  of  the 

the  same,  unless  the  policy  itself  provides  otherwise.  By  the  Bel- 
gian Maritime  Code  (art.  195),  when  the  duration  of  the  risk  is  not 
settled  by  the  policy,  it  runs  as  to  goods  from  the  moment  they 
are  loaded  iu  the  ship,  or  in  lighters  to  convey  them  there.  The  Com- 
mercial Codes  of  Holland  (art.  627)  and  of  Spain  (arts.  733,  761)  go 
eireii  fiurilier,  and  deolaie  that  ilM  rii^  on  goods  shall  oonunonoo  from 
ihe  tume  tiiey  ue  bzwsiglit  dotm  to  ibe  quay  or  wiutff  in  <Mder  to  be 
hwAd  on  board.  Tha  grminii  Oode  da  OiMBnierae  (arte.  S2S,  S41)  audna 
Ibe  rid^  attack  froat  loading  of  iba  goads  on  beard  ifta.  sblp  or  tbe 
Uc^bAera  that  are  to  oonvey  ihem  tbitiier.  Wor  the  formev  bma  of 
^ontiaental  countries,  see  $  Bonl&y-Paiy,  Droit  Kar.  tit.  x.  s.  9, 
pp.  418-— 420;  2  Emerigon,  c.  xiii.  s.  2,  p.  48;  and  2  Benecke,  System 
des  Asserarana,  o.  viii.  s.  1,  p.  20^;  Molte's  ed,  nA,  i.  pp.  641 — 64S. 

(/)  A  clause,  called  the  warehouse  to  warebonse  clause,  which  has 
frequently  been  inserted  in  Lloyd's  potioieB,  oorers  "  all  and  every 
risk  in  craft  to  and/or  from  the  vessel  or  vessels,  and  all  risks,  including 
fire,  from  the  warehouse  of  the  consignor  by  any  conveyances  by  land 
or  by  water,  and  until  safely  delivered  into  the  warehouses  of  the  oon- 
signees  and/or  their  agents."  See  Ide  v.  Chalmers  (1900),  5  Com.  Cas. 
212.    Somewhat  differently  worded  "  warehouse  to  warehouse "  and 

craft "  clauses  are  included  in  the  Institute  Cargo  Clauses.  See  pasi\g 
Vol.  II.  App.  B. 

(ff)  R-obertson  v.  French  (1S03),  4  East,"  130;  Spitta  v.  Woodman 
(1810),  2  Taunt.  416;  Horneyer  v.  "Lushington  (1812),  15  East,  46; 
Langhom  v.  Hardy  (1612),  4  Taunt.  628;  Hellish  v.  AUnutt  (1813),  2 
M.  &  S.  106;  Bickman  v.  Cardtairs  (1833),  5  B.  &  Ad.  651. 
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veyage,  and  that  the  assured  eieeled  tlie  ummnoe  widi  the 
intention  of  protecting  the  goodis  so  loaded  elsewhere  (^) . 
Mo0t  ol  theee  etaee  ame  during  the  great  wars  of  the  French 
Imiatkm,  ifben,  m  ooneeqweiioe  <^  Kapc^n'e  (and 
Milan  decrees,  goods  really  shipped  in  this  Kxmntry  irwe  cwo* 
atantly  insured  as  though  shipped  at  some  Baltic  port. 
.  13uH»  to  taie Ofie  oase  as  an  illustration  of  many:  a  cargo 
insured  "at  Mid  frmn  Oofcleiilmrg  to  the  ship's  port  or  porta 
of  discharge  in  the  Baltic,"  wdth  the  usual  clause,  "  beginning! 
the  advantnre  on  the  said  goods  from  the  loading  thereof  on 
Hie  and  ship  "  had  been  loaded  LondflO,  carried  to 
Gottenburg,  where  it  was  not  taken  out  nor  reloaded,  and  after 
leaving  Gottenburg  was  totally  lost  by  capture.  Although 
the  poli^  on  idueh  the  action  was  tfonght  was  i^roved  by; 
parol  eridence  to  be  in  ocmtinnatkm  of  another  policy,  iinm 
London  to  Gottenburg,  eflfected  with  the  same  underwriter, 
•a  he  iraU  knew,  the  Court  felt  themselves  bound  by  the 
€xpnm  woida  ci  iAnb  po^,  aad  held  that,  as  the  goods  had 
been  loaded  on  board,  not  at  Gottenburg,  the  terminus  a  qmo 
of  the  voyage  insured,  but  at  a  previous  port,  the  policy 
never  attached  at  all,  and  that  the  aaswed  conld  recover 
nothing  (e). 

In  this  case  the  tiiic  was  made  to  begin  on  the  goods 
"from  the  h^^^g  tluieof  on  board  the  ship  "  in  blank,  i.e., 
aaying  wtee:  of  eoma,  if  the  risk  is  from  thor 
being  "loaded  on  board  the  ship  at"  ^e  terminus  a  quo  at 


(A)  Per  Bayley,  J.,  in  Gladstone  v.  Clay  (li8ia),  1  M.  &  S.  423; 
Lord  Denman  in  Rickman  v.  Garatairs,  supra;  and  see  facts  of 
fiobertson  v.  Fimcli  (1608),  4  Ea§l,  180;  Spitte  v.  WeodMn  (1810), 
S  ttmA.  416 ;  Langhoim  «.  Hardy  (1812),  4  T^asl.  «S8,  hi  sU  whUk 
H  plainly  appeani  IM  liM  lurierwitttra  katm  tiM  gooda  had  been 
mmipa^j  loaded.  Hm  pnad^  of  thiw  doeirioiii  luu  twea  advafsflfy 
cdttidaid  by  Eile,  O.  J.,  in  Oarr  «.  Momtefiore  (1«64),  5  B.  &  S.  408, 
4S8;  SS  L.  J.  Q.  B.  256,  269;  and  by  Mr.  Arthur  Cohen,  who  thinka 
that  they  will  not  in  future  be  followed:  Ha^oiy's  Laws  of  England, 
xvii.  §  760.  Alternatively,  the  Court  bu|^  mm  entertain  a  olaim 
ior  rectification  of  the  policy. 

(»)  Spitta  V.  Woodman  (1810),  2  Taunt.  416;  -S^.  C,  16  East,  188,  n. 
See  also  Hellish  v.  Allnutt  (1813),  2  M.  &  S.  106,  where  the  risk  wa» 
also  made  to  begin  "  from  the  loading  on  board  ship,"  without  more. 
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o^er  nftmed  pkee,  tlie  zeasoii  for  a  strict  eenstraction  of  the  Sect.  448. 
policy  is  still  more  cogent  (/) . 

449.  The  strict  rule  of  construction  was  not  relaxed  in  the  Bicfanan  v. 
Isler  ease  el  ^iU^oBaa  v.  Carirt;air8,  which  was  an  acticm  on 
a  policy  on  ship  and  goods  for  a  homeward  voyage  "at  and 
from  the  coast  of  Africa  "  to  the  ^ship's  port  of  discharge  in 
the  United  Kingdom,  beginning  the  adventure  on  the  goods 
Irmn  tke  kadiag  thereof  aboard  the  said  ship  twenty-four 
hours  after  her  arrival  on  the  coast  of  Africa."  It  was  held 
by  Lord  Denman  and  the  Court  of  King's  Bench,  that,  in 
the  dlMi^iee  dt  aaythisg  upon  the  faoe  ol  the  instranieBt  to 
show  the  contrary,  this  policy  did  not  attadi  <hi  part  of  the 
outward  cargo,  which,  although  still  remaining  on  board  the 
skip  on  the  coast  of  Africa  more  than  twenty-four  hours  after 
her  arrival  Ihm  mad  at  the  time  oi  loss,  ^id  been  loaded  m 
board  at  heft  port  of  departure  in  this  country  (fc). 

Loid  DennMHi,  in  deUvedng  the  judgment  of  the  Court 
in  that  ease,  si»d:  "  It  appeases  very  likdiy  thatt  the  aaaored 
intended  by  this  policy  to  insure  both  the  outward  and  home- 
ward cargo.  Unfortunately,  however,  they  have  used  wordh 
whi<^  inll  not,  we  th^,  effectuate  diat  intention.  Hie 
question  in  this  and  other  cases  of  the  constmcdon  of  written 
instruments  is,  not  what  was  the  intention  of  the  parties, 
bat  what  is  the  meaning  of  the  words  they  have  used''  (^). 

* 

0')  See,  accordingly,  Robertson  v.  Fzencb  (18080,  ^  ^30; 
Homeyer  v,  Lnshingtou  (1S12),  15  East,  46;  Langhom  v.  Hardy 
(1S12),  4  Taont.  628;  in  all  which  the  thk  was  oiade  to  eonaMnoa  fepm 
the  loading^  on  boaid  at  a  naaned  piaoe. 

(it)  BidEman  v.  Ganrtairs  (1888),  5  B.  &  Ad.  851. 

(0  6  B.  &  Ad.  862.  In  Carr  v.  Montefiore  (1864,),  5  B.  &  S.  428; 
33  L.  J.  Q.  B.  256,  Erie,  C.  J.,  formnlatod  the  following  rule  of  con- 
struction: "  If  the  words  of  the  instrument  are  clear  in  themselvee,  the 
instrument  must  be  construed  accordingly;  but  if  they  are  susoeptiblo 
of  more  meanings  than  one,  then  the  judge  must  inform  himself  by  the 
aid  of  the  jury  and  the  surrounding  circumstances  which  bear  on  the 
contract " ;  and  he  was  of  opinion  that  tiie  provision  as  to  beginning 
the  adventure  from  the  loading  at  the  terminm  a  qtio  is  mere  descrip- 
tion, not  a  warranty  that  the  cargo  shall  bo  loaded  there.  This  is  also 
PhUlips'  view:  1  Phillips,  s.  939. 
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jhw^^o.  450.  Tbe  afpMfittfckNi  thk  rule  to  sone  0£  theee  earn 
Hm  OMBtt     was  the  aobjeot  of  sevefre  animadvmion  ia  Canr  v.  Monto- 

oTOortanity  fiore.  "In  the  several  Gottenburg  cases  it  eeems  to  mo," 
the partiSTal  ••J*  Erfo,  C.  J.  (m),  "that  a  ocmstnifltkm  -was  put  on  the 
,  p^flua  ao  at  to  M eat  the  u^tioii  Ike  Ooek- 
bum,  C.  J.,  in  the  same  case  (below  (w),  expreeees  a  hope  that 
it  might  be  brought  under  the  consideration  of  the  highest 
Covet  «f  Afpeal.  And  Loid  £lie&b(Mroiigh,  G.  J.,  himaelf 
an  aaanting  party  in  the  estaUishmoit  of  this  oonatmetion, 
says  of  it:  "A  very  strict  and  certainly  a  construction  not  to. 
be  lavoQied,  and  atill  less  to  be  extoided,  was  adopted  in 
Spilta  V.  WaodbMHi.  Bat  if  there  be  anything  to  indieate 
that  a  prior  loading  was  contemplated  by  the  parties,  it  will 
release  the  case  from  that  construction"  (o). 


f^^l '  Aoootdadbr,  idme  the  wwds  naed  m  the  faee  of  tha 

MOMOD. 

Wfittwi  inatnimeiit  show,  oomistmitly  with  sound  principles 

of  interpretation,  that  the  parties  intended  by  the  policy  to 
protect  goods  loaded  on  boacd  the  slap  elsewhere  than  at  the 
Unmmm  a  qm  of  Hie  voyage  insured,  the  Court  iritt  leiaz 

the  rigour  of  this  rule. 

Thus,  where  a  policy  on  American  produce  for  a  voyage  at 
and  from  GottmbiKg  to  any  ports  m  the  BaHie, bcfuming 
the  adventure  on  the  goods  from  the  loading  thereof  on  board 
the  ship,"  was  on  the  face  of  it  declared  to  be  ''in  continua- 
tkn  of  iive  other  polieieSy"  and  these  were  on  the  same  cargo 
lor  a  voyage  from  Noriolk  in  Virginia  to  Gk>tteaburg:  Lord 
EHenborough  held  that,  as  it  thus  clearly  appeared  on  the 
face  of  the  policy  that  the  parties  to  it  must  have  known  that 
the  goods  had  been  loaded  on  board  before  urivkig  at 
Gottenbm'g,  the  policy  had  attached  {p), 

(m)  (1864),  33  L.  J.  Q.  B.  256,  259;  5  B.  &  S.  408,  429. 
(n)  33  I..  J.     B.  67,  SS.  Tlie  oIiwnratkMi  is  mat  Mjported  ia  & 
Smith. 

(o)  Bell  V.  Hobson  (1812),  16  East,  240,  248.  In  the  following' 
year,  however,  Lord  Ellenborough  followed  Spitta  v,  WoodmaiL  in 
Mellish  V.  AUnutt  (1813),  2  M.  &  S.  106. 

(p)  Bell  V.  Hobson  (1812),  16  Eaat,  240;  S.  C,  at  N.  P.  3  Camp. 
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So  a  poMoy  of  re-insurauGe  -wm  in  each  terms  as  would  Sect,  4S0. 
hM  brought  it  witkin  the  nde  in  Sf^tta  v.  Woodman;  but  ^J^- 

it  was  expressly  made  "subject  to  all  clauses  and  conditions  iBsamiee Co. 

of  the  original  policy,"  and  as  the  original  policy,  being 

upon  goods  6Illbari^ed  in  &o  bartw  trade  on  a  voyage  to 

Africa  and  back,  stipulated  that  outward  cargo  ehould  be 

considered  homeward  interest  twenty-four  hours  after  the 

flhip'e  airival  at  her  fii«t  pmrt  of  discharge,  it  was  held  that 

the  policy  of  re-iimrafioe  was  qualified  by       t&nm  of  the 

original  policy  and  had  attached  on  die  ^oods,  although  not 

loaded  on  the  coast  of  Africa,  but  at  Liverpool  (g). 

Itord  EHenborough  had,  in  Bell  t;.  Hobson,  ec^gei^  tbe  Effect  of 
introduction  of  the  words  "  wheresoever  loaded  **  as  a  way  of  ^^where^oever 


adapting  the  policy  to  the  purposes  of  the  parties.  Accord-  ^J^^^J^ 
imgly  a  policy  on  a  cargo  for  a  homeward  voyage  "at  and 
from  Pemambiioo  to  Maranham,  and  and  from  thence  to 
Liverpool'* — "beginning  the  adventure  on  the  said  goods 
from  the  loading  thereof  on  board  the  isaid  ship  wheresoever  " 
•r-was  held,  by  vktne  of  the  imd  "  wheretoefieir}"  to  i»oteet 
a  portion  of  tbe  oatward  cargo  loaded  at  Liverpool  and  still 
<m  board  at  the  time  of  the  loss,  while  the  ship  was  on  her 
imj  from  Pemambuoo  to  Mumnham,  not  having  f oond  a 
ttarket  at  BenMombneo  (r). 

451.  Moreover,  if  the  goods,  though  originally  loaded  on  Cuustmethw 
board  elsewhere,  are  afterwards,  either  wholly  or  in  part,  first  '^**^* 
landed  and  then  reloaded,  at  the  port  j^eoified  in  the  poUoy 
as  the  termimu  a  quo  of  the  voyage,  ^this  is  a  enffioiait 
"loading  on  board  the  ship"  at  that  iport  to  make  the  policy 
attach  under  the  dause. 

Thus,  undesr  a  policy  on  ship  and  goods  "  at  and  fmn  Nonnen  t. 
Landscrona  to  Wolgast,"  beginning  the  risk  on  the  goods 
"from  the  loading  on  board  the  ship,"  the  goods,  though 
previoiialy  loaded  on  board  at  Gottenburg,  were  partly  tikm 


(g)  Joyce  v.  Bealm  Ins.  Go.  (1872),  L.  E,.  7  Q.  B.  590;  41  L.J. 
Q.B.  356. 

(r)  Oladstoiie  v,  day  (iai3),  1  M.  &  S.  416. 
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iNil  of  llie  iMiid  ofi  tbe  ddp'«  airival  at 

on  the  quay  there,  so  as  to  enable  the  custom-house  officers  to 
ascertain  the  quality  of  the  whole  cargo  land  adjust  the  duties 
on  it,  after  wlaifsk  thej  wme  reloaded  <hi  hmid.  Lord  EAAm^ 
lioroiigh  held  ^lat  tins  unloading  and  reloading'  distinguished 
the  case  from  that  of  Spitta  i*.  Woodman,  and  was  sufficient 
to  make  the  policy  attach  on  the  goods  ,at  and  from  Lands^ 
mmm(s),  Aeeoidingly,  vnder  a  similar  poHoy  cm  goods 
"from  a  port  or  ports  in  the  River  Plate,"  where  the  cargo 
on  the  forepeak  down  to  the  keekou  was  taken  out  and  landed 
at  Monte  Video  for  the  pnrpose  of  raking  the  sh^  and 
Hi^  reloaded,  it  was  held  ti»t  this  Isatii^ed  the  ehinse  frcMn 
the  loading  thereof  on  board,"  although  it  was  a  cargo  of 
guano  that  had  been  originally  ^|^^  at  Liones  Island  in 
Bd»g<mia.  Goekbnm,  O.  J.,  hoiwev&r,  said  he  relied  mcore 
upon  the  additional  fact  that  at  Monte  Video,  after  the 
repairs,  both  sliip  and  cargo  had  changed  hands  by  sale 
and  a  new  destination  was  given  to  the  adventure  by  the 
forehasers  (f). 

In  the  United  States,  where  the  construction  put  upon  this 
clause  is  as  strict  as  in  our  own  Courts,  it  has  been  h^  that 
merely  onstowing  the  goods  from  the  hxM  <m  the  thip*B 
arriTal  at  the  terminm  a  quo  of  the  voyage  insured,  in  order 
to  make  room  for  other  goods  there  taken  in,  and  then 
ze-fitowing  th^,  is  not  eqjoivaLent  to  a  loading  on  board 
at  teaminiw  so  as  to  make  the  policy  atladi  cm  iHaom 
goods  (w) .  Phillips  thinks  that  if  the  goods  in  this  case  had 
been  landed  on  the  wharf  and  then  taken  on  board  again,  this 
would  have  been  a  loadkig  within  the  terms  of  the  poliqy. 

(«)  Nonnen  v,  KtttieweU  (1«1S),  U  EmI,  176.  la  tiik  eiw  H  was 
objected  that  the  ear^o  had  not  been  so  far  unloaded  as  to  asoertain 
what  amount  of  sea  damage  it  had  sustained  on  the  voyage  from  its 
prior  port  of  loading;  but  Lord  EUenborough  held  that  as  the  goods 
were  "  warranted  tree  of  avetage,"  the  objootioa^Rt  «U  oveotB  in  thia  eaao 
would  not  apply. 

(0  Carr  v.  Montefiore  (1863),  5  B.  &  S.  408  ;  33  L.  J.  Q.  B.  67; 
affirmed  (in  error)  (1864),  5  B.  &  S.  425;  33  L.  J.  Q.  B.  256. 

(«)  Murray  v.  Columbian  Ins.  Co.  (1814),  11  Johnson,  302,  cited 
1  fMllips,  Ins.  8.  939.  *  ^ 
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ttS.  This«tariet  rukof  oonetraetion,  which  has  been  applied 
in  the  case  of  goods  loaded  before  the  ship  has  reached  the  The  strict 
terminus  a  quo,  does  not  prevail  where,  the  voyage  being  a  S^ii'^ie 
trading  or  bartmng  vo^nage,  the  pc4i«^  oontaiiw  a  Hlierty   tia  Tuterty  to* 
toudi,  stay,  trade,  &c.,'-  or  any  other  iclause  of  that  kind;  for 

ataT. 

in  such  cases  it  is  obvious,  on  the  face  of  the  policy  itself, 
that  it  must  have  be@a  contemplated  by  ithe  parties  that  olJier 
goods  would  he  put  on  hoard  in  the  course  of  the  voyage  than 
those  loaded  at  the  port  of  departure,  and  that  they  intended 
to  protect  such  goods  by  the  policy.  iWhmrever,  there§M», 
it  can  fairly  be  dedooed  from  the  whole  constructimi  of  the 
policy  that  the  parties  contemplated  loading,  unloading, 
bartering  or  trading  with  goods  at  any  intermediate  ports  in 
the  course  of  the  vY^lllIgM^  the  policy  attaches  not  ooij 
on  goods  loaded  on  boardat^e  port  of  departure,  but  also  on 
those  loaded  on  board  at  any  of  the  ports  where  the  ship  is 
empowered  to  touch  and  trade  under  the  terms  of  the  policy, 
or  where,  u^on  a  tme  oonstmction  of  the  whole  instrommt,  it 
must  be  presumed  that  such  a  loading  was  contemplated  (x) . 

Thus,  where  a  ship  has  liberty  by  euch  a  policy  to  touch  at  Vidett  r. 
a  specified  poa^tke  policy  attaches  on  goods  loaded  on  boaid 
at  that  pOTt  in  order  to  complete  the  cargo  (y) .   So  a  freight  Barclay  v. 
policy,  with  liberty  for  the  ship  ''to  call,  exchange,  or  take  S**'^- 
on  board  goods  at  any  ports  or  places  she  may  call  at,''  waa 
h^  to  cover  the  frmght  on  fresh  goods  loaded  on  board  the 
ship  at  a  port  of  distress  in  order  to  replace  part  of  the 
original  cargo,  which  had  been  washed  out  of  her  as  she  lay 
ashore  (z).  So  in  the  case  of  Huntw  v.  Leathley,  the  policy  Hunter  r. 
attached  on  goods  shipped  on  board  to  complete  tlie  cargo  at 
a  port  lying  diametrically  out  of  the  course  from  the  original 
port  of  loading  to  the  ultimate  ports  of  discharge,  not 
named  in  the  policy,  though  embraced  within  its  very 

tr)  Violett  V.  Allnntt  (1«1I),  3  Taunt.  419;  Gxaiit  v,  Ddaooar 
(1806),  cited  1  Taunt.  466;  Grant  v.  Paxton  (1809),  ibid,  46S;  Bar- 
clay V.  Stirling  (1816),  5  M.  &  S.  6;  Hunter  v.  Leatiiley  (1830),  10 
B.  &  Cr.  858;  affirmed  (in  error)  (1831),  7  Bing.  517. 
(y)  Violett  V.  AUnutt  (1811),  3  Taunt.  419. 
5)  Barclay  v.  Stirling  (1816),  5  M.  &  S.  6. 
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extensive  terms.  Lofd  Tentofd^  iirtiBMil^  tiiat  in  polides 

on  trading  voyages  all  places  mentioned  in  the*  policy  after 
the  words  "witli  liberty  to  touch,  &c."  may  be  considered 
m  lodliBf  polls — I.e.,  as  pofte,  goods  kMMLed  lU;  wJikk  will 
be  protected  hj  the  p<^cy  (a) . 

46S.  The  two  fc^owing  oases  afford  a  good  (illustration  of 
the  mode  in  which  the  Courts  apply  fyolicies  containing  such 
eiKtennve  libeitaes  of  touehiag  and  staying  to  the  protection 
oi  goods  laden  on  boMrd  in  the  laoarse  of  the  voyage. 
Grant  r.  An  East  India  captain,  being  desirous  ot  protecting  his 

interest  in  the  adventure  for  the  voyage  out  and  home, 
ei^oted  a  polu^  ''on  goods  as  intenst  shall  appear"  ''at 
sind  from  liondon  to  all  ports  or  places  on  this  or  the  other 
side  of  the  Cape  of  Good  Hope  forwards  and  backwards  at 
sea,  at  all  limes,  on  all  eervioes,  mod  all  ports  and  places, 
until  ^  fillip's  arrival  ba^  again  to  her  last  staliim  of  dis- 
charge at  Blackwall  or  Deptford,"  beginning  the  adventure 
on  the  said  goods  from  the  loading  thereof  on  board  the  said 
ship  at  Londoo." 

The  Court  held  that,  though  these  last  words  literally 
applied  only  to  goods  laden  in  London  for  the  outward 
voyage,  jet  as  ^lese  voyage  vere  for  the  purposes  of  trading 
and  barter,  the  policy  attadied  upon  any  goods  nAddk  iim 
captain  might  acquire  by  trading  with  his  outfit  in  the  course 
Ol  the  voyage  described  in  the  policy,  wherever  they  might 
ho  loaded  <mi  boaxd  (b), 
ft.  The  same  captain,  to  protect  his  interest  in  thd  same  adven- 

ture  for  the  homeward  voyage,  effected  an  insurance  on 
goods  "  at  and  £iom  China  to  P^'^  plaoes 

whatsoever  and  wheresoever  in  me  Sutt  Lulies,  Ferna,  or 
elsewhere  beyond  the  Cape  of  Good  Hope,  in  port  and  at  sea, 
in  all  places,  at  all  times,  and  in  all  services,  until  the  ship's 
safe  arrival  att  Lcmdcm " — beginning^  the  adrenture  upon 

(a)  Hunter  v.  Leathley  (1«30),  10  B.  &  Or.  868;  in  etror  (1831), 

7  Bing.  517. 

(b)  Grant  i:  Delacour  (18061),  cited  1  Taunt.  466.    See  per  Mans- 
field, C.  J.,  ibid.  474. 
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the  said  goods  from  the  loading  thereof  on  board  at  China,"  8^ 

with  liberty  for  the  diip  in  that  voyage  to  proceed  and  sail 
ii  and  touch  and  stay  at  any  ports  or  places  whatsoever,  for 
any  purposes  whatsoever,  without  being  deemed  a  deviation." 
With  a  eaigo  of  tea  originally  loaded  on  board  at  China  iot 
the  homeward  voyage,  thei^p  was  {afterwards  obliged  to  put 
into  Bombay  to  repair;  the  tea  cargo  was  sent  on  to  England 
in  anoth^  vawel,  and  the  oaptaia,  ktmag  sspaired  hia^  ship, 
liMded  a  emtgo  of  mmm  at  B<Hnbay,  and  sent  her  therewith 
to  Canton,  on  which  voyage  she  was  lost. 

The  Court  held  that  this  policy,  unlike  the  formw,  had 
never  attached  on  the  goods  so  loaded  at  Bombay  for  the 
voyage  to  Canton;  the  insurance,  they  said,  in  this  case  was 
on  nothing  but  the  goods  laden  on  board  at  China  for  the 
homewaid  voyage  ttenee  to  London  (e).  The  Court  re- 
marked tiiat  there  was  nothing  on  the  face  of  this  policy 
nor  in  the  circumstances  of  the  case  to  alter  "  the  plain,  fair, 
grammatiealmQee"  of  thew(»d8  beginning  the  risk  cm  the 
goods  frmn  ^  loading  thereof  on  board  in  China";  there 
was  no  custom  of  trade  authorizing  the  company  to  send 
back  the  ship  from  Bombay  to  Cuiton,  eo  as  to  ke^  her 
rtill  within  the  proteotiim  of  a  pdicy  effected  on  a  homeward 
voyage  from  Canton  to  London;  there  was  no  intention  of 
unloading  the  goods,  for  "  it  never  was  in  the  contemplation 
of  the  underwiiteiiB,  or  of  any  man,  that  a  ship  once  lad^i 
with  tea,  a  very  vidaable  cargo,  would  be  unloaded  and 
employed  in  some  other  trade." 

454.  The  strict  rule  of  construction  which  confines  the  Limitis  of  th#v 
policy  to  goods  loaded  at  the  terminus  a  quo,  is  not  satisfied  ^^'^s^of 
by  their  being  loaded  at  a  place  within  the  legal  limits  this  rule, 
merely  of  the  port;  unless  it  appears  that  the  word  used  to 
describe  the  temmus  a  quo  is  understood  in  this  extended 
sense  by  mercantile  men  (d). 


(c)  Grant  v.  Paxton  (1809),  1  Taunt.  463. 

(d)  See  infra^  §  485,  as  to  the  meaning  of  ''port"  or  ''port  of 
loading"  in  a  poiioy.    See  also  Sailing  Ship  Garston  Co.  v.  Hickie 
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Thus,  under  la  policy  on  goods  "at  and  from  Lyme  to 
Imdim"  it mppemd tint  ik» goods  wm loaded  on  boMd  at 
Bridport,  a  town  nine  miles  from  Lyme  town,  but  a  member 
of  the  port  of  Lyme;  the  Court  held,  in  the  absence  of  any 
mereai^e  Mge  to  show  that  gooii  insored  from  Ljbm 
might  be  loaded  at  Bndptwt,- that  this  pc^e^  m&wt  atteoked 
on  these  goods  (e). 

In  this  caae  it  a{^>eared  that  thei'e  was  no  separate  custom- 
home  ii  Bndpovt;  d  fm^Hon  where  goods  insmd  at  aad 
from  Carmarthen  to  London  "  were  in  fact  loaded  on  board 
at  Llanelly,  which,  though  legally  speaking  a  member  of 
Hie  psit  ol  GaffOMrlfaeB,  yet  has  a  aepamta  eustoaehoosa  at 
whieh  vees^  are  cleared  oat  indepoMknt  of  tiu^  at  Car- 
marthen, the  Court  held  that  this  policy  had  never  attached 
on  the  goods  loaded  at  Llanelly  (/). 

If,  OB  the  oonlntfy,  thm  is  a  mioantile  usage  to  ship 
goods  under  such  policies,  not  at  the  place  specified  in  the 
policy,  but  at  some  place  adjoining  thereto,  the  poUcy  will 
attadi  fii  goods  shipped  in  ^xw^plianM  Thus 
whero  a  policy  was  footed  on  goods  "  at  and  from  the  ^ip'e 
loading  port  or  ports  in  Amelia  Island,"  and  the  ship  never 
touched  at  Arnoba  Island  at  all,  but  took  in  her  cargo  at 
Tigre  Tsiand,  which  is  a  little  hagiier  up  the  liyer  St.  ^Maiy's 
— ^bot  this  was  the  usual  manner  in  which  ships  took  in  their 
cargo  in  that  trade — Lord  EUenborough  held  that  the  policy 
sHaefaed  oa  the  goods  so  loaded  (^). 


iftS.  A  policy  on  goods  "  at  and  fiom  a  foreign  port  for 
the  homeward  voyage,  only  protects  the  homeward-bounci 

cargo,  and  only  runs  from  the  time  iwhen  such  cargo  is  wholly, 
or  psstially  loaded  on  board  there.  If  ^ere  be  a  policy  on 

(1885),  15  Q.  B.D.  580,  for  a  discussion  by  Lord  Eaher  of  the  testa 
for  determining  the  boaineBS  meaning  of  the  word  "  port "  in  a  charter- 
party.  ^ 
(e)  Constable  v.  Noble  (ISIO-),  2  Taunt.  403. 

(/)  Payne  v.  Hntehinson  (1806-),  2  Taont.  405,  n.  The  law  as  to 
tins  poiBt  it  ^  MOM  in  «lw  Uidtod  StrtM.  See  If  vnay  v.  GAwaUkm 
Iw.  0^  (1809),  4  4a,  tSM  1  Fliillips,  s.  Ittl. 

(gy  Mmn  V.  kmm  (ISIS),  %  Ctmp,  SM. 


/ 
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outward  cargo  "until  discharged  and  safely  landed*'  in  the   Sect.  455. 
same  port,  both  policies  may  operate  concurrently,  the  out-  protects  the 
««dJl^topjLtwwLL«onlx*«iof  ieoutw^d  — 
cargo,  and  the  homeward  policy  to  protMIMl^t  has  been 
already  loaded  of  the  homeward  cargo  (Jh,). 

Ii  tiie  plaoe  be  an  idgand  or  vyther  place  having  ernml  Polkjr  at  and 
ports,  as  Jamaica,  and  there  be  two  tseveral  policies,  one  on  iauSd*" 
the  outward  cargo,  say  "from  London  to  Jamaica,"  and  the 
ipodier  <m  the  homeward  eargo  ''at  and  from  Jamaiea  to 
London,"  and  the  ship,  after  discharging  part  of  her  out- 
ward and  shipping  part  of  her  homeward  cargo  at  one  port 
in  Jamaica,  be  lost  while  pvoeeeding  to  another  port  in  that 
iiland  in  order  to  dispose  of  the  i*esidne  of  her  outward  and 
complete  the  loading  of  her  homeward  voyage,  having  thus 
part  of  both  cargoes  on  hoard  at  the  time  of  loss;  in  such 
case  the  true  result  of  the  authoritiea  appears  to  be  that  the 
outward  policy  continues  to  protect  what  remains  ion  board  of 
the  outward  cargo,  and  the  homeward  policy  (attaches  on  what 
has  heed  already  tak^  cm  board  of  the  homeward  cargo  (•). 

In  policies  on  the  African  barter  traffic,  after  the  usual  Barter 
clause  giving  extensive  liberty  to  load,  reload,  exchange,  P***"*""* 
adl,  or  barter,  &o.,  there  is  usuaUj  m  dause  that  ootwazd 
cargo  is  to  be  considered  homeward  interest  twenty-four; 
hours  after  arrival  at  first  port  or  place  of  trade,  so  that  the 
new  and  the  old  ceago  on  board  are  protected  during  tho 
barter  transaetions  on  the  ooast  (lb). 

Under  such  a  policy  on  ship  and  goods  for  twelve  mouths. 


(h)  See  2  Emerigon,  c.  xiii.  s.  20;  3  Boulay-Paty,  Droit  Mar. 
421—428;  and  3  Kent,  Com.  309.  The  effect  of  the  clause  often  in- 
serted in  African  voyages,  that  outward  cargo  ia  considered  homeward 
risk  twenty-four  hours  after  arrival  at  the  first  port  of  discharge,  may 
be  that  the  outward  cargo  is  protected  at  the  same  time  by  different 
sets  of  polidss— thoae  on  tiie  oatward  and  homeward  vojagea. 

(0  2  finerigon,  c.  xiii.  a.  20,  pp.  114,  115;  3  Bonlay-Paty,  Droit 
Ifar.  m;  OmAm  «.  Gowlqr  (1763),  1  W.  Bl.  417;  ForiMs  v.  AspiaaU 
(18U>,  13  BMit,  m;  Warn  v.  HOkt  <132(),  4  B.  4fe  O.  S88;  Biek- 
maa  «.  Ouetain  (1833),  IS  B.  &  Ad.        3  Kent,  Com.  3M. 

(*)  Sea  TeUa  v,  Harford  (l«e3),  13  O.  B.  N.  8»  Hi;  dUls.  J.  O.  P. 
134;  in  enm  (1834),  34  I#.  J.    P.  37,  for  soeh  a 
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an  attempt  was  made  to  extend  the  barter  clause  so  as  to 
raider  tbe  <»Mierwntor  liaUe  for  loee  by  fire  of  cargo  landed 
IniI  not  yet  b«rt6C6d,  a&d  ol  the  i«odh^ 

for  part  of  it  although  not  yet  fehipped;  it  was  held,  however, 
that  the  pdlicj  did  not  protect  either  kind  of  goods  while  on 
]nd(l). 

It  has  been  decided  in  the  United  States  that  a  policy  on 
goods  outward  and  upon  their  proceeds  home  will  apply  to 
a  faoMwwd  cargo  ffoourod  by  nmiey  or  oredit  of  the  con* 
signeee  it  the  port  id  ^faehaige,  tiMMigh  tiie  ootwud  foods, 
for  want  of  a  market,  have  not  been  in  fact  sold  so  ae  to 
lealise  any  proceeds  (m) .  A  policy  in  this  form  will  not,^ 
however,  fvitat  ler  the  hammwid  ^m^^  the  sane  gocwb 
tiiat  were  carried  oat  hot  not  landed  at  tibe  oofcwaid  port 


456.  The  common  clause  in  our  English  policies  makes 
the  risk  on  goods  continue  during  the  voyage  to  the  port 
nf  dkehaige,  ''mitiltiwflMBehe  OieFedkeluu^  and  sa^ 

landed  "  (o). 

Eule  5  of  the  Rules  for  the  Construction  of  the  Policy 
in  tiie  First  Sd^dule  of  the  Marine  Insurance  Act,  1906^ 
d^Miares  tiiat — 


Where  the  risk  on  goods  or  other  moveables  continues 
unftU  they  are  "safely  landed,"  they  nmst  be  landed  in 
tiM  eostoniaiy  maimer  and  within  a  reasMiable  time  alter 
arriral  at  i&e  fori  of  disdiaige,  vad  H  they  are  not  sc^ 
landed  the  risk  ceases. 

By  "  safely  landed  '  is  meant  safely  delivered  on  shore,  at 


(0  Harrison  v.  ElUs  (1857),  7  E.  &  B.  465;  26  L.  J.  Q.  B.  239. 
(m)  Haven  V.  Gray  (1815),  12  Mass.  R.  Tl;  Whitney  v.  The  Ametri- 
can  Ins.  Co.  (1824),  3  Cawen,  210;  3  Kent.  Com.  310. 
(»)  Ibid. 

(o)  In  Marten  v.  Nippon,  &o.  Ins.  Co.  (1898),  3  Own.  Cas.  164,  the 
cfamae  was  "  ontil  safely  ddiTerad  to  oonsignees,''  aad  Bigham,  J.,  Md 
that  placing  the  goods  ia  CMobs  wafclMMise  was  a  sale  dflliTsiy 
wffliiw  fhtf  mwiiiing  sf  Hin  nitiisn  A wanboiiss  to  waielioase  daiise^ 
tiM  nak  mtHk  tke  goods  ace  aai^  waiolioiissd  at  Af»r 
is  now  YBoally  inserted  in  tiie  pdliejr.  See  ante,  §  447^  note 
if},  ami  ik»  Mitirte  Cnifo  OansM,  |pm<.  Vol.  H.  Aff.  B. 
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the  ordinary  wharves  and  quays  or  customary  landing-places  Seot.  Me. 
within  the  limits  of  the  port  of  discharge  (p).   These  limits 
are  to  be  Meertained  ia  ease  of  doubt  by  the  evideiice  of 

mercantile  usage  (q) . 

457.  It  is  frequentiij  neoessary  to  employ  smaller  leraft,  Policy  covers 
sach  as  ligbtm,  sballope,  &o.,  to  carry  the  goods  from  the  f^^^^^ 

ship  to  the  shore.    Whenever  it  is  established  that  such  a  a<»<wdingto 

usage. 

usage  exists  by  the  geiieral  coiurse  of  trade,  the  underwriter 
are  liable  for  any  loss  or  damage  <tiiat  may  happen  to  the 

goods  in  the  course  of  their  being  so  carried;  for  they  are 
being  landed  in  the  customary  manner  (r) . 

The  insurer/'  aaye  hosd  Maasfidd,  in  estimating  the 
price  at  whidi  he  is  willing  to  flHEnify  the  trader  against 
all  risks,  must  have  under  his  consideration  the  nature  of  the 

voyage  to  be  performed,  and  the  usual  course  and  manner  of 
doing  it.   He  tock  the  risk  upon  the  suppositi<Mi  that  what 

was  usual  and  necessary  would  be  done,  and  therefore  when 
goods  are  insured  'till  discharged  and  safely  landed'  the 
insurance,  without  expresa  words,  extends  to  the  boat,  the 

(p)  See,  as  to  this,  G»liiffe  v.  Bourne  (1838),  4  Bing.  N.C.  314; 
Bourne  r.  CbOifle  (in  enor)  (1841),  3  M.  &  Gr.  643;  8.  C,  before  the 
Hovie  oi  Lords  (1841),  7  M.  &  Gr.  860.  The  qoestkm  in  this  ease  was 
what  unonnts  to  a  detiveiy  of  goods  undw  a  oharfcer-partj  to  the 
eonsfgnee.  editors  submit  tiiat  ihe  goodki  may  be  **  landed  "  within 
the  meaning  of  the  poUojr,  although  the  consignee  may  be  entitled  to 
say  that  there  was  not  a  good  delivery  to  him  beeanse  tlie  Isn^ding 
place  was  not  a  customary  one, 

(q)  See  per  Lord  Esihcr  in  Sailing  Ship  Garston  Co.  r.  Hickie 
(1885),  15  Q.  B.D.  580,  for  the  meaning  of  the  word  "port"  in  a 
charter-party.    See  also  infra,  §  485. 

{t)  Whether  the  goods  are  protected  while  being  discharged  in  a 
reasonable,  though  not  the  customary,  manner  was  a  moot  point  before 
the  Mar.  Ins.  Act,  1906.  Pliillips  (vol.  i.  s.  970)  considered  that  goods 
are  only  protected  in  lighters  when  that  is  the  usual  mode  of  discharge. 
Pitfsons  (T<d.  ii.  p.  61)  thought  that  the  same  rule  should  apply  to  iany 
mode  of  conveyance  by  water  made  necessary  by  tiie  cixeomstances  of 
tiM  case.  Thus,  if  the  usnal  mode  of  discharge  is  from  tiie  ship  on  to  a 
qoay,  but  in  consequence  of  the  crowded  state  of  tiie  qoays  the  goods 
are  taken  ashore  in  lighters,  they  would,  according  to  Parsons*  rule,  be 
pvoteeled.  The  nde  in  the  Ad  agvees  witii  PhiOips'  opinion. 

A. — ^VOL.  I.  40 
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mm.  mf.  usual  manner  of  landing  gooda  oat  of  a  sbip  upon  tbe 

shore  "  (.<?). 

In  the  port  of  London  public  lighters  being  employed,  in 
the  general  eouise  of  trade,  to  unload  t^pB,  goods  on  audi 
lighters,  while  being  conveyed  from  the  ship  to  the  wharf, 
are  under  the  protection  of  the  policy  (t). 

So,  where  fermerlj,  in  the  contraband  trade  in  the  Spanish 
main,  it  was  oaaal  for  ships  to  stand  into  shore  as  near  as 
they  could,  and  then  run  the  cargo  ashore  in  launches,  it  was 
held  that  goods  insured  for  this  traffic  were  protected  while 
in  audi  hmkm(n).  So,  where  the  genearal  uaage  with 
rcirard  to  all  goods  destined  for  a  certain  shallow  bay  in 
Jamaica  was  to  put  the  ship  into  the  nearest  practicable  port, 
and  thence  md  the  goods  ashore  in  shallqpe;  Lord  Tenterden 
held,  that  the  goods  while  being  so  mat  on  were  protected 
by  the  policy  (v) . 

Goods  for  St.  Petersburg,  on  board  vessels  of  any  burden, 
are  unloaded  at  Cmistadt,  about  twmty  miks  fgom  ^e 
capital,  and  thence  sent  on,  up  the  Neva,  in  lighters.  Before 
the  cutting  of  the  canal  of  the  Helder  to  Amsterdam,  vessels 
of  large  burden  eomettcmes  unloaded  at  the  l^ezel,  and 
formerly  the  largest  class  of  vessels  were  obliged  to  lighten 
between  Cuxhaven  and  Hamburg.  In  such  cases,  as  the  river 
mvigttlkHi  k  a  loiese^  and  customary  part  of  the  voyage, 
and  tiie  rysk  thmctf  ealeidi^  in  tiie  rate  of  prmiiun,  the 
goods  would  be  protected  in  the  river  craft  under  our  iDommon 
form  of  policies. 

]]il!raiie«.        In  Fraaoe,  it  seems  that  their  polides,  though  not  con- 
sidered as  a  general  rule  to  protect  goods  when  sent  on  from 

0)  1  Burr.  MS;  aee  alao  Imae  r.  Nixon  (1866),  L.  B.  1  C.  P.  413; 
per  Byles,  J.,  ibid.  48S.  In  Franc©  iiits  gwwval  pnnd^  is  eonSnna 
to  tiie  ialdng  of  goods  fnw  tiie  Aip  to  the  shore,  and  does  not,  as  a 
geneiml  rale,  esfamd  to  Hmr  tfansport  from  the  ship  up  rivers  to  the 
pert  of  diseteige.  S  Kifirigoii,  o.  xUW  s.  2,  p.  4»i  S  Boulay-Pmfy, 
Drmt  Mar.  419. 

(0  Rucker  v.  London  Ass.  Co.  (1784),  2  B.  &  P.  432,  m\notis;  Huny 
r.  Royal  Exch.  Ass.  Co.  (1801),  ibid.  430. 
(«)  Matthie  v.  Potts  (1802),  3  B.  &  P.  23. 
(«)  atevnrt  v.  BeU  (1821),  o  B.  &  Aid.  238. 
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the  ship  up  a  river  to  the  port,  will  yet  do  so  whenever  there       *»  ^9f. 
is  a  usage  to  unload  goods  at  the  seaboard,  and  thus  send 
them  on,  as  from  Paimboeuf  to  Nantes,  though  the  distance 
between  the  two  places  is  ten  French  leagues  (x). 

So,  in  the  United  States,  on  its  being  proved  that  hides  In  the  United 
were  generally  sent  ash<»'e  at  New  York  from  the  ship  in 
boats,  the  Supreme  Court  of  the  United  8(»tes  held,  that  the 
risk  continued  on  them  while  they  were  being  so  sent  (jy).  . 

468.  It  has  been  held  that  in  all  isuch  cases  the  assured  may  where  tiie 
teraiinatetherifikbeforetbeliii^  wh^  itwoaUe^  recd^the 
ttsnal  course  ander  tJie  policy,  by  receiving  the  goods  out  of  gw>4»*"*o  W« 
the  ship  into  his  own  care.    Thus,  lalthough,  as  we  have  seen,  Sparrow  v. 
goods  while  in  a  course  of  being  carried  ia  lighters  from  the  ^^'w^">t'^«"« 
fihip  to  the  shme  ane,  g^oenilly  speaking,  i»oteeled  in 
port  of  London,  yet  a  merchant  of  that  port  was  held  to  have 
put  an  end  to  this  protection  by  liimself  sending  for  them  and 
bringing  than  afl&cnre  in  his  own  lighter  (g).   Again,  whefe 
goods  were  brought  in  a  public  lighter  in  the  port  of  London 

(m)  %  Kiieng<m,  It;  8  Boiday-Faity,  Ikrott  K».  419,  420;  1  Nd«B^ 
Beoie^,  M4. 

(y)  Wadsworth  v,  J?mkio  Ins.  On.  (1889),  4  W«bMI%B.  89.  AhmmM 
stated  that  in  Osacar  p.  Lonisiaiia  Ibb.  0».  (1827),  6  Martui,N.  S. 

386,  cited  1  Phillips,  s.  970,  the  principle  was  carried  to  tibe  exlMil  of 
protecting  goods  destined  for  a  Mexican  port,  while  being  carried  up 
from  the  river  bar  to  the  town,  partly  in  boats  and  partly  overland  on 
mules,  that  being  shown  to  be  the  general  mode  of  conTeying  th^  to 
their  place  of  destination  (2nd  ed.  vol.  i.  p.  484).  This  is,  however, 
erroneous.  The  decision  was  that  the  goods  were  protected  while  being 
conveyed  ashore  in  launches;  and  the  Court  said  that,  as  the  insurance 
was  a  marine  one,  there  was  no  responsibility  for  land  risks. 

{s)  Sparrow  v.  Carruthers  (1746),  2  Str.  1236.  "The  only  strong 
:9roii]id  upo&  which  it  (i.e.,  this  caee)  can  be  supported,"  said  Chambre, 
J.,  in  Huny  v,  Boyal  Exchange  Assurance,  ''is  tiiat  tiie  owner  of  the 
gcods  oompletoly  aooepied  tiiem  and  dischMged  the  shipowner  "  (2  B. 
k  P.  489).  The  diaehaxgie  of  tiie  db^owner  oannot,  however,  be  tiie 
iert  of  tin  end  of  tibe  riah;  fmr,  alOoagfa  tiiet  UahiUly  of  Ihe  shipowner 
oeaaed  when  he  delivered  the  goode  to  a  piUiD  lighterman,  it  was  hdd 
in  that  case  that  tiie  risk  was  not  therein  teminaled.  Whi^ver  tibe 
■correct  rule  may  be,  as  Marshall  remarks,  if  there  were  a  enstom  for 
merchants  in  any  port  to  use  their  own  lighters  in  landing  goods,  they 
would,  no  doubt,  be  protected  by  the  p<dioy.  See  alflo  2  Beneeke,  System . 
4es  Assecuranz,  c.  viii.  a.  1,  p.  213. 
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Bm^  4S8-  to  the  merchant's  wharf,  where,  owing  to  the  roughnees  of  the 
wm&»,  tkey  could  not  then  be  unloaded  ;  and  thereupon  the 
meidiant  dimiMMd  liielii^tera^  aad  tdd  him  to  leave  his 
lighter  all  night  moored  to  the  wharf,  "wliere  b©  hiiBMll  wottU 
look  after  it,  and  in  the  course  of  the  night  the  lighter  with 
liie  goods  Ott  boMd  sank:  the  Court  held  that  the  merchant, 
by  thus  taking  the  goods  into  his  own  care  and  possesnon, 
had  discharged  the  underwriter  from  all  liability  (a) . 

The  Court  o£  Appeal  said  in  one  case:  "  It  is  perfectly 
tree  ^Mrt:  by  tridng  d«ii?wy  sboft  of  thie  shore  ^ 
determines  the  risk  insured.  But  <^  is  Wit  beOMse  in  s«lA 
ft  OMe  the  risk  is  terminated  by  an  actual  landing,  but  because 
tfio  mngBse  wmiws  the  landing,  and  himself  terminates  the 
risk  by  taking  deKwy  short  of  the  knd"  (fr).   Thcro  is, 
however,  nothing  in  the  wording  of  the  Snetrument  to  justify 
lie  nile  that  the  policy  does  not  protect  the  goods  when  the 
assnivd  hM  tnlnm  possMW  ol  them.  The  nsk  is  expressed 
to  be,  not  until  the  owner  of  the  goods  takes  delivery,  hafc 
mitii  the  goods  aze  safely  landed  (c) . 
Bwa#.in8.       hi  «B0te  mmid)  th«©  iras  a  poUcy  on  goods  from 
^  Baltimore  to  Ipswich,  "indnding  all  risks  of  oialt  to  and 

from  the  vessel."  The  evidence  was  that  eteamsfs  bound  to 
Ipiwieh  vnnDy  proceeded  up  the  OrweU  to  Butterman'p 
Pool,  wh«e  Ihoy  disehwgod  their  into  U^vs; 

but  by  an  arrangement  made  in  thk  ease,  which  WM  said 
not  to  be  an  unusual  one,  the  owners  of  the  goods  insured 
took  dittfisiy  ^  them  into  their  own  lighters,  and  some 
of  the  goods  were  lost  alongside  titer  they  had  been 
put  into  <Mie  of  these  lighters.  Mathew,  J.,  held  that 
the  MiiBed  ooold  recover.  He  characterized  the  decisions 
in  Sparrow  t?.  Garni«hei«  and  Stwrng  v.  Natally  as  extra- 

(a)  Strong  t;.  Natally  (1804),  1  B.  fc  P.  N.  IS. 

SM    I^was  not  iiMiirr  to  decide  this  point.  See  post,  §  459. 

(i)  lb.  Afte  OAm  agi^ie  witli  Aie  ti^:  HalAury's  Laws  of 

r.  Ummme  Cd.  U  Nortii  America  (18e9),  15  Times  L. 

Of. 
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ordinary,  and  said:  "  *  Including  risk  of  craft '  tx)vers  carriage  Secfc  45a 
tin  a  hired  lighter;  why  not  ako  in  lighters  belonging  to  the 
assured?  "  l%e  only  ground  on  which  this  judgment  can  be 
reconciled  with  that  of  the  Court  of  Common  Pleas  in 
Strong  t;.  Natally  is  that  the  clause  including  risk  of  craft 
from  the  vessel"  authorizes  any  reasonable  use  of  lighteiB 
to  discharge  the  goods,  and  thereby,  even  when  the  lighters 
belong  to  the  assured,  'prevents  the  application  of  the  principle 
of  Strong  ff,  NataUy;  but  this  is  a  satisfactory  reason  lor 
distinguishing  the  cases.  For  the  reason  already  given,  the 
editors  consider  Strong  v.  Natally  a  questionable  decision. 
They  further  submit  that,  even  if  that  case  be  supported,  if 
the  tMp,  owing  to  perils  of  the  eea,  had  to  abandtm  the 
voyage  at  an  intermediate  port,  and  the  owner  of  goods, 
obliged  to  take  possession  of  them  there,  carried  them  in  his 
own  ship  to  the  terminus  ad  quem,  the  underwriter  would 
not  be  discharged  .  This  acceptanoe  of  the  goods  is  not  the 
same  as  a  voluntary  acceptance  at  the  port  of  discharge. 

459.  Where  the  policy  expressly  provided  for  "  all  risk  of  Buk  of  enrft 

tin  lipfled* 

craft  until  the  goods  are  discharged  and  safely  landed,"  and 
the  goods  had  hem  pat  into  lighters  <at  the  p<Mt  of  destinatioii 
named  in  the  policy,  not,  however,  for  the  purpose  of  being 
landed,  but  of  being  transhipped  into  export  vessels  bound 
for  a  foreign  port,  a  loss  of  part  of  the  goods  was  held  not 
to  be  wi<liin  ihe  tiA.  described  in  the  policy.  The  goods  wera 
not  in  lighters  for  the  purpose  of  being  landed,  but  for  ih» 
purpose  of  being  transhipped,  a  purpose  that  could  not  be 
expressed  by  the  teem  "landed"  (e). 

460.  Whenev^  the  goods  can  be  considered  as  landed,  when 
aocording  to  the  OBiial  course  of  buuness  at  thmr  port  ai 

destination,  the  risk  ends,  though  they  may  never  have  been  ^JiJ^J?*, 
delivered  into  the  hands  of  the  consignees  (/). 


(e)  Moulder  v.  Merchants'  Marine  Ins.  C5o.  (1886),  17  Q.  B.  D.  354. 
The  rule  is  different  when  goods  are,  in  the  customary  way,  placed 
in  lighters  at  an  intermediate  port  for  transhipment,  there  being  liberty 
to  tranship.  • 

(/)  Gatliffe  v.  Bourne  (1838),  4  Bing.  N.  C.  314;  8,  C,  befofo  ll» 
House  of  Lords  (1841),  7  M.  &  Gr.  810. 


^  DUSATIOM  or  THE  RIW  OK  GOODS.     [PABT  I. 


Tlius  at  Reval,  the  port  of  discharge,  the  cargo  was 
(aocording  to  the  uniform  course  of  businefis  in  that  poLt) 
unloaded  into  govenim^t  l^hters  by  the  tewmne  eSiomj. 
and  lodged  in  government  warehouses,  where  it  was  after- 
wards confiscated,  without  ever  coming  into  the  hands  of  the 
oiNMigiieeB:  Lord  EUenborough  held,  that  the  risk  ceased  on 
its  80  beii^  landed,  for  that  the  iwlicj  protected  it  against 
the  perils  of  the  sea  only,  and  not  of  the  shore  {g) . 
#HMnl  rak.  The  genial  rule,  in  fact,  is  clear,  that  the  underwriter  in 
a  sea  policy  iiMMcmly  against  sea  tiie  rkk  on  gioodst 
therefore,  ends  directly  they  are  put  <m  terra  firma,  unless 
they  are  placed  there  only  for  a  temj^rary  purpose,  sub- 
sidiMy  to  the  main  purpose  of  the  vc^age,  or  under  such 
mcoBMlnioes  as  to  be  protected  by  theiusage  of  ^tirade  (A), 
or  unlees  there  be  a  special  agreement  to  prolong  the 
luk  (»). 

Tbe  foikywin^  American  case,  whkh  seems  to  liave  been 
well  decided,  affords  a  good  illustration  of  this  role.  An 
insurance  had  been  effected  on  "specie  and  merchandise  out 
and  meichaadise  home,  at  and  irom  Bostcm  to  ports  in  the 
idands  of  Sumatra  and  Java,  for  the  purpose  of  dkponag  of 
the  outward  and  procuring  a  return  cargo,  &e.,  with  liberty 
to  touch  at  the  usual  places  and  trade  thereat."  The  captain 
had  knded,  at  a  port  in  Somalia,  ta  chest  of  (^ianK,  part  of 
the  outward  cargo,  to  be  exchanged  for  la  certain  quantity  <)f 
pepper  and  dollars,  but,  not  being  able  ito  come  to  terms,  had 
taken  ts^  tidiest  and  stowed  itin  the  launch  for  the  purpose 
of  being  carried  bac^  to  the  diip,  when  the  natives  made  a 
rush  on  the  crew,  overpowered  them,  and  carried  off  the 
the  Court  held  that,  undw  these  circumstanoes,  the 
opium  was  protected  by  the  pcdicy.  Sedgwick,  J.,  in  giving 
the  judgment  of  the  Court,  said:  "  The  goods  were  as  much 

(g)  Brown  v.  Carstairs  (1811),  3  (^^p.  161;  see  also  Marten  v, 
Nippon,  &e.  Ins.  Oo.  (1886),  3  Gob.  Gm.  1<4. 

(A)  Quriion  «.  Ellis  (1867),  7  E.  It  B.  4t5;  26  L.J.Q.B.  289; 
jjiinfaMied  wiA  Mij  «.  Royal  Bsdi.  Aas.  Oo.  (1767),  1  Blurr.  841; 
Ifaoi^  «.  WUlMora  (mi),  4  T.S.  26S;  SM  alw  AnstraUaa  Afii- 
oitanl  Co.  9.  BmndrntB  (1876),  KB.  1«  CP.  888. 

(0  8t»  pmt,  i  m. 
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protected  by  the  policy  in  the  boats,  while  employed  as 
auxiliary  to  the  voyage,  as  they  were  on  board  the  ship  "  (k), 

461.  As  by  our  law  the  risk  on  the  goods  continues  until  Damage 
they  lire  safely  knded  at  the  wharvee  or  oMial  landing  places 

of  the  port  of  discharge,  any  damage  caused  to  the  goods  in 
the  course  of  unloading  them  from  the  iship  into  the  lighters, 
or  from  the  lighters  on  to  the  wharf ^  would  fall  on  the  under- 
writers, always  supposing,  that  is,  that  such  damage  be  not 
imputable  to  the  wilful  default  of  the  lassured.  Accordingly, 
where  a  policy,  otherwise  in  the  common  form,  gave  a  special 
power  of  fiiiipping  and  reshipping  the  goods,  Lee,  C.  J.,  held 
that  the  policy  would  extend  to  cover  a  loss  happening  in  the 
unloading  and  reshipping  from  one  ship  to  another  (I) . 

In  a  more  recent  case,  thoi^^  the  ««rords  w«re  "risk  of 
transhipment,  or  landing  and  reshipment,'^  such  as  would 
cover  a  loss  by  fire  during  a  continuous  pix>cess  of  tran- 
shipment, or  while  the  goods  were  being  'landed  or  rcshipped, 
it  was  held  that  in  the  abs^iee  of  cu^om  they  would  not 
cover  a  loss  by  fire  while  the  goods,  after  being  landed,  were 
stored  in  a  warehouse  and  waiting  to  be  shipped  (m). 

462.  In  our  c(Hnmon  pedicles  no  fixed  period  of  time  is  .Time  withiB 
specified  during  which  the  risk  on  the  goods  is  limited  to  ^^^^^ 
continue  after  the  ship's  arrival;  i.e.,  there  is  no  specified  belauded, 
time  within  which  their  landing  must  be  completed,  and 

beyond  which  they  will  be  out  of  the  protection  of  the  policy. 
The  rule,  as  we  have  seen,  is  that  they  must  bo  landed 
**  within  a  reasonable  time  after  arrival  at  the  port  of  dis- 
charge, and  if  they  are  not  so  landed  the  risk  ceases"  (n). 

The  law  of  France  in  this  respect  f^fiees  with  our  own  (&).  Fonigii  law. 

(ifc)  Parsons  v,  Massachusetts  Fife  and  Marine  Ins.  Co.  (1810),  6 

R.  197;  1  Phillips,  s.  970. 
(0  Tierney  v.  El^erington  (1743),  1  Burr.  SIS. 
(m)  AoatoiHaa  Agrienltiina  Co.  v.  Saitndm  (1875),  LI  R.  10  C.  P. 


(4i)  Mar.  Int.  Act,  19M,  Sdied.  I.  mla  5,  ante,  §  456. 
(o)  The  Code  de  Commerce  (arts.  328,  341)  pfoyides  that  the  risk  on 
foods        oon^ne  "  iaaqn^au  jour  o&  dies  soot  dUivr^es  i  tene."  The 
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By  some  of  the  foreign  codes,  on  the  other  hand,  it  is 
provided  that  the  risk  upon  the  goods,  unless  they  are  pre- 
xioaaky  Ittided,  dMiU  eoDtkme  oiilj  for  a  certain  limited 
namber  of  days  after  tl»  ehip'a  arrival  at  the  port  of  dtBr 

charge  (p) . 

The  reasons  given  for  preferring  a  fixed  number  of  days 
are — ^lat,  to  av<»d  all  litigation  as  to  what  ab^i  be  deemed 

reaeonahle  time  (as  to  which  see  presently) ;  2ndly,  to  compel 
a  speedy  clearance  of  fthe  cargo.  Benecke,  however,  after 
<iTaminiiig  the  diffeieat  -ptoma^fsm  of  foreign  states  on  this 
subject,  oonoloded  that  the  role  ad<^yted  in  England  and 
France  is,  upon  the  whole,  preferable;  and  this  opinion 
founded  (0). 


It  is,  of  eoiaae,  oooqpetent  to  parties  Meeting  insaranoee 

in  this  country  to.  adopt  special  clauses,  varying  the  duration 
of  the  risk  as  fixed  by  the  common  clauses. 

463.  The  extent  of  a  mtcmable  time  for  the  imloadingr 
depeiMb  entireij  on  the  natare  and  usages  of  the  trade,  the 

main  object  of  the  adventure,  and  the  circumstances  of  the 
port  of  discharge  at  the  time. 

Thus,  mider  a  poliey  for  the  African  barter  trade  in  gum, 
'continuing  the  risk- on  the  cargo  ''till  discharged  and  safely 
landed,"  the  ship  was  captured  about  a  month  after  her 
amval  oa  the  African  ooaa^  at  which  time,  as  no  gums  had 
been  brought  down  to  ^  ooart  hy  the  natives,  no  ptttofher 
outward  cargo  had  been  landed  for  the  |>urpose  of  barter: 

Belgian  Code  (art.  195)  and  tlie  Spanish  Code  (art.  761)  are  similar. 
Except  in  the  case  of  unjustifiable  delay  on  the  part  of  the  assured  or 
consignee,  the  risk  endures  by  the  German  Code  also  (arts.  824,  821  (4)) 
the  goods  are  laadfld.  By  the  Bainan  Oodft  (jut.  567)  the  risk 
the  goods  am  landed,  or  tiw  tune  ized  for  diadbarging  kas 


(^)  By  tiw  CtauMveial  Gad*  d  Bellaad  (art.  «37)  tiie  risk  enda 
ifteea  days  alter  tin  a^'s  arriTal.  Incase  of  delay  tkraogk  ^  laalt 
of  ike  eoMigMe,  the  Italian  Code  (arts.  601,  611)  aakas  <Im  risk  end 
one  month  after  arrival.    For  tiie  <dder  laws,  see  S  Magens,  aad  S 

Benecke,  System  des  Assecuranz,  c,  riii.  ».  1,  p.  209. 

(9)  2  Benecke,  System  des  AssewiraM,  p.  223;  NoUe  aftees  wiik 
Mm,  vol.  i.  pp.  657—^. 


CHAP.  XVlI.]    OUttATIOM  OF  THE  BISK  ON  GOODS. 


633 


Lord  Kenyon  held,  that  as,  under  the  circumstances,  no   Sect.  468. 
uimeoeesarj  delay  appeared  to  have  taken  place,  the  risk  on 
the  oatwaid  eMPgo  wm  a  oontuming  rii^  lat  the  ttoae  of  the 
lo6s(r). 

In  the  Newfoundland  and  Labrador  trade,  as  carried  on  in  the  New- 
early  in  the  nineteenth  oentury,  the  great  abject  of  the 
adventure  hemg  to  catch  Mi,  the  outward  cargo  generally; 
consisted  in  great  part  of  salt  and  provisions  for  victualling, 
the  crew  and  curing  the  fish  caught.  This  part  of  the  cargo 
was  natmally  oonsnmed  aa  wanted,  and  never  landed  at  all; 
even  such  pert  of  it  as  consisted  of  merchandise  was  fre- 
quently not  landed  until  the  fishing,  which  was  the  main 
business  of  the  Mv^toie,  lef  t  the  ist&w  at  liberty  to  disohar^e 
it.  In  the  case,  therefore,  of  outward  cargoes  insured  <»i 
board  ships  engaged  in  this  trade  by  policies  in  the  common 
form,  continuing  the  risk  on  the  goods  "  till  discharged  or 
safely  landbd,"  it  was  hdd  such  ovfcwaid  cargoes  weva 
protected  by  the  policy,  though  in  one  instance  they  were 
still  on  board  for  thirtjr,  and  in  another  for  fifty,  days  after 
the  ship's  arrival  o£E  the  ooast  («). 

464.  When  goods  are  insured  in  the  common  form,  the  as  a  general 
risk  upon  them  continues  until  they  are  safely  landed  at  ^^V^niitiiww 
the  particular  oort  whioh  ia  either  named  an  the  policy  aa 

goods  are 

their  ultimate  j)ort  of  discharge^  or  contemplated  teis  such  landed  at  the 

by  the  partiee  (0 .  "  S^SSSi^S^ 

Even  wh^  the  pJaoe  named  in  the  ptdiey  aa  the  termimt» 

^ftfetn  of  the  voyage  is  <me  of  the  West  Indian  Iriands, 

•or  other  place  containing  several  ports,  an  outward  policy 
efitected  on  the  goods  will,  generally  speaking,  Guure  to 
protect  tl^Qi  UQtil  the  whole  of  the  outward  cargo,  or,  at 

(j)  Parkinson  v.  Cdlier  (1797),  2  Park,  Ins.  653;  1  MarshaU,  Ins. 
^155.  It  is  obTions  that  in  audi  a  case  as  this  a  fixed  rule  of  time 
^onld  haye  operated  unjustly. 

(#)  Noble  V,  Kennoway  (1780),  2  DoagL  510;  see  also  VaUaaoe  v. 
Dewar  (1806),  1  Gamp.  508;  Oiigiier  «>.  Jomiags  (1800),  ibid.  505,  n. 

(0  Lord  ManMd  in  Barrass  v.  London  Asa.  Gb.  (178S),  1  Maaftall, 
Ins.  260;  Leigh  1^.  Matiier  (170&),  1  Esp.  412. 
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all  events,  until  the  great  bulk  of  it,  has  been  safely  landed 
at  that  port  iii  the  islaiid  which  was,  in  fact,  conteii^dated 
hj      paifMB  m  Uie  vkmaJbe  port  of  dknharge  (u). 

465.  Where,  indeed,  the  great  bulk  of  the  outward  cargo^ 
under  such  a  policy,  has  been  unloaded  and  sold  at  any  given 
poft,  ^Iher  in  tbat  iakiid  or  ebewhm  within  the  limits  of 
the  voyage,  and  that  which  remains  on  board,  being  trifling 
in  quantity,  is  taken  on,  either  as  ballast  or  because  it  could 
not  be  sold  at  the  pmrt  where  the  rest  was  di^osed  of,  in 
emik  oases  the  ri^  the  oiKward  cargo  wUl  be  h^d  to  have- 
terminated  at  the  port  where  the  bulk  of  it  was  sold;  and 
the  liability  of  the  underwrite  on  the  outward  policy  will 
not  be  held  to  ottdtmue  merely  boGaose  at  llie  time  the 
loss  an  insignificant  portion  of  the  outward  cargo  may  still 
be  on  board. 

This  psineiple,  which  is  eqnitahle  and  well  adapted  to  the 
tmk  int«[itimis  ci  the  parties,  has  long  been  established  in  Uie- 

law  of  France  (x) ;  and  has  received  abundant  confirmation 
in  the  jurisprudence  of  this  country  (y). 

Thus,  where  m  insuranoe  was  made  on  ship  and  goods 
"at  and  from  Georgia  to  Jamaica,"  and  the  ship  arrived  at 
Montego  Bay,  which  was  the  port  to  which  the  cargo  was 
oiiginallj  destined,  where  she  xmained  a  mcmth,  and  during^ 
that  period  sold  and  di^vered  the  greatest  part  of  her  cargo, 
and  would  have  disposed  of  the  whole  but  for  a  verbal  agree- 
ment with  ft  party  who  ohartwed  the  Vessel  for  a  Toyago 
j&om  Montego  Bay  to  St.  Anne's,  fcur  a  cargo,  and  thmieo 
to  London,  by  which  agreement  part  of  the  outward  cargo, 


(«)  Barrass  v.  London  Ass.  Co.  (1782),  1  Marshall,  266. 

(x)  Emerigon,  c.  xiii.  s.  20;  3  Boulay-Paty,  Droit  Mar.  421—429. 

(y)  Leigh  V.  Mather  (1795),  1  Marshall,  Ins.  266;  1  Park,  74.  As 
to  the  ship,  Inglis  v.  Vaux  (1813),  3  Camp.  437;  Moore  v.  Taylor 
(1834),  1  A.  It  E.  S6.  The  editors  snh^t  tiiat  under  a  policy  on  a 
knifing  voyage  ibit  fftci  ilMA  only  a  nnall  quantity  of  goods  remftinB  on 
boud,  booaw  H  haB  aoi  been  acid,  will  not  detorauBe  ilie  policy,  ex- 
Mfi  it  be  10  iriiing  ttwt  ikib  mtadm  ''Do  aiidani,''  Jus.,  ap^.  Of 
oowno,  if  gooda  an  kapl  aa  boBaal  tlMf  eaaaa  to  ba  oaifD  aad  t»> 
ba  prolaetad  by  Mm  poii^. 
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which  was  lumber,  was  to  he' carried  tn  hallast  to  St.  Anne's:    Saat.  4M. 

Lord  Kenyon  held,  that  luider  these  circumstances  the  risk 
on  the  outward  cargo  came  to  an  ^nd  when  the  bulk  of  it  was 
landed  at  Montego  iSay,  and  did  not  oontini]^  oa  that  part 
of  it  which  was  carried  on  as  ballast  to  St.  Anne's  (^r). 

The  subject  will  receive  further  illustration  when  we  come 
to  considesr  the  duration  of  risk  on  ithe  ship. 

466.  In  the  f  dk>wing  case  a  question  was  made  as  to  the  Goods  injured 
continuanoe  d  the  risk  on  goods  insured  "  until  arrived  at  at*the^^t^ 
the  last  place  of  discharge  in  the  outward  voyage."  SiSShargein 

The  ffoods  in  question  were  the  investment  of  an  East  the  outward 

voyage 

India  captain,  aiul  the  voyage  for  whidi  they  were  insuied 

was  described  in  the  policy  to  be  "at  and  from  London  to 
Madeira,  the  Cape  of  Good  Hope,  and  jail  or  any  of  the  ports 
or  {daces  in  the  Ekkst  Indies,  China,  P^?sia,  or  elsewhm,  (m 
this  or  the  other  side  the  Oape,"  "  until  arrived  at  the  last 
place  of  discharge  on  the  outward  voyage,  with  leave  to 
exchange  the  goods  in  the  course  of  the  voyage."  The  ship 
arrived  at  Gakutta,  aiMi  there  disdiarged  the  whole  of  the 
cargo  she  carried  out  for  the  East  India  Company;  after 
which  she  was  ordered  by  the  company  on  an  intermediate 
voyage  to  Madras,  and  tock  on  hoard  a  cargo  to  be  conveyed 
thither.  The  captain  had  also  landed  the  whole  of  his 
investment  (the  goods  insured  by  this  policy)  at  Calcutta, 
and  had  disposed  of  a  ccHMtidmUe  port  <si  it;  but,  being 
unable  to  find  puxdiasm  i4x  the  residae,  he  reserved  to  carry 
it  on  to  a  new  market,  and,  with  this  view,  re-loaded  it 
on  board  the  ship  for  Madras.  The  "ship  was  lost  on  the 
intennediate  voyage  from  Calcutta  to  Madras.  Lord  Ellen- 
borough  held  that  the  risk  had  ended  ftt  Calcutta  ;for,  as  all 
the  company's  outward  cargo  had  been  discharged  there,  that 

port  was  the  ''lost  place  of  discharge  on  the  outward 
voyage,"  upon  the  true  construction  of  the  policy  (a). 


(c)  Leigh  V.  UtAae  (17«»),  aa  reporled  1  Ifanhali,  Ins.  dM;  I 
Park,  Ins.  74.  The  oaao,  aa  loportod  in  1  Eip.  412,  is  not  oonostent 
wiih  Hm  piinoiplaa  aboiro  laid  down,  nor,  it  is  subnuttod,  vith  bnr. 

(a)  Biohardscm  v*  Jjmdxm  Aas..  Go.  (iai4),  4  CSunp.  94. 
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If/'  said  liOid  fiUenborough,  "  the  ocmipaaj's  officero 
wish  f<ir  the  proteeti<m  which  is  here  sought  (i.e.,  until  the 

goods  are  finally  disposed  of  in  some  market  in  the  Eaat 
Indies),  they  must  not  limit  the  risk  to  the  duration  of  the 
outwud  Tojage,  hut  extoid  it  to  ^  armal  of  tiie  goods  to 
a  market  at  their  final  port  of  discharge.'*  No  douht  an 
insurance  in  such  form  would  effectually  protect  the  goods 
until  the  whde  wwe  aetuaUy  diqwwod  ol  in  some  foieigii 
tnsodket  (ft). 

467.  When  the  risk  on  the  goods  is  made  by  the  policy 
to  continue  "  until  they  shall  be  arrived  at  their  hnal  port 
of  dsstination/*  it  will  imq^aieiokkj  beei»iie  a  ^questiim  of  &ot, 
depending  upon  tiie  intentioii  of  the  parties,  idiat  *'the 
final  port  of  destination"  really  was. 

During  the  sui^nsion  of  friendly  relations  between  this 
oountry  and  CSikn,  in  the  yeur  1841,  ilie  '"Peiiang"  anived 
in  Macao  Roads,  with  a  cargo  insured  from  Liverpool  for 
various  ports  in  China  by  a  policy,  containing  the  most 
extensive  liberties,  in  the  China  Seas,  to  tranship  eacgo  on 
board  any  o^her  vessel,  to  wkit  any  ports,  and  to  remami 
there  till  it  should  be  deemed  expedient  to  proceed  to  her 
port  or  ports  of  discharge,  continuing  the  risk  ''until  the 
should  be  amvad  at  their  hnal  pert  of  destination." 
The  consignees  at  Macao,  finding  that  it  would  be 
dangerous  to  send  the  goods  up  the  river  to  Canton,  and  also 
that  it  would  be  neeessaiy,  owii^  to  sea  daaiiiige  sustaiiisd  in 
the  voyage,  to  tiansyp  them,  hired  Ihe  ''James  Laing''  as 
a  temporary  receiving  ship,  and  sent  her  with  the  "  Penang" 
to  Hong  K<Hig — the  safest  anohorage  in  those  seas — in  order 
there  to  receive  the  eargo  isom  the  "  Bsnang  "  for  the  pur- 
pose, 1st,  of  examining  it;  2nd,  of  keeping  it  on  board  in 
a  place  of  safety  till  it  could  be  sent  on  to  Canton,  or  some 
oUier  narhet  in  China,  wiim  it  could  be  add;  there  being; 
then  no  market  whatever  at  Hong  Kong.    During  the 


{by  3m  like  eMes  «s  to  Ikib  ewKtimwiw  jiak  on  aliip,  po9t,  §§  496, 
Ml. 
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transhipment  in  Hong  Kong  Roads,  the  "James  Laing.'  Sect.  467. 
and  all  the  goods  that  had,  up  to  that  time,  been  transhipped 
into  heir,  were  sank  in  a  typhoon  And  lost.  In  an  a^ion  for 
this  loss  the  Court  were  clearly  of  opinion  that  Hong  Kong 
was  not  the  final  port  of  destination  <within  the  contemplation 
of  the  parties,  and  furthor,  that  the  principle  established  by 
Brown  v.  Vigne  (c) — ^that  if  a  vessel,  instead  of  proceeding 
to  her  originally  destined  port,  chooses  to  wait  at  another 
until  the  torminatian  of  war,  the  voyage  is  thereby  deter- 
mined— was  inapplicable  to  the  circumstances  of  this  case; 
for  the  fact  in  Brown  v.  Vigne  was  that  there  was  actual  war 
with  Spain,  which  rendered  it  illegal  to  send  on  the  goods  to 
their  original  port  of  destination;  whereas  hoce,  there  having 
been  no  formal  declaration  of  war  against  China,  it  would 
not  have  been  illegal,  but  only  dangerous  and  inexpedient,  to 
send  the  goods  on  to  Canton,  or  any  other  market  in  China . 
Accordingly,  the  risk  on  the  goods  lost  in  the  ''  James 
Laing  "  was  held  to  be  a  continuing  risk  at  the  time  of  the 
loss,  and  the  plaintiff  therefore  recovered  (d). 

468.  The  genersl  rule  is,  that  if  goods  be  transferred  in  Biert  of 

the  course  of  the  voyage  to  another  iship  the  risk  is  at  an  end, 
the  F^gligh  pcdicy  being  worded  to  cover  a  voyage  in  one 
ship  only,  l^exe  are,  however,  two  cases  in  idiich  it  was 
held — before  the  Marine  Insurance  Act,  1906 — ^that  the  risk 
is  not  determined  by  a  transhipment.  One  is  where  the 
policy  ccmtains  an  express  licaice  to  tranship  (e) ;  the  other  is 

(c)  (1810),  12  East,  283.. 

(rf)  piiverson  v.  Brightmaii  (1846),  8  Q.  B.  781;  15  L.  J.  Q.  B. 
274.  In  this  case  the  policy  contained  an  express  liberty  "  to  tranship." 
In  another  case  on  the  same  adventui^e,  where  the  policy  contained  no 
such  liberty,  the  Ck>urt,  on  proof  of  the  above  facts,  directed  a  nonsuit. 
Bold  V.  Rotherham  (1&46),  8  Q.  B.  781;  15  L.  J.  Q.  B.  279. 

(e)  Where  goods  shipped  on  board  a  P.  &  O.  steamer  were  insured 
to  any  ports  in  Australia  "in  P.  &  O.  and  Orient  steamers,  with  all 
liberties  and  exceptions  as  per  bill  of  lading,"  and  by  the  bill  of  lading- 
tiie  gfoods  were  to  be  transbipped  at  Sydney  into  local  steamers  for 
delivery  ftt  Brisbane,  Bigham,  J.,  held  tbat  thej  weace  covered  after 
trandiipinent  into  a  local  steaoMr  wMeh  did  not  belong  to  the  P.  &  0. 
0€m§m^f  whose  steamy  do  not  run  to  Brisbane.    Keale  v.  Bose 
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%m,  whm  it  k  impofleibie  to  oairy  the  goods  to  t^eir  destinatioii 
in  tlie  original  vessel.  Thus,  if  in  the  course  of  the  voyage 
the  on^ual  ship  beicoaies  disabled,  and  the  goods  are  by  the 
master  sent  on  in  another  vessel,  it  was  held  that  the  risk  on 
the  goods  continues  until  they  are  safely  landed  out  of  the 
substituted  ship  at  the  original  port  of  destination  (/),  pro- 
vided that  a  olear  case  of  necessity  is^made  out  {g).  • 

With  relmnee  to  transhipment  from  neoesnty,  sect.  69 
of  the  Marine  Insurance  Act,  1906,  contains  the  following 
provision: — 

Where,  by  a  peril  insured  against,  the  voyage  is  inter- 
rupted at  an  intermediate  port  or  place,  under  such 
circumstances  as,  apart  from  any  special  stipulation  in 
the  contract  of  affreightment  (/»),  to  justify  the  master 
in  landing  and  leshipping  the  goods  or  other  moveables, 
or  in  tianflihippii^  them,  and  smiding  them  on  to  their 
destinalaon,  the  lialnlity  of  the  iamter  oontinaes,  not- 
withstanding the  landing  oc  tenshipment  (i). 

When  the  policy  gives  leave  to  tranship,  the  insurer  is 
liable  for  a  loss  happening  in  the  course  of  a  transliipment  or 
landing  and  reshipment  effected  in  the  manner  usual  in  the 
pmrt  (k) ;  and  there  is  no  douht  that  whenever  the  tranship- 

(1898),  3  Com.  Cas.  236.  See  also  Belgian  Grain  and  Produce  Co.  v. 
Cox,  [1919]  W.N.  308  (C.  A.). 

(/)  Plantamour  v.  Staples  (1781),  1  T.  R.  611,  n. ;  1  Marshall,  Ins. 
164.  In  that  case  a  policy  was  effected  on  ship  and  goods  for  a  trading 
voyage  out  and  home.  The  ship  was  wrecked  on  the  outward  voyage,  but 
some  of  the  goods  were  saved  and  sent  to  their  destination.  It  was  held 
that  the  policy  covered  goods  bought  with  the  proceeds  of  the  sale  and 
sent  home  in  another  ship. 

(ff)  Bold  V.  Rotherham  (1846),  8  Q.  B.  797;  De  Cuadra  v.  Swan 
(1864),  16  C.  B.  N.  S.  772. 

(A)  See  note  (s),  ante,  §  192. 

(i)  Qucere  whether  the  effect  of  this  provision  has  been  to  impose  a 
restriction,  as  between  the  assured  and  insurer,  upon  the  right  of  tran- 
shipment in  case  of  necessity,  which  did  not  pieviously  exist:  see,  a»^^, 
§  192,  note  (0- 

(A-)  Tierney  v.  Etherington  (1743),  cited  1  Burr.  348;  Oliverson  v. 
Brightman  (1846),  8  Q.  B.  781;  15  L.  J.  Q.  B.  274;  Australian  Agri- 
cultural Co.  V:  Saunders  (1875),  L.  R.  10  C.  P.  668,  676,  €78. 
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ment  or  landing  and  reahipment  do  not  put  an  end  to  the  ••ol  4ML 
risk,  the  inrarer  is  similarly  liable  {I) .  — — 

In  Tierney  v.  Etherington  goods  were  insured  on  board  a  Tiemeyr. 
Dutch  ship  ''from  Malaga  to  Gibraltar,  and  at  and  from  ^**^«™>«*on. 
thenoe  to  Ikigland  and  H<^nd,  both  or  either,"  continuing 
the  risk  "till  the  ship  and  goods  be  arrived  at  England  or 
Holland,  and  there  safely  landed."  There  was  n  special 
olauso  in  the  policy,  by  whkk  it  was  agreed  that  on  the 
arriyal  of  the  ship  at  Gibraltar  the  goods  might  be  unloaded 
and  reshipped  in  one  or  more  British  ship  or  ships  for  Eng- 
land and  Holland,  &c.  When  the  ship  arnved  at  Gil^tar 
there  was  no  British  i^p  there,  and  the  goodfe  were  unloaded 
and  put  into  a  store-ship  (which  it  was  proved  was  always 
considered  as  a  warehouse),  in  order  to  be  k^  there  tiUmno 
British  ship  should  amve.  Two  days  after  the  goodls  were, 
put  into  this  store-ship  they  were  lost  in  a  storm. 

For  the  underwriters  it  was  objected  that  the  risk  on  the 
goods  was  at  an  end  upon  their  being  loadied  into  this  store- 
ship,  which  was  to  be  considered  as  a  warehouse  on  land; 
but  Lee,  C.  J.,  held  that  the  construction  should  be  according 
to  the  course  of  trade  in  Gibraltar;  nnd  that,  as  it  appeared 
to  be  the  usual  method  of  unloading  and  reshipping  in  that 
place,  that,  when  there  is  no  British  ship  there,  the  goods 
should  be  kept  in  store-ships  until  one  arrives,  the  risk  upon 
the  goods  4SO  loaded  aooording  to  such  custom  should  be  hM 
to  continue,  and  the  underwriters  to  be  liable  (m). 

469.  Inasmuch  as  an  assured  must  be  interested  in  the  Pte- 
subject-matter  insured  at  the  time  of  the  loss  (»),  the  under- 

•i.    »   !•  f  n  .  tion  of  the 

writer  s  liability  tm  the  policy  may  be  terminated  before  the  ru*  by  sale  of 

end  of  the  voyage,  if  the  assured  part  with  his  interest  with-  '  ^ 

(/)  The  Supreme  Court  of  Massachusetts  said  in  ane  case  that  if  it 
be  necessary  on  account  of  the  loss  of  the  ship  to  carry  the  cargo  over- 
land for  the  purpose  of  transhipment,  the  underwriter  is  liable  during 
the  land  transit.  Bryant  i\  Commonwealth  Ins.  Co.  (1833),  13  Picker- 
ing, 543,  555. 

(m)  Tierney  v.  Etherington  (1743),  cited  1  Burr.  348,  3i9. 
(»)  See  §  258,  ante. 
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off  therii^ 
daring  laad 
tnuBcit; 


out  transferring  the  right  to  the  protection  of  the  policy. 
Thus,  where  a  cargo  of  wheat  insured  from  Galatz  to  Emden 
and  (or)  United  Kin^idom  wae  add  by  the  aaaared, indod- 
ing  insurance  to  Emden,"  it  was  held  that  the  purchaser 
could  not  recover  for  a  loss  between  Emden  and  the  port  of 
diachaige  m  the  United  EingdcMn  (o). 

470.  By  express  contract  the  protection  of  a  marine  policy 
may  be  prolonged  after  landing  and  during  the  subsequent 
taampad  of  the  goods  ovoknd  (p).  Thns,  in  a  policy  the 
voyage  was  deecribed:  "At  and  from  Japan  and  (orj 
Shanghai  to  Marseilles  and  (or)  Leghorn,  and  (or)  Londott 
vid  Maiaeilka  and  (or)  Southamptcm,  and  whilst  remaining 
Ihere  for  transit,  with  leave  to  oall,  iso.,  m  the  good  ship  or 

vessel  called  '  The  '  steamers  or  steamor,  per  overland, 

or  via  Suez  Canal,"  &c.  In  the  margin  was  this  memo- 
random:  "  It  is  hmby  agreed  that  the  eiUoB  insorad  by  this 
policy  shall  be  shipped  by  Peninsular  and  Ori^tal  Company, 
Messageries  Imperiales  steamers,  and  (or)  the  steamers  of 
tiie  MflKoantile  Tradii^  CoQi|Mny  of  livecpool  only." 

The  goods  were  shipped  and  paid  for  to  London  by  the 
Messagenes  Imperiales  steamers,  whose  customary  route, 
lolloirad  in  tiik  MMtanee,  was  from  Shanghai  to  Maiseilles, 
and  Aence  overland,  through  France,  via  Paris,  where  they 
arrived  on  the  13th  of  September,  1870;  and  while  they  were 
still-  there  the  Gasman  annies  approached  on  the  19th  Sep- 
tember and  sorroanded  the  city,  preventing  the  goods  after 
that  event  from  being  forwarded  to  London.  It  was  held 
that,  the  goods  being  sdll  ooveced  by  the  policy,  there  was 
a  total  loss  witikin  the  meaning  of  the  pml  deseribed 


(o)  lonides  r.  Harford  (1869),  29  L.  J.  Ex.  36;  see  also  North  of 
England  Oilcake  Co.  v.  Archangel  Maritime  Ins.  Co.  (1875),  L.  R.  10 
Q.  B.  249.  As  to  the  assignment  of  the  pct^cj.  to  a  purchaser,  isee 
ante,  §  174  et  seq. 

(p)  See,  e.g.,  Bodoeanaelii  v.  EDiott  (187S),  L.B.  8  Q,P.  649. 
For  other  forma  of  policy  prolonging  tbe  ride  io  eovier  a  laad  inamt. 
Me  SiaoB,  IbimI  ft  Oo.  «.  Sedgwkk,  [1893]  1  Q.B.  MS;  MUsm  «. 
I,  [IfSS]  2  K.B.  SSft. 
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therein  as  ''the  arrests,  restraints,  and  detainments  of  all  Sect.  470. 
kings,  prinoes,  ukL  peofple"  (q). 

It  is  now  usual  by  means  of  a  "  warehouse  to  warehouse  **  bbHI  goods 
clause  to  prolong  the  risk  after  the  goods  have  been  landed, 
until  they  have  been  warehoused  at  their  destination  (r). 

471.  A  somewhat  peculiar  case  arose  out  of  a  policy  PoKeyon 

specially  worded  to  protect  certain  pumps  used  in  salvage  Halvagr 

OperatiiHlS.  adventure. 

A  salvage  company  int^iding  to  raise  the  steamer 

"Alexandra,"  ashore  near  Drogheda,  effected  a  policy  on 
four  steam  pumps,  &c.,  valued  at  2,000i.,  on  the  "  Sea  Mew  '* 
salvage  steamer,  at  aod  from  Ardrossan  to  the '  Alexandra ' 
steamer  ashore  in  the  neighbourhood  of  Drogheda,  and  whilst 
there  engaged  at  the  wreck,  and  until  again  returned  to 
Ardrossan;  tbe  risk  b^^inning  from  the  loading  on  board  the 
'  Sea  Mew '  upon  the  said  ship  and  (or)  wreck,  l%e 
pumps  arrived  safely  at  the  wreck,  wei-e  'used  on  board  of  it, 
and  were  successful  in  raising  it.  Tlie  ,wreck,  with  the  pumps 
itill  <»i  board,  tiim  started  iot  Ardrossaa  in  tow  of  several 
tugs,  the  "Sea  Mew"  also  acting  in  that  capacity;  but  the 
weather  became  so  foul  that  they  necessarily  put  about  for 
Belfast,  and  b^cMre  that  port  could  be  reached  the  wreck  went 
down  with  the  pumps  on  board.  The  Court  of  Appeal  hdd 
that  the  words  of  the  policy  did  not  cover  the  voyage  to 

(g)  Bodoeaiuielii  v.  Bflliott,  supra. 

(r)  See  antej  §  447,  n.  (/).  A  poitey  on  goods  "to  wliarf  or  ex- 
port vessel  at  port  of  discharge,"  was  ezpreaaly  stated  to  cover  the  goods 
while  "  temporarily  placed  upon  the  quay  .  .  .and  until  delivcrod 
to  the  export  vessel  or  at  any  wharf  or  warehouse  within  the  limit5i  of  tlie 
port.''  They  were  placed  in  sheds  on  the  quay  while  the  consignee,  who 
had  not  made  up  liis  mind  as  to  their  ultimate  destination,  was  trying  to 
find  a  purchaser,  and  were  there  damaged  by  fire;  and  it  was  hold  that 
they  were  covered:  Westminster  Fire  Office  v.  Reliance  Mar.  Ins.  Ce. 
(1903),  19  Times  L.  R.  668.  For  the  construction  of  a  policy  on  goods 
"until  safely  delivered  into  warehouse  or  other  plaoe  for  which  the 
goods  have  been  entered,  or  in  whii^  it  is  intended  they  shall  be  lodged, 
•ee  Deaiwh-Aiutralische  Damplsdiiff^seseUachaft  v,  Stiiige  (1918), 
Tifliet  L.R.  U7. 

A. — ^VOL.  I.  41 
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B*ct.  471.    Belfast,  that  being  a  voyage  undertaken  for  the  safety  of  the 
wreck,  and  not  intended  to  be  insured  > 

Cotton,  L.  J.,  fokd  Thesiger,  L.  J.,  thought  that  it  was 
not  in  the  contemplation  of  the  parties  that  the  pumps  should 
be  kept  on  the  wreck  after  she  was  raised  and  while  she  was 
bdngtalmtoa)[M9tof.Tefage.  Biett,  L.  J.,  waisof  opinioa 
that  the  pumps  wonld  have  been  protected  even  on  the  wreck 
if  she  had  been  returning  to  Ardrossan.  It  is  submitted^ 
however,  that  the  oorrectnees  of  the  decision  may  dep^md  on 
wfie^ier  the  policy  was  intended  to  cover  the  piunps  cm  the 
wreck  after  she  was  raised.  If  not,  it  is  clear  that  the  risk 
was  varied  when  the  pumps  were  afterwards  allowed  to 
raniain  on  boMl  ^  her,  isrtead  a£  hma§  leknded  on  hbnrd  the 
**  Sea  Mew";  and  tlie  policy  then  came  to  an  end.  On  the 
other  hand,  if  the  policy  covered  the  'pumps  on  board  the 
wreck  until  their  return  to  Ardrossan,  although  no  doubt  the 
voyage  to  BoHaet  instead  of  to  Ardnossan  ,wis  not  wif^in  tiie 
scope  of  the  policy,  the  deviation  to  'Belfast  might  be 
justifiable  if  it  was  properly  made  for  the  safety  of  the 
AliBxandba."  It  wae  under  soeh  micomatences.a  deviatioii 
for  the  flalety  hoth  of  the  vessel  on  which  the  assured  was 

entitled  to  have  the  pumps  carried,  and  of  the  property  on 
hoaxd  4d  her  . 


Duration  of 
Tuk  on  the 


Commence 
mmt  of 
abroad. 


In  this 
country. 


#72.  We  aoine  now  to  conaidflr  the  dnraticm  of  the  risk' 

on  ship,  and  first  its  commencement.  In  most  of  the  Con- 
tinental states  the  period  of  the  commencement  of  the  . risk 
<m  the  ship  is  fixed  hy  their  codes:  subject,  of  course,  to  bo 
varied  by  tiie  express  stipulations  of  the  parties.  Thus,  in 
France,  unless  otherwise  stipulated  by  the  policy,  ;the  risk  on 
ship  commences  from  the  day  of  the  ship's  sailing  (t). 

In  this  country  the  period  at  which  the  risk  on  the  ship 
commencee  depends  on  the  terms  of  the  policy,  and  the  nature 
of  the  voyage  intended  to  be  insured. 


(0  Wingate  ».  Foster  (1878),  3  Q.  B.  D, 
a  p<dicy  on  pumps  for  a  salvage  advontur©, 
(0  Code  de  CfMBiiieree,  arts.  328,  341. 


I'or  another  case  of 
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473.  Rule  2  of  the  Rules  for  the  Construction  of  the  Policy   SMi.  47*. 
in  the  first  S<^ed!iile  of  the  Marine  Insurance  Act,  1906,  insurance 
states  thai —  ]|)ort  ™  * 

Where  the  subject-matter  is  insured  "horn"  a  par- 
ticular phm,  the  nA  does  not  attach  until  <he  ship 
starts  on  the  voyage  insured. 

Thus,  if  the  liiip  be  insured  simply  ''from"  a  p<Mrt,  or  if 
the  adventure  on  the  ship  be  made  by  the  policy  "  to  begin 
on  the  ship  from  A.  B.,"  the  risk  does  not  commence  until 
the  ship  sails  mi  her  voyage  ''from"  such  pmrt;  i.e.,  until 
ahe  quits  her  moorings  and  breabi  ground,  being  in  a  state 
of  perfect  equipment  and  readiness  for  her  voyage  (m). 

474.  With  regard  to  insurances  on  ship  "at  and  from,"  "At and 
the  law  was  stated  aa  foLkmra  in  the  seoond  editi<Hi  of  tfak  ^""^  ^po"^ 
work: — 

"  If  the  ship  be  insured  '  at  and  from  '  a  homo  port,  i.e., 
if  the  terminus  a  quo  be  a  port  in  this  country  in  which  the 
^p  is  then  lying,  the  ride  oommiDoeB  on  tiba  ship  imme- 
diately upon  the  exeeuticm  of  the  policy,  and  continues  during! 
the  whole  time  the  ship  remains  in  the  home  port  in  a  course 
of  preparaticm  for  her  voyage. 

"  If  the  eliip  he  insured,  and  the  adventure-  made  to  com- 
mence upon  her  *  at  and  from '  some  foreign  port  at  which 
the  ship  is  expected  to  arrive,  with  the  view  of  protecting  her 
for  her  homewaid  voyage,  it  is  now  settled  in  coontry 
that,  in  order  to  make  the  risk  under  the  homeward  policy 
attach  on  the  ship,  she  must  have  once  been  at  the  outward 
pcMTt  in  good  phyaioal  safety"  (»). 


(m)  Pittegrew  v.  Pringle  (1832),  3  B.  &  Ad.  5U;  Hunting  v.  Boul- 
ton  (1895),  1  Com.  Cas.  120,  in  which  the  insurance  was  "from  date 
of  sailing  from  Leith ;  "  1  Marshall,  Ins.  260.  The  law  is  the  same  In 
the  United  States.  3  Kent,  Com.  307,  n.  (a).  See  what  constitutes  a 
sailing  within  the  meaning  of  warranties  to  sail  at  a  pajrticalar  time, 
post^  §  643  et  seq. 

{x)  2nd  ed.  p.  496;  6th  ed.  p.  404.  The  authorities  cited  -^re 
Motteux  V.  London  Ass.  Oo.  (1739),  1  Atkyns,  548;  Palmer  v.  Marshall 
<1831),  8  Bing.  79.  The  same  rule  is  stated  by  Story,  J.,  in  Seaman 
^,  Loring  (1816),  1  ICasoo,  B.  127,  140.   Chancellor  Kent  says  that  the 

•  41  (2) 
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€f  €b  Xhe  language  of  this  passage,  and  that  used  by  many 
lodges  aai  tasl^'wiUm,  Miggeels  that  this  qaeAion  of  th» 
oommenoemrat  of  the  risk  is  a  different  one  according  as  the 

voyage  is  from  a  home  or  a  foreign  port  (t/,).  Yet  there  is 
wo  dirtuMlkiii  in  paniftfde,  as  regards  the  attaohmeiit  of  the 

voyages  beginning  at  home  and  those  begin- 
ning at  foreign  ports;  and  no  such  distinction  is  made,  as 
will  presmtly  appear,  in  the  Eules  for  the  Construction  of 
tlieFolioy  in  the  Marine  lasoraaoe  Aet,  (1906. 

Rules  in  475.  When  the  insurance  is  "at  and  from"  there  are 

^^^m  V  A  _.Ml 

for  attaA-  Uoee  posttble  cases— (1)  The  ship  may  then  be  lying  at  the 
rShip.'^^    tosi*ww  a  qm,  (2)  ite       not  i»ve  arriTed  there,  (3)  sho 

may  already  have  sailed. 

In  relation  to  the  first  and  second  cases,  the  Marine 
Aet,  1906,  lays  down  the  following  rule  (js):— 


(a)  Where  a  ship  is  insured  "  at  and  from  "  a  par- 
ticular place,  and  she  is  at  that  place  in  good  safety  when 
the  contract  is  concluded,  the  risk  attaches  immediately. 

(b)  If  she  be  not  at  that  plaoct  when  the  contract  is 
oom^idBd  tke  risk  attaches  as  soon  as  she  arrives  there  in 
good  aalsfy,  and,  mtless  poliey  oOt^rwise  provides, 
it  k  nmnateikl  dbot  siie  is  covered  by  another  polii^  for 
a  specified  time  after  anivaL 

'I- 

PoUcv  "at  With  regard  to  a  ship  lying  at  the  temdnus  a  quo  when 
U^rtSirted  the  poUcy  is  effected,  it  thus  appears  that  the  mere  presence 
when  the  ship  ^  ^       ^       wiU  not  luMkr  aU  oiroiunstances  cause  the 

is  lyin^  there.  »      *  *  *     »      »f  j 

policy  to  attach.  She  must  be  there  "in  good  safety,  and 
theiiefore  the  policy  will  not  attach  unless  the  ship  is  in  a 

xUk  "  includes  all  the  time  the  ship  is  in  port,  after  the  policy  is  sub- 
•cribed,  if  the  ship  be  at  home":  3  Com.  307.  See,  as  to  this,  Chitty 
Selwyn  (1742),  2  Atk.  359,  and  ante,  "Deviation." 

(y)  There  is  no  suggestion  of  such  a  distinction  in  Phillips'  treatise, 
unless  it  can  be  inferred  from  the  statement  (vol.  i.  s.  934)  that  under 
a  policy  "  at  and  from  "  a  foreign  port,  the  risk  is  held  not  to  commenoe 
until  the  ship  is  there  in  good  safety.  The  distinction  is,  however, 
recognized  by  Chancellor  Kent  (3  Com.  307),  and  by  Story,  J.,  in. 
Seaman  v.  Loring  (1816),  1  Kara,  B.  M7,  140. 

(z)  Sched.  I.  rule  3. 
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reasonable  state  of  fitness  for  the  hai'bour  risk  (a).   And  it  is  B^ok,  47S. 
further  sabmitted  that  the  policy  Vill  not  attach  if  the  ship 
he  not  in  the  port  for  the  purposes  of  the  insured  voyage  (&). 
Thus,  if  the  insured  voyage  be  "  at  and  from  "  A.  to  B.  and  o 
wm  the  time  whm  the  contract  is  made  the  ship  be  talBiig  cttrgo 
on  board  for  a  voyage  from  A.  to  C,  it  seems  clear  that  the 
risk  will  not  attach  even  "  at "  A.   So  also,  if  a  ship  has  been 
iaid  up  for  some  time,  it  may  he  that  the  policy  will  not 
«ttadi  UBtil  prepmratiofis  for  the  voyage  are  began.  This  hm  ^ 
been  decided  in  the  United  States  with  regard  to  a  ship  lying 
in  a  foreign  port  (c) . 

Before  the  Marine  Insurance  Act,  ld06,  it  had  not  been 
necessary  to  decide  that  a  policy  on  a  ship  at  and  from  "  a 
place  where  she  was  then  lying  did  not  attach  retrospectively. 
There  is  no  doubt  authority  for  the  view  that  the  risk  onlj, 
attaches  as  from  the  time  when  the  contract  is  nmde;  end 
Rule  3  {d)  in  the  first  Schedule  to  the  Act,  which  provides 
that  the  risk  attaches  immediately,  certainly  seems  to  be 
founded  an  this  view.  For  the  condition  in  the  rob  that 
the  ship  must  at  the  time  when  the  contract  is  concluded  be 
in  good  safety  ^  the  iermmas  a  quo  cannot  be  reconciled  with 
a  right  to  teoof^^  for  prenous  kwses;  for  if  the  ship  had 
already  been  totally  lost  during  h^  stay   at "  die  termmm 

{a)  Forbes  v.  Wilson  (1800),  1  Park,  472;  see  also  Annen  v.  Wood- 
man (1810),  3.  Taunt.  299;  Farmeter  i>.  Oonams  (1609),  2  Camp. 
235.   See  farther,  aa  to  good  safety,  infra,  §  47a. 

(6)  See  infra,  note  (/). 

(0)  Seaman  v,  Uamg  (ISIS),  1  Mason,  Bi.  127,  14S,  dlad  1  FiiHip^ 
a.  985.  In  Firmer  v.  Marshail,  mprm,  the  poli^  mm  on  a  yadil,  tiaen 
lying  ready  for  sea.  When  vessels  are  laid  np  it  is  usual  to  iasnre  them 

by  "  port  "  or  "  harbour  "  policies  at  a  low  premium.   See  infra ,  §  508. 

(d)  In  Palmer  v.  Marshall  (1831),  8  Bing.  79,  the  Judge  had  directed 
the  jury  that  the  policy  only  attached  when  the  ship  (a  yacht  lying 
Bristol  ready  for .  sea,  but  apparently  without  reference  to  any  par^  • 
tioular  voyage)  commenced  her  voyage.  This  was  held  to  be  a  wrong 
direction.  There  was  a  sufficient  delay  after  the  insurance  was  made 
to  avoid  the  policy,  and  on  a  second  trial  the  plaintiff  was  non-suited 
on  this  ground  (8  Bing.  317).  It  was  unnecessary  to  consider  whether 
under  ordinary  circumstances  the  policy  could  have  been  retrospective; 
but  Tindal,  C.  J.,  certainly  said  that  the  risk  on  the  policy  could  only 
commence  from  its  date. 
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<^  it  would  be  impoBeible  to  satisfy  this  condition .  Kule  1 
of  the  Bules  for  the  OonetructiQii  ol  the  dficham, 
h&wewtBty  ikak  ''whmk  ike  snbjeet-matter  in  insni^d  'lost  or 
aot  lost,'  and  the  loss  has  occurred  before  the  contract  is 
o^duded,  the  risk  attaches,  unlesfi  at  sudi  time  the  asmtrod 
wm  aware  of  the  kea,  md  the  i&sttrer  wias  n^/'  The  tenna 
oientieBed  in  the  Schedule  are  not  to  be  construed  as  having 
the  scope  and  meaning  assigned  to  them  therein  whon  the 
ooatezt  of  the  poUej  otherwise  ie%Qiree(e).  It  ia  there- 
lore  aofamitled  tiiat  the  nde  whidi  gives  ^eot  to  the  "lost 
or  not  lost"  clause  ought  to  prevail,  and  that  in  a  policy 
"loet  or  not  lost,"  '*et  and  from  "  a  port  where  Uie  ship  ia 
lying  at  Ahe^ime  irhm  the  policy  is  effeeled,  lisk  gme* 
rally  attachee  m  from  the  earliest  time  when  the  ship  was 
in  the  port  in  good  safety  for  the  purposes  of  the  voyago 
iiwiured(/). 


wmA  from 
ft  port  fram 

ship  hm 

alreadj 

Milad. 


Goiustractioii 
of  worda  **  at 


with 

reference  to 


47t.  1^  same  piinoiple,  it  is  anl^tted,  applies  when  a 
ship  is  insured  "at  and  from"  a  port  from  which  she  has 
already  sailed.  This  case  is  not  dealt  with  in  the  Marino 
lusucanoe  Act,  1906;  hut  if  the  rnk  applaoable  to  it  were  that 
an  ittMinyMe  "at  and  fpwn"  does  not  a,ttadi  bef the  jnaking 
of  the  contract,  such  a  policy  on  a  vessel  that  had  already 
sailed  would  only  amount  to  an  insucaiioe  "from"  the  port: 

477.  l^prinei^jmvirteeof  whi^itismaintauiedthat 
a  poliey  "at  and  frwn,"  witii  the  "lost  or  not  lost  "  clause, 
attaches  yetroepectively  during  the  whole  stay  of  the  ship  at 
the  port  for  the  purposes  of  the  ¥Ofafe  is  piobably  to  be 

(e)  Mar.  In».  Act,  1906,  8.  30  (2). 

(/)  See  Phillips,  s.  932.  The  rule,  that  in  homeward  policies  the 
risk  attaches  from  the  arrival  at  the  foreign  port,  is  laid  down  ia 
general  terms  by  Lord  Hardwicke  in  Motteux  v.  London  Ass.  Co. 
(1739),  1  Atkyns,  645,  548.  It  is  not  necessary  for  the  attachment  of 
tte  CHk  that  the  cargo  of  the  previous  voyage  shall  have  been  dis- 
flkuytd.  See  Ouate  «.  Cowley,  and  Eelianoe  Mar.  Ins.  Co.  v.  Duder, 
§  4m.  Far,  as  htm  been  heid  with  reference  to  insurances  on 
'■'•%hl>  the  diashaige  of  the  oi^iifaid  esigo  k  an  aet  done  tor  the  pur- 
fMM  of  the  hoMowwd  Tografo:  Warn  v.  Miller  (1825),  4  B.  &  Cr.  (586. 
am  alM  Fo%  V.  Untod,  to.  Im.  Cb.  (ISTQ),  L.B.  «  CP.  ISO,  1<4. 
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regarded  rather  as  a  rule  of  construction  than  as  a  Sect.  477. 
prisoiple  of  univereal  applioadon.  Oidiniuiij,  that  is  to  sajr, 
the  words  ought  so  to  be  eon^nied;  but  there  may  be  special 
circumstances  in  which  the  ambiguity  of  the  word  "  at "  {g) 
may  jastilj  the  adioisnim  of  parol  evidence  to  show  that  the 
real  ocmtraet  befcweeii  the  parties  was  difiFerent.  If,  for 
instance,  the  ship  had,  prior  to  the  policy,  sustained  consider- 
able damage,  and  a  premium  be  agreed  upon  amounting  to 
less  than  the  mm  to  wkMk  both  parties  knew  saoh  chumage 
amounted,  it  would  be  clear  that  such  damage  was  not  in- 
tended to  be  covered.  It  seems,  then,  that,  in  accordance 
with  the  opinion  of  Mathew,  J.,  in  a  somewhat  similar 
case  (h),  evid^iee  weald  be  admissible  to  show,  ooaastently 
with  the  language  of  the  policy,  what  the  risk  was.  The 
effect  of  such  evidence,  in  the  instance  we  have  given,  would, 
no  doubt,  be  that  the  words  we  are  discussing  would  receive 
an  interpretation  not  in  conformity  with  the  general  prin- 
ciple, but  limited  in  accordance  with  the  intentions  of  the 
ies  in  the  partieolar  oaae. 


-ar 


478.  ^  We  haveaeoi,  if  the  ship  insured'^  at  and  from  "a  Pdicy'^at 
port  be  not  yet  arrived  when  the  policy  is  effected,  the  risk'  ^ij^^je  * 
attoches  as  soon  as  she  arrives  there  in  good  safety,  (i) . 

not  yet 

Thus,  under  a  pcdioy  on  ship  '*at  and  from  "  Havana  to  aoewod. 
Greenock,  llie  ship  arrived  off  Hafana  and  the  master 

iff}  In  Houghton  v,  Bmpure  Mar.  Int.  Oo.  (ISM),  1  Bsdi.  at 
p.  210,  Quumell,  B.,  se^as  to  have  considered  tiiat  primd  fueie  the 
woid  **  at  would  oover  the  whole  of  the  ship's  stay  at  the  port,  bat 
that  this  presumption  might  be  oontroUed  by  extrinsic  evideBoe. 

(A)  Hunting  v.  Boulton  (1895),  1  Com.  Gas.  120. 

(0  Mar.  Ins.  Act,  1906,  Sched.  I.  r.  3  (b),  ante,  §  475.  See  \yeT 
Lord  Hardwicke,  Motteux  v.  London  Ass.  Co.  (1739),  1  Atk.  545,  548; 
1  Phillips,  ss.  927,  932.  Of  course,  if  at  the  time  of  the  ship's  arrival 
there  be  no  intention  to  send  her  on  the  insured  voyage,  the  risk  does 
not  attach,  by  reaaon  of  the  abandonment  of  the  voyage.  Ante^  §  380. 
It  is  also  submitted  that  the  policy  does  not  attach  if  the  ship  arrives  for 
the  purpose  of  an  intermediate  voyage.  Thus  if  a  ship  be  insured  **  at 
and  from  "  A.  to  B.,  being  then  on  her  way  to  A.,  and  the  intention  be 
then  to  send  her  first  tm  a  voyage  frmn  A.  to  O.  and  bade  to  A.,  and 
then  on  the  voyage  from  A.  to  B.,  the  ride  will  onlj  attaeh,  if  at  all, 
on  the  second  arriTal  <A  the  ship  at  A. 


m 
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Sect.  478.  engaged  a  tug  and  pilot  for  the  purpose  of  taking  her  to  a 
den  anebofage.  Sbe  was  tawed  iato  the  hArboar,  past  the 
place  where  elie  ultimately  diaoharged  her  cargo,  to  a  point 
at  the  head  of  the  harbour  called  the  Regla  Shoal.  Thero 
ahe  grounded,  and  reoMved  damage  from  the  anchor  at 
another  diip.  "  In  my  opinioii/*  aaya  C^iannell,  B.,  ddiTer- 
ing  judgment  iii  the  case,  "she  was  at  that  time  at  Havana, 
and  consequently  the  riek  under  the  policy  had  attached. 
Tlik»  oeemed  at  Havana,  geographically  qpeakiag, 

and  there  nothing  whic^  to  my  mind  sfiows  that  the  parties, 
at  the  time  this  policy  was  underwritten,  contemplated  any 

QtodMiiif.  other  meaaing  of  the  word  'at.'  All  the  limitation  whudi 
the  law  appeals  erer  to  hate  impoeed  as  to  the  time  <^  Uia 
commencement  of  the  risk  in  such  a  case  is,  that  the  ship 
should  arrive  at  the  port  at  which  she  is  insured  in  a  state  of 
si^ident  rqMor  or  oeaworthinew  to  be  enabled  to  be  thare  in 
safety"  (A:). 

What  constitutes  good  safety  is  well  illustrated  by  the  case 
ol  Parmeter  v,  Cousinfi.  The  polioy  was  on  ship  "at  and 
from  St.  Michael's,  or  all  <»r  any  oi  the  western  islands,  to 
England";  and  it  appeared  that  the  ship,  which  had 
encountered  very  bad  weather  on  the  whole  of  the  outward 
-▼oyage,  cast  aiiehor  off  St.  Midu^'s  ii^  such  a  leafcy  eon- 
dition  as  to  be  unfit  to  take  in  a  cargo,  ai^  was  only  kept 
afloat  by  pumping,  and  that,  after  lying  in  the  roadstead 
there  at  anchor  for  upwards  ol  twenty-four  hours  (during 
the  whole  jof  which  tune  die  was  in  great  danger  from  tha 
storm  that  still  continued),  she  was  blown  out  to  sea  and 
wrecked:  Lord  EUenborough  held  that  under  these  circum- 
stances the  risk  had  never  oommenoed  obl  the  ship  under  the 
homeward  policy,  for  the  ship  had  never  been  at  St MichaeFs 
in  good  safety  (I) . 
Physical,  not  AH  that  is  required  in  sudi  case  is  good  phy^cal  safety; 
p^^Ht  iMit  thi^  the  ship  dbould  have  been  firee  during  her  stay  at  tha 
terminus  a  quo  from  political  danger. 

(A)  HwqpblMi  V.  Eni^  Jfuiae  la*.  Go.  (IMS),  L.  &.  1  Ex.  SIS. 
(0  PSmter  t^.  GomilM  (last),  2  Uiiq^.  m. 
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Kingd< 


diately  upon  her  arrival  at  Riga  her  papers  were  seized  by 
government  and  the  ship  and  cargo  sequestrated  and  con- 
denmed  before  the  outward  cargo  had  been  dischiurgod:  Locd 
EUenborough  h^  that,  as  the  ship  had  been  onee  "at" 
Riga  in  good  physical  safety,  the  risk  under  the  homeward 
policy  had  attached  on  the  ship(?»). 

All  that  is  leqniied,  in  fact,  is  that  the  ship  while  at  the  wimt 
termmm  a  quo  of  the  voyage  should  "  be  in  such  a  condition  Safety  is 
as  to  enable  her  to  lie  thei^  in  reasonable  security  till  she  is  required, 
prc^rly  repaired  and  equipped  for  her  voyage  " 

Thus,  where  la  ship,  though  leaky,  was  able  to  lie  for  a 
month  loading  in  a  river,  it  was  held  that  the  poUcy  had 
attached  {o) .  Of  course  the  vessel  must  subsequently  be 
made  seaworthy  for  the  marine  risk. 

479.  It  follows  from  what  has  ahready  been  said  that  tho  The  word* 
words  "at  and  from"  do  not  imply  a  warranty  or  a  repce-  from  ""do  not 
sentatlion  that  the  ship  is  at  the  time  of  effecting:  the  policvi  i™P^y 
in  the  port  m  question;  but  it  has  been  decided  that  the  tho  ~ 
ship  must  be  there  within  soeh  a  time  afterwards  that  the 
risk  shall  not  be  materially  varied;  and  that  any  delay 
between  the  making  of  the  policy  and  the  commencement 
of  the  risk,  u^ther  such  delay,  be  voluntary,  or  wwjiimtmf^ 
wldxh.  haa  the  elect  of  nmtmally  varying  the  risk,  will 
prevent  the  policy  from  attaching  (p) . 

(m)  B<dl  V,  Bell  (1810),  2  Ctm^  m. 

(»)  The  stipulation  as  to  good  safety  "  does  not  se^  to  mean  any* 
^ing  more  than  that  in  this  form  of  polii^,  as  in  all  voyage  poliaies, 

it  is  a  condition  precedent  to  tiie  attachment  of  the  risk  that  the  vmmI 
shall  be  seaworthy.  This  appears  to  have  been  the  view  of  Channell,  B., 
in  llaughton  v.  Empire  Mar.  Ins.  Co.  (1866),  L.  B.  1  Exch.  210,  and 
is  consistent  with  that  of  Lord  EUenborough  in  Parmeter  v.  Cousins 
(1809),  2  Camp.  237.  In  Bell  v.  BeU  (1810),  2  Camp.  475,  Lord  Ellen- 
borough  required  "physical  safety  from  the  perils  insured  against." 

{o)  Annen  v.  Woodman  (1810),  3  Taunt.  299;  see  also  per  Lord 
Kenyon  in  Forbes  v.  Wilson  (1800),  1  :Marshall,  148;  1  Park,  472. 

ijf)  Hull  V,  Cooper  (1811),  14  East,  479;  De  Wolf  ^^  Archangel 
Marit.  Bank  &  In».  CSo.  (1874),  L.  R.  9  Q.  B.  451;  Maritime  Ins.  Co.  v, 
Stearns,  [1901]  2  K.B.  912. 
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The 'facts  of  the  case  on  which  this  latter  point  was 
decided  were  these.   The  policy,  ''at  and  from  Montreal " 
wiB  failed  m  tke  13th  of  July.    No  questiito  was  put 
hy  the  underwriter  as  to  where  the  ship  then  was,  and  no 
information  was  offered  by  the  assured;  but  in  fact  she  was 
then  at  sea,  cm  a  voyage  intoided  to  ^  at  Montreal.  Sha 
not  aniye    Montreal  till  the  30th  of  August.  Evidence 
wns  given  on  the  trial  that  the  delay  of  arrival  at  Montreal 
had  materially  varied  the  risk  and  the  rate  of  pi^ndom. 
£yidenoe  wia  <^ered,  hat  not  i^oetfod,  to  ih&w  that  the  delay 
wmnot  Tolmitary,  hut  was  due  entirely  to  sea  perils  upon  the 
voyage  to  Montreal.    It  was  held  that  this  evidence  was 
properly  rejected,  as  vipoa  the  faetb  ol  this  case  tibe  only; 
^Qoation  for  tiie  jury  was  wheito  ^  delay  had  mateiially 
varied  the  ri«k  (g). 

The  above  decision  is  the  earliest  in  our  books  as  to  tha 
effeot  of  involuntary  delay  preoeding  tha  time  fixed  for 
a  pciioy  attaehing.  The  question  had  come  before  the  Court 
of  Common  Pleas  in  respect  of  voluntary  delay,  and  was 
then  decided  adveiBeLy  to  the  aaauNd  (r),  Tindal,  C.  in 
ddivraing  the  judgment  of  the  Court,  seemed  to  intimate 
that  his  decision  would  have  been  the  other  way  in  case  the 
underwriter  had  be^  prepared  to  expeot  djfalay  by  notioe,  or,, 
what  is  eqpiiiwknt  to  noOoe,  by  the  exisleBoe  of  a  usaga  (s). 
But  Kaekhum,  J.,  in  the  later  decision  already  cited, 
expressly  reserved  his  opinion  as  to  the  effeot  of  either  notioa 
or  usage  cm  the  question  (i). 


The 

adventure 

oonune&ioe 

within  a 
reasonable 


i80.  On  this  suhjeet  sect.  42  of  the  Marine  Insurance  Act, 
1906,  lays  down  the  following  rules: — 

(1)  Whexe  the  sabjeot-maHw  is  insured  by  a  voyage 
poK^  -at  and  from"  or  "from"  a  particular  place,  it 
is  not  joeeesBary  that  Vm  ship  should  be  at  that  place 
when  the  contract  is  concluded,  but  thei-e  is  an  implied 

(qy  De  Wolf  V,  AifAuagei  Uuit,  Buk  &  Ins.  Cb.,  supra. 
(r)  Mount  V.  ImOdm  (1881),  8  Bingw  108. 
(#)  IHd.  121. 

(0  Be  Wdf  V.  AidiMiyel,  ka.  0».,  wpm.   See  past,  §  483. 
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condition  that  the  adventure  shall  be  commenced  within  Sect.  480. 
a  reasonable  time  (m),  and  that  if  the  adventure  be  not 
so  commenced  the  insurer  may  avoid  the  contract  (x). 

(2)  The  implied  condition  may  be  negatived  by  showing 
that  ihe  deky  was  caused  by  circumstances  known  to  the 
insurer  b^ore  the  contract  was  concluded,  or  by  showing 
lhat  he  waived  the  condition. 


The  impli€^  condition,  as  stated  in  this  section,  is  that  the 
adventure  shall  be  comm^ced  within  a  reas^Hiable  time;  and 
it  is  aa^^hle  that  soeh  a  ocmdition  is  not  the  same  as  one 
that  there  shall  not  be  a  delay  which  materially  varies  the 
risk.  In  relation  to  contracts  of  affreightment  it  has  been, 
established  by  the  House  of  Lo^  that  an  obligaldon  to  dis- 
ohurge  a  ship  in  a  reasonable  time  must  be  construed  with 
reference  to  the  circumstances  existing  at  the  time  of 
performance,  so  that  the  shipowner  is  not  responsible  for  a 
dday  aiitdng  inm  oauses  beyond  his  control,  provided  that 
he  has  not  acted  negligently  or  unreasonably  (y) .  If  the 
principle  of  this  decision  governs  the  construction  of  the 
words  ''reasonable  time "  in  aeet.  42,  De  Wolf  v.  Archangel 
Maritime  is  no  longer  law,  in  so  far  as  it  decides  that  (an 
involuntary  delay  prevents  the  policy  from  attaching  (2:) . 
Yet  the  .condition  that  the  adventure  shall  be  commeneed 
within  a  xeMonahle  time  is  not  the  same  as  an  obligation,  a 
failure  to  discharge  which  will  render  the  person  on  whom  it 
is  imposed  liable  to  an  action  for  breach  of  contract.  The 
esfliired  ia  und^  no  phligati<Ht  whatever  to  l»ing  his  ship 
to  the  xtermintis  a  quo  and  to  prosecute  the  voyage  insured. 
Therefore  it .  is  not  clear  that  the  rule  laid  down  by  the 
House  of  lioids  with  ref ^^ee  to  the  fulfilment  of  an  ohliga- 

00  By  sect.  88  of  the  Act  the  qiiOrti|B||||||t  Ib  &  jrottMiiiable  time  k 
one  01  fact. 

(a?)  See  Maritime  Ins.  Ooj.  v.  Stearns,  supra. 

(y)  Hick  V.  Raymond,  [1893]  A.  O.  22;  Carlton  SS.  Co.,  Ltd.  v. 
CSastle  Mail  Packets  Co.,  Ltd;.,  [1898]  A.  C.  486.  In  the  former  ease 
Lord  Watson  stated  the  rule  as  being  one  of  general  application  and  not 
oonfinad  to  contracts  for  the  carriage  of  goods:  [1893]  A.  O.  at  p.  32. 

(s)  Mr.  Arthur  Cohen  inclines  to  this  view:  Haisbury's  Laws  of 
England,  vol.  xvt%  |  770. 
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What  delay 


What  delay 
mexcuaabla. 


ti<m  most  be  applied  to       determinatioii  of  tbe  qaestioa 

what  is  reasonable  time  within  the  meaning  of  sect.  42  of 
the  Marine  Insurance  Act,  1906.  The  language  of  the 
section  does  not  predude  a  oonstrootion  by  whiidi  the  qnestioa 
of  reasonable  time  must  be  determined  with  relereiioe  to 
the  risk  contemplated  at  the  time  of  the  insurance,  and  it 
is  submitted  that  this  oonstmetion,  which  gives  effect  to  the 
rule  kid  down  in  Be  Wolf  V,  Axdmagel  Maritime  Bank^  is 
the  correct  one. 

481.  Where  the  policy  has  once  attached,  length  of  time 
ooeupied  in  necessary  repairs,  though  considerable,  does  not 
take  the  s^p  oat  ol  the  proteetion  of  the  pc^oy,  siqppoaiii^ 
those  repairs  to  be  made  with  an  ultimate  view  of  sending 
the  ship  on  the  voyage  insured  (a);  nor  does  any  other  reason- 
able delay,  if  justified  by  neoesdty,  (X  b(md  fide  incurred 
for  the  purposes  of  the  voyage  (h) — as  to  take  in  simulatsd: 
papers  (c),  or  a  particular  description  of  crew  (d);  or  provi- 
sions where  rendered  necessary  by  unavoidable  delay  (e) . 

The  prmeiple,  in  short,  established  by  the  oaaes  is,  that 
where  the  risk  "  at  and  from  "  has  one©  attadied,  "  a  detsn-* 
tion  for  a  reasonable  time  for  the  purposes  of  the  adventurei 
insured  most  be  allowed,  and  whether  t|[ie  time  is  reasooaMa 
must  be  determined,  not  by  any  positive  or  arUtrary  mla, 
but  by  the  state  of  things  existing  in  the  port  where  the 
vessel  hi^^ena  to  be"  (/). 

482.  On  the  other  hand,  it  has  been  said  that  a  policy, 
eieoted  on  a  ship  ''at  and  from a  port  in^lies  that  the 
voyage  insured  shall  be  very  shortly  commmioed,  or,  at  all 

(a)  Mar.  Ina.  Aet,  19Qa,     49  (e),  mmte,^  424a.  Moiteu  v,  Jjmiom 
Am.  Co,  (1739),  1  A«lEyi»,  M8. 
(»)  Sm^  V.  BmmOge  (18U),  4  Bqp.  26;  azant  t^.  King  (1802),  4 

B9.  m.  . 

(0)  Langbarn  v.  AUnntt  (1812),  4  Taunt.  610. 

*  (rf)  Grant  v.  King  (1805),  4  Esp.  174. 
(e)  Raine  r.  Bell  (1808),  9  East,  195. 

(/)  Per  Tindal,  C.  J.,  in  Phillips  v.  Irving  (1844),  7  M.  &  Or.  328. 
See.  to  the  same  effect,  the  remarks  of  Story,  J.,  in  Seaman  t\  Loring 
(1816),  1  Mason,  B.  127,  cited  1  Phillips,  a.  935. 
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events,  be  in  the  near  contemplation  of  the  parties  (g).   And  Sect, 
the  ship  will  not  be  under  the  pzotection  of  the  policy  if  ishe 
lie  at  the  port  for  a  long  time  before  sailing  or  preparing 

for  the  voyage  insured,  and  there  be  no  reasonable  excuse  for 
delay.  (A). 

Thus,  for  instance,  if  all  thought  of  the  voyage  insured 
be  laid  aside,  and  the  ship  lie  in  the  port  for  years,  the  risk 
.would  be  held  either  never  to  have  attached,  or,  at  all  ev^ts, 
to  have  oonw  to  an      directly  the  determination  to  abandon 

the  voyage  was  finally  fixed!  (^) . 

The  genml  role  as  to  the  ^ttaohm^t  of  the  policies  is  Exosptmly 
subject  to  be  ^ooodified  by  the  usages  of  particular  trades. 

Thus,  in  the  Newfoundland  trade,  owing  to  the  well-known 
practice  of  making  fishing  expeditions  or  intermediate 
trading  voyages  after  the  ship's  first  arrival  oft  the  coast  of 
Newfoundland,  the  risk  under  policies  for  the  homeward 
voyage  though  expressed  to  be  "at  and  from  "  any  port  or 
ports  in  Newfoundland,  was  held  ndt  to  attach  upon  the 
ships  on  their  first  arrival  out,  but  only  from  their  beginning 

to  prepare  for  the  homeward  voyage  (k) . 

48d.  If  a  oomlmyiiioation  has  been  made  to  the  underwriter  Delay  of 
from  which  he  ought  to  infwr  that  there  will  bei  a  d^y  in  uaderwriter 
the  attachment  of  the  risk,  it  has  been  a  matter  of  doubt  l**?  ^*"" 
whether  he  is  discharged  by  such  a  delay?   In  De  Wolf  v. 
Amhangel  Maritin^  B^k  and  Insurance  Co.  (I)  the  Court 
indicated  that  there  were  two  possible  views:  (1)  that  there 
is  in  every  case  the  implied  understanding  that  the  risk  is  to 
covmnenoe  within  such  a  time  that  it  will  not  be  varied  unlees 
the  policy  contains  some  express  condition  on  the  subject; 


(<7)  Per  Tindal,  C.  J.,  in  Palmer  v.  Marshall  (1832),  8  Bing.  317, 
318;  see  also  per  Park,  J.,  in  Palmer  t\  Penning  (1833),  9  Bing.  462. 
(A)  Palmer  v.  Marshall  (1832),  8  Bing.  317. 

(0  See  the  observatioiis  of  Lord  Hardwioke  in  Chitty  v.  Selwyn 
(1742),  2  Atkyns,  369. 

ik)  Vallmnoe  v,  Vtmar  (ISOS),  1  Ounp.  503,  and  the  otiiear  eases 
there  ooiUfloted. 

(0  Antt,  S  ^79. 
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^  ^y**   (2)  that  a  gjoininunication,  though  not  embodied  in  the  policy, 
will  qualify  or  rebut  tbe  iix^lied  understanding  (m) . 

The  kttev  view  was  sappofried  by  the  Newfouadland 
voyage  cases  already  referred  to,  in  which  even  when  the 

dday  consequent  on  the  customary  fishing  expedition  or 
intermediato  voyages  changed  a  voyage  back  to  Ear(^  from 
A  summer  to  a  winter  voyage,  it  was  held  that  the  policy  bn 
the  homeward  voyage  remained  good.  Further,  it  was  held 
that  .the  assured  was  not  bound  to  disclose  the  fact  that  the 
ahipmi^t  be  engaged  in  fishing,  or  sent  oa  the  intmnedtato 
voyage  (after  which,  only,  the  policy  by  usage  attached)), 
because  the  underwriter  was  presumed  to  know  the  usage  of 
the  trade  (n).  Thus  the  raUo  deeidemU  of  these  easss,  las 
dnef  Jwlioe  'Kndal  said  in  a  later  esse,  was  thtt  the  osaga 
of  the  trade  was  equivalent  to  notice  (o). 

In  support  of  this  view  it  was  also  argued  that  there 
is  no  express  sdpnktion  in  ike  ordinary  poli<^  with  regard 
to  the  time  whoi  the  risk  attaches,  ^^orafore  the  time  must 
be  that  which  is  contemplated  by  the  parties.  When  no 
inlonnatkm  w  given  to  the  underwrite,  he  is  titled  to 
aasimie  ^at  the  ship,  if  not  yet  arrived,  wifl  he  at  '<lie 
terminus  a  quo  within  such  time  as  is  reasonable  under 
ordinary  circumstances.  If  facts  relating  to  the  previous 
vojage  ol  thoahip  be  eomsmniealed  to  lam^  heonght  to  Iceep 
these  facts  in  mind  in  estimating  the  probable  date  when  the 
voyage  insured  will  commence.  He  is  in  a  position  to  esti- 
mate the  risk,  he  ean  fix  the  premium  aoooidingly,  and  may, 
as  is  emnetimee  done,  stipulate  for  a  varying  rate  of 
premium,  according  to  the  time  when  the  voyage  begins. 

The  point  has  been  settled  by  sect.  42  (2)  of  the  M&rine 
Inaimnoe  Ai^  1906,  whkh,  aa  we  have  ae^,  {ooridai  that 
the  implied  conditicm  that  the  adventure  shall  be  commenced 
within  a  reasonable  time  may  be  negatived  by  showing  that 

• 

im)  See  L.B.  e  Q.B.  4M,  457;  1  Phillips,  ss.  602,  690. 
(it)  Vallance  v.  Dsirw  (1M>,  1  Ougq^.  408;  Oagiar  v.  Jeoniiigs 
(1800),  ibid.  505,  n. 
(o)  Mount  V,  Larkius  (1831),  8  Bing.  108,  122. 
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the  delay  was  caused  by  circuiiistances  known  to  the  insurer  Sect.  488. 
before  the  contract  waa  concluded. 

484.  It  has  smnetimes  been  nrade  a  question  when  a  ship  what  u  k 
begins  to  prepare  for  her  homeward  voyage.   The  following  ^JlJ^^^r*** 
case  illustrates  the  nature  of  the  evidence  with  which  the  the  homeward 
Courts  will  be  satined  on  this  point:— A  ship  engaged  on  a  i^^^i^  p. 
omising  voyage  on  the  Soathmi  Atlantic  was  insured  for 
a  trading  voyage  home  by  a  policy  effected  on  ship  and 
freight    at  and  from  Femambuoo  or  any  other  port  or  ports 
in  the  Brasih  to  London/'  "  beginning  the  adventure  mi 
the  goods  from  the  loading  thereof  on  board*'  the  ship, 
"and  upon  the  ship  on  the  determination  of  her  cruise,  and 
preparing  for  her  voyage  to  Loadon/'  &c. 

THie  cruise  being  ended,  the  captain  went  to  Pemambuco, 
and,  when  off  that  place,  sent  in  one  of  his  officers  to  see  if 
a  cargo  could  be  procured  there;  but  as  there  was  none,  ha 
sailed  southward  to  St.  Salvador  im  the  same  purpose,  and 
was  lost  at  sea  between  the  two  places.  The  Court  held  that 
his  going  to  Pernambuoo  for  a  cargo,  and  sending  in  an 
oilcev  thare  to  inquire  aftw  <me,  was  sash  "  a  pr^»aring  for 
his  voyage  to  London  "  within  the  words  of  the  policy,  as 
to  make  the  homeward  risk  attach  from  that  moment  and 
protect  the  ship  at  the  time  of  loss 


r 

485.  We  have  already  seen  that,  i^n  the  tmninns    lat  is 

and  from"  which  the  voyage  is  made  to  commence  is  a 

named  port,  the  name  *  is,  generally  ^)eaking,  taken  to  Nantd  pod. 

include,  not  different  places  classed  tog^her  in  legal  style,  or 

for  the  purposes  of  revenue,  as  one  port,  but  some  one  place. 

which  in  the  more  limited  and  popular  sense  is  considered 

the  port;  in  other  words,  the  harbour-town  (g).    If  the 


ip)  Lambert  v.  Liddard  (iai4),  1  ManMl,  %^  148;  0.17.,  5  Tuuit. 

See  also  unie^  $  476,  note  (J), 
{q)  Consfcalile  v.  Noble  (IftlO),  2  Taanli.  408;  Payne  v,  HvidiuMoii 
(ISOiS),  ibid.  40S,  n.;  Browa  v.  Taykur  (1SS5),  4  A.  &  £.  241;  mnte, 
$  454.   See  aho,  as  to  tbe  meaning  of  tbe  word  **  port,"  Hnll  Dock  Co.. 
V,  Bvowne  (1881),  2  B.  &  Ad.  . 48;  Slodkioa  and  Dariingion  Baal.  0>. 
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policy  be  "at  and  from  a  port  or  ports  "  or  "  place  or  places 
in  the  alt^matiYe,  it  must  be  sappoeed  that  the  iiMurer  meant 
to  incur  .^e  greats  ride  of  letting  the  ship  sail  to  sereral 
places  in  order  to  take  in  her  cargo  (r).  But  where  a  ship 
was  insured  "at  and  from  her  port  of  lading,"  the  Court 
hdd  that  ^  6ac{nra8SM«  "post  of  lading"  pointed  to  one 
single  place,  and  did  not  allow  of  the  ship  loading  at  two 
distinct  places  (though  both  lying  within  seven  miles  of  one 
another  in  the  eame  bay),  in  either  of  which  there  might  have 
be^  a  ladling 

It  is  not  at  all  necessary  to  the  definition  of  the  term 
"port,"  as  used  in  policies,  that  it  should  be  an  artificial 
harbour  ahat  in  Ndth  regular  mdes  m  fom..  If  it  be  a  natural 
basin  protected  by  a  headland,  or  even  an  open  roadstead, 
provided  it  be  the  usual  and  sole  place  of  loading  and  un- 
loading, it  will  be  aufficient,  especially  if  th^  be  {mvided 
the  osoalmadiin^  Mid  appendages  of  a  harbour  (^).  Thus^ 
in  one  case,  the  Court  of  King's  Bench  held  'that  the  expres- 
sion "  to  any  port  or  ports  whatsoever,"  in  a  time  policy, 
OQght  to  be  coofltmed  the  same  w  ''fdace  or  i^aces,"  and 
would  protect  the  diip  while  anchored  in  an  open  roads^tead, 
that  being  the  usual  place  for  loading  and  unloading  goods 
at  the  plaee  n^ere  the  lam  oeooned  («). 

A  flhip,  insured  "'at  and  ibom  Lei^  lo  Shetland,  and 

«.  BwMlt  (iai4),  7  K.  ic  Or.  670,  uiDom.FTOe.;  SsalMidts  r.  HMrii- 
wm  (18d4),  9  Ex.  4U;  Van  Bi^gen     Bainw  (ISM),  »  Sx.  528;  SS. 

Garston  Co.  v.  Hiekie  (18«5),  15  Q.  B.  D.  58a ;  Hooter  v.  Northern 
Marine  Ins.  Co.  (1888),  13  App.  Caa.  717,  782,  726,  712;  Goodbodr 
V.  Balfour  (1899),  5  Com.  Cas.  59  (C.  A.), 
(r)  Brown  v.  Tayleur  (1836),  4  Ad.  &  £.  241;  am  «Iao  Lambert  v. 

Liddard,  suprn,  §  484. 

(a)  Brown  v.  Tayleur  (1835),  4  Xd.  k  E.  241.  There  may,  how- 
ever, be  a  usage  by  which  a  loading  begun  in  a  place  designated  in  the 
policy  may  be  finished  elsewhere.  Kingston  i>.  Kuibbs  (1808),  1  Camp. 
608,  n. 

(#)  See  SS.  OantoB  Oo.  v.  Hiekie  (^885),  15  Q.  B.  D.  M2;  and  tlie 
jiidpMKtB  ia  Hwrter  «.  NortiMni  Marine  Insi  Oo.  (18B8),<.1S  App. 
Om.  717. 

(»)  Cockey  r«  AtidaM  (1212),  2  B.  *  AM.  4f0;  8,  F,,  ia  tiie  UaHed 
Steles,  I>eU>ii|r»mere  v.  Fiiemea's  las.  Oo.  (ISU),  10  Joitesoa,  B. 
112,  ^fcad  1  FluUipe,  Im.  •.  29^. 
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from  thence  to  Barcelona,  and  at  and  from  thence  and  two  Seet 

other  ports  in  Spain,  to  a  port  in  Oreat  Britaia,"  was  kst 

wMk  loading  at  Si^.   The  roadstead  there  was  the  usual 

station  for  vessels  of  her  burden.    Saloe  town  lay  at  the 

bottom  of  a  natural  basin,  protected  by  a  headland^  and 

urithoat  any  artifidid  harfoonr.    It  was  Ireqasnted  as  a 

port,  usually  deragnated  as  such,  and  so  recognized  both 

by  the  Spanish  Government  and  in  this  country,  which 

had  a  vice-consul  there.    It  had  a  Custom  House  and 

harbour-mai^;  port  dues  were  levied  there,  and  at  the 

time  of  the  loss  conveniences  were  erected  on  the  shore 

for  the  purpose  of  loading  goods  and  of  protecting  smaller 

vessels  from  wind  and  weather.  On  this  evidenoe  the  House 

of  Lords,  affirming  the  judgment  of  the  Scotch  Court  of 

Session,  decided  that  it  was  a  port  within  the  meaning  of 

the  policy,  (a;).  ^ 

486.  Where  the  policy  is  "at  and  from"  an  island  or 
other  dktriet  oontaining  several  ports,  the  risk  on  ship  com-  **  •» 

~^ .  ^  island  or 

mences  as  soon  as  the  ship  has  arrived  in  good  safety  at  the  district 
first  port  at  which  she  touches  at  the  island  or  district  for  i^^l2!!aimto. 
the  purpose  of  disdiarging  her  outward  cai^.  Hence,  wbere 
a  i^ip,  insured  for  her  outward  voyage  from  London  to 
Jamaica,  "until  moored  twenty-four  hours  in  good  safety," 
and  by  an  homeward  policy  '*at  and  from  Jamaica  to 
London,"  was  lost  in  ooesting  the  ii^d  aft^  she  had  stayed 
some  days  at  one  port  there,  but  before  she  had  delivered  all 
her  outward  cargo;  a  special  jury  found,  and  Lord  Mansfield 
supported  their  finding,  that  this  loss  on  the  ship  was  at  the 
risk  of  the  underwriters  on  the  homeward  policy  {y) . 

{x)  St'a  Insurance  Co.  v.  Gavin  (1830),  -4  Bligli,  N.  S.  578;  2  Dow 
&  Clark,  129.  Several  additional  cases  as  to  the  meaning  of  the  word 
^port"  wiU  be  found  in  §§  Q03,  905,  post.  Vol.  II.  As  to  the  mean- 
ing of  the  wards  "  place  or  places  "  following  the  words  "  port  or  ports," 
me  Mui^  las.  Oik  ».  Aliaasa  Im.  Co.,  [1907]  2  K.  B.  660,  infra 
§  M6.  »    /  » 

(y>.  Camden  v.  Gowkgr  (17«8),  I  W.  BL  417,  418.  See  aim  Belianoe 
Mar.  Ins.  Oo.  v.  Dote,  [IWt]  1  K.  B.  aid  (0.  A.) ;  17  Cbm.  Cae. 
24,  227.   Araonkl  stated  (2iid       p.  W)  tiiai  the  risk  oommeiioeB  ia 

A. — VGh.  I.  42 
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B«et.  486.  Ever  since  this  case  it  has  been  dear  insurance  law  that  a 
flhip  pMied  fwr  a  faomewwrd  TcrfRge/'at  aad  from "  aHj  ci 
tlie  W€st  Inclia  Mands  is  protected  by  tbe  word  ^'al*'  in 

going  from  port  to  port  of  the  island  (2:). 

In  these  cssee^  tiie  general  word  by  whioh  the  terminus  a 
qm  of  ^  iHMBGward  voyage  is  desmbed  eompr^ends  all 
ports  and  places  in  the  island  or  country  named;  the  con- 
struction would  be  different  if  the  terminus  a  quo  were 
otherwise  described  in  ihe  poli^^:  thus  if  tbe  policy  wm 
mi  tbe  ship  *'at  and  from  Hie  ship's  port  ci  loading"  in 
Jamaica,  that  would  restrict  the  commencement  of  the  risk 
to  one  particular  pcMtt  in  tbe  island  (a). 

Wbsn  tbe  insmaiiee  is  from  or  to  a  district  or  island, 
evidence  of  usage  is  admissible  to  show  what  meaning  is 
attached  to  the  description  of  the  terminus  in  the  policy,  a^, 
e.ff.,  tiuit  tlM  Bakic  includes  tbe  Gulf  of  Finland  (6),  or  that 
East  LMtian  Island  "  ii^ndes  Mauritius  (c). 


486a.  The  attachment  of  the  risk  may  of  course  be 
defemd  by  a  stipulation  that  it  is  to  oomlnenoe  on  tbe 
happening  of  a  particular  event,  such  as  tibe  expiration  of  a 
previous  policy.  A  ship  was  insured  for  a  voyage  from 
Australia  "  to  port  or  ports,  place  or  places  of  call  and  for 
^aohaige  .  «  .  .  «ntbe  West  Ooart  of  South  Amdrioa,"  and 
a  later  policy  subscribed  by  the  same  underwriter  for  a 
voyage  ''at  and  from  Valparaiso  and/or  port  or  ports  .... 

snch  a  case  when  the  ship  has  been  moored  in  good  safety  for  twenty- 
four  hours  at  the  first  pmrt  of  discharge — i.e.,  when  the  policy  on  iJw 
outward  voyage  expires.  It  was,  however,  established  by  Haughtcm  v. 
Empire  Marine  Ins.  Oo.  (1866),  L.  R.  1  Ex.  206,  that  the  expiration 
of  the  outward  policy  is  not  the  test  of  the  commencement  of  the  risk 
under  the  homeward  policy,  and  it  is  so  expressly  declared  in  the  Mat* 
Ins.  Act,  1906,  Sched.  I.  rule  3  (b),  ante,  §  475. 

(2)  Gmiokshank  v.  Janson  (1810),  2  Taunti.  301;  Warre  v.  Miller 
(ISaS),  4  B.     Gp.  588. 

(•)  Bv  INiliMun,  J.,  UL  Bnm  «u  Ti^lear  (1886),  4  A.  8c  *B.  34S. 

W  UUe  «.  Wiiten  (ISll),  3  Oamp,  18. 

<0>  IMMHmm  p.  Momj  (18S4),  Bf.  h  IC.  W,  U  »  ^nfkm  mm 
RfltMrtiBa  9.  CSsriw  (18flt4)}  1  Btwy.  448* 
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on  the  West  Coast  of  South  America  "  to  Eiiropeftii  {torfei,  Sect.  486a. 

iprith  the  additional  stipda^  "risk  to  oommeiiee  from 

•expiration  of  pretious  policy."    The  vessel  discharged  part 

of  her  Australian  cargo  at  Valparaiso,  and  was  lost  while 

proceeding  from  Valpanlso  to  Tooopilla,  where  she  was  to 

liave  disehai^ed  the  reoiftinder  of  her  Australian  cargo  and 

taken  on  board  a  cargo  for  Europe.    It  was  held  by  Scrutton, 

J that  the  liability  of  the  underwrite  wss  under  the  earlier 

policy  (d)y  ^toi^  C8  is  shown  by  a  later  decision,  tiie  vessel 

ivas  also  at  the  time  of  the  loss  on  the  voyage  described  in 

the  second  policy  (^). 

487.  The  risk  on  the  ship  is  in  all  our  oomnum  voyage  Continnanoe 
policies  exi«eiB6d  to omtinae  "until  the  ship  hath  moored  tionofri^*' 
^  anciior  twenty-four  hours  in  good  safety."  oarf^. 

In  France  the  risk  is  declared  by  the  Code  de  Commeroe 
to  end,  unless  deterodned  by  the  oontraot,  when  the  ship  is 
anchOTed  (HT  moored  at  her  destination  (/). 

According  to  the  codes  of  some  countries  the  risk  on  the 
ship  continues  either  until  the  ship  has  entirely  diaofaarged 
Tier  cai^,  or  for  a  certain  specified  numW  of  days  after  he 
-arrival  (^). 

^^^^  '  h 
^Magens,  observing  that  it  is  impossible  in  most  causes  to  Alteration 
discharge  the  cargo  in  twenty-four  hours,  icoomm^ided  the 
inserticm  of  a  dause  by  which  tiie  risk  shall  be  made  to  oon- 
•tinue  for  twenty-one  working  days  after  the  ship's  com- 
mencing to  unload  (h);  and  a  clause  prolonging  the  risk  for 
a  givwa  number  of  days  after  amval  (usually  thirty)  is  now 
'Com!monly  inserted  in  voyage  policies  (»).    In  the  absence  of 

(rf)  Kynanoe  SS.  Oa.  v.  Yomg  (1811),  U  Oom.  Cm.  128. 

(e)  Reliance  Mar.  Ina.  0».      Dader,  [1818]  1  K.  B.  988  (C.  A.). 

(/)  Code  de  Commerce,  arts.         341.   The  law  ig  dmilar  in  Spiuii 
(Code,  arts.  733,  761),  and  in  Portugal  (Code,  art.  602).  The  BoMiaii 
■Code  (art.  558)  makes  the  risk  end  when  the  ship  reaches  her  destination. 

(g)  See  the  Code  of  Holland  (art.  625),  of  Belgium  (arfc.  195),  and 
of  Germany  (art.  823).    For  the  former  ordinances  of  CbntiiMBttl 
states,  see  Magens,  vol.  ii.  passim;  Benecke,  System  des  Asseonnm,  ' 
-c.  viii.  s.  1,  pp.  234— 238  J  Nolte,  vol.  i.  pp.         671,  ed.  ISfil. 

(A)  1  Magens,  p.  47. 

<i)  See  infra,  §  408. 
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Itoot.  487.  a  clause  of  this  kind  the  underwriters  are  not  responflible 
for  mj  loflB  that  1ms  hftppened  idter  the  ship  ham  qoob  been 
"  inoiMred  twmty-ioar  htma  in  good  sal^Bty 

Wkstism  488.  The  question  on  the  ordinary  English  policy  ha» 
gmi  wititf generally  been  what  constitutes  a  mooring  in  good  safety. 

The  nsiik  d  the  etaes  iq^aurs  to  be  that  a  ahip  cannot 
he  omindmd  to  have  heen  moOTed  lor  tw^ty-fonr  boors  in 
good  safety,  unless  she  have  been  moored  for  that  space  of 
lime  in  the  harbour  of  her  port  of  discharge:  (1)  in  such  la 
fltate  of  phyneal  safety  that  she  can  koep  afloat  while  her 
cargo  is  being  unloaded;  (2)  in  such  a  state  of  political 
safety  that  she  shall  not  have  been  subjected  during  that 
time  to  any  ^nbargo,  isdsnie,  or  capture  on  the  part  of  the 
government  of  the  port  or  of  sfarangers;  (3)  undbr  snch 
circumstances  as  to  have  had  an  opportunity  of  unloading^ 
and  discharging  (A;). 

489.  The  ship  must  have  been  for  the  twenty-four  hours 
MoidL  in  a  state  of  physical  aalety. 

A  ship  arrived  at  Bemerara,  her  port  of  destination,  a 
perfect  wreck,  having  received  her  death-wound  at  sea,  and 
Has  with  the  utmost  difficulty  kept  afloat  by  lashing  her  to 
a  hdlk,  iM  all  the  people  on  board  were  landed,  a  few  days 
after  which,  in  an  attempt  to  move  her,  she  sank  in  the  har- 
bour; Lord  Kenyon  held  that  the  risk  under  the  policy  still 
oontiiiiied  m  tlie  ih^  when  dbe  so  sank,  ''lor  thosgh  riie- 
arrived  at  Demerara  she  was  ne^er  moored  twenty-four 
hours,  nor  a  moment,  in  safety"  (I). 

A  ship  was  insored  "  at  and  from  London  to  Galcutfaa,  and 
lor  thirty,  days  tdbeat  amval";  the  words  "ondl  she  have- 
nieored  at  anchor  twenty-fpur  hours  in  good  safety  "  still 

(k)  A  better  cocptrenuMi  would  be,  ''under  nidi  euenmstuioeB  m  to 
iMMe  1mm  ft&b  to  aaloBd  aid  diaoluurge.''  Whst  h  jneaat  u  not  that 
tiMBft  mfc  ham  boca  noliuiig  to  pre^Rent  tbe  imawilato  dbSoluafe  of  tibe 
"  Mf,  hmi  IktA  itoo  iWI  Imw  beea  bo  kgal  oiwlMdo  to  tiie  diaoiiai^j 
miA  88  oao  tmming  twam  *tte  qnanBliao  w^gvUaMamB     tiie  port.  8eo> 

JKM/,  §  491. 

(0  Sbftwe  V.  FfkUm  (1801),  2  SMt,  110. 


1.  Pbyncal 


IT. 


Lidgett  r. 
Se<uretan. 
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remaining  part  of  the  policy.  While  on  her  voyage  she  Sect.  409. 
fitruok  on  a  reef,  and  thereby  suffered  such  damage  thait  her 
pumps  required  to  be  h&pt  eonstantly  going,  and  her  steering 
gear  was  materially  injured.  In  this  condition,  on  the  28th 
of  October,  she  came  to  anchor  iu  the  harbour  of  Calcutta,  at 
.  a  pkoe  in  the  liveat  where  vessds  eommonly  dkoharge  their 
cargo,  and  there  she  safely  completed  the  discharge  of  her 
cargo  on  the  8th  of  November,  a  fire  engine  being  used  to 
pump  the  water  out  of  her,  until  she  lightened  suffici^tly  to 
lessen  the  leak  and  to  place  the  water  under  control  of  the 
ship's  pumps.  The  ship  while  in  this  position  was  exposed 
to  the  perils  common  to  all  vessels  so  anchored,  viz.,  the 
strong  cnrrents  and  the  bore  in  the  Hooghly,  aggravated  in 
her  case,  if  she  had  brok^  adrift,  by  the  bad  condition  of 
her  steering  gear.  She  was  then  placed  in  a  dry  dock  for 
repairs,  and  while  there,  and  after  the  lapse  of  twenty-foor 
hoars,  imd  than  thirfy  days  in  addition,  was 

destroyed  by  fire. 

It  was  umieoessary,  in  the  events  which  had  happened,  to 
determine  in  this  eaoa  whether  undmr  this  poliey  the  iMxty 
days  were  to  be  reckoned  from  the  arrival  of  the  vessel  at 
Calcutta,  or  from  her  having  moored  at  anchor  twenty-four 
hours  in  good  saleiy  (m) .  BoviU,  C .  J . ,  delivering  the  jadg^ 
ment,  said:  Ammmog^  ihimy  that  the  thirty  days  are  to  be 
reckoned  from  the  time  of  the 'ship  being  moored  for  twenty- 
four  hours  in  good  safety,  the  question  arises.  What  is  the 
meaning  <^  those  wovda  in  saeh  a  p<^y?  Weareof  <q»iniaiEi 
that  the  meaning  is  not,  as  has  been  contended,  that  the 
moorings  are  safe,  but  that  the  words  refer  to  the  ship  being 
in  safety.  The  words  oannot  mean  that  the  vessel  is  to 
without  any  daou^  or  injury  iiHiatever  firom  the  ^bets  ^||||||| 
the  voyage;  otherwise,  the  loss  of  a  mast  or  even  a  spar,  a 
sail,  or  rope,  though  the  vessel  was  perfectly  fit  to  keep  not 
only  the  river  hat  the  sea,  woold,  emttgxj  to  all  tiio  oidiiiaxy 
meaning  of  language,  prevent  her  from  being  considered  as 

See,  M  to  Ous  poiat,  M«roaiitae  Mariiio  Ins.  Cb.  v.  liliieriiig'- 
ton  (1804),  d  B.  &  S.  7«6;  34  L.  J.  Q.  B.  11,  pmt,  §  496. 


SMt.  489. 
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in  safety.  So,  on  the  other  hand,  the  words  would  not,  in 
our  ofnmon,  be  aadnfied  hy  the  vemd  arrinng  and  being 
moored  in  a  sinking'  state,  or  as  a  mere  wreck,  or  by  la  mere 
temporary  mooring.  We  think,  also,  that  the  mere  liability 
to  damage,  wbether  partial  or  total,  during  the  twenty-four 
boQiB,  by  the  oocnmBoe  of  some  or  all  of  the  perils  insurodi 
against,  cannot  prevent  the  running  of  the  twenty-four 
hours,  because  the  ezteosion  of  the  period  of  risk  for  twenty* 
§mt  hmuBf  after  baving  moored  in  good  safety,  okarly 
implies  that,  notwithstanding  the  safety  intended,  the  ship  is 
liable  to  partial  or  total  loss  by  the  oocufrence  of  a  peril 


"  .  ...  In  tile  present  oase  tiie  ¥«ndl,  though  ooofliderably 

damaged  and  leaky,  and  with  one  compartment  full  of  water^ 
existed  as  a  ship  at  the  time  of  her  arrival,  and  she  was  able 
1o  keep  afloat,  and  did  keep  afloat  as  a  ship  nvore  than 
twenty-four  hours  after  being  moored,  by  exerting  the  means 
within  the  power  of  the  captain.  She  arrived  and  moored  at 
the  oidinaiy  fdaoe  for  mdoading,  and  wus  so  moQKod  as  n 
ship  in  file  posMonon  or  eoDtnd  of  ber  oiwnen  lor  more  tiian 
twenty-four  hours;,  and  she  remained  as  a  ship,  and  in 
possession  of  her  owners,  for  more  than  thirty  days  after  the 
ai  Uio  tmi^^ioar  boors  bef one  desenbed,  and  until 
the  time  of  the  fire  by  which  she  was  totally  lost."  It  was 
therefore  held,  that  the  total  loss  which  had  occurred  was  not 
within  the  peviod  of  risk  ooreied  by  the  outwaid  policy,  and 
thai  CBfy      a^eiage  km  WIS  movettbie  uador  it  (n), 

490.  The  ship  must  have  been  for  the  twenty-four  hours 
in  a  state  of  political  safety. 

An  Eug^iah  ddp  mamied  &om  Bflbao  to  Booen  was,  tli» 
day  after  arrival  at  Rouen,  laid  under  an  embargo  then 
existing  there  against  all  English  ships,  and  her  captain  and 
OI90W  traatod  as  pnsnm  ol  ivsi^  Lmd  Kmjm  hiM  that  tbs 


(n)  Lidgett  SMieteii  (1870),  I«.  B.  S  O.  P.  190,  198,  199,  200. 
Sw  ftii  MM  mmmUML,  wiib  lutmnmni  io  aaote  pd&j,  on  a  different 
jpoiHl      "SL  S  O.  p.         l""^  wtik*  IL  §  1S2S. 
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risk  on  the  ship  still  continued,  for  she  could  not  be  said,  Sect.  400. 
under  the  difeuiBntanoes,to  have  been  tw^ty-four  houxs,  or 
even  a  minute,  moored  in  safety,  having  been,  immediately 

she  entered  the  port,  to  all  intents  and  purposes  captured  by 
the  French  (o). 

So,  where  immediately  on  tiie  aMn's  arrival  at  Riga  (which  Bmnm  t, 
was  her  port  of  dischar^  under  Jpolioy).  her  haSl  we.  ^25?.. 
sealed  down  and  her  papers  sent  to  St.  Petersburg  to  be 
examined,  on  which  examination  the  ship  ami  cargo  wem 
seized  and  afterwards  condemned;  it  was  held,  that  as  thero 
had  been  an  incipient  seizure  immediately  on  the  ship's 
arrival  which  ended  in  condemnation,  this  was  not  a  mooring 
twenty-four  hours  in  good  safety  (p). 

In  the  first  of  these  cases  a  constructive,  and  in  the  second 
an  actual,  seizure  had  taken  place  immediately  on  the  ship's 
arrival.  Our  GcNurts,  however,  hsve  refused  to  r^ard  a 
seizure  as  having  a  rdation  back  to  the  mom^  of  arrival, 
merely  on  the  ground  of  the  ship's  liability  to  seizure  from 
that  moment  onward. 

A  ship  insured  from  Hamburg  to  Lcmdon,"  bad  imimced  Looker  r. 
herself  liable  to  forfeiture  under  our  revenue  laws  for  smug- 
gling  committed  during  the  voyage;  she  arrived  in  the 
port  of  London  (m  the  1st  of  September,  and  was  not  seised 
by  (be  revenue  officers  for  the  said  smuggling  till  the  !^tb, 
having  been  all  that  time  safe  at  her  moorings  in  the  river 
Thames.  The  Court  held  that  the  risk  in  this  case  was  at 
an  end  tw^ty-^eur  hours  after  (be  ship's  arrival  (g). 

4W.  The  ship  must  have  been  so  moored  as  to  have  had  3  Liberty  to 
an  opportunity  of  unloading  and  discharging.     Otherwise,  ^J^J^^^ 
whatever  time  may  have  elapsed  since  her  arrival,  the  risk 
will  be  denned  to  be  slaU  ocmtinuing. 

A  ship  was  moored  on  the  8th  J uly  at  a  wharf  in  London,  Waples  v. 
but,  that  same  day,  was  ordered  back  into  quarantine  for  a 


(a)  limett  p.  Andenon  (1794),  PM]Ee,NuP.&.  277. 
(p)  Hamegrw     lioadagkm.  (18>12),  IS  Bm^,  4S. 
(9)  Loekj«r  v.  Oflej  (1786),  1  U  B.  Wi. 
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j^*^  forteight;  siie  not  go  into  quarantine  till  the  80th  July, 
having  all  the  time  remained  at  her  moorings;  she  burnt 
an  the  2ard  August,  heSage  she  oonld  got  praaiuneit  to  letve 
the  quarantine  gioond. 

The  Court  held  that,  thou^  so  long  at  her  mimrmgs 
bef ewe  she  ultiniatelj  went  into  quarui^,  i^e  had  not  been 
li«e  in  good  safety,  which  must  imply  an  opportunity  of 
loading  and  discharging  (r). 

^        Misured  from  Sierra  Leraie  to  LcMidon  was  ordered 
JjjMge  ^  into  ^  King's  Dock  at  Deptford,  and  on  the  18th  February 
arrived  off  the  dock  gates;  not  being  able  then  to  enter,  the. 
captain  laahed  her  to  a  kill's  dup  outside  the  gvites.  Owing 
to  ^  quantity  of  ice  that  had  drifted  down  the  river,  no 
attempt  could  be  made  to  get  her  in  until  the  27th  of 
February.  On  that  day,  while  she  was  being  warped  towaids 
the  dod[,  the  rope  hioke  and      went  ashore  and  was  totaU y 
htt.    The  Court  of  King's  Bench  held,  that  as  the  captain 
was  ordered  to  take  the  ship  into  the  JEQng's  Doek,  that  was 
her  pkce  of  dis^arge,  and  eonsequendy,  as  she  find  never 
been  theie,  die  had  not  be«i  moored  twenty-four  hours  in 
good  safety,  and  so  the  risk  continued  («). 

If,  however,  the  diip  be  moored  in  such  a  place  and  uiider 
mxk  cireufflstances  that  she  has  only  to  wait  till  her  turn  of 
unfading  comes  without  again  uaniaoi^,  this  is  hdd  a 
moocuig  In  good  ttdkitj. 

iUST""  ^  ^^^^  insured  to  London  arrived  at  the  wharf  where  it 
was  intended  she  should  unload,  but  was  kid  on  tiie  outside 
of  Oie  tiw  of  fihipping,  there  being  no  room  to  lay  her  inside, 
and  remained  so  moored  and  lashed  to  other  vessels  for  seven 
days,  when  she  was  forced  adrift  by  the  ioe  and  hwt:  Lord 


(i  )  Waplee  v.  Eames  (1746),  2  Str.  1243. 

(«)  Samuel  v.  Eoyal  Exch.  Oa.  (18I2»),  8  B.  &  C^.  119.    See  Stone 
p.  Mar.  Ins.  Co.  of  Gothenburg  (1876),  1  Ex.  D.  81.   See  alw  Zaoiuirie 
V.  New  Orleans  Ins.  Co.  (1887),  5  Martin,  Lauislana  R.  N.  S.  637- 
and  Dickey  v.  United  In».  Oe.  CiWi),  11  J^Ium.  m;  eited  1  PhilUpe' 
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Kcnyon  held  that  she  had  been  moored  twenty-four  hours  in 
good  saiety  (t), 

402.  In  Samuel  v.  Koyal  Exchange  Assurance  Company,  ship  miut 
the  circumstances  showed  that  the  ship  had  not  arrived  at  Jf^Sae^rf 
hor  true  port  of  diaeharge.    Where,  however,  she  has  onoe  oi^cU^liHge. 
arrived  at  a  port  f<»r  Hie  purpose  of  discharging,  that  will  be 
deemed  to  be  her  true  port  of  discharge,  although  a  different 
port  may  have  been  agreed  upon  in  her  charter-party. 

Thus  a  ship  insured  from  Liverpool  to  Quebec  and  back  to  whitweU  v. 
her  discharging  port  in  the  United  Kingdom,  and  until  she 
had  moored  at  anchor  twenty -four  hours  in  good  safety,  was 
by  her  charter-party  to  take  her  cargo  from  Quebec  ''to 
Wallasey  Pool,  oa  the  River  Mersey,  or  as  near  thefeto  as 
she  could  safely  get."  She  arrived  in  the  Mersey  oa  the 
4th  September,  and  was  towed  up  the  next  morning  abreast 
of  Wdlasey  Pool,  where,  aa  she  eoidd  Bot  ent^  the  port  by 
reason  of  her  great  draft  of  water,  the  captain  anchored,  and 
reported  the  vessel  at  Liverpool.  He  engaged  lumpers  to 
unload  and  discharged  the  cmw.  Altier  the  de^  cai^  and  a 
ooMd«^le  portion  of  die  bth^  cargo  had  been  discharged, 
the  ship,  on  14th  September,  fell  over  and  sustained  injury. 
The  captain  had  always  intended  to  take  the  vessel  into 
Walkw^  Pool  with  tm  nsad^  of  the  cargo  as  she  ooald  safely 
cwrry.  The  Court  of  Exchequer,  nevertheless,  held  that  the 
ship  had  been  moored  twenty-four  hours  in  safety,  and 
u^itly  that  the  undimrwiiters  were  not  liable  (ti). 


4M.  If  the  twenty-four  hours'  clause  were  struck  out  of  Duration  of 
the  policy,  the  risk  on  the  ship  would  still  continue  until  '^^^i****' 
her  safe  arrival  at  her  port  of  destination,  but  would  ceaaa  ckvm* 
im^mediately  cm  her  being  at  her  moorings  (a;). 


(0  Angerstein  v.  Bell  (17%),  1  Park,  54;  1  Marshall,  Ins.  263. 

(w)  Whitwell  V.  Harrison  (IMS),  2  Ex.  127;   18  L.  J.  Ex.  465; 
approved  in  the  United  States  in  Bramhall  v.  Sun  Ins.  Co.  (1870) 
104  MaflB.  510. 

(a?)  Anonjmmam  oaae  (1«86),  Skinnea-'s  R.  243;  see  also  the  ^inieri- 
«MiiiM»  of  IMeieesr  v.  Unifted  las.  Cb.  (1814),  11  Johnaon'g  Cases,  358, 
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494.  Where  the  ship  is  not  proceeding  to  the  terminus  ad 
TonD^at^on    quem  to  discharge  cargo,  but  for  other  purposes,  the  questioa 


d^^e!^  refer^iee  to  the  voyage.  Thus,  where  a  ship  insured  to 

the  Mauritius  and  for  thirty  days  after  arrival,  anchored  at 
tlio  mtaoM  of  the  harbonry  tedm^  height,  at  a  pkoe  where 
vessdls  usnallj  anebcHwd  fmr  ^bmt  purpose,  the  jury  found  tliat 
tho  sliip  had  arrived  at  the  place  where  the  voyage  ended, 
and  the  Court  of  Exchequer  upheld  the  verdict  (jy), 

^Z^on  «»•  rui  i.  b^v^  prok»(«l  by  .tipuH- 
of  liBkbefosi  tion  m  the  policy  bey<nd  oie  mud  petM  d  twentyfour 

the  twenty-  , 
foiirlMHin,  iiours. 

Thus,  a  ship  was  insured,  by  a  clause  in  writing,  to  any 
port  in  tiie  Famfie  Ocean,  and  during  thirty  days'  stay  in  her 
last  port  of  discharge .  The  printed  twenty-four  hours'  dause 
remained  in  the  policy.  The  ship  arrived  at  her  last  port  at 
7  p.m.  on  the  2dth  of  May,  and  was  lost  at  3.45a.m.  on  the 
24th  of  June.  The  nnierwritora  contended  (1)  that  in  com- 
puting the  thirty  days  the  whole  of  the  25th  of  ^lay  should 
be  reckoned;  (2)  that  the  printed  twenty-four  hours'  clause 
was  M^pmeded  by  theimtten  thirty  days' i^aw  AoeoiEding 
to  their  argument,  the  23rd  of  June  was  the  last  day  of  the 
risk.  Crompton,  J.,  however,  said:  "We  must  construe  the 
poli^  80  as  to  make  all  the  parts  of  it  available,  and  I  oannot 
see  why  we  should  not  read  it  as  meaning  that  the  thirty 
days  should  run  from  the  expiration  of  twenty-four  hours 
after  the  ship  had -moored  at  anchor."  Gockbum,  C.  J., 
oonenmd,  and  Ume  was  judgment  for  the  assayed  (jt). 

cited  1  Phillips,  Ins.  a.  968.  "I  quite  agree  with  the  statement  in 
Arnould,  that  where  there  is  no  clause  as  to  mooring  in  good  safety  for 
any  given  time,  if  a  veaael  got  to  port,  and  was  at  moorings  waiting- 
hear  tarn  to  unload,  she  would  huve  fiBMhwi  her  voyage  per  Bnum* 
imU,  B.,  in  Steno  «.  lUnm  Jtm.  fiou.  Ocean,  Ltd.  of  QoiMbug 
(lS9t),  1  Bs.D.  81,  85. 

(r)  Tiaihiy  9.  Jmmm  (ISSS),  4  m  *  N.  SIS;  9S  L.  J.Bs.  «U. 

(s)  Mirai^  Marim  Im.  On.  «.  TitliigisgliMi  (1SS4),  S  B.  ft 
W;  M  I«.J.a.B.  U.  SMk  »  poliflj  tt  a  toM  poiigr  M^nfibed  oa  a 
'iiqpi^  psfief.  d—lihwi  ik.  OoMa  MuSm  lam,  Cb.  <rf  BoMbsy  (ISIf), 
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In  a  later  case  a  ship  was  insured  for  a  voyage  to  Algoa  Sect.  495. 
Bay  "  and  for  thirty  days  in  port  after  arrival,"  the  printed 
words  "  twoitf -f our  hours "  in  the  clause  until  she  hath 
there  moored  at  anchor  twenty-four  hoctrs  in  good  safety  " 
being  struck  out.  The  ship  was  moored  in  good  safety  at 
11.30  a.ia.  on  the  2nd  of  August;  and  the  Court  of  Aj^eal 
held,  affirming  the  judgm^t  of  Bigham,  J.,  that  die  worde 
"  thirty  days  "  meant  thirty  consecutive  periods  of  twenty- 
four  hours,  beginning  at  11.^  a.m.  on  that  day,  so  that 
the  assi&ied  oould  not  veeover  for  a  loss  whkk  took  pkoe  at 
4.30  p.m.  on  the  Ist  of  September  (a). 

496.  When  the  ship  is  insured  to  an  island  or  other  dis-  End  of  risk 
triot  geiimlly,oompru^[ig  sevecal  p<ffts, questitHia  haire  been  ^^^dto ta 
raised  as  to  the  duration  of  the  outward  risk  oa  the  ship  flo  ^'^^^ 
insured.     This  'mode  of  insurance  used  to  be  exceedingly 
com&Min  in  the  West  Indian  trade.    Circumstances  which 
can  <Hily  be  asoertained  m  arrival  may  make  it  expedioDt  for 
the  ship  to  touch  at  more  or  fewer  ports,  or  to  visit  <them  in 
any  order  which  may  seem  most  suitable  on  the  spot. 

It  waa  deddad  in  the  time  of  Lojd  Mansfield,  and  has  ever  The  oatward 
since  been  a  clear  point  in  insurance  law,  tJiat  ihe  risk  on  the  ^"^^^^^ 
outward  voyage  upon  a  ship  insured  to  an  island  terminates 
immediately  after  the  ship  has  moored  for  twenty-four  kours 

1  BkI  D.  141;  46  L.  J.  Ex.  366.  Where  a  diip  was  insaved  wliUe  in 
port  tibirty  days  after  arrival,"  Lord  Trayner  held  that  the  risk  ended 
when  the  ship  left  the  pidblio  dock  and  waa  laid  up  for  repairs  in  a 
jjj^vato  graving  dock  in  Greenock  Harlxxir,  on  the  ground  that  she  waa 
no  longer  under  the  protection  nor  in  the  jurisdiction  of  the  port  autho- 
rities. It  became  unnecessary  on  appeal  to  consider  this  decision,  but 
Lord  Shand  expressed  a  strong  opinion  that  it  could  not  l^e  supported. 
Hunter  v.  Northern  Mar.  Ins.  Co.  (1887),  14  Ct.  of  Sess.  Cas.  4th  Ser. 
544.  In  Union  Mar.  Ins.  Oo.  v.  Martin  (186.&),  35  L.  J.  C.  P.  181,  the 
Court  of  Common  Fleas  held,  on  the  facts,  that  an  insurance  to  A.,  and 
for  thirty  days  after  arrival,  was  terminated  by  a  new  insurance  with 
the  same  nnderwritera  "at  and  from  A."  Cf.  Kynanoe  S3.  Oo.  v. 
Young  (1911),  16  Obm.  Oia.  128,  wliere  Hub  eeoond  policy  contained  a 
eUioM,  ''ride  to  commenoe  from  espifatioA  tii  provions  pdicy/'  and 
Senitton,  J.,  held  that  Ichb  earlier  poiicy  remained  in  force. 

(a)  OoffBloot  p,  Bapl  Bbefamge  Asa.  Oorpofation,  [1903]  2  K.  B. 
968;  [1M4]  1  K.B. 
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in  safety  at  the  lirst  pojit  in  the  island  at  which  she  discharges 
the  great  bulk  of  her  cargo,  and  that  afterwards,  if  lost  in 
ooftsting  Tomad  tba  nland,  it  is  tiie  padflgwritori  on  the 
homeward  policy  who  are  alone  liable  (&). 

Kor  does  it  make  any  difference  to  the  liability  of  the 
wuimwntm  wukat  the  (mtvroid  p<^cy  on  tbe  ddp  tkat  a 
smell  pert  of  ^  outward  cargo  is  still  on  board  at  the  time 
of  loss.  Thus  in  Leigh  v.  Mather,  as  the  ship  had  moored 
and  unloaded  the  great  bulk  of  her  outward  cargo  at  Montego 
Bay,  in  the  ielaiid  cf  JftOMaca,  the  eirtmid  r^  on  the  sl^ 
was  thereby  held  to  be  at  an  end,  althongh  a  small  part  was 
sent  round  as  ballast  to  the  port  of  8t.  Ann's  in  the  same 
island  (c). 

A  ship  inmied  "to  MMrtinique  and  all  ot  any  of  the 

Windward  and  Leeward  Islands,  with  liberty  to  touch  at 

any  ports  or  places  whatsoever,  to  take  on  board  and  land 

goods,  eteiee,"  4b.,  wxived  at  Maitiniqae,  where  ^  detain 

diqxMBed  of  all  his  outward  cargo,  except  a  small  quantity 

of  lime  and  bricks,  with  which  he  sailed  for,  and  arrived  at, 

Antigua,  and  thwe  reisained  for  about  five  weeks,  partly,  as 

he  said,  to  diqMee  of  the  lemnant  of  Mie  ovtwaid  eargo,  and 

partly  to  procure  a  homeward  cargo:  at  the  end  of  this  time 

she  went  down  in  a  hurricane,  with  the  lime  and  bricks  still 

en  board.   Loid  E^mkammi^  hdd  the  undorwriten  m  the 

outward  policy  not  liable  for  this  loss,  the  risk  on  the  ship 

having  come  to  an  end,  at  all  events  directly  the  disposal  of 

the  outward  caigo  at  Antigua  oeased  to  be  the  sola  object 

of  the  eiqytaiik'a  stay  (d). 

^^laJ  ^  insured  for  a  trading  voyage  from  the  West 

Lidies  to  this  country  and  back,  in  the  following  tenns:  *'  At 

and  fmoi  St.  Viaoeiit's,  Barbadoes,  and  all  or  any  other  of 

tbe  West  India  Islands  (Jamaica  and  St.  Domingo  excepted), 

« 

(ft)  Canden  v,  Omrley  (1763),  1  W.  ^l.  417,  418;  Banrass  v.  London 
Aaa.  0».  (1782),  1  Ptek,lM.  74;  1  HafriiaU,  Ins.  SM;  OniiekahsBk  v. 
Hmmm  (1810),  2  T^nmt.  801. 

(•)  Lii^  tr.  HMwr  (178§),  1  MankOl,  Ins.  286;  1  Sfp.  412;  mm 
ako  laf^  V.  Ytm  (1818),  8  Cmmp.  487. 

(d)  V.  Ymm  (1818),  8  Omfu  487. 
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to  her  port  or  ports  of  discharge  and  loading  in  the  United   Sect.  496. 

Kingdom,  during  her  stay  there,  and  thence  back  again  to 

Barbadoes  and  all  or  any  other  West  India  Islands  (Jamaica 

and  St.  Domingo  excepted),  until  the  ship  shall  be  arrived 

at  her  final  port  as  aforesaid,  with  liberty  to  the  ship  in  this 

voyage  to  proceed  to  and  touch  and  stay  at  any  port.w  places 

whatsoev^,  and  to  load  and  onload  goods  at  all  places  she 

may  call  at."  Having  sailed  to  Liverpool,  she  took  on  board 

for  the  return  voyage,  amongst  other  things,  a  quantity  of 

eoik  and  bricks  which  in  weight  formed  about  one-third  of 

the  whole  cargo,  but  in  value  not  above  one-eighteenth.  She 

arrived  at  Barbadoes,  where  she  disposed  of  all  the  cargo 

loaded  on  board  her  at  Liverpocd,  ^seept  the  coals  i|nd  bricks; 

with  these  on  board,  and  also  wi<&  some  empty  sugar  ca0k# 

loaded  on  board  her  at  Barbadoes,  she  was  ordered  to  proceed 

to  Berbice  for  the  purpose  of  bringing  back  a  cargo,  when, 

just  b^<we  8adiag,8he  was  ket  by  a  hurricane  oil  Badbadoea. 

There  was  some  doubt  on  the  evidence  whether  the  coals 
and  bricks  were  on  board  as  ballast,  or  whether  they  formed 
part  of  the  outward  cargo,  and  wesre  intended  to  be  diq^osed 
of  at  B^ebioe.  Lord  DsnnMn  directed  the  jury  to  find  f(H* 
iAm  defendant  (i.e.^  that  the  risk  on  the  ship  was  at  an  end 
at  the  time  of  loss)  if  they  thought  that  the  cargo  had  been 
substantially  disi^uu^ged  at  Barbadoes:  ih&  jury  thought  that 
it  had,  and  found  aoowrdingly  for  the  defendant.  The 
Court  held  this  direction  right,  and  though  they  seemed  to 
think  that  the  jury  had  drawn  an  incorrect  conclusion  from 
the  facts,  refused  to  disturib  the  vetdiet  (e). 

It  has  been  held  in  the  United  States  that  under  a  policj^  Insurance  to 
on  ship  to  any  named  West  India  Island,  as  Barbadoee,     island  and 
''and  a  market,"  the  ship  will  be  protected  in  gfnng  bond  *  ^ 
fide  from  island  to  island  till  her  outgo  is  disposed  of  (/). 

407.  The  disdiarge  of  a  sn^  part  of  the  cargo  at  an  E^e^t  of 

intermediate  port  does  not  put  an  end  to  the  risk.   In  Leig-h  • 

^    Bmall  part  of 

(b)  Moove  9.  Tvyiot  (1884),  I  Ai.  M  B.  U.  ^ 
(/)  Maxwell  p,  Bobiiiaoii  (180a),  1  Johnflon,  B.  383,  cited  1  PhiUips, 
Ins.  A.  960.  So,  DeUoif  v,  Ooeaa  Ins.  Ot>.  (1885),  1«  Pick.  (Mass.)  308. 


BOBATioM  or  ras  wma  ok  ship,     [part  i. 

V.  Mather,  Lord  Kenyon  stated  (and  the  special  jury  seem 
to  have  been  of  the  same  opinioa)  that  if  a  ship,  insured 
imm  A.  lo  B.,  be  oUiged  to  put  i&to  an  iBtermeduile  poxt 
ci  distress,  and  tiiere  dispose  of  part  of  hear  cargo,  the  risk  on 
the  ship  does  not  thereby  terminate,  but  continues  until  her 
amval  at  some  port  at  whioh  it  ma  ofiginaflj  oontemplated 
that  liie  dimild  disdiarge  heir  cargo  in  whiAe  or  in  part  (g). 

This  appears  to  be  a  very  just  rule,  and  is  illusti^ated  and 
confirmed  in  the  jurisprudence  of  the  United  States. 

Tbos,  n^teate  a  ship  naa  inraied  fxmi  the  United  Stal»a 
te  EoTope,  and  had^  **  to  her  port  of  discharge  in  the  United 
States,"  it  was  held  that  the  landing  of  150  boxes  of  lemons 
at  New  York,  a  port  into  which  the  ship  had  put  to  wait 
f er  eiden,  ^  lemons  being  in  a  penabiiig  state  and  Hkdj 
to  be  spoiled,  did  not  make  New  York  the  port  of  discharge 
imder  this  policy,  so  as  to  terminate  there  the  risk  on  the 
ship  (A).  Whei«  a  ship,  mMbr  the  same  torn  of  p^oj, 
having  put  into  New  York  lor  orders,  and  being  directed  to 
proceed  up  the  Connecticut  River  to  Middletown,  neoeesarily 
landed  about  3,000  bushels  of  salt  into  lighters  at  New  York 
to  be  carrki  up  to  Middletown,  .aad  then  hendbE  proceeded 
thither  with  the  rendne  of  her  cargo,  the  same  Court  held 
that,  notwithstanding  this  necessary  discharge  of  part  of  the  , 
cargo  Umto,  New  Yfnk  was  only  the  port  of  aoiYal^  and  not 
the  port  of  diseharge,  and  tiierefose  tliat  the  risk  ccmtinued 
to  Middletown  (i). 

Iliilt  498.  From  these  cases  it  is  evidently  not  the  fact  of  un> 

loading  at  as j  port  into  whioh  the  sh^  nms  in  the  coarse  of 
the  voyage  which  puts  an  end  to  the  ridk  on  the  diip,  when 
insured  either  generally  to  an  island  or  country,  or  to  her 
port  or  ports  of  discharge.  It  is  not  until  she  has  moored 
*        twenty-^imr  boBis  in  good  safety  at  a  port  at  which  die  was 

(^)  La^  V.  ItMlOnK  (179S),  1  Esp.  412. 

(h)  Sage  V.  MiddMwm  Im.  CVk  (1914),  1  OummHttai  B.  M;  1 
PhiUips,  laik  962. 

(>)  King  V.  Middlelowa  Int.  Ob.  (lAU),  1  GoBMotiooi  164;  1 
PkUiqpi  Iiw.  s.  962. 


CHAP.  XVII.]     DURATION  OF  THE  RISK  ON  SHIP, 


671 


intended  to  unload,  and  at  which  the  master  actually  breaks 
hulk  for  the  porpose  of  onloading  either  the  whole  or  the 
greater  part  of  her  cargo,  tJiat  the  risk  on  the  ship  will  be 
held  to  terminate. 

H,  indeed,  the  port  into  which  she  puts  be  one  to  which 
she  was  originally  destined,  tib^,  if  slie  be  lost  aft^  ha^inft 
moored  there  twenty-four  hours  in  good  safety,  the  risk  on 
the  ship  will  no  doubt  be  at  an  end,  even  although  she  has 
not  actually  brofeen  bulk,  but  be  miiy  preparing  to  onload 
her  cargo  at  the  time  of  the  loss. 

On  the  other  hand,  if  the  ship  enter  a  port  with  only  a 
contingent  purpose  to  unload  there,  if  cireomstanoes  shook! 
render  it  ^pedient,  it  has  h&m  decided  in  ih^  United  States 
that  such  port  shall  not  be  deemed  her  port  of  discharge,  so 
as  to  terminate  the  risk  on  the  ship,  by  her  mocaing  there  for 
twenty-four  hcmrs  in  good  safety,    Thm,  a  vsssd  insored 
"to  her  port  of  discharge  in  the  United  States,"  put  into 
Savannah,  where  the  master  intended  to  discharge  his  cargo 
if  the  market  was  favourable;  but  not  finding  it  so,  he 
resolved  to  proceed  to  Boston,  and,  accordingly,  after  doing 
repairs  at  Savannah,  but  without  breaking  bulk  there,  he 
sailed  for  Boston  and  was  lost.   The  Court  in  Massachusetts 
held,  i^parentlj  on  veary  sound  principles,  that  the  ruk  tm 
ihe  ship,  under       droumstanoes,  continued  to  Boston  (k).  0 
But  where  the  insurance  was  to  "  Bilbao  or  a  port  of  dis- 
charge," and  the  ship  had  put  into  Bilbao  and  discharged 
part  of  her  cai^  and  then  sailed  to  Lislxm:  it  was  hdd  in 
ihe  United  States  that  the  outward  risk  ended  at  Bilbao  (Z). 

499.  The  general  rule  in  France  as  to  the  duraticn  of  the  Imw  of 
ontwiffd  and  comnieiiOMnenr  of  the  homeward  risk  on  a  ship  fXITriak  l 
insured  for  the  West  India  trade  seems  to  be  substantially  the  W«fc 

(A)  Lapham  AiUs  Ina.  Cb.  (1833),  24  Pick.  Mass.  R.  1.  See  1 
Phillips,  Ins.  g.  9S2;  8  Kmt,  Oom.  p.  809;  see  also  Ooolidge  v.  "Gray 
<1812),  8  MMt.  B.        eitod  1  Hiill^,  Ins.  e.  962. 

(0  8ief«iis  «.  BefM^  lae.  €b.  (1820),  cited  1  PhilUps,  s.  988. 
" The  pl«ia  neudag  ef  tiie  eaqmriiMi,**  nid  ^  Chief  Jwftioe,  ''is  to 
JBilheo  or  aeiae  otiier  pcHrt  of  disohecge." 
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Sect.  4>9,  the  same  as  our  own,  viz.,  that  the  risk  on  the  ship  under  the 

outward  policy  continues  till  her  arrival  at  the  port  of  sub- 
stantial discharge,  and  cannot  be  extended  bejond  that, 
merely  beoaose  an  inoonsidmUe  portion  of  tile  ontwaitt 
cargo  may  still  be  on  board  after  she  has  sailed  from  that 
port,  or  at  the  time  of  loss  (m). 

As  it  seems  to  be  repugnant  to  Fren<^  law  that  the  oot^ 
ward  and  homeward  policies  on  ship  should  be  concurrent, 
Emerigon  proceeds  to  consider  what  rules  there  are  fw  ascer- 
taining when  the  loss  on  the  ship  is  at  tbe  risk  of  the  outward 
and  when  at  t^t  of  the  homeward  insnrers  (n).  No  snoh 
principle  exists  in  the  law  of  England;  so  that  if  the 
outward  policy  be  until  moored  tw^ty-four  horns  in  good 
^  salety,"  and  the  kmieward  polioj  be  "at  and  from''  tlio 
same  port,  both  policies  may  well  be  concurrent  during  the 
twenty-four  hours  (o). 

^'"^wT^^      600.  Queslioiis  hmwe  arisen  as  to  the  duration  of  the  risk 

•'on  the  ship  when  she  is  insured  "  to  her  port  of  discharge," 
or  "  to  her  port  or  ports  of  discharge,"  or  to  a  named  place 
''and  her  port  of  discharge/'  or  ''to  her  final  port  of 
dtisd&axge  or  destiiiatioii." 

In  one  of  the  earlier  English  cases  it  was  said  that  the 
ship's  port  of  dischazge  toeans  that  at  which  it  was  originally 
intended  ttiat  tiie  goods  shoold  be  deliir^md  (p);  and  it  has 
been  held  in  the  United  States,  apparently  on  good  grounds, 
that  the  risk  on  the  ship  undei*  an  insurance  "  to  her  port  of 
disohaige"  (m  the  singular)  tsradn^aB  twei^-dfoiir  koars 
after  she  has  moored  in  safety  at  the  port,  where,  in  pur- 
suance of  the  original  intentions  of  the  parties  to  the  policy^ 

(tn)  2  Emerigon,  «.  xiii.  s.        p.  108. 

(m)  See  2  Emerigon,  c.  xiii.  s.  20;  iM  steo  t  Bealay-]^,  Siraitaisr. 

tit.  X.  s.  9,  torn.  iii.  pp.  423 — 426.  ^ 

(o)  See  Mar.  Ins.  Act,  1906,  Sehed.  I.  rule  3  (b),  ante,  §  475; 
Haughton  v.  Empire  Marine  Ins.  Go.  (1866),  1  £k.  208,  210,. 

211. 

ip)  aason  V.  Simmonds  (1741),  cited  6  X  R.  633.    See,  however,, 
Kynanoe  SS.  Co.  v.  Young,  infra,  note  (r). 
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she  first  breaks  bulk  for  the  purpose  of  discharging  her  500. 
cargo  (^). 

Where  the  insurance  is  to  her  "  port  or  ports  of  discharge,"  "Porter 
in  the  alternative,  the  duration  of  the  risk  is  not  confined  §^k^H«.»» 
to  the  first  port  at  which  she  breaks  bulk,  and  dischargcB 
<^go  (r).  According  to  Amould's  view,  the  risk  would  be 
extended  until  twenty-four  hours  after  her  arrival  at  that 
port,  where,  in  fact,  she  substantially  discharged  her  cargo, 
i,e,,  the  great  bulk  of  it(«). 

501.  This  is  unquesticmably  the  rule  when  the  ship  is  Final  port  of 
imured  "to  her  fiiud  part  of  discharge,"  as  the  following 

cases  sufficiently  prove: — 

A  ship,  insured  "till  her  safe  arrival  at  her  last  port  of  MoflFattr. 
diischarge  in  the  £ast  Indies  or  China,"  unloaded  all  h^ 
cargo  at  Madras,  and  was  afterwards  lost  on  her  way  to 
Bengal:  the  Court  held  that  the  risk  on  the  ship  was  at  an 
end  at  the  time  of  the  loss,  for  by  the  true  interpretation  of 
the  policy,  ite  last  port  of  discharge  was  not  that  nidiere  the 
ship  might  have  been  originally  destined  to  discharge  any 
part  of  her  cargo,  but  that  where  she  actually  did  discharge 
the  whole  of  it  (^). 

In  this  case  the  whole  cargo  had  been  discharged  at 
Madras:  in  that  which  follows  only  a  part  of  the  cargo  was 
unloaded  there,  and  the  residue,  which  was  intended  for  an 
ulterior  port,  was  still  on  board  at  the  time  of  the  loss. 

A  ship  insured  "from  London  to  Madras  and  Bengal,  or  Preston 
the  ship's  last  port  of  discharge  of  her  Europe  cargo  beyond 
the  Cape  of  Good  Hope,"  was,  as  the  underwriters  knew  at 
the  time  of  subscribing  the  policy,  destined  for  China:  on 

(g)  Coolidge  v.  Gray  (1&12),  8  Maaa.  R.  527;  1  Phillips,  ^s.  962. 

0)  See  Kynanoe  SS.  Co.  v.  Young  (1911),  16  Com.  Cas.  123.  In 
that  case  the  charter-party  provided  for  a  discharge  at  one  port,  bur 
tiie  shipowner  and  charters  afterwards  agreed  that  the  cargo  should 
be  dis^uoged  at  two  ports;  and  Scrntton,  J.,  held  tbat  a  loss  iriiile  the 
■hip  was  on  her  way  fnm  the  first  to  the  second  port  was  oovmd  hy  a 
pfdioy  to    port  or  ports  of  diaeiuage." 

(«)  2nd  ed.  p.         and  see  anU,  §  4i8w 

(0  Moffatt  V.  Ward  (1784),  4  J)oa^.  29,  a.  («),  M,  n.  (ft). 
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9mL  001.   arrivii^  at  Madras  sbe  unloaded  a  ccmsidmble  part  of  her 
cargo  there,  hut  still  had  on  hoard  all  that  part  of  it  whicb 

had  been  originally  destined  for  China,  when  she  perished 
bj  a  harriouie  m  Madras  roads.    Lord  Mansfield  held  that 
tha  rii^,  und^  these  oircttiiistanoes,  oontiiitted  till  the  ship's ' 
arrival  at  China  (w). 

Substituted^       502.  If  a  ship  insured  to  port  or  ports  "  until  arrived  at 
ETme^ai  to^  her  last  port  of  disdiaige  *'  elects  to  put  into  some  o^ear  port 
^"rt'of  ^    because  it  would  be  illegal  by  the  laws  of  war  to  continue  her 
^^'^^K* voyage  to  the  port  of  original  destination,  and  disposes  of  a 
oonsideiable  part  of  her  cargo  in  the  substituted  port,  the  risk 
QDllieiddpaMb.i^rfliid  has  moored  there  twentj-f our  hours, 
even  though  the  captain  may  not  at  the  time  of  loss  have 
entirely  abandoned  the  intention  of  ultimately  proceeding  to 
the  place  <^  his  mgiiud  destination. 
Bfown  ».  A  ship  was  insured  **  at  and  from  London  to  any  port  or 

ports  in  the  river  Plate,  until  her  arrival  at  her  last  port 
#1  disohM^  in  the  river  Plate."  There  are  three  ports 
-  in  the  mer  Plate,  which  are  reached  in  the  following 
order  by  a  ship  arriving  from  England:—!.  Maldonado; 
2.  Monte  Video;  3.  Buenos  Ayres.  The  captain,  on  sailing" 
limn  IgwgliMMl^  had  intended  to  proceed  to  Buenos  Ayres,  but 
on  his  arrival  in  the  river  Plate,  learning  that  Buenos  Ayres 
was  in  the  hands  of  the  Spaniards,  then  at  war  with  this 
county,  he  sailed  past  MaldiHiado,  and  put  into  Monte  Video, 
which  was  thm  occupied  by  the  English.  His  intention  was 
to  land  and  sell  his  whole  cargo  there,  and  finish  the  voyage 
at  that  place  if  he  found  the  markets  favourable;  finding  the 
sale,  however,  doUer  than  he  expected,  he  had  not  given  up 
all  thoughts  of  proceeding  on  to  Buenos  Ayres  for  a  mai^et 
with  that  portion  of  the  cargo  which  he  could  not  sell  at 
M<M^  Video,  when  his  ship  was  fouled  in  Monte  Video 
harbour  and  received  the  damage,  to  recover  which  the  und^- 
writer  was  now  sued  under  this  policy**  l^e  Court  held  that 

(u)  Preston  v.  Greenwood  (1784),  4  Dougl.  28,  33;  Me  alw  M«KW© 
Taylor  (1834),  1  A.  &  E.  25. 
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the  plaintiff  could  not  recover,  the  risk  on  the  ship  having  S#ct>  ftoa. 
ocMUB  to  an  end  after  her  being  safely  moored*  for  twenty-four 

hours  in  Monte  Video  (x) . 

In  the  course  of  the  argument  Bay  ley,  J.,  intimated  that  ^ 
the  wiords  "last  port  of  discharge"  must  .mean  "the  last 
practicable  friendly  port  of  discharge";  just  as  in  an  insur- 
ance on  a  ship  "  from  Liverpool  to  any  of  the  Windward 
or  Leeward  Isles,"  Lord  Kenyon  had  previously  held  that 
the  meaning  of  such  policy  must  be  to  any  of  mch.  isles  as 
were  friendly;  for  that  a  hostile  port  could  not  be  in  the 
contemplation  of  the  parties  at  the  time  the  policy  was 
j^lected  (^). 

It  will  he  observed  that  in  this  caee  the  port  originally 
contemplated  as  the  final  port  of  discharge  was  in  a  state  of 
ofMn  hostility  at  the  time  the  vessel  readied  the  river  Plate,  ^ 
80  that  it  would  have  been  abeolutdy  illegal  for  h&t  to  h&ye 
proceeded  to  such  port:  this  is  very  different  from  the  case 
of  a  mere  temporary  obstruction,  or  one  in  which,  though 
there  might  be  danger,  yet  there  woidd  be  no  illegality  in 
proceeding  to  the  final  port;  and  this  constitutes  the  point  of 
distinction  between  this  case  and  that  of  Oliverson  t;. 
Brightman(2;). 


503.  A  policy  on  ship  to  ports  in  a  country  or  district  may,  insurance  to 
of  course,  be  so  worded  that  the  risk  does  not  end  at  the  last 
pcnrt  of  disdbarge. 

A  ship  was  insured  from  Auetralia  "  to  any  port  or  ports,  GrcMkar  9, 
place  or  places  on  the  West  Coast  of  South  America  .  .  .  , 
while  there  and  thence"  to  the  United  Kingdom.  The 
undMrwtiters  re-insured  the  earlier  portion  of  their  nxk  by  a 
policy  "  to  any  port  or  ports,  place  or  places  in  any  order  on 
the  West  Coast  of  South  America  and  for  thirty  days  after 
arrival  in  final  port,  however  en^loyed."  The  ship,  afi 
discharging  her  cargo  at  a  port  on  Ihe  West  Ooast,  was  I 

(.r)  Brown  v.  Vigne  (1810),  12  East,  283. 
(y)  Neilson  v.  Delacour  (179«),  2  Esp.  619. 
iz)  Oliverson  v.  Brightman  (1846),  8  Q.  B.  781;  ante,  §  467. 

43  (2) 
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on  her  w^y  to  a  loading  port  on  the  West  Coast.  Mathew,  J . 
lield  ikaA  the  iviorda  "port  or  ports"  and  "final  p<»rt"  were 
not  limited  to  ports  of  discharge,  and  that  the  risk  still 
endui'ed  at  the  time  of  the  loss  («). 
••To  any  port     In  another  policy  of  re-insoranoe  on  the  same  risk,  the 

orporto,  i  •« 

howvfw        Qiaiise  ute   to  any  port  or  ports,  plaoe  or  places,  in  any  (»der 

^^f^^^  on  the  West  Ooast  of  South  America,  and  for  thirty  davs  in 
Urocker  f ,  7  . 

General        port  after  arrival  however  employed  or  until  sailing  on  next 


voyage,  whidbem  may  fbnt  ooenr."   The  Court  of  Appeal 


also  covered  by  this  policy.  They  considered  that  the  words 
"hofwever  eniployed "  applied  to  the  words  "  to  any pcnrt  or 
flirts,"  «e  "wM  as  to  tiie  wioids  "Ibr  thirty  days  in  port  after 
arrival/'  and  therefore  that  "  port  or  ports  "  included' loading 
ports  for  the  next  voyage  ae  well  as  ports  of  dischai^  (6). 
'  Beemdy  Oie  qneetkn  what  is  the  "final  pwt "  arose  in 

a  ease  where  the  wtofds  "however  employed  "  had'  not  boen 
add^  as  in  the  previous  cases.  A  steamship  was  insured  by 
aai  Dtdinaiy  LUiyd'e  policy  £at  a  T^^agefiom  the  riveir  Plate 
**  to  any  port  or  ports,  place  or  places  in  France  and/or  the 
United  Kingdom  (final  port)  including  Mediterranean  via 
any  ports  in  any  order."  She  discharged  purt  of  her  carg^ 
at  St.  Naniie  aad  oomi^bted  her  discharge  at  Havre.  She 
tbsii  sailed  for  Barry  for  hunker  coal  and  was  lost  on  the 
way.  The  House  of  Lords  held  unanimously  that  the  words 
"  final  port  "  w<ere  not  limited  to  the  United  Kingdom,  and 
thiat  on  Hie  true  oons4riicti<m  of  thepolioy  "  final  port "  imeant 
the  final  port  of  discharge,  so  that  at  the  time  of  the  loss  the 
insured  voyage  had  come  to  an  md.  As  is  nsaal  when  ^pa 
ana  BMimd  hy  the  ordinary  Lloyd's  pdiey,  the  winds  "  upon 
the  goods  and  merchandises  until  the  same  be  there  dis- 
•  charged  and  safely  landed"  were  allowed  to  remain. in  the- 
polioy, aad  hoth  Lord  Halduie  and  Lord  Atkinson  eon- 

(a)  Cioeker  v.  Stnrge,  [1897]  1  Q.B.  SM;  ft  L.J.Q.B.  tt4; 
Spalding  v.  Crocker  (1897),  2  Com.  Caa.  189. 

(b)  Crocker  v.  General  Ins.  Ok  of  TriMte  (IWT),  2  Cmm.  Ckf.  2S8;: 
la  the  C.  A.,  3  Com.  Caa.  22. 
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sidered  that  in  determining  the  intention  of  the  parties  tliese  S««t.  503. 
words  ought  to  he  taken  into  consideration.  Lord  Dimedin, 
00  the  other  hand,  was  of  opinion  that,  having  regard  to  the 
time-honoured  practice  of  using  the  same  form  of  policy 
for  insurances  both  of  ships  and  goods,  without  deleting  the 
phrases  ina^^ioahle  to  the  snhject  of  the  insurance,  no  con- 
tusion could  be  drawn  from  the  intention  of  these  words  in 
the  policy;  but  he  also  held  that  the  voyage  insui-ed  had  come 
to  an^end  at  Havre,  mainly  on  the  ground  that  the  progress  of 
the  ship  from  Havre  to  Barry  was  not  the  finishing  of  the  old 
voyage,  but  a  preparation  for  a  new  one,  and  that  if  "  final 
port"  did  not  mean  Qml  port  of  disdiarge  there  was  na 
proper  det^pmination  oi  the  tmmnm  ad  quern  which  would 
save  the  policy  from  vitiation  on  the  ground  of  uncer- 
tainty (c). 

ftOi.  If  a  ship  ^tiiely  abandons  the  voyage  insured,  and 
finally  gives  up  all  hopes  of  proceeding  to  the  port  of  her 
original  destination,  the  risk  on  the  ship  is  at  an  end  imme-  to  proceed 
diat^y  that  determinatum  is  d^nitely  f<»rmed.    If,  on  the  ^^ai 


other  hand,  the  ship,  yielding  to  the  inesistihle  force  of 
present  circumstances,  merely  puts  back  or  lies  by  for  a  time 
with  the  intention  of  ultimately  proceeding  to  the  original 
terminus,  she  is  deeaiaed  still  to  be  on  the  voyage  insured,  and 
the  risk  continues  till  she  arrives  at  the  final  terminus.  In 
order,  however,  that  this  should  be  so,  the  obstruction  must 
be  only  tenip<»«zy  in  its  nature;  and  the  ultimate  p<»nt  of 
destination  must  continue  the  same. 

A  ship  insured  to  a  port  in  the  Baltic,  finding  it  blocked 
up  with  ice,  took  shelter  for  the  winter  in  a  place  as  near  to 
it  as  she  could  safely  go,  and  waited  till  the  spring,  when,  on 
the  first  thaw,  she  sailed  for  it  again;  the  risk  on  the  ship 
was  held  to  continue  till  her  arrival  there  (c2). 

But  whesB  a  ship  inmued  from  hmdm  to  Bmd,  hearing  BkOmhtgea 

V.  London 
Assurance  Co. 

(c)  Marten  v.  Vestey,  [1920]  A.  C.  307. 

id)  See  Blaokenhagen  v.  London  Ass.  Co.  (1808),  1  Camp.  464,  455; 
and  Blown  r.  Vigne  (1810),  12  East,  28a. 
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S«ct.  504.  of  an  embargo  at  Hevel,  sailed  back  from  the  Baltic,  by  orders 
of  a,  Bhtiah  mui-af-mry  to  Gojpenhagoii  Boads,  and  then, 
entirelj  abandoning  her  voyage,  aooompanied  the  fleet  to 
England;  Lord  Ellenborough  nonsuited  the  plaintiff  on  the 
ground  that  the  risk  had  terminated  under  this  policy,  at  all 
eivwilB,  directly  the  ship  had  sailed  ba<^  to  Ibf^and  from 
Copenhagen  Roads  (e) . 

His  Lordship,  however,  remarked,  that  had  the  ship  been 
oomifl^  hMpe  aa  the  best  means  of  getting  finally  to  fievel, 
and  had  th&ie  been  a  possibility  of  her  aooomplishing  that 
object  when  the  loes  happened,  she  might  still  have  been 
oonsidered  in  the  oomse  of  the  voyage  insured;  but  that  all 
Uiioii§^t  of  oimiipletii^  her  (Mnginal  voyage  seemed  to  have 
been  abandoned  when  she  sailed .  home  from  Copenhagen 
with  the  fleet  (/). 

In  siidh  cases,  in  fact,  the  risk  may  bo  held  to  continue  on 
the  ship  daring  the  whole  period  in  whi<^  she  oan  be  fairly 
oonsidered  as  taking  measures  with  a  view  to  ultimately, 
airiring  at  the  port  of  destinatioa;  but  she  will  not  be  pro- 
tected if,  whm  tamed  away  or  foreed  to  desist  from  proceed- 
'  '  ■  ing  to  her  original  port,  from  its  being  in  the  hands  of  the 
enemy,  she  forthwith  prosecutes  a  new  voyage  to  the  nearest 
fnsncUy  port,  eten  &oogh  it  be    Toyage  of  neeessity  {g), 

j^unidoa  ^be  duration  of  the  risk  may  be  prolonged  by  usage, 

JJ^J^**^^^  to  illustrato  which  principle  reference  may  still  be  made  to 
the  cases  on  the  trade  of  the  East  India  Company's  riiips. 
By  the  oraal  course  of  that  trade,  the  ships  on  arriving  out 
Irere  liable  to  be  employed,  at  the  discretion  of  the  different 
pcesidential  gorenunents,  in  intermediato  voyages,  or  in  what 
Ma  oaOed  tiia  oonntiy  trade,  iA»  charter-partiee  giving  per- 
mission to  prolong  the  ship's  stay  for  a  year  or  more.  The 
were  were 


(#>  miat— lii^iin  «.  haakm  Am.  O9.  (1808),  1  Ckmp.  46i. 
(f)  fflMiwlngwi  V.  iMMkm  Am.  0».  (1808),  1  Guip.  466.  • 
(^)  FtakiA  V.  Tuniio  (1808),  11         ».   Tkb  Um  oiikm  Uaited 
Slalit  MMW  in     diSwint:  mo  jMwt,  §  808. 
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uniformly  held  to  cover  all  intermediate  voyages  in  the  Sect.  605. 
Indian  seas,  unless  restricted  by  special  clauses  {h) .  So  great, 
indeed,  was  the  inflo^ioe  of  usage  in  the  construction  of  these 
policies  that  a  policy  00  a  company's  ship  containing  a  liherty 
to  touch  and  stay,  but  not  to  trade,  would  yet  protect  the 
ship  while  engaged  tm  one  and  even  a  second  country  voyage 
lor  trading  purposes  (i). 

It  was  at  one  time  a  rule  in  the  East  India  trade  that  a  Pregton  r. 
wyage  to  China  was  not  to  be  held  included  in  a  policy  on  a  c^^eenwood. 
company's  i^ip,  unless  China  were  expressly  named  in  the 
instrument;  where,  however,  it  clearly  appeared  that  the 
ship's  destination  for  CJiina  was  publicly  known  at  the  India 
H<Hise,  and  £hat  the  premium  was  the  same  as  it  would  have 
been  on  a  China  voyage — although  the  insurance  in  terms  was 
only  "  from  London  to  Madras  and  Bengal,  or  the  ship's  last 
port  of  discharge  of  her  Europe  cargo  beyond  the  Capo  of 
Good  Hope'*— Lord  Mansfield  held,  that  althou^  the  word 
China  was  not  introduced  into  the  policy,  yet,  as  the  wordls  in 
themselves  certainly  extended  to  China,  the  risk  uuder  the 
micumstances  UMist  he  oonsidered  as  continuing  on  the  ship 
till  her  arrival  in  China,  for  the  underwriters  must  clearly  be 
considered  to  have  contemplated  the  ship  s  proceeding  thither 
:when  they  subscribed  the  pddcy  (/). 

606.  If  a  new  termmus  ad  quern  be  substituted  tor  <^e  substitution 

original  one  by  a  memorandum  indorsed  on  the  policy,  the  ^^.^^^^^ 
risk  will  terininate  there.  ««««  ^7  ^ 

cc  m        T  .  1       -r*!  •!  agreement. 

In  the  case  of  a  ship  remsuzed   from  Liverpool  to  Phila-  g^^^^^ 
delphia  and  back  to  the  United  Kingdom,"  it  was  found  that 
a  large  part  of  her  homeward  cargo  had  been  sold  by  the  limited  of 
diarteser  to  {»e«SQOS  in  Antwerp,  and  the  underwriters,  at 

(A)  Salvador  v.  Hopkins  (1766),  3  Ban:!.  1707;  Gregory  v,  dirifltlB 
(1784),  3  Dongl.  419;  1  Park,  104;  1  Manfaall,  Ins.  «73. 

(0  FarquhafMtt  V,  Hmitor  (1786),  1  Fuk,  106;  1  Macahall,  Ins. 
874;  Gregory  v,  CSiristie,  qtid  9Wfra, 

(J)  PrMton  Gnenwood  (1784),  4  Boogl.  28.  Sea,  !iow«fer,  amte, 
S  67.  Boiler,  J.,  haA  im  a  former  triftl  duwotod  iSub  jmy  to  tad  for 
the  dflfondrafei* 
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roqiieel  of  the  assured,  indorsed  the  policy  thus:  "In  con- 
sideraticm  of  m  additional  premium  of  7s.  6d.  per  cent.,  it  is 
heiebjr  agreed  to  allow  the  vessel  to  go  to  Antwerp."  The 
TesBel,  without  calling  at  the  United  Kingdom,  had  arrived 
in  the  outer  dock  of  Antwerp  when  the  captain  was  ordered 
hj.  telegraph  to  Leith.  He  sailed  for  Leith  as  soon  as  ha 
ooiddy  and  on  his  way  thither  his  ship  was  totaUy  lost  by 
perils  of  the  seas.  It  was  held  that  the  memorandum  con- 
strued with  the  policy  might  mtean  to  Antwerp  by  way  of  the 
United  Kiftgdom,  bat  wiiether  this  w  not,  that  Antw^  was 
certainly  to  be  tak^  to  be  the  final  port  of  her  destination, 
and  consequently  that  the  ship  was  not  protected  by  the. 
policy  at  the  time  of  hw  loss  (j^) . 

Wi.  Gen^ral^y  ^leaking,  the  underwriter  on  a  sea  policy 
only  insures  against  sea  risks,  and  consequently  is  not  respon- 
sible for  any  loss  that  may  take  place  on  shore.  Usage,  how- 
ever, in  this,  as  in  all  other  cases,  is  the  great  relator  of  the 
rights  of  parties  under  policies  of  insurance;  and  sect.  2  (1) 
of  the  Marine  Insurance  Act,  1906,  declares  that  a  contract  iof 
marine  insurance  may,  by  usage  of  trade,  be  extended  so  as  to 
protect  the  aarared  agiainst  losses  on  any  land  risk  which  may 
be  incidental  to  any  sea  voyage.  Thus,  if  it  can  be  shown 
that  ship's  furniture  or  stores  are  regularly  landed  at  certain 
.parte  of  a  voyage  by  the  usage  tmde,  they  are  as  much 
within  the  protection  ai  a  policy  on  ship  while  thus  put  on 
shore  as  when  on  board  the  ship  herself  (^). 

508.  An  insurance  on  a  ship  "at"  a  port  or  place  in 
relation  to  a  voyage  is  not  common.  In  a  recent  case, 
Iwfwever,  the  question  whether  the  rkk  had  attadied  ftnm 
en  a  p<^cy  oi  re-insurance  expressed  to  be  "at  and  from 

July  1,  1904,  until  August  31,  1904,  ....  whilst  at  port 
or  porte,  place  or  pUoes  in  New  Caledonia,"  the  <»iginal. 

(Xr)  stone  v.  Marine  lug,  0».,  Oeesa,  Ltd.  of  Ooiheobiuir  (1874). 

1  Ex.  D.  81. 

(0  Pelly  V.  Royal  Exch.  A».  Cfc.  (17d7),  1  JBurr.  3il; 
V.  Whitmore  (1791),  4  T.  R.  206. 
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insurance  being  for  a  voyage  from  New  Zealand  to  Nehone,  8— fc? 
New  Caledonia,  and  while  there  and  th^ce  to  Grangemouth. 
A  leas  oceitrred  while  the  ship  was  prooeeding  through 
Gazelle  Passage  on  the  coast  of  New  Caledonia,  on  her  way 
to  Nehone.  Walton,  J.,  held  that  the  assured  could  not 
recover  ("Hi). 

Ships  are  frequently  inaored  at  low  premiums  against  <*  Port 

harbour  risks  by  policies  called  "port  "  or  "  harbour " 
policies. 

A  ship  wlas  insured  by  such  a  policy  for  a  week  "  while  at 

Leith."  Evidence  was  given  to  prove  that  it  was  the  custom 
at  Lloyd's  to  treat  "  port "  policies  as  ceasing  to  attach  when 
the  vessel  unmoors  with  the  intention  of  prooeeding  on  lier 
voyage.  Accordingly,  Mathew,  J.,  held  that  the  words 
"  while  at  Leith  "  were  equivalent  to  "  while  lying  at  the  port 
of  Leith,"  and  that  the  risk  terminated  when  the  ship 
unmoored.  The  learned  judge  also  intimated  that  a  differ^l 
construction  might  be  put  on  the  words  if  it  could  be  shown 
that  the  underwriter  intended  to  cover  a  larger  risk  (») . 

In  a  later  case  Hamilton,  J.,  held,  after  admitting  efddbnoe 
as  to  the  meaning  of  "  port  risk,"  that  in  the  abeenoe  of 
express  words  to  the  contrary,  "  the  risk  under  a  port  risk 
policy  ceases  when  the  ship,  heing  fitted  and  equij^ied  for 
sea,  and  possessed  of*  her  olearanoee,  cir&w,  and,  if  neoessary 
her  cargo,  comimences  to  navigate  upon  her  voyage,  and  no 
longer  remains  moored  in  the  port  in  the  course  of  preparing 
for  the  voyage"  (o). 

In  Whitde  v.  Mountain  {p)  a  houseboat  was  insured  by  a 

(m)  Maritime  Ins.  Oo.  y.  Alianza  liis.  Co.,  [1907]  2  K.  B.  660. 

(»)  Hunting  v.  Boulttm  (1896),  1  Cbm.  Gas.  120.  A  policy  on  a 
yeflsel  in  harbour  ''while  securely  nioored"  was  held  by  Lord  'EUml- 
borongh  to  allow  of  her  being  moved  in  Ihe  haxboor.  Anon.  9.  Weiib- 
more  (1808),  6  Esp.  109.  For  the  meaning  of  "laid  np  in  port"  witii 
i«£erence  to  a  ftipolatkMi  for  return  of  preminm,  Me  fwce,  Vol.  U. 

(o)  Mersey  Motoal  Underwriting  Aaen.  ik  Poland  (1910),  14  Cbm. 
Ctne.  206. 

(p)  [1920]  1  K.  B.  447.  The  asBured's  intention  was  not  to  bring 
^e  houseboat  back  to  the  Hamble,  but  idfter  oywrhanKng  to  lay  her  up  in 
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*^  ti^oe  policy  "  whilst  anchored  in  a  creek  off  Netley,  however 
employed.  With  liberty  to  shift."  The  policy  oontained 
a  daiise:  "Indiidiiig  all  ol  doeking,  ondooidng,  o^g- 
iiig  dotks  Mid  gtoiiig  on  gridinm  or  graving  docks  as  may  be 
required  during  the  currency  of  this  policy."  The  house- 
boat was  th^  anchoced  in  the  meat  Hamble,  Soathanqyton 
Wate,  which  it  was  agroed  between  the  parties  was  to  be 
regarded  as  a  creek  off  Netley.  During  the  currency  of  the 
policy,  the  assured  had  her  moved  from  the  Hamble  to  a  yaid 
in  the  Itohen,  seren  nuks  distant,  tc  be  placed  cm  a  gridiron 
fwr  OYerhanling  and  repairs,  this  yard  being  the  nearest  and 
most  convenient  with  a  gridiron,  and  she  sank  while  being 
moYed,  close  to  the  jud.  Biolhache,  J.,  hekt  that,  by  reason 
€f  the  libwtf  to  i^t,  the  honseboat  was  protected  by  the 
policy  at  the  time  of  the  loss.  The  judgment  was  affirmed 
by  the  Court  of  Appeal  on  a  different  ground,  viz.,  that  the 
taking  id  the  houseboat  to  the  yard  was  authcnrized  by  the 
docking  clause.  Bankes,  L.J.,  was  of  opinion  that  the 
liberty  to  shift  only  meant  to  shift  from  one  anchorage 
in  the  HamUa  to  another;  and  Sorutton  and  Atkin,  L.J  J., 
while  not  expressing  a  definite  qHnion  on  this  point,  inclined 
to  this  view.  -  ' 

Fire  poi%  on     500.  The  question  of  the  duration  of  the  risk  in  a  fire 
policy  on  a  d&ip  arose  in  a  otm  in  whichi  the  facts  were  a» 

follow: — The  policy  was  for  a  certain  time  on  a  steamship 
lying  in  the  Victoria  Docks,  London,  with  liberty  to  go  into 
a  dry  dock.  Li  oider  to  enable  the  ship  to  enter  the  dry~ 
dock,  it  was  neoeesary  to  remove  part  of  her  paddle  wheels. 
When  she  left  the  dry  dock  she  was  moored  in  the  river  for 
ten  daja,  £or  the  purpoee  of  having  her  paddle  wheels  replaced 
bt£m  returning  to  the  Victoria  Docks,  and  bef<n!e  this  opera- 
tion was  completed  she  was  burnt  in  the  river.  The  paddle 
wheels  could  have  heea  rcplaoed  in  the  Victoria  Docks,  but  it 


the  lichen.  It  was,  however,  held  that  until  the  doddiif  WM  oon^ 
l^eted,  the  question  of  ike  abandonment  of  the  adrea^tm  did  moi 
ariw.  The  m»  i>  nader  appeal  to  tha  H<wm>  elLoids. 
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was  cheaper  to  do  this  in  the  riiner,  and  there  was  evidence 
that  in  similar  cases  it  was  usual  to  replace  them  outside  the 
docks.  In  the  docks  there  were  appliances  for  extinguishing 
fiie,  and  pieoautiims  were  ixikm  against  fire,  which  were 
wanting  in  the  river.  The  House  of  Lords  held,  affirming 
the  decisions  of  the  Court  of  Common  Pleas  and  of  the 
Exchequer  Chamber,  that  the  assured  could  not  recover.  The 
Loids  and  the  judges  were  almost  unanimous  in  conaidering 
that  under  the  liberty  to  go  into  dry  dock  the  ship  was  pro- 
tected during  the  transit  to  and  from  the  dry  dock,  hut  it  was 
held  that  this  piotecticm  could  not  be  ext^ded  to  protect  her 
during  her  stay  in  the  river  for  a  diflPerent  purpose  (g).  In 
the  Exchequer  Chamber  Blackburn,  J .,  expressed  the  opinion 
that  there  was  tibe  following  distinction  between  an  ordinary 
voyage  policy  and  such  a  fire  policy  as  this  one;  while  in  the 
case  of  a  voyage  policy  a  deviation  destroys  the  policy,,  the 
learned  judge  thought  that  there  wias  no  reason  why  the 
ship  should  not  be  taken  out  of  the  fdaoe  to  which  the  p<dicy 
attached  and  so  cease  for  a  time  to  be  covered,  and  be  then 
brought  back  to  it,  when  the  risk  would  again  attaxih  (r). 

510.  The  object  of  an  insurance  on  freight  ia  to  protect  the  rnoeption  and 

shipowner  from  being  deprived,  by  any  of  the  perils  insured  o?the  ri»k  on 
against,  of  the  benefits  he  would  otherwise  derive  from  the  freight, 
aff  reightnmit  of  his  ship  or  the  carriage  of  his  goods  or  thoae 
of  another. 

The  duration  of  the  risk  on  freight  is  a  matter  which,  as  Distinction 
iwe  have  alreadj  pointed  out,  is  often  confounded  with  the  I^^^^q 
diffeimit  questimi  ^ther  the  assured^had  at  the  time  of  the  l^^^'^l 

of  Uieriak. 

Pearson  v.  Oommeraial  Union  Aas.  Co,.  (1863),  15  G.  B.  N.  S. 
S04;  33  IaJ.G.P.  86;  in  iiie  Bndi. Clk.  (1873),  L.B.  8  CP.  MS; 
In  tiM  Hoose  of  Linds  (1876),  1  App.  Om.  499.  See  abo  WbUlie  v. 
Momttein,  supra,  ^  606. 

(r)  L.  B.  8  O.  P.  646.  AaollMr  oaae  on  the  oontimMuw  of  tiw  risk 
to.«i.p<*te7kO»rt«.««.I«™»e.(k.(18«),«ll«.P.O.  ^ 
616.  The  insnmioe  was  for  twelve  momttis  <m  a  atoanHihip  "  now  lying 
In  Tait's  Dock,  Montreal,  and  intended  to  navigate  the  St.  Lawrence 
and  Li^es."  Th»  ahip  never  left  the  dock  and  was  burnt  alter  beii^ 
ttmw  for  ekwm  monUui,  and  the  kas  waa  held  to  be  oovered. 


■ 
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hm  m  insfirable  inteiest  in  fi«ight.  Wheth^  tliere  be  an 
insurable  interest  is  a  matter  independent  of  the  policy.  If 
at  the  time  of  the  loss  the  assured  had  no  insurable  interest, 
he  cannot  maintain  an  action,  however  the  policy  be  worded. 
If  on  the  other  hand  he  had  an  iimmUe  iiitM:e8t^  the 
questimi  arises  -^ther  the  loss  occurred  within  the  limits  of 
place  or  time  fixed  by  the  policy  (s). 

Thus,  where  a  poii<^  was  effected  on  frmght  at  and  from 
any  port  or  ports  of  loading  on  the  weet  coast  of  South 
America  '  to  the  United  Kingdom,  and  the  policy  also  oon- 
tained  a  clause  saying  that  the  freight  was  to  be  covered 
''from  the  time  of  the  engagement  of  the  goods/'  the  Court 
of  Appeal  held,  that  notwithstanding  the  "engagement" 
clause,  the  assured  could  not  recover  for  a  loss  of  freight  due 
to  the  loss  of  the  ship  before  she  reached  her  iiBt  loadingi 
port  in  Sooth  America  (i^). 

511.  When  the  freight  which  is  the  subject  of  the  policy 
is  freight  proper,  i.e.,  the  priee  to  be  paid  to  the  shipowner 
by  the  merchant  for  the  carriage  of  goods  in  the  ship  on 
arrival,  Arnould  stated  that  the  following  rule  (as  to  the 
commencement  of  the  insurable  interest  and  the  attachm^ 
of  the  risk)  was  established  by  the  cases  (w): — "Where  a 
cargo  has  been  contracted  for  and  is  ready  to  be  shipped  on 
board  at  the  time  of  the  loss,  and  the  ship,  being  otherwise 
in  a  condition  to  reoeive  ^  caigo,  is  only  prevented  ftom 
doing  so  by  the  intervention  of  the  perils  insured  against, 
the  policy  on  freight  attaches,  and  the  underwriters  are  liable 

(•)  Arnould,  in  the  chapter  on  ivnrable  intetrest,  confined  himself 
to  a  statement  of  general  principles,  and  in  the  present  chapter  dis- 
cussed the  question  of  insurable  interest  in  freight  at  great  length. 
Maelaehlan  adhered  to  this  arrangement.  In  this  edition,  as  in  the 
throe  preceding  ones,  it  has  been  thought  advisable  to  deal  fully  with 
the  question  of  insurable  interest  in  its  proper  place,  and  much  of  the 
matter  which  in  earlier  editions  was  in  this  chapter  has  been  iransferied 
to  that  on  insurable  interest.    See  ante,  §§  262—279. 

(0  The  CopmleBS  (C.  A.),  [1896]  P.  237;  see  also  Jones  v.  Xep- 
mt  MttiM  Im.  0».  (1872),  L.  B.  7  Q.  B.  702. 
(«>  2Bd  «d.  p.  m;  M»  alio  M  «d.  pp.        289,  ciM  mnte,  §  266. 
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for  the  loss  of  the  whole  freight  which  would  have  been   S«ct.  Sll. 
earned  on  the  voyage,  mm.  though  no  part  of  the  cargo  has 
ever  been  shipped  at  all"  (a?).  ' 

It  has  been  submitted,  after  an  examination  of  the  cases 
on  which  the  learned  author  relied,  that  there  is  an  insurable 
interest  in  freight  proper  when  t^e  assured,  having  a  valid 
contract  for  freight,  has  taken  steps  towards  the  earning  of 
the  freight  {;y),  and  the  editors  also  submitted  in  the  last 
edition  before  tl^  Marine  Insurance  Act,  1906,  came  into 
force,  that  according  to  the  later  authorities  the  rii^  attadbed 
at  the  same  time  {z).  It  has  also  been  suggested  that  there 
may  perhaps  be  an  insurable  interest  in  freight  as  soon  as 
a  contract  under  which  freight  will  be  earned  has  been 
concluded  {a) . 

The  Question  of  the  attachment  of  the  risk  has  been  settled    At  and 
in  accordance  with  Amould's  statement  of  the  law,  by  the  place  of 
Marine  Insurance  Act,  1906,  Rule  3  (d)  in  the  First 

Schedule  being  as  follows: — 

Where  freight,  other  than  chartered  freight,  is  payable 
without  special  conditions  and  is  insured  "  at  and  ttom  " 

a  particular  place,  the  risk  attaches  pro  rata  as  the  goods 
or  merchandise  are  shipped;  provided  that  if  there  be 
cargo  in  readiness  which  belongs  to  the  shipowner,  or 
which  some  other  person  has  contracted  with  him  to 
ship,  the  risk  attaches  as  soon  as  the  ship  is  ready  to 
lee^ve  saeli  oasgo  (6). 

(x)  Tbe  aaiiMmtieB  eited  aro  Ifoii^oiiieiy  v.  Eggington  (1789), 
8  T.B.  862;  Trnacott  v.  Ohnrtie  (1820),  %  Biwl.  &  B.  320;  Parke  v. 
Hebeoii  {ciyca.  182€),  cited  ibid.  326;  Warre  v.  MUler  (1825),  4  B.  & 
Cr.  '538;  Flint  v.  Flemyng  (1830),  1  B.  &  Ad.  45;  Dera^  r.  J'Anaoa 
(1839),  5  Bing.  N.O.  519. 

(y)  Ante,  §§  268—271,  278,  279a. 

{z)  See  antfi',  §§  270,  271. 

(a)  Ante^  §  279. 

{b)  Mr.  Arthur  Cohen  says:  "This  rule,  if  int'erpret<ed  according"  to 
the  ordinary  meaning  of  the  words,  overrules  certain  cases  "  (he  cite-* 
Parke  v.  Hebson,  Truscott  v.  Ohrifltie,  Warre  v.  Miller,  Bevaux  v. 
J'Anson,  Flint  v.  Flemyng,  mprff,  note  (a?))  "which  decided  Hfeat, 
although  the  ship  be  not  xeady  to  leoeiTe  the  goods,  the  policy  wiU^ 
nevertheleM,  oow  iiw  Imi^t  in  trespeet  of  tfaeaa,  if  tiiere  he  a  Uading' 
oontract  fi»  tiie  ditpmeiKt  of  them.   It  nemains  to  be  seen,"  lie  adds. 
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Sne^sis.^  mg.  Dulj  diff«rm)e  lattde  by  tlus  role  between  an 
Oommenoe^  instmuioe  onk  freight  proper  and  one  on  the  freiglit  of  goods 
on  fr^ht  of  belonging  to  the  shipowner  himself  is  that  as  the  shipowner 
'    cannot  have  a  oontrad;  for  the  carriage  of  the  goods,  he  must 


instead  thereof  have  ffoods  d  hm  own  in  readiness  to  be 

shipped  (c). 

S^7^  ^'         Li  Devaux  v.  J 'Anson  (d)  the  policy  was  on  freight  "at 
and  from  Gakmtta  or  any  port  or  place  on  the  Gimxnandel 
coast."    The  ship^  having  been  r^Miired  at  Ooringa,  on  the 
Coromandel  coast,  was  about  to  be  lloated  out  of  dry  dock  in 
order  to  be  loaded  in  the  river  there,  when  she  was  lost.  At 
that  tune  ihe  cargo,  bel<mging  to  the  shipowner,  was  lying  in 
warehouse  seven  miles  away,  ready  to  be  brought  to  the  ship. 
It  was  argued  that  the  shipowner  could  not  recover  for  a  loss 
oi  ^rdght,  beoanae  the  ship  was  not  ready  to  neoeiTe  the  goods 
and  the  goods  were  not  ready  to  be  pat  on  board;  bat  the 
Court  held  that  the  risk  had  already  attached.    All  that  they 
thought  necessary  to  determine  with  regard  to  the  cargo  was 
that  it  mini  have  beo(»aie  the  prqp^rty  of  the  parties  insoied 
by  a  contract  made  with  a  view  to  its  being  sent  on  board 
and  actually  in  a  state  of  readiness,  reference  being  had  to 
the  natoTO  and  description  of  the  voyage  insored,  to  be  put. 
on  board  when  the  ^p  arrives  at  the  place  of  deposit "  (e). 
If  readiness  to  receive  the  cargo  in  Rule  3  (d)  implies  that 
the  ship  must  actually  be  in  a  position  to  take  the  cargo  on 
board,  this  deeision  is  not  eoomaibaat  with  the  role  (/). 

"wh&&ur  the  Courts  will  giv»  «  rtatj  atoained  interpretation  to  the 
Avord  '  ready  '  by  holding  that  the  goods  are  ready  to  be  shipped  and  the 
ship  xeady  to  receive  them,  if,  Imt  for  the  perils  insured  against,  the 
goods  would  in  the  ordinary  coarse  of  things  have  been  shipped  on  bourd' 
the  vessel " :  Halsbury's  Laws  of  Faigland,  vol.  zvii*  art.  776. 
(c)  See  ante,  §§  268,  279. 
id)  (1839),  5  Bing.  N.  O.  519. 

(e)  Ibid.  p.  539.  In  Flint  v.  Flemyng  (1830),  1  B.  &  Ad.  45,  the 
assured  also  claimed  for  a  loss  of  freight  on  hi^  own  goods;  their  (sutua- 
tion  at  the  time  of  the  loss  is  not  stated  in  the  report. 

(/)  The  Court  did  indeed  say  that  the  ship  was  at  the  time  of  the 
loM  quite  nady  to  go  ifco  sea,  and  to  reonre  the  cai^  on  board.  Yei. 
flhe  was  Boi  tten,  in  fael,  able  to  take  the  cargo  oa  boavd,  aai,  m  ike 
km  iiapini,  waa  Tiililr  ta  %a  ywpwitedi  Hei  aw  xaaflhiag  her  aetnal 
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513.  When  the  interest  insured  as  freight  is  chartered   Sect^  618. 
freight,  i.e.,  a  fixed  sum  stipulated  to  be  paid  to  the  ship-  Commence- 

-  ment  of  nsk 

owner  hj  the  terms  of  a  diart^fiartj  for  the  use  of  his  ship  on  duurteced 

(or  part  of  it)  on  an  entire  voyage  therein  described,  the  rule  ^^^^^^ 
as  to  the  attachment  of  the  risk  was  thus  stated  by  Arnould: 
"  In  sueh  oases,  as  the  so-called  freight  is  secured  to  the  ship- 
owner by  one  entire  contract  for  the  whole  voyage,  it  is  clear 
that  his  inchoate  right  to  such  freight  accrues  from  the  very 
inception  of  the  voyage  described  in  the  charter-piu^y;  and 
consequendy,  if  commensuratdiy  insured,  his  risk  under 
a  policy  on  such  freight  commences  from  the  same 
period  "  (^). 

A  series  of  cases,  moat  of  which  have  already  h&m  dis^ 
cussed  in  the  chapter  on  insurable  interest,  ^ows  clearly 

that   the   risk   under   the  policy  attaches   under  these 
circumstances  {h) . 

Thus  where  a  ship  was  chartered  to  proceed  from  Oaioatte  Foley  v, 
to  Mauritius,  and  from  Mauritius  to  Akyab,  and  at  Akyab  in°*,^nct^Co. 
to  load  a  cargo  for  the  United  Kingdom,  a  policy  on  this  of  Sydney, 
freight   at  and  from  Mauritius  "  was  held  to  attach  as  soon 
as  the  ship  arrived  at  Mauritius:  for  there  was  already 
an  inception  of  the  charter-party  voyage,  and  therefore  an 
insurable  interest,  when  the  ship  sailed  from  Calcutta  (i). 

Of  course,  if  die  insurance  be  from  "  a  place  only,  die 
policy  cannot  attach  until  the  ship  breaks  ground  on  the 
voyage  insured  (A?). 

loading  place.  See,  however,  as  to  the  meaning  of  "  readiness "  in 
relation  to  a  contract  of  aflfreightment,  Leonis  SS.  CJo.,  Ltd.  v,  llitfc', 
Ltd.,  [1908]  1  K.  B.  4!99.   See  aUo  note  (6),  »upra, 

(ff)  2nd  ed.  p.  632. 

(A)  Thompson  v.  Taylor  (1795),  6  T.  R.  478;  Atty  v.  Lindo  (1805), 
1  B.  &  P.  N.  R.  236;  Horncastle  n.  Suart  (1806),  7  East,  400;  Mackenzie 
V.  Shedden  (1810),  2  Camp.  431;  Davidson  v.  Willasoy  (1813),  1  M. 
ft  S.  312;  Ellis  V.  Lafone  (1853),  8  Ex.  546  ;  22  L.  J.  Ex.  124;  'Foley 
V.  United  Pire  and  Marine  Ins.  Oo.  of  Sydney  (Exch.  Cli.)  (1870), 
L.B.  5  CP.  155;  Ban^  i;.  Poitetr  (1873),  L.  R.  6  H.  L.  83.  Sea 
ante,  H  272—274. 

(t)  Foley  r.  UiiHed  PIre  and  Marine  Ins;  Cb.  of  Sydney  (Exch.  Ch.) 
(1870),  L.  R.  5  O.  P.  156. 

(*)  Mar.  Ins.  Act,  im,  Sched.  I.  role  2,        §  473. 
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Barber 


DURATION  OF  THE  RISK  ON  FREIGHT.     [PART  I. 

A  previous  voyage,  on  which  freight  is  being  earned,  is 
frequeiitly  in  team  inoorporated  into  the  ohiurlered  voyage. 
If  the  policy  <m  freight  he  intended  to  cover  the  freight  to  he 
earned  on  the  latter  voyage,  it  will  no  doubt  sometimes  be 
necessary  to  descrihe  the  freight  specifically.  Thu«,  in 
lUfilrin  V.  Potter  (Z),  it  was  agreed  hy  charter-party  that  the 
*'  Sir  William  Eyre,"  then  on  a  Moyage  from  the  Clyde  to 
New  Zealand,  should  proceed  to  New  Zealand  with  a  cargo 
for  own^'s  benefit,  and  thence  to  Galciitta,  and  there  load  a 
cargo  for  Liverpocd  for  the  charterer.  The  owners  of  the 
ship  effected  a  policy  on  homeward  chartered  freight  "  at  and 
from  the  Clyde  to  New  Zealand,"  and  it  was  not  disputed 
that  there  was  aa  insnraUe  interest,  and  that  the  risk  had 
attached,  during  the  voyage  to  New  Zealand.  It  is,  how- 
ever, apprehended  that  if  the  policy  had  been  simply  on 
freight,  it  woald  have  covered  the  mitwafd  and  not  the 
homeward  !&eight. 

The  case  of  Barber  v.  Fleming  (m)  has  established  that 
there  may  he  an  inaorable  intereat  in  chartered  freight  before 
the  ino^tion  of  ike  voyage  described  in  terms  in  the  charter- 
party.  The  policy  was  ''on  freight  chartered  or  otherwise" 
at  and  from  Bombay  to  Rowland's  Island,  while  there,  and 
thence  to  the  United  KingdcMn.  The  ship  had  been  chartered 
on  the  7th  of  August  for  a  voyage  from  Rowland's  Island  to 
the  United  Kingdom,  and  was  required  to  be  at  Rowland's 
Island  on  the  following  1st  of  June;  but  the  charter-party 
did  not  stipulate  tl^it  she  should  sail  direct.  She  sailed  in 
ballast  from  Bombay  to  Rowland's  Island  and  was  lost  on 
the  voyage  thither. 

The  Goort  d  Queen's  Bench  held  that  the  insurable 
interest  in  the  freight  to  be  earned  under  the  charter-party 
had  commenced,  and  that  the  plaintiff  could  recover  (w). 
What  the  podtiim  would  have  been  ilthe  ship  had  carried  a 
cargo  fmm  Bombay  to  Howland's  Idand  is  a  questicm  which 


f>  (1S7S),     ».  «  M.  I..  8S. 
(m)  (18t9),  L.  B.  #  a.  B.  59. 
(m)  See  m»i0,  §  2M,  wlmij  tbe 


k  diioiiised  at  toagtii. 
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was  raised  during  the  argument  and  referred  to  in  the  Sect.  S18. 
jodgmei^;  but  none  of  the.  judges  gave  a  definite 
thereon. 

514.  A  general  rule  to  be  deduced  from  the  decisions,  and  Bewdt. 
applicable  to  all  policies  on  freight,  seems  to  be  that  the  risk 
attaches  as  soon  as  the  inBumble  interest  begins,  if  this  be 
consistent  with  ike  description  of  the  voyage  in  ihe 
policy  (o),  provided  also  in  some  cases  that  it  may  have  to 
appear  from  the  policy,  or  from  the  circumstances,  that  the 
particular  freight  was  intended  to  be  covered. 

The  rule  laid  down  by  the  Marine  Insurance  Act,  1906, 
with  reference  to  the  attachment  of  the  risk  on  chartered 
iireight  under  the  <»dinary  English  policy  is  the  following: — 

Where  chartered  freight  is  insured  "  at  and  from  "  a 
particular  place,  and  the  ship  is  at  that  place  in  good 
aalsty  when  the  oontraot  is  concluded,  the  risk  attaebas 
immediatdy.  If  she  be  not  there  when  ihe  oontraot  is 
o(»ichided»  the  risk  attaches  as  soon  as  she  arrives  there 
in  good  safety  (p). 

This  rule,  it  is  submitted,  must  be  read  subject  to  Bole  1 

in  the  First  Schedule  to  the  Act,  which  provides  that  "  where 
the  subject-matter  is  insured  '  lost  or  not  lost,'  and  the  loss 
has  ooourred  before  the  oonteact  is  concluded,  the  risk  attaches 
unless,  at  such' time,  the  assured  was  aware  of  the  loss,  and 
the  insurer  was  not."  With  this  qualification  Rule  3  (c) 
does  not  conflict  with  the  general  rule  laid  down  in  the  text 
as  the  result  of  the  authoritieB. 

(«)  l%i8  view  seems  to  nnderiue  Itie  statement  of  Bladdmni,  J.,  in 

Jones  V.  Neptune  Marine  Ins.  Oo.  (1872),  L.  B.  7  Q.  B.  706:~"If 
tibe  freight  be  in  existenoe,  as  by  tihe  gfoods  being  ready  to  be  loaded  at 
the  port  named,  and  a  pieril  happens  which  destroys  the  ship  during 
the  period  of  the  specific  voyage  over  which  the  policy  is  intended  to 
apply,  then  the  underwriters  are  responsible  for  the  loss  of  freight, 
although  the  goods  bo  not  put  on  board;  it  is  enough  to  prove  it  to 
have  been  in  existence,  and  that  it  does  not  rest  in  mere  expectancy  and 
possibility."  See  also  the  judgmenits  in  Foley  v.  United  Fire,  &c. 
Ins.  Oo.  (1870),  L.  R.  5  C.  P.  155.  Of  course,  the  risk  cannot  attach 
nnlees  tiie  wairaniy  of  seawoarthiness  is  satisfied.  See  post,  §  686. 

(p)  Mar.  Ins.  Act,  190$,  MubA,  I.  nil«  3  (o). 
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freight 


termimu  a  quo  for  tiiat  freight  is  not  at  risk  on  the  voyage  described  in  the 
policy.  Thus  when  freight  was  insured  at  and  from  Eiga  to 
the  United  KingdoiH,  and  the  ship  waa  oaptoied  at  Biga,  it 
waa  beld  that  the  policy  did  nob  ooyer  the  freight  on  the 

outward  voyage  to  Eiga  (g). 


Where 
oommflnce- 


OB  a 


Beckett  r. 
West  of 
Kngimid 
Im.  Co. 


Jones  r. 
Neptune 


UA.  In  poliaea  on  freight,  as  in  all  other  polksies,  when 
^  ooomienoement  of  the  risk  is  made  to  depend  on  a  cer^fUft 
event,  the  risk  does  not  attach  until  the  happening  of  the 
erait. 

A  ship  was  chartered  for  a  voyage  from  Liverpool  to 
Lagos,  and  thence  with  a  cargo  to  the  United  Kingdom,  at 
a  lump  sum  for  the  lomid  voyage,  and  a  policy  was  effected 
OB  i^ight  "at  and  ftom  Lagos/'  *'the  insurance  to  com- 
mence on  freight  from  the  loading  of  the  goods  on  board  at 
as  above."  The  ship  had  arrived  at  Lagos,  and  was  lost 
bsioce  she  had  skipped  any  ol  her  homeward  cargo;  and  it 
was  held  that  in  consequence  of  the  second  of  the  two  clauses 
cited,  the  first  was  so  modified  that  the  assured  could  not 
veeoTer  (r).  If  tluro  had  been  any  goods  cm  hoard  at  the 
time  of  the  loss  he  wmdd  have  reeoresed  for  the  freight  of 
those  goods  (s). 

A  polioy  cf  rsinsuiance  on  chartered  freight  was  effected 
'*]ost  not  lost,  upon  freight  payable  in  respect  to  thia 
present  voyage  to  be  performed  by  the  vessel  '  Napier/  from 
Baker's  Island  to  a  port  of  discharge  in  the  United  Kingdom; 
the  msoranee  on  the  freight  heginning  fxom  Ihe  loading  of 
the  vessel."  The  vessd  was  wrecked  whilst  at  Baker's  Island 
after  she  had  taken  two-thirds  of  her  cargo  on  board; 
and  the  qnestkn  wis,  what  was  the  effect  of  the  ktttt 
htandl  of  this  daose,  "beginning  from  the  loading,"  upon 


{q)  BflU  #.  M  (laiO),  S  Gbiap.  475. 

(r)  Bedwit     Wit  of  Thigfaitd  lim,  Cb,  (m2),  25  L.  T.  N.  8.  789. 
8m  Biglij,  Lw  J.'s,  tmskm  on  tido  dMiwn,  [ISii]  1  Q.B.  50S. 
(•)  Hoffor  V,  Wow  liwino  Im  Cbu  (ISS^,  46  L.T.N.8.  107. 
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the  former  descrihing  the  iimred  voyage  "from  Baker's 
Island  "  ?  1%e  majority  of  Ihe  Court,  Mellor  and  Lush,  J  J . , 
held  that  the  loading  intended  was  a  complete  loading,  and 
that  the  policy  would  have  attached  upon  this  being  com- 
pleted, although  helm  the  vessd  sailed  from  Baker's  Idand. 
Blackburn,  J.,  was  of  the  same  opinion  as  to  the  loading 
intended  being  a  complete  loadiag,  but  he  was  of  opinion 
that  the  latter  part  of  the  disuse  did  not  ^ilarge  tiie  effeot 
of  the  former,  and  consequently  that  the  policy  would  not 
attach  until  the  vessel  sailed  on  her  voyage.  By  the  opinion 
■of  the  whole  Court  the  assured  could  not  recover  (t). 

In  the  fdlowing  case  a  clause,  whidi  made  the  ride  only 
attach  on  the  freight  of  goods  loaded  at  the  terminus  a  qm, 
was  rejected  ^s  being  inapplicable  to  the  voyage  insured. 
The  policy  was  "  upon  freight  of  meat  at  and  from  Mcmte 
Video  '*  to  any  ports  in  the  River  Plate,  induding  the  Boca, 
and  thence  to  the  United  Kingdom,  and  was  expressly  stated 
to  cover  any  loss  occasioned  by  breaking  down  of  machinery 
nntil  finid  sailing  of  the  vessd.  By  a  sabeequent  danse 
the  insurance  was  declared  to  commence  "  upon  the  freight 
and  goods  or  merchandise  on  board  from  the  loading  of  the 
jsaid  goods  or  merchandijse  on  hoard  the  said  sh^  or  vessd  at 
Monte  Video."  This  clause,  except  the  name  Monte  Video, 
was  in  print.  The  ship  proceeded  from  Monte  Video  to  the 
Boca,  where  ^  cargo  of  meat  was  ready  for  shipment.  At 
the  Boca  her  refrigerating  madiinery  broke  down,  so  that  it 
became  imposs^e  to  load  the  cargo.  When  the  policy  was 
effected  both  the  underwriters  and  the  assured  knew  that 
meat  was  never  shipped  at  Monte  Video,  where  there  were  no 
iippliances  for  freezing  meat.  Under  these  circnmstances  the 
Court  of  Appeal  held  that  the  clause  making  the  commence- 
ment of  the  risk  depend  on  the  loading  of  the  meat  (was 
inapplicable,  and  that  the  polioy  had  attached  (u). 

(0  Jom»  V,  Koptnne  Ifisrine  las.  Cb.  (1872),  I*. ».  7  Q.  B.  702. 
HydanwB  88.  Cfe.     Indeiiiiiity  Ifutoal  Marine  Am.  Co.,  [18951 
1Q.B.  600. 

44(2) 


s«et.  sia. 


condition  as 
to  attaohomt 
of  risk 
inapplumbfe. 


SS.  Co. 
V.  Indemnity 
Mutual  Mar. 
Go. 
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517. 


being 
peiformed 
most  be  that 
in  tt«  policy. 


Ellis  r. 
Lttfone. 


§17.  If  the  yioymgB  wldsk  is  being  perfmiied  at  die  time 
of  the  loss  is  not  covered  by  the  policy,  of  course  the  aMured 
cannot  recover. 

Fraf^t  valued  at  500^.  was  insured  on  a  voyage  at  and 
from  Demerara,  B^ioe,  and  any  (d  the  Wmdmod  and 
Leeward  Islands,  to  London."  By  a  verbal  agreement  with 
a  Demerara  house,  the  ship,  then  in  that  port,  was  to  carry  a 
oargo  of  odifinial  pxoduoe  for  tjiem  from  Bwbioe  to  London^, 
at  the  current  rate  <^  freight,  and  ako  take  cm  some  brioka; 
and  planks  from  Demerara  to  Berbiee  on  the  same  terms. 
The  ship  wias  lost  while  proceeding  from  Demerara  to  Berbiee 
tba  brnkiB  and  planks  otk  board,  in  virtue  af  this  vm^mI 
agreement.  The  plaintiffs  contended  that  the  whole  was  one- 
entire  voyage  on  which  freight  wa«  to  be  earned;  but  the^ 
Oourt  wM  elearly  of  opinioii  that  the  voyage  umtiied  was  a 
voyage  at  and  fh»n  Demmna  or  B^bioe  to  Lcmdon,  and 
that  no  such  voyage  had  begun  at  the  time  of  the  loss,  which 
took  j^aoe  on  a  voyage  from  Demerara  to  Berbiee  {x) . 

in  tbe  tcHikmmg  case  the  oontentum  that  an  advance  of 
freight  was  not  made  in  respect  of  the  insured  voyage  was- 
unsuooeesful. 

Bj  a  ohartor-pady  made  at  Monte  Video,  a  vessel  was  to- 
proceed  to  the  FaUdand  Island,  and  thenoe  to  Santa  Cruz  in 
Patagonia,  there  to  take  in  a  cargo  of  guano,  and  to  discharge 
it  at  a  port  in  Eorope;  'freight  at  250^.  a  month,  pay  for  one- 
month  to  be  made  when  the  vessel  sailed  from  the  Falkland 
Islands,  the  balance  at  the  port  of  discharge.  There  w'as  a 
safe  delivery  of  cargo  at  the  Falklands,  and  an  advance  of 
2501.,  being  one  moDl^'s  freight.  She  then  loaded  gnano  at 
Santa  Cruz  and  completed  the  cargo  with  hides  at  Monte 
Video,  where  a  new  charter-party,  in  effect  annulling  the 
ftnt,  was  made,  by  whieh  the  yemd  was  to  prooeed  to  Havre- 
direet  widi  the  cargo  tliMi  on  board,  freight  (at  ^  same  rate 
as  by  the  first  charter)  to  be  paid  at  the  port  of  discharge. 


(ar)  Sellar  v.  M'Vicar  (1804),  1  B.  &  P.  N.  R.  23.  The  construction 
put  upon  the  policy  may  be  questionable,  but  this  does  not  affect  the- 
principle  of  the  decision.   See  Clapham  v.  CV>logaa  (18-13),  3  Camp.  3fii2.. 
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after  deducting  250? .  received  on  account  of  that  charter-  8«ct.  517. 
party.    The  Veasel  iaikd  and  went  down  at  sea  a  total  loss. 

In  an  action  by  the  charterers  on  a  policy,  "lost  or  not 
lost  at  and  from  Monte  Video  lo  Havre  on  450/ .  freight 
advanced,"  it  was  contended  for  the  underwrite  that  the 
plaintiffs  could  not  recover  for  the  advance  of  2501,,  on  the 
ground  that  the  sum  had  been  paid  in  respect  of  the  voyage 
to  the  Falkland  Islands,  and  that  the  money  remained  no 
longer  at  risk  after  the  termination  of  such  voyage.  The 
Oourt  of  Exchequer  Chamber,  however,  held  the  plaintiffs 
entitled  to  recover,  since  that  was  not  a  separate  sum  paid  in 
Tmpeat  of  the  voyage  to  the  Falkland  Uands,  but  part  of 
an  entire  sum  payable  for  the  whole  voyage  insured,  which 
therefore  remained  at  risk  till  the  ship  arrived  in  Havre,  her 
port  of  discharge  in  Europe  (y). 

518.  When  a  ship  is  going  to  touch  at  a  port  short  of  that  inBurance  for 
where  the  cargo  is  to  be  luided,  the  freight  may  be  insured  to  y^ge.^^ 

the  intermediate  port  only.  The  voyage  to  that  port  is  not  a 
different  voyage  from  that  on  which  the  freight  is  earned;  it 
is  <Hily  a  part  of  the  larger  v<^age. 

A  ship  with  a  cargo  for  Gothenburg  sailed  for  Portsmouth 
to  call  there  for  convoy.  A  policy  iwas  effected  on  freight  to 
Portsmouth,  and  the  underwtriter  was  not  inf (»ined  that  the 
ultimate  destination  of  the  ship  and  cargo  wtos  Goth^burg. 
It  was  held  that  the  assured  could  recover  for  a;  loss  which 
happened  before  the  ship  reached  Portsmouth  (^). 

519.  If  freight  be  insured  from  one  port  to  another,  and  Freight  of 
the  assured,  in  pursuanoe  of  leave  granted  by  the  policy,  takes        at  an 
goods  on  board  at  an  intermed:iate  port  destined  for  the  ^J™^"** 
temdnus  ad  quern,  the  freight  on  these  goods  is  covered  (a) . 
When  there  is  leave  to  trade  at  intermediate  ports,  the  freight 
on  any  goods  taken  on  board  at  any  of  these  ports  to  be 

(y)  flUk  V,  Lafane  (Exch.  Ob.)  (1863),  8  Ex.  546  ;  22  L.  J.  Ik.  124. 
izf)  Tftylor  i>,  Wilson  (1812),  15  But,  324;  OTemiliiig  Mmdook  v. 
Potts  (1795),  2  Park,  634;  HaU  t^.  Brown  (1814),  2  Dow,  967. 
(ay  Burday  v,  Stiriiag  (ISIS),  5  M.  &  S.  6. 
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^llMk&ia.  cariied  to  juij  other  is  no  doubt  protected;  for  pidioies  on 
tisdiiig  Yojftges  most  be  UbenJlj  ocmstraed,  and  the  parties 
miist  be  taken  to  have  intended  to  protect  such  freight. 


520.  The  ordinary  policy  provides  that  the  insurance  on 


a  vessel  shall  eoA  after  she  has  been  moored  twenty-four 
hours  in  good  safety,  and  on  goods  when  they  are  safely 
laiuled.    Though  this  policy  is  commonly  used  for  freight 

iiHQimiioeSy  there  is  no  clause  determining  the  end  of  the  risk 
onfreigbt.  Usually  the  freight  is  not  payable  until  the  goods 

are  delivered.  When  this  is  so,  it  is  submitted  that,  under 
a  voyage  policy  to  the  place  of  discharge,  the  risk  continues 
as  long  as  the  goods  remaiii  in  the  eustody  of  the  shipowner 
exposed  to  maritime  perils,  provided  there  be  no  unjustifiable 
dsLay  in  discharging  them  (&) . 

521.  Freight  is  often  insured  by  time  policies.  So  far  as 
thediiEatioA  of  tiM  liflk  is  ooiioefiiedy  the  roles 
policies  on  ships  are  applicable  to  insurances  on  freight  (c). 

In  one  case  it  was  argued  that  a  loss  of  freight  could  not 
bo  recovered  because  the  voyage,  if  there  had  been  no  loss, 
would  not  have  been  completed  within  the  time  ixx  which  the 
insurance  had  been  effected;  for  the  freight  could  not  be 
earoed  daring  the  time  covered  by  the  insurance.  But  this 
sbsoidQoiitsotMMiimoPBRiilsd.  It  wasbeldthatasfieigbt 
can  be  insured  for  part  of  a  voyage,  so  also  it  can  be  for  a 
limited  period,  daring  which  it  is  at  risk  (^d) . 

(J>)  Marshall,  225.  Where  the  freight  of  a  voyage  from  London  to 
Madeira  and  Jamaica  was  agreied  to  be  paid  in  wine  to  be  put  on 
board  at  Madeira,  the  Oourt  of  Common  Fleas  were  of  opinion  that 
the  risk  under  a  policy  on  fneight  at  and  from  London  to  Jamaica 
endured  until  the  freight  wine  was  safely  carried  to  Jamaica  in  the  ship. 
Atty  V,  Undo  (im),  1  B.     P.N.B.  286. 

(c)  Sm  «m<#,  Ohi^  XVI. 

(li)  mdHMl      OOlespy  (1857),  2  aB.H.S.  627;  26  L.J.O.P. 
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8B0T. 

Misrepreaentation  and  Ooneealntent'  generally   6SS 

Eleotion  to  avoid  the  Insanmoe  623 — 526 

Bepiesentation  defined  JStt,  628 

DisHi^rnished  from  WarrantieB  629—688 

Inferred  from  Silenee  684 

Grounds  on  which  Misrepxeeentation  avoids  the  P<dicy    535 

Fraudulent  Misrepresentations  ......686,  537 

Claasification  of  Representations   538 

Promissory  Representations  539 — 544 

Representations  of  Belief  545 — ^551 

Communication  of  Information  552,  553 

Materiality  554 — ^557 

What  satisfies  a  Representation   558 — 561 

Whether  the  Contract  is  avoided  ab  initio  by  a  Misrepresentation.. 

562!,  563 

Oonstraotion  of  BepreM&ti^ion   664—666 

Time  to  whidi  BepresentatioDS  jrafinr  667,  668 

WItiidrawal  of  Bepxesentation  669,  670 

Elleot  of  MinepreaeiilsiaDii  to  the  lixst  Underwrite:    671—674 

ft22.  The  i^bject  of  Diadosme  and  Bepresentatimifl  is  oi 
dealt  with  in  sects.  17  to  21  of  the  Marino  Insurance  Act, 

'  conceaunent 

1906.  Of  these,  sect.  17  enunciates  the  general  principle,  generally, 
casting  a  duty  on  Ix^  assured  and  insurer,  imd  applying  both 
to  Disclosure  and  to  Representations.  The  three  follow- 
ing sections  are  in  effect  illustrations  of  sect.  17,  and  deal 
with  the  duty  imposed  thereby,  only  so  far  as  it  is  to  be 
perfosmed  by  the  assured.  Of  these  three  sections,  the 
eighteenth  and  nineteenth  relate  to  Disclosure,  and  the 
twentieth  to  EepresentationB.  Sect.  21,  like  sect.  17,  is 
a  g^iml  seotioii. 

In  oonformity,  no  doubt,  with  the  law  prior  to  the  Act,  Marine 
the  seventeenth  section  declares  that:  "  A  contiact  of  marine  insurance  is 

,       _  _  based  on 

insumnoe  IS  a  conti»ot  based  upon  the utniost  good  faith,  and,  goodlutii. 


mmmmsasHTATmi.  [part  m 

9mL  lai.  if  the  utmost  good  faith  be  not  observed  by  either  party  (a), 
the  contract  may  be  avoided  by  the  other  party  "  (6). 

In  almxwt  €fvery  instanoe  in  which  a  policy  of  sea  aasiir- 
aaoe  is  effected,  the  ondenrnter  miwt  rely  solely  on  the  good 
faith  of  the  assured  for  supplying  him  with  full  and  true 
information  of  many  of  those  facts  on  which  the  character 
and  natoie  fd  the  ikk^  and  cxMiseqiieiidy  the  rite  dpr^iumv 
defwiid.  It  is  to  the  aflBtu^  that  all  communications  respect- 
ing the  actual  state  of  the  property  proposed  for  insumnce^ 
such  as  the  time  and  place  at  which  the  goods  aie  to  be 
loaded,  or  the  skip  is  to  sail— f  oiw  and  equipnaent  of  the 
vessel,  her  then  situation,  and  progress  in  her  voyage,  &c. — 
are  in  the  first  instance  addnessed:  he  is  thus  the  natural  and 
aole  dspontaiy  of  mudb  of  tibat  infcnmation,  a  full  and  true 
00Bnmmicati<m  of  which  is  absolutely  essential  to  the  under- 
writer in  order  that  he  may  form  a  right  judgment  a£  the 
nature  of  the  risk  aad  the  pfoperiale  of 

Menee,  on  llie  true  principles  of  equity  and  justice  (c), 
the  concealment  or  misrepresentation  by  the  assured,  whether 
.wilful  or  not,  of  any  fiM^  whioh  wm  oalonlaled  to  inflgfti^, 

aad  did  in  iMti]^ieiiee((?),  the  underwriter  (e)  in  taking  the 
rkk  or  fixing  the  rate  of  premium  will  give  the  latter  the 
right  to  avoid  the  policy,. 

gmMOfiof      AlwiBwitagijr  it  m  mem  «T|iroaBly  saaefeed  hy  aeet .  20  of  the 

AB  to  lepre-    Maiiiie  Lmrance  Act,  as  f<dlowiB: — 

4       (1)  l^wiy  matwial  wproaontation  aiade  by  the  assmod 

(a)  Lord  Mansfield  in  Oarter  v.  Boehm  (1766),  1  W.  Bl,  594  ;  3 
Burr.  1909,  pointed  out  that  the  duty  lay  not  only  upon  the  aasured, 
but  also  upon  the  underwriter,  who,  for  instance,  would  not  be  allowed 
to  retain  a  premium  in  respect  of  a  policy  made  on.  a  ship  which  he 
hmm  ai      tune  to  hftie  arrived  safely. 

(•>  Jm  Ouftkfv  Ifeoeniao  Bimdiiiiio  9.  Janson,  [191S]  S  K.  B.  452, 
m,  Vaoi^  WllliwM,  Ii.jF.,  ezpMMd  tiw  vimr  ibat  tiwie  might  be  a 
dsty  id  iliwi— m  nte  i.  17,  aUlMM^  in  the  abamoa  of  inquiry  ifaara 
Bight  be  no  sneh  duty  aate  a.  18,  4mfm,  f  i7ft. 

(e)  AstotheprinciplaMivkkh  lhai«toitlNiMi,aM«^/r«,  |m. 

(rf)  See  infra  J  §  555. 

(«)  Amoold's  words  were  (2nd  ed.  p.  541),  "any  such  facts  at 
might  reasonably  be  supposed  to  have  influenced  the  underwriter,"  &6. 
*  The  text  has  been  alterad  for  leaaou  wbieh  wiU  beteoltar  be  disomwd, 
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or  his  a^ent  to  the  insurer  during  tlie  negotiations  for   sect,  fftl 
the  contract,  and  before  the  contract  is  coacluded  (/), 
must  be  true.  If  it  be  untrue  the  insurer  m&y  avoid  the 
oontraot. 

(2)  A  representation  is  matwial  which  would  influence 
the  judgment  of  a  j^udent  imvaet  in  fixing  the  premium 
or  determittii^  wlie^ier  he  will  take  ike  risk. 

(3)  A  representation  may  be  either  a  representation 
as  to  a  matter  of  fact,  or  as  to  a  m^atter  of  expectation 
or  belief. 

(4)  A  representation  as  to  a  matter  of  fact  is  true,  if  it 
be  substantially  correct,  that  is  to  say,  if  the  difEerenoe 
between  what  is  represented  and  what  is  actually  correct 
would  not  be  considered  material  by  a  prudent  insurer. 

(5)  A  representation  as  to  a  matter  of  expectation  or 
belief  is  true  if  U  be  made  in  good  faith. 

(6)  A  representation  may  be  withdrawn  or  corrected 
before  the  contract  is  concluded. 

(7)  Whether  a  particular  representation  be  material 
or  not  is,  in  each  case,  a  question  of  fact. 

523.  It  is  oftmnxmly  stated,  both  in  the  text-books  and  the  Contract  not 
mam,  tfasl  tte  eiset     a  mftlerial  munrapmentadfrn  or  oon-  void^^Vy 
oealment  is  to  avoid  the  insuranoe.    Arnould  uses  this  hmooaa* 
expression,  which  is  not  strictly  ooireot.    The  parfy  who 
hm  been  gmltj:  c£  a  ooooeaiBMol^  cat  mneefoeseitiation 
oannot,  of  course,  avail  himself  of  his  wrongful  act  to  treat 
the  contract  as  void.    The  other  party  to  the  insurance  can, 
howQ(?er,  eloot  ^tker  to  treat  the  oontraot  as  yalid  or  to 
D^adiate  it,  in  nhkh  latter  caaei  it  is  treated  as  void 
ab  imtio  {g) . 

The  question  than  arises,  when  the  election  must  be  made,  when  must 
The  Mazmo  iiifiODuu)e  Aot,  1906,  is  nkiit  u^oa  this  point,  tt^l^ 
In  almost  all  the  cases  the  fact  has  been  that  the  concealment 
or  misrepresentation  by  the  assured  was  only  discovered  after 
a  total  loss  had  become  knowki,  or  after  the  voyago  insiued 

(/)  As  to  these  words,  see  sect.  21 ;  and  poit,  §§  567—569. 

igj  Mw.  Ins.  Aot,  1900,  ss.  17,  18  (1),  post,  §  575;  sect.  20  (1), 
mnte,  §  5S3.  MonrisoB  v.  Univenal  Muiao  las.  Od.  (1872—1878),  L.  B. 
8  Ik.  40,  107. 
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had  terminated.  Uuder  such  ciroujxu»tauoo«  the  questiou  of 
elecdcii  is  of  no  pnetkal  imfMMEtanoe  mkI  has  nwer  arisen. 
When,  however,  the  underwriter  hecomes  aware,  before  the 
vojage  or  period  insured  has  come  to  an  end,  that  he  is 
iMitilkd  to  ftvoid  the  oontraet,  it  maj  make  a  gieat  diff^reaoe 
to  the  assmed  wlwtber  the  underwriter  makes  his  Section  at 
onc5e  or  delays  making  it.  A  prompt  election  may  enable 
the  aesoied  to  protect  himself  by  taking  out  another  policy, 
whilo  a  delay  may  render  it  imiKwsi]^  for  him  to  effect  an 
insurance  at  all,  or  to  do  so  on  as  favourable  terms  as  before. 

It  was  not  finally  decided,  in  the  only  case  in  which  this 
qnestioii  ame,  whether  the  party  «ititled  to  elect  must  do  so 
within  a  reasonable  time,  or  wbether  he  may  repudiate  the 
contraet  at  any  time,  unless  in  the  meanwhile  he  has  donq 
something  to  affirm  it,  or  anises  the  rights  of  third  parties 
have  intenrened,  or  unless  €be  other  party  to  the  oontraot  has 
altered  his  position  under  the  belief  that  the  contract  was  a 
subsisting  one. 


On. 


«.       Mi.  In  that  case  (k)  the  plaintiff's  broker  had  effected  an 
SSrSnL.    insurance  with  the  def^idants,  without  disposing  certain 

material  information  in  his  possession .  In  doing  so  he  acted 
in  good  faith,  believing  that  the  information  was  incorrect. 
The  slip  was  initialed  on  the  I2lli  OotobOT,  and  on  the  sune 
day  the  defendants  assistant  underwriter  became  possessed 
of  the  information  which  had  been  withheld.  On  the  14th 
or  15th  the  delenduits  executed  and  delivered  out  the  policy, 
without  any  protest  or  any  notice  that  they  would  treat  it  as 
void.  On  the  19th  news  of  the  loss  of  the  ship  was  posted  at 
Lloiyd's,  and  on  the  20th  the  defendants  gave  notice  to  the 
brewer  that  they  did  not  consider  the  policy  binding  on  them. 
At  the  tr;al,  Blackburn,  J.,  directed  the  jury  that  when  the 
underwriter  discovers  that  there  has  been  a  concealment  or 
mimprssentaHon  he  is  not  enticed  to  wait  until  he  hears 
that  there  has  been  a  loss,  and  then  repudiate  the  policy. 

(A)  Morrison  «.  UniTonal  MariM  Ina.  Oo.  (1879— 187S),  L.B.  8 
Ex.  40,  m. 
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He  must  imdre  his  election,  not,  indeed,  with  hot  speed,  but  Sort^sa*. 

in  a  reasonable  time  (i) .    The  learned  judge  did  not  express 

an  opinion  on  the  question  whether  in  delivering  out  th(^ 

policy  the  undnumtm  had  done  an  act  which  amounted  to 

an  election,  and  the  jury  found  expressly  that  the  def aidants 

had  not  elected  to  treat  the  policy  as  subsisting.    A  verdict 

having  been  entered  for  the  defendants,  the  Court  of 

Exchequer  (Cleasby,  B.,  disswiting)  ordered  a  new  trial  on 

the  ground  of  misdirection.    Martin,  B.,  held  that  the  jury 

should  have  been  told  that  if  the  conduct  of  the  defendants  ^^^^ 

in  delivering  out  the  policy  would  induce  the  plaintiff  ^^jjj^H 

suppose  tliat  he  had  a  valid  policy,  they  were  estopped  from  iBf 

denying  it.    Bramwell,  B.,  considei-ed  that  delivering  out 

the  policy  "with  knowledge  of  the  concealment  was  prima 

facie  an  election,  and  threw  on  the  defendants  the  burden  of 

showing  circumstances  to  explain  it  (fc) . 

The  Court  of  Exchequer  Chamber  reversed  this  judg- 
ment (7).  They  accepted  the  verdict  of  the  jury,  that 
there  had  been  no  election  in  fact  to  affirm  the  policy,  pre- 
sumably on  the  ground  urged  by  the  defendants,  that  by 
usage  the  contract  is  denned  to  be  complete  when  the  slip  is 
initialed,  and  that  the  delivering  out  of  the  policy  is  a  mere 
formal  act  which  the  underwriter  is  in  honour  bound  to 
perfcnm,  ^vm  if  he  intends  to  dispute  its  validity,  as  without 
the  policy  no  acti<m  could  be  brought.  They  conrideied  that 
there  was  no  evidence  that  the  plaintiff  had  been  prejudiced 
by  the  d^endants  not  electing  earlier  to  disaffirm  the  policy, 
and  it  ym  not  material  to  consider  whether  the  plaintiff 
.  understood  their  conduct  in  delivering  out  the  policy  without 
a  protest  as  amounting  to  an  election  to  affirm  it,  uafess 
undw  that  belief  he  altered  bis  position. 

525.  One  question,  as  we  havo  said,  the  Exchequer  Chamber 
left  undedded,  namely,  wheth-w  the  underwrite  must  make  election  left 

undecided. 

(0  Morrison  v.  Universal  Marine  Ins.  Oo.  (1872),  I4.  B.  8  Ek.  40,  47. 
See  al§o  per  Bramwell,  B.,  ibid,  p.  66* 
(k)  L.  R.  8  Ex.  40. 
(0  L.B1.  8  Ex.  197. 
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■••I^  its.  his  election  in  a  reaaomable  time,  or  whether  he  may  repudiate 
tiie  ooDtnMt  at  tmj  tune  unloH  in  the  meanwhile  he  has 
elected  to  affirm  it,  or  onlees  Hie  rights  of  third  pftrties  have 
intervened,  or  the  other  party  to  the  contract  has  altered  his 
pontiaa  under  tbe  bdief  that  the  ocmtract  was  a  subsisting 
one.  Tlie  latler  posiittmi  is  tiiat  maintained  by  die  same 
Court,  in  Clough  v.  London  and  North-Westem  Railway, 
Company  ("w),  as  to  the  rights  of  a  person  who  has  been 
iBteoedhyfomdtoetttwuiloaectttf»ettoiee(»^  Bot 
it  is  nerertheless  there  pointed  ont  that,  although  the  party 
defrauded  may  keep  the  question  open  so  long  as  he  does 
neHaog  to  affirm  the  eontiaot,  yet  mere  lapse  of  time  without 
Mmding  will  fmish  evidsnoe  <hat  he  has  determioed  to 
afl&rm  the  contract,  and  when  the  lapse  of  time  is  great  might 
be  oondasive  to  that  effect. 

It  was  not  necessary  f(»r  Hie  Oooft  of  Exeheqncr  Chamber 
to  decide,  in  Morrison  v.  Universal  Marine  Insurance  Com- 
pany, whether  Bhuskburn,  J.'s,  direction,  that  the  election 
most  be  made  in  m  reaaeaaMe  time,  was  ocwrect,  and  the 
Court  expressly  refrained  from  ofermUng'  Hiis  direction  (n). 
The  rule  laid  down  in  Clough  v.  London  and  North- Western 
Raihiray  Coaqpany,  and  already  referred  to,  was,  however, 
cited  in  the  judgmoit  (ji  the  Court;  mad  the  opinion  ol  the 
Court  seems,  therefore,  to  have  been  that  the  rule  should  be 
applied  to  contracts  of  marine  insurance,  whether  the  repre- 
s^taticn  he  fawdnkpt  or  innoeeiit(o). 

Its  application  to  such  contracts  is,  however,  not  free  from 
difficulty.  The  Exchequer  Chamber  said  that  if,  in  conse- 
qoenoe  of  the  defendants*  d^y,  Morrison  had  been  induced  • 
to  believe  that  the  defendants  waiyed  their  right  to  avoid  the 
contract,  and  had  consequently  abstained  from  effecting  an 
innmp^n^  elsewhete,  the  plaintiflP  would  have  been  entitled  to 
a  verdict;  but  there  was  bo  evidnioe  to  that  effect.   Yet  it 

(1871),  L.  B.  7  Ex.  84. 

(m)  sw  i^jl  8  Ex.  p.  aoa. 

(•)  Xr.  AfOnr  OAm  adopts  tkb  vitmz  Imp  oi  Bii|^«id,  vol. 
vnL  I  lei. 
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must  be  difficult  in  most  cases  to  determine  to  what  extent  _  _^  

the  position  of  an  assured  has  been  altered  by  the  delay  in 
leseinding.  In  this  particular  case  the  Exeheqner  Chamber 
pointed  out  that  the  plaintiff  had  actually  attempted,  but 
failed,  to  effect  further  insurances,  and  therefore  the  delay 
oould  have  made  no  differenoe.  But  if  he  had  known  that 
he  was  not  protected  by  the  dsfendants'  policy,  he  might  have 
offered  a  higher  premium.  The  question  whether  the 
assured's  position  has  been  altered  must  often  be  a  speculative 
one,  whieh  cannot  be  sati^setorily  detomined. 

62ft.  When  a  pdiey  has  been  avoided  for  ocmeealment  or 
misrepresentation  it  may  be  ordered  to  he  delivered  up  and  emnoMk. 
cancelled  (p). 

527.  A  representation,  in  the  technical  sense  which  the  "De^^Mici 
word  bears  in  the  law  of  insurance,  may  be  stated  to  be: —  tkm. 

A  verbal  or  written  statement  made  by  the  assured  to  the 
underwriter,  at  or  before  the  time  of  the  making 
contract,  as  to  the  existence  of  some  fact  or  state  of  facts 
oalculated  to  induce  an(g)  underwriter  more  readily  to 
assume  the  risk,  by  dimini^iing  the  estimato  he  would 
otherwise  have  formed  of  it. 

Such  statement  may  either  be — (1)  a  positive  affirmation  Classification 

...  -Ill  1  1  •  repre- 

%  the  assured,  as  d  his  own  knowledge  and  upon  his  own  maiaHam. 

responsibility,  that  the  facts  represented  either  do  or  will 
exist  (r) ;  or  (2)  a  mere  declaration  of  his  belief  or  expecta- 
tion (hat  such  &cts  do  or  will  exist;  or  (3)  a  mere  oomf- 
munioation  of  information  which  he  has  received  from 
others  respecting  them. 

(p)  Bivaz  V.  GeraaBl  (1860),  6  Q.  B.D.  222;  Brooking  v.  MmuMaj 
(1888),  S8  Ch.  B.  SSS. 

(q)  For  ''an,*'  Araoold  (2Dd  ed.  p.  M2)  liad  "ilie. 
aeetoB  to  ham  Med  **  rcprwentarfaon. "  as  equTalenl  to  **  mai 
wiitatioB.*'    The  roaoons  wkj  tiio  editors  have  sniMititatod 
"  tiM "  am  e^^oaed  in.  note  (/),  §  564.   A  statoment  i^ch  is  not  a 
matfurial  representation  in  the  ieeiinieal  sense  may,  neverdieless,  if 
frandiilait,  vitiate  the  contract:  see  §  636.    For  statomenis  made  in 
answer  to  enquiries,  see  §  5d5. 

(r)  See  poH,  §  642,  as  to  reptesentatioas  of  fatore  faete.  ^ 


iate^||HHP^' 

tod  «U^Mr 
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The  Marine  InsmaiiGe  Act  reoogniM  fint  two  of 
these  olaaseB  of  atatemoits,  by  decjJaring  (sect.  20  (3))  that 
m  representation  may  be  either  a  representation  as  to  a 
matter  of  fact,  or  as  to  a  matter  of  expectatioii  or  belief." 
llie  third  oUuw  is  not  q>e6iaU7  noticed.  It  may  be  regaided 
as  a  branch  of  the  first  class.  For  if  an  assured  states  that- 
he  has  received  certain  information,  this  is  a  distinct  z^ro- 
sentation,  not  indeed  as  to  the  aocaracy  of  tiie  informatioo, 
bat  of  the  fact  ^hat  mch  information  has  actually  been 
received.  In  this  work  we  will  call  the  first  class  positive 
representations;  and  denominate  the  two  other  classai  re- 
spec^y^y  representatioQs  of  belief  (8)  and  lepresentationa 
of  information  (<). 


628.  First,  then,  a  representation  is  a  verbal  or  written 


Beprawnta- 
tiona  may  be 

«^«OTal or  statement  made  by  the  assured  or  his  agent  to  the  nnder- 
writer  at  the  time  of  the  making  of  the  contract:  in  point 
of  actual  practice  it  generally  consists  of  either  verbal  com- 
munications  made,  or  written  instructions  shown,  by  the 
broker  to  the  underwrite  at  the  time  the  risk  is  proposed  to 
him.  When  nsade  verbally.  Lord  Mansfield  used  to  urge  that 
every  representation  should  be  entered  by  the  broker  in  hi& 
book  at  the  time,  and  preserved  as  an  evidence  of  the  real 
terms  on  which  the  contract  was  made  (te). 


Disfciiictioii 

between  a 
representa- 


5M.  A  representation,  to  have  any  effect,  must,  as  we 
have  seen,  be  made  at  or  before  the  time  of  entering  into  the 
contract,  therefore  necessarily  before  the  subscription  of  the 
policy.  It  is  imtaty  in  terms,  inswted  in  that  instrument, 
though  there  seems  to  be  no  reason  why  this  should  not  be 
done,  l£  the  parties  wish  it  (a;).  This,  in  fact,  oonstitut€i» 
the  main  distinc^aon  in  form  between  a  r^ieseotstion  and 
a  warranty,  vis.,  ikat  a  representation  may  be  made  either 
orally  or  in  writing,  and  need  not  be  introduced  into  the 

(«)  These  are  dealt  with  in  §§  545—561. 
(0  See  §  602. 

(#)  F^wson  V.  Walaon  (1778),  2  Cowp.  785,  788. 
M  See  pan,  $  m. 
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policy;  whereas  a  warranty  must  always  be  in  writing  Stot.  itib 

and  inserted  in  the  policy,  or  incorporated  therein  by 
reference  (jy). 

No  statement  not  actually  written  or  referred  to  on  tiie 

face  of  the  policy  will  be  construed  as  a  warranty:  though 
the  paper  on  which  the  statement  is  written  be  wrapped  up 
with  the  policy,  or  even  wafered  to  it  at  the  time  of  sub- 
scription, it  cannot  be  more  than  a  represmtation  (z). 

The  same  statement,  indeed,  which  when  made  orally,  or 
in  writing  distinct  from  thow  policy,  by  the  broker  to  the 
underwriter,  is  ooi»traed  as  a>  positive  representation,  would 
if  written  on  the  face  of  the  policy  in  almost  all  cases 
amount  to  a  Avarranty  (a).  Thus,  where  a  broker,  in  effect- 
ing a  policy  on  a  ship,  showed  the  underwriter,  in  ordmr  to 
induce  him  to  take  the  risk,  written,  instructions  in  which  it 
was  stated  with  reference  to  the  ship,  "she  mounts  twelve 
guns  and  twenty  men,"  this  was  construed  as  a  positive 
representation;  but  had  these  same  words  been  written  on 
the  face  of  the  policy  they  would  have  been  held  to 
oonstitute  a  warranty  {h). 

Wherever,  therefore,  the  representation  is  a  positive  state- 
ment of  fimae  feet  (c)  material  to  the  risk,  it  is  only  distin- 
guishable in  form  from  a  warranty  by  not  being  written  on 
the  face  of  the  policy. 

630.  From  this  di8tinoti<m  in  form  arises  a  very  imp<Mlant  DiflPewnoe  in 
^stinotion  in  ^eot.   As  a  repr«||||p||i  is  not  inserted  on  a^^^^n^^ 

(y)  Mar.  Ins.  Act,  1906,  a.  35  (2).  See  also  the  dieta  of  Lord  Maus- 
ield  in  Pawaon  r.  Watson  (1778),  2  Cowp.  785;  McDowell  v.  Fraser 
(1779),  1  Dongl.  260;  and  of  Lord  Abingcr  in  Okrnfoot  v.  Fowke 
(1840),  6  M.  ft  W.  $78. 

(«)  Pawwn  V,  Barnmndt  (1778),  1  Dongl.  12,  n.  4;  Bin  «.  Fletdier 
(1779),  ibid.  See,  hmrwnr,  pott,  §  629,  a«  to  olawes  walM  or 
gummed  to  tlie  policy;  and  of.  Pearoe  t;.  Gardanr,  [1897]  1  Q.B.  688, 
C.  A.,  as  to  memoranda  satisfying  sect.  4  of  the  Statute  of  Fnuida. 

(a)  See  Yorkshire  Ins.  Co.  v.  Campbell,  [1917]  A.O.  al  p.  221. 

(ft)  Pawson  V.  Watson  (1778),  2  Cowp.  785.  ' 

(<?)  As  to  representations  of  "  future  facts,"  or  so-called  "  piomiagory- 
xepresentations,"  see  post,  §§  538—544.  They  aie  not  expressly  recog- 
nized by  the  Mar.  Ins.  Act,  1906. 

A. — VOL.  I.  45 
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*'  *^  the  laoe  of  the  imtnuiieiity  the  tigmmd,  is  not  tied  dmm  t& 
mmiitkSr'    ^  Uteml  omplianoe^  with  its  terms  «8  he  is 

in  the  case  of  a  warranty.  Unless  a  warranty  is  true  to  the 
letter  and  fulfilled  with  the  most  starapulous  eantctaest,  tiie 
iiMMUm  is  diM^ttrged  from  liability  (d) ,  for  in  sadi  cases  tliere 
is  the  breach  of  an  express  stipulation  which  the  aesured 
himself  has  inserted  in  the  instrument  as  one  of  its  terms. 
Li  the  ease  ol  a  i^resentatiim,  on  the  other  hand,  the  Tery 
fisct  that  the  assured  has  declined  to  insert  on  the  face  of  the 
policy  the  statement  which  he  has  yet  represented  to  be  true 
shows  that  he  does  not  intend  to  be  bound  down  to  this  eaoMst 
and  rigmFoas  aeeoracy,  and  aeoofdingly  a  snbstantial  com- 
pliance with  the  terms  of  a  representation  is  all  that  is 
required  (e). 

Thus,  to  take  an  illiistraticm  from  the  case  already  mted, 
had  the  words  "she  mounts  twelve  guns  and  twenty  men  " 
been  written  on  the  face  of  the  policy,  this  would  have  been 
a  warranty,  and  the  pdicy  would  have  been  void  had  the 
ship  carried  one  gun  or  one  man  less  than  the  stipula^ 
number:  but  as  these  words  were  in  fact  only  shown  by  the 
broker  to  the  underwriter  before  subscribing  the  policy  to 
iolmrm  him  of  the  |MrobaUe  risk  he  wonld  incnr,  and  were  not 
inserted  in  the  policy,  they  were  held  to  be  only  a  representa- 
tion; and  the  policy  was  not  avoided  by  the  ship's  carrying 
a  force  of  men  and  gons  not  literally  the  same  with  that 
stated  in  the  representaticm,  hnt  in  point  of  strength,  con- 
venience, and  for  the  purpose  of  resistance,  even,  more 
:&tvoiirable  to  the  risk  (/). 

^^iMiKfe.     ^  ^  fvth^  •ppem  hj  the  de&iition  that  a  repro- 


uvtttMuita.    sentation  is  a  statennmt  of  the  existence  of  some  fact  or  state 

vum  avoids 

tlie policy.     of  facts  "calculated  to  induce  an  (^)  underwriter  more 

(d)  Mar.  Ins.  Act,  1906,  s.  33  (3). 

(e)  Mar.  Ins.  Act,  1906,  8.  20  (4),  ante,  $  622;  Pawaim  ».  Waten, 

infra. 

(/)  Pawson  V.  W&taon  (1778),  2  Oowp.  785;  see  also  Von  Tun^eln  v, 
DiMs  (1809),  2  Camp.  151 ;  Nonnen  t>.  Kefctlewell  (1812),  16  Eagt  176. 
(y)  See  M«0  (q),  §  «27. 
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readily  to  assonie  Ute  ri^  by  diminishing  the  eatimate  he 

would  otherwise  have  formed  of  it":  facts,  the  statement  of 

which  may  reasonably  be  presumed  likely  to  have  such  an 

inflraice  on  <^  judgment  of  a  pmdent  underwrijter,  aie 

called  "  material  facts  " ;  a  statement  of  such  facts  is  called  a 

material  representation  {Jfi) ;  and  it  is  the  falsehood  of  such 

a  representatkm  only  that  wijU,  at  any  rate  in  the  ah»»ice  of 

fraud,  have  the  effect  of  avcaiding  the  policy. 

And  this  constitutes  a  further  distinction  between  a  repre-  Hence  further 

dintiiiffiiiihoJ 

fientation  and  an  express  warranty,  in  the  case  oi  a  warranty  from  a 
all  questions  of  the  materiality  or  immateriality  of  the  fact 
warranted  are  entirely  excluded;  the  sole  inquiry  is  whether 
it  be  or  be  not  warranted  that  the  fact  is  or  shall  be  so  and 
so.  If  it  be  warranted,  then,  however  unimportant  the  ^t 
may  he  to  the  ride,  however  little  its  ebdstence  or  non-  ^ 
existence  may  have  influenced  the  judgment  of  the  under- 
writer as  to  the  rate  of  premium,  the  thing  warranted  must 
be  absolutely  true  or  literally  p^ormed,  odierwise  the  policy 
will  be  void  as  from  the  date  of  the  breach  of  the  warranty. 
The  falsehood  of  a  representation,  on  the  other  hand,  will 
'  produce  no  ^ect  on  the  policy  unless  the  fact  misrepresented 
.lie  material. 

532.  Although  as  a  general  rule  all  positive  statements  and  When  atate- 
stipulations  relating  to  the  risk  or  the  subjects  of  insurance  JSicy^nli 
will,  if  inserted  in  the  policy,  be  construed  as  express  warran-  JJ^^^^ 
ties,  yet  there  can  be  little  doubt  that  if  a  positive  statement 
of  material  facts  were  inserted  in  the  policy  with  an  express 
stipulation  that  it  should  be  construed  not  as  a  warranty,  but 
as  a  representadon,  such  express  stipulation  would  prevail 
over  the  general  rule  {%). 

It  must  also  be  borne  in  mind  that  the  rule  now  under 
-consideration  is  coined  to  positive  r^resentatioos,  and  does 
not  extend  to  statements  of  belief  or  information;  which 
latter  would  in  certain  cases  unquestionably  be  construed  as 


(Ji)  Mar.  Ins.  Act,  1906,  s.  20 
(0  2  Duer,  646. 

45(2) 


(2),  ante,  §  622. 
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nothing  more  than  representations,  though  inserted  in  writing* 
m  the  polioy. 

!Fliiwwlme  tlieivioids  ''dbipcoqpeotodtobekiadedlwlJimiL 

the  13th  and  20th  of  Septismber,"  were  inserted  in  the  policy, 
this  was  construed  as  a  repreeentation  that  the  ship  had  not 
hM  loaded  within  the  knowledge  of  the  earared  belofe  the 
Idtii  of  S^stember;  end  as  it  tamed  oat  that  he,  in  fact,, 
knew  she  had,  the  polioj  was  held  void  on  this  aoeount  (j) . 

m  638.  The  language  of  the  policy  may  itself  be  such  as  to 

wywwgitotion  imply  a  representation,  which  will  thus  virtuallj  form  a  part 
hmm  «lie  €ff  the  written  imtnuneat.  Thna  whwe  an  iosoraiioe  war 
Sie^S^?^  effected  <m  ehip  Qc)  and  cargo  at  and  from  G^oa  to  Dablin, 
"  the  adventure  to  begin  from  the  loading  to  equip  for  the 
voyage,"  Lord  Mansfield  held  that  these  words  plainly 
implied  a  repwemtatlop  that  Genoa  Ivas  the  port  of  loading, 
and  as  she  had  loaded  not  at  Genoa  but  at  Leghorn,  this 
beii^  held  material,  his  Lordship  considered  that  the  policy 
was  void  for  aaiaepreeentation  and  canoealment  (I).  Sa 
where  in  an  insnranoe  on  goods  the  wmis  "  to  retom  five  per 
cent,  for  convoy  and  arrival "  were  inserted  in  the  policy, 
Lord  Eidon  was  of  opinion  that  these  words  clearly  amounted 


with  oonvoy,  or  at  all  events  that  there  was  a  chance  eheh 
would  do  so;  and  as  it  appeared  that  the  assured  knew,  when 
the  poliejr.was  effected,  that  the  ship  had  actuallj  sailed 
wi^MNit  oonvoy,  his  Lordflhip  held  tile  ndsrepreeentatkn: 

fraudulent  and  the  contract  void  {m). 

Cases  ia  In  ono  case  the  Court  of  Session  has  held  that  a 

which  rcpre-  .  i     •   f»        i  i» 

sentation  1im  representation  can  be  inferred  from  the  silenoe  of  the  assured.. 

00  SUnmxi  v,  HociiMB,  MiEiMr  oa  Jm.  S$;  and  see  UMiie  Amerioan 
iiiiiinii  MM  cOsei,  ciM  hj  Judge  Doer,  vol.  iL  pp.  781—788. 

See  SMt.  Se,  HibHMet.  i/€f  Am  Mar.  Im.  Aoi,  IMS,        1 0SS. 

(A)  The  vamamBB  k  itated  in  ibe  report  to  be  en  Oe  eUp  only. 
AimU  ia,  hawefer,  jenheHj  li^  ii  mfiag  IktA  Ike  pefiej  wm  ob- 
ahip  and  carg». 

(Z)  Hodgson  V.  Richardaon  (1764),  1  W.Bl-  46t;  1  Ptok,  Ine.  418^ 
See,  as  to  this  case,  past,  §  ^05. 
(»)  Beid  V.  Hanrej  (1816),  4  Bow,  97. 
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A  ship  had  been  transfmed  by  a  ^itioiis  sale  to  the  Belgian 
flag,  to  avoid  inspection  as  provided  by  the  Merchant  Shipping  been  inlenred 
Act,  1873.  The  assured,  when  effecting  the  insurance,  did 
not  inform  the  underwriter,  who  had  on  a  former  oeeasion 
insured  the  ship  as  British,  of  the  diange  of  flag.  The  Court 
held  that  the  policy  was  void  by  reason  of  misrepresentation 
and  concealment,  leading  the  underwriter  to  believe  that  the 
ship  was  British.  It  is  aobmitted,  however,  that  the  repre- 
sentatibn  made  in  effeoting  a  previous  insurance  cannot  be 
considered  to  have  been  renewed  by  implication,  and  that 
the  decision  can  only  .be  supported  m.  the  ground  of 
eonoealment  (9»). 

In  Fitzherbert  v.  Mather  (o),  an  agent,  after  posting  a 
letter  stating  that  a  ship  had  sailed,  heard  that  it  had  been 
lost.  The  post  had  not  yet  left,  but  he  did  not  write  to 
report  the  loss.  The  Court  of  King's  Benoh  held  that  by 
not  doing  so  he  had  represented  that  the  ship  was  safe  when 
the  post  left.  The  letter,  when  it  left  the  hands  of  the  agent, 
stated  his  informatiim  oorreotly.  The  editmrs  submit  thiU; 
his  subsequent  omission  to  write  was  not  a  misrepresentation, 
but  a  concealment  of  material  information. 

There  may  no  doubt,  however,  be  cases  in  whioh  a  repse- 
sentation  will  be  inferred  from  the  silence  or  ocmdact  of  a 
party. 

635.  Formerly  it  appears  to  have  been  laid  down  in  amm  ijhe  ground 
cases,  and  assumed  in  others,  that  the  ground  upon  which  the  ^^^^^ 

'  o  r  misrepresen- 

misreprescntation  of  a  material  fact  avoided  the  policy  was  tation  avoids 

actual  fraud  or  a  wilful  intention  on  the  part  oi  the  assured  ****  P**^* 

to  deoeiye  the  underwriter  (p).    This  ground,  however,  was 

long  sinoe  entirely  abandoned,  and  the  principle  fumly  estab- 


(n)  Hutchinson  v,  Abtxdibim  Sea  Ins.  Go.  (1876),  3  Ot.  ol  Sees.  Caa. 
<4th  Ser.)  682. 

(o)  (1785),  1  T.  R.  12. 

(p)  See  the  dicta  of  Lord  Mansfield  La  Pawaon  v.  Watson  (177a), 
2  Cowp.  785;  and  Bize  w.  Fletcher  (1779),  1  Dougl.  12,  n.;  the  dictum 
of  Loird  Tenterden  in  Flinn  'v.  Tohin  (1829),  Moody  &  Malk.  367;  and 
&e  remarks  of  Duer,  Lecture  on  Representation,  112,  113,  n.  Si. 
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i>«*-      »  lished  thmt  tke  fiympMeutation  fnwd  ausfcake,  ignoanmoe, 
or  aookknt,  of  any  flwterial  fact,  howe¥»  innooefiliy  made, 

will  avoid  the  policy  quite  as  much  as  in  cases  where 
siioh  misrepresentation  arises  from  a  wilful  inteotion  to 
deoeive  (g). 

Wonur  Later  still,  the  doctrine  favoured  by  the  English  Courts 

duulitmi.  was  that  in  the  case  supposed,  although  no  pi'etenoe  existed 
ior  aUtsging  aetiial  fnodyyet  the  polii^  waa  to  be  considered 
fmA  on  the  groviid  €i  ocmtmetiTe  or  legal  fraud — t.e.,  such 
conduct  on  the  part  of  the  a^ured  as,  though  it  does  not 
im|ply  any  miorai  turpitude  iu  himself,  yet,  from  the  effect  it 
has  in  lact  of  niiiiliBading  tbe  undei*wnt»,  is  in  legal  lai^fuage 
said  to  be  fraudulent  (r). 
Ju^^^^uer's  This  doctrine  was  queetioned  by  Judge  Duer,  who  oon- 
tnids  Hyit  the  Irae  gmmd  on  which  the  f  akity  (£  a  material 
representation  a'voids  the  oontract,  in  oases  where  no  aetnal 
fraud  can  be  imputed,  is  that  a  positive  representation  on  a 
inaledal  poiitt  ia  an  essential  port  of  the  contra^ 
^ugh  not  ioasTtad  m  the  policy  {s) ;  and  this  appeared  to 
Amould  to  be  the  sounder  view  {t). 

In  Blackburn  v.  Vigors,  Lord  Esher  took  exception  to 
Bust's  thoMj  on  the  ground  that  il  it  be  oomect  theoontraot 
should  never  be  set  aside,  or  treated  as  void  on  the  ground  of 
oonoealment  (or  misrepieeentation);  the  contract  should  stand 
and  ha  tssatod  as  bvoken  by  the  assored."  Duer's  view,  said 

(f)  Tkb  «MM  tiwt  iwirtll*  tUff  poKtion  vHb^MkmUig:  HDoifett 
9.  Wmmt  a779),  1  Dfmf^  880;  Vm»  v.  Brottoii  1  Ptek, 

Jm.  414;  FitdMtberi  v.  MM&m  (1786),  1  T.  B.  12;  Feiae  v.  PwUsm 
(MS),  4  TMurt.  440;  Dennuloim  v.  lilHe  (1821),  8  BUgh,  202;  p«r 
Lord  Abinger  in  Owmfoot  v.  Fowke  (1840),  6  M.  &  W.  878.  Per 
Willes,  J.: — "There  is  no  doabt  that  a  material  misrepresentation, 
tiiongh  perfectly  honest  at  the  time,  made  with  the  intent  that  it  should 
be  acted  on  by  the  insurer,  and  -which  has  led  to  the  policy  beingf 
granted,  wiU  defeat  the  policy."  Anderson  v.  Pacific  Pire  &  Marino 
Ins.  Co.  (1872),  L.  R.  7  CP.  66,  63. 

(r)  See  the  judgment  of  Lord  Abinger  in  Oomfoot  v.  Fowke  (1840), 
6  M.  &  W.  378;  and  the  dieta  of  Baron  Parke  in  £Ukin  v.  Jansen 
(1846),  13  M.  &  W.  65». 

(•)  2  Doer,  Ins.  a48--655,  s.  xiv. ;  and  3  fiwi,  Oom.  282. 

(f)  tai  ed.       L  p.  M9. 
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Lord  £sh^,  would  laise  mw  eo]iipUeatioii8  (t£).  Phillips 
explains  the  effect  oi  a  minepi^esentation  or  concealmeut  in  Finilipa' 
the  contract  on  the  ground  of  a  condition,  implied-  by  the  fact 
of  enteiiug  into  the  ooiatraot,  that  these  is  m  misrapMenta- 
tioa  or  oooeeahnnit,  and  his  proposition  was  in  that  case 
adopted  by  all  the  judges  in  tho  Court  of  Appoal  and  b} 
Lord  Watson  in  the  House  of  Lords  (x).  It  is  submitted 
that  this  is  tk»  pvopw  gmmd     which  to  base  the  role. 

Irttw  If      pui-poee  of  the  pepffesentation  be  fraudulent—  ineaawol 
that  is,  to  deceive  the  underwriter  by  inducing  him  to  believe  ^IjfsSitir 
that  which  the  assured  at  the  time  k^ws  to  be  false,  or  does  ^^^^ 

,  -  avoid  the 

not  know  to  he  true— the  p<Hicy,  it  is  said,  imM.  be  equally  policy  witii- 
avoided  whether  the  false  statement  be  material  to  the  risk  or  ^o^Sf 

mt(i/). 

It  is  aohmitted  that  this  p«opositk>n  is  subject  to  the 
qualification  that  the  fraudulent  statement  must  in  fact  have 
influenced  the  underwriter  when  ho  undertook  the  risk. 
Speculations  as  to  the  materiality  of  a  fraudulent  statentent 
made  with  a  view  to  a  particular  end  cannot  be  permitted 
when  the  end  has  been  attained  thereby  {z)y  and  where  the 
purpose  of  a  falsehood  is  to  induce  the  underwriter  to  enteat 
lulo  the  ooaliact,  thm  is  no  doubt,  as  Amould  says,  a  pre- 
sumption that  such  has  been  its  effect  (a) .  But  the  presump- 

(w)  Blackburn  v.  Vigors  (1886),  17  Q.  B.  D.  553,  561. 

(a:)  Ihid.  5612,  578,  583;  12  App.  Gas.  539;  1  PhilUps,  Ins.  s.  537. 
See  also  Pickersgill  v,  London  &  Prov.  Mar.  &  General  Ins.  Co.,  Ltd., 
[1912]  8  K.B.  «U. 

(y)  1  ManhaU,  Ins.  452;  8  Kent,  Oom.  283;  1  Doer,  Ins.  80,  83, 
aU;  1  Park,  Im.  400;  and  Boberte  v,  Eoonenaii,  time  died;  see  abo 
Sibbald  v.  Hill  (18U),  2  Dcm,  288;  per  Lord  EUier,  TIm>  Bedooin, 
[1894]  P.  1,  12.  The  ICar.  Ina.  Act,  1906,  hae  no  upfeas  i^eienoe  to 
ibis  poiiit,  but  by  seot.  91  (2)  tiie  rules  of  the  oommoa  law  oontLaiie  to 
apply,  save  in  ao  lar  aa  tfaegr  ace  inooiiBistonl  witii  pfOTwioai  of 
the  Act. 

(«)  See  per  Lord  OhehnsPord,  L.  C,  in  Smith  v.  Kay  (1869),  7 
H.  L.  Cas.  at  p.  759,  oited  by  Smith,  I,.  J.,  in  GNndeii  9,  Sfaeelu 
[1899]  2  Q.  B.  646. 

(«)  As  to  the  strength  of  such  a  presumption  at  the  present  time, 
when  the  parties  to  an  action  are  competent  witnesses,  see  per  Lord 
Blackburn  in  Smith  v.  Chadwick  (18»4),  9  App.  G^.  196. 
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two  iMnot  be  eouoLmmm,  so  ts  to  produde  endeiioe  to  «ie 

«iitrary(&),  and  pievmit  the  application  of  the  general 
principle  that  a  fraud  will  not  avoid  a  contract  unless  it  has 
induoed  one  of  the  pertaes  toentwiato  the  ocmtfaot  (e). 


To  avoid  the 
policy,  the 
iMMed  Boi 

be  connected 
with  the 
miarapre- 


HHn  no 
iitaillkmiid, 

MtiHiii  to 

a  retnni  oi 


Positive 
TCfrannlft- 

tions  sab- 
divided  into 
affinnativc 
and  pro- 

m  _ 

Baprescnta- 
tions,  though 
affirmative  in 
fbtm,  maybe 

I^romissory 
in  effect. 


M7.  It  is  aot  neoessaiy,  in  order  to  avoid  the  policy  on 
tiie  ground  of  misreppesentation,  that  the  loss  should  have 
arisen  from  a  cause  connected  with  the  £aot  or  ciroumsteiioe 
auMepwseiited.  Thus,  if  the  sssawd  represent  l^t  the  ship 
or  goods  m  mntml  property,  and  they  are  in  fact  the 
property  of  a  belligei-ent,  he  shall  not  recover  even  for  a  loss 
oooasioned  by  ehipwi-eck,  whetfaw  the  mu-etat^neat  was 
Wide  ^iMgli  wslaks  or  fiGm  design  to  deceive  C^). 

If  ^  policy  be  avoided  by  a  mere  misrepresentation  with- 
out actual  fraud,  the  assured  is  entitled  to  a  return  <rf 
pwniu.  If,  hoiwever,  the  sepeesoitatiQn  was  false  within 
Us  0wn  knowledge,  and  made  with  the  intention  to  deceive, 
this  fraud  will  disentitle  him  to  a  return  of  premium  (e). 

638.  Positive  representations  have  been  sohdivided  into— 
1.  Affirmative;  2.  Pramissory;  the  tcnaac  averring  the 
aelaal  ezistoiioe  of  the  fact  to  which  they  relate,  the  latter 
that  such  fact  shall  or  will  thereafter  exist  (/). 

This  distinedoQ,  howofor,  is  id!buk  cob  move  of  fmn  than 
safaetanee,  as  in  &ot  many  positive  repieeentations,  even  when 
in  terms  affirmative,  in  effect  are  promissory.  Thus  where 
it  is  i^presented  that  a  vessel  is  neuUal,  or  has  a  lie^ioe  to 
tesdo^  ^  »  oertjsia  acaiam^t  or  a  certain  kind  of  car^o 
tne  ■MPHnnati<m  of  (Jieee  facts  as  existing  at  the  time  is 
unimportant;  it  is  the  implied  promise  that,  as  ^  as  depends 


(b)  1  PhUUps,  8.  540. 

(c)  Per  Romilly,  M.  P.,  Pulaford  v.  Richards  (1868),  17  BeftT.  87, 
96;  per  Jervis,  C.  J.,  Cmham  v.  Barry  (iS§6),  U  O.  B.  SS7,  W;  tml 

see  posl,  §  555. 

(d)  Per  Holt,  C.  J.,  Skinner,  R.  327;  1  iCuahaU,  lag,  462:  1  P«ii. 
Iiw.  406.  ' 

(#)  Mat.  Ins.  Act,  1906,  s.  84  (1);  past,  §§  1247a,  1256. 
■inl^r,^^iipMii<^^^^^  *  discussion  of  the  doctrine  of  pro- 
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on  the  assured,  they  shall  be  and  continue    unclianged   SacL  899. 

throughout  the  duration  of  the  rids,  that  alone  gives  value  to  

the  represotitatioii. 

Thos,  to  take  an  instance  in  point.  In  the  case  of  Pawson  v. 
Watson  (g)  the  representation  made  by  the  broker  in  effect- 
ing a  policy  on  the  ship  waa  in  these  wwds:— «  She  mounts 
twehe  gam  and  twenty  men."  Althou^  affirmative  in 
point  of  form,  it  is  plain  that  this  representation  was  promis- 
8ory  in  its  meaning;  for  when  the  policy  was  ^ected  the 
diip,  which,  as  appears  by  the  report,  did  not  sail  for  a  month 
afterwards,  had  not  a  single  gun  or  man  on  board;  so  that 
the  representation,  unless  construed  to  refer  to  a  future  event, 
was  false  when  made.  The  whoke  judgment  of  Lord  Mans- 
field plainly  shows  that  he  took  it  to  be,  what  undoubtedly  it 
was,  not  a  more  assertion  of  the  actual  force  of  the  vessel  at 
the  time,  but  a  stipulation  that  she  would  sail  with  the  anna- 
ment  described  on  the  voyage  insured  (h).  Had  the  repre- 
sentation just  stated  been  thus  expressed:— "  She  is  to  (or 
'She  will ')  mount  twelve  guns  and  twenty  men,"  it  would 
have  been  an  instance  of  a  rejwresentation  promissory  in  terms 
as  wdl  as  in  effect  (i) . 

639.  It  is  an  import<aiit  question,  whether  there  is  any  l«  there  any 
difference  between  an  affirmative  repr^tation  and  a  pro-  h^^^^ 
mkeory  repiesentation,  as  to  the  ground  on  which,  if  false  promww'y 

'11    •     -J  i.1         TOT  '  andanaflBr- 

cney  wiu  avoid  the  policy?    In  other  words,  whether  the  native repre- 
positive  misrepresentation  of  a  future  fact,  matmal      the  ^"''^^ 
risks,  wiU  just  as  mmk  avmd  the  poUcy,  ilMiie  absence  of 
actual  fraud,  as  the  positive  misrepresentation  of  a  past  or 
existing  fact  equally  material? 

(ff)  Ante,  §  530. 

^  ^  l^inguage  Arnould  adopted  almost  with-||||^^M. 

(0  See  tiie  discussion,  pmt,  §§  542-544.    Even  if  the  pi^mise,  " 
coq^M  or  implied,  be  noi  binding,  the  representation  "She  mounts  WPP 
twelve  gttw"  maif  be  ec»iideMd  to  mean  that  this  is  her  usual  arma- 
■Mmt,  and  tek  H  is  wpeotod  that  she  wiU  saU  with  it  on  the  voyage 
iM««d.    Tbe  lepieMl^oiL  «  fiHie  will  nMMmt  twelve  guns  "  must  at 
any  rate  be  a  rii|iwwUmHMn  ef  expectatiiHi  or  bdfef . 
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8«et.  689.  It  appears  from  the  cases  of  Fihm  v.  Headiam  (A;)  and 
OpinioB  of  Wlim  V,  Tubiii  (i),  Iiocd  Tentordea  wm  of  opinion  that 
Tenterdeu.  tilis  distinction  exists.  They  were  actions  on  the  same 
policy,  and  the  facts  were  that,  to  induce  the  underwriters 
to  tMkb  a  liflk  on  %  diip  alMKit  to  sail  with  a  cargo  ol  rock 
salty  the  brolB»r  represrated  tJiat  the  ship  would  only  take 
fifty  or  sixty  tons  of  rock  salt,  which  would  put  her  in  light 
ballast  trim.  The  ship  sailed  the  day  after  the  policy  was 
signed,  with  liO  torn  of  loek  salt  (m  board,  being  a  full  and 
•very  heavy  cargo.  In  the  earlier  action,  Flinn  v.  Headlam, 
the  counsel  for  the  plaintiff  contended  that  if  the  under- 
wrilero  meafit  to  insist  upoa  it  as  part  of  the  contract,  that 
iMily  a  certain  qimntity  of  rock  salt  should  be  carried  in  the 
vessel,  they  should  have  had  it  inserted  in  the  policy;  and 
Lord  Tenterden  advised  the  jury  to  find  for  the  defendant  if 
they  thought  that  a  material  r^resentation  was  made  by  the 
broker  as  to  the  rock  salt  then  actually  on  board,  but  to  find 
for  the  plaintiff  if  they  thought  that  the  representation  was 
as  to  tiie  oaigo  eiqpeeted  to  be  sloped,  or  that  the  under- 
Wfiter  was  not  influenced  by  the  representation  (m).  In  the 
later  case,  Flinn  v.  Tobin,  Lord  Tenterden  directed  the  jury 
that  the  defendant  was  not  entitled  to  a  verdict  on  the 
gvoimd  of  a  misrepresentation  of  the  cargo  which  the  ship 
was  to  carry,  unless  it  was  fraudulent.  "  The  mei-e  fact  of  a 
misrqpnesentation,  without  fraud/'  he  said,  "will  not  be 
enoogh  to  prevent  the  plaintiff's  recovering;  for  the  contract 
between  the  parties  is  the  policy,  which  is  in  writing,  and 
cannot  be  varied  by  parol.'' 

(*)  (182«),  9  B.  &  Or.  693. 

(/)  (1829),  1  Mood.  &  Malb.  367.  Arnould  stated  that  Flinn  v. 
Headlam  was  the  later  case,  but  this  is  a  mutake.  Fiinn  ik  Headlam 
was  tried  in  1828,  and  a  ruje  nisi  for  a  new  trial,  obtained  in  Micaael- 
mas  term  of  that  year,  was  discharged  on  the  4th  Ju^y,  1&29.  Fiion  i^. 
Tobin  was  tried  on  the  27th  July,  1829. 

(m)  A  certificate  of  seaworthiness  was  produced  to  the  underwriter, 
and  a  verdict  for  the  assured  was  upheld  by  the  Court  of  King's  Bench 
on  the  ground  that  the  jury  were  right  if  they  thougiit  that  .the 
■nderwiiter  relied  on  the  ewtifieato  (see  infra,  §  555).  Tbe  oonreetBaw 
of  l40fd  Tenliidi^  nling  was  aoi  chillifiid. 
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540.  This  distinction,  however,  even  when  confinid  to  the  Sect.  540. 
sole  case  of  promissory  representations,  seemed  to  Arnould  DiHtinction 
to  be  opposed  to  the  pnncipke  on  which  parol  evidence  of 


lepfesentation  has  been  admitted  in  any  case,  and  to  be  and  pcomis- 

.  .  sory  represen- 

irreooncilable  with  expreee  authorities  of  the  greatest  weight,  tation  seems 

The  principle  on  which  the  false  affirmation  ol  the  actual 

or  past  existence  of  a  material  fact  avoids  the  contract  in  oases 

where  there  is  no  actual  fraud,  is,  that  the  underwriter  only 
engaged  to  be  liable  upon  the  faith  that  &uch  fact  existed,  so 
that  the  falsity  of  the  statement  is  a  breach  of  a  ccmditicm 
precedent  that  the  contract  should  be  free  from  misrepresen- 
tation. It  is  evident  that  this  principle  must  apply  equally 
to  the  case  in  which  the  assured  falsely,  though  not  fraudu- 
lently, affirms,  in  positive  terme,  that  some  material  fact  diall 
or  will  hereafter  exist;  in  this  case  the  basis  of  the  under- 
writer's liability  is  the  future  existence  of  the  fact:  the 
falsity  of  the  positive  statement,  Uiat  the  fact  will  exist,  is 
as  completely  a  breach  of  the  condition  on  which  he  engaged 
to  be  liable,  as  the  falsity  of  the  statement  that  the  fact  had 
existed,  or  was  existing;  on  principle,  thtwei(xe,  there se^Eos 
no  ground  f<Mr  this  distinction,  and  it  is  also  quite  irre- 
concilable with  previous  authority  (w). 


54L  Instead  of  citing  all  the  cases  which  show  that  the  Bemiistoon 
doctrine  of  ihe  Courts  has  been  that  representations  strictly  ^' 
promissory,  although  made  in  good  faith,  must  be  substan- 
tially complied  with  in  <»*der  to  sustain  the  policy,  a  diecision 
to  this  ^eot  of  the  highest  English  tribunal,  presided  over 
by  Lord  Eldon,  may  suffice. 

An  insurance  on  ship  and  goods  from  Kassau  (New  Provi- 
d^oe)  to  Clyde  (in  Scotland)  was  effected  on  the  18th  June, 
1814.  On  that  occasion  the  broker  showed  the  underwriters 
a  letter,  dated  the  2nd  April,  and  received  by  the  owners  the 
day  he&cae  the  polioy  was  eieoted,  in  which  it  was  d^ted, 

(f»)  See  Edwards  v.  Footoer  (l&oe),  1  Ounp.  580;  Bennistoiin  v. 
lilUe  (1821),  8  Bligb,  202;  see  alao  the  AmerieMi  oasee  to  tiie  same 
eilect  odlooted  hj  Diier,  2  Ins.  741—743,  7i»—imk 
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Edwards  v, 
Footnw. 


Arnould's 
oonchisioii. 


"  The  Brilliant,"  the  ship  insured,  "  will  sail  on  the  1st  of 
Maj."  In  point  of  fact  it  turned  out  that  the  ship  had 
sailed  m  the  2Sid  April,  and  m  the  11th  of  Majr  had  been 
captured  by  an  American  privateer.  These  facts  were  wholly 
unknown  to  the  parties  by  whom  the  representation  was 
inade. 

At  the  trial  ci  the  appeal  in  Uie  House  of  Lords,  it  was 

contended  flor  the  plaintiff  that  the  statement  of  a  future 
e?ent,  suoh  aa  an  intended  day  of  sailing,  could  ho  no  more 
than  an  expectati<Mi,  and  theftefoieeonld  not  avoid  the  policy, 
unless  fraudulent. 

hoed  Eldon,  however,  held  that  the  policy  was  avoided  by 
the  niisroproocptation.  "Thm  is  a  difference,"  said  Lord 
Eldon,  "  between  the  vepreeratation  ci  an  expectation  and 
the  representation  of  a  fact.  The  former  is  immaterial,  but 
the  latter  avcnds  the  polioj  if  the  fact  miarepresented  be 
material  to  tibe  rkd^"  (o). 

This  case,  then,  has  been  generally  regarded  as  an  explicit 
anthority  for  the  position,  that  a  positive  promissoiy  repre- 
seetaticm  ol  a  matonal  faot  will,  if  false,  avoid  the  policy 
though  no  actual  fraud  oan  be  alleged. 

So,  where  a  representation  was  made  some  time  before  the 
ship  sailed,  to  the  effect  that  she  "  was  to  sail "  with  convoy 
and  a  certain  armament,  so  that  the  refuraeentation  was  both 
promissory  in  its  terms,  and  related  to  an  actually  future 
fact,  Itord  EUwiborough  held,  that  not  having  been  substan- 
tially oMnplied  witli,  it  avoided  tlie  policy,  though  made 
without  actual  fraud  (p"). 

Upon  the  authority  of  previous  cases,  then,  the  distinction 
aasnmed  by  Lnd  Tentorden  i^^peued  to  Amould  to  be 
untenable. 

^   It  was  therefore  laid  down  by  Arnould  (g),     the  oonclu- 
aiiMi  to  be  mULj  derived  iwm  all  the  authorities,  that  the 


(py 
(f) 


V.  lilHe  (I8SI),  S  BMgii,  m   The  prooeediiigt  in 
Gbtttiamlivieiy  NpcHtedial  Sln^  Appeil  CMfli, !». 
V.  Fooiiier  (1806),  1  Gump,  MO. 
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positive  zepiesentation  of  a  f utuie  fact,  material  to  the  risks,  MmeL  Mti. 
will,  if  false,  avmd  the  policy,  though  it  may  not  be  actually 
fraudulent. 

542.  The  view  expressed  in  the  text  and  the  reasoning  on  Promissoiy 
iwhioh'  it  is  based  have  hem  mproduoed  from  the  earlier  SSe^^ 
editi<m8  of  this  wwk.  It  is  nevertheless  desirable  to  point 
out  that  the  general  law  relating  to  "  repre^^itations  of 
future  facts"  has  been  declared,  since  this  work  first 
appeared,  to  be  diff^^^t  from  the  law  as  stated  in  the  text. 
The  later  decisions  (none  of  which,  however,  relates  to  marim^  General  law 
insurance)  are  to  the  effect  that  what  has  been  called  a  repre-  J^ntetionTof 
sentatiiMi  of  a  fatore  fact  (if  anything  more  than  an  expres- 
sion  of  intention  or  expectation)  can  only  have  legal  effect  as 
a  contract  or  promise  (r).  "  There  is  a  clear  difference,"  says 
Mellish,  L.  J.,  "between  a  misiepresentation  in  point  of 
laot,  a  representation  that  scnnething  exists  at  that  moment 
which  does  not  exist,  and  a  representation  that  something 
will  be  dime  in  the  future.  '  Of  course,  a  representation  that 
somellung  will  be  d<me  in  the  future  eannot  eHher  be  true 
or  false  at  the  mknx^nt  it  is  made,  and  although  you  may  call 
it  a  representation,  if  it  is  anything,  it  is  a  contract  or 
ponnise («).  B^;arded  as  ja  pmnise,  a  lejoesentation  that 
something  will  be  done  seems  to  be  an  express  term  of  the 
contract  in  the  nature  of  a  warranty,  which  ought  therefore 
to  be  in  writing,  and  eitiier  induded  in  or  inocnpmrated  by 
lelerenoe  into  the  policy. 

643.  On  the  other  hand,  it  will  be  said  that  the  decision  in  The  Englisb 

cases  fts  to 

Dennistoun  t\  Lillie,  being  one  of  the  House  of  Lords,  has  promissory 
definitdy  established  a  diffei^t  rule  with  rogard  to  oontraoto 
of  marine  insurance.    It  may,  however,  perhaps  be  argued 
that  Dennistoun  /t\  Lillie,  which  Amould  and  Judge  Duer 

(r)  Jorden  v.  Money  (1854),  5  H.  L.  C.  185;  per  Lord  Selborne, 
L.  C,  in  Maddison  v.  Alderson  (1883),  8  App.  Cas.  467,  473;  and 
in  Citizens'  Bank  of  Louisiana  v.  First  National  Bank  of  New  Orleans 
(1873),  L.  B.  6  H.L.  352,  360. 

is)  Beaitie  t;.  Lord  Ebury  (1872),  I/.B.  7  Ch.  777,  804. 
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both  i<egiide(l  as  putting  the  matter  beyond  doubt,  is  not  as 
olsar  an  aotiiority  as  ^btf  emridered.    The  letter,  though 

dated  the  2nd  of  April,  was  not  shown  to  the  underwriters 
until  the  18th  of  J une,  nearly  two  months  after  the  ship  had 
in  laet  sailed;  and  it  nny  be  pos^ble  to  eontend^  that 
inasmuch,  as  Lord  Eldoin  said,  the  question  was  whether  the 
representation  was  pne  "of  an  expectation  or  a  statement  as 
<if  a  past  £aat''  {t),  he  ligarded  ike  produoti<m  of  the  letter 
by  ^  brewer  on  the  IStli  of  June  as  a  representation  by  him 
of  an  event  which  was  then  past,  viz.,  that  the  ship  had 
remained  in  port  until  the  1st  of  May.  It  does  not,  howe¥er, 
appear  from  the  report  that  this  was  the  point  upon  which 
the  underwriters  were  relying;  and  the  fact  that  Lord  Eldon 
distinguished  the  case  from  Bowden  v.  Vaughan  (u)  (in 
which  case  the  statemeiit  certainly  related  to  a  future  event), 
mi  the  ground  that  in  Bowden  v.  Vaughan  the  policy  was 
diected  by  the  owner  of  the  goods  (who  had  no  control  over 
the  event),  strtmgly  supports  the  view  that  his  Lordship  c<m- 
siieffed  the  representation  one  xelating  to  a  future,  and  not 
to  a  past,  event. 

Apart  from  Dennistoun  v,  Lillie,  there  is  certainly  autho- 
rity in  the  English  oases  in  support  of  the  doctrine  of  pro- 
missory representations.  Though  the  term  "promissory 
representation  "  is  not  to  he  found  in  the  reports,  it  haa 
undoubtedly  been  decided  in  this  country  that  a  representa- 
tion relating  to  a  future  event  over  which  the  assured  has 
control  will  avoid  the  policy  if  it  be  not  substantially  satis- 
fied (x);  and  it  has  also  been  decided  that  a  i^resentation 
wbkb  in  terms  rdates  to  an  eodsting  fact,  may,  in  ^ect,  be 
promissory,  and  require  that  something  shall  be  done  or  some 
state  of  things  exist  in  the  future.  Thus,  a  representation 
thai  a  ship  is  of  a  oeitain  naliofiality  has  been  held  to  imply 

(<)  3  Bligh,  209.  So,  on  p.  205,  it  appears  that  the  judg^  admiral 
considered  the  letter  as  having  held  forth  to  the  anderwriters  that  tbe 
ship  remained  in  harbour  till  the  lat  of  May. 

(m)  (1809),  10  East,  415. 

(x)  Edwards  v.  Footner  (1806),  1  Camp.  630;  and  see  Bowden  v. 
Vaughan  (1809),  10  East,  415. 
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an  undertaking  that  she  shall  be  dooam^ted  as  a  ship  dt  9mt  84S. 
that  nationality  (^). 

In  the  United  States  the  validity  of  a  promissory  repre-  The  American 
sentation  was  clearly  recognized  in  the  earlier  cases  (2).  In 
later  cases  a  differ^it  view  pwailed  («),  and  thm  are  two 
oases,  the  earlier  (me  on  a  marine  policy,  the  later  one  on  a 
fire  policy,  which  are  express  decisions  that  such  a  representa- 
tion is  nothing  more  than  a  statement  of  intuition  or  ^pee- 
tation,  even  when  relating  to  something  within  the  contrd 
of  the  assured  (b).  In  the  later  case  the  doctrine  of  promis- 
sory representations  was  vigorously  impugned  by  Chancellor 
Walworth,  in  a  judgment  of  great  ability,  which,  howev^, 
ignores  most  of  the  dedtdons  opposed  to  his  view.  More 
recently,  again,  the  existence  of  promissory  representations 
has  been  recognized  (c).  The  whole  subject  is  disoossed  al 
great  length  by  Duct,  who  afl^  an  examinatimi  the  autho- 
rities upholds  the  validity  of  promissory  representations  (d). 
This  view  is  also  shared  by  Phillips  (e),  and  by  Marahiill  (/)^ 

to  whom  the  use     the  term  "  promissory  representetion  " 
seems  to  be  due. 

544.  Apart  from  any  srgnment  to  be  derived  from  the  Ooneliwoii. 
provisions  of  the  Marine  Insurance  Act,  1906,  the  result 

(v)  Stwl  V.  I^cy  (1810),  3  Taunt.  285;  Von  TWeln  v.  Daboia 
(1809),  2  Camp.  151. 

(z)  See  Vanderheuvel  v.  Church  (1801),  2  Johns.  127,  173,  n.;  Murray 
V.  Alsop  (1802),  3  Johns.  Cas.  47;  Suckley  v.  Delatield  (ISo'i),  2  Caines 
222;  Alsop  v.  Coit  (1815),  12  Mass.  R.  40.  * 

(«)  See  Riee  v.  New  England  Mar.  Ins.  Co.  (1827),  4  Pick.  439; 
Alle^  V.  Maryland  In*.  Oa.  (1830),  2  Gill  &  Johns.  R.  136.    See  als^ 
a  eritioism  of  ^  doetrine  of  promiBSOry  repre!<entationa  by  Gray  J 
in  Kimbiai  ».  2Btom  iMk  Cb.  (1W6),  9  Alien  (Mass.),  640.  '  ' 

(b)  Bryant  v.  Ooeaa  In».  Cb.  (1889),  22  Hck.  200;  Alston  r. 
Mechanics  Ins.  Co..  (1842),  4  HUl,  329. 

(<?)  Lnnt  V.  Boston  Marin©  Ins.  Cb.  (1881),  0  Fed.  B.  M;  S.  C. 
after  second  trial  (1883),  17  Fed.  R.  411;  Snare  ft  Ttiesle,  fte!  Oo.  Z 
St.  Paul  Fire  &  Mar.  Ins.  Co.  (1919),  258  F.  R.  42$. 

(d)  See  2  Duer,  Ins.  Lect.  xiv.  pp.  657  et  seq. ;  and  notes  ii.  and  vi. 
thereto,  pp.  721,  749.  The  authorities  in  the  United  States  arc  revkyired 
in  the  American  notes  to  Barber  v.  Fletcher,  CWpbell's  BoUnff  Owsn. 
vol.  xiii.  pp.  536—539.  — — * 

ie)  1  Phillips,  Ins.  &.  553. 

(/)  Ins.  4th  ed.  p.  345. 
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seems  to  be  that,  unless  Dennistoun  v.  Lillie  is  a  sufficiently 
dear  nuthority  to  eataMiah  tbe  dootsine  cf  pxamisBOfjr  r^re- 
•antaiioiis  in  relatkn  to  marine  insuranoe,  the  question  is 
one  which  must  be  considered  an  open  one.  On  the,  one 
hand  it  may  be  argued  that  there  is  no  authority  or  reaaon 
for  saying  that  the  law  as  to  repieeentations  is  not  the  same 
with  respect  to  contracts  of  marine  insurance  as  it  is  with 
respect  to  other  contracts;  i.e.,  that  no  representation  other 
than  a  repreeentataon  relating  to  an  existing  fact  can  have 
any  effect  on  the  eontraot,  and  that  when  it  is  sought  to  give 
such  effect  to  any  statement  relating  to  the  future,  it  can 
only  be  by  showing  that  such  statement  amounts  to  a  war- 
ranty, and  as  such  ia  properly  inoorporated  into  the  formal 
contract. 

On  the  other  hand  it  may  be  said  that  the  general  rules  of 
law  idating  to  representations  do  not  necessarily  apply  to 

contracts  of  marine  insurance.  The  law  on  the  latter  subject 
has  been  developed  at  common  law  without  reference  to  the 
decisi<nis  which  have  been  given  in  relation  to  other  contracts, 
and  it  cannot  be  disputed  timt  in  some  respeots,  e.g.,  the 
materiality  of  a  misrepresentation,  the  law  as  to  marine 
insurance  differs  widely  from  the  general  law.  The  cases 
other  than  Dennistoun  tr.  Lillie  are  of  course  open  to  review; 
but  some  weight  must  be  given  to  the  fact  that  for  tthef 
greater  part  of  a  century  the  rule  embodied  in  them  has  been 
recc^inized  by  most,  if  not  all,  textwriters  of  authority. 
From  the  nature  of  the  oonlraet  and  the  circumstances  under 
which  it  is  effected,  the  representations  made  to  the  under- 
writer have  necessarily  a  special  importance.  This  may  be 
a  reason  for  uphidding  the  rule  that  when  a  rqnesentation 
relates  to  a  future  event  within  the  control  of  the  assured, 
there  is  an  implied  condition  that  the  representation  shall  be 
substantially  satisfied. 

The  provisions  of  sect.  20  of  the  Marine  Insurance  Act, 
1906  {g),  however,  seem  to  be  inconsistent  with  the  doctrine 
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of  promissory  representations.  The  classification  of  repre-  g»ct.  §44. 
sentations  in  the  third  suhnsection,  which  was  apparoilly 

intended  to  be  exhaustive,  ignores  them.  For  it  seems  diffi- 
cult to  call  a  representation  of  this  nature  one  as  to  a  matter 
of  fact — ^an  expression  which  is  properly  applied  to  existing 
facts,  and  not  to  things  which  are  not  facts  in  the  present, 
but  may  become  so  in  the  future.  Moreover,  the  wording 
of  sub-sect.  4  points  to  facts,  of  which  the  present  truth 
or  falsity  can  be  predicated.  Nor  is  a  promissory  repre- 
sentation, as  such,  a  representation  as  to  a  matter  of 
expectation  or  belief,  which  satisfies  the  requirements  of 
the  law  if  made  good  faith  (A).  It  seems  probable, 
therefore,  that  the  law  as  laid  down  in  Jorden  v.  Money  (t) 
now  applies  to  contracts  of  marine  insurance,  as  it  does  to 
other  contracts,  and  that  the  doctrine  of  promissory  represen- 
tations, whatever  foundation  there  may  have  been  for  it 
before  the  Act,  has  ceased  to  exist  sijicc  the  Act  came  into 
force  (Jc). 

545.  There  is  a  great  di$tin0tion  to  be  drawn  between  Distmction 
such  positive  promissory  representations  and  those  represen-  positive  pro- 
tations  of  belief  or  expectation,  which  we  have  placed  in  ™isf07' wpre- 

^  /  sentatiooft, 

a  distinct  class,  and  come  now  in  the  course  of  the  inquiry  and  state- 
to  cmlsider.    The  former  are  positive  statements  that  expectotum. 
certain  materi,al  facts  shall  or  will  exist;  the  latter  are 
merely  expressions  of  an  expectation  or  belief  that  they 
either  will  or  do  exist.    The  former,  if  binding  under  the 
existing  law,  involve  a  stipulation  that  unless  facts  take 
place  substantially  corresponding  with  those  specified  the 
underwriter  shall  not  be  liable  on  the  policy;  the  latter  imply 
no  stipulation  of  the  kind,  and  their  falsification  accordingly  ^ 
can  only  avoid  the  policy  in  cases  of  actual  fraud  (Z). 

(A)  See  §  545. 
(0  Ante,  §  642. 

Qe)  This  is  also  ikib  o^nion  of  Mr.  Arthur  Oohen:  Laws  of  Eog*- 
land,  Tol.  xtSI.  %  806* 

(t)  A  vklir  of  tiie  nature  of  a  representation  as  to  expeetoiion, 
belief,  or  intmtion,  for  which  there  is  high  judicial  aaHiority,  is  tiiat 

A. — ^VOL.  I.  4fi 
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PMt.  545.  Aooordingly  ijt  is  expreesLj  provided  by  the  Mariue  lusur- 
aiiee  Aet  (m)  that  "a  represeiitalaon  as  to  a  matter  cxf  eiEpec- 
tation  or  belief  is  true  if  it  be  made  in  good  faith." 

WhMiMm       A  iiioment'seofidderatipnwiUdioiw  that  iMs  distinction  is 

e^^Srai**^  well  founded.  If  a  man  assures  me  positively  that  certain 
avoid  the  events  over  which  he  has  a  control,  and  without  which  I 
dioidd  decline  entering  into  the  contract  with  him,  shall  take 
place  in  a  given  way,  and  I  enter  into  the  contract  on  the 
faith  of  that  positive  assurance,  I  muy  fairly  be  entitled  to 
contend  that  such  statement  must  subatantially  be  made  good 
in  order  to  make  me  liable  on  such  contract.  If,  however,  he 
merely  tells  me  that  he  believes  or  expects  that  such  events 
will  happen  in  a  certain  way,  and  I  choose  to  enter  into  the 
contract  apcm  ihe  mere  chance  of  snob  belief  or  expectation 
turning  out  well  fonnded,  I  have  no  right  to  be  released 
from  my  contract  on  its  proving  fallacious,  for  its  failure 
was  a  contingency  whi^ch  I  ought  to  have  contemplated  on 
entering  into  my  contract.  If,  indeed,  I  can  show  that,  with 
a  design  to  deceive  me,  he  represented  himself  as  expecting 
or  believing  that  which  he  knew  at  the  time  to  be  impossible 
or  mitnie,  and  thereby  inflnenced  me,  I  shall  be  released 
from  my  contract  on  tlie  ground  of  this  his  actual  fraud. 

snoii  a  representation  is  one  of  fact;  that  fact  relating,  however,  not  to 
&e  adbjeci-matter  of  the  expectation,  but  to  the  condition  of  mind  of 
the  person  making  the  statement.  Thus,  if  I  say  I  expect  or  believe  " 
that  a  certain  state  of  facts  does  or  will  exist,  though  it  is  true  that  I 
do  not  make  any  statement  as  to  the  actual  or  future  existence  of  isuch 
facts,  I  may  be  said  to  make  an  affirmative  representatdon  as  to  the 
present  condition  of  my  mind.  See  per  Bowen,  L.  J.,  in  Edgington  v. 
Fitzmaurice  (1&85),  29  Ch.  D.  459,  483.  On  this  view,  it  is  unnecessary 
to  make  a  distinction  between  a  representation  of  an  existing  fact  and 
one  of  belief,  and  tiie  t^tAemend  tiuil  Hie  denMBl  of  fraud  moat  also  be 
present  in  oider  to  invilidate  •  eomtnek  on  aooooni  of  a  false  rept^ 
sentatioii  of  bslief  is  also  s^psrinoiis,  fcnr  it  is  impossible  to  make  a  hSa^ 
lipiMeMtatioB  as  to  om^s  own  bsM  without  at  the  same  time  being 
mmekBm  timt  iiw  lepiesoMtstion  is  Islse.  Thsrafoie,  when  tibe  repse- 
BMrtatioa  is  legaxdsd  as  one  of  an  ezistiBg  fset  the  state  of  a 
Mm's  mind),  it  m  evident  that  there  must  almost  of  neeesnij  be 
Inad,  wkm  tiM  wpwwntatkm  is  &lse. 
(«)  Seol.  90,  sub-seek  (ft),  mmU^  |  m. 
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546.  The  result  would  appear  to  be  the  same  if,  with  the 
intention  to  deceive  me,  he  stated  his  b^ef  or  expeoti^on  statement 
•of  ik^t  with  regard  to  Uie  possibility  or  truth  of  whidi-  he  £1^1^^**''* 
knows  nothing  either  one  w'ay  or  the  other  (n).  orSSwu 

Thus,  if  with  the  intention  to  deceive,  the  owner  of  a  ihip 
states  to  the  underwriter  that  he  believes  the  ship  to  he 
neutral,  knowing  nothing  on  the  subject,  and  having  no 
reason  to  believe  either  way,  the  better  opinion  would  seem 
to  be,  that  this  representation,  if  fdLse,  would  avoid  the 
policy  (o). 

It  has  this  effect,  however,  only  when  made  with  the  inten- 
tion to  deceive.  Thus,  where  a  broker  employed  to  effect  a 
policy  on  certain  ships  engaged  in  the  African  trade  repre- 
sented that  they  were  "  expected  to  leave  the  coast  of  Africa 
in  November  or  December,"  when,  in  fact,  they  had  all  left 
in  May:  .this,  though  material  to  the  risk,  yet,  not  having 
heen  made  fraudul^tly,  was  held  not  to  be  a  representation, 
l)ut  a  mere  expectation,  into  the  grounds  of  which  the  under- 
writer ought  to  have  in(][uired  before  he  relied  on  it  (p). 

647.  When  it  is  evident  from  the  position  of  the  parties  Wben  positive 
•and  all  the  circumstances  of  the  case,  that  a  statement,  ■*"*^nMnt 

'  '  considered 

though  in  terms  a  direct  and  positive  assertion,  must,  in  fact,  an 
l)e  regarded  as  a  mere  expres(^<m  of  expectation  or  belief,  or  o^e^^n? 

opinion,  it  will  be  so  construed. 

If,  for  instance,  the  owner  of  a  ship,  meaning  to  deceive, 
^ere  to  state  that  he  believed,  or  expected,  she  would  aaiL 
long  after,  or  long  before,  some  day  on  which  she  had  actu- 
.-ally  sailed,  this  misrepresentation  would,  doubtless,  be  held  to 

(n)  Per  Maule,  J.,  Evans  ik  Edmonds  (1853),  13  C.  B.  777,  785;  see 
also  Derry  v.  Peek  (1859),  14  App.  Gas.  337. 

(o)  Lord  Mansfield  in  Paweon  v.  Watson  (1778),  2  Cowp.  787,  laid 
-dawn  ibe  oimtrary;  but  the  observatkms  of  Manle,  J.  (ubi  supra)  ^  of 
Marshall  (las.  468),  and  of  Dii^  (2  Ins.  710,  711),  seem  unanswerable 
In  fayonr  of  tibe  otiier  ide«r. 

(p)  BioVier  V,  Fletober  (1779),  1  Bongl.  S06.  It  a|n»^an  firam  tke 
report  Hiat  tiiere  was  no  aHqgation  oi  aetoal  frand.  See  also  zemaiks 
made  on  tids  ease  by  Bajlegr,  J.,  in  Btidges     Hunter  (ISIS),  IM.  k 
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Bowden  v. 


Hubbard  «. 
Glover. 


avoid  the  policy;  if,  however,  the  owner  of  goods  intended 
to  be  emftMuried  on  boAcd  the  same  ship  ime  to  make  a 
similar  statement,  as  to  the  time  of  the  ship's  sailing,  without 
knowledge  either  the  one  way  or  the  other,  such  statement 
ooght  to  he  looked  upaa  as  totally  immaterial;  for,  ooming^ 
from  sodh  a  quarter,  tlie  imderwriter  nrast  have  zeoeived  it 
as  the  mere  expression  of  an  opinion,  and  if  he  meant  to  act 
upon  it,  was  bound  to  inquire  into  the  grounds  upon  which 
it  was  foimded  (9).  This  prinoiple  has  been  fflrtsnded  to 
cases  in  which  the  stat^nent  is,  on  the  faoe  of  it,  a  positive 
promissory  representation  or  explicit  engagement  for  the 
ezistenoe  of  future  faots,  where  made  in  the  abs^oe  of  fraud 
by  parties  who  have  no  interest  in  tiie  subject,  or  ccmtrol  over 
the  event,  to  which  the  statement  refers. 

548.  Thus,  where  a  broker,  employed  to  effect  a  policy  oa 
goods  for  a  party  who  had  no  interest  in  the  ship,  r^re^ 
sented  that  "the  ship,"  whidi  was  t^ien  at  Lisbon,  waa  to- 
sail  in  a  few  days,"  and  the  ship  did  not,  in  fact,  sail  for  a 
month,  Lord  Ellenborough  and  the  Court  of  King's  Bench 
held  that  this  statemont,  though  material  to  the  risks,, 
having  been  made  by  tfie  owner  of  the  goods,  who  had  na 
control  over  the  time  of  the  ship's  sailing,  must  be  regarded 
merely  as  the  expression  of  a  probable  expectation,  which, 
as  it  appeared  to  have  been  xnfade  ImA  fSte,  oould  not  avoid 
the  policy  (r) . 

A  broker  employed  to  procure  an  insurance  on  a  ship,  for 
a  homeward  voyage  from  St.  Petersburg  or  Gnmstadt  to» 
London,  in  order  to  induce  the  underwriter  to  take  the 
insurance  as  a  summer  risk,  told  him,  on  the  13th  of  June,, 
just  before  the  policy  was  effected:  "  The  ship  has  sailed  some 
time  {i.e.,  from  London),  and  must  now  be  at  Gkyttenburg. 
There  is  a  cargo  ready  for  her  (^.e.,  at  Cronstadt),  and  she  is^ 
sure  to  be  an  early  ship."  The  ship  in  fact  did  happen  to  be 
al  GbtteDbiirg  when  tiiis  rtatement  was  made,  ,  font  at  Oron- 


(f).  Dttcor  Ml  BeprewBtoiioni,  MM^*  2  Daer,  Ins.  p.  664. 
(r)  Bowden  v.  Vmigliaii  (1809),  10  Bnit,  4li. 


CHAP.  I.] 


MISKEPKESENTATION. 


725 


«tadt  found  no  cargo  ready  for  her;  and  in  consequence  of 
the  delay  thus  caused,  did  not  begin  her  voyage  from  Cron- 
stadt to  London  till  after  the  winter  risk  had  begun.  Lord 
Ellenborough  held  that  this  did  not  avoid  the  policy,  as  the 
statement  must  have  been  understood  by  the  underwriters  to 
mean  nothing  more  than  that  a  cargo  had  been  ordered,  and 
the  expression  of  a  probable  belief  that  it  Avould  be  ready 
for  the  ship  at  Cronstadt,  so  that  she  might  be  expected  to 
be  an  early  ship  («). 

549.  This  principle  of  decision  applies  a  forUori  where  it  statements 
appears  from  the  terms  in  which  the  statement  is  made  that 

tneir  terms 

»  the  broker  cannot  intend  it  to  be  taken  as  a  positive  assertion  intended 
of  the  existence  of  a  fact  within  his  own  knowledge.  Where  ezpecteft^n  or 
a  broker,  employed  to  effect  an  insurance  on  a  ship  "at  and  ^f^' 

J?         A  /T     •  1  Bnne  v. 

from  Messma  to  her  port  or  ports  of  discharge  in  {the  Featherstone. 

Channel,"  stated  to  the  underwriter,  at  the  time  of  effecting' 

the  policy,  "  that  the  ship  was  then  (28th  June)  either  near 

Messina  or  at  Messina,  or  on  her  homeward  voyage";  and 

it  turned  out  in  fact  that  the  ship,  although  she  had  sailed 

from  London  a  fortnight  before  this  statement  was  made,  yet 

had  not  sailed  from  Falmouth  till  two  days  after  it  (i.e.,  on 

30th  June):  Gibbs,  C.  J.,  held  at  the  trial,  and  the  Court 

of  Common  Pleas  confirmed  his  decision,  that  this  was  not 

a  positive  r^resentation,  but  merely  the  expression  of  an 

opinion  formed  by  the  broker  from  knowing  the  time  at 

which  the  ship  had  sailed  from  London;  and  therefore, 

although  if  he  had  stated  it  positively  as  a  fact,  it  might 

have  bound  the  assured  to  a  substantial  compliance;  yet,  aa 

he  merely  stated  the  ship  to  be  in  one  of  three  situations, 

and  did  not  allege  specifically  in  which,  that  the  very  form 

of  the  statement  showed  that  it  was  merely  to  be  taken  as 

a  computation,  which,  though  erroneous,  could  not  avoid  the 

policy  in  the  absence  of  fraud  {t), 

is)  Hubbard  v.  Glover  (1812),  3  Camp.  313.  It  is  submitted  that, 
with  the  modern  means  of  oommunicatiou,  a  statement  that  there  was  a 
cargo  ready  would  generally  not  be  held  to  be  a  mere  expression  of 

(0  Brine  v,  FeathenrtoTO  (1818),  4  Taunt.  869.   In  other  words,  the 
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9mL  Mi.  At  the  time  of  effecting  a  policy  on  the  freight  of  the 
Anderson  r.  Clarendon  "  ''fvoni  Bdize  to  B^deK-voos  Point,  tbenoe 
Ins.  Co.  '  iMick  to  Belize,  and  thenoe  to  London/'  Bendes-voaB  Point 
being  unknown  to  either  of  the  parties,  the  master's  letter 
was  shown  to  the  underwriter  containing  this  passage: — "  It 
is  ooiifiidered  hy  the  pilot  here  as  a  good  and  sale  anchorage, 
and  well  sheltered.  I  have  been  out  and  seen  the  place,  and 
consider  it  quite  safe."  It  was  proved  on  the  trial  that 
B^dez-Yoos  Pmnt  was  a  dangerous  place  lor  a  iresMl  to 
anchor  during  the  hurricane  months;  but  the  jury  found  that 
the  pilot  and  master  considered  it  was  not  dangerous,  and  a 
Ycrdict  was  thereupon  directed  for  the  plaintiffs. 

On  a  motion  lor  a  new  txial  the  Court  of  Common  Pleaa 
refused  to  grant  a  rule.  Willes,  J.,  said:  "There  is  no 
doubt  that  a  material  misrepresentation,  though  perfectly, 
honest  at  the  tinie,  made  with  the  intent  that  it  should  be 
acted  on  by  the  assurer,  and  which  has  led  to  the  policy  being 
granted,  will  defeat  the  policy."  The  question,  however, 
continued  the  learned  judge,  was  whether  the  statement  in 
question  amounted  to  an  absolute  statement  of  fact,  or  only 
to  a  statement  of  opinion.  If  the  latter,  it  might  be,  if 
the  opinion  was  one  which  the  writer  of  the  letter  really  did 
not  entertain — a  oondmion  which  the  jury  would  easily  have 
arriyed  at,  if  they  thought  no  pers<m  could  honestly  have 
^tertained  such  a  belief — that  the  assured  would  be  bound. 
But  the  jury  had  found  that  it  was  an  opinion  honestly 
iormed.  The  learned  judge  ended  by  saying  that  the  words 
did  not  amount  to  an  absolute  statement  of  a  fact,  the  effect 
of  them  being  that  it  was  considered  by  the  pilot  a  safe 
place,  and  that  from  in&annation  received  from  the  pilot  and 
from  his  own  inspection,  the  master  also  considered  it  quite 
safe.  Therefore,  fraud  being  out  of  the  question,  there  was 
no  misrepresentation  (9*). 

icprowtitioa  mm  eoondend  to  relste  only  to  iho  tnokw'i  gvoMtl 
Mkf ;  ttdl  H  WM  ant  dmni  iiuit  1m  ludl  MOd  I10  btidmrnd.  aiqrtf^ 
wkfali  k»  iMid  Mi  itt  iMt  iMltorad. 

(if)  Amdmam      TmMo  Whn  and  Marine  Ina.  Ob.  (1872),  I«.B.  7 
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560.  If,  however,  the  form  of  statement  be  positive  (there  Sect.  £60. 
being  nothing  in  the  circumstances  to  show  that  it  was       Podtiye  mis- 
so  intended),  then,  although  the  ottot  may  merely  consist  T^Tyl^ng 
in  a  "wrong  computation  from  facts  truly  communicatod,  the 

.  .  from  facts 

positive  nature  of  the  statement  will  tie  the  assured  down  to  truly  com- 
a  suhstantial  oomfdiance,  and  its  falsehood,  in  f^,  will  JriukT^' 
a^oid  the  policy.  P"^'''5'- 

inus  a  broker,  having  been  informed  that  a  ship  was  seen  Fraser. 
in  the  Delaware  five  days  after  she  had  sailed  from  New 
York,  understood  this  to  mean,  as  by  the  usage  of  tnercantilo 
men  it  well  might,  five  days  after  she  had  sailed  from  Sandj 
Hook,  which  he  knew  to  have  been  on  the  6th  of  December, 
and  he  conseqoentlj  stated  as  a  positive  fact  that  ihe  ship 
"  was  seen  safe  in  the  Delaware  on  the  11th  of  DecemT>er  " ; 
this  was  held  to  be  a  representation  which  must  be  sub- 
stantially complied  t^th,  although  it  was  shown  to  be  a  mere 
mistake  arising  from  the  fact  that  the  party  giving  the 
information  to  the  broker  meant  that  he  had  seen  the  ship 
five  days  after  she  had  sailed,  not  from  Sandy  Hook,  but 
from  New  York  quay,  which  was  some  days  previously  (x) . 

551.  The  ground  of  distinction  between  these  two  classes  Ground  of 

of  cases  is,  that  from  the  one  mode  of  statement  the  under-  ^^"^^^Q^ 

ocftvrocn. 

writer  must  necessarily  have  inferred  that  the  assured  cUd  not  tiwae  oaaea. 
mean  to  affirm  the  fact  positively;  and  from  the  other  he 
must  equally  have  inferred  that  he  did.  In  cases  of  the 
former  kind  the  underwriter  ought  not,  as  a  cautious  man,, 
to  take  the  risk  without  inquiring  into  the  grounds  of  the 
assured's  expectation,  belief,  or  opinion;  otherwise  the  law 
presumes  that  he  relies  and  acts  exclusively  on  his  own 
judgment,  and  he  has  no  right  to  complain  of  the  conse- 
quences of  having  done  so. 

552.  A  third  class  of  representations  consists  of  those  statements 
in  which  the  assured  neither  states  positively  the  actual  or  pi'o^f  sediy 

*^  loimded  on 

informatiiMi. 

(«)  Ma)owell  V.  Praser  (1779),  1  Don^k  260. 

(y)  For  the  classifleatioii  of  representatioiis,  see  antfi,  §  527. 
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What 
oompliauce 


future  existence  of  a  fact,  nor  his  belief  or  expectation  of  its 
existence;  but  cither  (1)  Qualifies  his  statement  bj  adding 
that  it  is  made  on  the  information  of  othen;  or  (2)  Meielj 
submits  the  inf  (»niiation  in  its  whole  extent  to  the  under- 
writers, leaving  them  to  draw  their  own  conclusions  from 

In  these  cases  the  assured  is  bound,  not  to  any  substantial 
compliance  with  the  statement  made,  but  only  to  show  that 
such  statement  corresponded  with  the  information  he  really, 
received;  in  other  words,  he  is  not  answei^ble  for  the  truth 
of  the  laetSy  bot  odij  for  the  troth  with  which  he  has  stated 
the  informati<m  received. 


Kespoum- 
UKfyof  the 
mnaed  for 

information 
derived  from 
liiagwt. 


-Rtzlieibert 


553.  If,  however,  the  information  so  communicated  by 
the  assured  to  the  underwriter  proceeds  fx&m  an  agent  of  the 
assured,  whose  duty  it  was  to  give  the-  intelligence  (a),  the 
assured  is  just  as  responsible  for  the  truth  of  the  information 
as  he  would  be  for  the  truth  of  a  positive  r^resentation  made 
by  hims^  of  the  same  facts.  The  i»inciple  here  is,  that 
what  is  known  to  the  agent  is  impliedly  known  to  the 
principal  (&). 

Tkm  flowing  case  illustrates  this  principle: — 
Thomas,  a  corn-factor  at  Hartland   (in  Devonshire), 
shij^ped  by  orderacugo  (d  oats  on  the  16th  September  toa 
consignee  at  Portsmouth  on  account  of  the  assured.  The 
same  day  he  wrote  to  an  agent  of  the  assured  at  Poole  stating 

{z)  2  Duer,  Ins.  707. 

(a)  In  Blackburn  r.  Vigoi-s  (1886),  17  Q.  B.  D.  at  p.  563,  Lord 
Ealier  said  that  the  agent  "  whose  duty  it  was  to  give  the  intelligence  " 
meaiiB  in  tiiis  eontext "  the  agent  who  effects  the  insurance."  The  editors, 
howerer,  ooonder  iiiat  tius  passage  dearly  means,  as  taken  literally  it 
oof  lit  to  meut,  ^at  if  the  assiized  sultiiiitB  io  tiie  underwriter  inf  orma- 
tioii  reeeived  from  aa  afont  wlioae  duty  it  is  to  keep  bim  inlomied,  he  is 
retponsiUe  for  any  iiiiwepieiMitatioii  eontainad  ia  that  infonuation. 
In  this  flense  ilM  nde  is  analogous  to  tiist  laid  down  by  the  House  of 
Lords  in  the  same  ease  in  rdatioa  to  eoneaolmea^   See  next  ohapler, 

Oonoealment."  Lord  Eeher,  it  may  be  notioed,  tbon^i  that  no  agent 
was  under  a  duty  to  keep  bis  pcinflipal  infomed  an  to  tbe  maMen 
affecting  the  subject  of  the  insurance. 

(6)  See  Bbickburn  v.  Vigors  (1887),  12  App.  Cas.  QU. 
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tbat  he  had  that  morning  shipped  the  oats,  that  the  ship  Sect.  653. 
had  sailed  immediately,  but  that  he  was  afraid  the  wind 
was  ooming  from  the  westward  and  would  force  her  back: 
he  also  the  same  day  wrote  to  the  same  effect  to  another 
agent  of  the  assured  in  London,  adding  these  words: — "1 
wish  the  whole  safe  to  hand.  This  evening  appears  stormy/' 
These  lett^s,  though  wfittMi  on  the  16th,  did  not  by  the  then 
course  of  post  leave  Hartland  till  1  p.m.  on  the  17th,  early 
on  the  morning  of  which  day  Thomas  knew  of  the  lose  ol 
the  ship,  which  had  been  driven  back  by  the  wind  and 
wrecked  on  the  night  of  tho  l(3th  off  Hartland  Pier.  He, 
however,  sent  no  further  information  to  the  London  agent, 
who,  having  on  the  20th  received  the  letter  which  left 
Hartland  on  the  17th,  and  also  an  order  from  the  assured  to 
procure  an  insurance,  submitted  these  letters  to  the  under- 
writers as  his  instructions,  and  upon  them  procured  a  pdicy 
to  be  ^ected  on  the  oats,  "  lost  or  not  loet,  from  Hartland 
to  Portsmouth.'* 

The  Court  held  that  the  policy  was  void  on  the  ground  of 
misrepresentation.  The  assured  himeelf  was  innocent,  yet  as 
he  had  built  his  information  on  that  of  his  agent  (Thomas), 
and  the  agent  had  been  guilty  of  misrepresentation,  the 
assured  himself  ought  to  suffer  for  it.  This  policy,"  said 
Loird  Mansfield,  "  was  effected  by  misrepresentation,  because 
the  underwriter  \vias  warranted  on  the  information  of  the 
agent  (i.e.,  Thomas)  to  take  for  gsanted  that  on  the  17th  of 
S^)temlber,  at  12  or  1  o'do(k  "  (the  usual  post-time  at  Hart- 
land was  about  1  or  2  o'clock),  "  the  ship  was  safe;  for  the 
agent  gave  an  account  of  the  ship  being  loaded,  and  said 
nothing  of  what  had  happened  to  her.  Then  there  was 
strong  grouncL  to  brieve,  on  tliis  letter,  that  she  was  safe 
.when  the  poet  came  away"  (c). 

(o)  Fiishesbert  Ma&er  (1785),  1  T.  R.  12,  15.  See  per  Buller,  J., 
IMf.  16:— ''Aooording  to  plamtaFs  letter,  the  insurance  was  not  to  be 
made  iiU  Thomaa's  letter  arrived;  it  was  ^tetm  the  foundation  of 
iiw  innuewwe.^'  Tk«  editors  snhmtt  tliai  the  a^nt  was  goilly  not  bf 
aiar^nseiitaiaoB  (ior  what  he  wvoie  was  tme  at  the  time),  but  «t 
eoneealmeiit  in  not  aendiiig  nmn  of  the  lees  to  sapplemeiit  his  lUiK. 
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As  long  as  the  miaster  is  acting  as  agent  for  the  owner  in 
Misrepresen-  his  gGoeTtl  oajMMdty  AS  iBftsler,  80 1(H^  it  is  his  legal  duty  to 

lAtion  or  con-  .  ,       .  «  .  *  ^  « 

ramcate  and  truly  repiresmt  all  matmal  facts  coniiectea 


hy 
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with  the  ship;  and  his  fraud  or  neglect  in  the  discharge  of 
that  his  datj,  if  it  have  operated,  in  fact,  to  mislead  the 
mideilvfiter,  will  avoid  ^  oontnct  as  nrach  as  a  oonoealmeiit 

or  misrepresentation  by  the  assured  himself  {d) , 

What  repre-  554.  As  \vo  have  already  seen,  when  no  actual  fraud  can 
aie  material,  be  imputed,  a  i*epresentation,  although  false,  will  not  avoid 
tbe  poiioy  lukkfis  it  be  loaterial  (a).  It  becomes  important, 
therefwe,  to  inquire  wiiat  it  is  that  makes  a  representation 
material.  Every  representation  is  deemed  to  be  material 
which  ifi  of  mukk  a  nature  as  would  be  likely  to  induce  a 
prudent  underwriter  to  take  the  risk,  or  to  take  it  at  a  lower 
premium  than  he  otherwise  would.  The  test  of  materiality 
is  the  probable  effect  which  the  statement  might  naturally 
and  neasonaldj  be  expected  to  produce  cm  ih»  mind  of  an 
underwriter (/).    Thus  the. Marine  Insurance  Act,  1906, 


Test  of 
materiality . 


The  principle,  however,  which  Amould  rests  on  this  case  is  not  affected 
by  this  criticism. 

(d)  Gladstone  v.  King  (1813),  1  M.  &  S.  35.  PhUlips  (vol.  i.  p.  341, 
2nd  ed.)  cited  the  American  case  of  Ruggles  i>.  General  Interest  Ins. 
(1827),  12  "SMieaton,  S.  O.  R.  408,  as  contra;  but  Judge  Duer  satis- 
factorily shows  that  no  such  doctrine  can  fairly  be  deduced  from  the 
caae  cited,  2  Ins.  791 — 796-.  Phillips  (Ins.  s.  549)  states  his  position 
thus:  "A  policy  made  under  au  essential  misunderstanding  by  both  of 
the  parties,  into  which  they  are  purposely  and  fraudi|LentIy  led  by  a 
iMrdf  wheiUMiT  he  be  ag«iit  of  both,  or  one,  or  nttiher,  is  Toid.'*  TIiib 
pcoponlicm,  howvrer,  is  oritiGaaed  Lnd  "BAet  in  BlMkbnra  r.  Vigors, 
17  Q.  B.  D.  al  p.  M4;  aad  aee  also  the  sune  mm  in  the  Hooie  of 
Iiotis  (1867),  12  App.  Cm,  Ml. 

(ff)  As  to  the  cAeet  oi  a  firandnlent  bat  immatexial  miarepieMtLta- 
lioii,  tee  mmte,  §  53/6;  post,  §  558. 

(f)  This  is  sabstantially  Maclachlan's  definition  of  materiality,  which 
agrees  with  Oose  <tf  MandbaU  (1  iaa.  449),  of  PhilUps  (1  Ins.  ss.  S24r- 
596),  aaA  of  Mafine  lasuaiiee  Aet.  Amould  says  (2nd  e&  ruL  i. 
pw  666):  ''Brery  repsessaAatioii  is  to  he  deensd  suuberial  wldoh  Aero 
is  jost  reason  to  believe  eiliier  detsrmined  tiie  underwriter  to  iasnre,  or 
liiMMed  his  estimate  oi  «m  pieasim.''  He  eoirtinnes:  "1^  tost  <tf 
materiality  is  the  probable  inflnenee  of  the  ■tatemeiit  made  on  tiM 
mind  of  the  uitewriter.   It  is  not  absdately  neeesptry  tiiat  tiie  faet 
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provides  (^)  that  "  a  representation  is  material  which  would  Seot. 
influanoe  the  judgiomt  of  a  prudent  insurer  in  fixing  the 
pvemium,  or  determining  whether  he  will  take  the  risk." 

A  misrepresentatiosi  may  be  material,  though  it  has  no 
diroot  bearing  ion  the  state  or  condition  of  the  subject  of  the 

proposed  insurance.  For  this  rule  Arnould  cited  Sibbald 
V.  Hill  {h) .  In  that  case  a  merchant  induced  an  underwriter 
at  Leith  to  effect  insuianoee  at  eight  guineas  per  oent.  by 
representing  that  this  was  the  premium  which  he  had  given 
for  insurances  on  the  same  risk  at  London,  whereas  the 
pnemum  which  he  had  in  fact  paid  were  from  fif te^  to 
tlwenty-five  guineas.  The  House  of  Lords,  on  the  motion 
of  Lord  Eldon,  held  that  the  policy  was  vitiated  by  the  mis- 
representation. Sibbald  v.  Hill  was  clearly  a  case  of 
fraud  (i),  and  may  theiefore  not  be  a  condusiYe  authority 
for  cases  of  innocent  misrepresentation  (A:) .  Nevertheless, 
the  correctness  of  Arnould's  statement  is  confirmed  by  the 
definition  of  materiality  in  sect.  20  (2)  of  tbe  Marine  In- 
surance Act,  1906  (l),  and  by  the  decisions  on  the  question 
of  materiality  in  relation  to  concealment  (/wJ) . 

represented  t&onUL  have  any  direct  bearing  on  the  state  or  condition  of 
tbe  subject  of  the  proposed  insoranoe:  it  is  sufficient  that  it  either  in 
iset  did  exert,  or  may  reasonably  be  presumed  to  hare  exerted,  an 
infln^Bce  over  the  mind  of  the  underwriter  in  determinii^  him  to  asenme 
a  responsibOity  he  would  not  otherwiBe  have  undertaicen."  This  state- 
ment  agrees  with  Judge  Doer's  view.  Mar.  Ins.  rol.  ii.  p.  680.  The 
dilfermee  between  the  two  deftnitioDB  is  that  according  to  Amould  ami 
Duer  a  perfectly  innocent  misrepiresentatioii  of  a  matter  which  under- 
writers in  general  would  consider  unimportant  would  avoid  the  poM^, 
if  the  particular  underwriter  could  convince  the  jury  that  it  had  in  fa»t 
influenced  his  mind.  The  Map.  Ins.  Act,  howeror,  leaves  no  room  for 
any  further  doubt  upon  the  point. 

iff)  Sect.  20,  sub-sect.  2. 

ik)  (1814),  2  Dow,  208. 

(0  See,  however,  the  judgment  of  Brett,  L.  J.,  in  Bivai  v.  Gerusai 
(1880),  6  Q.  B.  D.  at  p.  229. 

(le)  Sec  ante,  §  536. 

il)  Ante,  §  622. 

(m)  See  po»i,  §  589. 
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was  influ- 
enced by  a 


555.  Even  where  the  representation  is  of  material  facts, 
jet  it  was  Amoald's  view  that  if  it  satisfactorily  appears 
lliat  it  did  not  infloenoe  the  judgmmt  of  the  undeirwriter, 
its  falsity  be  held  not  to  avoid  the  policy .  Thus,  whore 
the  fact  stated  was  "  that  the  vessel  would  only  cany  as 
BUM^  Toak  9th  jfts  would  put  her  in  ballast  trim,''  but  it 
appeared  that  a  oertifieate  of  the  ship's  fitness  to  proceed  on 
her  voyage  with  a  cargo  of  rock  salt  Avas  shown  to  the 
underwriterB  bc^(»e  they  signed  the  policy,  Lord  Tenterden 
told  the  jury  to  isoosadeat  whether  the  nnderwriter  was  guided 
by  the  certificate  or  the  repi-esentation,  and  the  jury,  under 
this  direction,  having  found  for  the  assured,  saying  they 
thought  the  rf^Nreaentatkm  wns  not  material,  the  Court  of 
King's  Bmch,  on  motion  for  a  new  trial,  refused  to  disturb 
the  verdict  . 

Some  facts  there  axe  yrbiok  have  so  plain  and  direct  a 
bearing  <m  ihe  estinmte  of  the  risk  tiiat  a  misrepreeratation 
as  to  any  of  them  will,  in  all  cases,  avoixi  the  policy,  unless 

(m)  Flinn  v.  Headlam  (1»29),  9  B.  &  Cr.  d93.  Tl»  facts  of  this 
oase  are  aonewhat  inadequately  stated  ia  iiie  report,  and  are  2)artly 
to  be  galiMered  from  npeofi  ni  the  eaae  of  FUnn  «.  Tobin  (an  aetum 
on  ibe  aaiM  p<dicy)  in  M.  M.  187.  The  jury,  in  inding  tbat  ilie 
r^proeeoAatkm  was  nei  material,^  amat  bafe  meant  tiiat  under  Hke  cir- 
cnmstaneee  it  bad  nei  in  faet  infnaaaed  tiM  mind  oi  ibe  underwriter. 
Xaken  by  itaelf,  it  waa  elearty  nuiterial  in  tiie  erase  wbidi  tiiis  word  js 
now  recognized  to  bear  in  marine  insurance  law.  Phillips  (Iiui.  s.  681) 
criticizes  the  decision,  and  is  of  opinion  that  the  assured  cannot  be 
allowed  to  prove  tliat  a  material  misrepresentation  did  not  influence 
the  underwriter;  but  his  definition  of  materiality  is  different  from  that 
now  established  in  this  country.  See  Phillips,  InS'.  s,  524.  The  editors 
submit  that  the  rule  stated  by  Arnould  is  correct,  although  the  evidence 
in  Flinn  v.  Headlam  may  not  have  justified  its  application.  The  Mar. 
Ins.  Act,  however,  if  the  language  used  in  sect.  20,  sub-sect.  1,  is  oon- 
strued  literally,  supports  Phillips'  view;  and  there  is  a  passage  in  the 
judgment  of  Vanghan  Williams,  L.  J.,  in  Gantiere  Meocanico  Biindisino 
p.  Janson,  [1912]  3  K.  B.  at  p.  460,  eiting  an  opinion  of  Somtton,  J., 
wM^  apparently  faTonrt  tius  ooastroetioii  of  Hm  Aek,  Bvt  tiie  deeimon 
of  tbe  ease  did  noi  turn  upon  tiiis  point,  and  saeb  a  oonsimetioii  iuTolTes 
an  ancialows  state  of  the  law.  Far  it  is  dear  tittt,  i^ari  from  Auuina 
insoranoe,  ^nen  a  fraadnleni  mimpresMitation  gires  no  r^bt  to  reaeind 
a  oosfaraiet,  when  it  has  not  influenced  tibe  parl|y  to  wbom  it  was  made. 
See  m»te,  §  53e.  Mr.  Arthur  Oobat  si^povlB  ite  editers' 
Laws  of  Kngland)  vol.  xviL  §  809. 
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the  assured  can  show  to  the  satisfaction  of  the  jury  that  thj  Sect.  566. 
judgment  of  the  imderwtritw  was  not,  under  the  circom-  miarepreerai- 

tation 

stances,  influenoed  by  the  misrepiesentation. 

Thus,  positive  representations  of  the  day  on  which  the  ship 
has  sailed  (o),  or  on  which  she  was  Last  seen  in  safety  (p),  of 
the  kind  of  moKOmit  she  is  fitted  out  with,  the  number  of 
mien  with  which  she  is  manned  (g),  her  age  (r),  and  the 
nature  of  the  cargo  she  is  to  carry  (s),  being  all  of  them 
statements  lof  facts  manifestlj  material  to  the  risk,  and 
almost  necessarily  aflfecting  the  underwriter's  estimate  of  it, 
will,  if  false,  avoid  the  policy,  unless  the  assured  can  show 
conclusively  that  the  underwriter  was  not  in  fact  influ^ioed 
by  them.  In  the  abeenoe  of  such  proof  the  {Ntesumption  is 
the  contrary,  and  against  the  policy  (t).  In  Scotland  it  has 
been  held  that  a  representation,  in  effecting  a  time  policy, 
that  a  particular  voyage  was  contemplated,  was  im*material, 
as  umler  the  policy  the  assured  dbuld  at  will  change  the 
destination  of  the  ship  (w) . 

The  circumstance  that  a  repiesentation  r^ates  to  facts  Hepreseuta- 
which,  tbwigh  nAterial  to  the  risk,  the  assured  is  n6t  bound 

"  '  m  answer 

to  disclose,  as  the  age,  structure  or  condition  of  the  vessel,  *<>  questions, 
and  generally  all  those  points  which  are  included  in  the 
0mmty  of  seaworthiness  (x),  will  not  prefvent  its  avc^ding 
the  policy,  if  not  substantially  true,  when  it  is  made  in 
answer  to  inquiries  by  the  underwriter. 
Aec<»ding  to  Phillips,  the  question  of  materiality  cannot 

(o)  Anderson  v.  Thornton  (1853),  8  Ex.  425;  Fillis  v.  Brntton 
(1782),  1  Park,  Ins.  414;  Dennistoun  v.  liUie  (1821),  3  Bligh,  202; 
Arnot  V.  Stewart  (1817),  5  Dow,  274. 

(t?)  McDowell  V.  Fraser  (1779),  1  Dougl!  260. 

(q)  Pawson  V.  Watson  (1778),  2  CSowp.  785;  Edwards  v.  Footner 
(1808),  1  Camp.  530. 

(r)  lonides  v.  Pacific  Fire  &  Marine  Ins.  Co.  (1871),  L.  R.  6  Q.  B. 
674;  (1872),  L.B.  7  Q.B.  517. 

(#)  Flinn  v.  Headlam  (1829),  9  B.  &  Or.  68S. 

(0  See  per  Lord  Bla<^biKni  in  Smilili  ».  Ohadwick  (1884),  9  App. 
Gas.  at  p.  19S. 

(f»)  Har?«7  v.  Seligman  (1863),  10  01.  of  Bern.  Cm,  (4th  ser.)  680. 
(«?)  Sborilnrad  v.  Nntt  (1788),  1  Park,  492;  Haywood  p,  Bodgers 
(1804),  4  IM,  590. 
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nmed  when  a  re^Mreeentetion  is  made  in  answer  to  an 
inquiry.      A  party,"  he  says,  "  in  making  a  contract  has  a 
right  to  the  advantage  of  his  oim  jodgnmt  of  wbat  is 
material;  and  if,  by  making  specific  inquiry,  he  implies  that 
ho  considers  a  fax^t  to  be  so,  the  other  party  is  bound  to  it  as 
such"  (y).    The  fact  of  the  inquiry  bdng  made  is  clear 
evidence  that  the  r^)fe8eiitaliQD  has  infln^iced  the  mind  of 
the^  nnderwritw.    Yet  when  the  inquiry  relates  to  a  matter 
which  IS  not  material  (in  the  sense  in  which  "  material "  has 
been  defined),  it  may  be  doubted  whether  an  honest,  though 
WMoawte,  answer  wffl  give  him  the  right  to  avoid  the 
policy  (0). 


Ifinepreseu- 
telioB  of 

contents  at 
liiojd's  lifts. 


BiOeof 

premium  as 
m  test  of 
aMterialitj. 


566.  Although  und^rwritm  at  lioyd's  are  generally  pre- 
sumed  to  W  the  contents  of  Lloyd's  lists  (a),  a  positive 
misrepresentation  of  a  fact  material  to  the  risk,  the  truth  as 
to  which  may  be  ascertained  by  mmly  r^rring  to  Lloyd's 
lists,  wiU  be  held  to  avoid  the  policy  unless  distinct  proof 
om  be  adduced  that  the  underwriter  actually  did  inspect  the 
K«te.  The  presumption  is  that  he  relied  upmi  sudi  wpre- 
sentatimi,  and  not  upon  the  lists  (b). 

Where  the  facts  represented  are  not  thus  manifesay 
material  to  the  r^k,  a  presumption  as  to  the  mfetoriality  of 
the  represoitatiim  may  be  founded  on  the  rate  of  premium. 
If  the  premium  is  much  lower  than  is  required  in  the  absence 
of  such  representation,  the  fair  {oesumption  is  that  llie  r^ie- 
8entati<m  induced  the  underwriter  to  take  the  risk  at  the  lower 


(y)  1  Phillips,  Ins.  8.  642.  See  Kerr  v.  Union  Jfjoiae  hu  Cb 
(1904),  130  Fed.  R.  416.  .  ^' 

(~)  See  per  Lord  Esher  in  The  Bedouin,  [ISM]  P.  1,  12 — ^ 

(i^.,  the  assured)  is  asked  a  question-whether  a  maieriLl  fist  or  not 

--*y  the  underwriters,  he  must  answer  it  truly.    If  h©  simwers  it  falsely 

to  de^^e,  though  it  may  not  be  a  material  &ot,  it  mm 
vtBMe  tbt&  policy." 

(a)  See  ante,  §  77;  past,  §§  614—6.16. 

(5)  Mackintosh  v.  MarshaU  (lg43),  11  M.  &  W.  11«.    Tbete  k 
an  opinion  not  in  accord  with  this  decisioa,  atteib«ted  to  Me.  O  I 
in  Foley  v.  Tabor  (1861),  2  F.  &  F.  662.  ' 
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premium;  if  the  premium  weire  higher  than,  or  the  same  as,  Sect.  566. 
asual,  the  presumption  would  be  the  other  way  (c). 

557.  "  Whether  a  particular  repreeeutation  be  material  or  iCateriaUtya 
not  is,  in  each  case,  a  question  of  fact "  (d),  a  question  which  the^jury.*^*^ 
falls  exclusively  within  the  province  of  a  jury  (c).   Whether  Whether 
the  jury,  in  forming'  their  judgment  <m  this  point,  are  to  be  dolled 

left  to  draw  their  conclusions  simply  from  the  facts,  or  to  be  ^miSwe. 
aided  by  the  opinions  of  witnesses  of  experience  and  skill, 
such  as  underwriters,  insurance  brokers,  and  merchants,  is  a 
point  on  which  thecauthorities  are  not  agteed.    This  point 
will  be  dealt  with  in  the  ehapt^  on  "  Concealment "  (/). 

558.  We  proceed  now  to  inquire  when  a  representation  what 
will  be  regarded  as  falsified  by  fact.  i  mS^L^ 

It  is  proviided  by  tiie  Marine  Insurance  Act,  1906  (p>),  compiiaiiee 
that  "  a  represcaitation  as  to  a  matter  of  fact  is  true,  if  it  be  sentatSonf^' 
substantially  correct,  that  is  to  say,  if  the  difference  between 
what  is  represented  and  what  is  actually  correct  would  not 
be  considered  material  by  a  prudent  insurer."  Also  that  "a 
representation  as  to  a  matter  of  expectation  or  belief  is  true 
if  it  be  made  in  good  faith  "  (4). 

A  representation  n^y  ih  general  teifms  be  said  to  be 
falsified  where  the  facts  to  which  it  relates  turn  out  not  to 
correspond  with  the  statements  or  stipulations  it  contains. 

If  the  representation  be  made  with  the  intent  to  deceive.  In  case  of 

any  want  of  correspondence  between  the  facts  as  they  occur  y^Sw^^y 

and  the  facts  as  stated,  however  trivial,  or  however  imma-  •^'^  ^ 

pcuicy. 

terial  to  the  nature  of  the  risk,  will  avoid  the  policy,  on  the 

(c)  See,  as  to  presumptions  from  the  rate  of  premium,  Court  v.  • 
Martineau  (1782),  3  Dougl.  161;  Bridores  v.  Hunter  (1813),  1  M.  & 

S.  18,  20;  see  also  Tate  v.  Hyslop  (1855),  15  Q.  B.  D.  368. 

(d)  Mar.  Ins.  Act,  1906,  s.  20,  suh-s.  7,  ante,  §  522. 

(e)  M'Dowell  V.  Fraser  (1779),  1  Dougl.  260;  Shirley  v.  Wilkinson 
(1781),  1  Dougl.  306,  n.;  WiUes  v.  Glover  (1804),  1  B,  &  P.  N.  R.  14; 
Maekiiitosli  v.  M&rahaU  (1848),  11  M.  k  W.  11«,  121;  Duer  on  Repxe- 
■entations,  78,  196,  n.  xzii.,  and  tine  cases  thete  dted. 

(f)  Pat,  §  0m. 

iff)  fiM.  90,  wOMmekB.  4,  6. 
(ky  Seo  ante,  §§  645,  546. 
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l^n^md  of  iKiliiiil  fciMid  (i),  uiLLeBS  it  be  dearly  proved  that 
the  r^resentatkm  did  not  inflaenoe  tlie  undrarwriter  (k). 

Thus,  to  take  a  case  put  by  Judge  Duer:  Suppose  the 
owner  of  a  vessel  insured  at  and  from  "  a  foreign  port  has 
intelligenoe  of  her  sailiBg,  and  ako  that  ta  oeitain  number  ol 
her  crew  had  died  einoe  the  commencement  of  the  voyage,  if 
he  states  truly  the  fact  and  time  of  her  sailing,  but  yet,  fear- 
ing the  effect  of  the  whde  truth  on  the  mind  of  the  under- 
writer, repreMnts  the  number  of  deaths  to  be  fffwer  than  he 
knows  to  have  occurred,  then,  although  the  remaining  crew 
may  still  be  abundantly  competent  to  perform  the  voyage, 
and  the  mimpreeentation  oonseqnoitly  be  immaterial  to  the 
risk,  yet  this  falsity  of  statement,  being  intentional,  will 
avoid  the  policy  (J). 


In  the  absence     559^  jn  cages,  however,  where  there  is  no  actual  fraud,  the 

of  fraud  anly 

ft  Bubstantiail  rule  is  different.  The  result  of  all  the  cases  is  ih&tf  although 

^ST^e**  a  warrants ,  being  in  terms  wi'itten  on  the  face  of  the  policy, 
repreMD- 


tatMBlfl 


will  avoid  it  unless  fulfilled  to  the  letter,  yet  a  representation, 
fuming  no  part  of  the  policy,  will,  in  the  absence  of  actual 
fraud,  be  satisfied  by  a  substantial  compliance,  and  will  not 
be  deemed  falsified  unless  departed  from  in  some  material 
point.  In  the  words  of  Lord  Mansfield,  "  A  representation 
may  be  equitably  and  substanlially  answered,  but  a  warranty 
must  be  strictly  complied  with"  (m). 

Thus,  to  take  an  illustration  from  a  case  already  more  than 
once  referred  to,  where  ike  representation  made  as  to  the 
ship  was,  "  she  mounts  twelve  guns  and  twenty  men,*'  and  it 
turned  out  that  the  ship,  in  fact,  had  on  board  only  nine 


(t)  According  to  Duer,  the  presumption  that  the  insurer  was  induced 
by  the  falsehood  to  enter  into  the  contract  should  prevail  in  all  cases, 
except  where  it  is  apparent  that  had  the  truth  been  known  in  its  whole 
extent,  it  could  not  possibly  have  varied  the  terms  of  the  contract;  and 
where  the  misrepresentation  is  intentional,  such  a  case  can  hardly  bo 
expected  to  occur.  Tlie  underwriter  is  entitled  to  the  benefit  of  any 
uncertainty.    2  Duer,  Ins.  69<2,  693. 

(k)  See  4mfe,  §  d5ff. 

(0  t  IHwr,  Ins.  m. 

(my  Be  Hebn  v.  HwrOegr  (1786),  1  T.  R.  846. 


CHAP.  I.J 


MISREPBE8ENTATI0N 


737 


oarriage-guns  and  sixteen  m^,  yet,  as  she  had  also  on  board  Sect.  559. 
«ix  swivds  and  nine  boys,  and  as  it  was  satisfactorily  proved 

that  with  this  force  she  was  stronger  than  she  would 
have  been  with  twelve  carriage-guns  and  twenty  men.  Lord 
Mansfield  held  that  there  had  been  a  substantial  compliance 
with  the  representation,  i.e.,  no  such  falsification  of  it  as  to 
avoid  the  policy  (%).  Had  these  same  words  been  inserted 
in  the  policy  as  a  warranty,  the  policy  would  have  been 
avoided  by  her  carrying  one  man  or  one  gun  less  than  the 
exact  number  specified. 

So  if  a  ship  which  is  only  r^resented  as  neutral,  and 
which,  in  fact,  belongs  to  a  neutral  state,  be  documented  and 
navigated  according  to  its  laws,  condemnation  for  broach 
of  neutrality  will  not  avoid  the  policy,  though  it  would  be 
otherwke  if  i^e  were  warranted  neutral  (0). 

A  statement  that  a  vessel  had  been  last  metalled  in  1867 
was  held  to  be  substantially  true,  where  the  bottom  had  been 
then  overhauled  and  new  metal  put  on  where  required,  so 
that  the  bottom  was  in  as  good  a  state  as  if  it  had  been 
entirely  re-metalled  (j?). 

Wherever,  in  fact,  there  is  no  intention  to  deceive,  the 
falsity  of  the  representation,  in  order  to  avoid  the  policy, 
must  produce  such  an  alteration  of  the  risk  represented  to 
the  underwriter,  as  to  lead  to  the  veasonable  conclusion,  that, 
had  the  truth  been  known,  he  would  either  not  have  signed 
the  policy  at  all,  or  would  have  asked  a  higher  premium  for 
80  doing.  If,  upon  the  whole  of  the  evidenoe,  it  appears 
doubtful  whether  sudi  would  be  the  effect  of  the  non-oorre- 
spondenoe  of  the  facts  with  the  statement,  the  assured  is 

(n)  Pawson  v.  Watson  (1778),  2  Cbwp.  785. 

(o)  Von  Tungeln  v.  Dubois  (1809),  2  Camp.  151;  see  also  Nonnen 
V.  Kettlewell  (1&12),  16  East,  176;  where  the  same  point  was  dcter- 
rnined  in  a  caae  where  tiie  msiued  had  represented  that  his  property  was 
nentnl,  but  xtiuaied  to  wamnt  it  as  snflh.  See  also  Christian  v,  Ditchell 
(1797),  Pealce's  Additi<»al  Cues,  141,  as  to  what  wiU  satisfy  a  repte- 
■nttatiiiA  tiiai  iMj^  is  to  sail  witii  oo&yoy. 

Or)  AkEEander  v,  Ouiipheli  (1872),  U  L.  J.  Oh.  47a. 
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eutiHed  to  tbe  hm^t  ol  the  doubt,  and  the  polioy  shall 
stand  in  force  (g). 


Repreeenta- 


more  or 
less  strict 
oomplianoe 
aoeoraiBg  ill 


860.  Under  this  rule  different  degrees  of  strictness  in  com- 
pliance will  be  required  in  case  of  different  representations. 
For  instanoe,  positive  representations,  with  regard  to  the 
time  of  the  ship's  sailing',  where  that  fact  is  material  to  the 
risk,  must  be  complied  with  almost  as  literally  as  express 
warranties  to  this  same  effect.  In  the  case  of  sailing  vesseb, 
the  smallest  diffmnce  is  often  very  material,  as  in  tiie  ease 
mentioned  by  Lord  Ellcnborough,  of  two  vessels,  "one  of 
which  sailed  to  Nova  Scotia  and  back  before  the  other  had 
made  any  matmal  p^igress  in  her  vojage,  only  from  the 
advantage  of  having  a  few  hours'  start "  (r). 

Hence,  where  in  an  assurance  at  and  from,"  the  broker's 
instmetioiis  stated  the  ship  to  be  ready  to  sail  on  the  24th  of 
the  m^th,  and  tiie  brolrer  represented  the  ship  to  be  in  port 
when  in  fact  she  had  sailed  on  the  23rd,  this  was  held  such 
a  falsity  as  to  avoid  the  policy  (s).  So  "where  the  repre- 
sCTtatimi  was  that  die  (Biiip  "will  sail  in  the  wm^tt 
of  October,"  which  by  the  usa^  of  trade  was  riiown  to 
mean  between  the  25th  of  October  and  the  1st  or  2nd  of 
November,"  and  die  ship,  in  fact,  sailed  on  the  11th  of 
October,  this  was  held  fatal  to  the  policy  (f).  So  where  tlie 
broker,  proceeding  on  a  false  computation  founded  on  a  mis- 
ooncepticm  of  intelligence  truly  communicated  to  him,  stated 
to  the  underwriter  that  the  ship  ''was  seen  safe  in  the 
Delaware  on  the  11th,"  whereas,  in  fact,  she  bad  been  taken 
on  the  9th,  this  was  held  such  a  misrepresentation  as  to  avoid 
die  poUey  («)  . 

(q)  Where  there  is  actual  fraud,  the  presmipiioii,  acoording  to  Duer, 
is  the  other  way:  see  ante,  §  558,  note  (i). 

(r)  In  Kirby  v.  Smith  (1818),  1  B.  &  Aid.  672,  674. 

(»)  Fillis  V.  Brutton  (1782),  1  Park,  Ins.  414;  1  Marshall,  Ins. 
462,  465. 

(t)  C%aiirand  v,  Angeraibein  (1791),  Feake,  N.  P.  4S. 

(m)  MDowell  V,  FfMer  (1779),  1  Dougl.  9(0.  And  tee  the  pfin* 
oiple  of  the  abofv  eane  te^Mr  illwMed  in  M  oi  Afwti  «.  SftewnrI 
(1817), «  Bew,  274. 
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Where,  however,*  it  appears  seasmiahle  to  ccmdnde, 
the  whole  oircumstanoee  of  the  case,  that  the  failure  to  ~ 
eomply  with  the  striot  terms  of  the  representation  has  not 
fiuhstantially  altered  the  nature  of  the  risk,  as  desc^bed 
in  the  polioy,  sudi  non-oomplianoe  will  not  disoharge  the 
imderwriter's  contract  (a?). 

561.  Moreover,  if  the  imderwnt^  snbscaribe  a  pdUey,  Underwriter 
inoon^stent  in  its  teroM  with  those  of  a  representation  made  ^'^""^  ^ 

,  ^  policy  mcon- 

to  him  before  doing  so,  he  waives  his  right  to  require  a  suh-  sisteut  with 
fltantial  compliance  with  the  representation,  or  to  insist  on  wS^T****^ 
A  failure  therein  as  avcnding  the  policy  (j^).  ^T£^th" 

A  representation  may  be  withdrawn  or  corrected  at  any  Arepresenta- 
time  before  the  contract  is  concluded,  either  expressly,  by  a  ^iSid^^'JIrn* 
declaration  from  the  assured  to  the  underwritm  that  he  was  i>efore  the 
mistaken  or  will  not  he  held  to  a  compliance  with  the  oondoded^ 
representation,  or  impliedly,  by  a  subsequent  qualifying  or 
controlling  statement  (^r). 

662.  If  the  representation  rdates  to  a  fact,  the  existence  of  ,DoeB  a  rapre. 
which  is  to  precede  the  commencement  of  the  risk,  its  sub-  laki^^lu  all 
stantial  truth  when  the  policy  attaches  is  indispensable;  and  ^^^^^ 
if  then  false  the  policy  will  he  avoided.    If,  however,  the  «»t^S?*°** 
representation  promises  either  expressly  or  impliedly  that 
certain  facts  shall  continue  to  exist,  as  where  it  states  that 
the  vessel  is  provided  with  a  certain  armament,  is  neutral, 

(a:)  Bize  v,  Fl«toher  (1779),  1  Dongl.  12,  n.,  284. 
(y)  Ibid. 

(z)  Mar.  Ins.  Act,  1906,  s.  20,  sub-s.  6;  Carter  v.  BoAm  (1766), 
•3  Burr.  1905;  Dawson  v.  Atty  (1806),  7  Eaat,  367;  Edwards  v.  Footner 
(1808),  1  Camp.  530.    Dawson  v.  Atty,  says  Maclachlan  (Arnould,  6tli 
ed.  p.  543),  is  a  remarkable  decision,  as  there  was  nothing  to  qualify  or 
-cancel  the  first  statement.    Lord  Ellenborough,  however,  ooni^Lnued  of 
the  same  mind  when  Edwards  v.  Footner  was  before  him,  and  this  case 
was  referred  to  and  approved  of  by  him.    In  Kerr  v.  Union  Marine  Ins. 
•Co.  (1904),  130  Fed.  B.  415,  the  arcuit  Court  of  Appeals  held  that  a 
xepNseaiation  tiiat  a  ship  had  nofe  sailed,  made  more  than  a  month 
htim  ibe  policy  was  effected,  waa  in  tiie  drcomstances  not  only  material, 
hnt  aiso  a  eontimung  mpnmaMon,  and  that  as  it  had  not  been 
^rreeied,  tiie  pelioj  was  avoided. 

47(2) 
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MS.  Sbo,,  and  thk  prvuniisofj  r^pireeentatioii  is  falsified  by  facts- 
arising  snbseqnently  to  tJ»e  policy  having  attached  (n)^ 
Judge  Duer  thinks,  by  analogy  to  the  doctrine  which  pre- 
vails in  the  case  of  warranties  (6),  that  this  will  not  relate 
back  so  as  to  avmd  the  p<dioy  db  mitio,  hut  timt  the  under- 
writer will  be  liable  for  losses  that  have  tak^  place  between 
the  commencement  of  the  risk  and  the  failure  to  comply 
with  the  repgesanitatioii  (c). 
4.  It  should  seem  also  that  if  such  breach  of  a  promissory: 
representation  be  transitory  in  its  nature,  it  will  not  exone- 
rate the  andmrwritear  from  liability  ita  subseqnent  losses  not 
connected  with,  or  in  any  degree  arimng  from  it  (d), 
4-  Thus,  again,  to  take  a  case  put  by  Judge  Duer:  If  tho 
master  of  a  vessel  represented  to  be  neutral  should,  on  beings 
lawfully  detained  by  a  belligerent  cruiser,  refuse  to  produce 
the  necessary  documents  of  national  character,  this,  by  ren- 
dering ike  ship  liable  to  seizure,  would  undoubtedly  be 
Allure  to  comply  w(th  the  implied  promissory  representa- 
tion, that  the  ship  should  continue  neutral  throughout  the 
voyage.  K  the  ship  on  this  distinct  ground  were  captured 
and  condemned,  the  underwriter  would,  unquestionably,  not 
be  liable  for  the  loss;  but  if  she  were  rdeased,  and  continued 
her  voyage,  and  were  afterwards  lost  by  the  perils  of  the 
seas,  the  better  opinilon  would  seem  to  be,  that  the  assured 
ought  not  to  be  deprived  of  his  indemnity  on  account  ol  the 
previous  failure  to  comply  with  the  representation  of 
neutrality  («). 

PkwaiMy       II6S.  There  can  also     little  question  that,  as  in  the  ease 

of  warranties,  if  promissory  represmtations  are  falsified  aftcar 

(«)  This  passage,  like  the  others  relating  to  promissory  representa- 
tions, is  preserved  subject  to  the  criticism  of  the  doctrine  of  promissory 
representations,  ante,  §§  642 — 644. 

(b)  See  post,  §  634. 

(c)  2  Duer,  Ins.  696. 

(d)  Duer  in  suggesting  this  rule  confines  it  to  lotMB  not  pfoeeediiif: 
from  the  aet  or  wDl  of  the  aaBOned.  S  Im.  #07. 

(«)  2  Dmat,  Ins.  SS7,  €06. 
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the  policy  has  attached,  by  an  act  of  the  home  govern-  Sect,  sea 
ment  (/),  by  irresistible  force  or  unavoidable  accident,  the  by  an  act  of 
vaUdity  of  the  contract  will  not  be  affected  thereby.    Thus,  ^ve^«t, 
where  the  government,  to  which  a  vessel  represented  neutral  ^y^^e 
belongs,  becomes  involved  in  war  after  the  policy  has  •oodent. 
Attached,  this,  altiiioagh  materially  affecting  the  risks,  would 
not,  it  seems,  avoid  the  policy  (g). 

8o,  if  it  were  represented  that  a  vessel  should  sail  with 
oonvoy,  or  a  certain  armaai^t,  and  peace  be  prockimed 
before  the  voyage  commenced,  it  would  manifestly  be  unrea- 
sonable to  exact  the  performance  of  this  representation  as 
a  condition  of  the  underwriter's  liability  (A). 

664.  In  the  construction  of  representations,  the  primaxy  Construction 
rule  is  to  take  the  woixis  in  their  plain  and  obvious  meaning,  J^^^^ 
and  in  that  sense  in  which  it  is  most  reasonable  to  conclude  The  words  aie 
that  they  were  understood  by  the  underwriter  (»).  ^  theif  pLn 

Thus,  it  has  been  determined  in  the  United  States,  in  the  ohyimu 
case  of  a  policy  effected  at  Boston  on  a  New  York  ship,  that 
a  representation  mi  tiie  put  of  the  assured,  residing  at  New 
York,  that  she  was  "  coppered,"  must  have  been  understood  ^ 
by  the  Boston  underwriters  to  have  been  used  in  the  senjM 
which  it  bears  in  New  York  (k). 

All  that  would  r^tsonaMy  and  necessarily  be  inferred  by 
mercantile  men  from  the  language  employed  will  be  con- 
sidered as  forming  part  of  the  representation. 

Thus,  where  the  assured,  knowing  that  the  ship  had  sailed  Biiinliffe  r. 
from  the  coast  of  Afriea  in  the  course  of  the  2nd  of  October,  ®»«>l*««d. 
simply  stated  to  the  underwriter  "that  the  ship  was  on  the 
coast  the  2nd  of  October,"  this  representatimi  was  oooatrued 
as  meaning  that  tiie  hat  v^be^^gesaoe  left  f^e  ship  on  the 
coast,  ,and  that  no  advice  of  her  actual  sailing  had  been 

(/)  See,  however,  post^  §  636. 
(ff)  2  Dner,  Ins.  699. 
(*)  IMd. 

(0  See  SiblMad  t^.  mU  (1814),  2  Dow,  26S. 

(A)  Hacicrd  v.  Noir  Ei^fluid  Harine  las.  Co.  (1834),  8  Petera, 
8.O.R.  667;  1  Phillips,  Ins.  560. 
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Freeland  v. 


received:  and  the  jury,  under  the  direction  of  Lord  Mans- 
field, found  that  tlie  policy  was  void  for  misrepreseatation 
and  ooiioealiiieiit  (7). 

So,  where  the  owner  of  a  ship,  in  order  to  induce  the 
underwriters  to  take  .an  insurance  on  her  "  from  Elsinore  to 
Hull;'  sUted  to  theon  that  the  ship  '  was  all  well  at  EUinore 
on  the  26th  of  July,"  Bayley,  J.,  said  that  "the  natuml 
conclusion  from  this  representation  would  be  that  she  was 
left  there  well  at  that  time  ";  and  therefore,  as  it  appeared 
that  she  had  sailed  from  lasinmre,  to  the  Ofwner's  knowledge, 
on  the  26th  of  July,  six  hours  before  the  vessel  on  hoard 
which  he  himself  had  left  that  port,  the  Court  held  the  policy 
void  for  mi8rq[»resentation  and  ocmoealment  (m). 

565.  If  the  language  of  the  representation  be  designedly 
ambiguous,  the  underwriter,  if  deceived,  would  be  discharged 
from  all  liability  uptm  the  policy  on  the  ground  of  fraud. 

K  in  the  absence  of  fraudulent  design  there  be  such  obvious 
ambiguity  as  might  have  suggested  doubts  to  the  underwriter 
as  to  the  ineaning  of  the  r^resentation,  and  impelled  him  to 
seek  an  explanation  froin  the  assured,  and  if  he  omit  to  do  so, 
he  will  not  be  permitted  to  avail  himself  of  the  r^resenta- 
tion  not  being  true  in  the  sense  in  which  he  understood  it. 
This  rale  will  eq^eeaally  hold  where  the  f  (Nrm  of  the  state- 
ment itself  shows  that  in  all  probability  it  was  not  meant  a» 
a  positive,  representation ;  or  where  it  suggests  on  the  face 
of  it,  as  by  refexenoe  to  other  sources  of  information,  that  it 
is  not  to  be  taken  as  a  complete  statanent  of  the  atm  (n). 

Thus,  where  a  policy  was  effected  on  a  ship  "lost  or  not 
lost  at  and  from  twenty-four  hours  after  her  arrival  at  her 
first  plaos  cf  tade  xm  the  <K]Mt  o£  Aidea,  during  her  stay  ai^ 
trade  an  the  coast,  and  at  and  from  tiiraioe  to  Liveipocd,^*  and; 
the  assured  hajd  submitted  to  the  underwriters,  before  the 


(I)  Baidiie  v.  Shoolhrad  (1780),  1  Park,  Ins.  413. 

(w)  Slibj  V.  Smith  (1818),  1  B.  &  Aid.  672,  675. 

(n)  Brine  v.  Feathentoae  (ISU),  4  TMUii.         Fmeland  v.  GkMvr 
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subsoripti<m  of  this  policy,  a  letter  from  the  master  contain- 
ing the  latest  intelligence  as  to  the  then  state  and  condition 
of  the  ship,  but  referring  to  a  former  letter  from  the  master 
<m  the  same  subject,  which*  was  not  exhibited;  the  Court  held 
that  the  mentiim  of  the  fOTmer  letter,  in  the  second,  ought  to 
have  put  the  underwriters  upon  an  inquiry  as  to  the  nature 
of  the  first  communication,  and  that  they  were  moit  entitled 
to  complain  of  the  suppression  of  die  first  lett^  as  a 
ooncealment  (o) . 

566.  The  wtxrds  of  a  leptesentation,  equally  with  those  af  when  ropm- 
the  p<^cy  itself,  must,  if  tedmical  or  of  peculiar  mercantile  becon- 
import,  be  construed  with  reference  to  the  usage  of  trade. 

Thus,  'where  it  was  repiieeeinted  that  a  ship  twas  to  sail  "  in  the  usage, 
month  of  October,'' md^ioe  ^  admitted  to  that  this,  ^"^^ 
by  the  usage  of  trade,  meant  that  she  was  ta  sail  "  between 
the  20th  of  October  and  the  1st  or  2nd  of  November  and 
as  she  actually  did  sail  on  the  11th  of  October,  this  was  h^d 
A  failure  to  comply  with  the  representation  that  avoided  the 
contract  (p). 

567.  A  representaticm,  in  order  to  have  any  effect  upon  Bepresenta- 

the  policy,  must  have  been  made  "during  the  negotiations 
for  the  contract,  and  before  the  contract  is  concluded"  (q).  the  time  of 
And  the  amtract is  deeMBied  to  be  ccMududed  when  the  pro-  ooninMst 
posal  of  the  assured  is  accepted  by  the  insurer,  whether  the 
policy  be  then  issued  or  not;  and  for  the  purpose  of  showing 
when  the  proposal  was  aooepted,  rof  erenoe  may  be  made  to 
the  slip  or  covering  note  or  otiier  customary  memorandum  of 
the  contract,  although  it  be  unstamped"  (r).  Every  repre- 
sentation is  construed  to  mean  that  the  facts  represented  cu^e 
thm  true,  and  tiiat  no  othor  £Bb0te  becking  m  the  representa- 
tion  are  then  known  to  the  assured. 


(o)  Freeland  v.  Glover  (1806),  7  East,  457. 

(p)  Cliaurand  v.  Angerstein  (1791),  Peake,  N.  P.  43. 

(q^  Mar.  Ins.  Act,  1906,  8.  20,  sub-s.  1. 

(r;  Ibid.  s.  21. 
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M7.      Wliat  has  been  stated  beloie  this  time  is  liable  to  be 

qualified  or  controlled  by  what  passes  at  such  time. 

Worw&dj  the  practice  to  consider  the  contract  binding  as 
DftwMii  f .  ^  tbe  slip  muB  initialed        not  reoogniaed  by  the 


tlie 


Qoiirts,  and  the  material  time,  in  questions  of  mistepresenta- 

tion  or  conooalment,  was  the  timio  when  the  policy,  was 
aiib(Maibed(«). 

Now  the  §08.  Amonfi:  merohuits,  howerer,  the  initialing  of  the  slip 

initialixig  of  . 
the  ali|j         was  always  regarded  as  the  making  of  the  contract,  and  since 

the  statute  30  Vict.  c.  23,  the  Courts  have  recognized  this 
ooufBa  d  hufiiiieaB  (i);  and  aoeoidin^y  it  was  held,  that  aftw 
the  initialing  of  the  slip  any  fresh  fact  coming  to  the 
knowledge  of  the  assured  need  not  be  communicated  to  the 
anderwnt^  however  material  it  might  be  (ju). 

So  ako  anj  misii^reeentaticm  made  af tw  the  agreement 
for  the  insurance,  as  by  the  signing  of  a  slip,  will  not  avoid 
the  policy,  for  it  did  not  influence  the  .underwriter  in  accept- 
ing the  rwk  (a?). 


lonides  v.         A  broker  agreed  with  an  insurance  company  for  an  open 

P&cific  Fire 

*c.  Iws.  CSo!  policy  for  5,0002.  on  hides  by  ship  or  ships,  to  be  declared, 
mad  the  dip  mm  signed.  Hides  to  the  TaUie  of  2,455L  were 
flipped  on  an  old  Frmoh  ship  called  the  "  Soorate."  Th^re 
was  a  new  Norwegian  ship  called  the  "  Socrates,"  and  the 
bioker,  believing  this  to  be  the  ship  on  which  the  hides  were 
shipiied,  made  a  statemeiit  to  that  effect  and  wrote  oat  a 
aeoond  slip  for  a  policy  for  2,455Z.  on  hides  per  tho 
"  Socrates,"  to  be  issued  in  respect  of  the  agreed  insurance, 
and  in  tiie  poliepr  the  hides  weve  deeeribed  as  diipped  m  the 
"  Soorates."  The  Court  decided  that  the  misn(»ner  was  of 
no  oonsequenoe,  as  the  company  had  bound  themselves  to 

(«)  See  Dawson  v.  AUf  (18M),  7  Stitk,  M7,  aad  note  («>  cm  §  661. 

(0  Ante,  §  34. 

(tt)  Cory  V.  Patton  (1872),  L.  R.  7  Q.  B.  304;  (1874),  L.  R.  9  Q.  B. 
577;  Lisliman  v.  Northern  Maritime  Ins.  Co.  (1873),  L.  B.  8  CP. 
216;  in  the  Exch.  Ch.  (1875),  L.  R.  10  C.  P.  179. 

lonides  v.  Pacific  Fire  &  Marine  Ins.  Co.  (1871),  L.  B.  6  Q.  B. 
«74;  in  the  Exch.  Ch.  (1872),  L.  B.  7  Q.  B.  517. 
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insure  hides  on  board  any  ship  selected  by  the  assured,  and   Sect.  56& 
the  representation  "was  subsequent  to  the  agreement  for  the 
in8iiranoe(y}. 

5«9.  The  assured,  it  has  already  been  said  (z),  is  at  liberty  Represeuta-  • 
before  the  contract  is  concluded  to  Avithdraw  or  qualify  any  ^iS^Jrawn* 
previous  representation,  by  which  he  does  not  wish  to  be  t>efore 
bound.    It  has  been  held  that  When  the  underwriter  has,  oonolnded. 
after  initialing  the  slip,  become  awiare  that  material  facts 
have  mot  been  disclosed  to  him,  and  has  afterwards  executed 
a  policy  without  parotest,  he  is  not  estopped  from  setting  up 
the  def  enoe  of  concealment  (a) .  The  reason  is,  that  an  under- 
writer who  has  initialed  a  slip  is  in  honour  bound,  according 
to  the  practice  of  underwriters,  to  execute  a  stamped  policy, 
if  only  to  enable  the  assured  to  sue  him.    It  seems  to  follow  Effect  of 
that  when  a  misrepresentation  has  been  corrected  after  the  i^tt«o*I»licy 

after  correc- 

slip  has  been  initialed,  the  mere  fact  tliat  the  underwlriter  tion  of  misre- 
has  executed  a  policy  is  not  in  itself  enough  to  prevent  him  P^^*^***^***** 
from  claiming  to  avoid  the  contract  on  the  ground  of  the 
misi-epresentation.  It  must  dej>end  on  the  circumstances  of 
the  particular  case  whether  the  underwriter  has  in  fact 
elected  to  tieat  the  ocaitract  as  a  binding  (me,  or  whether  he 
is  estopped  from  saying  that  he  has  not  so  elected  (6). 

570.  A  repres^tation  should  be  forthwith  corrected  in 
case  there  be  xeaacm  to  suppose  that  it  cannot  be  sustained  as  ^i^^^ence 

*  necessary  in 

made.    Thus,  where  the  agent  of  the  assured,  after  hearing  correcting 
of  the  loss  of  the  ship,  allowed  the  post  to  go  with  his  a^te^. 
previous  letter  unoonteadicted,  inducing  others  to  suppose 
that  she  was  safe  when  the  post  left,  such  omission  was  held 
to  amount  to  a  misrepresentation,  on  the  part  of  the  agent, 
which  avoided  the  policy  (c). 

(y)  lonidet  v.  Faetic  Fife  k  Marine  Ins.  CSo.,  supra, 
{z)  Ante,  }  661. 

(a)  MorrkoB  v,  JJmiwemA  Maxma  Jm.  Go.  (Exeh.  Oi.)  (1873),  L.  B. 
8  Ex.  197. 

(6)  See  ante,  §§  523  et  seq. 

(o)  Fitshei-bert  v.  HatlMfr  (1785),  1  T.  E.  12.  The  editors  liave  aimadiy 
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(1)  It  only 
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■entatioBS 

an  otHxDMxy 


It  has  been  held  in  the  United  States,  but  before  the  days 
of  the  electric  telegraph,  that  although  the  assured  or  his 
•gents  mre  boond  to  act  wilii  piomptitiide  and  despatch  in 
otmntmnanding  an  order  lor  insuranoe  foanded  on  false 
intelligenoe,  they  are  not  bound  to  resort  to  extraordinary 
means  of  ooininiankati<A  for  this  purpose;  they  need  not  send 
an  express  unless  tliat  be  the  nsaal  mode  (li). 

571.  Where  there  are  several  underwriters  to  the  same  slip 
or  policy,  a  representation  of  a  material  fact  to  the  jiuder- 
wviter  wiraae  name  itands  first  ext^Mb  to  all  the  rest,  so  that 
each,  when  it  proves  false,  may  avail  himself  of  the  defence. 
The  ground  of  this  rule  is  the  reasonable  presumption  that  the 
otibets  sabeeiibed  from  the  confidence  reposed  by  them  in  the 
skill  uid  judgment  of  him  whose  name  stood  first,  and  their 
belief  that  he  had  duly  ascertained  and  weighed  all  the 
circomstanoes  material  to  the  risk  (e).  This  rule,  however, 
is  sabjeot  to  maaj  limitations. 

It  must  strictly  be  confined  to  intelligenoe  relating  to  the 
proposed  insurance,  with  regard  to  w  hich  it  is  reasonable  to 
sappose  that  the  fijnt  nnderwriter  would  require  information, 
and  without  being  infimned  of  wbidi,  it  may  be  presumed, 
he  would  not  have  accepted  the  risk.  It  cannot,  therefore, 
extend  to  such  representations  as  relate  to  matters  of  colla- 

expressed  the  view  that  this  case  is  one  of  conpealment  rather  than 
of  misrepresentation.    Ante,  §  553,  note  (c). 

(rf)  See  Greene  v.  Merchant  Ins.  Co.  (1830),  10  Pickering,  Mass.  K. 
402;  M'Lanahan  v.  Universal  Ins.  Co.  (1828),  1  Peters,  S.  C.  R.  186; 

1  Phillips,  s.  561.   See,  however,  Proudfoot  v.  Moutefioie  (1867),  L.  B. 

2  Q.  B.  511. 

(«)  The  English  cases  which  establish  the  rule  are  Pawson  v,  Watson 
(1778),  2  Cowp.  785;  Barber  v.  Flefccher  (1779),  1  Dongl.  806;  Stack- 
poie  V.  Simm  (1779),  2  Fiyrk,  Ins.  938;  Maradea  v.  Beid  (1808),  8 
SMt,  572;  F«ie  v.  IPtaldmm  (1812),  4  T^Mmt.  «40;  Fontter  v,  Tigoa 
(1818),  1  M.  K  8.  9,  IS;  BeU  v.  QunMin  (1810),  2  Ouip.  M.  Tlw 
nia  hm  hmm  wkrmmAj  eritkiadU  TIm  ettton  lioireTer,  been  an- 
iuiMwi  Ifcaft  a  bfiliei  ai  Llojd'e,  having  written  oat  the  dip,  neaally 
tries  ifit  io  oMaia  ikf$  dgaakmn  thereto  of  some  nnderwriter  inA.  a 
high  zepsfa^on  for  experience  and  prndenoei,  and  that,  if  he  sracceeda^ 
it  is  easy  to  obtain  former  subscriptions.  This  pcaetloe  aeeatt  io 
la  aAnd  a  itmf  a^gament  in  fayonr  of  the  xi^. 
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tml  agreement,  which  a  suheequent  underwriter  can  have  no  Seet.  tn. 
reason  to  infer,  from  the  terms  of  the  policy,  to  have  been 
oommonicated  to  the  first. 

Thus,  in  Pawson  Watson,  Lord  Mansfield  held,  that  a 
representation  that  "  the  fehip  mounts  twelve  guns  and  twenty 
fiaen/'  being  in  effeot  an  engagement  that  the  ship  should  sail 
with  that  armanmit,  ocrald  not  affeet  i^beeqiient  und^rwritm, 
to  whom  it  had  never  been  communicated,  merely  upon  proof 
that  it  had  been  made  to  the  underwriter  whose  name  stood 
first  in  the  policy.  "  A  represmitatioa  to  the  first  under- 
writer," says  his  Lortiship,  "  has  nothing  whatever  to  do  with 
that  which  is  the  agreement  or  the  terms  of  the  policy;  no 
maan  who  underwrites  a  pblicj  suhecribes,  by  the  act  of  under- 
writing, to  terme  of  which  he  knows  nothing,  but  he  reads 
the  agreement  and  is  governed  by  that:  matters  of  intelli- 
gence,  waxk  as  that  a  ship  is  or  is  not  miseing,  are  things  in 
which  a  man  is  guided  hy  the  name  of  the  first  underwriter, 
who  is  a  good  man,  which  another  will  therefore  give  faith 
and  credit  to,  but  not  to  a  collateral  agreement  which  he  can 
knoiW  nothing  ci  "  (f). 

Of  course,  if  the  representation  to  the  first  underwriter  be 
not  of  material  facts,  it  cannot  avail  a  subsequent  one;  and 
if  it  wto  of  sadi  a  nature  HiBt  it  ought  to  have  put  the  first 
underwriter  on  further  inquiry,  it  will  be  equally  imputed  to 
the  negligeuoe  lof  the  subsequent  underwriter  that  no  such 
inquiry  was  made  (^). 


572;  Until  the  decisions  under  30  Vict.  c.  23,  the  applic-  (2)  ionnerij 
ability  of  this  rule  was  restricted  to  the  policy,  because  the  ^as^only 
slip  could  not  even  be  given  in  evidence  for  any  purpose  ^J^^jJ^  ^ 
"wtiateMBr  (^);  hat  worn  the  slip  may  be  given  in  evidence 

(f)  i  Oowp.  78a. 

(jff)  Bariwr  v.  Fletcher  (1779),  1  DongL  306. 

(A)  Manden  v,  Beid  (1803),  3  East,  572.  In  this  case  the  names 
of  the  underwriters  appeared  in  a  different  order  on  the  -ptMey  from 
that  on  the  slip;  but  the  slip  was  not  admissible  in  evidenoe,  as  the 
law  then  stood,  to  show  that  the  underwriter  to  whom  a  representation 
had  been  made  stood  fint  in  oider  on  the  slip  though  not  on  the  policy. ' 
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wkeuever  it  is  material  (i),  the  rule  becomes  applicable  to 
eillier  tlie  piolicjr  or  tbe  aLip,  and  will  probably,  in  oonsequ^nce 
of  the  state  of  facts,  be  more  freqaentlj  applied  to  the  latter 

than  the  former. 


(3)  The  rule 
inolndeB  only 

representa- 
tions that 
lower  the 


The  rate  not 


Where 
the  first 
uuderwriter 


573.  A  Still  further  limitation  of  the  same  rule  is,  that  j|; 
oefy  appliw  ivbero  the  teod^cy  of  the  representation  is  to 
induce  the  imderwtitero  to  take  the  risk  <hi  low«r  tmns. 

Where  the  first  undei-writer  was  called  to  prove  a  repre- 
sentation made  to  him,  the  tendency  of  which  would  have 
be«i  to  inoroaae  the  estimftte  of  ^  risk,  Lord  Teaterdea 
decided,  at  Nisi  Prius,  that  this  evidence  was  not  admissible 
as  against  a  subsequent  underwriter  (fc) . 

Eimn.  aniier  theee  limiti^acms  the  Enj^lish  Courts  have 
regarded  the  rule  with  great  jealousy,  and  on  many  occasions 
have  expressed  their  dissatisfaction  with  it.  Heath,  J., on 
one  occasion  said,  that  "  the  end^ce  had  been  admitted 
rather  on  preoed^t  than  od  leaaon"  (T);  and  Lord  Ell^- 
borough — "  Whenever  the  question  comes  distinctly  before 
the  Court,  whether  a  communication  to  the  first  underwriter 
is  virtuallj  a  notice  to  all,  I  ^lall  not  scruple  to  remark  tlwt 
that  proposition  is  to  be  received  with  great  qualification;  it 
may  depend  on  the  time  and  circumstances  under  which  that 
OfHuammication  was  inade;  but  on  the  mere  naked  unaccom- 
panied fact  of  one  name  standing  first  on  the  policy,  I  should 
not  hold  that  a  communication  made  to  him  was  virtually 
made  to  aU  the  subsequent  underwriters  and  his  Lordship 
said  that  Ihe  questioii  was  cme  of  msk  magnitude  that  if  it 
should  arise  he  should  direct  it  to  be  put  on  the  record  for 
the  opinion  of  all  the  judges  (m). 

574.  Of  ooorae,  if  the  subscription  of  the  first  underwriter 
is  obtained  under  a  seraet  agie^nent  or  underatanduig  that 

(I)  See  Mar.  Ins.  Aefe,  1M6,  t.  M,        §§  84  ##  My. 
(*)  BoberlMK      MsjorilMiiks  (1819),  S  8««ik.  N.  P.  579,  675;  2 
■er,  iBf.  779. 

(I)  Brine  v,  ¥mXheTsbonB  (1813),  4  Taunt.  809. 
(m)  In  Fofealer  v,  Pifon  (1818),  1  M .  Ic  8.  18. 
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it  is  not  to  be  binding,  and  for  the  sole  purpose  of  leadin*^    Sect.  574. 
others  to  insure,  the  eixhibition  of  the  policy  or  slip  thus  j®^®'® 
subscribed  is  justly  regarded  as  a  fiaud  on  the  subsequent  dQdc,*^thi8 
underwriters,  and  on  that  ground  avoids  the  policy  (n) .  the  contract. 
This  rule,  it  is  said,  will  extend  to  the  case  of  any  prior 
andenfriter,  tbough  his  name  may  not  be  first  in  the 
poUogr.W. 

(»)  Wldttingham  v,  Thoraburgh  (liHW),  2  Vetnon,  206;  Wilson  v, 
Dadrat  (1781),  8  But.  1861;  aae  aim  the  obeerrations  of  Lofd  Eidon 
in  mbhM  v,  BiU  (1814),  2  Dow,  268.  The  first  nnderwriter  in  such 
cases  has  been  called  in  England,  a  decoy  dnck;  on  Hie  Continent,  a 
dolphin,  who  leaps  fiom  the  w«ter  that  oilien  may  ffdiow.  1  Eoaerigon. 
c.  ii.  s.     p.  43. 

(a)  2  Daer,  679. 


CHAPTER  II. 
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Geoenl  PrineipleB  «...  -^^^ 

CoDMidBMnt  liy  Principal  -  

by  Agent  •  (^78--688» 

lEM  «f  iffilwirilty  — 

niniiiiitwffrt  of  FMi  tm  to  IBmkag  SMp    59>2— 596 

OmmOmmk  of  Fkete  flMt  aggnTftto  ti»  B»k  597-608 

iteli  wiftin  tiM  knmrkdge  of  the  Undorwzitar  609-^17 

diMdoeaie  of  irlM  is  WmbnA  «  618—622 

Untten  of  Inference  623—625 

Hmr  Msleriality  U  FkwbiI  «26,  627 

57S.  Otei0RAi.iiBHT,inthelaw<rfin«imiioe,^ 

sian  of,  or  neglect  to  conrtnunicate,  a  material  fact  witlun  the 
knowledge  of  one  of  the  parties  which  the  other  has  not  the 
mmm  of  knowing,  or  is  not  presumed  to  know.  A  material 
fact  is  one  which  is  calculated,  if  oommmiieated  to  the  odier  of 
the  parties,  to  induce  him  either  to  refrain  altogether  from 
the  oontraot  or  not  to  enter  into  it  except  on  more  favourable 
tenn8(ii).  DaBned  in  these  terms,  the  piineiple  is  equally 
applicable  to  the  assured  and  the  undelrwriter. 

The  contract  is  one  uherrimcB  fidei  (5),  and  on  the  plainest 
principles  ol  equity  saxk  a  contract  which  one  party  has  thus 
been  induced  to  enter  upon  from  his  ignoranoe  of  the  thing 
concealed  shall  not  be  enforced  against  him  by  the  other  who 
his  ooDoealedit.  Whether  such  suppression  of  the  truth  arise 
from£raiid  (that  is,  from  a  wilful  intention  to  deceive  f(»r  the 
party's  own  benefit),  or  merely  from  mistake,  negligeooe,  or 


(a)  See  poirt,  §  589;  1  Marshall,  Ins.  463;  1  Phillipe,  s.  531;  and 
per  Tindal,  C.  J.,  in  Elton  v.  Larkina  (1832),  5  C.  &  P.  392. 
{b)  See  Har.  Ina.  Aoi,  1906,  s.  17,  ante,  §  522. 
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accident,  the  consequences  will  be  the  same  (c).    Nor  is  it  Sect.  S7B. 
any  excuse  that  the  assured,  knowing  the  fact,  failed  to 
recognize  its  materiality,  and  for  this  reason  refrained  from  . 
disclosing  it  (d).    The  ground,  in  short,  on  which  the  policy 
is  avoided  is  that  tiie  party  has  been,  in  fact,  deceived,  not 
that  the  other  party  has  intended  to  deceive  him. 

As  we  have  seen  in  the  preceding  chapter  (e),  it  is  a  con-  Principles  on 
dition  of  this  contract,  implied  by  law  as  a  matter  of  public  ^[l^iiment 
policy,  that  the  contract  is  free  from  misrepresentation  or  ^^^^ 
concealment;  and  if  there  is  a  breach  of  this  condition, 
either  by  misrepresentation  or  concealment  of  a  material 
fact,  the  ocmtraot  is  voidable.    Fraud  in  its  ^%6t  goes 
beyond  the  condition;  for  if  fraud  be  present  in  either  form, 
whether  of  misrepresentation  or  concealment,  it  avoids  the 
policy,  although  (he  subject  misrepresented  or  concealed  be 
not  a  material  fact  (/). 

Generally  speaking,  as  the  facts  lie  most  within  the  peculiar 
knowledge  of  the  assured,  it  is  the  underwriter  who  avails 
himself  of  the  defence  of  concealment;  yet  he,  as  well  as 
the  assured,  is  bound  to  disclose  all  circumstances,  peculiarly 
within  his  own  knowledge,  in  any  degree  affecting  the  risk. 
Thus,  if  the  underwriter,  at  the  time  of  subscribing  the 
policy,  knew  that  the  ship  had  arrived  safe,  the  contract 
will  be  void  as  to  him,  and  an  action  will  lie  against  him  to 
recover  back  the  premium  (g). 

The  assured's  duty  as  regards  Disclosure  is  particularly  Pkoviidoiui  of 

(c)  Carter  v.  Boehm  (1766),  3  Burr.  1909;  RatclifFe  v.  Shoolbred 
(1780),  1  Park,  Ins.  413;  1  Marshall,  Ins.  464;  Shirley  v.  Wilkinson 
(1786),  1  Dougl.  306,  n. ;  Thompaon  v.  Buchanan  (1782),  4  Br.  P.  C. 
482;  per  Willes,  J.,  Anderson  v.  Pacific  Fire  k  Mar.  Ins.  Oo.  (1872), 
L.  B.  7  O.  P.  65,  68;  par  em:  loniddB  v,  Pender  (1874),  L.  R.  9  Q.  b! 
531,  537. 

(d)  See  Hewitt  BioOten  v.  Wilson,  [1914]  3  E.  B.  1131;  [1915J  2 
K.  B.  7S9. 

00  AnU,  J  586. 

(g)  Per  Lord  ICaiuMd  in  Gbrtar  v,  BoAm  (17S6),  1  W.  Bl.  594;  S 
Bon.  IMS;  «m<»,  §  522,  note  («);  aes  8  Bmeoke,  Sysftm  to 
Aneennuui,  o.  x.  pp.  DO,  91. 
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Mil.  175.  enunciated  in  the  eighteenth  and  iiineteettth  sections  of  the 
the  Mar.  Ibi.  Maniie  Insaranoe  Act,  1906,  as  follows: — 

Act  as  to 

Sect.  18.— (1)  Subject  to  the  provisions  of  this  section^ 
the  assured  must  disclose  to  the  insurer,  before  the  con- 
ttafli  is  ooiudiided,  every  material  circumstance  which  is 
kiioim  to  the  assured,  and  the  assured  is  deemed  to  know 
eyeiy  eiroamstaooe  which,  in  Hhe  ordinary  course  of  busi- 
ness, ought  to  be  known  by  him.  If  the  assured  fails  to 
make  such  disclosure,  the  insurer  may  avoid  the  contract. 

(2)  Every  circumstance  is  material  which  would  in- 
fluence tiie  judgment  of  a  prudent  insurer  in  fixing  the 
premium,  or  determining  whether  he  will  take  the  risk. 

(3)  In  Uie  absence  of  inquiry  the  following  circum- 
staoees  need  not  he  disclosed,  namely:— 

(a)  Any  eirenmstanee  which  diminishes  tiie  ridk; 

(b)  Any  circumstance  which  Is  known  or  presumed  to 

be  known  to  the  insurer.  The' insurer  is  pre- 
sumed to  know  matters  of  common  notoriety  or 
knowledge,  and  matters  which  an  insurer  in  the 
ordinary  course  of  ^s  business,  as  such,  ought 
to  know; 

(c)  Any  circumstance  as  to  which  information  is 

waived  by  the  insurer; 

(d)  Anj  dreomstanoewhichit  is  superfluous  to  discfese 

by  reason  of  any  express  or  implied  warranty. 

(4)  Whether  any  particular  circumstance,  which  is  not 
disclosed,  be  material  pr  not  is,  in  each  case,  a  question 
of  fact. 

(5)  The  term  "  circumstance  "  includes  any  communi- 
cation made  to,  or  information  received  by,  the  assured. 

Sect.  19.  Subject  to  the  provisions  of  the  preceding 
section  as  to  eiicomstanoes  which  need  not  be  disclosed, 
where  an  iiKnuanee  js  effected  for  the  assured  by  an 
agent,  the  agent  must  discbee  to  the  insurer— 

(a)  Every  material  circumstance  which  is  known  to 

himself,  and  an  agent  to  insure  is  deemed  to 
know  every  circumstance  which  in  the  ordinary 
course  of  business  ought  to  be  known  by,  or  to 
have  been  communicated  to,  him;  and 

(b)  Every  material  circumstance  which  the  assured  is 

bound  to  diBokM»,  unkas  it  eome  to  his  know- 
ledge too  late  to  c(Hanminicate  it  to  the  agent* 
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contract  is  concluded;  and  as  already  stated  in  respect  of  Time  of 


Eepresentations  (^),  by  the  express  provision  of  the  Marioe 
Insurance  Act,  1906  (i),  following  the  decisions  of  the 

Courts,  the  contract  is  deemed  to  be  concluded  when  the 
proposal  of  the  assured  is  accepted  by  the  insurer,  whether 
the  pdicy  be  then  issued  or  not  0).  Consequ^aj  anything 
coming  to  the  knowledge  of  either  party  afterwards,  how- 
over  material  it  may  be,  need  not  be  communicated  to  the 
other,  notwithstanding  a  policy  has  not  yet  been  executed  in 
accordanoe  with  tl^  slip  (A:). 

Where  a  broker  was  instructed  to  effect  a  policy  on  goods,  when  policy 
and  by  mistake  eft'ected  one  on  the  ship,  and  the  underwriter  jj^j^^ 
afterwards  agreed  to  ^  alteraticm  of  the  poLioy,  it  was  held 
that  the  broker  was  bound  to  disclose  a  material  fact  which 
had  come  to  his  knowledge  between  the  execution  of  the 
policy  and  the  rectification  of  the  mistake  (I),  The  reason, 
as  Dner  points  out,  is  that  the  ondexwriteir  was  under  no 
obligation  to  make  the  alteration.  By  doing  so  he  was 
really  making  a  new  and  distinct  insurance.  If  on  the  other 
hand  the  alteration  does  not  make  a  new  ooutract,  but  merely 
declares  the  true  meaning  of  liie  contract  sdzeady  concluded, 
this  reasoning  does  not  apply,  and  there  is  no  necessity  to 
disclose  the  information  acquired  after  the  making  of  the 
contract  (fit). 

It  has  been  pointed  out  by  Duer,  and  agrees  with  what  in  case  of 
has  been  said,  that  the  duty  of  an  underwriter  who  effects  a 

(A)  Ante,  §§  622,  567. 
(0  Sect.  21. 

(/>  When,  hoiweyer,  the  policy  t^idered  to  the  undefwriter  and 
executed  by  him  does  not  oojrrespood  with  the  slip,  it  is  no  deienoe  that 
»  fftet  material  to  the  riik  described  in  the  slip,  but  not  to  thai 
deewibed  in  the  poUoy,  was  not  disidosed.  British  k  Vontga  Mar. 
Ins.  a>.  v.  Stmge  (1897),  77  L.T.  SOS;  2  Oom.Oas.  204. 

(k)  lonides  v.  Paoific  Fiie  &  Mar.  Ins.  Oo.  (1871),  L.  B.  6  Q.  B. 
674;  (1872),  7  Q.  B.  517;  Cory  v.  Patton  (1872),  L.  R.  7  Q.  B.  304; 
Lishman  i-.  Northern  Maritime  Ins.  Oo.  (1873),  L.  B.  8  CP.  216; 
(1875),  10  C.  P.  179. 

(0  Sawtell  V.  Loudon  (1814),  5  Taunt.  3^9. 

(m)  2  Duer,  427. 
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re-insuranoe  to  communicate  his  information  ivlatos  to  tlie 
time  when  he  effects  the  re-insuranoe,  not  to  the  time  when 
the  original  insoranoe  was  made.  Therefote  he  moat  dis- 
close material  information  which  has  come  to  his  knowledge 
between  the  making  of  the  original  contract  and  tht'  making 
nf  Hie  oonlraet  of  ve-uisttnmoe  (n). 

^^^^  ^  577.  If  an  agent,  in  ignorance  of  a  loss  that  has  happened, 

•ffected  by  an  •     •     i     i     i  i»    i  i 

•gent  in        effect  an  insurance  for  his  principal  who  knew  ot  the  loss 

%norMice  of   ^  ^        ^  ooi^zaot  was  o(Mioladed,  but  '  too  Ute  to  oom- 


to 


tkw^it  n»ttni<»te    ^  ^         "  (^)»      P^^^^  will  not  be  avoided 

l)y  the  concealment;  if  on  the  other  hand  the  principal, 
knowing  of  the  loss  in  time  to  oommunicate  it  to  the  agent, 
f€oetod  file  eontrael  ttom^  an  agent  who  was  ignonmt  of 
it,  the  non-oomstnnnication  of  the  fact  of  loss  will  of  coarse 
\  itiate  the  policy  (p).  For,  by  the  Marine  Insurance  Act, 
1906,  "  an  agent  to  insure  is  deemed  to  know  every  ciroum- 
stance  whidi  in  the  ordinary  ooorse  of  bosinesa  ought  to  be 
known  by,  or  to  have  been  communicated  to,  him  "  (g). 

Duty  of  Material  i&Bks,  brought  to  the  knowledge  of  the  assured 

Swnd^  after  orders  given  to  insure,  ought  to  be  forwarded  with  the 
utmost  degree  of  reasonable  diligence,  so  as  to  iv-^ich  the 
ttndnwritw  befero  the  insurance  is  actually  effected  (r). 
When  the  principal  can  conemameate  by  telegraph  with  his 

(ff)  2  Daer,  429. 

(o)  Mar.  Ins.  Act,  1906,  s.  19  (b). 
(p)  2  Valin,  1.  3,  c.  6,  art.  40. 

(q)  Sect.  19  (a).  If  the  final  words  "  communicated  to  him  "  includv 
communications  which  ought  to  have  been  made  to  the  agent  by  third 
parties,  such  as  his  own  servants,  the  result  will  he  that  a  principal  inay 
liave  to  suffer  because  his  agent  has  not  been  kept  pro^ierly  infoitaied 
by  such  third  parties.  If  bo,  these  words  go  begrond  may  4ed»oii  upon 
iim  poioA.  For  the  ooulraelioii  of  liie  preceding  irords  ought  io^hm 
knowii  hy  lam,"  Hm  Mttonliee  aMotd  Muwly  any  iimri»tsns. 

(r)  GrieYe  v.  Tonng  (17&2),  Millar,  Ina.  65.  It  has  bam  bald  in 
tiie  Ui^ed  States  M  1^  diligenoe  required  of  the  ffiaeipal  is  not 
in  «f«7  ease  Ae  vtaseat  pttwhle  jffligmioe  that  mi|^  he  eooMtad,  bttt  a 
iT  Mnnrtlii  rngmtm  to  be  jviged  of  under  all  tiie  efaranmataneeB  of  Oe 
pavtiedar  eaae.  MeLanahan  «.  UnitetMd  Ins.  Go.  (IStt),  1  Fetem, 
im  flee  iStm  eases  in  1  nfiBfe,  m,  W. 
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agent,  it  is  no  doubt  usually  his  duty  to  do  so  in  case  of  Sect.  577. 

a  loss  (6').  — — 

If,  owing  to  the  fraud,-  negligence,  or  mistake  of  the 
agent,  material  information,  or  an  order  from  his  principal 
countermanding  the  insurance,  do  not  reach  the  agent  in 
time,  a  policy  effected  by  him  in  ignorance  of  the  informa- 
tion or  of  the  order  wiH  be  vitiated.  It  has  been  held  not 
to  be  negligence  in  an  agent  to  effect  a  policy  in  the  morning 
before  calling  at  his  office,  where  news  of  a  loss  awaited 
'him(^). 

678.  Sect.  18  (1)  of  the  Marine  Insurance  x4ct,  1906,  Whan 

declares  that  "  the  assured  is  deemed  to  know  every  circum-  ^JJ^J^ 

stance  which,  in  the  ordinary  course  of  business,  ought  to  |°^P^ted 
I    i_         I.    L  •     >  >    mi  •  prittoipal. 
be  known  by  him.     This  statement  generalizes  a  principle 

which  has  been  laid  down  with  reference  to  matters  known 

to  agents  of  the  assured,  upon  whom  he  relics  for  informa- 
tion. There  are  certain  persons  employed  by  siiipowners 
and  owners  of  cargo,  such  as  masters  and  trading  agents, 
whose  duty  it  is  to  keep  their  employers  informed  of  all 
matters  affecting  the  property  which  it  is  sought  to  insure. 
If  one  of  these  agents  has  withheld  information  of  a 
material  fact  from  his  principal  which  he  might,  in  the 
ordinary  course  of  things,  have  communicated  to  the  latter 
at  the  time  when  the  insurance  is  effected,  the  contract  can  be 
avoided  by  the  underwriter  on  account  of  the  non-disclosuix} 
of  this  fact,  which,  if  the  agent  had  done  his  duly,  the  [)rin- 
cipal  would  have  been  able  to  disclose.  In  such  a  ease  it  may 
be  sidd  that  the  knowledge  of  the  agent  is  the  knowledge  of 
the  principal  (u) . 

The  law  on  the  subject  of  coneealment  through  the  fault  Rule  laid 
of  an  agent  who  has  taken  no  part  in  negotiating  the  insur-  pj^^^^  ^ 
ance  was  oomprdiensiT^y  laid  down  by  the  Court  of  Queen's  ^Cmtefton. 

(«)  See  Proudfoot  v,  Mont^ie  (1867),  L.  B.  2  Q.  B.  fill. 
(0  Wake  V.  Atty  (1812),  4  Taunt.  493. 

(it)  Per  Lord  Watson  and  T^rd  Maonaghtea,  Blaekbarn  Vigors 
<1887),  12  App.  Gas.         d40,  542. 

48  (2) 
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8Mt.  879.   Bench  in  a  judgment  (x)  which,  Avith  sonic  qualities tions, 
was  adopted  by  the  House  of  Lords  in  BUckbum  v.  Vigors. 
"If  an  agent"  said  the  Court,  "whose  duty  it  i«,  in  tiie 
ordinary  course  of  business,  to  eommuuicato  information  to 
Ms  principal  as  to  tibe  state  of  a  ship  and  cargo,  omits  to 
discharge  such  duty,  and  the  owner,  in  the  abs^ce  of  infor- 
mation as  to  any  fact  material  to  be  conuuunicated  to  the 
underwriter,  ^ects  ssk  insurance,  such  insurance  will  be  void 
on  the  ground  of  cmioealmeot  or  misrepresentation.  The 
insurer  is  entitled  to  assume,  as  the  basis  of  the  contract' 
between  him  and  the  assured,  that  the  latter  will  comniuni- 
eate  to  him  every  material  fact  of  which  the  assured  has,  or 
in  the  ordinary  course  of  business  ought  to  have,  knowledge; 
and  that  the  latter  will  take  the  necessary  measures,  by  the 
emi^oyment  of  competent  and  honest  agents,  to  obtain, 
through  the  ordinary  channels  of  intelligwice  in  use  in  the 
mercantile  world,  all  due  information  asto  the  subject-naatter 
of  the  insurance.   This  condition  is  not  complied  with  where, 
by  the  fraud  or  negligence  of  the  agent,  the  party  proposing 
the  insurance  is  kept  in  ignorance  of  a  material  fad;  whi<^ 
-   ought  to  have  been  made  known  to  the  underwriter,  and 


through  such  ignorance  fails  to  disclose  it. 


Ageuts  whoee  570  Blackbum  V.  Vigors  the  House  of  Lords  held  that 
imputed'"  it  is  not  every  ag^nt  whose  knowdedge  can  be  deemed  to  be 
topciiieipai.  imowledge  of  his  principal.  "  Some  agents,"  said  Lord 
Halsbury,  "  so  far  reproeent  the  principal  that  in  all  respecta 
Xhoiv  acts  and  intentions  and  their  knowledge  may  truly  be 
said  to  be  the  acts  and  intentions  and  knowledge  of  the 
principal.  Other  agents  may  have  so  limited  and  narrow  an 
authority,  both  in  fact  and  in  the  comm(m  understanding  of 
their  form  of  employment,  that  it  would  be  quite  inaccurate 
to  say  that  such  an  agent's  knowledge  or  intentions  are  the 
knowledge  «r  intuitions  <rf  his  prinoip^  "  (y).  The  agmt 
wliose  knowledge  is  deemed  to  be  that  of  his  principal  must 


(my  Proudfoofc  v,  Mwitetoe  (1867),  L.  K.  2  Q.  B.  «1,  521. 
(y>  12  App.  Cm.  587,  5S8. 
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be  one  to  whom  the  principal  looks  for  information  con-  S^ot* 
cerning  the  property  insured  (z). 

The  master  of  a  ship  and  the  general  agent  of  a  shipowner 
for  the  transaction  of  his  shipping-  business  are  agents  whose 
knowledge  will  be  deemed  to  be  the  knowledge  of  the  ship- 
owner (n).  Similarly,  in  one  case,  the  consignor  and  shipper 
of  a  cargo,  Avho  was  directed  to  send  tlie  shipping-  documents 
to  the  agent  who  effected  the  insurance  (6),  and  in  another 
case  the  general  representative  of  the  assured  at  a  foreign 
port  (c),  have  been  held  to  be  agents  with  w^hose  knowledge 
the  owner  of  cargo  is  affected.  There  is  an  imperfi-ctly 
reported  Scotch  case  in  the  House  of  Lords,  in  which  it 
seems  to  have  been  decided  that  a  policy  was  vitiated  owing 
to  the  knowledge  of  a  clerk  of  the  assured  that  a  h)ss  liad 
taken  place  (d).  Whether  this  be  the  ratio  decidendi  or  not, 
it  is  certainly  the  duty  of  a  clerk  to  disclose  to  his  employer 
whatever  information  he  receives  in  regard  to  the  latter's 
business,  and  it  is  submitted  that  the  employer  is  res[)oasible 
for  not  disclosing  a  fact  which  was  within  the  knowledge  of 
his  clerk. 

Lloyd's  agents  in  foreign  ports  are  not  the  agents  of  the 
individual  underwriters  at  Lloyd's,  and  therefore  the  latter 
are  not  affected  with  knowledge  of  matters  known  to  the 
former  (e). 

580.  An  insurance  broker  who  is  employed  to  obtain  an  insunuioe 

, .     ,        •  i_  •        i.  £  i.1  .1         broker  not 

insurance  on  a  particular  nsk  is  not  one  of  the  agents  whose  uuder  a  duty 

duty  it  is  to  give  information  to  the  principal.    Therefore,  a  inf^^tionto 

his  priucipal. 

(z)  Per  l^rd  Watson,  ihid.  541;  per  Lord  ^Maenairlitcii.  ////'/.  .542. 

(«)  Gladstone  i\  King  (1813),  1  M.  S.  35;  per  Lard  llaisbiuy,  12 
App.  Cas.  537 ;  i>er  Lord  Watson,  ibid.  540. 

{,b)  Fitzherbert  v.  Mather  (1785),  1  T.  11.  12.  For  the  facts  of  tliis 
case,  see  uute,  §  5<53.  The  decision  was  approved  ia  Proudfoot  v, 
Montefiore,  iufra,  and  much  diacossed  in  Blacklnum  v.  Vij^ors  (1836), 
17  Q.  B.  D.  558;  (1887),  12  App.  Cm.  531. 

(0)  Proudfoot  v,  Mbntofioi«  (1867),  L.  B.  2  Q.B.  511. 

(d)  Stowart  v.  DaiU»p  (1785),  Parii:,  vol.  i.  p.  446. 

(0)  Wilson  p.  anhimiuidra  Ass.  0».  of  St.  Petersburg  (1903),  8  Com. 
Cas.  m. 
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Ibct.  690.  polity  is  not  avoided  by  concealmoiit  or  by  the  non-disclosure 
of  facts,  unknown  to  the  principal,  but  within  the  knowledge 
of  an  insurance  broker  employed  by  him,  but  through  whom 

thr.  policy  in  qucxfion  mm  not  made. 

The  ease  in  which  this  was  decided  was  as  follows: — 

Blackburn  S:  Co.,  of  Glasgow,  tho  plaintiffs,  finding  that 
a  ship  on  which  thvy  were  insurers  was  overdue,  instructed 
Bose,  Murison  &  Co.,  ai  the  same  place,  to  procure  a  re- 
insurance, and  the  lifter  applied  to  tbmr  London  AgiMits, 
Rose,  Thompson  &  Co.,  for  that  purpose.  One  hour  later  on 
the  same  day,  Murison  ^^  as  informed  of  facts  tending  to  show 
that  the  ship  had  been  lost  some  ^ys  previoudy.  Soon 
after  came  the  reply  from  London  quoting  a  higher  rate  than 
tlie  limit  lixed.  Murison  showed  the  plaintiffs  the  reply, 
and  then,  without  communicating  to  them  the  information 
as  to  the  loss,  telegraphed  in  the  name  of  the  plaintiffs  to 
London,  and  thus  put  the  plaintiffs  in  direct  communication 
with  their  agents  in  London,  through  whom  re-insuranoes  to 
the  amount  of  800L  were  effected  in  Laudon  the  same  after- 
noon ;  but  as  rates  continued  to  rise,  the  plaintiffs  closed  their 
communications  with  Kose,  Thompson  &  Co.,  and  next  day 
through  their  own  brokera,  Bosburgh  &  Co.,  in  London, 
effected  the  policy  wi^  the  defendant  Vigors.  The  ship  had, 
iu  fact;  been  lost  some  days  before  the  plaintiffs  tried  to 
re-insure;  but  they  and  Boxburgh  &  Co.  both  acted  in  good 
faith  and  did  not  conceal  any  material  fact  within  their 
knowledge. 

The  Court  of  Appeal  decided  (Lord  Esher  dissenting)  that 
the  insoianoe  footed  by  Boxburgh  &  Co.  was  void  on  account 

of  the  concealment  by  Murison  (/).  Lindley,  L.  J.,  held 
that  the  assured  could  not  take  advantage  of  the  iguoranoe 
in  which  they  had  been  impropwly  kept  by  someone  whose 
legal,  or  even  whose  moral,  duty  it  was  to  inform  them  of 

the  facts  cojieealed.  Lord  Esher  declined  to  follow,  or  distin- 
guished, the  cases  on  which  the  majority  of  the  Court  relied. 


if}  Mmkhum  v.  Vigoro  (ia86),  17  Q.  B.  D.  m. 
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^He  thought  that  the  underwriter  cannot  be  assumed  to  rely  SMt.  SM. 

upon  the  diligence  ^nd  accuracy  of  an  agent  of  the  assured 
of  whose  existence,  as  iu  this  case,  he  could  not  have  had 
a  suspicion;  further,  that  there  was  no  agent  or  servant  of  a 
shipowner,  still  less  of  an  owner  of  cargo,  whose  im[)lied 
duty  it  is  tu  make  an  immediate  communication  of  informa- 
tion. Lord  Esher,  therefore,  held  that  a  contra^  of  insurance 
is  not  vitiated  by  the  concealment  of  any  agent,  other  than 
an  agent  by  or  through  whom  the  contract  was  made. 

The  House  of  Lofds  held,  as  has  already  been  said^  that 
the  insurance  is  not  vitiated  by  the  non-disclosuro  to  the 

underwriter  of  facts  unknown  to  the  assured,  but  within  the 
knowledge  of  an  agent  of  his,  unless  the  agent  is  one  to 
whom  the  principal  loaka  for  mfoimation  rating  to  the 
property  insured.  They  considered  that  a  broker  employed 
to  effect  an  insur^ince  on  a  particular  risk  is  not  an  agent 
whose  knowledge  can  be  impated  to  his  principal,  &aiejpt,  of 
course,  in  respect  of  insurances  effected  by  him.  He  is  not 
employed  to  gain  such  knowledge,  nor  can  any  insurer 
suppose  that  he  has  knowledge,  in  the  ordinary  course  of  bis 
employm^t,  Hke  the  master  of  a  ship  or  the  owner  himself, 
as  to  the  condition  or  history  of  the  property.  Consequently, 
the  House  of  Lords  held  that  the  assured  could  recover  on 
the  policy  effected  by  Boxburgh  &  Co.  {ff). 

Some  stress  was  laid  by  Lord  Halsbury,  in  Blackburn  v. 
Vigors,  upon  the  fact  that  Murisou's  agency  had  terminated 
when  the  pelioy  wim  ^ected  with  the  defendanl.  It  is  sub- 
mitted that  this  fact  was  immaterial.  If  the  agent  be  one 
whose  duty  it  is  to  comluunicate  his  information  to  his  prin- 
eipal,  the  underwriter  is  entitled  to  assume  that  he  did, 
while  his  agency  lasted,  fulfil  this  duty.  If  the  agent  has 
done  80,  the  principal  will,  in  his  turn,  be  able  to  disclose  the 
informatioii  to  the  underwriter  when  the  policy  is  effected, 
and  it  oaa  miake  no  di&Moe  tiiat  in  the  nMo^hile  the 
agency  hae  been  terminated. 


(^)  12  App.  Om.  6&1 
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Reason  why 
knowledge  of 

impnted 
to  pnndpal. 


Plroudfoet «. 


581.  Tw^o  Teasons  have  been  given  in  earlier  oases  for  the 
rule,  under  which  the  assured  has  been  affeictod  with  the 
knowledge  of  an  $igmt  who  lu»  taken  no  part  in  the  negotia- 
tions  for  the  insnranee.  One  is,  that  where  a  loss  must 
fall  on  one  of  two  innocent  parties  through  the  fraud  or 
negligence  of  ^a  third,  it  ougiit  to  be  borne' bji  the  party  by 
whom  the  peraovi  guilty  of  the  £raad  or  negligence  had  been 
trusted  or  emploje?d  .  The  other  is,  that  if  the  agent 
could  conceal  material  information  without  hazard  to  the 
principal,  the  latter  n^ht  inetract  his  agent  to  remain  silent 
on  the  subject  {i) .  It  is  true  that  in  such  a  case  the  assured 
would  himself  be  guilty,  of  a  fraud  which  would  vitiate  the 
inaurance,  but  the  insureor  would  often  be  ignorant  of  the 
fraud,  or  not  in  a  position  to  prove  it.  The  correct  way, 
however,  of  regai-ding  the  question  is,  no  doubt,  as  was  ^a'ul 
hj.  Lord  Watson,  that  the  underwriter  contracts  on  the  basis 
"  that  all  maledal  faolB  oonneoted  with  the  property  insured, 
known  to  the  agent  employed  for  that  purpose,  have  been  by 
him  oommunicated  in  due  course  to  his  principal'  (^k). 

582.  In  the  case  of  Proudfoot  i\  Montelioi'e,  the  plaintiff, 
m  Manchester,  0EafAoiyed  an  agent  at  Smyrna,  who  purchased 
and  shipped  £{>r  him  theie  a  cargo  of  madder,  of  which  he 
advised  the  plaintiff  on  the  12th  January.  The  agent  for- 
warded the«ehipping  diwwments  on  the  19th.  The  ship 
sailed  on  the  23id  a&d  went  ashore  the  same  day,  n^iereby 
there  was  a  total  loss  of  the  rargo.  Xcxt  day  the  asrent  had 
intelligence  of  the  loss,  and  might  have  telegraphed  )the 
easualtj  to  his  prineipal  irnhnediately,  bnt  refrained  on  pur- 
pose that  his  principal  might  insure  the  cargo.  On  the  26th, 
which  was  the  earliest  post^ay  for  England,  he  annouRoed' 
the  loss  to  his  prinaipal  by  letter.  Meanwhile,  before  the 
amval  of  that  letter  hat  after  the  loss  had  been  posted  on 


(A)  Fiisherbert  v,  Mfttbw  (1785),  1  T.  B.  12,  IS;  Proadfoot;  v. 
Monteflore  (18S7),  K  B.  2  Q.  B.  511,  m.  A«  to  the  gemrtA  prLo<;iple, 
ite  Faiqtthanom  v.  King,  [1902]  A.  C.  825. 

(0  Gladstone  v.  King  (18ia),  1  M.  k  S.  85. 

(A)  12  App.  Ou*  p.  541. 
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Lloyd's  Lists,  the  principal  effected  an  insurance  on  the   Stoet.  S82. 
cargo.   It  was  held,  that  the  policy  was  void  on  the  ground 
of  the  non-diaoLoBare  (2). 

583.  In  the  course  of  their  jadgm^t  the  Court,  besides  Ru^Imv. 
reiviewing  the  Ikigiish  decisioDs  and  approving  of  them,  ^iterSt 

considered  the  American  ease  of  Buggies 't\  General  Interest 
Ins.  Co.  (m),  before  Stoiy,  J.,  and  expicessed  their  disappro- 
bation of  the  decision,  and  of  the  reasoning  by  which  the 
learned  Judge  supported  it.  In  that  case,  on  the  9th 
February  the  .assured,  resident  at  ^^ewport,  llhode  Island, 
effected  a  policy  in  Boston  on  the  sloop  "  Harriet "  for  six 
months  in  the  coasting  trade  of  the  United  States.  That 
vessel  had  sailed  on  the  12th  January  previous,  and  wa^ 
totally  lost  on  Gape  Hattenas  on  the  19th  of  the  same  month, 

* 

and  between  that  date  and  the  date  of  the  policy  the  master 

had  purposely  refrained  from  communicating  the  loss  to  her 
owzier  in  order  that  he  might  have  time  to  insure.  The 
learned  judge,  in  the  face  ci  these  facts,  sustained  the  validity 
of  the  i>olicy,  on  the  ground  that  the  master  Avas  not  an  agent 
for  the  purpose  of  effecting-  tlie  insui'ance.  This  decision 
was  affirmied  by  the  SajMceme  Ctort,  not  only  on  this  ground, 
but  also  on  another  and  somewhat  curious  ground,  viz.,  that 
by  the  loss  of  the  vessel  tlie  master  had  ceased  to  be  the  agent 
of  the  assured  {n) .  The  latter  ground  of  the  decision  of  the 
Sulpxeme  Oonrt  was  said  by  the  Court  of  Queeh^s  Bench, 
in  Proudfoot  v.  Montefiore,  to  be  very  unsatisfactory  (o)  and 
untenable;  and  the  view  taken  by  the  Supreme  Court  of  the 
relation  between  the  captain  of  a  ship  and  his  owners  is  also 
criticised  by  Lord  Halsbury,  in  Blackburn  v.  Vigors  (/>),  by 
Duel' (3) I  aiid  by  Phillips  (r). 

(/)  Proudf(K)t  (\  Montefiore  (1867),  L.  R.  2  Q.  B.  511. 

{m)  U825),  A  Mason,  7t. 

(1827),  12  \\'hoaton,  408.  Tlio  principle  that  the  loss  put  an 
end  to  the  master's  agency  was  applied  in  Folsom  v.  Mercantile  Mutual 
Ins.  Co.  (1871),  8  Blatchford,  R.  170;  8.  C,  in  the  Supreme  Court 
(1873),  18  Wallace,  237. 

(o)  L.  ».  2  Q.  B.  521.  (//)  12  App.  Gas.  588, 

(i?)  2  Dner,  423.  (r)  1  Phillips,  s.  549. 
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Stribley  r. 
Imperial  Mar. 


584.  There  are  two  English  oases  which,  if  correct,  created 
au  exception  to  the  general  principle  as  to  the  effect  on  an 
inauranoe  of  the  n<m-«oB9sniiiiioati<m  ol  a  material  faot. 
These  cases,  hofinenrer,  though  not  overruled,  hare  heen 
advei*sely  criticised,  and  aix)  of  doubtful  autliority.  The 
exception  is,  that  iwhen  an  agent  whose  duty  it  is  to  keep  his 
principal  infcMiiied  <Miiit8,  without  fraud,  to  inform  his  prin- 
cipal of  an  occurrence  causing  an  average  loss,  and  tlierebj; 
prevents  the  principal  from  disclosing  the  occurrence,  the 
insuranoe  is  not  eatirdy  avoided.  The  only  oonaequoMe  is, 
that  the  underwriter  is  not  liable  for  the  average  loss. 

In  Gladstone  v.  King(«),  the  vessel  had  been  driven  on 
the  rocks  in  Manchineal  Harbour,  Jamaica,  and  got  off 
again,  seemingly  wit^ut  injury;  and  the  master,  witii  no 
fraudulent  intent,  omitted  to  mention  it  in  a  lett(n*  to  his 
owner;  but  on  arriving  home  the  vessel  was  examined  and 
lound  to  have  sustaiiied  damage  from  the  rooks  to  theeactent 
of  15  per  oent.  Lord  EHmiborough  and  the  lest  of  the 
Court  held,  that  a  policy  effected  by  the  owner  after  the 
reoeipt  of  the  master's  letter  was  not  void,  but  that  the 
partial  loss,  the  ooly  olaim  in  the  aetioii,  wut  an  implied 
exception  out  of  the  policy.  "  If  this  principle  be  new,"  said 
his  Lordship,  it  is  consistent  with  justice  and  convenience." 
The  effect  of  it  in  respect  of  the  aaanred  ivas,  tiutt  he  neither 
i^eoovered  his  loss  nor,  as  the  policy,  was  held  to  be  valid,  got 
back  his  premiums. 

In  the  oUier  case  (t),  the  ship  -whilst  lying  off  Mazagan, 
in  an  open  roadstead,  the  usual  plaoe  of  loading,  hid  been 
driven  out  to  sea  by  a  hurricane  from  her  anchorage,  with 
loss  of  her  anchor  and  diain;  but  no  mention  of  this  had  been 
made  by  the  master  in  a  letter  ivritten  to  his  owner  a  week 
after  it  had  happened,  and  consequently  no  mention  was 
made  of  it  by  the  owner  to  the  underwriter  at  the  time  of 
eiaotiiig  the  poln^.  This  was  the  last  letter  the  owner  had 
from  the  master,  and  the  ship  after  leaving  Mazagan  was 

(t)  (1813),  1  M.  &  S.  35. 

(0  SMMey  V,  InpMial  Mar.  Ins.  Ina.  Co.  (187«),  1  Q.  B.  D.  Ml. 
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never  again  heard  of.  The  claim  ^was  for  a  total  loss  of  Sect.  584. 
the  ship,  as  to  which  the  Court,  on  the  application  of  the 
defendimts,  ordered  a  new  trial  on  a  question  of  oonoeidment 
by  the  owner  himself  (w).  There  was  no  claim  for  the  par- 
ticular average  loss  of  the  anchor  and  chain,  but  both  Black- 
bum  and  Lush,  J  J.,  appear  to  have  recognized  the  authority 
of  Gladstone  v.  King,  and  to  have  been  prepared  to  hold  that, 
in  the  absence  of  fraud,  the  concealment  of  the  particular 
average  loss  would  render  such  loss  irrecoverable,  but  would 
not  affect  the  validity  of  the  policy  as  a  if  hole. 

585.  A  giave  objection  to  these  two  decisions  is,  that  the  Crhadcm  of 

ultimate  effects  of  any  mishap  must  in  many  cases  be  a  ^JJ^ong 
matter  of  speculation.  For  this  reason  it  is  not  just  to  the 
underwriter  mei^y  to  exempt  him  from  liability  for  the 
damage  caused  directly  by  the  occurrence.  The  facts  of 
Gladstone  v.  King  itself  show  the  danger  of  the  rule  which 
Lord  Ellenborough  laid  down.  For  in  that  case  the  ship 
had  sustained  serious  damage  without  those  on  board  being 
aware  of  it,  and  although  the  voyage  was  safely  accom- 
plished, the  risk  was  certainly  increased  by  the  accident. 
Lord  Ellenborough  said:  "  No  mischief  will  ensue  from 
holding  in  this  case  that  the  antecedent  damage  was  an 
implied  exception  out  of  the  policy."  Yet  this  was  purely  an 
ex  past  facto  ailment,  and  the  test  whether  a  matter  is 
material  to  be  disclosed  is  o^rtainly  not  whether  it  has  or  has 
not  in  fact  been  the  cause  of  loss  to  the  underwriter. 

It  is  not  impossible  to  imagine  a  partial  loss  which  will  not 
affect  the  risk.  If,  for  instance,  a  lost  anchor  be  r^aced,  as 
Lush,  J.,  assumed,  in  Stribley  t\  Imperial  Marine  Insuranoe 
Co.,  had  been  done  (a;),  the  loss  of  the  anchor  is  in  itself  no 
conoem  of  the  underwriter  when  he  is  not  liable  for  the  loss* 
But  when,  as  must  usually  have  happened,  the  loss  of  the 
anchor  is  caused  by  bad  weather  it  is  material  that  tlie 
underwriter  shoiuld  know  that  the  ship  had  been  subject  to 
weather  bad  enough  to  cause  the  loss  of  an  anchor.  In  fact, 

(tf)  See  po§t,  §  m,  (r)  (1876),  1  Q.  B.  D.  514. 
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■•ct^  Miw  it  can  so  rarely  hapi^en  that  information  about  an  occuiTcnci^ 
whioli  has  caused  a  partial  loss  is  not  material  to  the  risk, 
that  it  woald  hsLve  been  wiser  not  to  make  in  fayoar  of  the 

assured  the  dangerous  exception  to  the  general  principh' 
which  Gladstxme  v.  King  established. 

Gladstone  v.  King  was,  however,  said  by  the  Court  of 
Queen's  Bench,  in  Proudl'oot  r.  Montehore,  to  have  been  wdLl 
decided;  but  that  expression  of  opinion  was  accompanied  bj 
language  wbdlj  subversive  of  tlie  deoisicm  so  approved  of,  in 
so  far  as  that  decision  sustained  the  validity  of  the  policy 
notwithstaudiMg  the  concealment  of  a  material  fact  (y) . 

hotd  Edner  expressed  the  opinicm,  in  Blackburn  t\  Vigors, 
tliat  Gladstone  r.  King  was  wrongly  decided  (~).  H<',  how- 
ever, took  this  view  on  the  wide  ground  that  the  assured  was 
not  leqponsiUe  for  ooncealmieiit  on  the  part  of  any  agent, 
except  one  through  whom  the  contract  was  made;  and  his 
criticism  is  depri\  ed  of  most  of  its  force  by  the  fact  that  the 
House  of  Lords  IamI  down  a  contrary  rule.  Still  Lord 
Halsbury's  judgment  shows  that  he  also  did  not  approve  of 
Gladstone  v.  King  (a),  and  Lord  Watson  said:  "I  have  a 
diihculty  in  compiehendiDg  jt^  principle  upon  which  the 
Oourt,  in  Gladstime  v.  Kin^  and  Stribley  v.  Imperial 
Marine  Insurance  Co.,  held  that  the  innocent  non-conimuni- 
cation  of  a  material  fact  by  an  agent  who  was  the  alter  ego 
of  the  ship-owner  m^cely  oceated  an  exception  from  the 
policy.  In  both  these  cases  the  Court  api>ears  to  me  to  have 
undertaken  tlie  somewhat  perilous  task  of  settling  the  terms 
of  the  contract  which  the  insurer  would  have  made  for 
himeelf  if  the  fact  Imd  been  oomlmttnicated  to  him  "  {b). 

The  editors  submitted  before  the  Marine  Insurance  Act, 
1906,  was  passed  that  tlie  dedflion  in  the  two  cases  in  quies- 
tiion  cannot  be  supported.    Their  view  is  confirmed  by  the 

(//;  l;>ee  the  paiisage  from  the  judgment  of  the  Court  cited  antff^ 
S  o78. 

(r)  17  Q.  B.  D.  567,  568. 

(«)  Blackburn  v.  Vigors  (1887),  12  App.  Gas.  d86.  * 

ih}  12  App.  Cm.  540.  .  . 
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fact  tliat  the  Act  does  not  mention  the  exception  to  the  duty   Sect.  586. 
of  diisclosure,  for  wliich  these  cases  are  an  authori^. 

But  even  if  these  oases  be  good  law,  an  oooarreaoe  whidi 
has  caused  a  partial  loss  may  nevertheless  be  material  to  be 
disclosed;  for,  independently  of  the  partial  loss,  the  occur- 
ence may  have  some  e£Eect  on  the  rifik.  This  point  was  quite 
overlodced  by  the  Oourt  in  Gladstone  v.  King,  but  not  in 
Stribley  v.  Inijjcrial  Marine  Insurance  Co.  For  Black- 
burn, J.  (though  holding  tliat  the  loss  of  the  anchor  wm 
excepted  from  the  pdicy),  and  Quain,  J.,  both  said  that  (Jio 
j)Ury  should  have  been  asked  whether  the  loss  was  a  fact 
material  to  be  communicated  (c). 

580.  In  the  case  of  the  loss  of  the  subject  of  the  insurance,  when  tiM 
an  agent  whose  duty  it  is  to  keep  his  principal  informed  is,  ^^^Jg^^* 
no  doubt,  bound  to  send  him  inforniiition  of  the  loss  by  tele- 
graph, when  this  is  practicable  {d).  It  cannot,  however,  be 
supposed  that 'it  is  the  agent's  duty  to  send  information  by 
telegi'aph  of  every  occurrence  which,  if  known  to  his  prin- 
cipal, ought  to  be  disclosed  by,  the  latter.  It  is  submitted 
that  it  must  be  a  question  of  fact  in  each  case  whether  the 
agent  has  used  such  means  of  communication  as  were  reason- 
able under  the  circumstances  (e) .  • 

587.  In  Blackburn  v.  Vigors,  the  House  of  Lords  were  concealment 
careful  to  point  out  that  their  decision,  that  an  insuranoo  ^^^g^^* 
broker  is  not  an  agent  whose  knowledge  can  be  imputed  to  the  insanuice. 
his  principal,  had  no  reference  to  an  insurance  effected  by 
the  particular  broker.  ' "  Where  the  employmwit  of  the  agent 
is  such,"  said  Lord  Halsbury,  "  that  in  respect  of  the  par- 
ticular matter  in  question  he  really  does  represent  the 
principal,  the  f<»nnula  that  the  Imowledge  of  the  a^ent  Is  his 
knowledge  is,  I  think,  correct."    And  his  Lordship  further 
remarked:  "  The  reason  why,  if  he  (the  broker)  had  effected 


(0>  I.Q.B.D.  512,  514. 

(<0  Proodfoot  V.  Montefiora  (18S7),  L.  B.  2  Q.  B.  511. 
(0)  See  ante,  §  577. 
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die  insurance,  his  kna\vledg<e,  unless  he  communicated  it 
wiould  have  been  fatal  to  the  poliGj,  is  because  his  agency 
mm  to  ^eot  an  issomnce,  alid  ihe  atithi»ity  to  make  the 
oontract  drew  with  it  all  the  neoessaiy  powers  and  responsi- 
bilities which  are  involved  in  such  an  employment  (/) . 
Thus  an  insnranoe  broker  or  other  agent  who  effects  a  polioy 
is  bound  to  oomnranioate  to  the  underwrite  all  the  malterial 
facts  within  his  knowledge,  from  whatev^er  source  he  may 
have  obtained,  his  inforiaatiQn (^).  And  now  the  Marine 
^imrance  Aet,  1906,  expressly  provides  that  where  an  insur- 
ance is  effected  by  an  agent,  the  latter  must  disclose  to  the 
insurer  "  every  material  oircumstanoe  which  is  known  to 
himself"  (ib). 

588.  Sontetimes  an  agent  emplq^ed  to  ^eot  an  insurance^ 
instead  of  dealing  direct  with  the  midmmter,  a<^  HuKMigfa 

an  intermediate  ag>ont.  Whenever  two  or  more  agents  have 
been  employed  in  the  transaction  on  behalf  of  the  assured, 
the  oonoealiBMit  €i  a  material  f  aet  within  the  knowledge 
of  any  agent  thrmgh  vHhom  agmc\^,  whether  nmHaUly  or 
directly,  the  insurance  has  bem  ejected  vitiates  the  policy. 
Thie  was  decided  in  a  case  on  another  policy  effected  for  the 
plaint^  ip  Bku^bum  v.  Vigors  cm  the  same  risk  (i ) . 

Blackburn,  in  Glasgow  (as  has  been  mentioned  in  connec- 
tion with  Blackburn  v.  Vigors)  instructed  Murisou  Co.,  a 
irm  of  insamioe  bfclom  thm,  to  se-issme  a  diip  which 
was  overdue.  Thereupon  Murison  &  Oo.  telegi*aphed  to 
their  London  agents  to  effect  the  re-insuranoe.  Soon  after- 
wards Murison  &  Oo.  received  information,  of  which  their 
principals  were  ignorant,  tending  to  show  that  the  ship  was 
lout.    They  did  not  disclose  the  information,  but  put  their 

(/)  12  App.  Cas.  pp.  538,  539;  see  alflo  per  Lord  Watson,  ibid. 
p.  541;  per  Lord  Macnaghten,  p.  542. 

(^)  Ibid.;  nMUMUcA  V.  Htakm  (1888),  21  Q.B.B.  144;  tee  also 
I^idi  V.  DuMfnid  (ISU),  U  Sm*, 

<A)  8eel.  10  (a),  ante,  §  575;  liie  aeetiea  pweaodi  to  deelace  wliat 
«Mb  an  ag«iii  is  ihwiniiad  to  lowir.  Aa  to  Aia,  aee  4mi<«,  $  677. 

({)  Blaekbnrn  v.  Haslam,  supra.  See  also  Bepablio  of  Bolivia  i;. 
JEndennily  Sfotaid  Mar.  An.  Oo.  (1906) ,  14  Ooni.  Gas.  15a, 
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principals  info  communication  with  their  London  agents.  Sect.  58t. 
who  ultimately  effected  the  re-insurance  through  another 
firm  of  London  hrokers.  The  jury  fonnd  that  there  was  no 
n©w  negotiation  commenced,  but  that  the  policy  was  effected 
in  pursuance  of  the  original  agency.  On  these  findings  a 
Divititmal  Oourt  hold  that  the  ooncenln^t  ayoided  the 
policy.  "  It  is  the  negotiation,"  they  said,  "  that  is  tainted, 
and  the  contract  is  void  because  it  is  founded  upon  the 
negotiation;  and  through  however  many  hands  the  offer  of 
an  insnranoe  may  pass,  if  there  be  a  ooneealment  by  the 
assured  or  his  agent,  the  policy  is  avoided"  (fc).  The  dis- 
tinction between  this  case  and  Blackburn  v.  Vigors  lies  in 
the  fact  that  the  policy  sued  on  in  Blackburn  v.  Vig(H»  was 
effected  by  an  independent  firm  of  brokers,  who  received 
their  instructions  direct  from  Blackburn.  If  the  latter  had 
opened  a  new  and.ind^mdent  negotiation  with  Mnrison's 
London  agtoits  by  giving  a  fresh  order  fmr  the  policy,  it 
schema  to  follow  from  Blackburn  v.  Vigors  that  the  conceal- 
ment by  Murison  would  not  have  affected  the  policy  {I), 

588a.  Sect.  18  (1)  of  the  Marine  Insurance  Act  charges  the  Information 
assured  with  knowledge  not  only  of  &et8  known  to  his  agents  llS.^ 
which  ought  to  have  been,  but  w«e  not,  communicated  to  f*"*!*^^^,, 
him,  but  also  (according  to  a  recent  decision  of  the  Court 
of  Appeal)  with  inibrmation  which  has  in  fact,  in  the 
ordinary  course  of  business,  reached  his  olEee,  though  such 
information  may  not  actually  ha\  t^  come  to  the  knowlodsrc 
of  himself  or  any  of  his  servants.    The  plaiutiffs  in  perfect 
good  faith  re-insured  with  the  def^dants  the  cargo  of  the 
SS.  "Vigo."    But  a  few  hours  before  they  ^ected  the  re- 
insurance oontract,  a  "casualt}^  slip"  had  reached  the  office 
of  their  underwriter  (Mr.  Diaz)  containing  information  of  a 
fire  on  the  vessd.    This   casualty  slip  "  had  been  sent  round 
by  Lloyd's  in  the  ordinary  course  of  business  to  their  sub- 

(Jc)  21  Q.  B.  D.  158.  The  faet  was  one  wbieh  within  the  meaning^ 
€f  aeeli.  19  (a)  of  tiw  ICarine  Twanranee  Aet  oogiit  to  have  been  oom- 
mmileated  t»      agoit  who  aetaallj  efteeted  the  insnraiiee. 

(0  SI  Q.  B.  B.  15a. 
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Sect.  588a.  scribers,  amongst  whom  were  not  only  Mr.  Diaz,  but  also  the 
defendants.  Owing,  however,  to  press  of  business  in  Mr. 
Diaz'  {M€»  nobody  th^  took  any  notioe  of  it  when  received, 
so  that  lio  one  in  fact  knew  of  its  contents  wben  the  re- 
insurance wat^  I'Hi^ilod.  It  Avas  admitted  that  the  object  of 
sending  snob  slips  was  to  give  information  to  insurers 
releTant  to  risks  already  undertaken.  It  was  held  by  the 
Court  of  App(>al,  affirming  the  decision  of  Bailhache,  J., 
that  the  information  contained  in  the  slip  was  a  circum- 
stanee  wliieb,  in  the  ordinary  course  of  business,  ought  to 
have  been  known  by  the  plaintiffs,  and  that  the  plaintiffs^ 
therefore,  being  deemed  to  know  it,  had  no  answer  to  the 
defendant's  plea  of  concealment. 

It  was  further  cont^ided  on  behalf  of  the  plaintiffs  that 
as  the  defendants  also  received  the  slip,  they  too  ought  to 
had  known  its  contents,  and  an  argument  was  addressed  to 
the  Court  based  on  sect.  18  (3)  (b)  of  the  Act.  The  answer, 
however,  was  that  the  deimdi^ts  at  the  tdme  when  they 
received  the  slip  were  not  an  the  risk  on  the  "Vigo,"  and 
therefore  its  contents  at  that  time  could  have  had  no  interest 
for  item.  There  was  no  reason,  tiierefore,  why  the  defen- 
dants should  have  known  of  this  information  (m). 

Oireiiiii-  &88b.  The  Act(ti)  declares  that  "every  circumstance  is 

immstaimi  material  whi<^  would  influence  the  judgment  of  a  prud^t 
nofhavr^''^^  insurer  in  fixing  the  premium,  or  determining  wh^er  he  will 

influenced  a  ^^^^  ^isk." 

It  appears  that  there  may  be  a  circumstance  which  is 
actually  material  to  l^e  risk,  but  whidb,  neverthdess,  is  not 

a  "  material  circumstance  "  within  the  meaning  of  the  Act, 
because  m  the  circmnBtances  an  ordinary  prudent  insurer's 
odnd  would  have  been  imaSeeted,  even  if  he  had  be^ 
informed  of  it.  In  other  words,  he  would  not  have  appre- 
ciated its  materiality.    For  example,  on  the  31st  J uly,  1914, 


(my  Londoii  OiiMinil  Ins.  Gb.,  Ltd.  v,  Qcaeral  Maiime  Und^rwriten' 
Ama.,  Lid.,  [1920]  3  E.  B.  23;  [1921]  1  K.  B.  IM. 
(»)  Msr.  Jm.  Ael»  IMS*    18,  nb-s.  2. 
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when  war  between  this  country  and  Germany  was  imminent, 
the  owners  of  the  Baku  Standard,"  a  British  ship,  which 
was  then  chartered  to  a  German  firm,  effected  an  insuranoe 
against  war  rudn  on  her  freight.  The  outbreak  of  wiar  on 
the  4th  August  made  it  illegal  for  the  shipowners  to  carry 
out  the  contract  contained  in  the  charter-party  owing  to  the 
charterers  being  alien  enemies  and  thereby^  aeoording  to  a 
decision  of  the  House  of  Lords  in  a  case(o)  which,  came 
hcfore  them  two  years  later,  effected  a  total  loss  of  freight 
by  restraint  of  princes.  It  was  proved,  however,  that  it 
would  never  have  occurred  to  a  prudrat  insurer  in  1914  tiiat 
the  enemy  character  of  the  charterer  could  increase  the  risk 
on  the  freight  policy,  and  that  the  insurer's  judgment  would 
not  have  been  infiuenoed  by  knowledge  of  the  fact  that  the 
charterers  were  GkroHin.  The  learned  judge  (Atkin,  J.) 
on  these  grounds  held  that  the  defence  of  concealment  was 
invalid  (p). 

Mi,  The  duty  on  the  part  of  the  assured  to  diselosoniftte-  MsfeorkllMto 

rial  facts  is  not  limited  to  facts  which  have  a  direct  bearing 
on  the  extent  of  the  risks  or  dangers  to  which  the  subject  of 
the  insurance  will  be  SEiposed.  AU  facts  are  material  which 
would  affect  the  mind  of  a  rational  underwriter,  governing 
himself  by  the  principles  on  which  underwriters  in  practice 
act,  as  to  either  of  the  following  points:  Ist,  whether  l^e 
will  take  the  risk  at  all;  2ndy  at  whiit  premium  he  wiU 
take  it  (q), 

(o)  British  &  Foreign  Mar.  Ins.  Oo.  v.  Sanday  &  Co.,  [1916]  1  A.  C. 

(p)  AMooiated  OH  Carriers,  Ltd.  v.  Unioii  Ins.  Society  of  CSanton, 
lifed.,  [1917]  2  K.  B.  184;  and  aw  ktfra,  §  697. 

(9)  lonidea  v,  toder  (1874),  L.B.  9  Q.B.  531;  Bivaz  v,  Qmm 
(1880),  6  Q.  B.  D.  283;  Tkames  &  Mmmj  ICar.  Ins.  Oo.,  Ud.  v,  "  Gnn- 
Mi**  Ship  Ok,  Ltd.,  [1911]  A.  C.  529;  Mar.  Ins.  Act,  1906,  a.  18, 
anbHi.  2,  «nU,  §  575.  See  also  §  554,  ante.  In  Glasgow  Ass.  Cospn.  «. 
lE^jnBOiidBon  (1911),  16  Com.  Gas.  ai  p.  119,  Scrutton,  J.,  is  reported 
to  have  said:  "  The  material  facts  are  as  to  the  subject-matter,  the  ship, 
and  the  perils  to  which  the  ship  is  exposed."  He,  however,  apparently 
agreed  that  other  circumstanoee  might  in  a  particular  case  be  proved 
evidence  to  be  material.   The  learned  judge  ciumot  have  intended  in 
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m,  series  of  four  open  policies  on  fruit  and  produce  from 

'Bkwta  V.  Ofeeoe  and  the  Ionian  Islands  to  Liverpool  or  London  "  by 
ship  or  ships  "  was  effected  at  several  suooessive  datee  in  the 
year  1875,  the  one  to  follow  and  succeed  the  other  of  them 
seriatim.  At  the  time  of  Meeting  the  later  two  of  these 
policies  respectively,  declarations  of  shipments  had  been  made 
on  the  earlier  two  of  the  four  policies,  but  they  remained 
nnexhau^ed  to  a  large  amount  in  consequence  of  the  ship- 
ments having  been  declared  very  mndi  under  tl^ir  real 
value.  It  was  after  the  safe  arrival  of  the  respective  cargoes 
and  to  enable  the  assured  to  place  other  cargoes  under  pro- 
teotion  of  the  policies  already  ^chausted  by  previous  ship- 
ments, tiittt  diese  declarations  under  vdiue  were  made.  In 
this  state  of  facts  there  was  a  total  loss  of  a  large  shipment 
of  produce  sunk  in  the  Thames,  which  was  declared  on  the 
iqpparently  unezfaaQsted  policies,  and  on  the  policies  which 
had  been  ^ected  to  follow.  The  jury,  having  regard  to 
the  effect  of  what  seemed  to  be  the  unexhausted  slate  of  the 
earlier  policiee  in  inducing  the  underwriters  to  subscribe  the 
later  policies,  found  tliat  declarations  und^  value  were 
a  material  fact  which  had  been  fraudulently  concealed  at 
the  time  of  negotiating  the  two  later  policies;  and  the  Court 
of  Appeal  sortaiiied  thmr  finding,  and  h^d  that  the  under- 
writers were  entitled  to  have  the  lat^  policies  set  aside  and 
cancelled  (r). 

all  eases  to  limit  "  material  facts  "  in  any  such  way  as  the  words  Iwhicli 
we  have  quoted,  if  taken  by  themselves,  would  suggest.  Any  such 
limitation  appears  to  be  inconsistent  with  the  express  words  of  sect. 
18  (2)  of  the  Mar.  Ins.  Act,  1906. 

(r)  Rivaz  r.  Cirerussi,  Huitrn.  Tn  effect  the  faci  wliich  the  jury  found 
to  be  material  seems  to  be,  tliat  the  assured  had  under  eiimilar  policies' 
been  guilty  of  dishonest  practice^j  in  fraud  of  tlie  underwriter,  tho 
inference  being  that  he  would  resort  to  similar  practices  under  the 
later  policies.  In  the  United  States  it  has  been  held  Jthat  an  assured  is 
not  bound  to  aay  anything  about  his  own  cbaracter.  He  is  ''not 
bound  vat  eonld  it  be  ei^eetod  tiiat  he  aihoakl  speak  eril  of  himself." 
Wflfw  York  Bowery  Go.  Kew  York  Fiie  Ins.  Go.  (1837),  17  Wend. 
M.  Y.  R.  SM;  apparoved  by  ibe  Snpiene  Cbnrt  in  Snn  Mntoal  Ins.  Go. 
«.  Oeem  Ins.  Ob.  (1883),  107  II.  8.  (17  Otto),  485.  Bai  wm  Gordon  v. 
SIraot,  [1898]  2  Q.  B.  841,  wb««e  a  jnry  found  tiiat  a  money-lender. 
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It  may  even  ]be  the  duty  of  an  assured  who  desires  to  Sect.  880. 
protect  himself  against  a  particular  and  unusual  risk  to 
inform  tho  underwritors  what  that  precise  risk  is,  and  not  to 
content  himself  with  using  words  wide  enough  to  cover  it  (s). 

Similarly,  excessive  valuation  may  be  a  circumstance  Ezoesflive 
material  to  be  communicated.  ▼ahMtwn. 

Part  of  a  cargo  insui-ed  to  Vladivostock  consisted  of  lonides!?.  ^ 
222  casks  of  whisky,  the  cost,  charges  and  insurance  of 
which  amounted  to  973?.,  but  which  were  valued  for  in- 
surance at  2,8007.  It  was  in  evidence  that  excessive 
valuation,  to  such  an  extent  as  here,  ^vas  considered  by 
imderwriters  to  be  a  speculative  risk,  which  one  class  of 
underwriters  would  not  take  at  all,  and  another  class  would 
take  only  if  a  suHicient  premium  were  offered;  that  2-5  per 
cent,  added  was  not  unusual;  and  that  in  one  case  30  per 
cent,  ackled  had  been  taken  by  the  former  class;  but  that 
beyond  this  it  became  a  speculative  risk.  The  excuse  offered 
by  the  assured  was  that  the  excess  represented  expected 
profits  at  Vladivostock,  which  ^mA  not  at  the  time  of  ship- 
ment within  the  geographical  range  of  the  Russian  Custom 
House,  but  was  to  be  shortly  brought  Avithin  that  line,  when 
ja  heavy  duty  would  be  imposed;  and  that  a  paper  was  shown 
to  the  Engli^  underwriter,  containing  these  wordls,  but  in 
Oerman:  "On  spirits  with  anticipated  profits,  however  high 
or  low."  The  underwriter  saw  the  German  words,  but  did 
not  understand  them.  The  jury  could  not  satisfy  themselves 
whether  the  valuations  were  fraudulent  or  not,  but  found  that 
they  were  excessive  and  that  it  was  material  for  the  under- 
writer to  know  that  they  were  excessive.  On  these  findings 
the  verdict  was  entered  for  the  defendant  underwriter,  which 
the  Court  refused  to  disturb  if) . 

notorious  for  his  oppressive  practices,  had  been  ^ilty  of  fraudulent 
eoncealment  in  contracting  under  an  assumed  name,  and  the  verdict 
was  npbeld  by  the  Court  of  Appeal. 

(0  Ghediiie  v,  Tliompaon  (191»),  24  Com.  Cas.  114,  19S. 

CO  lonldes  v.  Pender  (1874),  L.  B.  9  Q.  B.  581 ;  see  also  Herring  v, 
JMisea  (1896),  1  Cbin.  Oaa.  177;  Gooding  v.  White  (1913),  29  T.  L.  B. 
dl2. 
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Iwt^  Insaranees  based  on  exoeesiTe  valuations  may  tempt  the 

assured  to  resort  to  foul  play  to  bring  about  a  loss;  or  they 

may  have  a  tendency  to  make  him  less  careful  than  he  other- 
wise would  be  in  selecting  the  ship  or  the  master,  or  in  safe- 
guarding the  adv^tore,  and  also  a  t^dwicy  to  diminish 
the  efforts  ^^  hieh,  in  case  of  disaster,  he  ought  to  make  to 
minimize  the  loss  as  far  as  possible.    These  considerations 
are  the  foondaticm  of  the  rule  that  excessive  valuations  must 
be  disclosed  (w).    Cases,  however,  occur  rarely  in  which  the 
insurers  seek  to  avoid  a  policy  on  a  ship  on  the  ground  that 
there  was  no  disclosure  of  the  fact  that  the  valuation  therein 
was  excessive  («),  because  the  insurers  uraally  have  ample 
information  about  the  vessel,  which  enables  them  to  form  a 
fairly  accurate  estimate  of  her  value. 
TiieChiiifoid.     Yet,  even  though  in  a  particular  case  there  be  no  duty  to 
make  any  disclosure  with  regard  to  the  valuation  of  the 
subject-matter  insured,  thei'e  may  be  other  contracts  of 
insurance  which  place  the  assured  or  his  servants  who  have 
the  management  of  the  property  in  the  position  of  making 
a  profit  out  of  its  destruction.    When  such  is  the  poeition, 
the  House  of  Lords  held  in  the  recent  case  of  the  "  Giinford," 
that  the  existence  of  the  other  insurances  must  be  di«closed(y.) . 
The  action  was  brought  on  two  policies  on  hull,  and  at  the 
date  of  the  policies  the  vessel  was  worth  about  9,000Z.  to 
sell,  and  the  freight  at  risk  was  about  4,800L  (z).  The 
Allowing  were  the  insurances  effected  on  behalf  of  the 

(m)  See  the  paaaage  in  the  judgment  of  the  Ooort  in  lonides  v. 
Tender  (1874),  L.  B.  9  Q.  B.  at  pp.  588,  6». 

(.r)  Herring  r.  Jauson  was  such  a  case;  but  the  insuranoe  was  on  a 
foreign  yacht,  and  the  jury  found  for  the  assnred. 

(y)  Thames  &  Mersey  Mar.  Ins.  Co.  v.  "  Gunford  "  Ship  Co.,  [1911] 
A.  O.  529.  See  also  Piekersgill  v.  London  &  Prov.  Ins.  Co.,  [1912] 
3  K.  B.  614. 

(z)  L^rd  Loreburn,  L.  C,  said  that  one-half  of  the  freight  had 
been  paid  in  advance  and  was  not  at  risk.  This  was  a  mistake.  The 
voyage  insured  by  the  freight  policies  was  from  Rotterdam  to  Hamburg, 
and  while  there  and  thenoe  to  Suita  Bosalia.  Tlie  adtaaee  freiglit 
was  paid  at  Hamburg,  and  ivlu>le  femgltt  was  at  risk  dnring 
voyage  fr<mi  Botterdam  to  Hamburg. 


1 


CHAP.  II.] 


CONCEALMENT. 


773 


owners  (a  limited  company)  to  cover  their  interest  in  the  Sect.  589. 
adventure: 

Hull,  valued  at  18,500/   £19,000 

Freight,  valued  at  5,500/   5,500 

•     Disbursements  by  "p.p.i."  policy  .  4,600 

Total    £29,100 

The  payments  on  account  of  which  it  was  sought  to  justify 
the  insurance  of  disbursements  were  made  for  the  purpose  of 
earning  the  freight  and  covered  by  the  insurance  of  the  gross 
freight,  or  were  for  repairs,  outfit  and  premiums  ordinarily 
included  in  insurances  on  ship. 

All  the  business  of  the  ship  (including  the  employment 
of  her  officers  and  the  Meeting  of  insurances)  was  transacted 
by  the  manager  of  the  company,  who  had  taken  out  on  his 
own  behalf  insurances  by  "p.p.i."  policies  on  disbursements 
to  the  amoont  of  6,500/.  The  disbursements  which  he 
purported  to*  insure  were  moneys  owing  to  him  by  the 
company,  in  respect  of  which  he  had  no  insurable  interest. 
The  underwriters  made  no  objection  to  the  valuations  of  the 
ship  and  freight  (a),  but  they  pleaded  non-disclosure  of  the 
existence  of  the  insurances  on  disbursements  effected  on 
behalf  of  the  company  and  of  the  manager.  The  House  of 
Lords,  reversing  the  decision  of  the  Court  of  Session,  held 
that  both  sets  of  disbursement  policies  ought  to  have  been 
disclosed,  although  (1)  they  were  insurances  on  other  sub- 
ject-matters than  those  covered  by  the  policies  on  which  the 
action  was  brought,  (2)  they  were  mere  ''honour"  policies, 
involving  no  legal  liability  to  pay,  (3)  the  insurances  for 
6,500/.  were  effected  by  the  manager  of  the  company  on  his 
own  behalf. 

590.  The  duty  attaches  at  the  time  of  effecting  the  in-  wiienthe 

surance,  and  cannot  depend  on  subsequent  events  (6),  for  the  diSosure 

attachea. 

(a)  For  the  remarks  of  Lord  Shaw  and  Lord  Kobson  about  tho 
valuation  of  a  ship  as  part  of  tho  i?oing  conporn  of  a  businoss,  see 
ante,  §  343.  When  the  eost  of  the  froiijfht  insurance  is  taken  into  con- 
sideration, the  freiijriit  was  only  over-insured  to  a  small  extent. 

(6)  Seo  the  dicta  of  Mansfield,  C.  J.,  iu  Lynch  v.  Hamilton  (1810;, 
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effect  of  a  concealment  in  avoiding  the  policy  is  to  be  deter- 
mined not  by  its  eventual  relation  to  the  nature  of  the  risk, 
but  with  reference  to  its  imttiediate  influence  on  the  judgmemt 
of  the  underwriter.  CJonsequently,  although  the  intelligence 
concealed  may  turn  out  to  bo  wholly  unfounded,  or  the.loss 
to  arise  from  a  cause  totally  unconnected  with  the  fact  con- 
cealed, the  pdicy  will  be  nevertheless  avoided.  It  will  be 
noticed  that  the  Marine  Insurance  Act,  1906,  states  that  the 
*'  circumstances '  which  must  be  disclosed  include  "  any  com- 
munication made  to,  or  information  received  by,  the 
assured/'  without  any  qualification  as  to  the  truth  of  the 
comniunication  or  information  (c). 

The  agent  of  the  assured,  before  effecting  the  policy,  held 
a  letter  from  the  captain  of  another  ship,  stating  that  he  had 
been  in  company  with  the  ship  insured  and  lost  sight  of  her 
all  at  once  at  twelve  o'clock  at  night,  that  she  had  -been 
reported  leaky  the  day  b^ore  by  hear  captain,  and  that  a  hard 
gale  had  ensued  the  next  day.  It  was  held  that  this  intelli- 
gence ought  to  have  been  communicated  to  the  underwriter, 
and  that  the  policy  was  avoided  by  its  suppression.  Yet  in 
point  of  fact  the  inference  suggested  by  the  intellig^Mse 
turned  out  to  be  unfounded,  and  the  ship  was  lost,  not  by 
perils  of  the  sea,  but  by  capture,  and  that  a  week  after  the 
period  to  which  the  letter  jreferaed  (d). 

A  policy  was  effected  on  goods  oa  board  "  ship  or  ships ' 
from  the  Canary  Islands  to  London,  by  an  agent  of  the 
assured,  who,  at  the  time,  knew  that  a  portion  of  the  goods 
to  be  insured  were  on  board  the  "President"  and  also  tiiat 
the  '  President "  had  been  reported  at  Lloyd's  as  at  sea,  deep 
and  leaky.  He  did  not  inform  the  underwriter  that  the 
"  President "  was  one  of  the  ships  on  which  part  of  the  goods 
insured  had  been  loaded,  so  that  the  underwriter  had  no 
means  of  applying  the  intelligence  at  Lloyd's  to  the  risk. 


3  Taunt.  44;  and  of  Lord  EUenborough  in  Lynch  v.  Dunsford  (1811), 
S.  C.  ill  error,  14  Ea^t,  497 ;  and  of  the  Court  in  Stribley  v.  Imperial 
Mar.  Ins.  Co.  (1876),  1  Q.  B.  D.  507. 

(c)  Sec-t.  18.  sub-s.  5.  ante,  §  575.    See  jwst,  §  602. 

id)  Seaman  v.  Fonnereau  (1743),  2  Sir.  1183. 
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Under  these  circumstances  the  Court  of  Common  Pleas  held,  a«e«.  Sto. 

and  the  Court  of  King's  Bench  confirmed  their  decision,  that 
the  suppression  of  this  fact  by  the  assured  avoided  the  policy,- 
although  it  turned  out  that  the  intellig^ce  at  Lloyd's  was 
unfounded,  the  "  President "  never  having  been  deep  or  li  aky 
on  any  part  of  the  voyage  insured,  and  having  been  lost,  not 
by  perils  of  the  seas  at  all,  but  by  capture,  which  occurred 
three  weeks  after  the  period  referred  to  in  Lloyd's  intelli- 
gence 

591.  The  result  therefore  is,  that  eveiy  concealment  of  a  Result  of  the 
material  circumstance  whether  by  design  or  mistake,  avoids 
the  policy;  and  that  it  has  this  effect,  although  the  intelli- 
gence suppressed  should  ultimately  turn  out  to  be  untrue,  or 
the  loss  to  have  arisen  from  a  cause  quite  different  from  that 
which  the  intelligence,  if  communicated,  might  have  given 
reason  to  apprehend. 

The  practical  rule  for  policy  brokers  and  other  agents.  Practical  rule 
therefore,  is  to  disclose  to  the  underwriter  all  they  Jmow  '^"^ 
respecting  the  proposed  adventure,  and  not  to  exercise  their 
own  judgment  as  to  the  materiality  of  any  part  of  the  in- 
formation they  possess;  for  if  they  do  not  disclose  the  whole, 
and  what  is  kept  badb appears  to  the  jury  to  be  material,  the 
policy  will  be  avoided,  though  the  concealm^t  was  without 
any  intention  of  fraud,  and  arose  merely  from  an  error  of 
judgment  (/). 

If  fraud  enter  into  the  contract,  it  makes  no  diffeirenoe  Fmud. 

whether  the  thing  concealed  be  material  or  not  (g) . 

A  minute  disclosure  of  every  material  circumstance  is  not  Minute 
required.   The  assured  complies  with  the  rule  if  he  discloses 
sufficient  to  call  the  attention  of  the  underwriter  to  the  matter 
in  such  a  way  that,  if  the  latter  desires  further  information, 
he  can  ask  for  it  (h). 

(e)  Lynch  r.  Hamilton  (1810),  3  Taunt.  37;  Lynch  v.  Duna(ford 
(1811),  U  East,  494,  S.  C.  in  error. 
(/)  See  per  eur,  in  Shirley  v.  WiUdnaon  (1781),  1  Bougl.  306,  n. 
(^)  Ante,  $  5S6. 

(A)  Asfar  V,  Blimd^  (0.  A.),  [1896]  1  Q.B.  123,  129;  Cantiero 
IfMcanieo  Briiiduuio  v.  Jmnaon,  [1912]  8  K.  B.  4S2. 
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Materiality  of  ig  in  each  case  one  of  fact,  and  eesentially  one  for  the  jury  (i) . 

flMoealment  ^    ^  \  / 

Hi 

8M.  The  time  of  the  ship's  sailing,  or  the  time  of  her  being 
kflt  liMid  «£,  m  fioto  wliioh,  ooe  or  oHier,  most  enter  into 
Jj^^jjJ*  and  form  part  of  eyery  oonoeiyable  case.  But  whether  in  any- 
particular  case,  this  or  that,  as  it  happens  to  be,  is  a  material 
fact  to  be  dmAxmed  ask  oooasioii  of  {Hrojpofiiiig  to  inmire,  is 
often  a  question  of  eiitieBl  and  perplexiug  difficalty.  The 
criterion  of  the  materiality  of  any  fact  has  been  aht^ady 
stated.  Beyond  this,  it  seems  that  nothing  more  dehuite 
can  be  laid  donm.  What  aeemied  to  be  a  inoie  defimta  role, 
Wd  dofwti  by  80  high  an  authority  as  Tindal,  O.  J.,  must 
now  be  considered  as  set  aside. 

That  kamed  judge,  in  Elton  v.  Larkins  {k),  said:  The 
hm  deaily  is,  that  a  party  is  not  bound  to  oornmunicate  the 
time  of  sailing  of  a  ship,  unless  at  the  time  of  effecting  the 
pplioy  the  ship  is  what  is  called  a  mjiaaang  ship.  If  the 
naderwfiler  inquiras  and  a  filae  ansiper  is  given,  that  will 
▼itiate  ihe  policy;  but  it  is  not  generally  neoessarv'  a  priori 
that  the  assured  should  communicate  the  time  of  sailing." 

The  iMillffwiBg  etm^  bowever,  shows  (dearly  that  oiccum- 
etanoes  may  make  it  neoeseary  to  disc^oee  tiie  time  of  sailing 
or  when  the  ship  was  last  heard  of: — 

A  polioy  on  ahip  "  at  and  fron^Mazagan-  "  wias  effected  by 
•    Oi.      *  Ibe  ii^aintiff  on  the  26th  of  Felwoiary,  who,  at  the  time  pf 

effecting  it,  made  no  mention  of  a  letter  received  by  him  on 
the  .24th  of  January,  from  the  master  of  the  ship»  dated  the 
9th  4if  January,  and  bating  that  be  had  bad  a,  fine  passagie 
out,  that  he  had  comtaenced  loading,  but  had  had  very  bad 
wieather  and  did  not  know  when  he  would  finish;  he  would 
tiiletle  again.  The  miMter  nMr  did  write  again;  a^id  the 
•bip  aftor  sailing  fwai  Mazagan  wias  never  again  heard  of. 
The  main  question  put  to  the  jury  by  Grove,  J.,  following 
the  above  authority  .of  Tindal,  0.  J.,  was,  whether  the  ship 


(0  See  pat,  §  «26;  Mar.  Im.  Aet,  1906,  s.  IS,  rab-s.  4. 
(A)  mum  V.  Laridnt  (IStl),  5  a    P.  892. 
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was,  at  the  time  of  effecting  the  policy,  an  overdue  ship? 
The  jury  found  in  the  negative,  and  a  verdict  Was  entered  for 
the  j^aintiff.  On  amotion  by  the  defendant  for  a  new  trial 
on  the  ^und  of  miscKreetiofn,  the  Oourt,  Blackburn,  J . ,  pre- 
siding, held  that  the  proper  question  for  the  jury  ^Vas  whether 
the  contents  of  the  master  s  letter,  the  dates  at  which!  it  was 
written  and  received,  and  the  time  that  had  elapsed  since  any- 
thing had  been  heard'  of  the  vessel,  were  not  facts  which 
might  properly  have  influenced  the  underwriter  as  to  the 
aoo^ing  of  the  risk.  "  I  think,"  said  Blackburn,  J.,  "  the 
test  is  whether  a  fair  and  reasonable  underwriter,  looking  at 
this  letter  and  the  circumstances  under  which  it  was  rpcoived, 
would  say,  '  1  think  this  is  a  speculative  risk,  which  1  wiU 
either  decline  to  take,  or  if  I  do  take  it,  it  shaU  be  at  a  greater 
premium  than  is  usual.'  "  Inasmuch  as  the  proper  question 
had  not  been  put  to  the  jury,  a  new)  trial  was  ordered  (I). 

593.  The  following  are  some  of  the  oases  in  which  the  eon-  Caaes  in 
oealment  of  the  time  of  the  ship's  sailing,  or  of  circumstances  df^Sip" 
idating  to  the  time  when  she  was  likely  to  sail,  has  been  held  nfaWl 
fatal  to  the  policy.   A  shipowner,  on  the  22nd  of  February,  RateUffe  v. 
having  information  that  his  ship  had  sailed  from  the  coast  of 
Africa  on  the  2nd  of  October,  directed  his  broker,  "  as  the 
ship  had  bewi  rather  long,  and  he  did  not  think  it  prudent  to 
run  so  large  a  risk  at  so  critical  a  time,"  to  effect  an  insuranoe 
on  her  "  at  and  from  the  coast  of  Africa  to  the  West  Indies," 
adcBng,  "  We  expeet  to  hear  of  her  soon,"  and  ordering  the 
broker  to  comtaunicate  to  the  underwriters  "  that  the  ship 
was  on  the  coast  on  the  2nd  of  October,"  but  saying  nothing 
of  her  having  sailed  on  that  day  .    Lord  Mansfield  directed 
the  jury  that  the  plaintiff  having  concealed  a  material  part 
of  the  information  he  received,  it  was  a  fraud,  and  the  under- 
writers were  not  liable 

So  wbeie  the  aesuied  on  the  24th  of  November  received  a  m* Andrew 
letter  from  Lisbon,  written  on  the  8th  of  November,  inform- 

(0  Stribley  v.  Imperial  Marine  Ins.  Co.  (1876),  1  Q.  13.  D.  507. 
(*»)  Eatcliffe  v.  Shoolbrod  (1780),  1  MarahaU,  Ins.  466;  1  Park,  Im. 
413. 
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ing  him  that  the  ship  was  then  ready  to  sail  from  that  port, 

but  he  did  not  effect  an  insnranc<'  on  lior  until  the  2nid  of 
December,  after  the  arrival  froia  Lisbon  of  another  vessel 
which  had  sailed  at  the  same  time  as  the  insured',  and! 
then  without  comm-unicating  to  the  underwriters  the  letter  he 
had  previously  received:  Lord  Kenyon  held  that  the  keeping 
back  this  letter  avoided  the  policy,  coosidering,  upon  Uie 
wiiole  evidence^  that  the  iilaintiff  did  not  intend  to  insure  till 
he  believed  the  ship  to  be  missing  {n). 

AH  ships  sailing  to  the  Baltic  used  to  touch  at  Elsinore  to  . 
pay  Sound  does,  and  were  tiered  in  a  list  called  the  Soimd 
List ;  to  voyage  from  Liverpool  to  Elsinore  could  then  heper- 
i£ormed  in  from  fourteen  to  eighteen  days,  and  the  list  be 
brought  to  England  in  ten  (»*  tw^e;  so  that  in  tlorty  days 
the  most  it  could  be  knowin  here  whether  a  ship  sailing  from 
Liverpool  had  or  had  not  touched  at  Elsinore.  Hence,  where 
an  insurance  was  e£^ted  an  the  23rd  of  October  om  a  ship 
from  Liverpool  to  the  Baltio,  and  it  appeared  that  the  diip 
had  sailed  from  Liverpool  on  the  7th  of  September,  or  more 
than  six  weeks  (forty-six)  days  before  the  policy  iwas  effected, 
and  no  news  had  been  heard  of  hex  down  tothat  timie,  LdfA 
K^yon  told  the  jury  that  the  plaintiffs,  at  tlie  time  they  pro- 
cured the  policy  to  be  effected,  must  have  suspected  the  ship 
to  be  a  missing  ship,  and  ought,  therefoiie,  to  have  comfmuni- 
eated  to  the  underwriter  the  time  of  her  sailing  (o) 

Li  this  case  also  his  Lordship  remarked  as  a  suspicious 
circumstance,  that,  though  the  plaintiffs  were  in  London  at 
the  date  of  the  policy,  and  could  have  effected  iH  there,  they 
had  chosen  to  get  it  effected  at  Hull.  It  also  appeared  that 
the  underwriters  inquired  of  the  broker  the  time  of  the  ship's 
tailing,  and  that  be  UAd  them  he  knew  nothing  about  it, 
having  received  iio  information  from  the  plaintiff  on  the 
subject. 

The  voyage  from  Berderygge  to  London  was  often  per- 
formed in  four  or  five  days,  and  when  the  weather?  was  not 

(«)  M'Andrew  v.  Bell  (1795),  1  Esp.  373. 
(o)  Webster  v,  Foeter  (1795),  1  Esp.  407. 
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favourable,  in  about  ten  days.  On  the  13th  of  December  B99. 
the  consignees  in  London  received  from  the  shipper  of  the 
goods  ill  Bcrderyg^ge  a  letter  dated  the  30th  of  November, 
saying:  "  I  think  the  captain  will  sail  to-morrow;  but 
should  he  not  be  arrived  in  your  port,  be  so  kind  as  to  mjake 
the  iiisuraiice  as  low  as  you  possibly  can  on  my  account." 
The  consignees  accordingly  effected  an  insurance  on  the 
goods  "  from  Berderyg^  to  Londion  "  the  day  after  receiving 
this  k'ttei",  and  without  communicating  it  to  the  underwriters. 
It  turned  out  that  the  ship  did  not  in  fact  sail  till  the  24th  of 
December,  yet  the  Court  held  the  suppression  of  the  letter  to 
be  a  fatal  concealment,  and  though  the  jury  had  found,  for 
the  plaintiff  on  tlic  ground  that  the  concealment  was  not 
material,  they  sent  the  case  down  for  a  new  trial,  in  which  a 
verdict  was  given  for  the  defendant  (p) .  It  appeared,  more- 
over, to  the  Court  from  the  terms  of  the  shipper's  letter  that, 
in  liis  opinion,  a  high  premium  would  probably  be  exacted 
if  the  ship  had  not  arrived  befoi^e  his  letter;  the  letter,  there- 
fore, seemed  to  them  material  to  be  communicated  to  the 
undei"^  riters  with  a  view  to  the  premium  (g) . 

An  insuranoe  was  effedjed,  on  the  12th  of  Nove^ml)er,  on  Btidges  r. 
wines  by  the  "  Stag,"  "  at  and  from  Oporto  to  Liverpool," 
"  to  return  four  guineas  per  cent,  for  convoy  and  arrival." 
Twelve  days  before  fleeting  this  insurance  the  plaintiff  had 
received  two  letters,  written  from  Oporto:  one  dated  the  11th 
of  October,  stating,  "  We  are  loading  the  wines  on  board  the 
'Stag,'  Captain  Wheatley,  who  pretends  to  sail  after  to- 
morrow"; the  other  dated  the  13th  of  October,  enclosing 
the  bills  of  lading,  which  were  tilled  up  witli  the  words> 
"With  convoy."  Neither  of  these  letters  was  communi- 
cated to  the  underwriters.  The  "  Stag,"  it  appeared,  did  sail 

(p)  WUleft  V.  Glover  (1804),  1  B.  &  P.  N.  B.  14. 

(9)  Ibid.  16.  Hadachlan  sabmittod,  on  the  high  authority  of  Maule, 
J.,  in  MaekintoBh  v,  ManhaU  (1848),  11  M.  k  W.  119,  that  the  only 
illegal  suppression  was  of  the  date  of  the  expected  sailing,  and  tiiat  if 
that  date  had  been  communicated  the  letter,  containing  besides  only  an 
expression  of  opinion  or  of  apprehension  founded  on  nothing  that  was 
unknown  to  the  uadesrwriter,  need  not  have  been  shown.  Amould, 
6th  ed.  p.  d66,  n. 
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from  Oporto  on  the  13th  of  October,  but,  failing  to  come  up 
with  oonVoy,  put  iato  Lisbon.  The  oonyoy  with  which  she 
ought  to  have  sailed  arrived  in  London  'without  her  on  the 
30th  of  October,  and  on  the  1st  of  November  a  list  of  the 
sliipe  that  had  aaikd  with  it  was  entered  at  Lloyd's,  in  which 
the  name  €/t  the  "Sta'g*''  was  not  included.  The  under- 
writers contended  that  if  these  two  letters  liad  been  coiiimuiii- 
cated,  they  would,  oii-referenoe  to  the  convoy  list  at  Lloyd's, 
have  asoerimined  that  the  ship  was  a  imiwing  riiip.  Lord 
Ellenborough  told  the  jury  that  the  question  was,  whether  a 
disclosure  of  these  letters  would  probably  have  varitxl  the 
jadgnmit  of  the  underwriter,  so  as  to  have  induced  him  either 
to  decline  subscribing  the  policy  or  to  demand  a  higher  pre- 
mium; that  if  such  might  have  been  the  consequence  of  a 
disolosiue  of  them,  they  were  material  letters  to  be  communi- 
oated.  l%e  joiy,  notrwithstanding,  foimd  a  verdict  fbr  the 
plaintiff ;  but  the  Court,  thinking  they  had  come  to  a  wrong 
conclusion  on  the  facts,  granted  a  new  trial  (r) . 

594.  Li  the  three  following  cases  the  facts  concealed  were 
bdd  lf>  be  immaterial  on  the  qnestiKm- whether  the  ship  was  a 
missing  ship.  Li  oonnection  with  tiiem  it  mast  be  remem- 
bered that  the  materiality  of  the  facts  concealed  is  a  question 
for  the  jury,  and  that  in  a  more  recent  casei  it  has  Ixeii  held 
that  the  qnestioii  whellier  the  facts  showed*tiiat  the  ship  was 
overdue  is  not  the  only  one  to  be  considered  (s) . 

The  non-communication  of  a  letter,  showing  that  a  vessel 
was  ont  only  nine  days  on  the  vqjrage  fiom  Ycmghal  'to 
Weymouth,  which  usually  took  eight  or  ten  days,  was  held 
not  such  a  concealment  as  would  avoid  the  policy,  (f ) . 

A  policj  was  effected  at  Whitehaven  on  the  8th  January 
upon  the  "  Oon^beiiand,'*  "  at  and  from  Barbadoes  to  Liver- 
pool,*' in  consequence  of  a  letter  of  orders  from  a  Liverpool 
broker,  in  which  he  said:  "  The  '  Cumberland,'  we  ••xpect, 
will  hasm  taken  her  departore  from  Barbadoes  on  the  26th  of 

(r)  Bridget  v.  Hmitor  (1813),  1  M.  &  S.  15. 

1^  Stribley  r.  Imperial  Karine  Ins.  Co.  (1876),  1  Q.  B.  D.  507. 
(0  Foley  V.  MaUaa  (1814),  6  TMiak  4ft0. 
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November;  the  '  Barton  '  sailed  on  the  24th,  and  arrived  at  Sect.  594. 

Liverpool  last  Sunday  (the  5th  J anuary),  but  she  is  coppeied, 

and  a  remarkably  fast  veaeel."  This  lettmr  was  shown  to  the 

underwriters  at  the  time  of  effecting  the  policy;  but  it  was 

not  communicated  tliat  the  "  Agreeable,"  also  coppered  and 

remarkably  fast,  whioh  had  left  Barbadoes  on  the  29th  Nov^- 

em>ber,  had  also  arrived  at  Liverpool  on  the  $th  of  Januajny. 

The  "  Cumberland  "  was  not  coppered,  was  full  built,  and  a 

slow  sailer,  and  was  not  considered  a  missing  ship  at  the  time  - 

the  letter  of  (mUers  was  written.    Evid^ce  was  also  given 

that  knowledge  of  the  arrival  of  the  "  Barton  "  and  "  Agi-ee- 

able  "  could  not  have  varied  the  premium.    Upon  these  facts 

the  jury  found  for  the  {^aintiff,  and  the  Court  of  Common 

Pleas  refused  to  disturb  their  verdict  (w) . 

An  insurance  was  effected  on  the  "  Fanny,"    at  and  from  Elton  v. 
Cadiz  to  London,"  on  the  29th  of  December,  at  which  time 
the  plaintift  held  a  lett^  from  the  captain,  stating  that  she 
was  to  sail  on  the  22nd  of  Novetaaber .  This  letter  the  plaintiff 
did  not  communicate.  It  was  in  this  case  that  Tindal,  C.  J., 
laid  down  the  doctrine  already  cited,  whioh  is  no  longer  the 
doctrine  of  the  English  Ooorts  {x),  and  aooordingly  put  it  to 
the  jury  as  the  main  question,  whether  the  "  Fanny,"  having 
been  out  thirty-seven  days  from'Oadiz  to  London  at  the  time 
of  effecting  the  policy,  could  fairly  be  called  a  missing  ship; 
and  the  jury  having  found  for  the  plaintiff,  the  Court  refused  • 
-to  disturb  their  verdict  (g/i) .    In  a  more  recent  case,  fact^ 
tending  to  show  that  the  sMp  had  been  out  farty-one  days  on 
a  voyage  from  Seville  to  London,  were  held  material  {z), 

595.  Beeides  the  time  jof  the  ship's  sailing,  all  &cts  must  Facts  which 
be  fully  and  fairly  oomlnmnioated,  which  would  lead  a  reason-  the^ip 
able  underwriter  jbo  infer  that  the  ship  was  a  missing  ship  ^  "aissing. 
wjhen  the  pcdioy  ;wa6  footed. 

(«)  liittledale  v.  Dixon  (1805),  1  B.  &  P.  N.  R.  151.  Marshall 
thinks  this  case  wrongly  decided ;  Duer,  however,  adduces  cogent  reasons 
for  upholding  its  authority.  2  Ins.  544,  5-15.  It  may  safely  be  said 
tiiat  ihe  Omurt  of  Appeal  also  woold  uj^iold  the  verdiot. 

(«)  Amie,  §  fiM. 

(y)  Elton  V.  LaikiBB  (1S81),  5  a  &  P.  M,  88S;  (1SS2),  8  Bing.  198. 
(2)  EiHn  V.  JaaMii  (IMi),  IS  IC  &  W.  6S5. 
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itciw  lis.  A  merdiaiit  at  Sydney  oomagned  goods  to  England  by  the' 
Biolii^  9.  "  Cumberland  "  (which  had'  sailed  fix>m  Sydney  about  tHe  end 
of  April,  and  was  to  sail  from  Van  Diemen's  Land  about  the 
la»t  'wmk  in  May),  and  sent  an  ocder  to  insure  this  risk  by  the 
"Anstralia  *'  (which  sailed  front  Sydney  on  the  20th  of  May), 
directing  his  London  correspondents  to  wait  thirty  days  after 
tbe  arrival  of  the  "Australia"  before  Meeting  the  insurance 
on  &m  "  Onmbeiiaiid/'  in  ofder  to  give  the  latter  ship  every 
chance  of  arriving.  This  order  by  the  "Australia"  was 
netained  for  thirty nnx  days,  and  tben^as  the  "  Cumberland  " 
had  not  arrived,  and  two  ships  had  in  the  meantime  come  in, 
which  had  left  Sydney  after  the  "  Australia,"  they  procured 
an  insurance,  informing  the  undei^v^riters  of  the  time  the 
"  CumWland  "  had  sailed  from  Sydney,  and  was  expected 
to  sail  frMn  Van  Diemen's  Land,  but  not  stating  when,  or 
by  what  ship,  the  order  to  insure  had  arriv<^d,  nor  how  long 
and  *why  they  were  to  wait  before  effecting  the  policy.  Tha 
jury  liaving  found  this  a  matmal  concealment,  the  Court 
i-efused  to  disturb  their  verdict,  being  unanimous  that  the 
time  when  the  ord^  to  insure  was  received,  and  the  delay 
which  had  been  interposed  be£(»re  insuring,  w&ce  facts  which 
ought  to  have  been  conanunicated  to  the  underwriters  (a) . 

Weatbury  ».       Two  i^ps,  the  "  Fruiter  "  and  the    King  Greorge,"  sailed 
fpom  Malaga  for  London;  the  first  on  the  9th  of  October, 

the  second  on  the  10th.  They  wore  frequently  in  sight  of 
each  other  till  the  2l6t  of  October,  when  the  "  Fruiter, '  off 
Oporto,  parted  company  with  the  King  George  "  in  a  gale. 
The  "  Fruiter  "  arrived  in  London  on  the  30th  of  October, 
and  with  knowledge  of  these  facts,  the  plaintiff,  on  the  ord  of 
November,  Elected  a  policy  on  the    King  George  "  "  at  and 

(a)  Biekuds  v.  Murdoek  (1830),  10  B.  k  Or.  527;  «ee  8.  C.  at  N.  P., 
Bmmou  k  LI.  2S1;  uaAU.k  W«l8.  m. 

M  qumre  as  to  tiie  put  of  the  letter  which  required  the  ddej,  and 
staled  the  reason.  No  <»e  ean  d(Md>t  its  having  an  effect — a  most  pre- 
judicial effect;  but  it  is  not  on  tiiat  ground,  surely,  a  proper  subject  of 
disooTsry,  since  it  would  be  tibe  occasion  of  blind  prejudice,  (and  tiiere- 
loie  an  impediment  to  the  exercise  of  sound  judgment.  See  post^  §  596, 
that  a  direction  not  to  insure  until  a  reasonable  risk  has  been  mn  need 
not  be  disclosed. 
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from  Malaga  to  London,"  informing  the  underwriter  of  the  Swt.  MS. 
time  at  which  the  two  ships  had  sailed  from  Malaga,  hut  not  " 
that  the  "  Fruiter  "  had  se<^.ii  the  "  KiiigGeoi^^o  "  off  Oporto 
onthe2l8t.  The  "  King  George  "  had  in  point  of  fact  heen 
lost  in  the  chops  of  the  Channel  on  the  25th  of  October. 
Lord  Abinger  told  the  jury  that  the  fact  of  the  "  Fruiter  " 
having  seen  the  "  King  George  "  off  Oporto  was  not  material 
to  be  conanunicated,  and  thej  found  for  the  plaintiff.  The 
'Oourt,  howe^ver,  granted  a  new  trial,  holding  that  the  question 
of  the  materiality  of  these  facts  ought  to  go  to  the  jury  {h). 

When  the  master  abroad  draws  a  bill  on  his  owners  at  EIMn 
home  for  the  didborsemients  of  the  ship,  that  is  a  fact  from 
which  the  completion  of  the  ship's  loading,  and  consequently 
the  probable  time  of  her  sailing,  may  be  inferred.  C<Mifie- 
qoeoUy  sue^N  Wl  dmwm  at  ScfnUaon  the  11th  of  January, 
which  was  sent  thence  on  the  17th,  and  arrivied  at  London 
on  the  31st,  wias  held  to  be  material  as  to  those  dates,  con- 
sidering the  averas^  duiatioii  id  the  voyage  frwn  Seville  to 
Lowdon,  whiere  the  policy  on  the  ship  was  effected  on  the 
21st  of  February  (c). 

The  ship  "  Ocean sailed  from  Elsinore  for  Hull  in  rough  Bjrbr  t. 
weather  <mi  the  26th  of  July;  six  hours  after,  her  owiw-r 
sailed  from  Elsinore  for  Hull  in  another  ship.  This  was  a 
Voyage  sometimes  of  four  or  five  days,  but  of  the  average 
duration  of  eight  to  ten.  Owing  to  tempestuous  weather  the 
owner  of  the  "  Ocean  "  did  not  arrive  at  Hull  till  the  9th  of 
August,  or  fourteen  days  after  leaving  Elsinore,  when, 
finding  that  the  "  Ocean  "  had  not  arrived,  he  immediately 
cauaed  his  broker  to  effect  an  insurance  on  her  "  at  and  from 
Elsinore  to  Hull,  from  the  26th  July  inclusive;  "  the  broker 
at  the  time  of  effecting  this  policy  did  not  communicate  any 
more  of  these  facts  than  that  the  "  Ocean was  "  all  well  at 
Elsinore  on  the  26th  of  July!"  The  Court  held  that  this  was 
a  concealment  fatal  to  the  policy  {d). 


(b)  Wcstbury  v.  Aberdein  (1837),  2  M..  &  W.  267. 

(c)  EJkin  V.  Jan.'^en  (1845),  13       k  W.  655. 

(d)  Ivirby  v.  Smith  (1818),  1  B.  &  Aid.  672. 
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8«ct.  59ft.      A  Liverpool  merchant,  on  whose  account  a  quantity  of 
Maddntoih  r.  train  Oil  Wifts  to  be  diii^ped  at  St.  John's,  Newfoundland,  on 
board  the  "  Elif»beth,"  wrote  on  the  27th  of  Juiiiary  to  his 
brokers  in  London  to  effect  an  insurance,  telling  them  "  that 
he  had  advioes  fpwn  St.  John's,  of  the  27th  of  Deoember,  of 
the  train  oil  being  shipped  for  him  on  board  the  *  Elisabeth,' 
to  sail  the  end  of  the  month."  The  real  facts  were:  Ist.  That 
he  had  received  no  advices  of  that  date  from  St.  John's,  but 
had  been  merely  tdd  that  intolligenoe  from  St.  John's  down 
to  the  27th  had  cotoe  to  hand,  which  made  no  mention  of  the 
sailing  of  the  "  Elizabeth ;  and  2nd.  That  before  giving  the 
Gfd&r  to  insure,  he  had  leoeived  two  lettm  from  St.  John's, 
both  dated  the  24Ui  of  Deoember,  but  like  seeond  not  sent 
till  the  30th,  in  the  first  of  which  his  correspondents  stated 
that  the    Elizabeth  "  was  to  sail  on  the  25th,  that  she  was  a 
new  Tossel,  Uiat  he  oonld  endeavour  to  save  the  insoranoe  by 
giving  three  or  four  days,  according  t<J  the  state  of  the 
weather  in  England;  and  in  the  second  they  said,  "  You  can 
allow  her  from  sii^^eii  to  twenty  days;  you  can  run  a  reason- 
able risk  to  save  ik^  insoranoe,  but  all  will  depend  m  tiie 
state  of  the  weather."    The  insurance  having  been  effected 
on  the  27th  January  solely  on  the  letter  of  instructions  sent 
to  liie  broker,  the  Court  wero  clearly  of  <^ini(m  that  these 
faets  showed  both  a  positive  mis-statement  and  a  material 
concealment,  either  of  them  sufficient  to  avoid  the  policy  (e) . 

Hon-  500.  In  this  cose,  Maule,  J.,  who  fried  the  case,  told  the 

tih^fa^^^t  jury  that  the  direction  not  to  insure  till  a  reasonable  risk  had 
^^l^JJ^^^^  been  mn,  waa  not,  in  his  opinion,  a  circumstance  which  the 
teianmiot.  broker  was  bound  to  comimunicate.   The  Court,  on  making 


(e)  Mackintosh  v.  MarehaU  (1843),  11  M.  &  W.  116.  The  jury  at 
the  trial  had  found  for  the  plaintiff,  partly  on  the  ground  that  tfce 
iinderwriteir  must  be  presumed  to  have  oonaulted  Lloyd's  Lists,  from 
which  he  might  have  inferred  the  true  time  <rf  the  «  EUsabeft't "  tailing ; 
and  one  main  gioond  on  wy«h  ill©  Owirt  granted  til*  ntwtriiilwMliat 
this  px«mimption  did  not  arise,  as  mtewfitar  moal  b«r  takan  to 
hxm  wMad  oa  fta  ■iiifi|iwi«BUHim.  lUt  pari  <^  «ba  aaia  k  naliMd 
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the  rule  abeolute  for  a  new  trial,  did  not  particularly  deal  s^it. 
with  this  point. 

On  the  question,  therefore,  whether  circumstances  which 
show  that  the  asmired  was  endeavouring  to  save  the  insurance 
by  delaying  to  insure,  ought  to  be  communicated  to  the 
underwriter,  no  general  rule  can  be  laid  down,  but  that  th(' 
necessity  of  communicating  this  circumstance,  like  any  other, 
m^ust  eipeod  <m  ,1^  influx  it  might  have  in  leading  the 
underwriter  to  infer  that  tho  ship  was  out  of  time  when  he 
was  asked  to  insure  upon  her. 

There  can  be  no  doubt  that,  in  all  cases  where  it  might 
reasonably  be  supposed  likely  to  have  this  effect,  the  direction 
to  delay  the  insurance  ought  to  be  communicated.  Wherever, 
in  fact,  it  appears  that  tiie  intmtton  of  the  assured  was  not 
to  effect  the  policy  till  there  was  reason  to  suspect  that  the 
ship  was  a  missing  ship,  the  facts  tending  to  show  this  ought 
to  be  communicated  (/). 

507.  In  time  of  war,-  any  circumstance  within  l^e  know-  ConoealaMat 

ledge  of  the  assured  and  not  equally  within  the  knowledge  of  national 
the  underwi'iter,  which  affects  the  national  character  of  the  ^J^S^ect* 
subject  insured,  and  exposes  it  to  capture  or  detention,  must  jj^"^^ 
be  disclosed  to  the  underwritors  (g).  facts  that 

Yet  if  the  materiality  of  the  fact  be  due  to  circumstanoes  the^k.*^ 
not  wi^n  the  knowledge  of  the  assured  or  his  means  of 


Thus  a  ship,  warranted  Portuguese,  was  taken  by  a  French  Mayne  v. 

^?Valter. 

privateer,  and  condemned  because  she  had  an  English  super- 
cargo <Hi  board,  on  tiie  ground  of  a  recent  French  ordinance 
declaring  all  neutral  ships  liable  to  capture  where  the  super- 
cargo was  the  subject  of  a  state  at  war  with  France;  Lord 
Mansfield  held  that  as  neither  the  assured  nor  the  under- 

(/)  Seeibe  dietmn  of  Tx>rd  Kenyon  in  M'Andrew  v.  Bell  (1796),  1  Eep. 
373;  see,  however,  Bell  v.  Bell  (1810),  2  Camp.  475,  479,  po§t,  §  «23, 
that  facts  only,  and  not  apprehensions,  need  to  be  disclosed. 

(ff)  For  a  possible  exception  (in  somewhat  peculiar  circumstance.s) 
to  this  rule,  »ee  Associated  Oil  Carriers  v.  Union  Society  of  Canton, 
[19171  2  K.  B.  184;  ante,  §  688b. 
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B07. 


Regulations 
not  enforced. 


writers  appeared  to  have  known  anything  of  this  oixiinance, 
the  former  was  not  guilty  of  a  material  concealment  in  not 
(MsekNdng  the  fact  o£  the  snpercorgo  hekag  Kiigiiah  (A). 

His  Lord^ip,  however,  was  of  opinion  that,  thongh  this 
ordinance  was  contrary  to  the  law  of  nations,  yet  if  the 
assured  knew  it  there  would  have  been  a  material  concealment, 
in  not  diselosing  the  fact  of  his  not  having  complied  with  it; 
and  if,  on  the  other  hand,  the  underwriters  had  known  of  it, 
they  ought  to  have  inquired  who  was  to  be  supercargo  {i). 

It  was  held  by  Bigham,  J.,  that  an  assured  was  not 
obliged  to  disclose  to  the  underwriter  an  edict  of  the  Persian 
Government  prohibiting  the  importation  of  arms  into  Persia, 
when  the  trade  had,  in  ^te  of  the  nominal  prohibition,  been 
openly  carried  <m  for  yearsj  the  Persian  Government  emoting 
duties  on  the  arms  imported  (k). 


Matters 
which  the 


is  presnmed 
to  know. 


Private 
infotiM 
of  new 


598.  In  the  absence  of  inquiry,  it  is  not  necessary  to  dis- 
close  any  circumstance  which  is  known  or  presumed  to  be 
known  to  the  insurer.  The  insurer  is  presumed  to  know 
matters  of  common  notoriety  or  knowledge,  and  matters 
which  an  insurer  in  the  (»rdinary  course  of  his  business,  as 
sttdi,  ought  to  know(Z).  Thus  an  insurer  is  presumed  to 
know  that  it  is  impossible  to  make  a  floating  dry-dock  as 
seaworthy  as  an  ordinary  ocean-going  craft,  and  is  put  on 
inquiry,  if  he  admits  seawinrthiness,  at  to  the  means  adopted 
to  strength«i  it  (w). 

A  knowledge  of  the  political  state  of  the  world,  of  the 
aUegianoe  of  particular  countries,  of  their  standing  mercantile 
regoktiosiB,  of  the  risk  and  embarrssoiieiit  affecting  the  course 


Mayne  v.  Walieor  (1782),  1  Park,  Ins.  431;  1  ManhaU,  Ins.  402, 
471.  Of.  AmotatM  Oil  Gsniers  v.  Union  Sodety  of  Canton,  »upra. 
(«-)  1  Miursiuai,  Im.  402,  471;  see  also  Bandllay  v,  Lewis  (1782), 

1  ManiiaU,  Ins.  m,  404;  and  ManliaU  v,  Unicm  Ins.  Go.  (1809), 

2  Wash.  C.  C.  B.  857;  1  PhilUpe,  s.  624. 

(h)  Fracis  v.  Sea  Ins.  Co.  (1898),  3  Cam.  Cas.  229. 
(0  Mar.  Ins.  Aek,  1906,. s.  18,  sal>-B.  8  (b),  ante,  §  W,   See  po9t, 
§  609. 

(m)  Cantieie  ICeoeanioo  Brindisino,  [1912J  2  K.  B.  112;  3  K.B. 
452  (C.  A.). 
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of  trado  contemplated  by  the  insurance,  must  all  necessarily  Sect.  598. 
be  imputed  to  the  underwriter,  and  therefore  need  not  be  dis- 
closed by  the  assured;  hut  it  has  been  held  in  the  United  ^ 
"States,  and  apparently  on  very  good  grounds,  that  the  new 
•or  shifting  regulations  of  foreign  states,  by  which  the  pro- 
perty is  exposed  to  seizure,  if  privately  known  to  the  assured, 
ought  to  be  disclosed  by  him,  for  they  cannot  be  presumed 
to  have  been  necessarily  within  the  knowledge  of  the  under- 
-writer  (it). 

All  facts  lying  peculiarly  within  the  knowledge  of  the  Faetswhidi 

assured,  which  may  expose  the  property  to  risk  of  capture,  tb?pro^^ 
ought  to  be  disclosed  to  the  underwriters  (o).  *°  capture. 

Thus,  it  has  been  held  in  the  United  States,  that  not  dis- 

o 

closing  that  the  property  insured  belongs  to  a  house  estab- 
lished and  doing  business  in  a  belligerent  state,  will  be  a 
material  oonoealBi^t,  and  defeat  a  policy  made  in  a  neutral 
-country  "  for  whom  it  may  conoem  "  (p) ;  so  the  omission  to 
disclose  that  enemy's  property  embarked  in  a  neutral  ship 
was  covered  as  the  property  of  a  neutral,  was  there  also  held 
to  be  a  material  concealmait  vitiating  the  policy  (g).  Am 
l)y  the  Declaration  of  Paris,  enemy's  goods  on  board  a 
neutral  ship  (except  oontraband)  are  not  liable  to  capture, 
there  seems  to  be  no  reason  now  why,  during  a  war  in  which 
the  belligerents  are  strictly  observing  this  rule  of  the  Declara- 
tion, the  national  character  of  goods  carried  under  a  neutral 
flag  should  be  declared;  for  the  risk  is  no  greater  when  the 

(«)  Hoyt  V.  Onman  (1811),  8  Mass.  R.  336;  Blagge  v.  New  York 
Ins.  Co.  (1&04),  1  Oainm,  549;  1  FhiUips,  ss.  595,  596,  597;  see  aLbo 
'2  Duer,  516,  561. 

(o)  When  an  insiu'ance  is  effected  in  a  bellig^erent  country,  has  the 
underwriter  any  right  to  assume  that  the  property  insured  does  not 
belong  to  a  subject  of  his  own  sovereign?  If  he  wish  only  to  insure 
neutral  property,  should  he  not  protect  himself  by  having  a  warranty 
of  neutrality  inserted  in  the  policy? 

(p)  Bandny  v.  Union  Ins.  Oo.  (1809),  2  Wash.  C.  0.  R.  391,  cited 
1  Phillips,  s.  624.  See,  howem.  Bock  v.  CSieM^eake  Ins.  Oo.  (1S28), 
1  Peters,  S.C.R.  151;  1  PhiUips,  s.  625. 

(q)  Stooker  v,  Mearriiaaek  Fixe  ft  Marine  Ins.  Oo.  (1810),  6  Mass.  B. 
::220,  eiled  1  Philfipt,  •.  629. 
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goods  belong  to  a  belliger^t  tiian  when  they  boLong  to  a 
iieii(anil(r). 

The  "  Georgia '  had  beeai  in  the  service  of  the  Confederate 
Bictes  of  Amrka  as  a  oraiser  duzing  1863-4,  and  waa 
afterwards  laid  up  and  dinnantkd  in  Liverpool,  and  tfam 
purchased  at  public  auction  by  the  plaintiff,  who  converted 
her  into  a  oierchant  vessel.  When,  in  July,  1864,  he  pro- 
posed liOT  to  the  defendant  for  insnranoe,  it  was  as  The 
*  Georgia ,  . ,  chartered  on  a  voyage  from  Liverpool  to  Lisbon 
and  the  Portuguese  Settlements  on  the  West  Coast  of  Africa 
and  back."  SIm  wsscaptiired  on  her  voyage  by  a  war  steamer 
of  the  United  Stotee.  It  was  held  that  the  plaintiff  ought  to 
have  communicated  the  fact  that  she  had  been  the  Confederate 
(»ruiser,  and  oonsequently  that  by  reason  of  this  suppression 
the  policy  was  void 

Goods,  the  property  of  the  Bolivian  Government,  were 
insnied  against  cloture  for  a  voyage  up  the  Amazon  to* 
Bolivian  territory.  Ii  was  a  mattor  of  oominon  knowiedge 
that  the  frontier  region  was  in  a  disturbed  state,  but  the 
agents  of  the  Government,  who  gave  orders  for  the  insurance, 
had  also  private  informaticm  that  an  expedition  was  bdng- 
fitted  out  by  insurgents  to  intercept  the  goods.  Pickford,  J., 
held  that  the  non-disclosure  of  this  information  was  fatal  to- 
the  policy  (t).- 

A  ship  and  goods,  the  property  of  an  American  subject, 
^  were  insured  ''from  London  to  certain  ports  in  America 
against  all  risks,  American  cloture  and  seizure  included  "  ; 


(r)  Tkt*  rule  was  certainly  departed  from  in  the  late  European  war.. 
Urns,  hj  the  Bri^uii  Beprisals  Order  of  the  11th  Maroh,.  1915,  neutral 
▼eeeels  carrying  enflmy  goods  or  goods  of  enemy  origin  might  be  re- 
quired to  discharge 'them  in  a  British  or  allied  port,  and  the  goods,  if  not 
requisitioned,  were  liable  to  be  detained  or  sold  under  the  direction  of 
the  Prize  Court.  The  validity  of  this  Order  and  of  the  supplementary 
Order  of  the  16th  February,  1917,  was  affirmed  by  the  Privy  Council  in 
The  Stigstad,  [1919]  A.  C.  279,  and  The  Leonora,  [1919]  A.  C.  974. 

(«)  Bates  V.  Hewitt  (1867),  L.  R.  2  Q.  B.  695.  See  further,  as  to  this- 
case,  past,  §  609. 

(0  BepnUie  of  BoUvia  v.  Indflmnity  Mataal  Mar.  Ass.  CSo.  (1908),, 
14  Gobi.  Om.  IM,  1S6* 
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on  arrival,  the  ship  was  seized  by  the  American  government 
(foF  a  breach  of  their  Non-importation  Act),  on  account  of 
a  war  Avith  Britain,  wliich  had  broken  out  before,  but  was 
not  known  till  after,  the  policy  was  effected.  The  fact  that 
the  assured  was  an  American  subject  was  not  stated  on  the 
face  of  the  policy,  nor  disclosed  by  the  broker  to  the  under- 
writer. Lord  Tenterden  and  the  Court  of  King's  Bench 
held  that  the  suppression  vitiated  the  policy,  because  the  fad;, 
if  disclosed,  might  Rave  made  a  material  difference  to  the 
risk;  for,  if  the  property  had  been  British  owned,  they  said, 
the  owner  would  have  done  aU  in  his  power  to  prevent  the 
risk  from  occurring,  but  if  American  owned,  he  might  lend 
himself  to  the  purposes  of  his  own  government,  and  assia;t 
them  in  obtaining  possession  of  the  property  insured  {u) . 

599.  Unless  a  ship  was  within  the  exception  of  the  Convoy  Sailing 
Acts,  her  sailing  without  convoy,  during  the  operation  of 
those  Acts,  was  held  a  material  circumstance  to  be  disclosed  SawteU  v. 
to  the  underwriters.  A  broker  having  proposed  an  insurance 
on  the  "  Sophia,"  from  Bristol  to  Port  Mahon,  <&c.,  with 
liberty  to  seek,  join  and  exdiange  convoy  in  the  English 
and  Irish  Channels,  the  underwriter  stated  that  a  ship  called 
the  "Sophia,"  of  Bristol,  was  reported  at  Lloyd's  as  being 
then  at  sea  without  omvoy;  the  broker  was  afterwards 
informed  by  his  employer  that  this  was  the  same  ship.  The 
letter  containing  this  statement  was  not  communicated,  and 
the  Court  held  that»  as  the  ship  in  question  was  not  within 
any  of  the  excepticms  of  the  Convoy  Act,  the  concealment 
was  fatal  to  the  policy  (x) . 

If  the  ship  was  foreign  built,  and  therefore  not  within  Umg «».  Duff, 
the  scope  of  the  Convoy  Act,  the  fact  of  her  having  sailed' 

(m)  Campbell  v.  Innes  (1821),  4  B.  ct  Aid.  423.  Although  the  Avar 
did  not  break  out  until  July,  1812,  differences  had  arisen  somifi  tune 
previously  between  the  British  and  United  States  Governments,  and,  88 
Maclachlan  points  out  (Arnould,  6th  od.  p.  573),  the  fact  tliat  Ameri- 
can seizure  was  included  as  one  of  the  risks  in  the  policy  shows  that  the 
war  was  feaixxl  and  anticipated  when  it  was  effected.  The  point  that  the 
insurance  was  void  as  being  on  enemy's  property  was  not  taken.. 

(«)  Sawtell  V.  Loudon  (1814),  1  Marshall,  R.  99;  5  Taunt.  359. 
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without  convoy  need  not  have  been  communicated,  nor  yet 
tlie  fact  that  slie  was  foreign  built,  or  otherwise  exoepted 
from  the  operation  of  the  Act;  for  it  is  the  duty  of  the 
underwriter  to  obtain  such  information  for  himself  (?/). 

Where  an  insurance  was  effected  ou  goods,  to  return  live 
per  cent,  for  convoy  and  arrival,  the  non-oommunicaticm  of 
the  fact  that  the  vessel  was  to  be  a  running  ship  {i.e.,  that 
she  was  sailing  without  convoy)  was  held  fatal  to  the 
policy 

600.  The  "eireuuu^anoes  "  which  must  be  disclosed  to  the 
underwriter  include,  as  is  stated  in  sect.  18  (5)  of  the 
Marine  Insurance  Act,  1906  («),  "  any  communication  made 
to,  or  iaformatioii  received  by,  the  assured." 

Thus,  aU  material  informtttioiii  oommunicated  to  the 
assured  with  regard  to  the  state  of  the  ship,  or  dangers  to 
which  she  is  exposed,  in  the  course  of  the  voyage,  ought  to  be 
disckwed  to  the  underwriter,  and  not  only  certain  intelligence, 
but  even  doobtf id  rumoiirs,  if  not  too  remote.  If  information 
concern  matters  proc^eding  the  conimoncement  of  the  voyage, 
which  would  be  covered  by  the  warranty  of  seaworthiness, 
liOfd  Mansfield  aod  Lord  Elknborough  weie  of  opiniim  that 
it  is  unnecessary  to  disdoee  it(&);  under  a  time  policy  it 
may  be  otherwise  (c) . 

One  who  had  a  doubtful  aoooont  of  a  ship  like  his  own 
being  captured  caused  his  ship  to  be  insured,  withoat  com- 
municating to  the  underwriter  wh*at  he  had  heard,  and  the 
insurance  was  held  to  be  void  (d) .  So  also  where  the  owner 
of  a  ship  hefurs  a  doubtful  report  of  a  shipwzeok  which  he 
has  reason  to  think  may  relate  to  his  own  dhip,  he  must 
disclose  it  on  effecting  an  insurance  (e). 

(y)  Long  V.  Duff,  and  Long  v.  Bolton  (1800),  2  B.  &  P.  209. 

(ff)  Bdd  r.  Harrey  (1&16),  4  Dow,  97..  (a)  Ante,  §  675. 

(»)  Skmllired  v.  N«U  (17S8),  1  Fade,  Iim|.  499;  1  MarduOl,  Int. 
474;  Hiqnmd  r.  Bodscn  (1994),  4  Evi,  MO.  See  pott,  §  919. 

(0)  Bawffl  V,  nonfton  (1999),  4  H.  9;  K.  799;  09  L.  J.  9;  in 
emv,  99  L.  J.  &k.  #9. 

id)  Da  Gosta  v.  Seandaiet  (1728),  2  P.  Wma.  179. 

(e)  NidiolMm  v.  Power  (1999),  20  L.  T.  N.  S.  m. 
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A  policy  was  effected  on  the  24th  of  March  on  a  privateer,  Sect.  600. 
which  had  sailed  from  Jersey  on  the  6th,  and  reports  fin  Durrell  r. 
Jersey  that  some  French  frigates  were  about  the  coast,  and  ^^^y- 
had  made  a  capture  on  the  7th  of  ^larch,  continued  to 
prevail  until  the  plaintiff  sent  the  orders  on  which  the 
insurance  was  effected,  yet  he  had  not  said  a  word  about  them 
in  his  letter:  this  was  held  to  be  a  material  concealment 
which  vitiated  the  policy  (/) .    So  where  the  plaintiff  con-  Bcckwaite  v. 
cealed  from  the  underwriters  the  fact  that  he  had  received  a  ^"^ifi^rove. 
letter  from  the  Cape  of  GTood  Hope,  stating  that  there  were 
then  two  or  three  French  pri\  atoers  in  those  seas,  he  was 
nonsuited  on  the  ground  of  tha.t  ooncea^lment  (^). 

601.  Though  the  assured  be  satisffed  tha^t  a  report  or  information 
rumour  is  inoorrect,  and  ther^ore,  acting  in  good  faith,  do  ^J^^  '^^^ 
not  diBclose  his  intelligence,  the  coneeahnont  is  none  the  less  believe, 
f  ata.1,  if  tlie  mere  report  be  such  as  would  inliuence  an  under- 
writer.  It  is  not  for  the  assured  to  judge  whether  the  news 
be  true  or  false. 

The  plaintiff'  in  Liverpool,  on  the  8th  October,  wrote  to  his  Morriflon  r. 
broker  in  London  to  insure  5,0002.  on  the  ship  '  Cambria, ' 
and  a  similar  sum  on  her  height.  On  the  evening  of  that 
day  his  eye  niet  a  paragraph  in  the  Liverpool  Mercury,  which 
caused  him  to  telegraph  .to  his  broker  on  the  10th  tlius:  "  Since, 
writing  on  Saturday,  paragraph  in  Mercury :  *  Cambria  qy., 
Cameo,  frcMn  New  Orleans,  aground  on  North  Breaker.' 
To-day's  Mercury  says:  'The  vessel  on  the  North  Breaker 
reported  yesterday  as  the  Cambria  is  stated  to  be  the  Cameo 
from  New  Odeans?'  Can  you  find  out  at.Lloyd's?  Let  me 
know  before  acting."  The  *'  Cameo  "  had  also  gone  to  New 
Orleans,  and  the  broker  made  inquiries  that  satisfied  him 
that  the  ship  aground  was  the  "Cameo";  and  on  the  12th 
he  effected  a  policy  on  freight  with  the  defendants,  without 
mentioning  what  had  appeared  in  the  public  newspapers  or 

(/)  Durrell  v.  Bcderley  (iai6),  Holt,  N.  P.  2«3.  The  privateer,  it 
appeared,  had  actually  been  captured  by  the  Fresboh  on  the  7th  of 
March,  about  thirty  miles  from  Jersey. 

(</)  Bcckwaite  v.  Nalgrove,  cited  3  Taunt.  41. 
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ill  Lloyd's  list,  in  whidi  tlte  above  aunoimoemeiit  had  first 
i^»pearod  on  the  %th.    It  tnnied  oat  to  be,  in  liot,  the 

"Cambria,"  aud  the  concealment  was  held  fatal  to  the 

policy, 

Informatiou  602.  Even  tho.ugli  the  report  eventually  prove  to  be  totally 
efwtnS^^  iabe  and  imfaanded,  its  ocnmnunioatiosi,  as  we  have  alieady 
^   (i),  is  not  on  that  aooonnt  lees  indispensable,  if  it  would 


materially  have  influenced  the  judgment  of  an  underwriter  in 
assuming  tbe  risk  (Jc), 
Loose  "  Loom  nunooxa,  indeed,  wMoh  have  gathered  together, 

and  news  of  no  one  knowB  how,  need  not  be  communicated  ;  and' 
intelligence  may  be  so  general,  and  its  application  to  the 
aabjeot  inaweed  so  donbtfnl  and  remote,  that  tbe  aasored  need ' 
not  oomnranieate  it,  though  it  may  possibly  turn  out  to  have 
related  to  the  subject  insured  (m) .  For  the  sake,  however,  of 
oanticii,  a  iiill  disflliowii»  of  mmom  is  advisable. 

The  weather  ^03.  Whether  the  assured  in  a  retrospective  policy  is  bound 
the  ship's  to  discdoee  tbe  slate  of  weatiber  subeeqaently  to  the  ship's 
sailing  may  be  regarded  as  Tery  doubtfnl;  at  all  events,  it 
may  be  laid  doiwn  that  he  can  only  be  obliged  to  do  so  in 
oasefET  where  the  ship  has  tailed  Inotn  a  foreign  port»  and  he 
has  pfiYate  infcrmatimi  of  some  violent  storm  at  or  near  that 
port  within  so  short  a  period  after  her  sailing  that  she  km 
fwobal^y  been  0X|»Q8ed  to  it.  If  the  ship  has  sailed  from  a 
home  port,  tibe  underwziter  is  as  well  informed  as  tlie  aswired 
of  the  state  of  the  weather;  and  unless  the  storm  was  of  con- 
siderable violence,  it  wo,uld  not  be  likely  to  affect  his  estimate 
of  the  risk  (it) . 

{h)  JVIorrison  v.  Utrnmrnl  Mmm  las.  Oo.  (ms),  JU  Bt-  d  .J^^?* 
(i)  Ante,  §  590. 

{k)  Seaman  r.  Fonnereau  (1741),  2  Str,  1183;  Lynch  v.  Hamilton 
(1810),  3  Taunt.  37;  B.C.,  in  error,  Lynch  v.  Dtuwloid  (18U),  U 
East,  494. 

(I)  Ter  Gibbs,  O.  J.,  in  Durrell  v.  Bederley  (1816),  Holt,  N.  P.  289, 
285.    Yet  see  Leigh  v.  Adams  (1871),  25  L.  T.  N.  S.  566. 

(m)  1  Phillips,  Ins.  s.  610 ;  Euggles  v.  Greneral  Int.  Ins.  Go.  (18^25), 
4  Ums.  B.  74;  8.       in  error  (1827),  12  Wheaton,  408. 

(m)  See  tiie  two  Americaii  cases,  Ely  v.  HaUett  (1804),  2  Caine,  B 
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004.  Generally  speaking,  there  is  no  duty  in  effecting  an  Sect.  604. 
insoranoe  m.  ship  to  disclose  the  nature  of  the  cargo  shipped  Natrats  of  the 
or  intended  to  be  shipped,  although  with  regard  to  the  safetji 
of  the  vessel  one  kind  of  cargo  may  be  much  less  desirable 
than  aoother.  In  the  ahsmce  of  inquiry,  the  underwriter  will 
be  deemed  to  have  waived  any  such  disclosure.  There  may, 
however,  be  a  duty  to  make  the  disclosure  in  the  case  of  goods 
of  an  unusual  syid  particularly  dangerous  kind  (o). 

605.  The  port  of  loadijig  may  be  material.    Goods  were  The  true  poet 

ofloadinff. 

insuied  "  at  and  from  Genoa  to  Dublin,  the  adventure  to 
begin  from  the  loading  to  equip  for  the  voyage,"  but  tho 
goods  were  loaded  actually  at  Leghorn  and  not  at  Genoa, 
which  was  an  intermediate  port  into  which  the  ship  was 
oMiged  to  put  and  wait  five  mimths  for  ccmroy,  and  the  non« 
communication  of  this  fact  was  held  to  be  a  material  conceal- 
ment (jp). 

57;  and  Fiske  v.  New  England  Ins.  Co.  (1834),  15  Pick.  R.  310,  cited 
1  Phillips,  8.  677.  The  grwoA  ot  dacisioa  in  Ely  v,  HaUett  was,  that 
the  asBoied's  knowledge  was  preeise  and  specific,  his  commanicatioB 
vagne  and  genial:  he  knew  tiiere  had  been  a  vii^eiit  storm  at  the  port;  ^ 
he  only  emnmaiiieated  &at  these  had  been  "  blowing  wealii^  and 
severe  storms  on  the  ooaet."  Even  Ans  the  case  is  inter  apieen  fitru. 
See  the  comments  of  Daw,  vol.  ii.  pp.  399—401.  The  editors  submit 
UttA  the  diatinction  between  home  and  foreign  ports  has  lost  most  of 
its  cogency,  now  that  there  is  telegraphic  oommonioatioin  with  all  parts 
of  the  world,  and  that  the  assured  need  only  disclose  his  privato  informa- 
tion, when  it  is  such  as  an  underwriter's  ordinary  nieaiLS  of  information 
will  not  enable  him  to  acquire.  They  fail  to  see  why  such  information 
need  not  be  disclosed,  when  the  ship  has  trailed  from  a  home  port. 

(o)  This,  it  is  submitted,  is  the  effect  of  the  judgments  in  Mann, 
MacNeal  &  Steeves  v.  Capital  Counties  Ins.  Co.  (C.  A.),  Lloyd's 
list,  22nd  Dec.  1920,  reversing  Greer,  J.  (1»20),  4  Lloyd's  List  L.  B. 
57.  For  the  effect,  as  regards  non-disdosore,  of  a  ciAose  proridingt 
that  the  assured  dioidd  be  heUL  covered  at  an  ettra  pr^niam  in  eue  of 
any  incorrect  deseription  of  the  goods,  see  Hewitt  v,  Wilaon,  [1914]  3 
K.  B.  1181;  [1915]  2  E.  B.  789. 

(py  Hodgscm  V,  Biohazdson  (1764),  1  W.  Bl.  463.  Amould  states, 
on  the  Mtbcnrity  of  Hus  ease,  iAae  on^aalified  rule  tiiat  the  true  port  of 
loading  miuA  be  disclosed.  Goods  shipped  befoi*e  arrival  at  the  ter^ 
minus  a  quo  are  not  generally  covered  by  a  policy  in  the  ordinary  form. 
{Ante,  §  448.)  The  question  of  disclosure  of  tlic  true  port  of  loading 
does  not  therefore  arise.  Where  the  policy  is  framed  to  cover  <2:oods 
loaded  before  the  comnioncoiuent  of  the  risk,  the  editors  submit  that 
generally  speaking  the  actual  port  of  loading  is  iniiuatcrial.  The  fact, 
however,  of  such  a  delay  as  took  place  at  Grenoa  may  well  be  material. 
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When  it  wa«  known  that  the  ship  was  to  load  at  a  place 
called  Laguna  de  Io6  Padres,  a  meie  mu^umge  in  an  open 
fOttdslead,  whidi  was  unknown  to  underwriters  as  a  port  of 
loading  for  Europe,  and  the  risk  when  express  mention  of 
that  place  was  made  had  been  aliead;^  refused,  a  pciliey  on  the 
same  risk,  witiioat  farther  deswipdon  ol  it  than  at  andf 
from  the  port  of  Buenos  Ayres  and  port  or  ports  of  loading 
in  the  province  of  Buenos  Ajres,"  was  held  by  the  Exchequer 
Chamber  to  be  v<^d  on  the  ground  of  ooDoeahnent  (g).  So 
also  where,  ni^r  a  liomoe  to  call  at  any  places,  it  had  been 
arranged  to  take  cargo  at  an  unknown  and  dangerous  port, 
Mathew;  J.,  held  that  this  faot  should  have  been  dis- 
eloeed  (r). 

606.  If  it  be  intended  that  the  ship  shall  take  a  oouiaey 
which,  though  within  the  limits  of  the  policy,  may  not  be  the 
best  under  the  circumstances  of  the  voyage  insured,  this  in- 
tention should  be  disclosed  to  the  underwriter:  hence,  as  the 
oustomaij  oomse  of  the  voyage  for  a  riiip  insured 
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London  to  Janmioa  was  to  leOTpHPbaptain  at  liberty  to 
take  which  of  three  tracks  he  pleased  in  sailing  past  St. 
Domingo;  whene  he  was  limited  hj  his  instmotions  to  take 
onljr  one  «^  those  three  trades,  it  was*^held  that  the  failure  to 

communicate  this  faot  to  the  underwriters  vitiated  the 
policy  (s). 

If  a  ship  is  to  be  enqdqfedon  a  service  of  peculiar  danger, 
and  this  cannot  be  inferred  from  the  terms  of  the  policy,  it 
oug^t  to  be  communicated  to  the  underwriter;  as  where  the 
int^tion  is  tomaglLoj  her  in  tiie  foveign  emtigig^ing  trade  (t), 

on  the  ground  stated  by  the  Court,  viz.,  that  damage  might  have 
happened  during  the  ship's  stay  at  Genoa.  In  the  report,  it  may  be 
pomied  out,  the  insuranoe  is  stated  to  be  on  the  ship,  but  there  can  be 
nm»  doobi  that  this  is  »  mistake. 

(9)  Bmnvmat.  v,  Huiddna^n  (1870),  L.  B.  6  Q.B.  584;  reversing' 
tiie  jadgMut  below,  L.  B.  4  Q.  B.  523. 

(r)  LuBg  V,  UBum  ICuiae  Im.  (b.  (1895),  1  Cbm.  Ona.  11. 

(•)  MUUDewood  v.  KalM  (1797),  7  T.  B.  1«2;  ante,  §  889.  See  tiie 
observations  of  Bner  on  this  ease,       ii.  pp.  494,  496. 

(0  1  Emerigon,  172.  And  lee  kk  o^aioii  in  2  Yalin,  Tit.  des  Am. 
L     i.  6,  art.  49. 
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Neglect  by  the  captain  of  a  ship,  aware  of  her  having  S«ct.  606. 
sustained  an  acoident  which  might  be  the  cause  of  serious  Accident 
damage,  to  inform  his  owners  oi.  it  before  thej  effect  the  ^^^P* 
policy,  will  at  least  prevent  them  from  recovering  for  a  loss 
resulting  from  the  accident,  the  knowledge  of  which  he  has 
thus  been  the  means  of  concealing  from  the  underwriters  {u) . 

607.  It  has  never  been  decided  that  when  goods  are  Name  of  ship 

insured  by  a  floating  policy  and  the  assured  knows  by  what  fl^aUng 
ship  they  will  be  carried,  he  must  di8cl(^  its  name;  and  011  policy, 
principle  it  would  seem  that  the  insurer,  by  underwriting 
such  a  policy,  waives  this  information  as  to  the  ship,  and  m 
willing  to  take  a  risk  by  any  seaworthy  ship  {x).  When, 
however,  the  assured  knows  that  the  goods  will  or  may  be 
shipped  by  a  vessel  conoeming  which  there  is  intelligence 
material  to  the  risk,  he  must  when  insuring  disclose  the 
name  of  the  ship  instead  of  waiting  to  declare  the  shipment 
at  the  usual  time  {g). 

An  anonymous  letter  was  reoeived  at  Lloyd's  stating  that 
the  owners  of  the  "  Gtodida  "  intended  to  lose  her  on  her 
next  voyage.  A.,  aocostomed  to  opm  floating  policies,  on 
which  he  declared  shipments  from  abroad  as  he  heard  of 
them,  reoeived  intelli^;enoe  of  a  shipment  for  him  to  be  made 
hj  the  "  Oaodiiia."  He  was  aware  of  the  contents  of  the 
letter,  but  considered  them  unworthy  of  credit.  Under  these 
circumstances  he  opened  a  fresh  policy  believing  that  he 
should  be  able  to  dedaie  the  shipment  on  the  policy  already 

(«)  GladsfoniD  v.  Eiiig  (1818),  1  M.  &  S.        Stribley  v.  Imperial 
Marine  Ins.  Gb.  (1876),  1  Q.  B.  D.  Sffl.   See,  however,  ante,  %  584. 

(iP)  See  per  KaiuMd,  O.  J.,  Lynch  v.  HamUton  (1810),  3  Taunt. 
37,  89;  Knight  v,  CToteswwth  (1883),  1  Gab.  &  E.  48,  in  which  case  a 
usage  at  Lloyd's  to  disclose  the  name  of  a  ship  by  which  the  goods  are 

expected  to  come  was  set  up,  but  negatived  by  the  jury.  As  to  non- 
disclosure of  the  captain's  past  record,  see  Thames  &  Mezaey  CSo.  v. 
"  Gunford  "  Ship  Co.,  [1911]  A.  0.  529. 

(y)  Lynch  v.  Hamilton  (1810),  3  Taunt.  37;  Ljmch  v,  Dunsford,  in 
error  (1811),  14  Eaait,  494;  Leigh  v,  Adams  (1571),  25  L.  T.  N.  S. 
566.  See,  as  to  disclosure  on  opening  a  cover,  Republic  of  Bolivia  v. 
Lidemnity  Mut.  Mar.  Ins.  Go.  (1908),  Piokford,  J.,  14  Com.  Gas.  156. 
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^Q^-  wpe*^-  was  disappomted  of  this  expectation  by  advioee  of 
o^r  vesfldb  coming  to  hrn^  be&ie  adyioe  as  to  the 
**  Candida,"  and  when  soch  advice  did  come  forward  ho  was 
obliged  to  declai-e  her  on  the  fresh  policy.  The  Court  of 
Queen'a  Bench  held  that  the  conoealniNit  wias  material,  and 
that  he  ^waa  not  entitled  to  recover  (z) .  The  Court  did  not 
in  terms  hold  the  policy  to  be  void.  The  question  of  the 
validity  of  subsequent  dedaiations  in  respect  of  goods 
coming  forward  1^  other  yessels  was  not  raised;  but  it  seems 
to  folkyw  logicallj  that  the  policy  was  vitiated  in  foto,  and 
not  only  so  far  as  the  declaration  on  the  "  Candida"  was 
OQuoMned. 

2^^*  A  iMTOker  la  not  bonnd  to  disclose  the  name  of  the  peison 

on  whose  behalf  he  effects  the  insurance  (d) . 

Ooiitraot  608.  When  the  assured  has  entered  into  a  contract  which 

i|giafiitetli#  makes  the  risk  of  ttltkoale  loss  to  the  onderwriter  greater 

than  the  oaoal  one,  this  fact  ought  to  be  disclosed  (6). 
Lighterage        The  Thames  lightermen,  finding  that  the  law  of  common 

on  the  ' '  110  *  1      1  ^1  1  • 

oarnesB  bore  nara  iif«iL  them  when  it  gave  insonefs  recourse 
i^fainirt  thrai  for  lossee  iMit  the  oonsequenoe  of  negligence, 
formed  an  association  for  the  purpose  of  doing  the  lighterage 
on  the  terms  of  being  subject  for  loss  only  in  case  of 
negtigenoe,  o^led no  reoonrae  tmrn."  Underwriters  thm- 
upon  refused  to  subscribe  policies  containing  craft  risks, 
except  on  a  higher  scale  of  premium,  wherever  the  "  no 
recoorae  tonus  "  had  been  adopted  hj  the  aarared.  Policies 
on  goods  omitaining  the  craft  risk  were  effected  for  the 
plaintiffs  with  the  defendant,  after  thej  had  agreed  with  a 
particular  lightennan  that  he  should  lighter  all  their  goods 

(z)  Lei^'h  V.  Adams  (1871),  25  L.  T.  X.  S.  566. 

(a)  Glasgow  Ass.  Corpii.  v.  Symoiidson  (1911),  16  Coin.  Caa.  109. 
(6)  Tate  V.  Hyelop  (1»85),  15  Q.  J3.  D.  368;  see  also  Asfar  v. 
Biundell,  [1896J  1  Q.  B.  123.  lu  Property  Insurance  Co.  v.  National 
Protector  Insurance  Co.  (1913),  18  Com.  (  as.  119,  Scrutton,  J,,  con- 
sidered tiiat  this  principle  was  applicable  to  a  reinsurance,  "  subject  to 
tlie  same  clauses  and  conditions  as  the  original  policy/'  where  the 
or^pMl  wmbnei  of  iomranee  contained  an  unusual  clause  enlarging  tho 
liability  of  ^ 
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on  the  no  recourse  terms."  This  was  not  made  known  to  Wmt,  OOt. 
the  defendant,  and  therefoxe  the  policies  were  nSnderwritten 
for  a  lower  preminm  than  would  have  been  demanded  for 
craft  risk  coupled  with  "  no  recourse  terms."  A  loss  having 
occurred  under  these  policies  in  the  course  of  the  lighterage, 
this  action  was  brought.  The  Gourt  of  Appeal  considered 
that  it  had  not  been  proved  that  the  practice  to  employ 
lightermen  on  the  less  onero(u^  terms  was  general,  and  held 
that  there  had  beoi  ocmoedment  of  a  material  fact  whi(^  a 
fair  and  reasonable  underwriter  would  have  taken  into 
account  in  fixing  the  terms  on  which  he  would  accept  the 
risk,  and  that  such  concealment  vitiated  the  policies  (c). 

Lord  Coleridge  held,  in  The  Mercantile  Steamship  Com-  Cancellation 
pany  v.  Tyser  (d),  that  where  a  charter-party  contained  a 
daufle  giving  the  charters  an  option  to  cancel  the  contract  if 
the  ship  did  not  arrive  on  a  certain  date,  the  assured  on 
freight  was  bound  to  disclose  the  exist>ence  of  the  clause. 
The  reason  given  by  the  learned  Chief  Justice  was,  that  there 
was  no  general  nsage  (the  policy  was  made  in*  1875)  to  insert 
this  cancelling  clause  in  charter-parties,  and  that  it  enor- 
mously increases  the  risk.  It  is  submitted,  however,  that  the 
inaertioB  of  a  power  to  canoel  cannot  increase  the  risk,  and 
that  for  this  reason  Uie  feet  that  the  contract  contains  this 
term  is  not  material.  Lord  Coleridge's  own  decision  and 
that  of  the  House  of  Lords  in  a  later  case  (e)  show  that 
where,  in  oonsequenoe  of  perils  insured  against,  a  ship  does 
not  arrive  at  the  stipulated  date  and  the  power  to  cancel  is 
exercised,  the  underwr  iter  is  not  liable.  The  freight  has  been 
loat,  not  bj  any  of  the  perils  inaured  against,  but  by  the 
exercise  of  the  option. 

• 

(o)  Tate  r.  liyslop  (18«o),  15  Q.  B.  D.  368. 
(d)  (18«0),  7  Q.  B.  D.  73. 

(p)  Inman  Steamship  Oo.  v.  Bisclioff  (18«2),  7  App.  Cas.  670.  See, 
however,  Lord  Selhorne's  dictutn^  ibid.  p.  676;  and  see  posi^  §§  785 — 788. 
It  may  be  that  Lord  Ooleridge  meant  that  if  he  was  wrong  in  holding- 
idbak  ^  eimmao  of  tiie  option  did  not  eaoae  a  loss  by  a  peril  insured 
against,  the  poliey  woold  be  Toid  for  ooneealmient;  bat  this  ia  certainly 
not  what  he  is  reported  to  have  said. 
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••ct.  608.  If ^  however,  a  charter-party  contained  a  stipulation  that  if 
the  ship  did  not  taeme  in  port  on  a  given  day  the  oontraxst 
should  he  at  ^an  end,  without  the  exercise  of  any  power  to 
cancel,  it  would  seem  that  this  fact  is  material  to  the  risk 
in  a  pulksy  pa  iiei^t.  Far  if,  in  cQmequ^oe  of  a  peril 
insured  a^inst,  the  ehip  did  not  arnve  on  that  day,  thera 
would  be  a  loss  of  freight  caused  directly  by  such  a  peril  (/) . 

It  must,  however,  be  lementbered  that  when  the  insertion 
of  a  particular  tetm  in  a  nnxeaiitikeoiitrwst  has  heoome  very, 
general,  the  underwriter  will  be  deemed  to  have  knowledge 
of  it,  and  thenceforth  there  will  be  no  obligation  on  the  part 
of  tlie  aamred  jto  give  infcNniMttitm  of  its  inmticA  (g).  There- 
§om  it  may  ceaee  after  some  time  to  be  the  duty  of  the 
assured  to  give  information  as  to  the  terms  of  a  contract, 
the  non-disdosme  of  .which  would  at  an  eudiw  time  haive 
beioi  fatal  to  the  inMuaiioe. 

tli«t      609.  By  sect.  18  (3)  of  the  Marine  Insurance  1906,— 

uCSu  HOT 

In  tiie  abseuee  of  inquiry  the  It^owmg  oiioiuiisiaiioeB 
meed  not  be  disehjsed,  namely: — 

(a)  Any  circumstance  which  diminishes  the  risk; 

(b)  Any  cireuiiistance  which  is  known  or  presumed  to 

he  known  to  the  insurer.  The  insurer  is  pre- 
sumed to  know  matters  of  common  notoriety  or 
knowledge,  and  matters  which  an  insurer  in  the 
eidiBarj  eoone  bis  business,  as  sueh,  ought 
to  know; 

(o)  Any  circumstance  as  to  which  information  is 

waived  by  the  insurer; 
(d)  Any  circumstance  which  it  is  superfluous  to  disclose 
by  reason  of  any  express  or  implied  warranty. 

"  The  assured,"  said  Lord  Mansfield,  "  need  not  mention 
>    what  the  underwriter  kmmy  what  way  soever  he  oame  by 

if}  The  Alps,  [1893]  P.  ie9;  TIm  Bedouin,  [1894]  P.  1;  see  also 
ImmMA  SteMuMp  Go.  v,  JSaMt  (1882),  7  App.  Gu.  670,  682,  690; 
SeeHiah  Sluve  line,  Ltd.  v.  London  ft  Pm.  Mw.  Ins.  Oo.,  Lid.,  [19U] 

(0)  Bm  pmi,  §  eil;  Mar.  Ins.  Aol,  1908,  s.  18,  sab-s.  8  (b),  4»/iw. 


CHAP.  II.] 


CONCEALMENT. 


that  knowledge;  or  what  he  ought  to  know;  or  takes  upon  Sect.  609. 
himself  the  knowledge  of;  or  waives  being  informed  of;  or 
what  lefisens  the  risk  a^n^eed  and  undetrstood  to  be  run;  or 
general  topics  of  speculation;  or  every  causo  which  may 
occasion  natural  perils,  as  the  difficulty  of  the  voyage,  kind 
of  seasons,  probability  of  hurricanes,  earthquakes,  &c.;  or 
every  cause  which  may  occasion  political  perils,  from  the 
rupture  of  states,  from  war,  and  the  various  operations  of  it, 
upon  the  probability  of  safety  from  the  continuance  and 
return  of  peace,  or  frwn  the  imbecility  of  the  enemy  "  (h). 

The  assured  cannot,  however,  excuse  his  omission  to  com-  Material  facta 
municate  a  material  fact  on  the  ground  that  the  fact  had     the^*  4^ 
previously  come  to  the  knowledge  of  the  underwriter,  unless  underwriter's 
at  the  time  when  tho  contract  was  made  the  fact  was  present 
to  the  underwriter's  mind. 

In  the  case  of  the  "Greorgia,"  the  policy  was  effected  in  Bates  r. 
1864  on  a  vessel  which  had  been  a  Confederate  ci'uiser  in  the 
yeai^  1863  and  1864,  and  which  afterwards  was  dismantled 
and  sold  to  the  plaintiff.  The  **  Geoi^ia  had  been  notorious 
to  the  British  public  at  the  time  she  was  cruising,  and  after 
she  had  been  laid  up  in  Liverpool  had  been  the  su.bject  of 
oomment  in  the  London  newspapers  and  in  the  House  of 
Owranons.  The  defendant,  one  of  Lloyd's  underwriters,  had 
been  cognizant  of  all  this;  but  at  the  time  that  the  risk  was 
proposed  to  him  nothing  revived  his  recollection  of  these 
things,  and  it  did  not  occur  to  him  diat  this  might  be  the 
Confederate  cruiser.  Under  these  circumstances  the  jury 
found  that  the  defendant  was  not  aware  that  the  "  Geoi^ia  " 
he  was  underwriting  was  the  Confederate  cruiser,  but  that  at 
that  time  he  had  abundant  means  from  the  particulars  to  be 
found  in  the  slip  of  identifying  the  ship.  Tlie  Court  held 
that  the  previous  knowledge  possessed  by  the  defendant  did 
not  release  the  plaintiff  :from  the  duty  of  disclosure  (i). 

It  has  also  been  held  in  the  Supreme  Court  of  the  United  Facts  of  ^ 

which  the 

(A)  Carter  v.  Boehm  (1766),  3  Burr.  1909. 

(0  Bates  V.  Hewitt  (1867),  K  B.  2  Q.  B.  695;  U  L.  J.Q.B.  m 
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8«ek  609.  Stales  that  the  assured  cannot  excuse  his  omission  to  disclose 


underwriter's  material  facts  by  showing  that  they  were  actually  known  to 
^wiedge  18  iHidMwrite,  iBikaB  ih»  loHywkdge  of  the  latter  was  aa 
U^tl^^B.        and  particular  as  his  own  (k). 

Usa^^  610.  On  the  principle  that  the  assui-ed  need  not  disclose 

what  ^  aaderwritea*  ought  to  know,  it  has  been  decided  in 
eeirmil  earns  that  fmolSB  comprised  in  ike  general  usages  ci 
trade  need  not  be  communicated  to  the  underwriter;  e.g.,  the 
usage  of  the  Newfoundland  tradie  for  ships  arriving  oii  the 
ooast  to  be  employed  for  some  time  in  fishing  on  the 

Banks  (called  banking),  or  to  irtake  intermediate  voyages  in 
the  American  seas,  before  beginning  to  take  in  their  home- 
ward cargo  (i);  or  the  established  custom  during  the  great 
French  war  to  a  ship  insured  "at  and  from  Loodmi  or 
Eamsgate  to  Nantes,  with  liberty  to  touch  at  Ostend,"  to 
sail  direct  to  Nantes,  with  false  clearances  for  Ostcnd,  and 
Mse  bills  of  lading  purporting  to  be  made  at  Ostend  und 
expressing  that  the  goods  were  shipped  there  But  to 

dispense  with  communication  of  anything  done  according  to 
inage,  such  usage  must  be  general  and  universally  known  to 
all  engaged  in  tiie  trade  (n). 

UMMdelMwet      611.  Where  it  is  the  general  and  well^own  pradioe  to 

in  mercantile  .    ,       i  •    i     j?  i.'t 

oontcMli.      put  a  certain  clause  m  a  particular  kind  ot  mercantile 

oontraot,  Ae  underwriter  -is  presumed  to  know  that  the 

oontract  contains  the  dause,  and  therefore  the  assured  is  not 

(k)  Sun  Mutual  Ins.  Go.  v.  Ocean  Lm.  Co.  (18«2),  107  U.  S.  486, 

citing  2  Duer,  399. 

(0  VaUance  v.  Dewar  (1809),  1  Ounp.  608;  Ongier  v,  JmiagB 
(1800),  ibid.  505,  n.;  Kingarton  v,  EniblM  (1S08),  1  C^p.  608,  m. 
For  fnrUier  illuatawtiwMi  of  the  mmb  priiidi^,  see  Moram  «.  AMo^ 
(1812),  3  Gbmp.  200;  Dft  Coafca  v.  Ednrande  (1816),  4  Gump,  142; 
Btewwi  V.  Bdl  (1821),  6  B.  k  AM.  288;  end  eaam  deeided  on  ibe 
EMt  iMdia  tnde,  Mvader  «.  HepUae  (17S6),  8  Burr.  1707 ;  Gregory 
r.  CltfiBlie  (1784),  8  Doogl.  419;  Grant  v.  PSartoa  (1808),  1  T«mt.  MS; 
1  Manball,  Im.  289  ;  2  CSut^,  819. 

(«■)  Planch^  V.  Fletcher  (1779),  1  Dougl.  261.  See  BanwweU  v. 
CSmrdi  (1803),  1  Caincs,  217;  1  PhUlips,  s.  598. 

(«)  T^wuuit  V.  Hendeiwm  (1818),  1  Dow,  324. 
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hound  to  give  information  about  its  insertion,  though  the  Sect.  611. 
clause  may  tend  to  inerease  the  risk. 

In  time  charters  it  is  now  the  universal  practice  to  insert  Twenty-four 
the  so-called  "twenty-four  hours"  clause,  which  provides  ®  * 
that  paym^t  of  hire  i^U  cease  when  the  ship  luis,  from 
certain  causes,  become  inefficient  for  twenty-four  hours,  until 
she  is  able  to  resume  the  voyage.  And  when  the  "twenty- 
four  hours  *'  clause  is  put  into  immediate  (^ration  by  a  peril 
insured  against,  the  underwriter  on  freight  is  liable  for  the 
loss.  An  underwriter  of  a  policy  on  chartered  freight  knew, 
from  the  form  of  the  slip,  that  it  was  intended  to  insure  a 
time-freight.  The  CSourt  of  Appeal  held  that,  considering 
that  the  twenty-four  hours  "  clause  is  practically  universal 
in  time  charters,  the  assured  was  not  bound  to  disclose  the 
fact  that  the  duurter-party  contained  this  clause  (o). 

In  a  subsequent  case,  where  a  policy  was  effected  by  char-  Lump  freight 
terers  on  "  profit  on  charter,"  and  it  was  a  material  fact  that  ^ 
the  f rei^t  payable  hy  the  (^terers  was  a  lump  freight,  the 
Court  of  Appeal  held  that  the  assured  was  not  hound  speci- 
fically to  disclose  this  fact.    A  clause  for  payment  of  a  lump 
sum  for  f rei^t,  they  said,  is  a  usual  clause  in  charter-parties, 
and  the  obligation  specifically  to  disclose  tiie  contents  of  a 
charter-party  extends  only  to  unusual  clauses,  the  insertion 
of  which  the  underwriters  could  not  reasonably  have  antici- 
pated (p) .    So  ako  it  has  been  held  in  the  United  States  that  Cancellation 
underwriters  are  now  presumed  to'have  knowledge  of  can- 
cellation clauses  in  charter-parties  (g) . 

Similarly,  it  was  held  by  Bigham,  J.,  that  an  under-  Continuation 
writer  who  re-insures  a  time  risk  need  not  disclose  tiie  tact 
that  the  origi^ial  policy  contains  a  continuation  clause  (r). 

(o)  The  Bedouin,  [1894]  P.  1;  see  also  Salvador  v.  Hopkins  (1765), 
3  Burr.  1707,  where  it  was  held  that  the  underwriter  DiOed  not  be  told 
that  a  charter-party  of  the  East  India  Compdiiy  ooniained  a  dauie 
entitling  the  company  to  keep  ihe  ship  out  in  India  for  a  year,  there 
being  a  general  imge  of  the  East  India  trade  to  tliis  eieet. 

(^)  Asfar  V.  BlundeU,  [1896]  1  Q.  B.  123. 

(q)  Bvger  V.  Firemea's  Fund  Ina.  <So,  (18»8),  90  Fed.  R.  310. 

(j-)  CharleswOTtib  t?.  Fafeer  (190^),  6  Com,  Cas.  408. 

.^•"""VOTj*  I» 


[part  II. 


m^t.  612.      612.  Every   underwriter  is  presumed  to  be  as  well 


Generartrade  acquainted  as  the  assured  with  the  general  and  established 
Sj.!*''*"'**  iwtrictioiM  on  oonm^xaal  freedom  imposed  by  different 
stfttes  for  the  sake  of  revwiue  or  fancied  protecticMi  to  their 
interests  (s);  but  if  a  prohibition  be  of  recent  date,  or  only 
ocdMmftl  in  its  nature,  tiie  assured,  aiq^posing  him  to  have 
prmitB  means  ol  islcmmtimi,  oagbt  to  oommonioate  the  fact 
to  the  underwriter:  if  he  be  himself  ignorant  of  it,  of  ooorse 
the  rule  will  not  apply  (0* 

Where  part  ^^^^  jj-  ij^s  been  held  in  the  United  States  that,  under  an 
if  ^i^^d  iBsuranee  on  "  aU  lawful  goods,"  it  is  not  necessary  to  disclose 
prol^i^. '  that  they  are  ocmtraband  of  war,  or  that  such  constitute  a  part 
of  the  cargo  (u).  So,  in  this  country,  where  an  American 
neutral,  who  had  ^ected  an  insurance  on  goods  on  board  an 
Ajnerican  ship,  did  not  inform  the  British  underwriters  that 
enemy's  property,  not  included  in  the  goods  insured,  was  ^80 
en  board  the  same  ship,  no  objection  was  made  to  his  right 
of  moowery  («). 

Gmtwto  d       ii*.  As  to  ^  owtegito  o£  lioyd's  Lists  (which  are  now 
iMMirporated  in  the  Skipping  CkaeUe),  whether  tiie  undetr- 

(•)  Lew  «.  netehsr  (1780),  1  Park,  Ins.  507. 

(#)  Sm  Mi^  v.  Water  (1782),  1  Park,  Ins.  431;  1  ManhaU,  laa. 
118;  aad  tt©  Amercian  cases,  1  Phillips,  ss.  595  et  seq. 

(w)  Juhel  r.  Rhinelander  (1800—1802),  2  Johnson's  Cases,  120,  487; 
and  Seton  v.  Low  (1799),  1  Johnson's  Cases.  1,  cited  1  Phillips,  s.  628. 
OenenUy  speaking,  as  contraband  goods,  and  other  goocfs  on  board, 
tlie  property  of  the  same  owner,  are  liable  to  condemnation,  and  the 
ship  to  be  carried  into  port  for  inquiry,  the  nature  of  the  goods  ought,  it 
would  8eem,  to  be  declared.  This  is  the  opinion  of  Phillipe  (v<^.  i. 
s.  624).  The  owner  of  part  of  the  cargo  cannot,  howevw,  neoeaaarily 
be  expected  to  know  that  there  am  oontntMuid  g<ood&  on  board  belong- 
ing to  oiher  persons. 

(#)  Bate  V.  Kakei  (laW),  »  Haak,  28a.  Tfce  edtton  imitaM  to 
poini  Ml  thai  ttio  iiiiwtinii  «f  eoneealiMat  was  not  raised  in  this  case. 
Indeed,  a«ai«d  mmf  not  bam  Imom  tiiat  enemy's  goods  weald 
also  be  euried.  Befsce  tiie  Beelaration  of  Paris  the  faet  of  mmy's 
goods  being  oa  boaid  would  have  subjected  the  ship  and  cargo  to  delay 
and  dtitnrtiBfn^  as  the  ship  might  have  been  carried  into  port  for  the 
condemnation  of  the  goodau  It  may,  however,  be  said  that  the  under- 
writer had  no  right  to  assunie  that  a  neutral  shipownor  would  not,  in 
tiio  ordinary  way  of  trade,  carry  belligerent-owned  goods. 
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writer,  being  a  mem'ber  of  Lloyd's  or  a  subscriber,  and  as  91%, 
such  receiving  or  having  access  to  these  Lists  daily,  is  to  be 
affected  with  knowledge  thereof,  irrespective  of  its  being 
actual  knowledge^  so  as  to  be  bound  thereby  in  law,  is  a 
<}uestion  concerning  which  the'  cases  are  conflicting.  In  the 
earlier  cases  the  juries  were  directed  that  the  assured  need 
not  disclose  matters  of  faot  whidi  had  been  published  in 
Lloyd's  Lists.  For  instance,  upon  an  insurance  on  the 
■**  Lusitania  "  from  Brazil  to  Lisbon  being  proposed,  it  was 
stated  that  the  ship  was  out  fifty-seven  days;  but  the  fact 
that  another  vessel  wliioii  had  sailed  at  the  same  time  had 
arrived  at  Lisbon  ten  days  before  the  date  of  the  orders  to 
insure  might  have  been  learned  from  Lloyd's  List,  and  was 
not  stated.  Burroughs,  J.,  there  held  the  policy  was 
not  vitiated,  on  the  ground  that  "what  the  underwriter  by 
fair  inquiry  and  due  diligence  may  learn  from  the  ordinary 
sources  of  information  need  not  be  disclosed ' '  {y) .  A  similar 
(pinion  is  attributed  to  Erie,  C.  J.,  at  Nisi  Prius,  in  the 
following  terms:  "Actual  knowledge  is  not  essential;  if  the 
insurer  knew  he  had  the  means  of  knowing  the  fact,  then  it 
was  within  hia  knowledge.  If,  for  exam^,  he  knew  that 
he  could  learn  the  exact  cargo  at  Lloyd's,  and  chose  not  to 
ascertain  it,  knowing  or  believing  it  would  include  iron,  it 
was  within  his  knowledge"  {z).  To  the  same  effect  seems 
to  be  an  opinicm  expressed  by  Lord  Abinger,  m  hone  (a). 

In  the  last-mentioned  case  objection  was  taken  before  the 
■Court  to  tlie  admission  in  evidence,  on  the  trial,  by  Maule,  J., 
of  Lloyd's  Lists,  and  the  learned  judge  was  sustained  in 
thinking  them  evideiM^e.  So  far  tiiero  seems  to  be  no  ground 
for  doubt,  the  same  point  having  been  frequently  ruled  as  to 
the  admissibility  in  evidence  of  a  newspaper  which  the  party 

(y)  Friei-e  v.  Woodhouse  (1817),  1  Holt,  N.  P.  572.  So,  upon  6ho 
first  trial  of  Elton  v,  Larkina  (ISSl),  5  C.  &  P.  86;  8.  G.  (1832),  ibid. 
3«o;  8  Bing.  198. 

(2)  Foley  V.  Tabor  (1861),  2  F.  &  F.  662.  And  of.  Gandy  v.  Adelaide 
Jns.  Co.  (1871),  L.B.  6  Q.B.  746. 

(a)  Maokmtosli     MardiaU  (1843),  11  M.  k  W.  116. 

51  (2) 
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S«ct.  614.  against  whom  it  is  adduced  is  proved  to  take  in  regularly. 
^  It  is  up<m  die  n«t  point  tliat  the  diff«p«ioe  of  <^im<«  exists^ 

namely,  the  use  to  be  made  of  it  when  admitted  in  ©vidoice^ 
unless  the  particular  entry  in  it  can  by  evidence  be  traced  ta 
Ms  knowledge. 

In  Nicholson  v.  Power  it  was  not  necessary  to  ocmsideir  the 
point,  because,  although  the  same  entry  had  first  appeared  in 
IMjd'n  Lists  wMch  afterwards  iq^rpeared  in  the  Shipping 
Qmeite,  and  of  which  no  ni^ticm  was  made  to  the  under- 
writer, the  assured  had  peculiar  information  from  his  oaptam 
that  enabled  him  to  fix  the  entry  as  applying  to  his  owtt 
ship,  and  to  none  other  (6). 
Mflniaon  r.        In  Morrison  i\  Universal  Marine  Insurance  Co.  (c),  the- 
^Jbf  Oo.  defendante  w«#  subsorihers  to  Lloyd's,  and  the  entry  found: 
in  the  Lherpaal  Mercmry  newspaper  had  first  appeared  in 
Lloyd's  Lists,  where,  however,  their  underwriter  did  not 
disoover  it  until  after  he  had  initialed  the  slip;  and  as  the- 
briber,  yi^mitHng  his  own  knowledge  of  the  entry,  had  taken 
upon  himself  to  suppress  all  nttntkn  of  it^  this  oonoeahn«it 
defeated  the  policy.    Upon  the  point  here  under  ccmsidera- 
tiim,  BramweU,  B,,  said:  "  It  is  impossible  to  say  that  there 
is  any  role  of  law  or  any  principle  or  anthority  which  affects- 
the  underwriter  with  knowledge  of  what  is  ocmtained  in 
Lloyd's  Lists.    No  doubt  some  knowledge  may  be  assumed' 
in  the  underwriter— what,  I  will  not  attempt  to  define  or 
describe  ;  though  I  agree  with  what  was  Ihrown  out  by  my 
brother  Cleasby  in  the  course  of  the  argument,  that  the- 
'         matters  he  must  take  knowledge  of  are  matters  of  general 
knowledge,not  matters  relating  to  any  particular  diip.  But 
to  hold  that  the  underwriter  is  bound  to  carry  in  his  head  all 
that  is  contained  in  Lloyd's  Lists  relating  to  a  ship  in  which 
he  has  no  intfflrest,  rather  than  to  hold  the  owner  of  the  ship 
bound  to  disclose  it,  would  be  to  put  a  difficult  and  usdess- 

(6)  Nicholflon  V.  Power  (1869),  «0  L.  T.  N.  8.  MO.    Bm,  kowwrer, 
the  remarfai  off  (MElm,  O.  J.,  IM.  S 

(c)  MotriM  V.  Ufihmllfsr.  Im.  0».  (im),  I^B.  8  Ik.  40;  oa 
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Tjurden  on  the  underwriter,  while  the  opposite  view  puts  no  Sect.  614. 
difliculty  at  all  in  the  way  of  the  OAvner." 

This  view  of  the  law  thus  expressed  by  Bra m well,  B., 
was  ocmcurred  in  by  the  other  members  of  the  Court  of 
Exchequer;  and  Blackburn,  J.,  presiding  in  the  Court  of 
Exchequer  Chamber  upon  the  same  case,  expressed  his  con- 
currence in  this  with  the  Court  below  {d). 

It  may  be  gathered  from  this  last  case  and  the  case  0[fi  Smmmiry. 
Bates  V.  Hewitt  (e)  that  there  is  no  presumption  of  know- 
ledge of  particular  facts  concerning  particular  ships  on  the 
part  of  the  underwriter  merely  on  the  ground  that  such  facts 
have  appeared  in.  Lloyd's  Lists  or  a  newspaper. 

615.  The  sole  ground  upon  which  Lloyd's  Lists  are  Underwriter 
admissible  in  evidence  against  the  underwriter  upon  a  J^^fntation 
question  of  concealment  is  that  he  is  presumed  to  have  ^^^^ng 
consulted  them  with  reference  to  the  risk  proposed  before  Lloyd'i  Lwto. 
assuming  it;  if,  therefore,  there  has  been  any  false  repre- 
sentation made  to  the  underwriter  as  to  the  nature  of  the 

risk,  and  the  underwriter  acted  soldiy  in  reliance  on  that 
representation  without  in  fact  consulting  the  lists,  the 
presumption  that  he  knows  their  contents  of  course  falls  to 
the  ground.  If  in  sudii  case  there  have  also  been  the  con- 
cealment of  a  materud  fact,  this  will  avoid  the  policy, 
although  the  fact  concealed  might  have  been  learnt  from  the 
lists  (/). 

616.  If  the  intelligence  conveyed  in  Lloyd's  Lists  can  only  Private 

be  coameoted  with  the  risk  proposed  by  means  of  inf ormati<m  '^^^'^ 
which  the  assured  is  privately  possessed  of,  he  will  be  bound  with 

...  „  .  .      intelligence  m 

to  disclose  such  information  if  he  is  aware  of  its  connection  Lloyd's  Liats. 

with  such  intellig^ce  and  the  latter  makes  it  material,  and 

his  failure  to  do  so  will  vitiate  the  policy;  for,  although  in 

such  case  the  mere  fact  as  it  stands  in  Lloyd's  Lists  is 

presumed  to  be  known  to  the  underwriter,  yet  its  connection 

{d)  Morrison  v.  Universal  :Mar.  Ina.  Co.  (1873),  L.  B.  8  Ex.  197. 

{e)  (1867),  L.  R.  2  Q.  B.  595. 

(/)  Mackintosh  v.  Marshall  (1843),  11  M.  &  W.  116. 
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f»  with  the  risk  oaold  OEly  be  known  to  him  through  the 
iiif otmation  which  tlie  assipred  has  privately  reo^red  and 
withholds  (^). 


Gkueral 


intelligVBM. 

Decisions  in 
the  United 


017.  It  has  been  a  question  a  good  deal  canvassed  in  the 
United  States  how  far  maritinie  intelligenoe  inserted  in  the 
public  papers,  and  open  to  all  the  world,  need  be  stated.  The 
conclusion  upon  the  whole  appears  to  be  that  such  articles  of 
intelligMice  need  not  be  stated,  unless  they  apply  peculiarly 
to  the  case  of  the  assured,  or  unless  he  is  privs^tely  in 
possession  of  information  which  enables  him  to  infer,  with 
more  certainty  than  the  rest  of  the  public,  that  the  intelli- 
genoe  in  the  journals  is  in  fact  mateml  to  the  risk  {h). 
Mere  items  of  ordinary  shipping  intelligenoe  in  the  publio 
papers,  equally  open  to  both  parties  and  too  general,-  to  lead 
to  any  particular  application  to  the  risk  insured,  need  not  be 
communicated  (^) . 

Where  the  facts  in  question  are  comprised  under  the  head 
ol  marine  intelligraice  in  papers  actually  and  habitually 
taken  in  and  filed  at  the  office  where  tiie  insuranoe  is  diected, 
it  seems  a  fair  genei'al  presumption  that  the  insurers  "have 
examined  with  scMme  eare  the  items  of  marine  intelligence 
which  are  expressly  designed  speedily  to  diffuse  inf ormalaflii 
on  a  subject  so  immediately  interesting  to  them,  especially  in 
relation  to  vessels  belonging  to  their  own  port "  (A;).  This  is, 
however,  at  the  Ughest  only  a  prtmd  faeie  presumption;  no 
case  in  the  United  States  has  carried  it  beyond  this;  and  in 
New  York  and  Massachusetts  the  law,  we  are  told  by  Judge 


(f)  £fiie1i  V.  Dnnflford  (1911) j  U  East,  494;  Nicholson  v.  Power 
(Mii),  20  L.T.N.8.  m;  am  9ko  B«iw      Hewitt  (18d7>, 
t  Q.  B.  595. 

(A)  See  the  cases  cited  in  the  last  note.  See  also  Bepablio  of  !B<diyift 
V.  Indemnity  Mutual  Mar.  Ass.  CJo.,  ante,  §  598. 

(t)  3  Kent,  Com.  2«5;  1  Phillips,  9.  2  Duer,  480,  481;  and  see 
the  case  of  Buggies  v.  General  Int.  Ins.  Go.  (1825),  4  Mason,  74;  eited 
1  Phillips,  8.  610;  and  Akop  v.  Oom.  Ins.  CJo.  (1833),  1  Sumner,  B. 
461;  1  PhUlips,  ibid. 

(*)  Per  Shaw,  C.  J.,  in  Greene  v.  MerehantB'  Ins.  CSi>.  (1880),  10 
Pifik.  Mass.  B.  402;  1  FhillipB,  s.  606;  2  Dofir,  481. 
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Duer,  may  be  regarded  as  settled,  that  in  such  cases  the   Sect.  617. 
defence  of  a  ooncealment  is  only  to  be  met  by  direct  or 
eitctifflstantial  proof  ci  actual  knowledge  on  the  part  of  the 
underwriter  (Z) . 

In  one  of  the  cases  cited  in  illustration  of  this  position,  the 
defence  set  up  was  tiiat  a  letter  of  the  pkintiff's  alleged  to 
o(mtain  material  information  had  been  withheld;  the  answer 
was,  that  the  same  information  had  appeai'ed  in  substance  in 
a  New  York  Gazette  that  had  been  received  at  the  office  of 
the  defeondants,  and  was  on  the  file  there  when  the  application 
for  the  insurance  was  made.  The  judge  told  the  jury  that 
if  they  thought  the  newspaper  contained  all  the  information 
the  letter  did,  and  was  actually  seen  by  the  president  of  the 
Lisurance  Company  before  he  subscribed  the  policy,  and  that 
part  of  it  which  contained  the  information  read  by  him,  then 
the  omission  to  ccmimunicate  the  letter  was  immaterial.  The 
jary  foond  for  the  pkintfRMln  application  for  a  new  trial 
the  Court  upheld  the  direction  of  the  judge  (m). 

Where,  from  the  rate  of  premium  or  other  circumstances,  infe^n^j^ 
the  fair  probability  appears  to  be  that  the  insurer,  thougli  rate  of 
subsdrihtng  to  and  regularly  taking  in  the  Gazette^  could  ^'®°""°'* 
not,  before  completing  the  insurance,  have  read  the  paragraph 
conveying  the  informatioii  complained  of  as  withheld,  the 
TprknA  fade  presumption  is  repelled,  and  the  defence  of  con- 
cealment unanswered.  Thus,  an  insurance  was  effected  at 
New  York  on  a  sloop  from  Washington,  North  Carolina,  to 
Charleston,  South  Carolina.  The  premium  was  at  the 
ordinary  rate.  The  sloi^  had  been  in  fact  lost  on  Ocracocke 
Bar,  Noa'th  Carolina,  nine  days  before  the  policy  wag 
effected.  The  day  before  effecting  the  insurance  the  plaintiff 
had  read  a  paragraph  in  a  New  York  mercantile  gazette, 
stating  that  information  had  been  received  "that  a  New 
York  sloop,  bound  from  Washington,  North  Carolina,  to 
Charles^n,  South  Carolina,  had  been  stranded,  Thursday 
week,  on  O(a»oocke  Bar."   He  did  not  dbdose  this  fact. 


(1)  2  Doer,  481,  4tt. 

(m)  GhMone  v.  Mefdiaiili'  las.  Cb.  (1880),  10  Pkk.  Mass.  B.  402, 
'cHx^d  2  l)a«r,  481,  and  1  FiiilHpi,  %,  608. 
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Umtt.  617.  The  Insurance  Company  subscribed  to  and  n^gularly  i-eccived 
thb  Ckmtte  in  question.  It  was  contended  that  they  must, 
tberefioie,  be  held  to  be  as  weU  acqu^ainted  with  its  omitents 
as  the  plaintiff.  The  judge,  however,  held  that  the  plaintiff 
ought  to  have  disclosed  the  fact,  and  that  the  concealment 
imm  matenal  and  woiied  €be  poLioy.  Judge  Duer  adds: 
"  Tb©  rate  of  pretaiium  was  doubtless  considered'  by  the 
judge  as  such  conclusive  proof  of  the  ignorance  of  the  under- 
ivtitfflr  that  it  superseded  the  necessity  of  submitting  the 
fiMi^OD  to  the  jury.  Th»  Veidiot  mm  in  ooofonnity  with 
tbiS  charge  of  the  judge  and  no  attempt  avus  made  to  disturb 
il.  In  New  York  the  pfopriety  of  the  decision  has  never 
bMn  q[iieBtioiied  "  («). 


Nofching  need 

m  *  ^ 

which  the 

underwriter 

impliedly 

Inf onwd.  itf . 

In  case 

of  pnyateer. 


Need  oi 


618.  Another  principle  laid  down  by  Lord  Mansfield  in 
tk»  oeiel»rated  judgment  aiieady  cited  and  embodied  in 
seet.  18  (3)  (c)  of  the  l^uine  Insmsnoe  Aet^  is  Uiat 
nothing  need  be  disclosed  to  the  underwriter  which  he  himf- 
aelf  waives  being  informed  of.'  Thus,  to  take  the  illustration 
girai  by  his  Lonyiip  in  the  same  ease: — If  the  insnnnoe 
be  (m  a  private  ship  of  wiar,  fpom  port  to  port,  the  uiideiV 
writer  needs  not  to  be  told  of  the  secret  enterprise  it  is 
destined  upcMi,  for  from  the  natuve  of  the  oontiact  he  \»mves 
this  inffltWMilion  "  (o). 

Upon  the  same  principle,  an  insuranoe  on  a  ship  for  a 
homeward  voyage,  'at  and  from"  a  foreign  port,  implies 


(it)  BioieiUKMi  v.  The  Oomm.  Ins.  Co.  of  New  York,  Authon's  N.  P.  &. 
t2;  2  Duer,  480,  n.  (a).  Phillips,  in  his  statement  of  the  case,  adds 
a  fact  that  makes  the  decision  etill  stronger,  viz..  that  on  account  of 
the  intelligence  another  office  had  in  the  earlier  part  of  the  same  day- 
refused  the  risk.  1  Phillips,  s.  606.  For  the  iut'erence  from  the  pay- 
ment of  an  unusually  heavy  premium,  see  Court  v.  Martioeau  (1782),  3 
Dougl.  161;  post,  §  622. 

(o)  Carter  v.  Boehm  (1766),  3  Burr.  1909.  The  underwriter  on  ship 
in  general  waives  disclosure  of  the  nature  of  the  cargo:  see  Mana, 
MaoNeal  &  Steeres,  Ltd.  v.  Capital  &  CountkBS  Ins.  Co.,  anU,  f  604.  In 
Bropertj  Tnwuraiirp'  Oik  v.  Natioiial  F^oteotor  Insoranoe  Go.  (1918)*  1^ 
Cam.  Cm.  m,  Senrtton,  J.,  hdd  tbafc  tiie  woxds  wiihoat  notloe in  a 
nimuaBfie  poli^  eontaimng  tiie  loUowing  daiiae:  ''sobje^  wiUMnt 
noliee  to  tlw  Btmm  danns  and  ccwriHfaww,  fte./'  zdieTed  tlw  realtared 
imm  diwkwiiy  the  exigtence  «f  an  vanmal  ^muw  in  iho  oiiglBal  poKef . 
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that  in  all  probability  I'epai.i's  will  be  required  before  she  can  Swit.  HIS. 
sail  on  her  homeMrd  voyage;  the  £aot,  therefore,  that  she 
requires  to  be  detained  there  for  repairs  beyond  the  time  of 
her  loading  need  not  be  commuiiicatod  to  the  underwriter, 
who,  if  he  wishes  for  particular  information  on  the  point, 
ought  to  ask  tor  it  (p). 

So,  where  a  ship  is  iiisui'ed  "  at  and  from  ".  a  particular  Date  of 
place,    lost  or  not  loet,"  it  is  not  necessary  to  disclose  that  ^^^^^ediTe 
she  has  in  fact  sailed  before  the  policy  is  effected;  for  if  the  ^^jfl 
underwriters  want  to  be  satisfied  as  to  this  point,  they  ought 
to  inquire  into  it  {q) . 

An  insuranoe  "  at  and  from  "  a  port  by  no  means  implies  Delay  before 
that  the  ship  is  already  at  the  port  in  question,  and  ^t^^uuuaqm. 
consequently  information  that  she  is  not  then  there  is  not 
required.  But  as  it  is  implied  in  such  a  policy  that  the 
vessel  will  be  there  within  a  reasonable  time,  the  assured 
ought  to  communiGate  any  information  possessed  by  him  that 
this  reasonable  time  is  likely  to  be  exceeded,  otherwise  the 
insurer  may  avoid  the  policy  (r).  Yet  if  such  delay  in 
excess  be  excused  by,  a  general  usage,  such  usage  is  one  of 
tliOBe  things  that  the  underwriter  is  bound  to  know,  aiild 
therefore  need  not  be  mentioned  in  the  particular  case 

Where  the  owners  of  a  floating  dock  insured  it  against  Strengthen- 

!«.  «  .  voyage  by      1^  .  poHoy,  containing  the 

"seaworthiness  admitted,"  it  was  held  by  the  Court  of  seaworthiness 

admitted. 

Appeal  that  it  was  not  necessary  for  the  owners  to  disclose 
that  it  vequiied  speaial  sli^ragtfaMiing  for  the  voyage,  on  the 
ground  that  tihe  junderwritsfs  were  under  the  circumstances 


(p')  Bec'kwith  r.  Sydebotham  (1807),  1  Camp.  116.  As  a  justifiable 
delay  after  the  risk  has  attached,  however  prolonged,  does  not  put  an 
end  to  the  insurance,  it  is  submitted  that  the  assured  must,  when  the 
policy  is  retrospective,  disclose  any  extraordinary  delay  w^hich  has  taken 
place  since  the  beginning  of  the  risk.  See  Hodgson  v.  Bichardsoin 
<1764),  1  W.  Bl.  463. 

iq)  Fort  V.  Lee  (1811),  3  Taunt.  381. 

(r)  Mar.  Ins.  Act,  1906,  b.  42.   See  mife,  §§  47»,  480.  ' 
(»>  Per  Tindal,  C.  J.,  ia  :itount  v.  Ltutldm  (1831), «  Biag.  108,  121. 
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piit  on  inqiiuy  as  to  its  construction,  and  should  liave  asked 
for  farl^  infofBifttioii  if  iske^  lequired  it  (0* 

619.  On  the  same  ^nmofkb  it  is  that,  as  there  is  in  evevy, 
voyage  policy  an  implied  warranty  of  seaworthiness,  the 
assured  need  not  proffer  any  disclosure  as  to  the  ship  s  un- 
seAWorthinm  when  she  sailed.  The  underwriter  waives  his 
right  to  a  spcmtaneojus  disdoeoie  of  facts,  which,  whether 
disclosed  or  not,  will  exempt  him  from  his  liability,  as  heing" 
a  hieach  of  this  inqplied  wananty.  Hence,  in  an  action  on  a 
policy  "  at  and  froni  Mad^  to  Charleston/'  it  was  held  that 
the  captain's  lettere  from  Madeira  to  the  owner,  stating  that 
the  ship  liad  been  very  Leaky  on  her  voyage  thither,  need  not 
he  ocaoMiimealed  («). 

So  whei^  ttie  owners  of  a  ship  insured  "at  and  tnm 
Trinidad  to  London,"  &c.,  ^dtho,ut  communicating  the 
captain's  letter,  stating  that  he  had  been  obliged  to  have  a 
anivey  on  th^  iMp  at  Trinidad  "en  aooonnt  of  her  bad 
character,"  or  tbe  survey  which  accompanied  the  letter  and 
gave  tl^  ship  a  good  character:  it  was  held,  that  the  noin- 
iifldbaaie  of  1^  Ifstte  and  aoi^  to  the  imdenmterd  did 
Hit  yaoate  the  policy;  though  it  appeared  in  endfince,  that 
mdk  circumstance,  if  known,  would  have  enhanced  the 
pranimn  {x). 

In  a  time  policy  thwe  is  dq  wmnmaty  of  seawmthiness; 

and,  therefore,  material  faxjts  relating  to  the  condition  of  the 
ship  idien  the  policy,  attaches  must  be  disclosed  («/). 

A  ikm  policy  on  a  dup  to  iiiii  ixom  the  2l8t  of  Jannaiy; 
was  fleeted  cm  the  19Ch.  The  assured  ihm  biew  that  the 
ahip  had  been  ashore  on  the  2nd  of  January,  and  had  sprung; 

{t)  Cantierc  Meccanico  Brindisino  v.  Janson,  [1912]  3  K.  B.  452, 
affirming  Scrutton,  J.,  [1912]  2  K.  B.  112. 

(«)  Shoolbred  v.  Nutt  (1782),  1  :Marsliall,  Ins.  474;  1  Park,  Ins.  498. 
(a;)  Haywood  v.  Bodgers  (1804),  4  East,  690;  see  alM  Bednrltii  r. 
Sydebotham  (1807),  1  Camp.  116. 

(y)  BiuMil  V.  J^tonsbfrn  (1869),  29  L.J.Bk.  9.    flee  Qtaadj 
Addeide  1m,  Co.,  ro^y  §  eS6.  Tkb  nle  ia,  of  eooiaeb  fte 
ie  atoUted  in  »  toyage  poikj. 
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a  leak  and  been  forced  to  go  into  port  for  repairs.  The  Court   Sect..  619. 
of  Exchequer  held  that  the  non-coiniiiiiiiiioation  of  these  facts 
avoided  tha  ^\ioy{z). 

The  general  r,ule  is  that  no  circumstance  need  be  dis- 
cloeed  which  it  is  superfluous  to  disclose  by  reason  of  auj- 
eTpusfom  or  iiii|)lied  mRantjjy;  (a). 

020.  ££ ,  indeed,  tiie  imd^rwnter,  mm  though  the  policy  Where  the 
be  on  a  voyage,  particularly  calls  for  information  on  the  cdls fo"***^ 
subject,  then  the  assured  must  disclose  truly  all  that  he  knows  ^'"^onnation- 
in  the  seepeot  i»(|iui»d  (6). 

The  principles  upon  which  this  doctrine  rests  are  thus 
clearly  and  admiiubly  stated  in  Lord  Ellenborough's  judg- 
ment in  the  case  of  Haywood  v.  Bodgers: — "It  certainly/' 
said  his  Loidship,  "  w^opld  have  some  weight  in  guiding  the 
judgment  of  an  nnderwriter,  to  know  how  old  the  ship  was ; 
where  she  was  built,  whether  originally  British  or  foreign; 
what  was  the  focm  of  her  oonstr,uction,  whether  clinker  built 
or  not,  whether  copper  bottomed  or  not;  what  repairs  she  had 
received,  and  when,  and  in  what  docks  those  repairs  were 
done  to  her,  and  how  lately  before  the  voyage  insured;  and 
if  the  VspiyagB  weie,  as  this  was,  a  voyags  home,  what 
aooidents  the  ship  had  met  with  in  her  outward  voyage.  Al] 
this  may  be  very  pix>per  and  convenient  for  an  underwriter  to 
be  informed  ai,  before  he  takes  upon  him  the  risk,  and  all 
this  may  be  asked  of  the  assured;  and  if  he  should  withhold, 
on  being  asked  for  it,  any  material  part  of  such  required 
iuformiation,  his  p<dioy,  oould  not  be  sustained  for  a  moment; 

(;r)  Eussell  v.  Thornton,  supra.  In  delivering  the  judgment  of  the 
Court,  Bramwell,  B.,  said  (p.  13)  that  even  if  there  had  been  a  war- 
ranty of  seaworthiness  the  facts  ought  to  have  been  disclosed,  as  the 
ship,  though  made  seaworthy,  might  never  be  as  good  a  ship  as  before 
the  calamity.  This  dictum  does  not  agree  with  the  authorities  already 
cited.  The  l<^ical  consequence,  if  it  were  good  law,  would  be  that  in 
all  insuruMses  all  bygone  calamities  to  the  ship  ought  to  be  disclosedv 
See,  as  to  this,  post,  §  621. 

(a)  Mar.  Ins.  Act,  1906,  a.  18,  sab-s.  3  (d),  ante,  §  609. 

(6)  So,  aooocding  to  the  tftr.  Ins.  Act,  1906,  8.  18,  suh-s.  3,  anta, 
§  609,  itkoBlf  ^  in  tiiealmiioe  of  inquiry  "  "auit  the  drewinsfameee  tUtaro 
^mnofstod  need  not  be  diidond. 
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for  such  a  suppression  would  be  a  fraudulent  conoealm^t  of 
material  facts,  which  has  always  been  considered  as  avoiding 
the  {wlicy.  But  the  que^oii  is,  Is  it  the  duty  of  the  assured, 
in  the  first  instanoe,  and  as  a  oM^tum  precedent  on  his  part, 
to  inform  the  underwriter  of  all  these  circumstances  to  the 
extent  of  his,  the  assured' s,  own  actual  knowledge  on  the 
mihject?  His  LcMpddiip  answers  this  question  in  the  nega- 
tive, upon  tlie  grounds: — Ist.  That  the  underwriter  is  ex- 
empted from  the  effects  of  these  circumstances,  as  far  as  they 
i^uier  the  Mip  not  a  ^proper  objeot  of  insuramoe;,  for  if  the 
ship  be  not  seawortliy  at  ^  oommaioemeDt  of  the  risk,  he 
never  incurred  any  responsibility.  2nd.  From  the  almost 
abecdiite  inqmsibility  for  the  assured  to  state  (without  any 
speeiic  inquiry)  everything  whidi  the  underwriter  might 
have  deemed  material  to  the  question,  whether  he  should 
underwrite  at  all,  and,  if  so,  at  what  premium  (c). 


€te£tkm<rf      §81.  On  the  MriB  fffinoiple,  ihe  assured  on  peris^ble 

goods  is  not  bound  to  make  any  disclosure  as  to  whether 
they  were  in  a  damaged  condition;  because,  if  they  be  put  on 
boaid  in  such  a  state  as  to  praduoe  spontaneous  oombustioQ 
and  are  thereby  consume3,  the  assured  can  make  no  claim  in 
respect  of  the  loss  which  he  has  himself  occasioned  {d) . 

Upmi  the  same  principle  it  has  been  decided  that  the 
assured  need  not,  unasked,  disclose  all  the  bygone  calamities 
that  have  befallen  the  ship,  or  produce  his  whole  portfolio  of 
lettm;  it  is  mough,  in  the  first  iastaiioe,  if  he  comsnunicateB 
fully  and  truly  all  material  facts  velatiye  to  the  state  ihe  ship 
was  in  at  the  time  the  last  intelligence  left  her;  and  it  is  for 
the  underwriteiB  to  lequiie  further  information  if  they  wish 
it,  eepedally  where  tiie  letter  kid  belore  them  expressly 


casualties 


to 


(c)  Haywood  >k  Hodgers  (1804;,  4  East,  590,  597,  598. 


The  deci- 

HOBS  in  the.  United  States  follow  the  law  as  thus  laid  down.  See  'Walden 
V.  New  York  Firemen's  Ins.  Co.  (1815),  12  Johns.  R.  128;  Be  Wolf  v. 
Xew  York  Firemen's  Ins.  Co.  (1S22),  20  Johns.  E.  214  j  3  Kent,  Com. 
281}  2  Duer,  523  j  2  Parsons,  178. 

(dy  Boyd  V.  DoImhs  (ISll),  3  Camp.  133. 
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refens  to  a  prior  communication  as  to  the  state  of  the  ship  in  Sact.  est. 
the  earlier  part  of  the  same  voyage  (e) . 

622.  The  pajmeiit  of  a  very  high  premium  may  he  en-  inference  ' 
deuce  thAt  the  ttuderwriti^  aooepted  the  risk  as  an  unusually  ratTof**^ 
hazardous  one  and  waived  the  disclosure  of  a  particular  P'®""^- 
matter. 

A  Liverpool  niradbant  directed  his  London  broker  to  elect  Court  v. 
insurance  on  a  pri^  ship,  informing  him  by  letter  that  shimld 
the  ship  arrive,  he  (the  nuerchant)  would  send  up  an  express 
to  comlmunicate  the  fact.  The  broker  delayed  insuring  to 
give  time  for  the  arrival  of  iihie  express,  and,  none  having 
arrived,  effected  an  insuranoe  at  50  guim^as  per  cent,  without 
saying  anything  about  the  non-arrival  of  the  express.  It 
iwas  held  that,  under  droumstances  of  the  case,  and 
eepecially  the  enormous  amotmt  of  premium,  this  was  not  a 
fatal  concealment;  the  uilderwriter  ought  to  have 
inquired  (/). 

028.  Although  it  be  fatal  to  repxesent  untruthftdly  tiiat  Appt^en* 

previous  underwriters  have  taken  the  proposed  risk  at  the 
same  or  a  lower  premium  than  that  offered  (g),  yet  the 
assured  is  not  bound  to  disdoee  the  estimate  fonned  by  other 
underwriters  of  the  risk,  that  they  have  declined  it,  or  what 
their  apprehensions  or  opinions  were  respecting  it  (h) .  Nor 
need  he  ooioxiiiiiiieate  the  fears  and  ai^irehensions  of  foreign 
oomapondents,  or  even  the  state  of  his  owto  niind  as  to 

(e)  Freeland  v.  Glover  (1806),  7  East,  457. 

(/)  Court  V.  Martineau  (1782),  3  Dougl.  161;  Cantiere  Meccanico 
Brindisino  v.  Janson,  [1912]  3  K.  B.  at  p.  466.  See  Doer,  vol.  ii. 
pp.  568,  569. 

(ff)  SHbbald  «.  Bm  (1814),  2  Dow,  268. 

(4)  Lebon  v,  Qkn^  Jm.  Co,  (1894)  (C.  A.),  10  Tbnes  L.B.  517; 
OrUagom  Aw.  Gbrpn.  v,  BymimAaim  (1911),  16  Com.  Gas.  109.  Hie 
flame  has  been  held  in  ^e  United  Statet.  Buggies  v.  General  Int.  Ins. 
Oo.  (1825),  4  Mason,  74;  Clason  v.  Smith  (1812),  3  Wash.  are.  R. 
156;  1  Phillips,  s.  578.  In  Yager  v.  Guardian  Ass.  Co.,  Ltd.  (1912), 
108  L.  T.  38,  a  Divisional  Court  appears  to  have  held  that  a  fire 
policy  was  vitiated  by  the  failure  to  disclose  the  refusal  of  another  office 
to  continue  the  insurance. 
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matters  of  mere  opinian  (i):  it  is  enough  to  state  ilie  facts 
on  which  such  apprehensions  are  founded  (k) . 
BiQ  w.  mm.  The  assured  on  a  policj  on  a  ship  "  at  and  from  Biga,"  &c., 
at  the  time  of  effecting  the  policy  were  in  possession  of  a  letter 
from  their  correspondents  in  that  place,  stating  that  a  great 
sensation  had  heen  produced  there  hy  an  order  of  the  Russian 
Ger&nmmt  to  smd  the  papers  of  all  vessels  arriving  at  Eiga 
to  St.  Petersburg,  and  that  the  ship  on  whidi  the  policy  was 
effected  must  share  the  same  fate  with  the  rest;*  this  letter 
wm  not  shown  to  the  underwriters,  hut  the  broker  stated,  as 
a  ifoct,  that  the  ship's  papei^liad  been  Mat  to  St.  Petmhaig 
for  examination .  Lord  Ellenborough  held  that  it  was  enough 
that  the  bndwer  had  communicated  the  fact  of  the  ship's 
pspofs  leing  smt  to  St.  Petei«bttrg  for  examuiation  (J). 

Wfcutlesseus      624.  "The  assured,"  says  Lord  Mansfield,  "need  not 
^''**       disclose  what  lessens  the  risk  agreed  and  understood  to  be 
niii"(fii^). 

Thus,  to  take  the  instances  furnished  by  his  Lcwdship:  "  If 
the  underwriter  insures  for  thI^ee  years,  he  needs  not  to  he 
teld  any  circumstances  to  show  it  may  be  over  in  two;  so  if 
he  insuies  a  voyage,  with  lih^rfy  of  deviation,  he  needs  not 

to  be  told  what  tends  to  show  there  will  be  no  deviation  "  (w). 

Matters  $M.  Whwo  a  fact  is  a  matter  of  inference,  and  the 

<rf  infeieiiee.   ^^^1^^^!^      informing  the  j  udgmOTit  of  the  imdenrnt^  are 

common  to  both  parties,  the  assured  is  not  hoinnd  to  make 

aaj  oommunication  on  the  subject  (o) . 

By  the  rules  of  lieyd'e  ]p«i^8tor,  a  i^p  daseed  in  it  A:  1. 

for  seven  years  is  required,  in  order  to  r^itin  timt  oiaas^ 

(i)  Cantieio  Meccanico  Brindiaino  v.  Janson,  [1»12]  3  K.  B.  462; 
lie  the  judgment  of  Buckley,  L.  J-,  at  p.  471. 
(A;)  BeU  v.  Bell  (1810),  2  Camp.  479. 
(0  Bell  V.  Bell  (1810),  2  Camp.  475. 
(m)  See  Mar.  Ins.  Act,  1906,  s.  18,  sub-s.  3  (at),ante,  §  609. 
(«)  Carter  v.  Boehm  (1766,),  3  Burr.  1909. 

(o)  Per  Cockburn,  C.  J.,  Bates  v.  Hewitt  (1867),  L.  R.  2  Q.  B. 
596,  606;  Gandy  v.  Adelaide  Ins.  Co.  (1871),  L.  E..  6  Q.  B.  746. 
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to  undergo  a  half-time  survey  in  the  fourth  year.  If  the  Sact.  esff. 
survey  is  satisfactory  she  retains  her  ckss,  and  the  letters 

"  H.  T.,"  with  the  date  of  the  survey,  are  placed  opposite  the 
entry  of  her  name  in  the  register.  The  plaintiff,  the  owner 
of  a  vessel  dassed  A  1,  informed  Lloyd's  surveyor,  when  her 
half-time  survey  was  due,  that  he  would  not  continue  her  in 
Lloyd's  Eegister.  Shortly  afterwards  he  effected  an  insur- 
anoe  on  her  for  a  year  with  the  defendant^  who  at  the  time 
relerrod  to  the  register  and,  finding*  her  classed  A 1,  took  the 
risk  at  the  rate  for  a  ship  so  classed'.  Nineteen  days  after- 
wards, the  ship  was  struck  off  the  register,  and  suheequently; 
she  was  lost.  The  Court  of  Quel's  Bench  held^  Cookhum> 
O.  J.,  diss^ting,  that  the  plaintiff  was  not  hound  to  disclose 
the  fact  that  he  had  resolved  not  to  let  the  ship  undergo  the 
survey;  for  the  underwrite  ought  to  from  the 

entay  in  tl«  tlurt  tl«  time  for  thfWi^d  P«Be*, 

and  that  no  survey  had  been  held .  The  Chief  Justice  infused 
to  apply  the  rule  which  he  had  laid  down  in  Bates  v.  Hewitt^ 
en  the  ground  that  the  fact  which  was  not:  disclosed  was  at 
matter  of  positive  knowledge  to  the  plaintiff,  and  only  of 
possihle  inference  from  imperfect  materials  to  the  under- 
writer. (It  was  in  evidence  that  the  period  for  the  half-time 
survey  was  not  always  strictly  ohserved.) 

The  jury  found  that  the  fact  that  the  plaintiff  had  resolved 
not  to  oontinue  the  ship  on  the  list  wan  not  material.  The 
majority  of  the  Court  declined  to  say  that  this  finding  waa 
wrong.  Cockburn,  C.  J.,  however,  thought  that  this  fact 
was  material.  The  refusal  to  suhmit  to  the  survey,  he  said, 
led  fairly  to  the  inference  that  the  owner  was  conscious  that 
the  condition  of  the  vessel  had  so  far  deteriorated,  that  the 
result  of  the  survey  would  be  unfavourable.  Applied  to  a 
time  policy,  as  ^lis  ipasylfche  opinimi  of  the  Chief  Justice,  it 
is  suhmitted,  has  great  force  (p). 

626.  "  Whether  any  pajrticular  circumstance,  which  is  not  Materiality 

a  question 
of  taet. 

(py  Gandy  t;.  Adelft^  Ijoa  Go.  (1871),  L.  B.  6  Q*  B.  7U, 


St6  ODHCEdULMBNT.  [^^'^ 

Wm^  itc  discloeed,  be  materiid  or  not  is,  in  eadi  ease,  a  question  of 

fact  "(g). 

Materiality  of     Therefore  the  materiality  of  the  facts  concealed  is  a  ques- 
haS^^a^!  tion  mainly  for  the  jiwy,  whose  finding  thereon  is  not  lightly 
disturbed,  unless,  indeed,  it  is  dearly  agidiost  the  weight  of 
evidence,  or  the  result  of  erroneous  direction  by  the  judge 
presiding  at  the  trial  (r). 
Evidence         Whether  the  jury,  in  foriD&ng  their  judgment  upon  the 
witnesses.      materiality  of  the  fact  concealed,  may  be  assisted  by  the 
evidence  of  skilled  witnesses,  such  as  brokers,  underwriters, 
<&c.,  called  to  give  their  qpinion  whether  the  &ot,  in  their 
judgment,  was  one  which,  if  communicated  to  a  prudent 
underwriter,  would  be  likely  materially  to  influence  him  in 
his  estimate  of  the  risk,  is  a  question  that  has  been  very  much 
canvassed  in  this  country,  and  on  whieli  Hie  authoxities  are 
indecisive. 

Autliorities  Lord  Mansfield  (s).  Sir  Vicary  Gibbs  (^),  and  Lord  Den- 
iESigMB^j  man(ff)  have  maijutained  th»t  the  evid^oe  is  inadmissible; 

an  the  other  hand,  Lofd  Kenyon  (x),  Hoiroyd,  J.  (y),  hard 
Tenterden  (2),  and  Tindal,  C.  J.  (a),  have  all  held  this  evi- 

(9)  Mar.  Iw.  Aol,  IMS,  t.  18  (4)* 

(r)  Sc»  ymm  V.  Qlmr  (1804),  1  B.  &  P.  N.  R.  14;  Littledale 
Dixon  (1805),  ihid.  151;  Bridges       Hunter  (181*),  1  M.  &  S.  15; 
Elton  f.  Larkins  (1831),  8  Bing-.  198;  Westbury  v.  Aberdein  (1837,), 
2  M.  &  W.  267;  Mackintoah  v.  Marshall  (1843),  11  M.  &  W.  116; 
Gandy  v.  Adelaide  Ins.  Co.  (1871),  L.  H.  6  Q.  B.  746. 

(*)  In  Carter  v.  Boelim  (1766),  3  Burr.  1909.  Judge  Duer  points 
out  that  this  was  a  case  of  a  very  unusual  insurance,  not  against  any 
marine  risk,  but  against  the  capture  by  enemies  of  a  fort  in  the  East 
Indies.  The  previous  experience  of  a  broker  coulll  fornish  him  witili  no 
light  or  data  to  guide  his  judgmont  on  the  question  proposed  to  b© 
asked.   2  Duer,  783. 

(<)  At  N.  P.,  in  Darren     Bederley  (181«),  1  Holt,  288. 

(m)  In  Cami^U  v,  Baefaurds  (18S3),  5  B.  4c  Ad.  840. 
Chaorand  v.  Aagwitoin  (1791),  BBake,N.P.  48. 

(y)  BerUion  v.  lioagluaan  (1817),  2  Stark.  229. 

(s)  Bi^aids     Mnidock  (1880),  10  B.  &  Or.  527. 

(«)  Chapman  v,  Walton  (1833),  10  Bing.  67.  In  this  case  the 
i^aufla  of  brolDers  was  given  in  evidenoe,  not  on  a  question  of  knateriality, 
bnt  on  the  question  what  alterations  a  skilful  broker  would  have  made 
in  the  policy.  The  principle  involved  is,  however,  the  same.  See  also 
Elton  V.  Larkins  (1832),  5  O.  &  P.  3^92,  tried  the  year  before  the  decision 
of  Chapman  v,  Walton  and  Campbell  v,  Biokards. 
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denceadmisaiWe;  and  it  was  also  admitted  without  objection  Soct. 

m  two  reported  cases  which  came  respectively  before  Sir  ~ 

James  Mansfield  (6)  and  Lord  EUenWough  (c),  in  the 
Wer  of  which  it  had  a  material  influence  onThe  itdgmen^^ 
both  of  the  Court  and  jury.  j    s  , 

In.  the  United  States  the  leadmg  authorities,  indading  Law  iu  the 
Chanodlor  Kent  {d),  St««y,  J.  (e),  and  Jadge  Duer  f/)^  ""^^  ^"^"T 
aU  an  W  «f  the  «toi«ibility  of  this  ^dSce.     ^  ^'        "  T"*- 

farontweighed,     Amould's  opinion,  thow  which  have  been 

urged  against  ;t. 

Since  tlH»  toMBed  anthor  w«,te,  the  evidenoe  of  under- 
wntWB  «Dd  brokers  on  such  questione  has  been  frequently 
"sorted  to  without  objection  (i,);  and  it  ia  n«m  settled 
practice  to  admit  thnr  evidence. 

627.  The  burthen  of  pro«f«foonoealment  lies  on  him  who        ,  ^ 
pie.*  xt.    In  the  days  when  parties  to  the  ca««  co^dlot 
be  exMnined  as  witnesses,  it  waa  held  that,  whenever  it  wae 
proved  to  the  satiafiMrtion  cf  the  jury  that  the  assured,  before 

^\  T  ^  P^^"^  of  facts  which 

would  probably  have  induced  the  underwriter  to  decline  the 
nsk  or  ask  a  higher  premium  than  that  at  which  the  policy 
WM  actually  eSeotod,  Hh«  w«  a  feir  presumption  that  thi 
&eta  we«  not  communicated  (A).    In  the  present  state  of  the 

if)  2  Duer,  Ins.  783— 7«e.    Th»  mattnr  in  fclW  A- 
authorities  reviewed  in  the  ^T^,' 
Cases,  vol.  i.  See,  also,  ^„te.  §§  168-^  ' 

(?)  See,  e.g.,  lonidee  v.  Pender  (1874)  L  S  o  o  B  m    ti  . 

"Chaferfi  Ship  a>  ri9ni"  1  r  ^r*^  IV^^      ^  o>- 

A.— WL.  I. 
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tif.  law  it  would  not  be  safe  for  the  underwriter  defending,  if  the 
policy  was  effected  witii  him  penooally,  to  tety  on  evidsnoe 
to  this  effect  and  refrain  from  giving  evidence  in  person 
under  this  plea.  It  must,  moreover,  be  proved  on  his 
behalf— -1,  that  the  facts  wete  knOwn  to  the  plaintiff  belore 
the  conclusion  of  the  contract  and,  2,  that  the  oomma- 
nication  of  these  facts  would  have  influenced  a  prudent  under- 
writer in  fixing  the  premium  or  d^mining  whether  he 
wooM  take  the  risk  (k). 

(I)  Msr.  Int.  Ael,  IMS,  m.  18,  21.  {k}  Ibid.  s.  18. 
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work  deyotes  one  chapter  to  Express  Warranties,  another  to 
Definition  of    Implied  Warranties,  and  a  third  to  the  subject  of  Illegality 
wmm^vnd  ol  the  Bisk,  whioh  the  Act  treats  as  a  part  of  the  subject  of 
th^lC^?  lol  '^i^^mt^nties,  hj  laying  down  tiiat  'Ubim  is  an  implied  warranty 
as  to  the  legality  of  the  adventure. 

As  to  warranties,  generally,  the  thirty-third  section  of  the 
Act  provides  as  foUows: — 

(1)  A  warranfy,  in  the  following  sections  relating  to 
warranties,  means  a  promissoxy  warranty,  that  is  to  say, 
a  waxraniy  by  which  the  assured  undertakes  that  some 
pHrtieiilar  tiling  shall  or  shall  not  be  done,  or  that  some 
condition  shall  be  fulfilled,  or  whereby  he  affirms  or 
negatives  the  existence  of  a  particular  state  of  facts. 

(2)  A  warranty  may  be  express  or  implied. 

(3)  A  warranty,  as  above  defined,  is  a  condition  which 
most  he  exaetly  comphed  witii,  whether  it  be  material  to 
tiie  riflk  or  aol.  If  it  bse  not  so  complied  with,  iihen,  aiih- 
jeet  to  any  express  provisimi  in  tbe  policy,  the  insurer  is 
discharged  from  liability  as  from  the  date  of  the  breach 
of  warranty,  but  without  prejudice  to  any  liability  in- 
curred by  him  before  that  date. 

The  thirty-fourth  section  also  applies  to  warranties 
generally,  and  deals  with  exonses,  whether  valid  or  invalid, 
fornon-oompUanoe. 

It  is  in  the  following  terms: — 

(1)  Non-complianoe  with  a  warranty  is  excused  when, 
by  reason  of  a  change  of  circumstances,  the  warranty 
ceases  to  be  apphcable  to  the  circumstances  of  the  con- 
tract, or  when  compliance  with  the  warranty  is  rendered 
unlawful  b^  any  subsequent  law  (a). 

(2)  Where  a  warranty  is  btoken,  the  assured  cumot 
avail  himself  of  the  defence  that  the  breach  has  been 
remedied,  and  the  warranty  complied  with,  before 
loss(&). 

(3)  A  hteaeh  of  warranty  may  be  waived  by  the 
insurer  (e).  , 

.  ....  •  -  H* 

(«)  See  mfra,  §  636.  (6)  Infra,  §  688..  . 

(o)  Infra,  §  690. 
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The  thirty-fifth  section  takes  up  the  subject  of  express  Sect.  628. 
warranties-  in  particular,  and  provides  as  foUows:— 

(1)  An  express  Avarranty  may  be  in  any  form  of  words 
from  which  the  int^tion  to  warrant  is  to  be  inferred. 

(2)  An  express  warranty  must  be  included  in,  or 
written  upon,  the  policy,  or  must  he  contaimed  in  some* 
document  incorporated  by  reference  into  tiie  policy. 

(3)  An  express  warranty  does  not  exclude  an  implied 
warranty,  unless  it  be  inconsistent  thei*ewith. 

*As  provided  by  sect.  33,  sub-sect.  1,  of  the  Act,  a  warranty 
may  either  allege  the  existeoice  of  some  fact  or  state  of  things 
the  time,  or  pievioiiB  to  the  time,  of  making  the  policy: 
as,  that  the  thing  insured  is  neutral  property,  that  the  ship 
is  of  such  a  force,  that  she  sailed  on  such  a  day,  or  was  all 
well  at  such  a  time;  or  it  may  undertake  for  the  happening 
•of  future  events,  or  the  performing  of  future  acts:  as,  fhat 
the  ship  shall  sail  on  or  before  a  given'  day,  that  she  shall 
depart  with  convoy,  that  she  shall  be  manned  with  such  a 
•COTdpl^oient  of  men,  &c.'(<f). 

629.  It  is  a  fixed  and  long-established  rule  that  nothing  Expresg 
can  amount  to  an  express  warranty — i.e.,  to  an  explicit  con-  ^J^J^b?** 
^ition,  on  the  literal  truth  of  "which  the  validity  of  the  ™tjen 

on  the  face  of 

-oontraot  depei^e^unless  it  be  inserted  in  writing  on  the  the  poUoy. 

face  of  the  policy,  or  in  some  document  inc^i-porated  there- 
with by  reference. 

For  instance,  a  written  paper  stating  that  the  ship 
"  mounts  twelve  guns  and  twenty  men  "  was  held  not  to  be 
an  express  warranty  to  that  effect,  though  it  was  wrapped  up 

{d)  1  Marshall,  Ins.  353.  In  the  former  case  Marshall  terms  the 
stipulation  an  affirmative,  and  in  the  latter  a  promissory  warranty; 
but  the  distinction  between  the  two  classes  is  one  rather  of  form  than 
sobstanoe,  many  warranties  that  are  in  form  affirmative  being  in  fact 
•abo  pxooiinory,  as,  e.g.^  the  warraniy  that  the  diip  is  neutral  not  <mi1j 
aiBms  tiiat  she  is  so  at  the  date  of  tiie  policy,  bob  also  engages  that, 
as  far  as  dep«ids  oa  the  assured,  she  shall  oontiiuie  neutoal  thnrag^oat 
the  duration  of  the  r&dc:  see  sect.  96  of  the  Mar.  Ins.  Act,  IMS.  Tlie 
■Aot  ignores  Marshall's  distuftotioii  by  appiying  the  teem  ^^malnofy 
warnuity  V  to  both  classes:  see  sect.  88, 

1  (2) 
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"with,  and  enclosed  in,  the  policy  when  brouglit  to  the  under- 
writers for  sabflcriptioii  («);  and  the  deoisioai  was  the  saiue 
"with  regard  to  a  nnnlar  paper,  even  thoagh  wafered  to  the 
policy  at  the  time  of  subscribing' (/) .  It  is,  however,  now 
the  regular  practice  of  those  engaged  in  the  business  of 
insiifmnoe  to  have  elaiises  ecmtaining  warranties  printed  on 
dips  of  paper,  which  are  fastened  with  gum  to  the  polijcy, 
and  it  is  submitted  that,  in  view  of  this  practice,  the  ruling 
in  Si20  V.  Fletcher  would  not  now  be  followed!  (^). 
Sumb^  aKJioagh  it  is  absolutdy  essential  that  an  express 

warranty  should  be  written  somewhere  or  other  on  the  face  of^ 
the  policy,  or  in  some  document  incorporated  theiewithy  yet 
it  need  not  be  written  in  the  body  or  printed  part  of  ^ 
policy;  it  may  be  in  the  margin  or  at  the  foot,  and  written 
te^jZftfStey*^  either  in  the  usual  way  or  transversely  (h) .  As  is  recognized 
in  sect.  35  (2)  of  the  Marine  LiBaranee  Act,  1906,  tkete  are 
oases  in  whii^  bgr  distinot  T^^mnoe  in  the  policy,  a  document 
which  is  extrinsic  to  it  will  be  considered  as  incorporated 
with  the  contract,  and  its  literal  fulfiUuent  be  as  strictly 
enloioed  as  thoagh  it  were  aotoallj  inserted  in  writing  on 
the  ftm  of  the  insfsramCTt  («). 

Whether  a  riile  of  a  mutual  insurance  association,  incor- 
pmted  into  the  pdioj,  amounts  to  a  warranty  d^^encfo  {m. 
the  natnie  of  ^e  iiile.   A  role  that  diips  wera  not  to  nail 

(e)  Pawson  v.  ^afBerclt  (177»),  1  Doagh  12,  n,;  aeeord.  Higgiiiaan 
V.  Ball  (1816),  13  Mass.  %. 

(/)  Bize  V.  Fletcher  (1779),  1  Dougl.  12,  n.:  foUowed  in  Goddaid 
V.  East  Texas  Fire  Ins.  Co.  (1886),  67  Texas,  69;  60  x^jnerican  R.  1. 

(g)  See  Lord  Halsbury's  judgment  in  Bensaude  r.  Thames  and  Mf^sey 
Mar.  Ins.  Co.,  [1897]  A.  O.  612.  In  Goddard  v.  East  Texas  Fire  Ins. 
Co.,  supra,  the  Supremo  Court  of  Texas  held  that  a  slip  fastened  with 
gum  to  a  fire  policy  did  not  form  part  of  the  policy. 

(*)  Kenyon  v.  Berthon  (1778),  1  Dougl.  12,  n.;  Blackhurst  v.  Cockell 
(1789),  8  T.B.  860. 

(0  miegnm  v.  Eringle  (1832),  3  B.  &  Ad,  514;  Graham  v.  Barras 
(1884),  5  B.  k-  Ad.  1011.  The  role  was  eiBtabliahed  in  the  older  oases 
flf  BwillMlg^j  V,  Bmil  (1788),  1  H.M.  265,  and  Wood  r.  Worriey 
a7W),  2  H.B1.  874;  in  emr  (1798),  6  T.B.  710,  wliidi  were  oaseton 
fire  policies.  QtuBre,  wheOor  a  oiaaae  of  warranty  indorwd  fm  the- 
iMck  of  the  policy,  unleeis  aisiied  by  tiie  initials  of  ihe  parties,  oravfhtMd. 
tointliebodyol  theiastniBieitt,  wonldbeopeftttiTe.  1  Boar,  1V«. 
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from  certain  ports  mthin  certain  dates  was  held  to  be  a   Sect.  629. 
warrant  J ;  Avhile  in  the  same  case  the  Oourt  said  that  another 
rale,  providing  that  a  vessel  beftdhing  bef mre  or  after  a  speci- 
fied time  "was  not  entitled  to  reoovw  for  any  subsequent  loss 
until  survegred  and  reported  sufficient,  was  an  exception  (fe) . 

630.  The  fact  that  the  wx>rd  "  waraanted  "  is  used  in  a  "Warranted" 
policy  does  not  always  jwove  that  the  term  to  which  it  refers  I^J^^^ 
amounts  to  a  maxeaity.    Thus,  the  clause  "  warranted  free  »«»»ptioii. 
from  particular  average  "  is  not  a  waiTanty;  if  it  were,  the 
result  of  a  trifling  particular  average  loss  would  be  to  avoid 
the  insurance.    It  is  an  exo^^on  from  the  risk  undertaken 
by  the  underwriter. 

No  particular  form  of  words  is  requisite  to  constitute  an  No  peculiar 
express  warranty:  it  may  be  in  any  form'  of  words  from  ^^S^^^* 
which  an  intention  to  warrant  can  be  inferred  (2) .  The  word  *  ^vaaaaty. 
"warranty"  or  "warranted,"  for  instance,  is  in  no  case 
necessary .    The  words  "  to  sail  on  such  a  day,"  or    in  port," 
or  "  all  wdUl "  on  such  a  da{f,  or  "  carrying  so  many  guns  and 
so  many  men,"  &c.,  if  written  in  the  body,  at  the  foot,  or  on 
the  margin  of  the  policy,  would  amount  to  an  express  wad*- 
ranty  as  much  as  any  formal  dbuse  (m) .    Similarly  a  clause 
in  a  floating  poliqy,  "  dedamtioiis  of  interest  to  be  made 
....  as  soon  jas  possible  after  sailing  of  vessel  to  which 
interest  attaches  "  has  been  held  by  the  Privy  Council  to  be  a 
warranty,  not  merely  a  collateral  stipulation  tiie  breach  of 
which  would  only  found  a  claim  for  damages  (n) . 

In  some  cases,  indeed,  it  is  not  even  requisite  that  there  Nor  special 
should  be  any  explicit  clause  of  warranty  at  all;  far  instance, 
the  mere  deeoriptioii  in  the  policy  of  the  thing  insured  as 
being  of  a  certain  nation,  as  "  a  Danish  brig,"  "  the  Swedish 

(A)  Colledge  v.  Harty  (1861),  6.  Ex.  205;  20  L.  J.  Ex.  146.  See 
also  Bkasim      Douglas  (1835),  3  A.  &  E.  396i. 

(0  tTnioii  Im.  Sbo.  af  Oautoa,  Ltd.  p.  Wills,  [1916]  1  A.  C.  281,  at 
p.  287.  Sea  also  tcaidiiM>  IHa.  CSo.,  Ltd,  0.  OunpbeU,  [1917]  A.  O.  21«, 
ai  pp.  224,  225. 

(m)  Kenyon  v.  Bertbon  (1778),  1  Dougl.  12,  n. ;  Mar.  Ina.  Act,  1906, 
s.  85,  sub-s.  1. 
(»)  Union  Ins.  Soe.  of  Canton,  IM.  v.  Wills,  tupm. 


BmtL  fO._  ship  *  Sophia,'  "  &c.,  will  amount  to  an  express  waiTantj  that 
the  thing  insured  has  the  national  character  thus  ascribed  to 
it  iB  the  polifij.  Thus,  itheite  a  poliey  was  eieeted  on  goods 
"  on  board  the  *  Mount  Vernon/  an  American  ship,"  it  was 
0  held  that  this  description  of  the  ship  contained  a^  warranty 
that  she  was  an  Amerioui  ship,  aod  tberefoie  induced  a 
neoessitj  of  her  being  dooomsQied  as  Amerioan  ships  were 
bound  to  be  by  the  treaties  then  subsisting  between  the 
United  States  and  Franoe  (o). 
^**^P^^..  Anatteontwasmade  toposhthiscloc^nne  toezte 
%» cKtoHMB.  oontending  that  the  mere  fact  of  describing  the  ship  in  the 
policy  by  an  English  name,  as  the  "  Three  Sisters  "  instead 
of  the  "  Tres  Hermanas,"  ot  the  "  Mark  Antony  "  instead' 
of  the  *^  Maroo  Antonio/'  was  a  warrant j  that  the  ship  was 
English;  but  Lord  Eilenborough  held  decisively  that  no 
warranty  of  nationality  could  be  inferred  from  the  language 
in  which  the  ship's  name  was  expressed  in  the  poUcj  (p). 

That  a  strained  construction  must  not  be  put  on  a  state- 
ment in  a  policy,  so  as  to  make  it  a  warranty,  also  appears 
from  anothw  deekum  of  L<»nl  £UeQb<Hroiigh's,  i^mssk  the 
insnranoe  was  exptessed  to  be  "on  the  cargo  being  1,031 
hogsheads  of  wine,"  that  this  was  not  a  warranty  that  the 
whole  cargo  was  wine,  and  that  no  other  goods  would  be 
taken  on  board (9).  So,  also,  ealling  a  yeeeel  ''the  good 
ship  A.,"  in  a  time  policy,  is  not  a  warranty  of  seaworthi- 
ness (r). 

Btdrion  631  It  appears  to  have  been  decided  in  the  United  States 

fii^g^lQ    that  the  mere  allegation  of  a  fact  in  the  policy  is  not  a 

KP)  Baring  v.  Claggett  (18^)2),  3  B.  &  P.  201;  Baring 
C^iriitie  (1804),  6  East,  39«;  Lottiiaii  v,  Henderson  (1803),  3  B.  &  P. 
499.   Aad  wm  tiie  mam  im  Ae  Uaiied  Stetes,  1  miUps,  Im.  a.  757, 

www  ^w^^v# 

0?)  CSi^lMBi  V.  Colqgan  (ISU),  S  Gamp.  982.  See  abo  Beat  v. 
Smith  (1869),  L.  B.  4  Q.  B.  414.  Tkm  Har.  laa.  Aet,  1906,  Marcs 
in  teims  that    there  is  no  implied  wanaalj  aa  naifciBiiiiiij  of  a 

ship,  or  that  her  natiwiality  ihaU  iwi  he  nhiagnJ  kK&t%  tta  ride 

aect.  37. 

(^)  MuUer  v.  Thompson  (1811),  2  Camp.  610. 
(»•)  Small  V.  Gibson  (1860),  16  Q.B.  X41,  157. 
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warrant^',  where  it  is  clear,  from  the  terms  of  tiie  policy    Sect.  631. 


itself,  that  the  fact  alleged  can,  in  the  particular  case,  have  statement  of 
no  relation  to  the  risk.  In  a  policy  on  the  good  l^itish  character, 
brig  called  tlie  '  John  '  '  against  sea  risks  only,  this  mere 
descripti<»i  of  the  .ship  as  British  was  held  not  to  be  a 
warrantj'  that  she  was  such,  because  the  fact  of  her  being 
British  could  not,  on  such  a  policy,  have  affected  the  under- 
wriu^r's  judgment  of  the  risk(s). 

Phillips  oonsidero  this  distincticai  well  taken,  if  rigorously 
confined  to  cases  where  it  plainly  appears  that  the  fact 
alleged  could  not  possibly,  in  the  opinion  of  any  man,  have 
any  illation  Jto  the  riaks  insured  against  in  the  particular 
policy  (f). 

•These  cases  must,  howcAer,  be  of  excetxiingly  rare  occur- 
rence, and,  on  the  whole,  it  appears  better  to  avoid  entering 
in  any  ca^  into  the  question  of  the  materiality  of  the  fact 
alleged,  both  because  it  is  a  departure  from  what  has  hitherto 
been  regarded  as  a  hxed  principle  of  decision  with  regard  to 
Warranties  as  distinct  from  Bepresentations;  and,  secondly, 
because  it  ealls  upon  the  Court  and  jury  to  decide  upon  a 
point  most  difficult  to  be  ascertained,  viz.,  the  impossibilitj' 
of  the  underwriter's  has  ing  been  influenced  by  the  fact  thus 
impliedly  alleged.  Who,  for  instance,  in  the  very  case  cited, 
would  take  upon  himself  to  say  that  the  underwriter  might 
not  ha\  o  been  more  inclined  to  insure  a  British  ship  against 
sea-risks  than  one  of  any  other  national  character?  It  there- 
fore seems  better  to  discard  this  distinction,  and  to  lay  it 
down  generally,  that  every  allegation  contained  in  the  policy, 
whether  direct  oi'  indirect,  of  the  national  character  of  the 
thing  insured  amounts  to  a  warranty,  and  as  such  must  be 
literally  fulfilled  (f*). 

©32.  The  first  great  distineticm,  then,  between  an  express  Anexptew 
warranty  and  a  representation  is,  that  the  former  is  always, 

(*)  Mackie  V.  Pleaaania  (181<0,  2  Bina.  36S,  dted  1  BiilUpB,  g.  756. 
(0  1  Phniips,  las.  a.  758. 

{u)  Or,  in  other  words,  adopting  the  language  of  seet.  85,  gnb-aeot.  1, 
of  the  Mar.  Ins.  Act,  1906,  that  an  iateatioii  to  wamnt  is  to  be 
inferred"  from  any  such  •Ikgatioiu 
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an  exaot  ani 

literal 
falfilment. 


And  no 
inquiiy  can 

Ibc  flMMW 

iBto  its 
materiality 
or  imma- 
♦effi>li^« 


and  the  latter  seldom,  if  ever  (a;),  written  on  the  face  of  the 
poHcj;  the  eeoond  main  distinetaoo  betwe^  them  is,  tlMt 

while  a  represontation  may  be  satisfied  with  a  substantial  and 
equitable  compliance,  a  warranty  I'equires  a  strict  and  literal 
fulfilment,  t.e.,  what  it  arers  nrasl  be  liberally  true;  what  it 
promises  must  be  exactly  performed. 

Every  policy,  in  fact,  iu  which  an  express  warranty  is 
inserted  is  a  conditional  contract,  to  be  binding  if  the 
warranty  be  litmlly  complied  with,  but  not  otherwise. 
Amould's  opinion,  founded  on  the  view  expressed  by  some 
learned  judges,  was  that  any  failure  iu  such  literal  com- 
plianoe  avoids  the  policy  ah  mUio  (^).  In  the  language  of 
Lord  Mansfield,  "  The  contract  depends  on  the  event  taking 
place.  There  is  no  latitude,  no  equity;  the  only  question  is, 
has  that  event  happened?  "  (2^).  The  warranty  in  a  con- 
tract of  insnranoe,"  says  his  Lordship  in  another  place,  "  is  a 
condition  or  a  contingency,  and  unless  tliat  be  perfornied 
there  is  no  contract "  (a). 

H^M»  all  iaqoiry  into  the  materiality  or  immateriality  to 
the  risk  of  the  thing  warranted  is  entirely  precluded ;  and  so 
are  all  questions  as  to  a  substantial  compliance  with  the 
warranty.  It  is  perfectly  immaterial,"  says  Lord  Mans- 
field, "  for  what  pui-pose  a  warranty  is  introduced,  but,  being 
inserted,  the  contract  does  not  exist  unless  it  be  literally, 
complied  with."  "The  very  meaning,"  says  Ashurst,  J., 
"  of  a  warranty  is  to  preclude  all  questions  whether  it  has 
been  substantially  complied  with;  it  must  be  literally 
so  "  (a).  It  is  a  clear  and  first  paiuciple  of  insurance  law," 
says  Li»d  Eldon,  "  that  when  a  thing  is  warranted  to  be  of  a 
particular  nature  or  descripticm,  it  must  be  exactly  what  it  is 
stated  to  be.  It  is  no  matter  whether  material  or  hot;  the 
only  question  is,  is  this  the  thing  de  facto  I  have 
aigmed?  "  (b).    Thus  where  a  horse  insuved  by  a  marine 

(x)  Arnould  said  "  never  " ;  but  see  ante^  §  532. 
(y)  2nd  ed.  p.  629,    See  further  on  this  point,  post^  §  634. 
(2)  In  Hibbert  v.  Pigou  (1783),  1  Marshall,  Ins.  376. 
(a)  In  De  Hahn  v.  Hartley  (1786),  1  T.  R.  345,  346. 
(6)  Per  Lord  Eldon,  in  Newcastle  Jj'ire  Ins.  Co.  v,  Macmorran  (1815), 
3  Dow,  255. 
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policy  Was  described  as  "by  SoultX  St.  Paul  (mare)  "  and  it 
was  found  that  the  pedigree  was  inecwrrecdy  stated,  the  Privy 
Council  held  that  these  woi-ds  of  description  amounted  to  a 
warranty,  and  that  the  assured  could  not  recover  for  the  loss 
of  the  horse  {c) . 

033.  Hence,  although  the  loss  may  not  have  been  in  iie  Breach  and 

'  °  "  loss  need  fiot 

remotest  degree  connected  with  the  breach  of  the  warranty,  be  connected, 
the  underwriter  is  none  the  less  discharged  on  that  account 
from  all  liability  for  the  loss  if  the  warranty  have  been  in 
fact  broken. 

Thus,  where  a  ship  warranted  4x)  sail  with  convoy  had  in 
fact  sailed  without  it  and  went  down  in  a  storm,  the  under- 
writer was  held  not  liable  for  this  loss  {d). 

Even  where  the  warranty  relates  to  a  period  antecedent 
to  the  ooiiimencement  of  the  risk  under  the  policy,  and  the 
breach  of  warranty  is  remedied  before  the  ship  sails  on  the 
voyage  insured,  it  will  be  equally  fatal. 

A  ship  was  insured,  on  a  slaving  voyage,  "at  and  from  De  Haha  r. 

■  -  ■  £[artlev. 

Africa  to  her  port  or  ports  of  discharge  in  the  British  West 

Indies,"  and  a  memoraudum  was  inserted  in  the  margin  of 
the  policy  that  the  ship  had  "sailed  from  Liverpool  with 
fourteen  six-pounders,  swivels,  small  arms,  and  fifty  hands 
or  upwards,  copper  sheathed  "  :  it  appeared  that  the  ship 
had  actually  sailed  from  Liverpool  with  only  forty-six  men 
instead  of  fifty,  but  that  within  twelve  hours  of  leaving 
Liverpool  she  had  taken  on  board  at  Beaumaris  six  addi- 
tional hands;  and  express  evidence  was  also  given  that  the 
ship,  between  Liverpool  and  Beaumaris,  was  quite  as  safe 
with  forty-six  men  as  she  could  have  been  with  fifty.  The 
Court  unanimously  held  that  it  was  an  express  warranty; 
that  it  had  been  broken  by  the  ship  sailing  from  Liverpool 

(c)  Yorlcsliire  Ins.  Vo.,  L*d.  v.  Campbell,  [1917]  A.  C.  218. 

id)  Ilibbert  v.  Pigou  (1783),  1  Marshall,  Ins.  375;  2  Park,  Ina.  * 
-694.   See  also  Yorkshire  Ins.  Co.,  Ltd.  v.  Campbell,  supra. 
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with  only  forty-six  men,  and  therefore  that  the  policy  was 

void  ///  toto  (e). 

Accordingly,  it  is  now  expressly  provided  by  the  Marine 
^suraoce  Ael,  1906,  tliat  "where  a  warranty  is  broken, 
the  assured  cannot  avail  himself  of  the  defence  that  the 
breach  has  been  remedied,  and  the  wanaaty  oompUed  with^ 
before  loss"  (/). 

Bat  "a  breach  of  warranty  may  be  waived  by  the 

insurer  "(^). 

BiMciKrf  iii.  A  breach  of  warrauty,  however,  whether  express  or 
ii^o^^ce  implied,  only  discliarges  the  insurer  from  liability  as  from 
sImMik'^  ^       breach,  without  prejudice  to  any  liability 

incurred  by  him  before  that  date  (h).  This  appeai-s  to  havo 
always  been  the  law  as  regards  implied  warranties.  Thufl^ 
if  a  ship,  insured  'at  and  from "  a  port,  sails  in  an  uuiea- 
worthy  state,  this  breach  of  the  implied  warranty  of  sea- 
worthiness does  not  avoid  the  policy  as  regards  her  stay  in 
port  (»).  And  the  Act  now  makes  no  distinction  on  this  point 
between  wimrantieB  express  aad  implied. 

ft35.  Ho  cause,  however  sufficient;  no  motive,  however 
good;  no  neoeesity,  however  irresistible,  will  excuse  non« 

compliance  with  an  express  warranty.  Even  the  direct  and 
irresistible  operation  of  a  peril  expressly  insured  against  in 
the  policy  is  no  excuse  non-compliance;  thus,  where  a 
ship  warranted  to  sail  on  a  given  day  Avas  prevented  from 
doing  so  by  an  embargo  laid  on  by  a  British  governor,  thia 

.  («)  D©  HaiiD  V.  Hartley  (1786),  1  T.  Ji.  343;  affirmed  in  the  Exch 
Ch.  (1787),  2  T.  R.  188,  o. 
if)  Seek  84  (2). 
if)  Sect.  U  it}. 

(A)  M«r.  lag.  Aeft,  1908,  a.  88,  Mb-s.  8.  ISus 
a  poiBt  which,  heime  the  Act,  was  an  open  one,  and  aa  to  which  tlMro 
were  eoaflictiiig  opiainM.   VkS^igB  and       AaMriean  aitliMiRliee  mm 
in  laTonr  of  the  law  as  now  dedared  (see  1  Flullipa,  ai.        771),  a 

view  which  the  present  editors  considered  the  more  reataaUe  one  (see  * 
Arnoiild,  7th  ed.  §  634).    Arnould  took  the  view  that  every  bf«aeh  of  aa 
express  warranty  avoided  the  policy  ab  initio,  and  herein  he  appears  to 
Iiave  had  the  support  of  Lord  Mansfield:  see  Amoukl,  2ad  ed.  p, 
(0  Annen  v.  Woodman  (1810),  3  Taunt.  299. 


General  rule 
is  that 


excuses  uon* 
compliance. 
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breach  of  the  express  warranty  was  held  to  avoid  the  policy.  Sect.  ess. 

although  such  embargo  came  expressly  within  the  words 
"  restraints  and  detainment  of  kings,  princes,  and  people," 
&c.,  which  were  perils  expressly  insured  against  in  the 
policy  (k).  - 

636.  There  are,  however,  two  cases  in  which  it  was  Exceptions 
suggci^ted,  before  the  Act,  that  compliance  with  an  express 
warranty  might  be  excused — 1.  If  the  state  of  things  con- 
templated by  the  warranty  were  to  cease;  or,  2.  If  a 
subsequent  law  should  render  compliance  with  a  wanantj 
illegal.  These  exceptions  to  the  general  rule  have  been 
expressly  recognized  by  t  he  Marine  Insurance  Act,  1906  (/),* 
which  provides  that  "Non-compliance  with  a  warranty  is 
excused  when,  by  reason  of  a  change  of  circumstances,  the 
warrauty  ceases  to  be  applicable  to  the  circumstances  of  the 
contract,  or  when  compliance  with  the  warranty  is  rendered 
unlawful  by  any  subsequent  law." 

Thu;^,  if  during  war  a  warranty  to  sail  with  convoy  at  a  ^ 
future  time  from  some  foreign  station  were  inserted,  the 
intervention  of  peace  before  the  period  at  which  the  ship  was 
so  to  sail  would  excuse  the  necessity  of  compliance;  for  it 
would  be  only  fair  to  presume  that  the  parties,  when  they 
inserted  such  a  condition  into  the  policy,  contemplated  the 
continuance  of  that  state  of  things  which  alone  led  to  its 

ik)  Here  v.  Wliitmore  (1778),  2  Cowp.  784;  2  Park,  The  case- 

of  Havolock  l:  HancUl  (1789),  3  T.  11.  277,  which  is  cited  by  Phillips 
(vol.  i.  ^.  770)  ill  support  of  the  contrary  view,  is  not  in  reality 
inconsistent  Avitli  the  stat<^m.ent  in  the  text.  It  only  decides  that  when 
there  is  a  warranty  that  the  ship  shall  be  employed  in  a  lawful  trade, 
this  means  employed  in  a  lawful  trade  by  her  owners.  See  post, 
§  €37 ;  and  see  Mr.  Arthur  Cbhea's  note  in  tlie  Law  Quarterly  Beview, 
April,  1895,  yok.  xi.  p.  119.  According'  to  the  dedamtioiL  in.  Qore  ir. 
Whitmore,  as  reported  by  Oowper,  the  ship  was  warraaied  to  sail  on 
or  before  the  2Sth  el  Joly,  1774^,  free  from  oapftme  and  from  all  re- 
ftraints  and  detainments  of  kin|pi,  It  would  se^,  tiier^oie,  tiiat 

capture,  restraints  of  kings,  &c.,  were  not  perils  insured  against,  bui 
perils  excepted,  as  is  said  by  Phillips  (vol.  i.  s.  772).  As,  howeTer, 
the  loss  tor  which  the  assured  was  suing  vriaa  a  loss  by  captoxe,  it  seems 
clear  that  the  report  is  inaccurate,  and  that  the  inflnranoe  was  mffaiaut 
and  not  frpe  from  Ol^taie,  &0. 

(0  Sect.  34(1). 
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insertion.  The  principle  here  is  cessmte  ratione,  cessat 
lex{m). 

It  is  an  old  principle  of  law,  that  if  a  nw\  covenants  to  do 
a  thing  which  is  lawful  at  the  time,  but  an  Act  of  Parlia- 
ment comes  ill  aiid  hinders  him  from  doing  it,  the  covenant 
is  repealed (»).  "The  same  rule,"  said  Amottld(o),  "ex- 
taids  to  warranties;  and  it  may  be  stated  g^rallj,  that 
compliance  with  a  warranty  will  be  dispensed  with  if  it  be 
rendered  unla\\  f  ul  by  a  law  enacted  since  the  time  of  making 
the  pdicy.  If,  however,  a  compliance  with  the  wAmnty 
was  unlawfiil  at  the  time  of  making  the  policy,  the  contract 
was  then  void  on  the  ground  of  the  illegality." 

Phillips  (p)  also  states,  on  the  authority  of  Brewster  v, 
Kitchin,  that  compliance  with  a  warranty  is  dispensed  with, 
if  made  unlawful  by  subsequent  legislation.  :Mr.  Arthur 
Cohen,  however,  pointed  out,  before  the  :\Iarine  Insurance 
Act  was  passed  (g),  that  Brewster  v.  KitdHn  by  no  means 
decides  the  point;  it  merely  shows  that  the  performance  of 
a  stipulation  or  promise  is  dispensed  with,  if  it  be  rendered 
unlawful  by  subsequent  legislation;  and  it  has  no  applica- 
tion to  a  condition.  "  Indeed,  it  is  dear  on  principle  and 
authority,"  he  said,  "that  where  a  contmct  is  made  subject 
to  a  condition,  and  compliance  with  a  condition  is  rendered 
unlawful  by  subsequent  l^ri«lati<Hi,  the  result  is  to  make  the 
contract  it»eM  voidable "  (r).  Performance  of  a  warranty 
in  a  marine  policy  is  not  a  stipulation  for  the  breach  of  which 
an  action  lies,  but  a  condition  precedent  to  the  liability  of  the 
underwriter.  But  notwiiligtuiding  this  weighty  criticism, 
the  rule  appears  now  to  be  established  by  the  statute. 

See  Duer  on  Kepreaentations,  89,  90;  1  PhiUiM.  s.  424*  1 
PUWIM,  Ml.  '  ' 

vii)  BTCfwgter  V.  Kitchin  (ie98),  1  Ld.  Baym.  321;  S.C,  reported 
m  Brewilnr  «.  KitdMn,  1  Sdk.  198. 

{&)  2ad  ed.  p.  6S8.  (^)  i  PhiUips,  s.  769. 

(?)  lAw  Qnaiierly  Betriew,  April,  1896,  vol.  xi.  p.  118. 

(r)  Mr.  Ooten  flitod,  in  nq»pof|  <kP  ihit  stetoment,  Gomyns'  Digeat 
Condition  D.  (8) ;  v.  Quy  (IMO),  16  Q.  B.  418:  Brown  v.  Mayor 

of  London  (1881),  St  L.  J.aP.  210;  MM  «i  OMiaete.  m  ed. 
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637.  A  warranty,  like  every  other  part  of  the  contract,  is  Sect.  637. 
to  be  construed  aocordin£F  to  the  understanding  of  merchants.  Construction 

_      _   _  ,        ^^  J.       -  of  a  warranty 

It  must  be  construed,  said  Lord  Esher,    aceordmg  to  it«  by  meroantUe 

ordinary  acceptance  among  the  class  between  whom  the  docu- 
ments  passed,  unleae  by  usage  it  has  acquired  a  wider  oi* 
narrower  interpretation  among  men  of  that  class."  "The 
same  broad  rules  of  construction,'"  said  Bowen,  L.  J.,  "  apply 
to  the  interpretation  of  a  warranty  as  apply  to  all  commercial 
documents  "  (*) .  Thus,  a  warranty  does  not  bind  the  aflsured 
beyond  the  commercial  import  of  the  words,  but  it  binds  him 
to  their  full  extent.  This  principle  is  illustrated  by  the 
following  caaeB: — 

Where  a  policy  on  ship  contained  a  clause  "  wiarianted  no  Hart  v. 

^  >j    1.  Standard 

iron  .  '.  .  exceeding  the  net  registered  tonnage,   the  Court  Mar.  Ins.  Co. 
of  Appeal  held  that  "iron"  included  steel,  the  intention  '.'Ifon" 
being  to  exclude  a  class  of  cargo  having  o^rtain  physusal 
qualities.    The  Court  therefore  decided  that  the  policy  was 
rendered  void  by  the  shipping  of  a  quantity  of  steel  in  excess 
of  such  tonni^  {t). 

A  warranty  "no  mining  timber  carried"  was  held  not  to  Meaning  of 

e  it  ^  ■)•>     '       '*  no  mining 

be  broken  by  the  carriao-e  of  a  cargo  of     sleepers,    viz.,  timber." 
sawn  timber,  which,  according  to  the  length  of  the  pieces, 
could  be  used  in  the  construction  of  small  tramways,  «ich 
as  were  laid  in  collieries,  or  to  support  the  roof  in  mines,  but 
was  not  specially  put  on  the  market  for  use  in  mining  (m). 

Again,  a  warranty  that  the  ship  insured  should  carry  Meaning  of 
"  thirty  seamen,  besides  passengers,"  was  held  to  be  satisfied  p^^^™**"' 
although  only  twenty-six  mariners  had  signed  the  ship's  Stnpart. 
register,  and,  to  make  up.  the  number  thirty,  the  plaintiff 
reckoned  the  steward,  oook,  surgeon,  some  boys,  &c.;  evi- 
dence being  given  that  boys  are  included  under  the  term' 
seamen  by  mercantile  usage,  and  the  jury  being  of  opinion 
that  the  word  seamen  in  this  policy  meant  persons  employed 
in  navigation  as  distinct  from  passengers  (x) . 

Tn)  ]rai^  V.  standard  Marine  Ins.  Co.  (1889),  22  Q.  B.  D.  490-^501. 

(n  Ihid. 

(a)  Aktieselskabet  Grenland  t\  Janflon  (1918),  35  T.  L.  R.  135. 
(jr)  Bean  v.  Stupart  (1778),  1  DouJl^^M 
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Where  a  policy  contained  a  warranty  that  the  vessel  should 
^■iShSSi ml ^  insured  beyond  a  certain  amount,  Mathew,  J.,  held 
mmmA  Ids.   that  such  a  wmtOB^mB  not  hnAom  by  die  owner^aking  out 
^i^"^  a  new  policy  to  cover  the  probable  deficiency  upon  a  policy 
effected  with  an  underwriter  who  had  become  insolvent, 
although  thereby  the  total  nomimd  immanoe  «(SOeeded  the 
ainoQBt  limiled  ia  llie  warranty  (t/). 

Sd^ity  ^  policy  on  "hull  and  machinery  '  contained  the  proviso, 
lfiit.  iM.Co.  ^  5,00(M.  wamnted  uniB8lued,'^aad  tlie  qu€8ti 

ins  aasured  had  broken  this  warranty  by  effecting  'p.p.i." 
or  "honour'"  policies  on  disbursements.  Kennedy,  J.,  held 
that  aueh  policies,  altiiough  void  at  law,we!re  an  infringe- 
ment of  the  warranty  (z).  "The  main,  if  not  the  whole, 
object  of  the  warranty,"  said  the  learned  judge,  "is  to  give 
the  insurer  a  pledge  of  the  good  faith  of  the  assured,  and  of 
his  diligeooe  in  preserving  the  thing  assured  by  reason  of  . 
his  remaining  his  own  underwriter  to  the  extent  specified  in 

the  warranty  Looking  alike  at  the  obvious  aim  of 

such  a  warranty  as  this  and  the  fair  meaning  of  the  word 
'uninsured'  in  a  ooirafmercial  document  of  this  kind,  as  it 
must  be  taken  to  have  been  understood  both  bv  assuror  and 
assured  by  the  light  of  their  common  knowledge  of  the 
J  universal  treatment  of  an  '  kmour '  policy  in  the  insurance 

world,  I  am  of  opiniim  that  the  clause  ought  to  be  construed 
as  a  warranty  by  the  plaintiff  that  as  to  5,000Z.  he  was  not 
covered  by  any  msk  insurance  as  is  treated  in  practice  and 
according  to  the  usage  of  commercial  men  as  an  effectual  in- 
surance." The  learned  judge,  however,  held  that  the  policies 
on  disbursements  did  not  cover  the  subject-matter  of  the 
policy  on  "hull  and  machinery,"  and  therefore  did  not 

(jr)  General  Ins.  Co.  of  Trterte  t^.  Gory,  [1897]  1  Q.  B.  335.  A 
time  policy  oi  a  tag  wm  mxyimml  to  be  void  if  the  warn  insured  for 
jBOve  Ukuk  SSS,6S0  doDan.  The  poliey  did  aoi  wrer  ]iav%«ti«m  out- 
aide  ef  eerlaiii  Haiti.  The  tag  meai  on  a  voyage  oatnde  iiMM  limite, 
and  a  poliej  wae  takes  o«t  to  eapplwaont  her  iwearaneeii,  wh^  warn 
for  tiie  fan  asMMuit.  It  was  held  tiMii  the  wananty  waa  not  brokea.  Sfc. 
Panl  Fire  &  Marine  Ins.  Co.  v.  KnickerbodLer  (1899),  93  Fed.  B.  981. 

(s)  Boddid^  V,  Indeouitiy  Mntoal  Mar.  Ins.  0».,  [IW]  I  Q-  B.  S86. 
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infringe  the  warranty.    On  this  ground  his  decision  was  Sect.  687. 
affirmed  in  the  Ck>urt  of  Appeal  (a),  where  both  Lord  Eshar, 
M.  R.,  and  Smith,  L.  J.,  expressly  reserved  their  opinion  on 
the  point  whether  the  warranty  could  be  infringed  by  an 
insurance  which  is  a  nullity  at  law  (b). 

In  the  oaae  of  a  ship  insured  "  in  any  lawfbl  tiade/'  it  baa  "Lawful 
been  held  that  the  words  "lawful  trade"  must  be  confined      **i  u 

Havelock 

to  the  trade  on  which  the  ship  ^vas  sent  by  her  owners,  and  Hancill.  ^ 
therefore  that  the  assured,  who  had  sent  her  on  a  lawful 
voyage,  was  not  precluded  from  recovering  for  a  loss  oooa- 

sioned  by  her  being  banatrously  employed  by  the  master 
in  a  smuggling  trade  (<?). 

638.  Although,  on  the  one  hand,  the  literal  fulfilment  of  A  wamntj 

a  warranty  is  strictly  required,  yet,  on  the  other,  it  is  no  less  extend  to 

certain  that  nothing  beyond  a  bare  and  literal  fulfilment  can  n^^^iy*** 

be  required.   A  warranty  will  not  be  extended  by  ooostme-  ^^^^^""^ 

tion  to  include  anything  not  necessarily  implied  in  its  terms.  Hyde ' 

Thus,  where  there  was  a  warranty  "that  the  ship  «hould 

have  twenty  guns,"  and  it  appeared  that,  although  in  fact 

the  ship  had  twenty  guns,  yet  she  had  only  twmity-fiye  !m^, 

a  number  quite  short  of  the  necessary  complement  for  twenty 

guns,  Lord  Mansfield  held  that  this  warranty  did  not  imply 

that  she  should  carry  a  competent  number  of  men  to  imk 

the  gims;  and  therefore,  as  there  was  no  ground  to  impute 

fraud,  that  the  warranty  had  been  sufficiently  complied 

with(<i). 

(a)  [1895  ]  2  Q.  B.  380. 

(6)  In  Thames  &  Mersey  Mar.  Ins.  Co.  v.  "  Gunford  "  Ship  Co., 
[1911]  A.  C.  at  p.  538,  Lord  Alverstone,  C.  J.,  exprossed  his  a^^ree- 
mmt  witii  the  view  of  Kennedy,  J.,  on  this  point. 

(«)  BMnioek  V.  Hancill  (1780),  3  T.  R.  277.  Barratry  was  a  peril 
©xpieady  insured  acraiiisfc  by  the  poUcy;  but  that  would  have  been  of  no 
avail  in  case  ^  Osaii  bad  held  tiiat  titere  had  been  a  breach  of  the 
warranty.  Hoie  v.  Whitmore  (1778),  2  Cbiwp.  784;  ante^  §  635 

(rf)  Hyde  V.  Brace  (178»),  3  Doogrl.  218;  1  Marahall,  Ins.  354. 
It  may  be  questioned  whether  sadi  a  warranty  would  now  be  coastnied 
m  a  manner  which  might  make  it  neeless.  The  tendency  in  the  later 
cases  cited  above  is  to  consider,  Im  constrain^  a  warranty  the  lObieei 
which  the  parties  had  m  view. 
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039.  It  would  be  idle  to  attempt  an  enumeration  of  all  the 
^^^imt^  different  kinds  of  stipulation,  which  the  varying  exigencies 
Muds  of       4d  eooftnme  may  indttoe  parties  to  introdaoe  into  oa&traet» 
^pSSbk.     ^  insurance.    We  will  therefore  only  discuss  some  of  the 
most  important  ones.    In  the  United  States,  from  the  gi*eat 
number  of  their  ports  and  the  great  variety  of  their  tribunals, 
the  dbeisMiis  upon  tibe  effect  <^  such  occaaioiidi  dauaee  and 
peculiar  stipulations  have  been  proportionately  numerous, 
and  may  be  found  collected  by  the  indefatigable  industry  of 
Phillips  (e). 

Warranties  which  restrict  the  na^igation  of  a  ship  to 

ptwiibitiii|f 

iiftTigatioii  certain  geogta|^cal  limits,  or  exclude  certain  voyages  or 
liMlte.         kx»]ities,  either  entirely  or  at  certain  periods,  are  frequently 

inserted  in  time  policies  (/). 

Such  warranties  we  aibm  ccmtained  in  rules  of  the  mutual 
insurance  associations,  expressly  incorporated  in  the  policaes 
of  the  associations .  Thus,  one  of  the  rules  of  such  an  associa- 
tion was  as  follows:  Ships  not  to  sail  from  any  port  to  any 
port  in  the  Belts  between  the  20th  of  Decemlber  and  15th  of 
February."  The  Court  held,  first,  that  this  was  a  warranty, 
not  an  exception;  secondly,  that  the  word  *'to"  meant 
"towards,"  according  to  its  general  oon^iniotion  in  sea 
policies,  bills  of  lading,  &c.,  and  that  therefore,  as  the  vessel 
had  left  Newcastle-on-Tyne  on  the  8th  of  February  for  a, 
fori  in  the  Belts,  the  warranty  was  infringed,  though  she 
never  arrived  there  (p"). 

The  two  following  c^ses  may  also  be  cited  with  reference 

(«)  1  fliillips,  Ins.  e.  ix.  s.  9. 

(/)  The  Institute  Wanraniiee,  usually  inserted  in  time  polioies,  will 
ie  ioniid  in  Appendix  B.  A  warranty  noi  i»  use  a  eertain  riyer  was 
Md  in  iSke  JJmM  States  te  be  Inralniii  wkm  the  ship  insmed  eaase  to  a 

baogr  near  Ite  eateaaee  of  tibe  rimr  wHli  the  intentimi  of  cttterinir  ^  wa» 
diifva  sthevt,  aad  aaeheaed  a  aSe  Horn  the  riTer,  where  she  was  lost. 
Tkamm  md  Hersey  Ifarine  ImL  0».  v.  (KSoiumII  (18M),  96  Fed.  B. 

(^)  OoQedge  v,  Hartj  (1851),  «  Bnh.  206;  20  L.  J.  Ex.  140;  cf. 
Stepson  SS.  Co,  «.  J^emier  Uadenrrtiiaff  AaK>eia^on,  lid.  (1905), 
10  dm.  Gas.  196,  ^  Warranted  noi  to  proeeed  East  of  SiBgapore." 
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to  the  construction  of  wao^ranties  excluding  certain  geogra-  Sect.  689. 
phical  limits: —   

A  policy  contained  the  following  warranty:  "  Not  allowed 
under  this  policy  to  enter  the  Gulf  of  St.  Lawrence  before 
the  20th  day  of  April,  jior  to  bo  in  the  said  Gulf  after  the 
loth  day  of  J^ovemher;  nor  to  proceed  to  Newfoundland 
after  the  Ist  day  of  December  or  before  the  15th  day  of 
March  without  payment  of  additional  i:)remium  and  leave 
first  obtained."    The  ship  left  Montreal  for  Newfoundland 
on  the  16th  of  Noveaniber,  aad  on  the  let  of  December  she 
was  lost  in  the  Golf  d  St.  Lawrence.    It  was  contended 
lor  the  assured  that  the  first  part  of  the  warranty  had  no 
application  to  a  voyage  to  Newfoundland,  and  that  as  the 
ship  had  sailed  hdbre  the  1st  of  December  he  coiuld 
recover.    The  Privy  Council,  however,  held  that  the  true 
construction  of  the  warranty  was,  that  the  vessel  was  neither 
to  he  in  the  Gulf  of  St.  Lawrence  affcw  the  15th  of  November 
nor  to  pvooeed  to  N^wfotmdknd  from  any  port  after  the 
1st  of  December.    This  is  obviously  the  ordinary  meaning 
of  the  words  of  the  warranty  (A). 

A  time  policy  ccmtained  ttie  clause:  "  Warranted  no  St. 
Lawrence  between  the  1st  October  and  the  1st  April."  The 
Court  of  Session  in  Scotland  held  that  the  warranty  applied 
only  to  the  rivw  of  that  name,  and  no(J  also  to  the  gulf,  on 
the  grounds  (1)  that  the  warranty  was  ambiguous;  (2)  that 
no  usage  had  Ixjen  proved  by  which  to  construe  it;  (3)  that 
a  penal  clause  was  to  be  ccmstmed  ctmfy-a  praferentes.  The 
House  of  Lotds,  hofwever,  held,  reversing  this  decision,  that 
there  ivlas  no  ambiguity,  and  that  the  whole  St.  Lawrence 
navigation,  both  gulf  and  river,  was  prohibited  during  the 
period  in  querticm  (i). 

The  limit  of  the  Port  of  London  for  ships  clearing  ont- 
waixis  is  at  Gravesend;  if,  therefore,  goods  should  be  war. 
ranted  as  having  been,  or  to  be,  exported  from  London  on  or 

(A)  ftreiriBcial  Ins.  (».  of  Canila     Leduc  (1874),  L.  R.  6  P.  C.  224. 

(»7  BinoU  V.  Diyer  (1884),  9  App.  Ca8.  U5. 
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befwe  a  given  day,  such  wftrmnty  would  not  be  sattsfied 
iinlesB  the  ship  had  ckared  out  at  Gmvesend  on  or  before  . 

tll&daj.  {k). 

640.  In  order  to  protect  himself  from  liability  for  any 
loss  before  a  given  day,  the  undenmter  frequently  causee  a 
wftrranly  to  be  inserted  in  the  policy  that  the  ship  waa 
"all  safe,"  or  "well,"  on  tho  day.  It  is  provided  by  the 
Marine  Insurance  Act,  1906  (i),  that  where  the  subject- 
matter  insured  is  wttnanted  *  well '  or  *  in  good  safety  *  on  a 
particular  day,  it  is  sufficient  if  it  be  safe  at  any  time  during 
that  day."  And  the  construction  of  the  warranty  is  the  same 
where  it  is  the  ship  that  is  so  wtanmnted,  but  the  subject- 
IMitler  insured  is  not  the  ship,  but  the  carg^. 

Goods  Were  insured  "  lost  or  not  lost,"  and  at  the  foot  of 
the  policy  was  written  "warranted  well  Deoembei^  9th, 
1784;  "  the  p^iqy  was  subeoribed  by  the  defendant  between 
one  and  three  o'clock  in  the  afternoon  of  the  day  named  in 
the  warranty,  and  the  ship  had  been  lost  at  eight  o'clock  the 
same  mond^.  "  We  are  all  of  opinion,"  aaid  Lord  Kenycm, 
delivering  the  judgment  of  the  Court,  "  that  if  the  ship  were 
well  at  any  time  on  that  day  it  is  sufficient,  and  that  the 
defendant  is  consequently  liable"  (fii). 

A  warranty  that  the  ship  was  "  in  port "  on  a  given  day 
is  construed  in  the  same  way.  Where  the  following  words 
were  written  transversely  on  the  margin  of  a  policy,  "  in  port 
20th  July,  1776,"  Lord  Mansfield  held,  that  this  was  a 
warranty  that  the  ship  should  be  in  port  on  that  day;  anid' 
therefore,  as  it  w^as  proved  that  the  ship  liad  sailed  on  the 
18th  of  July,  he  held  the  policy  void  (»). 

Where  a  policy  was  effected  on  a  ship  against  fire  fw  one 

(*)  So  decided  on  a  license  to  export:  Williams  v.  Marshall  (1815), 
6  Taunt.  390;  2  Marsh.  11.  292;  see  also  2  Park,  Ins.  692,  693. 
(0  Sect.  38. 

(f»)  Blacklrarat  v.  CookeU  (1789),  3  T.  B.  360. 

(»)  K^oa  V.  Berihoa  (1778),  l.Dougl.  12,  n.  On  the  question 
wlien  a  diip  is  ''in  pcMrt,^  see  Hunter  v,  Nortiiern  Harine  Ins.  Co» 
(1888),  13  App.  C^.  717. 
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iQioiith,  cm  the  tenns  that  «he  should  he  "  sale  moored  in 
Portsmouth  Harhour**  during  the  time,  Lord  Ellenborough 
held,  that  this  policy  was  not  avoided  by  the  ship's  being 
moved  from  one  part  <^  the  hiurkoiir  to  another  lor  tJie  more 
60i»?^ient  purpose  of  repairs  and  taking  in  her  cargo,  she 
having  been  safely  moored  at  every  part  of  the  harbour  she 
was  so  moved  to  (o) . 

In  a  time  poiiey,  where  the  tetanus  a  qua  is  not  men-  Distinetion 

jvjiV*  •    •  J      1   1  J  .1      1'  between  time 

tioned,  but  the  insurance  is  intended  to  cover  the  ship  on  any  and  voyage 

Voyage  during  the  time,  the  warranty  that  the  ship  is  "  in  P**^^*^^®*- 
port "  will  be  satii^^d  by' the  ship's  being  in  anj  port  on  the  finnser. 
day  specified.  But  in  policies  "  at  and  from  "  a  given  ter- 
minus, the  general  words  "  in  port "  must  be  construed  as 
referring  to  the  port  where,  under  the  poliey,  the  voyage  is 
made  to  comsmenoe,  and  the  w»rmnty  will  not  be  satined 
unless  the  ship  was  in  that  port  on  the  specified  day.  Thus, 
where  a  ship  was  insured  "  at  and  from  Hamburg  to  Vigo," 
with  a  warranty  that  she  was  in  port  on  the  19th  October, 
1821?,"  and  it  appeared  that  the  ship  on  that  day  was  in  the 
port  of  Cuxhaven,  ninety  miles  below  Hamburg,  and  also  on 
the  river  Elbe,  but  without  the  limits  of  the  port  of  Ham- 
Inirg,  Lord  T<mterden  held  that  this  was  not  a  compliance 
with  the  warranty:  his  Lordship  remarked,  that  "if  the 
assured  had  merely  meant  to  stipulate  that  the  ship  was  in 
port  somewhere  or  other,  as  distinct  from  being  at  sea,  on 
the  day  specified,  he  should,  under  such  a  form  of  policy, 
have  warranted  that  the  ship  was  '  all  safe,'  or  '  well,'  on 
the  19th  of  October  "  (p). 

ML  One  of  the  miost  important  and  most  general  of  all  Warranty  aa 
express  warranties  is  that  which  either  alleges  that  the  ship  ^^i^l""^ 
has  sailed,  or  stipulates  that  she  shall  sail  on,  before,  or  after 
a  given  day. 

In  many  voyages  the  year  for  the  purposes  of  insurance  Snmmar  and 
is  divided  into  two  periods  of  time,  all  risks  commencing 

(o)  aarke  v.  Westmoro  (1807),  cited  in  Selw.  N.  P.  939,  13tli  ed. 
ip)  Colby  V,  Hunter  (1827),  1  Mood.  &  Malk.  81. 
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within  on©  portion  of  the  year  being  called  imnter  risks,  and 
Uioee  oonnnenciiig  .within  the  other  being  called  sunintet 
fMs.  The  aiiMHint  of  danger  inoarrod  in  one  of  these 
periods  is  found  by  experience  to  be  greater  than  in  the 
other,  and  the  amount  of  jxremiam  asked  ior  insuring  a 
'winter  risk  is  ptopcrtiosialdy  higher  than  lor  a  sunmier  nsk . 

When  an  insurance  is  effected  "  at  and  from  "  a  port,  the 
ship  is  protected  during  her  stay  at  the  port;  in  such  polioiee 
it  beoMiieB  additiiwftUy  demiaUe  f or  the  ooderwriter  to  limit 
his  responsibility  by  fixing  some  definite  day  after  which  he 
will  not  be  liable  unless  the  ship  have  actually  sailed  on  her 
voyage  (g) .  For  these  reasons,  as  well  as  upon  the  g^ml 
pEinei^  abeady  kid  down,  tiie  Oourts  have  hem  exceed- 
ingly rigorous  in  requiring  the  most  exact  and  literal  fulfil- 
ment of  the  warranty  to  sail  on,  before,  or  after  a  given  day. 
Thus,  as  iwe  have  aheadj  eeea,  mm  «a  iiieeistilde  foroe,^ 
tliough  aoe  of  the  penis  insured  against,  will  not  excuse 
a  non-compliance  with  this  warranty,  so  as  to  enable  the 

assured  to  recover  j&ir  a  lots  hi^peoiag  aftier  the  day  limited 
ior  sailing  (r). 

It  may  obviously  be  as  important  that  the  voyage  should 

not  be  oommenoed  till  after  the  winter  risk  enda  as  that  it 

should  not  he  delened  until  the  winter  risk  oonmiaaces.  A 

stipulation,  tiierefcMe,  that  the  ship  shall  sail  after  a  given 

day  and  before  another  day,  must  be  complied  with  quite  as 

sixictly  as  a  stipulatitm  to  aul  on  or  helm  a  given  day*  A 

ship  insulted  "  at  and  frwn  Martinique  to  Havre  de  Graoe^ 

with  liberty  to  touch  at  Guadaloupe,"  was  "  wan-anted  to  sail 

after  the  12th  of  January,  1778,  and  on  or  bef<»e  the  1st  of 

August,  1778:  "  the  ship  sailed  fn>m  Martinique  to  Guada 

kwpe  long  before  the  12th  January,  1778,  intending  ta 

return  to  Martinique;  finding,  however,  a  full  cargo  at 

Guadaloupe,       nemr  did  so,  but  sailed  direct  from  that 

idand  for  Havre.  The  policy  was  held  void  because  the  ship 

to  BMkwitii  V,  Sydebotlyuii  (1807),  1  Camp.  116. 
(r)  How  f».  WMI.MNNI  (1778),  2  CSowp.  7M.    See,  as  to  this  case 

mjtm  %  ASS  ^ 
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had  sailed  from  Martinique  befoie  the  12th  of  Januai^i  Wmt,  9€L 

contrary  to  the  warranty  (s) . 

642.  Where  a  ship  is  insui^  "at  and  from  "  an  island  Sailing fr«a 
the  whole  island  is  c(Hisidezed  as  one  termmm  a  quo,  the  ship  ^ 
under  the  word  "at"  is  protected  in  coasting  round  the 

island  from  port  to  port,  and  is  not  considered  as  liaviiig 
sailed  on  her  voyage  till  she  has  entirely  cleared  away  f  romi 
1^  island  with  the  purpose  of  proceeding  directly  for  the 
terndims  ad  quern.    Henoe  where  a  ship,  insured  "  at  and  Cruickahank 
from  Jamaica  to  London,"  wias  warranted  to  sail  "  after  the  *'* 
12th  of  January,  and  on  or  before  the  Ist  of  August,"  and 
it  appeared  that  the  ship,  directly  she  had  finished  her  load- 
ing at  Port  Maria,  in  Jamaica,  and  before  the  12th  oi 
January,  sailed  for  Port  Antonio,  an  accustomed  rendezvous 
in  the  same  island,  intending  to  w!ait  thm  for  convoy,  and 
was  lost  in  going  thither:  it  was  held,  that  this  sailing  from 
port  to  port  was  not  a  sailing  on  the  voyage  within  the  mean- 
ing ol  the  wananty;,  and  therefore  that,  although  before  '4IL^ 
the  12th  of  January,  it  was  no  breach  thereof  (t).  wBI 

643.  Considerable  nicety  has  been  shown  in  determining,  Digtiuction 
under  the  varying  circumBtanoes  of  different  cases,  whether  *>etween  a 

  -111  warranty  **to 

a  warranty  to  sail  has  been  omn^ed  with;  and  the  Oourta  sail"  and 
have  put  a  different  intearpietation  on  a  general  wananty  fr^^or 
"  to  sail "  (without  more),  and  on  a  twarranty  "  to  sail  from,'*  ^If?"* 
or    to  depart  fromf,"  a  named  terminus.  taiaiimM. 

First,  "with  regard  to  the  general  warranty  "  to  sail  "  on  or  Construction 
befMe  a  given  day,  the  general  principle  established  by  the  <>*»8^e°f»l 
cases  is  this:  if  a  ship,  so  warranted  "to  sail,"  quits  her  "tosaU." 
HMXMings  on  or  bef<»e  the  day  limited  in  the  waraanty,  and, 
being  then  perfectly  ready  to  proceed  on  her  sea  voyage, 
removes,  though  only  to  a  short  distance,  with  a:  bond  fide 
intention  of  at  once  proaaouting  such  voyage,  that  is  a  sailing 
.within  the  meaning  of  the  warranty,  althougli  she  may 


(«)  Vezian  v.  Grant  (1779),  1  Alawliali,  Ins.  359;  2  Park,  670,  671 
(0  CruicksliaAk  v.  Janson  (1810),  2  Taunt.  301. 
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subsequently  be  detained  till  after  the  limited  day  by  some 
unforeseen  delay;  if,  on  the  other  hand,  the  ship,  at  the 
time  she  qaits  her  mowings  and  sets  sail,  is  not  in  a  state  of 
cmnplete  preparation  for  her  sea  x  oyage,  and  is  not  bond  fide 
intended  to  proceed  directly  and  immediately  upon  it,  this  is 
not  a  eonapliaiioe  with  the  mnanty.  In  short,  in  ordeif  to 
satisfy  a  general  wtoanty  to  sail,  there  must  be  a  hand  Mr 
commencement  of  the  voyage  insured  on  or  before  the  given 
day. 

H  a  9hip  iasiiied  "at  and  from  "  an  island  or  other 
district  containing  several  ports  quits  her  moorings  and  sails 
from  any  one  of  such  ports  on  or  before  the  given  day,  in  a 
state  of  oom|4ete  leadinese  for  her  sea  voyage,  and  with  a 
real  intenti<»  of  proeeeding  directly  upon  it,  her  subsequent 
detention  at  another  of  such  ports  or  on  the  coast  of  the  island 
until  after  the  given  day  will  not  amount  to  a  breach  of 
the  wmnnty  to  sail,  if  such  delay  were  accidental  and 
unforeseen. 

The  ship  "  Gapel  was  insured  "  lost  or  not  lost  at  and 
from  Jamaica  to  London,  warranted  to  have  sailed  on  or 
belc»e  die  1st  of  August."  The  ship,  being  completely  laden 
and  in  e\ery  res}>ect  prepared  for  her  voyage  to  London, 
sailed  from  St.  Anne's  Bay,  <m  the  north  coast  of  the  i^d 
of  Jamaica,  on  the  26th  of  July,  for  Bluefields  (an  (^n 
roadstead  on  the  south  coast  of  the  same  island,  and  therefore 
out  of  the  ship's  direct  course  to  England)  in  order  to  join 
oonvoj  there;  Bluefields  being  the  g^ieral  r^idezvous 
affMxinted  for  convoy  for  all  ships  on  the  Jamaica  station. 
She  arrived  at  Bluelields  on  the  29th  July,  expecting  to  hud 
the  convoy  then  ready  there;  the  convoy,  however,  not  bwng 
iiMe,  the  flhip  was  detained  by  im  embargo,  under  order  of 
the  government,  until  the  6th  of  August,  when  she  finally, 
sailed  with  the  convoy  for  England. 

The  Court  <d  Kill's  Bench  were  of  opinion  that  the 
voyage  hon^wards  had  begun  from  St.  Anne's,  and,  conse- 
quently, that  the  ship  had  sailed  within  the  njeaning  of  the 


CHAP.  III.] 


TIME  OF  SAILING 


841 


[Warranty  when  she  left  St.  Anne's  Bay  on  the  26th  of  Sect.  644. 
July(M).  "The  great  distinction,"  Lord  Mansfield  said, 
"  is  this:  that  she  sailed  from  St.  Anne's  for  England  by  the 
way  of  Bluefields,  and  that  it  was  not  a  voyage  from 
St.  Anne's  to  Bluefields  with  any  object  or  view  distinct 
fjx>m  the  voyage  to  England.  If  she  had  gone  first  to 
Bluefields  for  any  purpose  independent  of  her  voyage  to 
England,  to  have  taken  in  water,  or  letters,  or  to  have  waited 
in  hopes  of  convoy  coming  there,  none  being  ready,  that 
would  have  given  it  the  condition  of  one  voyage  from 
St.  Anne's  to  Bluefields  and  another  from  Bluefields  to 
England  "  {x). 

6#8.  The  true  questi<m,  however,  seems  to  be  whether,  at  Warranty 
the  time  of  sailing  from  the  port  of  clearance,  any  delay  was  ^^7^^ 
contemplated  or  intended  at  any  other  port  or  place  in  the  though  »hip 
island,  which  w^uld  he  ineondatent  with  a  Idireet  voyage  from  ^  ^ 
the  port  of  clearance  to  the  tenrdmis  ad  qiiem  :  if  no  such  "^Jjfjj 
delay  were  contemplated  or  anticipated,  an  unexpected  deten-  despatches, 
tion  at  such  other  port  or  {^Lace,  beyond  the  day  limited  in 
the  warranty,  will  not  amount  to  a  breach  thereof,  even 
though  the  captain,  at  the  time  of  sailing  from  his  port  of 
clearance,  had  positive  directions  to  pass  by  such  port  or  place 
for  the  purpose  of  taking  in  letters  or  despatches. 

A  French  ship,  insured  "at  and  from  Guadaloupe  to  TheUuBsonr. 
Havre,"  and  "  warranted  to  sail  on  or  before  the  3l8t  of  Ferguaaon. 
December,"  sailed  from  Point  a  Pitre  (her  port  of  loading  in 
Ouadaloupe)  on  the  24th  of  October,  being  then  completely 
loaded  and  provisioned,  and  duly  cleared  out  for  her  voyage 
to  France.  The  captain  had  by  the  greatest  exertions  sailed 
m.  the  24th  in  order  to  join  a  convoy  which  was  advertised 
to  sail  on  the  25th  from  Basseterre  (a  fort  and  open  road- 
stead in  Guadaloupe  lying  directly  in  the  course  of  his 
voyage  to  Franoe).  A  condition  had  be^  inserted  in  his 
clearance  frxmi  Point  a  Pitre,  that  he  should  pass  ^by 

(»  Bond  V.  Nutt  (1777),  2  Cowp.  601. 

(a;)  See  2  Cowp.  608,  60ft.   See  aim  CimicJcshaiik  v.  Imam  (laiOV, 
2  Taunt.  301. 
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  "  Bnaeeterre,  m  order  there  to  take  on  such  govoiumoiit  orders 

or  despatches  as  might  then  be  ready  for  Europe.  He  swore 
at  the  trial  that,  when  he  sailed  fiom  Point  k  Pitoe,  h© 
expected  to  find  a  owivojr  at  Basseterre,  and  to  proi..ecd 
iinnHidiatelj  with  it  on  his  voyage  without  any  interruption; 
that  had  he  arrived  at  Basseterre  in  the  daytime,  as' he  had 
^pected  to  do,  he  did  not  mean  to  drop  anchor  there  at  all, 
hilt  meielj  to  send  in  his  boat  to  take  suc  h  despat^^hes  ^ 
might  then  be  ready;  arriving,  however,  at  night,  and  too 
late  for  the  expects  convoy,  that  his  ship,  contrary  to  bin 
imticipatioii,  WM  detained  at  Basseterre  by  the  ordei^  of 
fcyvisniment  HU  the  10th  of  Januaiy. 

Upon  this  state  of  facts  Lord  Mankeld  and  the  Court  of 
King's  Bench  unanimoasly  held,  that,  as  the  voyage  had  been 
fide  ocMKOi^ioed  when  the  ship  sailed  from  Point  a  Pitro 
on  the  24th  of  October,  and  was  afterwards  stopped  by 
unforeseen  accident  at  Basseterre,  the  warranty  had  been 
o(»n)died  with  by  matk  sailing  (y). 

Ifwi  whm,  at  the  time  of  sailing  from  his  port  of  clear- 
ance, the  captain  knew  of  the  embargo  and  sailed  into  it, 
but  swoi^  that  he  thought  th«  endiaigo  was  only;  meant  to 
piw«it  flhipa  ficom  departing  without  convoy,  that  he 
expected  to  meet  with  convoy  on  arriving  at  the  pkce  of 
i>Midezvou8,  and  that  the  embargo  wiMUd  thereupcm  imm^* 
diately  oease  and  kaw  him  to  pursue  his  voyage  the  same 
day  without  interruption;  the  jury,  believing  this  evidence, 
and  that  his  departure  from  the  port  of  clearanoe  was  not 
merely  colourable  in  order  to  Bmw&c  tlie  lett!«  of  ^  insur- 
anee,  ga^e  a  verdict  for  tiie  plaintiff,  which  tho  Court,  on 
«^  for  a  new  trial,  refused  to  disturb;  though  they 
admitted  that,  if  the  captain  on  sailing  £rom  his  port  of 
efearance  had  expected  and  meant  to  wait  for  convoy,  it 
wrold  not  have  been  a  sailing  on  the  voyage  (z). 

(»  Thellusson  v.  Feroru8son  (1780),  1  Doiigl.  361.   See  .liD  IMlus- 
son  r   Staple.,  and  Same  v^.  Figou  (1780),  1  Dougl.  3«6,  in  noHf, 
^)^arle       Harris  (17«0),  1  Daiigi.  367;  WUim,  J.,  hmwm, 
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646.  When  a  vessel  is  insured  "at  aud  from  "  several  or  UmeL  64«. 


all  of  the  Weat  Indian  Islands,  with  a  warranty  to  sail  on  or  SaiUiurto 
before  a  given  day,  this  warranty  will  be  satisfied  by  her  o^^W' 
having  sailed  on  her  voyage  from  her  last  loading  port  in  the 
islands  on  or  befoire  such  day,  and  will  not  be  broken  by  her 
pfooeeding  to  another  of  the  islands  to  join  convoy,  and 
sailing  with  it  thence  after  the  day. 

Under  a  policy  "  at  and  from  Surinam  and  all  or  any  of  Wiiglitr. 
the  West  Indian  Islands  (except  Jamaica)  to  London,''  with  B*™^- 
a  warranty  "  to  sail  on  or  before  the  Ist  of  August/'  the  ship 
sailed  from  Surinam,  where  she  had  cleared  out,  completely 
loaded  and  provisiooed  for  the  homeward  voyage,  before  the 
day,  and  proceeded  to  T<»*tola  (which  was  not  out  of  her 
usual  course  to  England,  and  the  general  rendezvous  for 
convoy)  in  order  to  join  convoy,  with  which  she  finally  sailed 
thenoe  after  the  day.  The  Court  held,  that  the  ship  had 
satisfied  her  warranty  by  sailing  from  Surinam  before  the 
day.  Lord  EUenborough  intimated  that,  as  Surinam  was 
proved  to  have  been  the  ship  s  final  port  of  loading,  the  case  * 
was  the  same  as  though  that  place  only  had  been  motioned 
in  the  policy  as  the  termmus  a  quo,  and  one  of  the  special 
jury  stated  that  such  was  the  construction  universally  put 
upon  these  policies  in  the  City  of  London  (a). 

647.  In  all  cases  a  warranty  "  to  sail "  means  "  to  sail  on  state  of  the 
the  voyage  insured,"  and  nothing  can  amount  to  a  compliance  ^P^^^ 
with  this  Avarranty,  unless  on  or  before  the  day  the  ship  baa  warranty- 
broken  ground  in  a  state  of  p^ect  fitness  and  preparation 
for  completing  her  sea  voyage  without  requiring  anything 
further  to  be  done,  and  with  the  intention  of  at  ouee  prose- 
cuting such  voyage. 

"It  is  clear,"  says  Lord  Tenterden,  "that  a  warranty  to 
sail,  without  the  word  *  from,'  is  not  complied  with  by  the 
vessel's  raising  her  anchors,  getting  under  sail,  and  moving 
onwards,  unless  at  the  time  of  the  performance  of  these  acts 
she  has  everything  ready  for  the  p^ormiance  of  the  voyage, 

(a)  Wriyht  V,  mUmt  (180S),  2  Ovup.  247;  8.  C,  11  East,  515. 


844 


BXPRE8S  VVARKANTIES. 


[part  11. 


^^^^^l^  and  such  acts  aie  done  at  the  commencement  of  it,  nothing- 
remaining  to  be  done  i^towaids"  (b). 
The  flawing  eases  illustrate  this  ruh\  — 
gj^gj;        A  policy  '  at  and  from  Portneuf "  (a  place  on  the  St. 

Lawrence  about  thirty  milee  above  Quebec)  '  to  London  ' 
iWiitained  a  w«rranty  ''to  s-ail  on  or  before  the  28th  of 
October":  on  the  26th  of  Octobca-  the  ship  dropped  down 
the  river  from  Portneuf,  whei^  she  had  completed  her 
loading,  to  Quebec  (the  first  phioe  at  which  she  could  obtain 
her  clearances),    ith  a  crew  wliioh,  though  sufficient  for  the 
river  navigation,  was  not  so  f or  her  aea  voyage  aoroM  the 
Atlantic.    This  was  the  usual  mode  of  performing  vovages 
from  the  upper  parts  of  the  St.  Lawrence  (c).    She  arrived 
at  Quebec  on  the  evening  of  the  28th,  but  did  not  complete 
her  crew  nor  obtain  h«r  elearaacee  at  the  Quebec  custom- 
hsmm  m  the  29th,  and  did  not  actually  leave  the  port  of 
Quebec  tiU  the  30th:  this  was  held  not  to  be  a  complianoa 
with  the  warranty  (d). 
^g^'^         A  time  policy  wag  ^ected,  subject  to  o^ain  rules,  one  of 
^ck  pronded  "tfait  vessels  should  not  sail  to  certain  ports 
of  British  North  America  from  ports  in  Ireland  after  the 
1st  of  September  "  ;  and  another  (No.  9),  "  that  the  time  of 
clearing  at  the  cn^om-honse  should  be  deemed  the  time  of 
Bailing,  provided  the  ship  were  then  ready  for  sea.*'  The 
plaintiff's  ship,  then  lying  in  the  Ballyshanncm  river  under 
charter  to  sail  to  Miramichi,  in  New  Brunswick  (a  poit 
within  the  terms  of  the  rule),  was  cleared  at  the  Sligo  custom- 
house on  the  29th  of  August:  at  that  time  she  had  on  board 

In  Um^^r     Anderdon  (1824),  3  B.  &  Cr.  m.  See  alia  TbompeoE 

r.  Gillespie  (1855),  5  E.  i:  13.  209. 

(c)  See  Kidsdale  v.  Sliedden  (1814;,  4  Camp.  108. 

(d)  Ridsdale  v.  Newnham  (1815),  4  Camp.  Ill;  S.  C.  3  AI  A:  S  456 

(1863),  33  L.  J.  C  P.  3/,  43,  wl.ere  it  is  starcnl  that  the  ratio  decidc.rli 
^ftibe  CMe  WM  that  the  voyage  did  not  tommence  till  the  vessel  left 
«|iiebee.    Birt  it  is  clear  that  the  voyage  eovered  by  the  poliey  ineluded 

^         ^  I*  --'^y     reconeile  itho 

with  the  penciple  laid  dtmi  in  BomUon  r.  Lupton.   See  post. 
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the  whole  of  her  stores  and  provisions,  but  only  fifteen  tane  Um^  W> 

of  ballast  instead  of  fifty.  The  reason  for  this  was  to  enable 
her  to  cross  the  bar  of  the  river,  which  she  could  noit  havo 
done  with  a  greater  weight  of  ballast;  boats,  however,  were 
on  the  morning  of  the  let  of  September  waiting  outside  the 
bar  of  the  river  to  coiiipleto  the  ballasting  there,  and  this  they 
might  have  accomplished  before  dark  on  the  Ist.  On  that 
morning,  however,  the  ship  struck  twice  before  she  succeeded, 
in  crossing  the  bar;  and  the  master,  on  getting  outside, 
instead  of  then  taking  in  his  ballast,  put  across  to  Killybegs, 
on  the  other  side  of  Dwiegal  Bay,  in  order  to  see  what 
damage  the  ship  had  sustained:  she  was  not  injured,  and  the 
ballasting  was  completed  at  Killybegs,  but  not  till  the  4th  of 
September,  and  the  ship  did  not  iinally  sail  till  the  8th.  The 
Court  on  these  facts  held,  first,  that  the  warranty  not  to  sail 
after  the  1st  of  S(  ptember  had  not  been  complied  with;  and, 
secondly,  that  the  ship,  at  the  time  she  cleared  out  at  Sligo, 
was  not  ready  for  sea  (e). 

In  the  next  cas(*  on  this  subject  the  policy  was  also  on  Graham  v. 
time,  and  the  ship  was  "  warranted  not  to  sail  foreign  "  after 
the  time  limited  in  certain  club  rules.  She  was  boimd  for 
the  Bay  of  Fundy,  from  Dublin,  and  the  last  day  for  sailing, 
by  the  club  rules,  was  the  1st  of  September;  by  another  rule 
(No.  9)  it  was  declared  that  the  time  of  clearing  at  the 
custom4iou8e  should  be  deemed  the  time  of  sidling,  provided 
the  ship  was  then  ready  for  sea.  On  the  31st  of  August  the 
ship,  then  lying  in  St.  George's  Dock,  Dublin,  was  cleared 
out  at  the  Dublin  custom-house:  at  that  time,  although  all 
her  crew  were  engaged,  she  had  not  on  board  a  sufficient 
coniplenient  of  men  for  the  sea  voyage.  Early  in  the  morn- 
ing of  the  Ist  of  September  the  ship,  with  the  same  incom- 
petent crew  on  iMMurd,  dropped  down  the  river  Liffey  to  the 
.  Pigeon  Hole,  a  place  within  the  Port  of  Dublin,  where  she 
lay  at  anchor  the  rest  of  that  day.    In  the  course  of  that  day 

(p)  Pittegrew  v.  Pringle  (1832),  3  B.  &  Ad.  514.  It  is  doubtful 
whether  this  case  is  not  open  to  the  eriticism  whick  the  editofs  lunre 
ventured  to  apply  to  Ridsdale  v.  Newnham,  mpra. 
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 !Li«L  the  whole  cww  came  «n  boaixi;  but,  the  wiud  being  unfavour- 
able, the  ship  did  not  sail  from  the  Pigeon  Hole  and  quit  the 
Port  of  Dublin  till  the  monung  «f  the  2nd  of  SeptenAer. 

Upon  this  state  at  facte  the  Court  held,  first,  that  the 
wwwnty  to  sail  after  the  Ist  of  September  .ves  not  8«ti»- 
hed,  because  on  tliat  day,  after  arriving  at  the  Pigeon  Hole 
the  ship  remained  stationary  and  did  not  prooeed  to  sea ' 
«««wBy,  sapporing  the  9th  rale  to  bo  incorporated  by 
wftwmce  into  the  policy,  that  the  ship  was  not  ready  for  aea 
on  the  31st  of  August,  when  ahe  okarad  at  tiie  onkom-house 
as  die  had  not  tten  a  fall  crew  on  board  (/).  ' 


"toti^ca 


M8.  When,  however,  a  voyage  consists  of  different  parts 
such  as  a  river  and  a  sea  voyage,  and  the  nraal  oooiw  of 
navigaUon  is  to  perfom  tlnm  wHli  diff<»«nt  crews  or  equip- 
mente,  the  warranty  only  requires  the  vessel  to  sail  on  the 
earlier  stage  m  tlie  condition  in  which  that  part  of  the  totmo 
18  usually  performed. 

A  ship,  WMTtnted  to  sail  on  a  voyage  from  Lyons  to  Gnlatz 
OB  or  bofore  the  15th  of  August,  left  Lyons  on  the  24th  of 
July  fully  equipped  for  her  river  voyage,  b«t  with  <mly  a 
river  captain  and  orew,  md  witiiout  her  muts,  anchors,  and 
other  part*  of  her  tackle  neceesaiy  for  the  sea  voyage-  this 
being  the  usual  course  of  navigation.  She  took  on  board  her 
sea  captain  and  some  of  her  sea  crew  at  Arlea,  and  completed 
her  a«w  and  equipment  at  Marseilles,  whence  she  mailed  on 
the  23rd  of  Augtist.  The  Court  of  Common  Pleas  held  that 
she  had  complied  with  the  warranty  (g). 


94».  If  the  ship  had  broked  ground  on  her  sea  voyage. 


Imrolimteiy 

detenticn 

^ly^^'hT  ^^^^"^  sot  fairly  under  for  fcer  place  of  destmation,  ou 
hg^itofao  or  before  tlie  day  limited  ui  tho  warranty,  though  she  may 


(/)  Graham  v.  Barras  (1834),  5  B.  &  Ad.  1011.   With  i«nni  to 

I  wtr^  of  saiHn.  p..Wded  tiie  «hip  is  then  ready  for^ 
!L  aS«  n     '  exception  of  Littledale,  J.,  hdd,  tUt 

W  BoidHoii  V.  Lupton  (18d3),  33  L.J.  CP.  37. 
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have  gone  ever  so  little  a  way,  and  she  afterwards  put  back  Sect.  649. 
from  stress  of  weather,  or  apprehension  of  an  enemy  in  sight, 
or  be  stopped  by  an  embargo,  or  be  in  any  way  afterwards 
detained,  yet,  as  there  was  a  beginning 'to  sail  on  the  voyage 
insured,  on  or  before  the  day,  the  warranty  will  he  held  to 
have  been  complied  with  (h). 

650.  The  ship  need  not  proeeed  to  any  distance  on  her  sea  The  ship 
voyage  in  order  to  comply  with  a  general  warmnty  to  sail;  SSken'*''^ 
yet  she  must  have  actually  quitted  her  moorings  and  broken 
ground  so  as  to  have  band  fide  commenced  such  voyage  on 
or  before  the  specified  day. 

In  a  policy  <m  sugars  "at  and  from  Tobago  to  London,"  Nelson r. 
there  was  a  warranty  tlmt  the  ship  should  sail  on  or  before 
the  10th  of  August:  the  ship  took  out  her  clearances  for 
London,  on  the  voyage  insured,  on  the  9th  of  August;  and 
on  the  10th  had  finally  completed  her  loading  and  got  her 
passengers  on  board.  The  ship  was  at  that  time  moored  in 
Tobago  Bay  with  a  bower  anchor  and  a  stream  anchor,  and 
there  was  no  impediment  to  her  sailing  but  the  wind.  The 
stream  anchor  was,  in  fact, raised  that  day;  some  of  the  saik 
were  set,  and  the  vessel  moved  forward  about  thirty  fathoms 
by  heaving  in  that  quantity  of  the  cable  of  the  homer  anchor: 
when,  however,  they  were  about  to  heave  the  bower  anchor 
the  c^iptain  observed  so  heavy  a  swell  setting  into  the  bay 
that  he  desisted,  being  fearful,  if  he  departed  that  day,  that 
he  should  be  lost  in  getting  out.  Next  morning,  the  llth^ 
she  got  under  weigh,  and  finally  left  the  port,  having  had  no 
communication  with  the  shore  after  the  morning  of  the  10th. 
Lord  Tenterden  held  that  this  was  not  a  compliance  with 
the  warranty  (*). 

6&1  Not  only  must  the  ship  be  actually  moved  from  her  There  mmt 
moonngs  on  the  day  named,  but  this  must  be  done  with  the  J^mmen^'^ 

(A)  Per  Lord  Mansfield  in  Bond  v.  Nutt  (1777),  2  dbwp.  «07.  And 
see  Thellusson  v.  Fergusson  (1780),  1  Dongl.  364,  <^M  ibid,  601;  Eftrle 
V.  Barris  (1780),  1  Dougl.  357. 

(»)  Nelson  t».  Salvador  (1829),  Mood.  &  Malk.  309;  <S.{7.,  Dana.  & 
Ll.  219. 
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/>o«a  ^^7f  intention  of  forthwith  prosecuting  the  voyage,  and 
not  merely  and  solely  for  the  sake  of  complying  with  the 
wammty. 

A  time  policy  contained  a  warranty  that  the  ship  should 

not  sail  for  British  North  America  after  the  15th  of  August. 
On  that  day  the  ship  was  lying  in  a  dock  in  Dublin  Harbour, 
bound  for  Qvebee,  and  it  was  impossiWe  from  the  state  of 
the  wind  to  go  to  sea;  but  the  vessel  was  hauled  mat 
dock  and  warped  do^vn  the  river  about  half  a  mile  towards 
the  numlh  of  the  harbour.  At  the  time  when  the  vessel  was 
thus  moved  the  master  and  crew  knew  1^  it  was  imposaibie 
to  get  to  sea  on  that  day.  It  was  held,  that  if  the  mast»*B 
intention  in  moving  the  vessel  was  solely  to  comply  with  the 
wananty,  his  proceeding  was  mi  a  ciHQpUance  therewith; 
but  that  if  his  intention  was  to  put  his  vessel  in  »a  mm 
favourable  situation  for  the  prosecution  of  the  voyage,  the 
wKPnatj  was  satisfied,  even  thimgh  thie  intention  to  comply 
therewith  was  part  of  his  motive  for  moving  the  vessel.  AiS 
the  jury  had  not  found  what  the  captain's  intention  in  fact 
was,  the  Court  ordered  a  new  trial  on  this  point  (fc). 

On  the  new  trial  the  jury  found  that  the  master  and  crew 
intended  to  put  themselves  in  a  better  position  for  the  pro- 
secution of  the  voyage  and  not  merely  to  fulfil  the  warranty ; 
at  the  same  time  they  found,  that  at  the  time  when  the  ship 
quitted  the  dock  they  knew  it  was  impossible  to  go  to  sea 
that  day.  On  this  verdict  the  Court  of  Exchequer  gave 
judgment  for  the  plaintiff;  and  the  Court  of  Error  confirmed 
their  judgment,  on  the  ground  that  the  ship  was  in  the 
prosecution  of  her  voyage  on  the  15th  of  August,  having  on 
that  day  made  a  movement  for  the  purpose  of  proceeding  to 
sea,  and  over  the  sea  to  North  America  (I), 

Similarly  when  the  warranty  is  that  the  ship  shall  not  sail 
before  a  certain  day,  and  she  quits  her  moorings  before  that 
day  in  a  state  of  readiness  for  the  voyage,  the  question 


(*)  Godknne  v.  Fisher  (1884),  2  Cr.  &  M.  581;  -S-.  C,  4  Tjr.  424. 
(0  Cocknui©      Fisher,  in  eww  (1835),  1  Cr.  M.  k  R.  809;  8.  C, 
S  1*yr.  4§a. 
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whether  the  warranty  has  been  broken  depends  on  the  pur- 
pose for  which  she  was  moved.  Thus,  where  a  policy  was  on 
goods  in  ship  "sailing  on  or  after  the  Ist  of  March,"  and  the 
^p,  being  cleared  and  ready  for  sea,  was  moved  500  yards 
away  from  her  loading  berth  at  a  late  hour  on  the  29th 
February,  the  master's  only  object  being  to  keep  his  crew  on 
board  for  an  early  start  on  the  1st,  the  Court  of  Appeal  held 
that  the  ship  had  not  sailed  before  the  1st  of  March  (m). 

652.  We  proceed  now  to  notice  those  cases  which  have  Warranty 
been  decided  on  warranties  "  to  depart "  and  *'  to  sail  from."  " 

Under  a  policy  "  lost  or  not  lost,  at  and  from  Memel  to  Moir  v.  Royal 
her  port  of  discharge  in  England,  warranted  to  depart  on  c^** 
or  before  the  Idth  of  September,"  the  ''Neptunus,"  havingi 
completed  her  loading  and  cleared  at  the  custom-house  of 
Memel  on  the  9th  of  September,  in  a  state  of  perfect  readi- 
ness for  her  voyage,  hove  up  her  anchor  and  dropped  down 
the  river  with  tl^  int^tion  of  at  once  proceeding  to  sea;  a 
change  of  wind,  however,  obliged  her  to  lie  at  a  place  in 
the  river,  still  within  the  limits  of  the  port,  until  the  21st, 
when  she  finally  got  to  sea.  Lord  EUenborou^,  at  the 
trial,  alUiou^  he  admitted  that  the  ship  had  sailed  within 
the  meaning  of  a  general  warranty  "to  sail,"  when  she  first 
broke  ground  on  the  homewai'd  voyage,  yet  held  that  a 
warranty  "to  d^art*'  required  a  diffwmit  construction. 
"The  intention  of  the  insurers  must  have  been,"  said  his 
Lordship,  that  the  ship  should  be  out  of  the  port  of  Memel, 
and  at  sea  by  the  given  day;  but  she  was  still  in  the  port, 
and  thwefore  the  warranty  was  not  complied  with**(w). 
The  Court  of  King's  Bench  supported  this  ruling  (o);  and 
in  another  action  on  the  same  policy,  the  unanimous  judg- 
ment of  the  Court  of  Comniim  Pleas  was  given  the  sama 
way  (p). 

(m)  Sea  Ins.  Co.  v.  Blogg,  [1898]  2  Q.  B.  398,  C.  A. 
(n)  Moir  v.  Koyal  Bxdi.  Aas.  Co.  (1814),  4  Camp.  84. 
(o)  8.  C,  (1816),  3  M.  &  S.  461. 

ip)  S,  C.  (1815),  6  Taunt.  241,  and  1  Manli.  B.  570. 
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s*c*-  0*8.      053.  It  would  seem  tkat  a  warranty  "to  sail  from"  a 

Wuniity  named  place  must  have  precisely  the  same  meeniug  as  a 
**  to'Sftil 

from."  waiTanty  "to  depart."     In  the  foUowing  case  this  was 

admitted,  the  only  qaestiou  being  as  to  what  in  mercantile 
usage  were  the  limits  of  the  port  of  departoxe  with  reference 
to  ships  of  the  burden  of  that  insured. 

^^^^^  A  policy  was  effected  on  goods  "  by  ship  or  ships  "  at  and 
from  Demerara  to  London,  warranted  to  sail  &om  Demerara 
on  or  before  the  1st  of  August.  Goods  under  this  policy 
were  shipped  on  board  a  vessel  of  small  burden,  tlien  lying 
in  the  riyer  of  Demerara,  opposite  the  town,  such  being*  the 
proper  usual  place  of  loading  and  clearing  out  for  ships  of 
her  tonnage.  On  the  1st  of  August  the  ship  had  loaded, 
cleared,  unmoored  and  dropped  down  the  river  to  a  place 
beyond  its  mouth.  It  appeared  tiiat  although  ships  of  smedl 
burden  always  load  and  clear  out  as  and  where  this  ship  had 
done  so,  yet  large  vessels  only  take  in  part  of  their  cargo 
there,  and  do  not  oomplete  their  loading  or  obtain  their, 
clearances  until  they  get  on  the  outside  of  a  shoal  whicb* 
commences  about  three  miles  beyond  the  river  mouth.  Tlie 
fhip  in  qoeatioii  did  not  get  to  the  outside  of  this  shoal  till 
&e  3rd  of  Aagart,  soon  alter  wludi  she  iraa  loit.  Abbott, 
C.  J.,  and  the  Court  of  King's  Bendi  held,  upon  this 
evidence,  that  as  the  ship  on  which  the  goods  were  actually 
loaded  had  dropped  down  the  river  beyond  its  mouth  on  the 
Ist  of  August,  nothing  further  being  thieii  required  to  be  done 
by  a  ship  of  her  size  before  proceeding  on  her  sea  voyage, 
die  must  be  considered  as  having  "  sailed  from  Demerara" 
on  tliat  day,  within  the  meaning  of  the  wmnanty  (g). 

If,  indeed,  this  had  been  the  case  of  a  large  vessel,  which 
would  have  been  obliged,  after  dropping  down  the  river  on 
the  Ist  of  August,  to  take  in  a  farther  part  of  her  oaigo 
and  obtain  her  clearances  outside  the  shoal,  his  Lordship  held 
that  she  would  not  only  not  have  "sailed  from  Demerara" 
within  the  meaning  of  this  warranty,  but  she  would  not  even 

(9)  Lang  V,  Anieidim  (18S4),  8  B.  Ac  Or.  m. 
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"have  sailed"  within  the  moaning  of  a  general  warranty  Swst.  ess. 
"  to  sail "  on  or  before  the  Ist  of  Auguslt. 
On  an  insurance  on  ship  "at  and  from  New  York  to  Bunetr. 

Quebec,  during  her  stay  there,  and  thence  to  the  United 
Kingdom,  the  said  ship  being  warranted  to  sail  from  Quebec 
on  or  before  the  1st  of  November,"  the  Court  held,  that  the 
underwriters  were  liable  for  the  loss  of  the  ship  while  on 
the  voyage  between  New  York  and  Quebec,  after  the  1st  of 
November:  they  held,  in  fact,  that  the  warranty  only  applied 
to  the  part  of  the  voyfl^  between  Quebec  and  England,  not 
to  the  part  between  New  York  and  Quebec  (r). 

654.  In  order  to  avoid  running  a  dangerous  risk  in  time  Warranty  to 
of  general  war,  it  was  very  usual,  while  the  state  of  war  convoy, 
continued,  to  insert  an  express  warranty  in  the  policy,  that 
the  ship  should  sail  or  depart  with  convoy.   This,  like  every  ^ 
other  express  warranty,  was  held  to  require  a  strict  and 
literal  compliance. 

It  does  not  appear  necessary  to  state  in  detail  the  cases 
decided  on  the  extinct  Convoy  Acts  (s):  the  following  is  an 
enumeration  of  the  five  requisites  established,  by  the  autho- 
rity of  th^  cases,  as  being  eesential  to  a  sailing  with  ^ 
oonVoy: — (1)  It  taust  be  with  the  regular  convoy  appointed 
by  government  (0;  (2)  from  the  place  of  rendezvous 
appointed  by  ;government  (w) ;  (3)  it  must  be  ooevoy  for 
the  voyage  (a?) ;   (4)  the  ship  insured  must  have  Bailing 

(r)  Baines  v.  Holland  (1865),  10  Exdi.  802;  24  L.  J.  Exch.  204. 

(*)  For  the  statutory  provisions  relating  to  convoy  in  force  during 
•be  Ute  European  war,  see  British  India  Steam  Nav.  Co.  v.  Green, 
[1»I9]  2  K.  B.  670,  ese,  699. 

(0  Hfbbert  v.  Pigou  (1783),  2  Park,  694,  700.    *«*  SaiUng  with 
oonvoy '  is  the  sailing  of  merdiantmen  under  pfotection  of  the  King's 
ahipa";  per  Duke,  L.  J.,  in  British  India  Steam  Nav.  Co.  t>.  Green 
£1919]  2  K.  B.  670,  at  p.  680.  ' 

(u)  Gordon  v.  Morky  (1780),  2  Str.  1265;  Warwiek  v.  Soott  mm, 
4  Camp.  62. 

(a:)  It  is,  however,  no  breach  of  the  warranty,  when  convoy  is  ap- 
pointed for  part  only  of  the  voyage,  for  the  ship  to  pursue  the  remainder 
of  the  voyage  alone:  D'Eguino  v.  Bewicke  (1795),  2  H.  Bl.  651. 
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•.Hi.         iii8tnioti€ii8  df);   (6)  ahe  must  depai-t  with  convoy,  and 

 contimie  with  it  till  Uie  end  of  tbe  vogr««e  separated 

by  necessity  (2). 


055.  During  .the  maxitime  wars  that  grew  out  of  the 
Fmoh  B«W)liition,  it  became  important  for  underwxitei^  to 
asoertain  whefihw'  the  sbip  or  goods  insawd  w«re  liable  to 
hostile  captain;  and  to  avoid  this  risk  it  oame  to  be  ciwto- 
mitty,  where  the  assured  wished  to  insure  his  proi^erty  as 
neutral,  the  andenifiteni  to  require  him  to  warrant  his 
ship  or  goods  to  be  neutral  property.  This  was  ttwally 
effected  by  inserting  in  the  policy  the  words  "  wa«anted 
neatral,"  or  "wftrmnted  neutral  property";  or  sometimes, 
without  any  fwiBal  eiavae  warnua^,  by  deaoibing  the 
ship  or  goods  of  a  neutral  nation,  as, "  an  Amerioan  ship;' 
'*  a  Dane"  "  a  Swedish  brig,"  &c.,  which,  as  we  have  alrea^ 
seen,  wie'held  to  haw  theaame  effect  as  any  formal  warranty 
of  neutrality,  (a). 

MeaniBg  «f  656.  The  Warranty  of  neutrality  is  dealt  with  in  sect.  36 
l^S!^"*  of  the  UAiia^  Insurance  Act,  1906,  as  foUows:— 

(1)  Where  insurable  property,  whetiber  ship  or  goods* 
is  expressly  warranted  neutral,  there  is  an  impUed  oon- 
^    dition  .that  the  property  shaU  have  a  neutral  character  at 
the  eomiiiMioement  of  the  risk,  and  that,  so  far  as  the 
aasued  eaa  eomtiol  the  matter,  its  neutral  character  shall 
be  pieservad  toii^  the  risk. 
/!/         (2)  Where  a  ship  is  eiqnessly  warranted  "  neutral 
.there  is  also  an  implied  oondition  that,  so  far  as  the 
assured  can  control  the  matter,  she  shaU  be  p&perly: 
documented,  that  is  to  say,  that  she  shall  carry  the  neoBi- 


(y)  If  however,  she  has  put  herself  under  convoy,  and  the  maater 
esBnot  obtain  orders,  the  warranty  is  not  broken:  Vardon  v.  Wilmot 
(1744)  2  Park,  696,  n.;  Victoria  v.  Cleeve  (1779),  2  Str.  1250;  Webb 
V.  Thompson  (1797),  1  B.  &  P.  5i  Anderson  v.  Pitcher  (l&OO),  2  B. 

&,  P.  164.  /■t«fti\ 
(z)  Lilly  V.  Ewer  (1779),  1  Dougl.  72;  Jeflferey  v,  Legeiidra  {1^91), 

3  Lev.  320;  Carth.  216;  2  Park,  705.  .  '   

.  (a)  Barin-  v.  Olaggett  (1802),  3  B.  &  P.  201;  Lottiaii  JSMmim 
(1803),  ilfid.  499;  Baring  v.  Ghrisfeie  (1804),  6  Bsit,  IM. 
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sary  papers  ta  establish  lier  neutrality,  and  that  she  shall  8«et.  6a«. 
not  falsify  ar  suppress  her  papers,  or  use  simulated 
papers.  If  any  loss  occurs  through  b'reaoh  of  tbis  oondi- 
tipn,  the  insurer  may  avoid  the  contract  (&). 

If,  therefoie,  when  the  p<^oy  was  elFeoted,  the  ship  or  iiMteaoetof 
goods  were  not  owned  by  persons  eithor,  politically  speaking, 
the  subjects  of  a  neutml  country  oa:  having  the  comlmiercial 
character  of  aabjects  of  such  oountry,  or  if  the  ship  were  not 
at  that  time  properly  documented  as  a  neutral  ship,,  this  is 
a  breach  ah  imtio  of  the  wtoanty  of  neutrality  (c) :  so  also 
if,  in  the  course  of  the  voyage,  the  ship  iiiolat0  the  laws  of 
blockade,  or  renst  the  right  of  search,  or  inf  any  other  way 
conduct  herself  illegally  as  a  neutral  ship  so  as  to  forfeit 
her  character  of  neutrality,  this  is  equally  a  breach  of 
warranty  which  frees  the  underwriter  fpwn  all  liability  on 
the  policy. 

The  wananty  of  neutrality,  however,  only  means  "  that  Assured  does 
things  beyond  the  control  of  the  assured  stand  eo  at  the  time,  2^^^^* 
not  that  they  shall  continue  so  " :  if,  for  instance,  at  the  time  Wo^d  his 

,      .  ,  control  after 

the  nsK  comtaenoes  the  property  warranted  neutral  be  really  bwmning  of 
owned  by  neutrals,  it  will  be  no  breach  of  warranty  if  these 
parties  become  bellig^Kmts  hj  the  subsequent  breaking  out  ^ 
of  hostilities  between  the  state  of  which  they  are  subjects  and 
another  state.  The  assured  warrants  that  the  ship  and  cargo 
are  nputral  when  the  risk  commences;  he  does  not  warrant 
that  tbey  shall  ccmtinue  so  at  all  events  during  the  whole 
period  of  the  risk.  The  risk  of  future  war  is  undertaken  by 
the  underwriter  on  every  policy  {d).  In  fact,  the  assured 
only  pledges  himself  that  the  neutrality  of  th©  ship  during* 
the  risk  shall  not  be  forfeited  by  any  acts  or  omissions  of 

(ft)  See  1  Mardiall,  Ins.  410;  1  PhiUips,  Ins.  s.  783. 
{c)  Baring  v.  Glagg«tt  (1802),  3  B.  &  P.  201. 

id)  Eden  t;.  Ftokioaoa  (1781),  2  Dougl.  782  (a) ;  tlie  8.  P.  was  ruled 
m  Saloucci  v.  Johnson  (1786),  1  PaA,  169;  2  Park,  716,  and  con- 
farmed  in  Tyson  v,  Gnrney  (178©),  3  T.  R.  477.   It  wonld,  however 
be  open  to  an  underwriter,  on  the  f aets  of  Eden  v.  Parkinson,  to  V 
resist  the  claim,  not  on  the  ground  of  any  bniadi  of  the  warranty  »f 
xieutraUty,  but  because  the  insurance  was  on  enemy's  property. 
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M.  •»«.  Mnwelf  and  Mb  agpnts  («);  he  does  not  and  oannot  stipulate 
for  the  continuance  of  a  etote  of  awifaaHty  oviei-  wliioh  h«i 
himaelf  has  no  control. 


Breaches  of 
the  warrauty 
1^  want 
off  neutral 
ownenliip.  / 


Domioil  and 
teghy  fa  > 

country 
oonstitate  ^ 
II— twlii  ■  log 


Tabbe  v. 
Braddack. 


057.  All  property  warranted  neutral  mfast  be  at  the  com- 
mraioement  of  the  risk,  and,  as  far  as  depends  on  the  assured 
or  his  agents,  miwt  oontinuB  to  he  tiU  the  end  of  it,  neutral- 
oiw^ed-that  is,  must  helong  to  those  who  either  by.  birth  or 
domioil  are  for  oomtniercial  purposes  neutrals  (/) . 

A«  %e  have  ^where  {g)  discussed  the  question  as  to  what 
constitutes  nentrality  for  oomiaierBial  frarposes,  it  wiU  he 
sufficient  in  this  place  shortly  to  recapitulate  the  principal 
points  as  to  neotial  ownership. 

The  great  principle  is,  that  all  mfen  take  their  oomtoeroial 
character  from  the  place  of  their  domicil  {h).  "AU  persona 
I  who  iwide  and  carry,  on  business  in  a  country,  reaping  the 
advantages  of  its  tade  and  ooiitaibuting  to  its  weU-being, 
must,  for  the  purposes  of  trade,  be  dmadeied  aa  belongingr 

to  that  country  "  (i) . 

Thus,  whw©  a  ship  "warranted  American"  belonged  at 
the  time  the  yoLicy,  was  effected  to  a  m!an  who,  though  a 
native-bom  American,  had  tatorried  an  EngUshw^aman, 
flottled,  and  was  carrying  on  business  in  England,  where  for 
ihe  last  year  he  had  resided  with  his  family  without  quitting 
it  ;  the  Court  held  that  this  ship,  ihbugh  docuniented  as  an 
A^nerican,  was  not  in  fact  an  American-owned  ship  withm 
true  nieaniBg  of  the  wwwnty,  or  so  as  to  be  protected  by 
the  American  flag  (fc) . 

(.)  Of.  Mute  V,  1S««-,  &c.  IB..  Co.,  [1808]  2  Q.  B.  lU  ^  t<. 
«he  ael.  «f  Hie  Aipowiier  and  hi.  wrrant.,  when  ihere  is  no  expre.. 

""i^c^lmer      Muilman  (1763),  1  W.  Bl.  427;  8.  C7.,  3  Burr.  1419. 
(^7)  See  Part  I.  Chap.  V. 

(h)  See  ante,  Vol.  I.  §  90  ef  seq.  .    ,  iha 

rn  Per  Lord  Kenyon  in  Tabbs       Bendelack  (1801),  4  Eap.  109. 
This  rule  is  recogni^  in  the  Prize  Law  of  the  Y"^,^  ^ 
Japan.    On  the  Ck>ntinent  the  general  dootriiw  ui  tiiat  ^  J^^^"^ 
character  of  property  is  determined  by       ii«lle«ahty,  not  Oie  com- 
mercial domicil,  of  the  owner.  ^„/,.Tia,T»iMT« 
C*)  Tabbs  V,  Benddaok  (IWl),  4  Bq?.  207;  fl^.      «  B.  »  F.  Wr. 
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On  th^  other  hand,  pfopeity  belonging  to  the  bom  subject  Seei.  esr. 
of  a  belligerent  state  will  be  considered  as  neutral-owned, 
within  the  meaning  of  a  warranty  of  neutrality,  if  its  owner  ^ 
be  residing  and  carrying  <mi  his  trade  in  the  neutial  state  at 
the  time  the  poHoy  wias  effected  {I). 

It  has  been  solemnly  decided,  however,  in  the  United  immigration 
States,  and  no  doubt  would  be  so  held  in  this  country,  that  a  -^S'ante  beiio, 
man  cannot  acquire  a  neutral  character  for  the  purposeci  of  q 
commercial  protection,  or  so  as  to  make  his  property  neutral 
property,  by  leaving  a  hostile  and  establishing  himself  in  a 
neutral  country,  fictgrmU  beUo{m). 

058.  Wherever  a  man  may  reside  and  whatever  political  Property- 
character  he  may  have  by  birth,  whether  enemy,  neutral  or 
^J>  y^t  if  during  war-time  he  keeps  up  a  oofmnteax^ial  estab-  establishment 
liriiment  in  a  hostile  country  either  alone  or  in  partnership,  oountrj. 
all  property  connected  with  such  commercial  establishment  is  ^ 
liable  to  hostile  capture,  and  therefore  not  neutral  within  the 
meaning  of  a  warranty  of  neutcality  (n). 

If,  however,  he  who  carries  on  business  both  in  the 
belligerent  and  in  the  neutral  country  resides  in  the  latter, 
then,  whatever  may  be  his  nati<mal  character  by  birth,  his  ^ 
property  connected  with  his  trading  establishment  in  the 
neutral  country  will  be  neutral  for  the  purposes  of  protection 
against  hostile  capture,  and  therefore  within  the  meaning  of 

A  strong  cam,  a.  it  appeared  that  the  plaintiff  had  an  ammm  rever~ 
tend*  to  America  in  that  rwy  ship  on  ^  tenuination  of  her  then 
voyage.  See  also  Wilson  v.  Marryatt  (1798),  8  T.  R.  31;  ICCbnaell 
V.  Hector  (1802),  3  B.  &  P.  113;  The  Indian  Chief  (1801),  8  C.Bob. 
12;  The  Anna  QMiuffiiia  (18<^»),  4  C.  Bob.  107;  Th.  President  (1804). 
5  C.Rob.  277.  ^' 

(0  The  Postilion,  Hay  &  Marriott,  24o ;  M'Connell  v.  Hector  (1802), 
3  B.  &  P.  113;  The  Emanuel,  1  C.  Rofe.  296;  The  Abo  (1864).  I^infc^ 
Prize  Caaes,  42,  44. 

(m)  The  Dos  Hermanos  (18-17),  2  Wheaton,  76. 

(n)  .The  Vigilantia  (17»8),  1  C.  Kob.  1;  The  Susa  (1799),  2  C.  Rob 
m;  The  Portiand  (1800),  3  C.Rob.  41;  The  Manningtry,  [19161  P. 

The  Ai^lo-lfaioan,  [1918]  A.  C.  422.  The  rule  is  the  same  in 
t^  Slatp.:  iie        San  JoM  Indiano  (1814),  2  GalUson's  R. 

m^i  The  Antimia  J^tduuiiiii  (1818),  I  Wheaton,  189. 
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the  warranty  (o).  But  if  a  resident  in  a  hostile  oountij  has 
a  tmding  eslaliliclimMit  in  a  neutral  ooontry  even  his  pro- 
perty connected  with  such  establishment  is  deemed  to  be 
eoemj  property  (p). 

whSl^^  ^*  ^  decided  in  the  United  States,  and  apparently 
on  sound  principles  of  law,  that  under  a  warranty  of 
neutrality  the  property  must  be  wholly  owned  by  neutrals, 
•nd  dmniove,  if  a  bdligimiit  be  inteierted  in  any  part 

thereof,  though  merely  as  cestui  que  ti'ust,  this  falsifies  the 
warranty  (g). 

It  is  not,  however,  requisite  that  the  whole  cargo  should  be 

neutral-owned,  unless  it  Ix^  all  protocted  by  the  policy  which 
contains  the  warranty  of  neutrality  (r). 

Tn^pmkf  im        669.  If  the  property  which  is  the  subject  of  the  insuranoe 

belligerent  ^  trwisUu  or  in  course  of  consignment  from  a  vendor  to 
a  vendee,  it  is  not  enough,  in  order  to  satisfy  a  warranty  of 
BeutnJilj,  that  the  pn^rty  be  neutral-owiMd  at  the  Qom- 
\J  mmecnnent  of  the  transit;  for  if  it  be  consigned  by  neutral 
owners  to  a  hostile  destination  in  pursuance  of  a  contract 
made  during  war,  it  is  liable  to  hostile  capture  whik  in 
tEanat.  The  Ihiglish  rule  is,  that  neutral  property  going  to 
be  delivered  in  the  belligerent  country,  and  under  a  contract 
to  become  the  property  of  the  belligerent  immediately  on 
d  arrnraly  is  to  be  oorasidered  as  briligereiit  property  unless  tibie 
oontvMt  wlu  made  in  time  of  peace  and  wi^out  any  contem- 
plation of  war  (js) . 

(0)  The  Portland  (1800),  3  C.Rob.  41;  The  Herman  (1802),  4 
C.  Rob.  228;  The  Jonge  Klassina  (1804),  5  C.  Rob.  297;  The  Liiteow, 
[19181  A.  C.  435.    Cf .  The  Hypatia,  [1917]  P.  36. 

(p)  The  Harmony  (1800),  2  C.Bob.  322;  The  Clan^^xant 
1  Brit.  &  Col.  Prize  Caaee,  272. 

(q)  Murray  v.  United  Ins.  Co.  (1801),  2  Johnson's  Casee,  168, 
cited  1  Phillips,  s.  790;  and  see  also  Calbreath  v,  Gracy  (1805),  1 
Waahington  C.  C.  B.  219;  1  PhUlips,  s.  788. 

(r)  Bariber  v.  BUkes  (1808),  9  East,  283.  See  8,  P.  in  Livingston 
9i  WtKjItmd  Im.  0».  (IftlO),  6  OnuMii,  274,  and  Bayaid  v.  Hawa- 
4mmmjnmmaiMmr.lm.Oo.  (18(26),  4  Mmoo,  256;  IfUUips,  8.780. 

(1)  TkB  Ctaflfy  (m^,  S  C.Bdb.  M,  a.;  Tim  Ytmr  MrngmHikm 
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It  was  held  to  make  no  diffei-ence  that  it  was  agreed  S»ct.  6S». 
between  the  neutral  consignor  and  Urn  belligerent  consignee 
that  the  goods  shall  be  at  the  risk  of  the  former  until 
delivered  (/).  Such  agreements  were  hdd  to  be  fraudulent, 
as,  if  they  could  operate,  they  would  cover  all  belligei^t 
property  while  at  Ma^  sboe  the  risk  o£  capture  would  be  laid 
alternately  on  the  coneignor  or  consignee  according  as  the 
one  or  other  happened  to  be  neutral  (m)  . 

On  the  o^r  hand,  it  has  been  also  hM,  though  in  appa- 
rent  inconsistency  with  the  principle  of  the  last  rule,  that  belligerent 
ffoods  which  are  hostile  owned  at  the  commencement  of  the  «»»**T- 
transit  do  not  acquire  a  neutral  character  bj  a  neutral 
destination;  the  principle  assumed  in  this  case  being  that 
propei'ty  which  has  a  hostile  character  at  the  commencement 
of  the  risk  cannot  change  that  character  while  it  is  m  transitu 
so  as  to  protect  it  from  capture  (a;). 

The  rule,  in  short,  was,  that  if  either  neutral  goods  were 
shipped  with  a  hostile  destination,  or  hostile  goods  with  a 
neutral  destination,  by  virtue  of  any  contract  made  during 

(1799),  1  C.  Kob.  336;  The  Jan  Fi*ederick  (1804),  5  C.Rob.  128.  See 
Tlie  Miramichi,  [1915]  P.  71,  75. 
(0  The  Atlas  (1801),  3  C.Rob.  299. 

(w)  See  The  Baltica  (185r),  11  Moo.  P.  C.  141.  The  Coarto  in  Nefr  - 
York  dissent  from  tiiis  role  alios^etiier,  and  their  judges  have  deebied 
it  to  be  rather  role  of  politieal  expediency  than  of  intenMUMl 
law":  De  Wolff  v.  Neir  York  Firemen's  Ins.  Gb.  (1822),  20  JohiMoa, 
B.  214;  8.  C7.,  in  error  (1828),  2  Cowen's  B.  56.  It  shoold  be  stated, 
howefer,  FhilHps  lajs  down  the  law  as  in  tiie  text,  merely  stating 
tills  ease,  by  the  way,  as  existing:  1  Phillips,  ss.  260,  791. 

(x)  The  Sally  (1795'),  3  C.Rob.  300,  n.;  The  Atlas  (1801),  ibkl. 
299;  The  Anna  Oatherina  (1802),  4  C.Bob.  107,  113;  The  United 
States,  [1917]  P.  30;  The  Kronprinsessan  Margareta,  [1917]  P.  114; 
[1921]  W.  N.  22;  The  United  States  (No.  2)  (1917),  2  Brit.  &  Col. 
Prize  Cases,  525;  The  Bawean,  [1918]  P.  58;  The  Annie  Johnson. 
[1918]  P.  154.  See,  however,  The  Vesta,  [1920]  P.  385.  The  prin- 
ciple also  applies  in  the  case  of  a  transfer  of  goods  in  transitu  made 
before  the  outbreak  of  hostilities,  but  induced  by  apprehenaon  of  war 
between  the  vendor's  country  and  that  of  the  captors;  bat  otherwise  it 
has  no  application  to  ante-bdlum  shipments:  see  Tkte  Sonthfteld  (1915), 
[1817]  A.  O.  888,  n.;  The  Mna,  [1917]  A.  C.  886;  The  PtedOm, 
[1818]  A.  a  m.  In  Tho  Dbigo,  [1919]  P.  284,  Lord  SteniArie  Md 
tiiat  the  prinetple  does  not  apply  in  eertain  eases  of  f.  o.  b.  eontniels. 
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war,  both  alike  were,  by  tbekw  of  nations,  as  andeistood  in  ' 
this  countrj  before  the  Declaration  of  1856,  liable  to  hostile 
oaptme,  aad  neithm,  O^ovelMe,  were  neutxal  withiu  the 
nmiiing  of  a  iwraanty  of  iieii^nilitj. 

860.  It  was  also  held,  that  if  property  warranted  neutral 
consisted  of  colonial  produce,  it  must  be  either  of  neutral 
origin,  or  last  shipped  for  its  destination  from  a  ueutial  port. 
The  piodnoe  ol  a  beUigerent  oolony,  tliongh  owned  by  a 
neutral,  was  thus  liable  to  hostile  capture  {y);  and  the  same 
consequence  followed  when  it  was  contracted  for  by  a  neutral 
beim,  but  in  ocmtemplation  of ,  war  (2;);  but  when  the  pro- 
duce was  delivered  before  war,  not  having  hem  oontraoted 
for  in  contemplation  thereof,  it  was  held  to  be  neutral  {a). 

If,  however,  the  produoe  was  owned  by  neutrals,  and 
exported  from  tbe  hostike  o^ny:  to  a  neutral  ooontry,  it  was 
deemed  neutral  during  its  subeequent  transit  upMi  re-expor- 
tation, even  to  the  mother  country. 

The  qnestioa  in  sn^  oases  always  was,  whether  there  had 
hmn  a  bond  fide  importaticm  into  tl&e  neutral  comjtzy,  or 
whether  the  whole  transportation  from  the  ooloiiy  to  the 
inother  country  was  one  entire  voyage.  If  such  produce 
had  been  Immght  into  tlie  ports  of  a  neutral  ooontiy  and 
there  transhipped  immediately  on  arrival,  without  being 
landed;  this,  especially  in  the  absence  of  any  distinct  proof 
as  to  the  hostile  origin  of  such  produce,  was  held  enough  to 
satisfy  a  warranty  of  neutrality  (&).  So,  also,  landing  the 
produce  and  paying  the  duties  upon  it  at  the  neutral  port 
previous  to  its  transhipment  to  the  mother  country  was  held 

(y)  The  Phcenix  (1803),  5  C.  Rob.  20;  per  Lord  Stowell,  ibid.  167. 
In  The  Asturian,  [1916  J  P.  150,  the  rule  was  affirmed  that  the  produoe  of 
hmd  in  the  enemy  country  is  liable  to  capture  while  in  the  ownership  or 
possession  of  the  person  owning  such  land,  even  though  he  be  a  neutral 
subject  residing  in  a  neutral  country. 

(r)  The  Jan  Frederick  (1804),  6  C.  Bob.  128.  Se©  alao  The  Rends- 
horg  (i»02),  4  O.  Rob.  121. 

(o)  The  Vrow  Anna  Catherina  (18(H),  5  C.  Bdb.  161. 

(6)  See  Bennk  v.  Buekor  (1761).  1  W,  Bl.  8U;  31m  BoUy  (1800), 

2  m. 
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fiuffioiont  to  legalize  the  transaction  (c) ;  but  merely  touching 
with  such  prodaod  at  the  neutral  port,  aad  tbeie  paying  a 
nominal  duty,  was  not  enough  (d) . 

eei.  Where  a  ship  is  expressly  warranted  'neutral,'  Wantof 
there  is  also  an  implied  condition  that,  so  far  as  the  aseujed  §^^^8 
ean  control  the  matter,  she  shall  be  proi)erly  documented,  ^^^^^^  ''^ 
that  is  to  say,  that  she  shall  carry  the  neooftsaxy  papers  to  ^ 
-eetahlish  her  neutrality,  and  that  she  shall  not  falsify  ox 
suppress  her  papers,  or  use  simulated  papers.    If  any  loss 
occurs  through  breach  of  this  condition,  the  insurer  may 
avoid  the  eontract  "  (e). 

By  this  statutory  provision  two  points  are  settled  which 
on  the  authorities  weix)  not  clearly  established.  The  first  is, 
that  where  the  ship  is  warranted  neutml,  the  obligation  to  be 
pspoperly  documented  only  exists  so  far  as  the  assured  ca,n 
eontrol  the  matter.  For  instance,  in  a  policy  on  oargo,  the 
carrying  vessel  may  be  warranted  neutral;  but  the  assured 
will  not  lose  the  benefit  of  the  insurance  owing"  to  want  of 
proper  documents  to  establish  the  ship's  neutrality  if  the 
want  of  them  is  due  to  no  fault  of  his  own.  The  second  is, 
that  the  breach  of  this  condition  gives  the  insurer  no  right  to 
avoid  the  c(»it3raGt  except  where  the  breach  has  caused  a: 

loss  (/) . 

The  principal  documents  and  proofs  of  neutrality  which 

(c)  The  Polly  (18O0),  2  O.Rob.  361. 

(d)  The  EsBez,  cited  5  C.Bob.  36a;  The  Maria  (1806),  ilnd.  365; 
The  William  (1806),  Und,  886. 

(»)  Mar.  Im.  A^,  1806,  s.  86,  sub-s.  2. 

(/)  The  concluding  words  of  the  sub-section,  which  overrule  the 
deciMon  in  Rich  r.  Parker  (1788),  7  T.  R.  705,  create  a  difficulty.  Do 
they  mean  that  the  insurer  can  avoid  the  policy  ob  inifh  and  altogether, 
so  that  he  will  not  be  liable  for  a  previous  partial  loss,  d.r/.,  damage 
which  has  been  repaired,  or  for  a  subsequent  loss  which  has  nothing 
to  do  with  the  want  of  documents,  or  do  they  only  mean  that  he  can 
repudiate  liability  for  any  loss  which  is  due  to  the  breach  of  tlie  condi- 
tion? It  is  submitted  that  the  latter  is  the  proper  construction:  other- 
wise the  extraordinary  result  would  follow  that  liabilUy  for  a  partial 
loss  might  depend  on  the  contingency  whether  a  snbeequeot  loM  muxm- 
neotod  tiberevith  Iiad  or  had  not  ooearzed. 
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tlie  Imw  of  iMitioiis  roquires  in  every  neatml  ship  are  stated 
by  Amould  to  be  the  following  (p) : — 
The  flag.  V 1^  The  flag:  this  is  the  most  obyious  badge  of  the  national 
fliMMPaetwr  of  the  ^p,  and  hj  ^  law  of  nations  she  is  liaUo 
as  against  herself  to  be  considered  as  belonging  to  the  nation 
80  indicated  (h).  A  ship  warranted  neutral  must  bear  no 
4iliior  than  a  §tig  that  wtm  nootral  at  the  oaanieDoeinent 
^  the  risk;  md  a  ship  imnanted  of  any  given  national 
character  must  bear  the  fla^  of  that  and  of  no  other  nation. 

« ^^^^  ^  ^'  ^  PMq^  aea-brieie,  aoa-letter  or  pttss:  ^  is  a 
oertifioate  granted  hj  anthority  of  the  neutral  state,  giving 

permission  to  the  master  of  the  ship  to  proceed  on  the  voyage 
pBC^poaed,  and  deolaring  that  while  on  such  voyage  the  ship 
wimdsrllwpiQleetioiicf^Beiitnl  state  (f).  Itisindis- 
pwisable  to  the  safety  of  a  neutral  ship  (fc) ;  nor  is  any  vessel 
permitted  to  disown  the  national  character  ascribed  to  her 
timnn  {I),  h»  form  is  £nqiHiitly  and  Tarioualy  given  in 
the  oonoinieroial  treaties  eootraoted  between  diff^r^t  states, 
Ili usual  and  must  therefore  vary  in  each  particular  case.  Usually  it 
apefafiaa  tliB  name  and  reaideooe  of  the  captain;  the  name^ 
property,  deaerqption,  tonnagd,  mad  iestinatioa  of  tJie  ^p; 


(g)  The  papers  carried  on  board  vary  to  some  extent  according  to 
the  nationality  of  the  ah^.  For  a  list  of  the  documents  which  may  be 
expected  to  be  carried  by  ships  of  different  states,  aee  Professor  Holland's 
official  Manual  of  Naval  Prize  Law,  52 — 59. 

(A)  The  Success  (1»12),  1  Dodson,  131;  Tbe  \xaw  Elisabeth  (1803), 
i  CBob.  2;  TknB  IndoBtrie  (1864),  Spinki'  FHm  Oues,  54;  Tkb  Led» 
(m4),  1  Brit.*  €kiLFfeMeGMM,m  (FriM  Govt  of  Bflmvia).  Hi* 
mM  flag  is  Mfc  ewMiiMif  ik  Uwam  of  liie  dy^:  Fioini,  [1M8] 
▲.C.  flS;  TIm  BMbon,  [lUa]  A.a  Mt|  Hm  SMukee,  4  LkgpA'a 
IM  tu  m,  m.  no  faods  do  aoi  take  iliiir  BiitkMiri  dHU«eter 
fnm  Iko  ii«  «  paw:  The  Vnedo  SehottfS  (18i4),i  CM.  6,  n.;  imt 
joodi  «i  mm  enemy  ship  consigned  to  an  enemy  port  aio  primi  fwoiB 
onemy  property:  The  Eoland  (1915),  M  L.  J.  P.  127. 

(0  The  VigilaiKiM  (17aa),  1  a  Bol>.  18;  Tlw  Vxoede  Seholtyt  (1804),. 
I  G.  Bob.  5,  n. 

(Jc)  1  Marshall,  Ins.  410,  citing  Hubner  de  la  Saiaie  des  B&tinieBta- 
neutres,  Pt.  ii.  chap.  3,  s.  10,  vol.  i.  242. 

(0  The  Vigilantia  (1798),  1  C.  Rob.  13.  This  does  not  apply  to  the 
goods:  The  Yrow  Elizabeth  (1803),  5  C.Bob.  2;  The  Vreede  Scholty» 
(1804^.  ibid.  5,  n. 
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tlie  natare  and  quantify  of  the  cargo;  the  place  whence  it   Soct  661 
comes;  its  destinatioii,  Ac.;  but  bo  g^end  rale  oaii  be  laid 

down  on  these  points. 

^3.  The  legisfcer  or  certificate  of  registry  is  also  an  ^J^^^ 
important  dooanlMilMer  tiiis  warranty,  as  it  shows  to  ofiogktiy. 

whom  and  to  what  port  a  vessel  belongs,  and,  being  certified 
by  some  officer  of  the  customs,  bears  with  it  a  certain  stamp 
of  public  authority.   This  domunent,  however,  is  not  indis- 
pensable for  compliance  with  the  warranty,  if  tiie  ship 
possesses  others  from  wliioh  her  neutral  character  may  b©  ^ 
lleoiuyelj  asoertaiaed.    So  it  was  held  in  the  United  States, 
where  the  ship  had  a  sea-letter  bul  no  register  (nt). 
J^.  The  bill  of  sale  may  also  bo  of  importance  as  a  proof  BiUof  ssUe. 
of  natiMiality,  especially  where  the  sh^  appears  to  be  hostile 
built,  in  owler  to  show  that,  although  she  be  so,  yet  she  has 
been  either  purchased  by  the  neutral  before,  or  captured  and 
legally  ocmdeiiiiied  and  sold  to  the  neutral  after,  the  declara- 
tion of  wwr  (n) . 

'^S.  The  muster-roll  (o)  may  be  of  great  use  in  ascertaining  The  muster- 
a  ship's  natumal  oharaoter,^  as  it  contains  the  name,  age, 
nationality,  &o.  of  every  person  -of  the  ship's  oompftny . 
yjfi.  The  charter-party,  as  it  serves  to  authenticate  many  of  Thecharter- 
the  faete  oa  which  the  proof  of  neutrality  must  rest,  ought  P*^* 
always  to  be  found  on  board  chartered  dhips(p). 
J  7.  The  log-book,  if  faithfully  kept,  is  important  with  the  The  log-book, 
same  view  (f ),  and  so  is — 

^  8.  The  bill  of  health,  which  is  a  certificate,  properly  Them 
authenticated,  that  the  ship  comes  from  a  place  where  no  <>«^*^ 

■   (m)  Barker  v.  Phcenix  Ins.  Co.  (l&ll,  8  Johnson's  B.  237,  cited  1 

PhUlips,  Ins.  8.  806. 

(«)  Per  l4Hd  StoweU,  The  Sisters  (1804),  5  C.  Bob.  155;  1  MarshaU, 

Ins.  411. 

(o)  Commonly  known  as  tho  ship's  articles,  but  in  the  Ifweiiant 
Shipping  Act,  1894,  styled  the  Agreement  with  the  CWr.    For  the 
contents  of  this  document,  see  sect.  114  of  the  Act. 
.   (/?)  1  Marshall,  Ins.  411. 

(?)  See  ihe  observatkms  of  %A  Privy  OmnoU  in  Tfce  (^lielia,  [if  It  j 

2  A.  C.  206. 
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infectious  distemper  prevails,  and  is  thus  incidentally 
evidence  of  ownership. 

"^9.  Proofs  of  the  natioiHil  ohametor  of  the  cargo,  as 

invoices,  bills  of  lading,  certificates  of  origin,  &c.:  those  are 
all  of  importance,  as  proofs  of  the  neutral  character  of  the 
goods  wftrraated  neatml  (r).  The  oerlito^  of  od^n  wa» 
genttmllj  deemed  necessary  during  the  oontinuatioii  of  the 
French  wars,  in  order  to  prove  that  the  goods  were  the 
subjeot  of  legal  touiep<Mrt.  To  this  IuAUm  BMnilest  Kad  the 
dbaranoes  may  he  added. 

Upon  the  subject  of  these  documents  it  may  he  observed 
generaUy  that  tboagh  the  wimt  of  aoifie  of  these- papers  maj 
he  taken  as  strong  presumptive  endenoe,  yet  the  want  of 

none  of  them  singly  amounts  to  conclusive  evidence  against 
a  shq^'s  neiUxalilj. 

All,  in  ihict,  that  the  warranty  of  neutrality  requires  is 
that  the  property  should  be  o^vned  in  compliance  with  the 
wmmokty  and  he  f  uniished  with  the  naoal  evide&ee  of  sueh 
BOBtrafity  as  is  wBiianted  (.9),  iiiat  this  proof  AaXt  aooom- 

pany  the  property,  and  be  forthcoming  whenever  its  neutral 
character  is  called  in  (|uestioia. 

M2.  The  same  priiHaplee  which  ap^y  to  the  ppoof  s  of 
iiati<»alit7  leqniied  by  the  gieneral  law  of  nations  are 

applicable  to  the  regulations  introduced  by  the  commercial 
tieaties  of  modem  states  (^).        •  ' 

By  the  treaty  of  1778  hetwem  France  and  America,  it  was 
agreed  that  ships  belonging  to  either  state  "  must  be  fur- 
nished with  sea-letters  or  passports  "  (to  be  made  out  in  the 
§am  aimeaBed  to  the  treaty),  "  eaqptmmgiie  nraie,  property 


Cr>  Tkm  Mar.  Im.  As^  IMi,  tet  aoi  impoM  ai^  oUig«to  witib 
fwpeet  to  inBamwhi  im  Him  osm  oI  a  waraaalj  of  tha  newtnUtfy  of 
fttdb.  Seet.  M,  MdbHMefc.  S,  icfagi  obIj  to  dl^.  It  mpp^f  howover, 
lo  a  poliey  on  goods  wbeie  the  ship  k  warriaiii  Bwrtial.  Bm  Buiaf 

V.  Claggett  (1802),  3  B.  &  P.  201. 

(«)  Siffken  v.  Lee  (1807),  2  B.  F.K.&.  >4M.  1  HacahiOl, 
Ins.  412;  1  Phillips,  Ins.  s.  802. 

it)  Por  LawjCBoe,  J.,  in  PoUwcd  v.  BeU  (ISOO),  8  T.  B.  440. 
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and  build  of  the  ship,  as  also  the  name  and  place  of  hahita-  g«ct,  eat, 
tion  of  the  maeter  or  commander." 

A  ship  insimd  "froip  Londoo  to  Guernsey,  and  from 
thence  to  the  coast  of  Africa,"  &c.,  "  waTranted  America 
property/'  while  this  treaty  was  in  force,  had  sailed  from 
London  to  GwOTBaey  without  wiy  passport,  but  from 
Guernsey,  and  until  she  was  captured  by  li  ^PMich  fwivateer, 
she  had  such  passport  on  board  and  exhibited  it  to  the  captain 
of  the  privateer  at  the  time  of  her  capture.  The  Court  of 
King's  Bench  \sM  that  although  the  ship  was  not  lawful 
prize,  yet  the  warranty  of  netttiality  iww  l«oken  hy  her 
having  sailed  from  London  to  Guernsey  without  a  pass- 
port "  The  ship,"  said  Lord  Kenyon,  "  was  not  only 
not  to  be  liahle  to  risks  arising  from  feir  not  heing  Am^can 
property,  but  she  wajs  not  to  be  liable  to  any  inconvenience 
or  imjpediment  in  her  vcj^age  from  her  not  being  in  the 
condition  required  hy  the  treaty  with  France"  (11). 

The  following  case  shows  the  strictness  with  whidi  the  Mag  r. 
Courts  will  exact  a  compliance  with  the  lettei-  of  the  treaty 
regulatiwM.  In  this  same  treaty  the  sea-letter  is  required  to 
express  "  the  name  and  place  of  hahitatioo  of  the  master  or 
commander."  A  ship  "  warranted  American  "  had  a  sea- 
letter  ruBBilig  as  fdlows:— "  Permission  has  been  granted  to 
Gewge  Domimc,  master  of  die  ship  called  the  '  Mount 
Vernon,'  of  the  town  of  Philadelphia,  of  the  burden  of,"  &c. 
The  Court  m»  of  opinion  that  the  name  of  the  town  in  the 
sea-letter  most  necessarily,  fipom  its  coilocati<m,  he  r^erred 
to  the  ship  and  not  to  the  master,  and  that  the  sea-letter  was 
not  in  accordance  with  the  treaty  (a?) . 

(it)  Rich  V.  Parker  (1798),  7  T.  R.  705,  709.  Inasmuch,  however,  as 
the  loas  here  was  not  due  to  the  want  of  the  passiwrt,  this  case,  in 
view  of  the  concluding  words  of  sect.  36,  sub-s.  2,  of  the  Mar.  Ins.  Act, 
1906,  would  now  be  deeidtHl  differentlj'. 

(ip)  Baring  v.  Claggott  (1802),  3  B.  Ac  P.  201  (before  Lord  Alyanley 
and  the  Court,  of  C.  P. ),  and  8.  C.  in  error  (1804),  5  Baa*,  398  (befcw© 
Lord  Ellenborough  and  the  Oonrt  of  K.  B.).  Inasraiidi  as  tiie  policy 
in  tlu9  caae  was  oa  cargo,  and  the  condemnailioa  was  nol  dve  to  1^ 
infbvmality  in  Hie  aea-leMer,  tiie  doeision  woidd  now,  Im  view  of  sub- 
•Mt  8  of  seet.  W  of  the  Mar.  Ins.  Act,  1906,  h^otiiirwis^ 
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In  the  same  ca^  aft  it  appeared  that  the  owner  of  the 
flliip  had  not  been  nalandiaed  in  Ammea,  and  hk  ship 
oonsequentlj  had  sot  aoqnined  tlte  priyileges  confemd  upmi 
registered  ships  of  the  United  States  by  the  American 
HsTifatiaa  Aot  of  1792,  the  Court  held  that  the  ship  on 
liiia  grooad  also  ima  not  **  Amerioan  "  wiHiin  the  meaning 
of  the  warranty  {y). 

663.  Although  it  is  requisite,  to  comply  witli  a  warranty 

  of  umAaHitj,  that  at  ahip  should  be  furnished  with  all  doou- 

iinnti  iieqmed  bj  tnaties  between  her 
the  same  rule  does  not  apply  to  those  marine  regulations  and 
ordinanoes  which  foreign  states  make  in  time  of  war  contrary 
orin  additMn  to  ^lairof  natkiOB.  Questions  of  neutrality 
are  to  be  decided  by  tiie  general  law  of  natioins,  subject  only 
to  such  alterations  and  modifications  therein  as  may  have 
been  intiodnoed  by.  treaties  between  the  state  to  which  the 
iliip  belongs  and  other  poiwm.  The  imianty  impoeee  no 
obligation  on  the  neutral  shipowner  to  famish  himself  with 
every  documkent  that  the  belligerent  powers  may  require  by 
their  own  pntale  wdiwanees,  oaaanotioned  by  international 
treaty,  as  evidenoes  of  neutrality .  In  no  case,  therefore,  will 
the  want  of  such  documents  amount  to  a  forfeiture  of  his 
neutrality 

"^•64.  A  wmanlj  of  neutndity  in^tlies  that  the  ship  shall 

  (flo  far  as  tlie  asmned  eaa  etmtrol  ^  matter)  {a)  be  oon- 

2^l^f2i2iiS*  deleted  on  the  voyage  with  strict  regard  to  the  rules  of  neu- 

(y)  Baring  v.  Qaggett  (1802),  3  B.  &  P.  201.  Kent,  C.  J.,  nupposes 
that  Lord  Alvanley  did  not  know  of  the  Act  of  Congreas  of  1802, 
friving  veaeels  not  entitled  to  a  roister,  but  American  owned,  all  tlie 
advantages  of  national  protection:  1  Phillips,  Ins.  s.  813,  n.  He  cer- 
tainly did  not,  for  Baring  v.  Claggett  was  only  decided  in  1802,  and  ithe 
ship  which  was  the  subject  of  the  warranty  had  been  captured  six  years 
before,  in  1796. 

(z)  Mayne  v.  Walter  (17a2),  before  Locd  HaapieUI,  1  Maitliall,  Im. 
40S.  8ee  ako  the  misiti  «i  tiuit  mm,  aad  BanOIay  «.  Lewii,  ibid, 
404,  4SS.  MM  V.  Bell  (1800>,  8  T.  B.  484;  BiM  v.  AppMoii  (1800), 
I'M.  MI;  Mm    BeU  1  EMi,  «§8.  to  tete,  fMi#,  |  HI. 

(«)  Mar.  Int.  -M^         ».  M,  aob-a.  1, 


Engaging 
privileged 
colonial  or 
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trality.    If  she  be  guilty  of  any  conduct  which  by  the  rulea  — ^ 
of  war  readers  her  liahle  to  hostile  capture,  this  is  a  breaeh 
of  the  nflunaul^* 

Thus,  engaging  in  the  privileged  colonial  or  coasting  trade 
ol  the  enemy-HMmukting  or  destroying  papers— resisting 
the  light  of  aewc^i-^ndatiiig  Ihe  kwB  of  blockiide— are 
all  so  many  forfeitures  of  neutrality  atid  breaches  ol  tJie 
warranty.    We  will  oonfeider  these  in  their  order. 

By  the  law  of  nations,  as  inteqwseted  in  this  ooontfy,  the  Bote  of  17W. 
following  rule  (frequently  called  the  Rule  of  1756)  has  been 
firmly  established  as  a  principle  of  our  lawB  of  war.  If 
daring  war  i^tml  proper^  he  eogBged  in  any  lannsk  td 
the  colonial  or  coasting  trade  of  the  enemy,  wiiii^  is  not 
open  to  foreigniers  in  time  of  peace,  such  propertyi  loses  its 
oharaoter  of  neutrality,  and  bi0coi»ee  liahle  to  hostile 
capture  (6). 

This  rule  stands  on  two  grounds:  1 .  That  the  neutral,  by 
thns  acting,  interposes  to  vAime  the  enemy  ficom  the  con- 
dition  to  which  the  other  belligerent  had  reduced  him,  and  to 
that  extent  deprives  that  belligerent  of  the  advantage  he  had 
gained.  2.  That  the  neutral  employed  in  a  trade,  reserved 
by  the  enemy  to  his  Own  subjects,  id^tifies  hims^  with  <^at 
enemy,  and  assumes  his  character:  in  the  words  of  hord 
Mansfield,  "  If  a  neutral  ship  trades  to  a  French  colony  with 
all  the  privileges  of  a  FreiMsh  ship,  and  is  thus  adopted  and 
naturalized,  it  must  be  looked  on  as  a  French  ship,  and  ta 
liable  to  be  taJiien  "(c).  This  rule  was  uniformly  acted  upon 
by  Lofd  Stowell  throughout  the  whok  course  of  the  great 
'    maritime  wars  <^  the  Freneh  Bfinrdntim,  ixom  1792  to  1815. 

(b)  The  rule  is  firmly  established:  see  The  Immanuel  (1799),  2 
C.  Rob.  186 ;  and  see  especially  1  Kent,  Com.  81—86,  which  contains  an 
able  exposition  of  the  whole  doctrine,  tpgether  with  a  reference  to  the 
American  authorities. 
"  (c)  In  Berens  v.  Rucker  (1761),  1  W.  Bl.  313.  France  being  then 
at  war  with  this  country,  "  French  "  in  this  paragraph  is  equivalent 
to  "  belligerent.''  See  alao  The  Montara  (1906),  2  Ross.  &  Jap.  Prise 
Cases,  403. 
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■i«t.  065.  665.  The  rule,  however,  is  confined  to  trade  directly 
^mitetioiw  teipwat  ^  eBOBij's  ooloiiy  abd  thd  moHier  country,  land 
of  1756.        does  not  apply  wheiie  the  produce  of  a  hostile  eoiony  is  bond 

fide  imported  into  a  neutral  country  and  thenco  re-exported 
into  the  mo&w  wwolUj  {d).  But  merely  touching  at  the 
neutral  port  and  paying  nomiiml  dutaes  thjcre  is  not 

enough  (e) . 

The  question,  in  fact,  in  all  cases  is  one  of  intent.  Did 
^anhmts  intportandi  tenmnalja  at  <lie  intm^diate  port  or 
look  to  an  ulterior  one?  Wa*  it,  under  the  circums'tanoes,  a 
band  fide  importation  ending  at  thie  intermediate  port,  or  a 
mere  oontrivanoe  to  cover  the  original  scheme  of  the  voyage 
to  an  ulterior  port?  This  is  the  true  principle  of  the 
cases  (/) . 

This  rule  is  This  rule  was  uniformly  repudiated  by  the  United  States 
^^tkeUmitad  throu^out  the  iviiole  of  the  iw  of  181^1814,  but 
Chancellor  Kent  intimates  the  poesibility,  that  if  the  United 
States  were  ever  themselves  to  be  engaged  in  a  maritime  war 
with  an  enemy  who  thuew  the  whole  of  his  colonial  or  coast- 
ing trade  into  the  hands  of  (enterprising  neutrals,  they  might 
be  induced  to  feel  more  sensibly  than  they  had  hitherto  done 
the  weight  of  thie  arguments  of  foreign  jurists  in  favour  of 
the  poli(rfr  and  equity  of  the  nde  (g).  ^ 

Carrying  666.  Ganying  omulated  papers  is  a  gcound  of  capture  and 

oondemnatioii,  and,  if  witheat  leavie  eaqiressly  given  in  the 


aimnlated 
papers, 


(il)  TiM  Bo^  (IMO),  2  C.  Bob.  861. 

(#)  The  Essex,  cited  5  C.Rob.  368;  The  Maria  (1805),  ibid. 

if)  Per  Sir  Wm.  Grant  in  The  William  (1806),  5  C.  Rob.  385. 

{jg)  1  Kent,  Com.  84,  8o.  Phillips  (vol.  i.  s.  278),  after  stating  that 
his  oountrymen  had  suffered  much  under  this  rule  in  the  English 
Courts,  lays  it  down  that  such  trade,  opened  to  all  neutrals  indis- 
criminately, ought  not  to  be  treated  as  contraband  except  after  oflBcial 
notice.  As  regards  notice,  the  rule  was  well  known.  Besides,  it  is  a 
fallacy  to  say  that  the  trade  is  opened.  It  continues  to  be  a  privi- 
l^ed  trade,  and  the  neutrals  that  embark  in  it  become  the  privileged 
traders  of  the  beUigeveai.  Ef«ii  if  a  final  abcdition  of  this  privilego 
vera  ^rodaioMd,  thk  hmm%  done  vnder  atreia  of  war  and  lor  beUi- 
gccont  purpoaes,  may,  wamiSm^  to  a  rtde  irf  ite  Oowta,  he  «U«re|r*rded 
hf  fte  muBmf.  Sao  The  Bee  Hifiama  (1817),  %  Wimkm^  7a;  and 

Mll9,  §  M. 
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policy,  is  a  breach  of  the  warranty  of  iK'utrality  {h):  this  is  Sect.  •6«. 
so,  wen  though  it  be  impoesihle  without  such  papers  to  carry 
on  the  propoeed  trade  (*) .  • 

So,  carrying  suspicious  papers  lias  bei^ii  held  in  the  United  or  Buspidoai 
States  to  be  a,  breach  of  this  warranty.  Under  a,  policy  on 
g«)bd8  "imrranted  American  property,"  certain  papers 
relating  to  a  former  shipment  wtere  concealed  in  a  oa«k  on 
board  and  were  referred  to  in  a  letter  written  in  sympathotic 
ink,  and  they  were  such  altogether  as  to  throw  a  mystery 
over  the  shipment— this  wns  held  to  amount  to  a  breach  of 
the  warranty  (fc) . 

So  it  has  been  held  in  the  United  States,  and  apparently  Attempting  . 

...     ,  IT        f,  to  disgmae 

on  souncl  principles,  that  an  attempt  to  disguise  belligerent  belligerent 
goods  as  neutral  and  carrying  them  as  such  with  neutral 
cargo,  is  a  breach  of  the  warranty  of  neutrality  and  will 
avdid  the  p<dioy  as  to  the  neutral  cargo,  though  if  tlie  same  ^ 
gooc^  had  been  taken  on  board  as  ^lemy's  goods  and  so 
documented,  the  only  effect  would  have  been  to  expose  them 

to  confiscation  (f). 

Okmoealing  papers,  mialerial  for  the  proof  or  preservation  Conoealiiiff 

of  neutral  character,  justifies  a  hostile  detention  and  carrying 

into  port  for  adjudication,  and  on  this  ground  it  has  been 

laid  dWn  in  the  United  States  by  Marshall,  C.J.,  that  the 

concealment  of  the  ship's  papers  will  g^erally  amount  to  a 

breach  of  the  warranty  of  neutrality  (m) . 

The  spoliation  or  destruction  of  papers  is  a  still  more  Spoliation  or 

-  .    •  .a         deBftmouOa  of 

aggravated  dreumBtanoe  of  stu^Moioii,  ma  may  justify  an  pi^en. 

(*)  By  aect.  36,  sub-sect.  2,  of  the  Mar.  Ins.  Act,  1906,  as  to  which, 
however,  see  §  661,  ante.  See  Horneyer  v.  Lushington  (1812),  15  East, 
46;  Oswll  t;.  Vigne  (iai2),  ibid,  70;  Bell  v,  Bromfield  (1812),  ibid. 
364. 

(0  See  the  cases  in  East  last  cited,  which  answer  the  doubt  raised  on 
this  point  by  Sir  J.  ^Mansfield  in  Steel  v.  Lacy  (laiO),  3  Taunt.  286. 

(h)  Carrere  v.  Union  Ins.  Ck>.  (1813),  3  Harris  &  Johnson,  324, 
cited  1  PhilUpe,  Ins.  6.  809. 

(0  Phoenix  Ins.  Cb.  «».  Pratt  (1810),  2  Binn.  808;  Sehwarta  v. 
Ins.  0».  of  North  AoMrica  (1811),  3  Waahington  G.  O.  B.  117. 

(#»)  LiTingstoa  v,  Mazylipid  Ins.  Cb.  (1813-),  7  Granoh,  536,  eited  1 
Phfltips,  s.  809. 

A. — ^VOL.  n.  4 
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.1     u-  aro  enemy's  property,  with- 

^M^iA^^  ^nfipiiimco  tu&t  tiiie  snip  or  gw^m       ^-"^    ^    j.  * 
!HB!!!- —       ^    ,  "  niit  hftwevcr,  in  this  country  create 

oat  fartber  proof:  it  ooee  not,  auwc  , 

an  absolute  W«-Pti-  ^""^       t        ^^„  ' 
A«l  Lord  Mansfield  said  that  thongh 
«,eAo«l      comddW  a«  a  strong  prosumphon  of  ene.^. 
property,  yet  ke  1-d  awer  Uovm  a  oondenmation  ou  ttu^t 
giound  oi4y 


Enemy's 
goods  in 
MMinl  skips 

and  nentraf 
goods  in 
enemy's 
ships  no 

br^tch  of 


667.  P..vious  to  the  treaty  <rf  1866  (p)  it  was  an 

-rtaUidied  ruk  of  the  law  of  nations,  as  a«ted  upon  m  thie 

»n»«rtv  carried  on  board  neutral  ships 
country,  thrt  aaoBy  8  pawpeny  camwi 

in  time  of  war  is  liaWe  to  «ptu«  «4  ^f"^/^"-^  '^r^ 
U  however,  held  to  involve  a  forfeiture  «'«««*«»»^^ 

w  ith  it  w..  lo«W  «  bo«d.  if  such  cargo  banged  to 

other  owners  and  was  covered  by  -^^TT^J^, 
Neutial  goods  are  not  liable  to  seizure  on  boM*  ««eB^» 
--aU-  Md  tJii.  «  aia  principle  as  regulate,  the  ca« 
^c^Uered,  viz.,  *.t  gi«s  •  right  toja^^e 
good.  «£  an  enemy,  but  not  of  a  friend  "T^.'^^ 
IT.,  ground  of  voiding  the  policy  that  goods  wmatrf 

^.utnThad  been  put  on  bo«d  «  enemy  s  vessel:  this, 
Lever,  must  be  understood  «  ^J^!  .^T^^ 

«,d«.t  vessels,  for  if  placed  on  board  an  aru«d  ship  rf  ^ 
ZS^«er,g«dedasenemysproperty;  for  this  show. 

an  intention  to  resist  *e  ^^^^^  ^ 
And  the  same  consequence  has  be«i  neia  lo  iou««, 
«««n,  if  the  ship  on  which  they  1"^*^' 
neutral,  saiU  under  eon»«^. «  in  company  of  an  armed  belli- 
gerent force,  or  under  the  lioenoerf  a  hortde  govemmeat  («) . 

(,.)  The  Hunter  (1816),  1  Dod..  A*--  «•  Ol*^' 

'  lilTaTSl).  2  Doug..  581.    The  AMeriean  ruU 

'fl  TBlakcs  (1808),  9  Kast,  283. 

_  — _          /'^Q1l^    1  Dodaon's  Adm.  R.  443. 

fi  JS-tirJ:.  tL\^  (n«9),  1  CBob.  3«,  5S  .«. 

€74. 
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•the  doing  so  would  clearly  amount  to  a  breach  of  the  — f ■ 
warranty  of  nentiality. 

068.  It  i«  an  invariable  principle  of  the  Law  of  Naticms,  ^ 
that  if  a  neutral  violates  a  blockade  by  carrying  supplies  to,  of  blockade, 
or  in  any  way  trading  with,  a  blockaded  port,  he  is  guilty  of 
a  high  <^ence  against  the  laws  of  war,  and  thereby  subjects 
his  ship  and  cargo  to  the  penalty  of  confiscation  (i);  and  this 
penalty  may  be  enforced  by  seizure  at  any  time  during  the^ 
oontinuanoe  of  th»  irfiip's  voiyage  out  and  home,  though  long 
subsequent  to  the  apt  of  violation  (m).    We  shall  have  occa- 
sion in  a  subsequent  chapter  to  enter  at  some  length  into  the 
question  of  what  constitutes  a  violation  of  blockade  {x) ;  it 
will  he  sufficient  hero  to  lay  it  down  as  an  undoubted  rule, 
that  any  act  which  can  he  so  construied  wfll  entail  a  forfeiture 
of  neutral  privileges,  and  be  a  breach  of  the  warranty  of 
neatrality. 

669.  Pew  modes  of  violating  the  rules  of  neutral  conduct  ^ax^iog 
are  of  more  aggravated  description  than  carrying  hostile  ampMtm. 
despatches,  i.e.,  comtounrcations  made  by  the  home  govern- 
ment, or  the  spies  of  one  of  the  belUgerents,  to  its  forces  at 
the  theatre  of  war,  mee  versa.  Such  conduct  exposes  to 
confiscation  the  neutral  shi'p  so  employed  (y),  and  if  there 
he  any  connection  between  the  owner  of  the  ship  and  cargo, 
then  (but  not,  it  seems,  otherwibe)  the  cargo  also  {z);  it  is 
needless  to  add  that  it  would  amount  to  a  breach  of  the 
warranty  of  neutrality. 

(0  Bvnkershoek,  Queest.  Jui;i8  Publici,  lib.  i.  e.  4,  s.  11;  Groiius 
de  Jure"^  Belli  ac  Paeis,  lib.  iii.  c.  1,  s.  5;  Vattel,  Drwt  des  G<mB« 
lib.  iii.  «.  7,  s.  117.  For  an  exception  to  ibis  rule  made  by  Lotd 
Stowell  in  the  case  of  the  cargo,  wbere  the  ownen  "feereof  oould  not 
have  been  oognizant  of  the  Uockade  at  the  time  of  shipment,  see  Tlie 
Mieioariiis  (1798),  1  C.Bob.  60,  po§t,  $  7S6. 

The  Welvaait  iraa  PiUaw  (1799),  2  C.Bob.  128;  The  Jmiwiw 
Karia  Sdurasdec  (1800),  3  C.Bob.  U7. 

(«)  See  pott,  S§  7Se— 770. 

(y)  See  infra,  §  760. 

(s)  The  Aialanta  (lAOS),  6  O.  Rob.  440. 

4(2) 
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But  this  rale  does  not  extend  to  tlie  ease  of  a  neutral  ship 
Ambassadon*  caiTjing  the  despatches  of  the  ambassadtor  of  one  of  the 
^^^^^^^      b^geFentB  from  tiie  neutral  country  to  the  sovereign  of  the 
tentto;       belligePMit  state  (a)  ;  nor,  nnder  the  Hague  Maritime  Oon^ 
vention  (No.  XI.)  of  1907,  to  the  carriage  of  postal 
oorrespondenoe. 

Carrying  070,  As  WO  shall  have  to  eoQfflder  the  whole  subject  of 

oontrabaud  .      «        •        *   i_    •n      tj.  ^ 

rfw.       .  fxmtraband  of  war  m  treating  hereafter  of  the  illegalitj)  oi 

the  risks,  we  will  here  only  obsen^e  that,  as  caiTjing  contra- 
band articles  entails  the  oonfiscatiou  of  all  property  on  board 
tiie  neutral  iAdp  hekfiging  to  the  same  owner,  it  would 
clearly  amount  to  a  breach  of  the  warranty  of  neutrality  as 
to  such  property  (&);  .with  regard,  however,  to  the  ship  and 
mxh  porticii  of  the  cargo  aa  belongs  to  diffenent  owners,  it 
win  only,  it  shonM  seem,  produoe  siieh  a  result  when  th^ 
eircumstanoes  of  criminality  are  such  as  to  involve  both  ship 
and  cargo  in  one  oomamon  penalty  (c). 
Carrying  a  The  Carriage  cf  a  hdligerent'a  despatches,  or  of  military  or 
d^patches  or  naval  pei^sons  in  his  service,  under  circumstances  which  render 


persons  ui  Mt  the  ship  liable  to  condemnation  {d)  is,  no  doubt,  a  breach  of 
the  warranty  of  neutrality.  But  the  carriage  of  naval 
officers  has  been  held  by  the  Court  of  Appeal,  affirming  the 
decision  of  Bigham,  J.,  not  to  be  a  breach  of  a  warranty 
against  "owitiaband  of  ,war,"  as  both  in  legal  and  in  com- 
merciai  language  the  word  "  ccmtraband  "  is  not  applied  tc^ 
persons,  but  only  to  goods  («) . 

Resisting  the  671.  In  order  to  enforce  the  rights  of  belligerent  nations, 
Mdi^        And  with  a  view  to  ascertain  the  real  character  of  all  vessels 

(a)  Tk»  CtaiMm  (ISCC),  ibid,  461. 

(6)  See  SejBOiir  v.  Lmidon  and  ProTineial  Ifiuiiie  Im.  Oo.  (1S72),. 
41  L.  J.  C.  P.  198.  In  that  case  there  was  a  warranty  in  a  policy  on 
gwodb  i^inst  contraband.  Some  of  the  goods  covered  by  the  ]Kdiey 
being  contraband,  it  was  held  that  the  policy  was  void  m  UOo, 

(<?)  See  infrtty  §  763. 

{d)  See  infra,  §  760. 

(e)  Yan^ze  Ins.  Ass.  v.  Indemnity  Mutual  Marine  Ass.  Co.,  [1908], 
I  K.  B.  911;  2  K.  B.  504,  C.  A. 


■CHAP.  111.]       WARRANTY  OF  NEUTRAUTY. 


871 


on  the  high  seas,  the  Law  of  Nations  arms  tlie  bellig^jrents 
with  the  power  of  visitation  and  search. 

If,  upon  making  the  search,  the  vessel  be  found  employed 
in  contraband  trade,  ,or  (according  to  the  rule  acted  upon  in 
this  country  previous  .to  the  Treaty  of  Paris  of  1856)  in 
earrying  «iemy*s  property,  or  in  carrying  hostile  despatches 
or  troops,  she  is  liable  to  be  brought  in  for  inquiry  by  a 
Court  of  Prize  jas  to  her  conduct,  or  the  national  character  of 
the  cargo  (/). 

If  either  the  ship  herself,  or  the  vessel  under  whose  con- 
voy she  is  sailing,  resist  this  right  of  search  when  lawfully 
exercised,  or  attemipt  a  rescue  while  being  conducted  into 
port  for  adjudioatifHi,  such  ocmduet  amounts  to  a  forfeiture  of 
her  neutrality,  and  exposes  both  ship  and  cargo,  without  dis- 
tinction, to  the  penalties  of  confiscation  {g). 

Several  attempts  have  been  made  in  European  history  to  The  Armed 
put  an  end  to  the  exercise  of  this  right  of  search,  as  far  as  it  ^^f*^*^  ^ 
relates  to  the  carriage  of  enemy's  goods  on  board  neutral 
ships;  the  moat  ^morable  of  these  was  the  Armed  Neu- 
trality of  1780— a  league  formed  under  the  auspices  oi  the 
Empress  Catherine  for  the  purpose  of  defending  and  pro- 
pagating the  principle  "  that  free  ships  make  free  goods," 
and  that  the  neutral  flag  diould  be  a  substitute  for  all  other 
proof  of  nationality,  and  protect  all  goods  carried  under  it, 
to  the  exclusion  of  the  right  of  search. 

England,  oooaidering  this  ,an  attempt  to  introduce  by  force 
a  new  cdde  of  nmritime  laV,  perseveringly  redsted  it,  and 

(/)  For  the  efltet  of  tiie  Reprisals  Orders  of  1915  and  1917,  see 
pmt,  §  €T2a. 

iff}  See  Vattel,  lib.  iu.  c.  7,  s.  114;  The  Maria  (1799),  1  O.  Rob.  340. 
The  convention  between  Russia  and  England,  17th  June,  1801.  In  ihe 
United  States,  The  Nereide  (1815),  9  Granch,  388;  The  Marianna  Flora 
(1S26),  11  Wheaton,  42.  Arts.  61  and  62  of  the  Declaration  of  London 
exempt  neutral  vessels  under  national  convoy  from  search,  unless  the 
commander  of  the  convoy,  being  satisfied  that  his  confidence  has  been 
abused,  withdraws  his  protection.  By  art.  63,  forcible  resistanoe  to 
the  right  of  sea-rch  involve  in  all  cases  the  condemnation  of  "the  veaseL, 
and  the  cargo  is  liable  to  the  same  trealanent  as  the  ca^gfo  of  wt  enemy 
vessel,  f.0.,  if  belonging  to  an  enemy  it  will  be  also  oondemned,  if 
neutral  owned  it  wiU  be  released. 


^  EXPRESS  WARKAKTIES.  [PAET  II. 

'9m^  when,  in  the  ware  of  the  French  Bevtdution,  the  Arnred 
Neutrality  re-appeared  under  the  title  of  the  Baltic  Con- 
federacy, she  80  vig(»KHi8ly  and  pironiptly  opposed  its  preten- 
«i<Mi8,  that  the  attentpt  was  speedfly  ahandoned,  and  the 

right  of  belligerent  search  was  admitted  even  by  Russia 
to  the  very  fullest  extent  (^). 

672.  On  the  oondiisimi  <^  the  Crimean  War,  England 
concuned  with  Franoe,  Austria,  Biissia,  Brassia,  Sardinia 

and  Turkey,  in  establishing  the  principle  that  free  ships 
make  free  goods.  The  Dedaiation  appended  to  the  Treaty 
dt  Paris  ol  1856  is  this:— 

1.  Privateering  is  and  ji^emains  abolished. 

2.  The  neutral  flag  covers  enemy's  goods,  with  the 
exception  of  oontrafauid  ol  war  (t). 

S.  Neutral  goods,  except  contraband  of  war,  are  not 

liable  to  capture  under  enemy's  flag. 
4.  Bloekades,  in  order     he  binding,  must  he  ^ective; 
that  is  to  say,  maintained  by  a  foioe  suffident  really 
to  prevent  access  to  the  coast-s  of  the  enemy. 
Moat  of  the  maritime  states  have  formally  adhered  to  this 
Bedaration.    The  only  important  exoepliim  now  is  the 
United  States;  but  during  the  war  between  that  Power  and 
S|»uu  (which  only  adhered  to  the  Declaration  several  years 
later,  tiz.,  in  1968),  both  States  agveed  to  the  ex^option 
of  enemy's  goods  in  neutral  ships  from  capture  (A:) . 

(A)  III  the  convention  between  England  and  Russia,  17tli  June,  1801, 
the  latter  admitted  the  right  of  search,  even  of  merchant  ahips  under 
9imvej  ol  a  ship  of  war. 

(•)  Xy*  hmmMBiij  dora  not  eactod  to  goods  transhipped  from  an 
MMMy  rmtA:  TIm  Bawoaii,  [1918]  P.  mne  to  goods  seised  in  port 
after  tbey  have  h&m  ^StAmrgei.  float  *  aeiitial  aiup:  The  Batavier  n.^ 
[1918]  P.  M«  n. 

(k}  In  1908—1909,  on  the  mwikaZ&Ba  of  the  British  GoYexanBaJk,  m 
totdtuNmoe  of  the  diief  naval  Po"irwB  was  held  in  London  for  ibo 

purpose  of  reaching  an  agreement,  if  poesible,  on  certain  questions  in 
respect  of  which  the  Prize  Laws  of  different  states  enforce  divorgent 
rules.  The  conference  came  to  an  agreement  upon  most  of  the  ques- 
tions submitted,  and  formulated  a  series  of  rules  which  are  embodied 
in  the    Declaration  concerning  the  Laws  of  Naval  Warfare,"  known  aa 


Declaration 
of  Paris, 
18M. 
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The  right  of  seaioh  is  not  affected  by  the  Declaration  of  Soot.  672. 
Paris.    Even  though  enemy's  property  on  neutral  ships  is 
exempt  from  confiscation,  the  right  subsists  as  to  the  other 
points  in  respect  to  which  it  was  formerly  exercised— viz., 
the  carriage  of  troope— hostile  despatohes— contraband  of 


war. 


672a.  "  Tlie  Prize  Court/'  said  Sir  Samuel  Evans,  in  The  Repriaalt 
one  of  the  earliest  prize  cases  in  the  lata  war,  will  regard  a^^^i^y/*^* 
the  Deckratioo  of  Paris  as  a  recognized  and  acknowledged 
part  of  the  law  of  nations  (0-  Nevertheless,  the  disregard 
of  the  ordinary  rules  of  naval  warfaix3  by  the  German  naval 
forcesandthe  Eeprisals  Orders  which  the  British  Government 
found  it  necessary  to  issue  in  retaliati<Hi,  led  to  a  state  of 

the  Declaration  of  London.  These  rules  relate  to  blockade,  ooatrabaad, 
unneutral  service,  deetroetion  of  neatral  prizes,  transfer  to  a  neutral 
flag,  enemy  character,  convoy,  resiatance  to  aeareh,  and  oiMiipemn^on. 

They  have  been  extraeted,"  it  is  slated  in  tiie  B^^^  ol  Ilia  diaftuiflr 
oommHlee,  ''from  ibe  various  vieirB  or  pracfclees  wbiisk  prevail,  and 
repztesent  what  may  be  called  the  media  tmtentia/'  (See  Pari.  Paper, 
Misc.  No.  4,  1909,  for  the  text  and  Report.)  The  Declaration  haa  not  • 
been  ratified.  In  the  war  of  1911—1912  between  Italy  and  Turkey, 
both  Powers  declared  that  they  would  act  upon  the  rules  contained  in 
the  Declaration.  Again,  on  the  outbreak  of  the  lat«  European  war  the 
belligerent  J'owers  on  both  sides  declared  that  they  would  observe  the 
provisions  of  the  Declaration,  and  by  Order  in  Council  of  the  20th 
Augusf  ,  1914,  it  was  "  adopted  and  put  in  force  "  with  a  few  modifica- 
tions, the  most  important  being  the  virtual  abrogation  of  Art.  35, 
which  exempts  conditional  contraband  intended  to  be  discharged  at  aa 
intervening  neutral  port  frcHn  capture.  Farther  modifieatioBS  wwe 
made  by  Orders  in  Coanoa  of  tiie  29th  October,  1914,  the  29th  Ootaber, 
191d,  and  the  tOth  March,  1916.  FinaUy,  acting  in  eoneort^  wilii  tiM 
a^ed  GovenuBffli^,  the  British  Government  wiibdrew  all  these  Orders 
by  an  Order  in  Oramml  the  7th  July,  1916,  and  thenoeforth  the  De- 
claration ceased  to  have  any  foroe  in  the  Prize  Law  of  tUs  eoonbry* 
Even  as  regards  the  period  during  which  the  Declaration  was  in  foroa 
tiie  Privy  Council  held  that  it  had  no  validity  as  an  international  agree- 
ment, and  that  the  Prise  Court  could  not  act  on  an  Order  putting  it  in 
force,  except  in  so  far  as  it  either  embodied  international  law  or  con- 
tained a  waiver  of  the  strict  right-s  of  the  Crown.  The  principle  is  that 
"  the  Crown  cannot  by  Order  in  Council  prescribe  or  alter  the  law  to  be 
administered  by  a  Court  of  Prize":  see  The  Hakan,  [1918]  X.  C.  148, 
152;  The  Proton,  [1918]  A.  O.  578,  580;  The  Zamora,  [1916J  2  A.  C. 
77,  96,  97. 

(0  The  Marie  Glaeser,  [1914J  P.  218,  288. 
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■i»t.  ■ftfc,  affairs  in  which  the  rule  that  enemy  goods  on  neutral  ships 
are  immune  from  capture  virtu<ally  ceased  to  be  operative. 
On  the  4th  February,  1915,  the  Grerman  Government  issued 
a  electee  hj  whidi  the  waters  round  Great  Britain  and  Ireland 
were  declared  to  be  a  war  zone  in  which  every  enemy  mer- 
chant ship  would  be  destroyed  without  it  always  being 
possible  to  warn  the  people  on  board  of  the  imminent 
dangers;  and  it  was  stated  that  neutral  vesBels  would  incur 
danger,  as  attacks  intended  for  hostile  ships  might  also 
affect  them.  This  decree  was  the  prelude  of  iudiscriminate 
attacks  by  German  salmiannes  on  British  and  neutral  mer- 
chant and  passenger  ships  which  were  constantly  torpedoed 
and  sunk  without  any  steps  being  taken  to  ensure  the  safety 
cf  the  persons  on  board  and  eveaa.  without  any  warning  (m) . 
OoDieqiieiitly  tlie  BepriMb  Ordw  in  Counoil  <^  the  11th  of 
Mai*ch,  1915  (n),  was  issued,  which  declared  that  in  retalia- 
tion the  Crown  had  decided  to  adopt  measures  to  prevent 
oomEmoditiea  ol  any  kuid  itf&m  reaching  or  leaving  Germany. 
With  this  object  it  provided  (1)  that  no  merchant  vessel 
should  be  allowed  to  proceed  to  a  Gorman  port  and  that  the 
goods  on  board  must  (fudess  she  reoeiv«d  a  pass  enabling 
her  to  disdiarge  elsewliere)  be  disdiargod  in  a  British  port; 

(2)  that  no  merchant  vessel  which  sailed  from  any  German 
port  should  be  allowed  to  proc^d  on  her  voyage  with  any 
lEDods  ladsa  at  suoii  ports,  and  that  the  goods  must  be  dia- 
Zged  in  a  BritishVABied  port.    iTfurther  prodded 

(3)  that  every  merchant  vessel  on  her  way  to  &  port  other  than 
a  Gwinan  pmt  eanying  enemy  sfoodsor  goods  with  an  enemy 
deetiaatioii,  or  (4)  which  sailed  from  a  port  other  than  a 
German  port  with  enemy  goods  or  goods  of  enemy  origin 
might  be  required  to  disoharge  such  goods  at  a  British  or 

(mi)  For  Ml  aeeoont  of  the  events  whu^  led  to  ike  issue  of  this  Order 
and  of  OenBMiy's  fobeeqaent  BMihodi  of  naval  warfare,  see  ike  judg- 
meat  of  Sir  Samiiel  Bvans  in  The  Leonora,  [1918]  P.  182. 

(w)  See  Manual  of  Emergency  Legislation  Supplement,  3,  p.  513.  The 
full  text  of  the  Order  is  also  set  out  iu  The  Ogieechee,  6  Lloyd's  Prizo 
Caees,  413. 
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allied  port(o).  Goods  discharged  under  the  Order  in  a 
British  port  w«fe  to  be  placed  in  the  custody!  of  the  Prize 
Court.  In  cases  (1 )  and  (3)  (unless  they  were  contraband  or 
mte  requisitioned)  they  were  evcntuall}  to  be  restored  to  the 
person  «ititted  thereto;  and  in  cases  (2)  and  (4),  unless 
requisitioned,  they  were  to  be  detained,  or  sold  and  th© 
proceeds  to  be  paid  into  Court  to  be  dealt  with  as  the  Court 
might  deem  to  be  just." 

The  validity  of  this  Order  was  upheld  by  the  Privy 
Council,  affirming  a  judgment  of  Sir  Samuel  Evans,  on  the 
gnmnd  that  the  l^eaehes  of  international  law  committed  by 
Ihe  Oerman  Government  justified  retaliatory  measures  <m 
the  part  of  this  country,  and  that  the  Order  did  not  subject 
neutrals  to  moie  inconvenience  or  prejudice  than  was  rea- 
sonably necessary  in  the  circunffitanoes  (p). 

The  sinking  of  British  and  neutral  sliips  by  Giorman  sub- 
marines, often  without  any  warning,  continued,  ajid  on  the 
Ist  February,  1917,  the  German  Government  issued  a  memo- 
randum in  which  they  announced  that  thenceforth  all  sea 
traffic  would,  without  further  notice,  bo  opposed  by  all 
weapons  in  the  imtm  adjacent  to  Great  BriUin,  France  and 
Italy  {q) .  The  British  Government  retaliated  by  issuing 
a  supplementary  Order  in  Council  of  the  16th  February, 
1917  (r),  which  dedared  (1)  that  vessels  encountered  on  their 
way  to  or  from  neutral  ports  affording  means  of  aeoess  to 
the  enemy  territory  without  calling  at  a  British  or  allied 
port  should,  until  the  contrary  was  established,  be  deemed 
to  be  canying  goods  with  an  enemy  destination  or  of  enemy 
odgin  and  should  be  brought  in  fw  examination;  and  (2) 

(o)  A  supplomentary  Order  of  the  10th  January,  1910,  was  made  for 
the  purpose  of  dispelling  doubts  which  had  arisen  whether  enemy  " 
included  hostile  countries  other  than  Germany. 

(p)  The  Stigstad,  [1916]  P.  123;  [1919]  A.  C.  279.  When  the  cargo 
is  sold,  the  shipowner  may  be  allowed  a  reasonable  sum  as  freight  out 
of  the  proceeds:  Ibid.,  and  The  Heim,  [1919]  P.  237. 

See  The  Leonora,  [1918]  P.  198,  for  the  text  of  tho  G«rniaa 
Memorandum. 

(r)  Sm  Ibid,  at  p.  183,  for  the  ieart  of  ilik  Order. 
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tkftt  my  mmd  ennyiiig  gtxA  irtthan  «»iorf  destiiialiQa  or 

of  enemj  cvrigin  should  be  liablo  to  condemnation,  unless  sho 
called  at  an  appointed  British  or  allied  port  for  examination 
of  her  cuno.  The  yididity  of  tius  Oid^  also,  as  a  measufe 
of  retaliation,  was  affimed  by  the  Prize  Omrt  and  the  Privj 
Cbuncil,  in  a  ease  in  whieh  a  neutral  ship  was  condoimied 
fur  omjja^  a  €Ai^  of  coal,  the  |N:oduce  of  Belgian  col- 
lieries ond^  tiie  e«sitrol  of  the  GennaB  Gbvemment,  m  a 
vojage  from  Rotterdam  to  Stockholm,  without  calling  at  a 

British  or  allied  port  {s) . 

EzpoaHiMi       67^  The  jaUart  and  most  elo^iieiit  exposition  ai^y^ 
dootaiiie  of     ^  met  willi  of  the  whole  doctrine  of  the  right  of  search  is 
contained  in  the  celebrated  judgment  of  Lord  Stowell,  in  the 
ntse  of  the  "  Maria  "  (i).   The  points  established  in  it  are 
t&os  expressed  hj  that  gieat  SMter  ef  law  and  language:— 

1.  The  right  of  visiting  and  searching  merchant  ships 
m  the  high  seas,  whatever  be  the  ships,  whatever 
be  the  cargoes,  whatever  be  the  deetinatioBS,  is  an 

incontroivertible  right  of  the  la^vfully -commissioned 
uruisers  of  the  belligerent  nation. 

2.  TheavllMrityef  the8or^?*dgiiof  thenetttndooantry 
being  interposed  in  anj  manner  of  mere  force, 
cannot  legallj  vary  the  rights  of  a  lawfully - 
comfBMaei<»ed  heUigerent  mii8er(i«). 

S.  The  penalty  ior  the  vickiit  contravention  of  this 
right  is  the  confiscation  of  the  property  so  withheld 
from  Visitatioa  and  search. 


■ewohiatib* 


§74.  Agieeafaljf  to  these  priiMa}^  Lord  Stowell,  in  that 
case,  prcmounoed  sentenoe  <xf  oondemiiiation  on  a  whole  fleet* 

of  Swedish  ships  sailing  under  convoy  of  a  Swedish  man-of- 
var  midw  inatraotiofis  to  resist  by  force  the  right  of  search 
dbimed  by  lawfidly-K^ooHBissimied  British  cruisers.  The 


(«)  The  Leonora,  [1918]  P.  182;  £1919]  A.  C.  974. 
(0  (1799),  1  C.  Rob.  340. 

(m)  For  the  rule  of  tiie  Deelaraikm  d  Loodpn,  fee  mnte,  §  671,  n.  C^)« 
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resistance  of  the  convoying  ship  was  held  to  be  the  resistance 
of  the  whde  eoBTC^,  siibjecting  all  to  confiscation  (a?) . 

The  very  act  of  sailing  under  the  protection  of  a  b^- 
irerent  or  neatral  convoy  for  the  purpose  of  resisting  search  the  purpose 

^  •    .        -        .    1-^    /  \  ,  of  resistance. 

is  a  vioUtioo  of  neiitndily  (y). 

The  right  of  search  includes  that  of  sending  a  vessel  into  ^^^^ 
port  fw  the  more  satisfactory  examination  of  the  national  search 
character  of  the  property,  in  cases  whwe  there  is  a  reaacmable 
ground  of  doubt  (;?).    It  is  therefore  a  breach  of  the 
ivanantj  if  the  captain  and  crew  of  a  neutral  vessel,  thus 
smt  into  pMt,  attempt  to  seseiie  the  vessel  (a). 

With  leirard  to  the  limitations  upon  the  exei-cise  of  the  Limitations 

TV  AM*  ^-v^u^y*  ±  I     r     upon  right « 

ri^t  0d  eaiieh,  it  raiut  be  obei»v«ed  that  it  can  only  bo  ^^^^ 
exercised— Ist,  by  ships  of  wwt  or  latrfoUy-^xwrnussieiwd 
cruisers  of  the  belligerents;  2ndly,  upon  private  merchant 
diife  of  the  nemtrals,  and  not  in  any  case  upon  public  ships 
of  war;  Srdly,  during  the  ^dst^ioe  of  war  (5). 

With  regard  to  the  mode  of  its  exercise,  it  may  be  laid 
dswn  gwiaially  that  it  must  be  conducted  with  due  care  and 
regard  to  the  rights  and  safel^y;  of  the  vessel  (<?). 

(x)  The  Maria  (1799),  1  C.Bob.  84®. 

(y)  Ibid.  See  the  autlioritiea  coUooted  as  to  ^  p€«iit,  I  Kwit, 
Com.  155,  n.  (6)  and  (c),  and  1  PhilUps,        a.  818. 

iz)  The  Maria  (1799),  1  C.  Rob.  340.  In  the  l»to  BuiopiMUi  w  it 
was  the  usual  British  practice  to  send  the  veaeel  into  p<at  far  seMfck,  iwrf 
the  American  Government  protested  agftinat  the  pnotiee.  Sir  Eiward 
Grey,  however,  defended  the  pnetuse  on  ti»  gsooad  tha*  the  giwth  in 
the  size  of  steamships  made  it  neeeasary  t©  go  into  calm  waters,  even 
to  esGereise  the  ri^  ol  and  that  a  tiMimgiL  aearch  waa  the  only 
protection  against  the  risk  of  meiehaiitnien  being  used  to  Uy  mines  or 
oarry  sappliea  for  BubmaHmw  which  coold  easUy  be  concealed  aader 
oiierea^  See  PwA.  B^pera,  WM,  Oi.  TSl*,  noa.  I,  2  and  4. 

(a)  Garrds  v.  Kensington  (im),  8  T.R.  280;  8,  P.  decided  in 
the  United  States,  miooeka  p.  Union  Ins.  Cb.  (1809),  2  Binn.  574,  cited 
^  1  PhiUipa,  Ins.  B.  8JMHHH|'ni«  Diapstoh  (1801),  3  C.Bob.  278. 

(6)  See  TlM  MariaTilBPErixmia,  2  Doda.  Ad.  B.  210. 

(o)  ThnrWs  State  Pi^ecs,  roL  u.  p.  508.  Mr.  Oanning's  letter 
to  Kr.  lionzoe,  August  Sid,  1807,  otted  1  Sent,  Oomt,  IM,  n.  (a).  As 
to  the  geBflcal  diii*y  of  capton  to  taktt  waaonaWe  caxe  of  the  captured 
property,  aaa       Santa  Ostiiarijia  (1010>,  88  L.  J.  P.  1,70  (P.  C). 
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Effect  of 
foreign 


as  proof 
of  breach  of 
wamu&tj. 


A  competent 
Prize  Court 


1.  A  Prize 
Court  of  the 


2.  Sitting  in 
the  territory 
either  of  the 
««ptor  or  of 
an  ally,  bai 
not  of  a 


675.  One  of  the  means  most  frequently  used  for  proving" 
that  the  ship  or  goods  warranted  neutral  had  forfeited  their 
imlmKily  m»  by  pto^^wmg  the  jadgmeiit  or  soiteiioe  ^  a 
competent  Prize  Court  pronouncing  their  condemnation. 

Copies  of  the  sentence,  properljr.  authenticated  and  pro- 
d|ioed  under  the  eeal  of  the  Court,  were  in  such  oaaes  alwajrs 
deemed  vaMmmt  CRridenoe  of  the  f  aot  of  the  coodannationy 
and  of  the  ground  on  which  it  proceeded 

We  will  consider — First,  what  is  to  be  deemed  a  Court  of 
oomipeleiit  juiiadietioQ  in  queetimie  ef  i»ixe;  seocmdlj,  wh^ 
the  sentence  ot  euch  Court  is  to  be  deemed  conclusive  evidence 
of  a  breach  of  the  warrantj^. 

676.  Whether  &  Court  acting  as  a  Prize  Court  has  com- 
pelwl  jariadietioii  dqneiidto  Buinlj  upon  the  pQinl»7-l,  by 
whom  it  was  held;  2,  in  whose  dominions  it  was  held;  and 
3,  where  the  prize  itself  lay. 

1.  The  ooirianMtion  most  be  pronounced  by  a  Prifle 
Cokurt  ef  the  govemmmt  of  i&e  captor;  the  Price. Court  evm 
of  a  co-belligerent  has  no  jurisdiction. 

2.  As  to  place,  it  is  established  that  although  the  Prize 
Court  of  the  captor  may  ntin  the  temtixj  of  an  ally,  yet  it 
is  not  lawful  for  such  a  Court  to  act  in  the  territory  of 
a  neutral  («),  notwithstanding  that  the  territory  is  in  the 
military  occupation  of  a  belUgecent,  if  the  neutral  gOTem- 
mmtilin  exists  (/). 

It  is  established  that  a  Prize  Court  of  the  government  of 
the  captors,  whether  sitting  in  its  own  territory  or  that  of  an 
ally,  may  lawfully  pronounce  smtenoe  of  condmnnation  on  a 
captured  ship  brought  into  a  port  of  the  ally  (g). 


(d)  See  cases  cited  in  ^Marshall,  Ins.  vol.  i.  p.  393,  vol.  ii.  p.  7'23,  and 
the  dicta  of  Lord  EUenborough  in  flindt  v.  Atkins  (1811),  3  Gamp. 
215,  B. 

(e)  ¥M  Oyen  (1799),  1  O.  Bob.  136;  Havelock  v.  Bockwood 
(1799),  8  T.B.  998.  Tkb  8.  F.  hOd  m  United  Stetes,  L'lsTiiieiblfi 
(1919),  1  WlM•iM^  298;  The  EMla  (1819),  4  Wheston,  298. 

(0  BouUna  v,  llHMii]Mon  (1898),  1  Gmp.  m;  Hi««doni  v. 
(iei8>,  1  M.  &  S.  450. 

(f)  m  Cairiitopher  (1799),  2  CBob.  209;  The  Beksy  (1899),  iW. 
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677. — 3.  It  iwas  for  some  time  supposed  that  a  Prize  8^*- 
Court,  though  sitting  in  the  country  of  the  captors,  had  no 
iurisdietion  over  prizes  lying  in  a  neutral  port,  and  Loitd  jarisdictioii 

ov©r  prizes 

Stowell,  in  one  case,  seems  to  have  acted  on  this  principle  (h) .  lyi^g  in 
Subeequently,  though  he  still  admitt^  the  correctness  of  the  SSlpttrti. 
principle,  yet  he  felt  himself  bound  by  the  contrary  practice 
which  had  so  long  a  period  prevailed,  and  acted  upon  the  rule 
that  the  condemnation  by  a  Court  of  the  captors,  sitting  in 
the  country  of  the  ci^)tof8,  upon  prizes  carried  into  a  neutral 
port  and  remaining  there,  is  valid  by  the  general  m 
nations  (i).    On  appeal  his  judgment  was  affirmed  (fc). 

During  the  Orimean  War  the  question  arose  again  in  the 
case  of  some  Russian  ships  which,  being  unfit  to  be  brought 
here,  were  sold  at  Memel  with  the  consent  of  the  Prussian 
Qovemmmt,  Dr.  Lushington  condmnned  them  under  the 
ctroumstances,  while  maintaining  in  theory  the  cmeotness 
of  the  principle  that  a  prize  niust  be  brought  into  a  poft  of 
the  captor's  country  (J).  There  can  be  no  doubt,  and,  in 
fact,  it  has  bemi  so  decided,  that  a  beUigm^ti  Prize  Court, 
sitting  in  its  own  country,  has  lawful  juri8dicti<Hi  to 
condemn  as  prize  captured  ships  brought  into  the  ports  of 
an  ally  (m).  , 

67B.  How  far  the  sentences  of  fcneign  Prize  Cburts  are  wiimte 

to  be  conclusive  evidence  of  a  breach  of  <ihe  warranty  of  foyg^  i^i^ 

210,  n.;  Oddy  v,  Borfll  (1892),  2  DMi,  478;  The  Viotoria  (1809), 
Bdw.  97. 

{K)  The  Herstelder  (1799),  1  O.Rob.  114,  119,  n. 

(0  The  Henrick  and  Maria  (1799),  4  O.Rob.  43;  The  Purissima 
Oonception  (1805),  6  C.Rob.  45,  47. 

(Jc)  Tho  Henrick  and  Maria,  on  appeal  (1807).  6  O.Rob.  13«,  n. 
This  rule  is  adopted  in  the  United  States:  Hudson  v.  Guestier  (1808), 
4  Cranch,  293;  Williams  v.  Armroyd  (1813),  7  Oranch,  423.  Maclachlan 
(Merchant  Shipping,  4th  ed.  p.  22;  Arnould,  6th  ed.  641,  763)  t«*  a 
difteeeni  view  on  this  point,  with  wMch  the  editors  do  tiot  agree. 

(0  The  Pdka  (18»4),  Spinks*  Prise  Ques,  67.  la  yrkm  of  tiiis 
de^im,  it  has  beoomie  mm  difflonlt  even  than  it  was  in  Lord  Stowell's 
time  to  qvao^oii  tiie  sealeaoe  of  a  foreign  Prise  Ooiirt  on  tiie  ground 
that  the  prbe  was  lyiiqp  in  a  nmitral  port. 

im\  The  CSiflatofiier  (1799),  2  C.  Bob.  209.  ^ 
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Court  is 


Same  rule  in 
tfM  XXnilod 


•ittt.  Its.  nontrmlity  is  a  qoeslimi  upon  which  oonsiderable  diSereaoe 
of  opinion  among  the  judges  existjed  at  one  time. 

"  Since  the  judgment  of  the  House  of  Loixis  in  Lothian 
V.  Hendmon  (1803),  it  may  now  be  assumed,"  said  Lord 
mntborough,  as  the  aetded  doclriiie  a  Cbiirt  ol  English 
law,  that  all  sentences  of  foreign  Courts  of  com^petent  juris- 
diotioa  to  decide  questions  of  prize  are  to  bo  received  here  as 
oimlimf«  e^^denoe  in  aotions  on  fM^ee  of  inanraaoe  upon 
every  subject  immediately  ^nd  proi:>erly  within  juris- 
diction  of  such  foreign  Courts,  and  upon  which  they  liave 
pwibwod  to  dedde  judioiidly  "  (n). 

This  role  of  the  l^i^sh  law  has  been  adopted  in  the 
federal  Ourts  of  the  United  States  (o),  and  though  there 
liaa  been  aome  diffex«iioe  of  opinion  in  the  State  Courts  on 
the  point,  yet  tiie  weight  of  jodidal  aotbcMritj  o&  tiie  other 
side  the  Atlantic  seems  clearly  to  be  in  favour  of  the  binding 
teoe  and  univeiml  application  of  this  doctrine  of  English 
law(p). 

The  law  in  France  is  diffwent,  and  the  Frendi  Courts^ 
though  they  will  enforce  a  foreign  judgment  in  France,  after 
subjecting  to  examination  the  grounds  on  which  it  proceeds, 
will  not  permit  a  foimgn  judgment,  though  pronounced  by  a 

competent  Court,  to  be  conclusive  evidence  in  the  Pwiich 
Gbnrls  of  the  facts  as  to  which  it  decides  (g) . 

(«)  Bolton  V.  Gladstone  (1804),  5  East,  155,  160.  See  the  learned 
opinions  delivered  by  Blackburn,  J.,  in  Castrique  r.  Imrie  (1869), 
T..R.  4  H.L.  414,  425;  Godard  r.  Gray  (1870),  L.  R.  6  Q.  B.  189, 
147;  Schibsby  v.  Weetenholz  (1870),  ibid.  155.  la  BaUraiyiie  v.  ll»c- 
kinnon,  [18961  2  Q.  B.  463,  the  Cwwrt  of  Appeal  sud  tiwi  the  OMes  in 
which  the  judgm^iti  irf  Priae  Gbvrts  w«  held  to  be  eonelunTe  ew- 
denee  itf  tiie  teefe  tiuit  Oe  ships  iven  net  neatnd  axe  exoeptional  oaees, 
Mid  hm  w>  •CTiieetkw  to  j«dlgine«ls  4n  rmm  ia  senend.  The  eo&- 
diMMtiim  of  a  eugo  of  tu»ber  by  »  Gennan  Piue  Oonrt  under  a 
deem  tHudi  dedazed  "  Biiidiig  lumber  "  to  be  contraband  was  held  !by 
BviHaH,  J.,  in  Aktieaelskabet  Gronland  v.  Janson  (1918),  86  T.  L.  R. 
185,  not  to  be  demive  of  the  qnestion  wheiher  a  wananigr  "  bp  nimnfir 
timber  "  in  a  marine  policy  had  been  broken. 

(o)  Croudson  v.  Leonard  (1808),  4  Cranch,  434;  Bradstroet  v.  The 
Xeptune  Ins.  Co.  (1839),  3  Sumner'"  R.  600. 
(;>)  2  Kent,  Com.  121,  n.  («> 

(g)  Snch  seems  to  be  the  result  of  the  French  authorities,  which, 


But  not  in 
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The  first  English  case  in  which  this  rule  of  international 
comitj  was  established  was  that  of  Hughes  v.  Cornelius,  in 
the  year  1682  (r). 

The  rule  was  afterwards  extencbd  to  the  case  of  hostile 
tribunals,  though  many  of  the  English  judges,  Lord  Ellen- 
horoagh  in  partioular  («),  have  expteseed  their  regret  at  this 
efltaUishmmit  and  extension  of  the  rule. 

The  doctrine,  however,  stands  on  too  firm  ground  to  be 
shaken,  and  it  only  remains  to  notice  the  somewhat  perplexed! 
dedfiiona  by  which,  under  varyingiioiicumBtanoes,  the  Fiiijgjiflit 
Ooiifts  have  sought  to  modify  and  apply  it. 

679.  The  proposition  itself  is:   That  the  sentence  of  a  LirnHdiQiis 
foreign  Prize  Court  is  conclusive  evidence  in  our  Courts  upon  ao^lLib 
all  points  within  its  jurisdiction,  and  upon  which  the 
Mntenoe,  on  the  laoe  of  it,  professes  to  decide,  hut  upon  n€m 

other. 

The  chief  point  to  be  attended  to  is  that  these  jud^^mienta  Sentenoes 
are  (Mily  o^dnsiYe  as  to  the  points  upon  which  they  pro(fefli  conclusive  m 

to  decide.    It  follows  that,  unless  the  sentence  professes  to  be  upon^^hioh 
grounded  on  some  fact  or  state  of  facts,  which,  by  the  law  of  ^^^J^®*" 
nations,  amoonts  to  a.  fodeitaie  of  neutrality;  as,  e.g.^  Uiat 
the  ship  "was  "enemy's  property,"  or  "was  not  properly 
documented  according  to  treaties,*'  the  sentence  is  not  con-- 
etnaife  evidenoe  of  a  breach  of  the  warranty  of  neutisalify. 

680.  Foeimdj  our  Ooorts  would  not  give  a  condasiye  Cronndsof 
meet  to  faots  merely  set  out  m  the  preamtMe  or  reeiting  part  ^ay  be 

of  these  sentences  as  motives  of  the  condemnation,  but  not  ^"^o^iB^f*""" 
fxpressly  stated  in  the  adjudicative  clause  a&  the  ground  of  sentence, 
the  sentence  Xt),    Suhsequ^tly,  however,  a  more  liberal  riile 
of  interpretation  prevailed,  according  to  which,  if  it  clearly 
appear  by  necessary  inference  from  the  whole  of  the  sentence 

however,  are  very  conflicting.  See  the  very  elaborate  and  learned  note 
of  Chancellor  Kent,  2  Com.  121,  n.  (a). 

(r)  Garth.  32;  T.  Eaym.  473;  2  Shower,  232. 

(•)  Bonaldaon  v.  Thompeon  (1808),  1  Ounp.  429.  See  also  Mi 
Mmarks  in  Fiaher  v.  Ogle  (1806),  ibid.  418. 

(0  CSiriiiie  v,  Seeneton  (1799),  8  T.  B.  198. 
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■mm,m^  taken  togedi«r  what  t^t  grouiid  waa,  and  that  it  was 

  inoompatible  with  the  neutrality  of  the  condemned  property, 

euch  8«itence  wiU  be  conclusive  to  falsify  the  warranty  (u). 

But  that  it  may  hai^  this  eieot,  the  real  groimd  upon 
which  the  sentence  pioiXHxled  must  be  clearly  ^nmhfo  by 
plain  inference  from  the  whole  taken  together:  and  such 
ground  most  amount  to  a  forfeiture  of  neutxality  by  the  law. 
of  nations.  If  there  be  so  much  ambiguity  aa  to  make  i% 
imipoesible  to  ascertain  the  real  ground  on  which  the  sentence 
prooeeded,  it  is  mot  ocmclusive 

The  rule  is  thus  laid  down  by  Tindal,  0.  J . :  "  In  order  ta 
ooodude  the  parties  from  contesting  the  ground  of  con- 
demnation in  an  EngliA  Court  of  Law,  such  ground  must 
appear  clearly  on  the  face  of  the. sentence;  it  mwA  not  bft 
ooUected  by  inference  only  or  left  in  uncertainty,  whether 
the  i^p  was  ccmdenmed  on  cme  ground  which  would  not  be 
a  just  ground  of  o«idem»ati<m  hy  the  Uw  of  natieos,  or  on 
another  ground  which  would  amount  only  to  a  breadi  of  th^ 
mmdeipal  regulations  of  the  condemning  country  "(?/). 
Bernardi  .        In  an  early  ca^  before  Lord  Mansfield,  wherea  smteiioii 
of  ambiguous  construction  stated  on  the  face  of  it  twio  facte 
as  the  basis  «f  adiudicatian,  one  of  which  raised  the  inference 

that  the  condemnation  did  not  proceed  on  flie  ground  of 
enemy  s  property  but  on  the  ground  of  a  non-ocm*liafioe 
with  the  laivate  wdinanoes  of  the  condemning  state,  his 
Lordship  permitted  the  pUintiff  to  show  by  coUateral 

(•)  See  Kindersley  v.  Chase  (1801),  1  Marshall,  Ins.  425;  Bell  ^. 
Carstairs  (1811),  U  East,  374,  392,  394;  Bolton  v.  ^^^'^^^J^^^.^' 
5  East,  155;  S.C.  (1809),  2  Taunt.  85;  Baring  ^'•/^y^^^'tL^V^ 
Co  (1804),  5  East,  99,  overruling  as  to  this  point  the  N. aMMWl 
of  W  EUenborough  in  Fisher  v.  Ogle  (1808),  1  ^V^^^J^ 
his  Lordship  decided  that  tiie  Btm^  ^  "^fj^^l  !2l 

tively  and  specifically  affinui  in  -^"^^  ^  ^ 
may  be  gathered  from  it  by  way  of  ^nfefwioe. 

(:r)  Bernardi  v.  Motteox  (1781),  2  Dcmgl.  576; 
(1798),  7  T.  K.  523;  FiAer  v.  Ogle  (1»08),  1  CSwnp.  418;  DalglelA  v. 
Hodgson  (1831),  7  Bing.  4M. 

(y)  Dalgleish  V.  Hodgson  (1831),  7  Bil*. 
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evidence  that  the  latter  ground  was  that  on  which  the  Sect.  680. 
foreign  Court  really  proceeded  (2;). 

So,  in  a  case  hef  ore  Lord  Kenyon  and  the  Court  of  King's  Calvert  v. 
Bench,  where  the  sentence  of  a  French  Prize  Court  »can- 
demned  property,  "  warranted  American/'  on  three  grounds, 
alleged  in  the  preamUe  in  euch  a  way  as  to  make  it 
ambiguous  on  which  the  sentence  really  proceeded,  and' none 
of  which  was  a  just  ground  of  condemnation  by  the  law  of 
nati^ms;  the  Court  held  the  sentence  not  conclusive  to  prove 
a  forfeiture  of  neutrality  (a). 

Where  the  sentence  merely  condemned  the  ship  as  prize, 
irithout  stating  mi  the  £ice  <^  it  any  grounds  of  condemna- 
tion, Lord  Mansfield  in  one  case  permitted  the  defendant  to 
show,  by  collateral  evidence,  that  it  really  proceeded  on  the 
ground  of  a  violatioa  of  neutrality  (&).  Li  another  case  of 
the  same  kind,  his  Lordship  held  that  the  mere  fact  of  cwi- 
demnation  by  a  competent  Court,  "  as  good  an<f  lawful 
prize,"  where  no  grounds  were  stated,  was  conclusive  evidence 
of  a  hieach  of  the  wananty  of  neutrality  (c).  The  authority 
of  this  case  has,  however,  been  douhted  (d),  and  it  does  not 
seem  to  be  reconcilable  with  the  rule  laid  down  as  above  by 
Tindal,  C.  J.,  in  Dalgleish  v.  Hodgson. 

6iL  If  ih»  sent^ioe  in  the  adjudicative  part  of  it  Bflotwoe 
expressly  condemns  ship  or  goods  on  the  ground  of  their  thouglf  ^ 
being  enemy's  property,  such  sentence,  though  manifestly  JJJ^^J^^ 
unjust,  will  he  received  as  conclusive  evidence  to  prove  a 
lireadi  of  the  warranty  of  neutrality. 

An  insurance  was  effected  on  the  freight  of  a  ship  "  war-  Geyer  v. 
ranted  American  property  ":  the  ship,  being  captured  by  a  ^^f*^- 

(z)  Bernard!  v.  Motteux  (1781),  2  Dougl.  575. 
(a)  Calvert  v.  Bovill  (1798),  7  T.  R.  523. 

(6)  Fernandez  v.  Da  Costa  (1764),  Beawes,  314;  1  Marshall,  Ins. 
S98. 

in)  Saloncci  v.  Woodmaas  (1784),  2  Park,  Ins.  727;  1  Marshall,  Ins. 
405. 

(d)  2  Smith's  L.  C.  12ih  «d.  885.  See  aim  Hie  leaudks  ef  Law- 
sence,  J.,  on  this  case  in  LoHuaa  v.  Hraderwrn  (1808),  8  B.  &  P.  527, 
ftongli  it  appears  that  tile  learned  Judge  afpfoved  of  the  deeision. 
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■it.  UL  French  privatew,  >pww  owadeiniied  by  ih»  sBitenoe  of  a  French 

Prize  Court,  which,  after  reeiting  the  fact  that  she  had  Bflt « 
list  of  her  crew  on  hoard  conformably  to  the  model  annexed 
to  the  treaty  of  1778  between  Frenee  and  the  United  States, 
proceeded  a8  follows:— '  The  tribunal,  therefore,  adioagea 
tlie  validity  of  the  capture  and  confiscation  of  the  ship  and 
cargo,  the  whole  being,  for  want  of  the  captain's  having  the 
papers  in  due  form,  decreed  to  belcmg  to  the  enemies  oi  the 
Republic":  the  Court  of  King's  Bench  held  this  seiitMio^ 
to  be  ocffidusive  evidence  of  a  breach  of  the  warranty.  Lord 
Kenyon  said:  "  The  groand  on  which  the  French  Court  pro- 
ceeded in  this  case  was  that  this  was  a  capture  of  eoOBO^B 
property.    Whether  or  not  those  Courts  arrived  at  that 
cQnelusi<m  by  proper  means  I  am  not  at  liberty  to  inquire. 
Here  the  questi<m  is  whether  they  hare  not  stated,  as  the 
foundation  of  the  condemnation,  a  ground  which  will  bear 
them  out  supposing  it  to  be  true;  and  I  am  clearly  satisfied 
that  thiy  hare"  («). 

Bmn  882.  Ev«i  though  the  foreign  CSourt  do  not  e£i|NrefiBly: 

tL^  cleclare  in  the  adjudicative  part  of  the  sentence  that  the 
Fop«^  ™  gubject  of  condemnation  was  enemy's  property;  yet  if  it  can 
SnwwMiy.  be  clearly  oottected  from  the  whole  of  the  sentenoe  taken 
together  that  they  must  have  proceeded  on  this  ground,  p. 
breach  of  the  warranty  is  established. 
maikm^  r.     Gkwds  "  wiinanted  Swedish  property ' '  were,  with  the  ship, 
seized  and  condenmed  by  the  Tiixe  Court  of  the  lale  of 
France,  whose  sentence,  after  stating  the  principal  queatioft 
to  be  "  whether  the  ship  and  cargo  were  enemy's  property  or 
Swedidi  property,"  proceeded  to  set  forth  several  insuflacient 
tn-ounds  of  condemnation,  and  then,  in  the  adjudioathta 
clause  of  the  sentence,  referring  to  all  that  had  preceded,  used 
these  wwda,  "  wh»<enp(m  the  Court  declared  the  ship  and 
cargo  to  be  lawful  prize."  Sir  WilUam  <» 


(e)  Geyer  v.  Aguilar  (1798),  7  T.  R.  681;  8.  P.  Ungkm  #.  CW- 
neHus  (1682).  Carth.  32;  T.  Eaym.  473;  1  Shower,  143;  p#r  our. 
Caatrique  v.  Imrie  (1861),  in  error,  30  L.  J.  0.  P.  177,  184,  188. 
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giving  judgment  at  the  Cbckpit  in  this  case,  decided  that,  as 
the  French  tribunal  had  considered  the  question  whether  the 
prop^rtj  was  enemy's  or  neutral,  and  had  then  adjudged  it 
to  be  lawful  prize,  tliis  was  sufficient  endenoe  of  a  breech  of 
the  warranty,  as  they  must  have  been  supposed  to  have 
proceeded  on  the,  ground  that  it  was  enemy's  property  (/). 

"  The  result  of  all  the  cases,"  said  this  very  learned  judge,  . 
"is,  that  a  sentence  of  a  Court  of  Admiralty  is  conclusive  as  ^/ 
to  all  that  it  professes  to  decide.  Now,  is  it  poeeible  to  say 
that  this  Court  did  not  proleis  to  dii||||||prh^^  this  was  or 
was  not  enemy's  property?    It  was  the  only  question  the 
Court  did  profess  to  decide."    Sir  William  Grant  also  in  The 
this  case  ob6«e?ed  that  it  is  generally  to  be  presumed  that 
such  sentences  pweed  on  legitimate  grounds,  which  throws  ^^^^ 
on  the  parties  impeaching  them  the  duty  of  showing  that 
they  have  prooeeded  on  some  other  grounds  {g) .  Tn  a  recent  Lwful 
case,  however,  the  Court  of  Appeal  said  that  the  cases  in  ^^^8- 
which  a  sentence  of  a  foreign  Court  has  been  held  conclusive 
evidence  of  the  fact  that  the  vessel  condemned  was  not 
neutral,  are  exc^ti<»ial,  and  that  they  have  no  ap^cation 
to  judgments  in  rem  in  general  (h). 

683.  As  we  have  already  seen,  a  neutral  ship,  in  order  to  Sentence 
comply  'with  a  warranty  of  neutrality,  must  be  provided  with  S^l^S* 
all  the  documents  required  by  treaty  (i).    Hence,  if  a  gJ^P^^^ 
sentenoe  of  condemnation  profess  to  be  on  the  ground  that 

(/)  JQnlfnley  Chme  (ISOl),  1  JiuahaU,  Ins.  425.  See  alao 
.  BoillllPpi^^  (1804),  5  Eait,  155;  in  error  (180»),  2  Tamit.  85, 
JirliMi  prooeeded  on  tiie  same  prindple. 

<y)  1  Marshall,  Ins.  426,  427.  See  the  effect  of  judgments  and  of 
jodgments  in  rem  consideared,  2  Smith's  L.  O.,  notes  to  Duchess  of 
Kingstcm's  Owe.  See  also  the  opinion  of  Blackburn,  J.,  delivered  in 
the  Honse  of  Lords  in  C^strique  v.  Imrie  (1870),  L.  R.  4  H.  L.  414; 
and  as  to  foreign  judgments  generally,  the  judgments  of  the  same 
learned  judge  in  Goddard  v.  Gray  (1870),  L.  R.  6  Q.  B.  139,  and 
Schibsby  v.  Westenholz  (1870),  ibkf.  155. 

(h)  Ballantyne  v.  Mackinnon,  [1&96]  2  Q.  B.  463. 

<»)  Ante,  §  661. 
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obyiated 

Lothian  v. 
fieaderaon. 


ground 


the  ship  had  not  those  evidences  of  netttmlity  on  board,  tho 
.warranty  is  deemed  to  have  been  broken  (k). 

Newrthelees,  although  the  ship  be  warranted  in  the  policy 
to  belong  to  a  neutaral  state,  this  may  be  explained  by  a  sub- 
sequent agreement,  so  as  to  preclude  the  effect  of  a  foieign 
aentoioe  of  condemnation  as  enemy's  property  where,  in 
foint  rf  &et;  Hie  ddp  neutral  property.  A  ship  was 
described  in  the  policy  as  "  aa  AmOTioan  veisel,"  and  doubta 
having  arisen  whether  this  was  not  a  warranty  of  neutrality^ 
iie  oadai'w^iteis  ngned  ai  written  paper,  agreeing  "  that,  in 
me  of  ea^ytuie  or  tmme,  aesured  on  fooduoing  papcro 
to  prove  that  the  ship  and  cargo  were  really  neutral  shouM 
be  entitled  to  his  loss."  The  ship  was  captured  and  con- 
imiied  ae  mmy^s  property,  but  the  Court  h^d  that,, 
though  there  wass  a  warranty  that  ibe  ship  was  American, 
yet  the  explanatory  agreement  coupled  with  proof  of  her 
neuteaiitj  premited  the  aentenoe  from  establishing  a  hreax;h 
of  this  wiarraaty  (7) . 

684.  Although  a  ship  cannot  be  neutral  unless  fliie  ia 
ot  properly;  documented  as  required  by  treaties,  the  same  con- 
wqUBoee,  as  !m  hten  seen,  does  not  follow  from  her  meir© 
Mtm  to  observe  Aose  arbitrary  regnlatioBS,  or  <«diiiai^ 
of  foreign  states,  which  have  not  received  the  saaelaon  of 

intaniatiimal  law  (m). 

Thus,  'whm  a.  ship,  "wwriMited  Portuguese,"  was  con- 
demned by  a  French  Prize  Court  exiweesly  "  because  she  bad 
«^  English  supercargo  on  board,"  contrary  to  a  recent  ordi- 
mxiob  id  tbs  Fiench  government,  but  not  contrary  to  the  law 
of  nations,  <»  to  any  teeaty  between  France  and  Portugal 
Lord  Mansfield  held  that  this  sentence  did  not  falsify  the- 
limmmty,(n)-    On  the  same  ground,  where  a  ship,  war-^ 

(*>  BarziUai  v.  Lewis  (1782),  1  Marshall,  Ins.  402;  Baring  r.  Clag- 
geftt  (1802),  3  B.  &  P.  201.    See  the  remarks  of  Lawrence,  J.,  on  the^ 
former  case' in  Pollard  v.  BeU  (18O0),  8  T.  R.  441,  442. 
(0  Lothian  'V.  Henderson  (1803),  3  B.  &  P.  499. 
(m)  1  Marshall,  Ins.  401,  402. 
(«)  Mayne  v.  Widtdi  (1782),  1  MarshaU,  Ins.  402. 
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ranted  Danish,"  was  oondenmed  by  a  French  Prize  Court  on  MmL 
the  express  ground  of  her  "  captain's  being  an  en^my,"  con- 
trary to  a  French  ordinance,  set  out  in  the  sentence,  the 
CXoort  held  that  the  sentence  did  not  falsify  the  warranty  (o) . 
And  in  the  case  of  Bird  v.  Appleton,  the  Court  of  King's 
Bench  fully  sustained  their  decision  in  Pollard  t\  BeU,  and 
broadly  laid  dowm  the  principle  that  no  one  state  has  autho- 
rity, by  any  <»dinaiioe  of  its  owH,  to  vary  the  general  law  of 
nations  as  to  other  states  (p). 

685.  If  in  a  foreign  sentence  there  he  several  grounds  of 
condemnation  e^t  forth,  and  one  of  them  he  a  good  and  legal 
ground,  it  will  be  ccmdoAive  to  ec^lish  a  breach  oif  the 
warranty,  though  joined  with  several  bad  ones. 

Thus,  where  a  ship,  "warranted  American,"  was  con- 
demned by  a  Fseofsk  Prize  Court,  partly  on  the  ground  that 
she  was  not  doensaisnted  acoording  to  treaties,  and  paitlj  for 
the  breach  of  French  ordinances,  not  binding  upon  America, 
the  sentence  was  held  conclusive  to  forfeit  the  warranty  (g). 

(o)  PoUard  v.  BeU  (1800),  8  T.  R.  434. 

(p)  (1800),  8  T.  R.  562.  See  also  Price  v.  Bell  (1801),  1  East, 
663;  Bemardi  v,  Motteux  (1781),  2  Dougl.  575,  for  the  true  effect  of 
which  decision,  see  1  Marshall,  Ins.  406,  and  per  Lawrence,  J.,  in  Pol- 
lard V.  Bell  (1800),  8  T.  R.  441. 

(f )  Baring  v.  Royal  Exch.  Ass.  Co.  (1804),  5  East,  99. 
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Baring  v. 
Royal  Ezoh. 
Am.  Go. 
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What  WarrantieB  are  implied  «  -  

Warranty  of  Seaworthiness — 

General  Doctrine   686—688 

Warranty  only  extends  to  Ship    €89 

Warranty  may  be  waived   

What  satisfies  the  Warranty  — 6W 

Parol  Evidence  contatidicting  it  •tft 

Not  impUed  in  Time  V6^tim  ^ 

Fbliej  <*at  aad  iran  "  «  

Voyage  m  StagM  699-701 

Stagv ^i^M fflofc is xs^puFed  *..... ••••702  704 

nimm  te  Oeafiag  705—707 

Voyage  from  distant  Port  708,  709 

Wlmi  aaiisfies  the  Wamnty^ 

Condition  of  Ship  710—720 

Master  «iid  Cww   721—723 

Pilot   724 

Proof  of  Unseaworthiness   «..725,  726 

Condition  that  Ship  shall  be  properly  documented — 

Proofs  of  National  Character    727 

Consequences  of  Breach   728-— 711 

Carrying  simulated  Papers   712 

Warranty  of  Legality  «   711 


685a.  The  sections  of  thie  Marine  Insurance  Act,  1906, 
which  deal  with  Implied  Warranties  (a)  in  particular  are  the 

Ihom  are  as  follow:— 

Seel.  S7.  TlMoe  is  no  impliBd  wmann^  as  to  4ji6 
iiatumalily  of  a  siiip,  or  that  her  nationality  shall  not  he 

changed  daring  the  risk. 

Sect.  39.— (1)  In  a  voyage  policy  there  is  an  implied 
warranty  that  at  the  commencement  of  the  voyage  the 

(a)  As  to  warranties  in  general,  whether  express  or  implied,  see 
mmUy  S§  628»  634,  036;  M»t.  Xns.  Act,  1906,  as.  33,  34. 


Warranty  of 
aeswortluness 


CHAP.  IV.] 


AS  TO  SEAWORTHINESS. 


889 


ship  shall  be  seaworthy  for  the  purpose  of  the  particular  BmeiL  998^ 
adventure  insured. 

(2)  Where  the  policy  attaches  while  the  ship  is  in 

port,  itliere  ja  also  an  implied  warranty  that  she  shall,  at  mMMII 
the  oommenoemeirt  of  the  risk,  be  reasonably  lit  to  H^^^K 
encounter  Hie  ordinary  perils  of  the  port.  wKm 

(3)  Where  the  policy  relates  to  a  voyage  which  is 
performed  in  different  stages,  during  which  the  ship  . 
requires  diffei^nt  kinds  of  or  further  preparation  or 
equipment,  there  is  an  implied  warranty  that  at  the 
commencement  of  each  stage  the  ship  is  seaworthy  in 
lespeet  of  such  preparation  or  equipment  for  the  pur- 
poses of  that  stage. 

(4)  A  ship  is  deemed  to  be  seaworthy  when  she  is 
reasonably  fit  in  (all  respects  to  encounter  the  ordinary 
perils  of  the  seas  of  the  adventure  insured. 

(5)  In  a  time  poHcy  there  is  no  implied  warranty  that 
the  ship  shall  be  seaw^thy  at  any  stage  of  the  adventure, 
but  where,  with  the  j^vity  of  tiie  assured,  the  ship  is 
sent  to  sea  in  an  wmaworthy  stater  the  insurer  is  not 
liable  for  any  loss  attributable  to  unseaworthiness. 

Sect.  40.— (1)  In  a  poUcy  on  goods  or  other  moveable-  No  implied 
there  is  no  implied  warranty  that  tlie  goods  or  moveables  J^J^f^^ 
axe  seaimthy.  seaworthy. 

(2)  In  a  voyage  p<^y  on  goods  or  other  moveables 
there  is  an  implied  warranty  that  at  the  commencement 
of  the  voya^  the  ship  is  not  only  seaworthy  as  a  ship, 
but  als<3  that  she  is  reasonably  fit  to  carry  the  goods  or 
other  moveables  to  the  destination  contemplated  by  the 
policy. 

Sect.  41.  There  is  an  implied  warranty  that  the  ad-  Warranty  of 
venture  insured  is  a  lawful  one,  and  that,  so  far  as  tlie  ^^S'^^^^y- 
assured  can  control  the  matter,  the  adventure  shall  be 
earned  out  in  a  lawful  manner. 

686  Bv  far  the  most  important  of  the  implied  warranties  General 
is  that  of  sea^wwrthi]]^,  which  we  will  deal  with  tirst  in  ^£  sea- 
oider.    In  every  voyage  policy  there  is  an  implied  warranty  w^^thmeis. 
that  the  ship  shall  be  seaworthy  for  the  voyage  when  she 
flails,  by  which  is  meant  that  she  shall  be  in  a  reasonably  fit 
state  as  to  repairs,  equipnmt,  crew,  and  all  other  respects, 
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8«et.  686.  to  encounter  the  ordinary  perils  of  the  voyage  in&ured  at  the 
time  of  sailing  on  it  (&). 

Tlieie  is  nothing  in  the  law  of  marine  insuranoe  mora 
important  to  commerce  and  the  preservation  of  human  life 
than  a  strict  complianoe  with  this  warranty  (c).  It  is  not 
SeaworthiMM  infplied,  however,  in  time  policies  (J).  In  TOijage pdicies  it 
«onditi<m  is  an  implied  condition  precedent  to  the  miderwtiter's 
Idahility  for  any  loss  incuiTed  in  the  course  of  the  voyage  (e), 
and  can  obIj  be  excluded  by  terms  in  writing  in  the  policy 
expiessed  in  the  dearest  language  (/) .  Thmfore,  whmi  in 
a  voyage  policy  losses  from  rottenness,  inherent  defects, 
and  other  anae%w<»thiDess were  excepted,  the  Privy; 
Coimcil  hdd  that  the  imfilied  warranty  of  seaworthiness 
was  not  thereby  excluded.  Consequently,  the  boiler  being 
defective  at  starting,  the  plaintiff  did  not  recover,  although 
the  defect  had  been  made  good  before  the  loss  (g).  So,  also, 
where  a  policy  on  cattle  provided  that  the  fittings  of  the  ship 
were  to  be  approved  by  Lloyd's  surveyor,  and  they  were 
approved  by  him,  Bigham,  J.,  held  that  as  regards  the 
snffiiam^  of  fittings,  the  wiananty  of  seawwthiness  was 
not  excluded  by  the  express  provision  as  to  the  approval  of 
the  httings  {h). 

Seawortlim€»  If,  indeed,  as  in  policies  '*at  and  from,"  the  risk 

a  reiatiTe      sifeiidies  before  auling  Ci),  and  tibe  ship,  while  in  the  porit, 


(1)  Ifftr.  Jm.  A«|,  IMi,  i.  16  (4);  fpvr  mr.  DixoK  p.  SMUer  (1839), 
t  M.  &  W.  405,  414. 

{e}  See  the  observations  of  Lord  Eldon  in  Douglas  v.  Scougall  (1816), 
4  Dow,  276;  and  of  Loxd  Bedeadale  in  WiUde  v.  QeddM  3  iDow, 

60. 

(rf)  Mar.  Ins.  Act,  1906,  s.  39  (5),  post,  §  697. 

(«)  Per  Lawrence,  J.,  Christie  v.  Secretan  (1799),  8  T.  R.  198;  per 
Lord  Ellenborough,  Wedderburn  v.  Bell  (1807),  1  Camp.  2. 

(/)  See  post,  §  694,  and  Mar.  Ins.  Act,  1906,  8.  35  (3). 

(^)  Quebec  Marine  Ins.  Go.  v.  Gommereial  Bank  <rf  Canada  (1870), 
L.  B.  S  P.  C.  2M.  Hie  warranty  may,  how«if«r,  be  exdaded  by  tlka 
oonoBMB  dawe,  **  Hald  wrenA  im  aaae  of  any  bvteeli  «t  warranty,  fto., 
at  a  pii  wlam  to  be  heraalkar  arranged  Greenoek  SS.  Go.  «. 
Ins.  Co.,  IM.,  [1M3]  1  K.  B.  967,  per  B^Iuub,  J. 

(A)  SImgk  V,  Tjaer,  [1906]  2  Q.  B.  399. 

(I)  Sco  Mar.  Ins.  Aei,  1966,  8eM.  I.  rr.  9,  4. 
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be  in  a  state  of  seaworthiness  comimensurate  with  her  then  86efc  tf ■ 
risk,  her  subsequently  sailing  in  a  state  of  unseaworthiness 
for  the  vojagie  will  not  ayoid  the  policy  ii&  «nt^*o,  so  acf  to 
entitle  the  assured  to  a  return  of  premium  (k);  and  in  the 
same  way,  if  she  be  lost  in  the  course  of  a  river  navigation, 
the  underwriters  will  be  liable,  provided  her  then  state  of 
equipment  was  adequate  to  her  then  risk,  al^u^  it  might 
not  be  such  as  to  constitute  a  state  of  seaworthiness  for  her 
sea  voyage  (Q. 

As  Alderscm,  B.,  exfmssed  it  in  the  case  of  Gibson  v. 
Small,  "  on  a  voyage  policy  *  from '  a  port,  the  ship  must  be 
able,  if  seaworthy,  to  sustain  the  ordinary  risk  on  that 
voyage.  If  insuned  'at  and  frcHn,'  the  ship  must  be 
seaworthy  '  at,  i.e.,  sufficient  for  ordinary  rides  in  pcwt,  and 
seaworthy  'from/  i.e.,  fit  for  the  voyage  at  the  time  «f 
sailing"  (m).  "  The  term  '  seaworthy,' '  said  Erie,  J.,  on 
the  same  occasion,  "  when  used  in  ref  erenoe  to  marine  insur- 
ance, does  not  describe  absolutely  any  of  the  states  which  a 
ship  may  pass  through,  from  the  repairs  of  the  hull  in  dock 
till  it  has  reached  the  end  of  its  voyage;  but  it  expressesi  a 
relation  between  the  state  of  the  ship  and  the  perils  it  has 
to  meet  in  the  situation  it  is  in" 

688.  As  unseaworthiness  is  a  condition  of  the  contract  of  immaterial 
insurance,  breach  of  the  condition  avoids  the  contract  and  ^^^hinew 
deprives  the  assured  of  any  recourse  against  the  insurm,  J^^^ 

whether  his  loss  can  be  traced  to  such  breach  or  not,  even 
though  the  unseaworthiness  was  remedied  before  the  loss  (o). 

(A)  Annen  v.  Woodman  (1810),  3  Taunt.  299;  Mar.  Ins.  Act,  1906, 

s.  33  (3),  ante,  §  634. 

(0  See  per  cur.  in  Dixon  v.  Sadler  (1839),  5  M.  &  W.  405,  414;, 
Bouillon  r.  Lupton  (1863),  33  L.  J.  C.  P.  37;  and  see  po»t,  §§  699—701. 

i  m)  4  H.  L.  Cas.  393. 

(«)  Ibid.  384. 

(o)  Mar.  Ins.  Act,  1906,  s.  34  (2),  ante,  §  628;  see  Forshaw  v.  Oiabert 
<1821),  3  Brod.  &  B.  16%;  Quebee  Harme  las.  Oi».  i^.  GonuMsdal 
Bank  of  Canada  (1870),  L.  B.  3  P.  O.  234.  The  innuw,  hoircw,  is 
only  diseltarg^d  from  UaibiUly  as  from  ^  date  of  the  breach  of  wt- 
ranty,  witiioiit  pfojndioe  to  ai^  liability  ineunred  by  him  beiafe  timl 
•date:  Mar.  Ins.  Act,  1906,  s.  83  (8). 
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>  Whether  the  assured  were  ignorant  of  the  unseaworthiness 

of  the  ship  or  not  also  makes  no  difference;  if  the  ship  was 
not,  in  fact,  seaworthy  at  the  outset  of  the  adventure,  either 
ill  the  dsgiee  eomaneiiimte  with  her  then  risk,  or  for  the 
vojage,  as  the  case  may  be,  l^t  slate  of  things  nevwr  eiisted 
which  was  the  foundation  for  the  underwriter's  promise,  and" 
he  oooeeqiieiitlj  can  nerer  be  bound  thereby.  Hence,  as 
Lwd  EWon  sajs,  "It  is  not  neoeasary  to  inquire  whether  the 
owners  acted  honestly  and  fairly  in  the  transaction;  f«r  it  is 
clear  kw  that,  however  just  and  honest  the  intentions  of  the 
owim  may  be,  if  he  is  mistakan  in  the  fact,  and  the  vessel  is, 
in  fact,  not  seaworthy,  the  nndwwriter  is  not  liaUe  "  (p). 

Thus,  where  the  owner  had  procured  his  ship  to  be  sur- 
fvyed  and  fully  rapaired,  as  the  shipbuilder  thought^  before 
sailing,  but  she  proved  to  he  vnseaworthy  from  a  latent 
defect  (the  unsoundness  of  some  timbers  near  her  keel),  not 
diaooYeced  during  the  sui-vey  or  repair,  Lord  Mansfield  held 
Hw  imdmmter  diaekarged  &om  his  liability  by  the  mere 
fact  of  unseaworthiness  (g). 

i89.  The  warranty  of  the  ship's  seaworthiness  is  equally 
in^lied  in  a  voyage  policy,  whatever  be  the  subject  of 
insaranoe.  It  thmfoie  applies  no  less  to  insoranees  el^eoted 
by  the  owner  of  the  goods  than  to  those  efiFeeted  by  the  owner 
of  the  ship  (r).  Thus,  in  an  action  brought  by  an  innocent- 
shipper  of  goods  (who  had  no  iaterast  whatever  in  the  ship), 
on  proof  being  given  that  the  ship  was  anseaw<»rthy  whm 
she  sailed.  Lord  Mansfield  nonsuited  the  plaintiff,  saying 
that  the  implied  warranty  eould  not  be  dispensed  with  in  any 
ca8e(«). 

(p)  Per  Loid  Uoa  in  BoogbM      SoongaU  (1816),  4  Dow,  276. 

(f )  Lm  w,  BmA  (17S2),  1  Park,  Ins.  468 ;  see  also  The  Glenfruin 
(IMft)  10  P.D.  108;  Tfce  Caledonia  (1894),  157  U.  S.  (50  Davis)  174. 

(r)  The  lAw  is  the  Mme  in  tha  United  States.  See  The  Caledonia, 
tmpra;  and  1  Phillips,  s.  695. 

(«)  Oliver  v.  Cowley  (1765),  1  Park,  Ins.  470.  For  some  time  pa^t 
it  has  been  the  practice  of  underwriters  on  carg«  not  to  set  up  the  defence 
unseaworthiness  of  the  ship,  but  to  pay  the  lo^  and  avail  themselvea 
If  rabrogation  of  the  assured's  remediei  against  the  shipowner.  Thi» 
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The  wmrranl^  of  wmwm^bmem  which  is  implied  as  to  the  ^•ct' 
ship  does  not  extend  to  lighters  employed  to  land  the  hut  does  not 

There  is  no  implied  warranty  in  a  policy  on  goods  that  the  an  landed; 

goods  aie  seaworthy  for  the  voyage,  hut  there  is  an  implied 
warranty  that  the  ship,  in  addition  to  being  seaworth}-  as 
a  ship,  is  also  reasonably  fit  to  carry  the  goods  to  their 
destination  {u) . 

690.  It  is,  however,  in  the  power  of  the  insurers,  after  a  Warranty 
breach  of  the  warranty,  to  make  themselves  liable  on  the  J^^^y 
risk,  hy  memorandam  indorsed  on  the  policy  (v).  naderwriteri. 

Under  an  insurance  "on  ship  and  outfit,"  for  a  voyage  Weirr. 
"  at  and  from  Londcm  to  Bahia,"  the  ship  sailed  from  -^.terdein. 
Lond<m,  and  in  the  CSiaanel  encomiteied  bad  weather,  and 
nmde  so  much  water,  that  it  became  evident  she  was  over- 
loaded and  could  not  continue  her  vojage  in  safety  unles< 
dm  weze  ligia»Qed.  The  mast^,  with  the  consent  of  the 
underwriters,  expressed  by  a  memorandum  on  the  policy  (ar), 
unshipped  part  of  the  cargo  in  Eamsgate  Harbour;  and  pro- 
ceeded on  his  voyage,  in  the  course  of  which  a  loss  occurred 
wholly  onoennected  wi&  the  original  state  of  unseaworthi- 
ness of  the  ship  when  she  first  sailed  from'  London;  the  jury 
found  that  the  ship  was  seaworthy  for  her  voyage  when  she 
sailed  from  Bamsgate,  and  the  Court,  upon  this  finding  and 

ffaetice  does  not  modify  the  rule  of  law  stated  in  tiie  text.  See  per 
Stirling,  J.,  in  Brooking  v.  MaodBiay  (1888),  38  Ch.B,  642;  per 
Bigham,  J.,  in  Sleigh  v.  Tyaer,  [1900]  2  Q.B.  396.  By  one  of  the 
Initltute  Ctago  Omam  ife  ta  now  yxomM  that  the  seavnwthineaB  of 
the  y«Mel  ag  Mweea  liie  aMored  and  the  aaBurera  ia  hereby  admitted.'' 
Sea  App.  B. 
(0  Lane  v.  Ni»m  (1866),  L.  B.  1  C.  P.  412. 

(«)  Mar.  Ins.  Act,  1906,  a.  40;  see  Koebel  v,  Saunders  (1864),  17 
C.  B.  N.  S.  71,  and  post,  §  712.  As  to  warranty  of  fitness  of  good< 
as  between  OagomSbt  and  ahipper,  see  Acatoa  v.  Boms  (1878),  3  £x.  D. 
282. 

(v)  By  sect.  34  (3)  of  the  Mar.  Ins.  Act,  1906,  *'  a  broach  of  war- 
ranty may  be  waived  by  the  insurer." 

(«)  In  these  terms:  "It  is  agreed  that  the  ship  may  load,  unload  and 
reload  goods  and  discharge  part  of  her  cargo  at  Eamsgate." 


IM  iMFum  wjiBBAimr  [pabt  m 

Sect.  690.  the  other  facts  of  the  oaee,  held  that  the  underwriters  were 
liable  lor  the  \xm(jf). 

Lord  Tenterden's  judgment,  as  reported,  involves  the 
proposition  that  if  a  vessel  be  at  the  outset  uuseaworthy, 
owing  to  some  defect  iriuch  is  discovered  and  remedied 
befoie  loss,  the  policy  is  not  avoided,  a  proposition  which,  as 
we  have  seen,  cannot  now  be  maintained  {z) .  The  true 
ground  on  which  the  decision  must  rest  is  thus  stated  by 
Lord  Pemanoe,  in  ddivering  the  judgmnt  of  the  Privy 
Council  in  Quebec  Marine  Insurance  Co.  t?.  Conmieroial 
Bank  of  Canada  (o):  "  The  case  of  Weir  v.  Aberdein  did 
not  pfooeed  upm  the  hoffmg^  that  is  attributed  to  Logxi 
Tenteiden— iHiether  he  was  folly  and  rightly  rapcnrted  <nr 
not— but  the  judgment  proceeded,  as  it  appeare  to  their  Lord- 
ships, distinotly  upon  the  principle  that  the  underwriters  had 
been  awwpe  61  the  omawor^iiness,  and  had  assented  to  Uie 
vessel  putting  back  to  the  port  to  cure  herself  of  the  defect, 
and  therefore  they  were  held  responsible .  They  had  assented 
in  writing  on  the  poliey  to  nudntain  their  liability,  notwith- 
standing the  violation  of  the  warranty." 

ironq>lied  691.  It  is  ^oogh  to  satisfy  this  warranty  that  the  ship  be 
S^^i^*  wiginally  seawiorthy  f«r  Oie  visage  innmd  when  she  saik 

on  it;  the  assured  makes  no  warranty  that  the  diip  shall 
continue  seaworthy  in  the  course  of  it.  "  Every  ship,"  says 
Lord  Manaaeld,  must  he  seaworthy  when  she  first  sails  on 
tit  voyage  insured,  but  she  need  not  o(»tinae  so  t^ughout 

the  voyage"  {b). 

(y)  Weir  v.  Aberdein  (1819),  2  B.  &  Aid.  320. 

(z)  Mar.  Ins.  Act,  1906,  s.  34  (2).  See  ants,  §  6«8.  Phillips  has  cited 
Lord  Tenterden's  words,  and  formulated  them  into  a  principle  (s.  726)  j 
and  Chancellor  Kent  considers  his  Lordship's  argument  very  weighty: 
3  Com.  289.  The  American  cases  are,  however,  indecuiTe.  See  Joyce, 
Ins.  vol.  iii.  s.  2182. 

(«)  L.  R.  3  P.  C.  234,  244. 

(6)  Per  Loid  lIuMield  in  Bermoii  Woodbridge  (1781),  2  Dougl. 
78S,  ud  In  Bien  v.  Bi^bMRm  (1781),  iM.  78»;  p»  Lotd  EMon 
In  W««Mn«.  Ckak  (18U),  1  Jkm,  S44;  to  ptr  mm,  m  JXaum  if.  Mkr 
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On  this  ground  it  has  been  frequently  held  that  under  a  Sect.  691. 
policy  on  a  voyage  out  and  home,*thie  risk  being  entire  and 
indivisible,  it  is  sufficient  to  satisfy  the  warranty  if  the  ship 
be  seaworthy  for  the  entire  voyage  wheii  she  first  sails  from 
the  home  port  of  loading;  and  it  is  not  necessary  that  she 
should  be  in  a  seawM^hy  condition  on  sailing  from  the  out- 
port  on  her  homeward  passage,  or  from  any  intermediate 
port. 

I'hus,  wiiMe  tiie  foynge  inimi^  mm  "  at  and  itovi  Hun-  Bemou  v. 
fleur  to  the  Ooast  of  Angola,  during  her  stay  and  trade  there,  Woodhridge^ 
at  and  from  thence  to  her  port  or  ports  of  discharge  in  St. 
Domingo,  and  at  and  fr<nn  St.  Doimingio  back  to  Honfleur,'' 
Lord  Mansfield  said,  that  if  this  w<as  one  entire  risk  (which, 
as  the  premium  "was  entire,  he  held  it  to  be),  the  underwriters 
;wefe  liable  if  the  shiMM seaworthy  "when  she  left  Honfleur, 
though  she  had  not  meia  so  at  Angola,  or  any  of  the  sub- 
sequent stages  of  the  voyage  (c) . 

So,  whexe  a  ship  was  insured  "  at  and  from'  Belfast  to  her  Holds  worth 

TXT* 

port  or  pcffts  of  loading  in  British  America,  during  her  stay.  *'* 
there,  and  back  to  a  port  of  discharge  in  the  United  King- 
dom," &c.,  and  the  evidence  showed  that  she  was  seaworthy 
ivHien  she  sailed  from  Belfast,  but  unaeaworthy  when  she  left 
St.  Andrew's  on  homewaxd  passage,  the  counsd  for 
the  defendants  admitted  that  the  implied  warranty  was 
aatisfied  (d). 

The  decisioQ  of  tbe  Priry  Odmcil  in  Biccard  t;.  Shep-  Biccaid 
herd  (e)  seems  at  first  sight  to  ofmflict  with  the  cases  just  q^^^^^**^ 
cited.    In  that  case  the  policy  was  on  goods  "at  and  from  ^^pedat 
the  anchcnages  q&  Hoi^Wip  Bay  and  Fcnrt  Nolloth  to 

porte  under 

Swansea,"  from  the  loading  of  the  goods  on  board  the  ship. 

She  took  part  of  her  cargo  at  Hondeklip  Bay,  and  was  sea- 
1ir<Mrthy  when  she  sailed  thence;  but  she  was  overloaded  at 
Port  NoQodi,  and  thus  became  unaeaworthy.    The  cargo 

(c)  In  Befmoii  v.  Woodbridge  (1781),  2  Dongl.  788. 
id)  Hfddswortik  V.  Wiw  (1828),  7  B.  &  Cr.  794.    Qm  aho  8.  P., 
Bednum  v.  Wilson  (1845);  14  If.  &  W.  47e. 
(#)  (1861),  14  lCoo.  P.0.  471. 
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niM  lost  OH  the  v<iji|^  and  the  Piivy  Counoil  beld  that  the 
amred  ooold  noofver  in  nqpeot  of  the  osrgo  aliipped!  at 
Hondeklip  Bay,  but  not  in  respect  of  that  shipped  at  Tort 
NoUoth.  The  ground  of  the  decision  seems,  however,  to  have 
hem  that  mdar  the  words  ol  the  polioj  two  s^Moate  risks 
were  insared,  <»e  on  the  paced  of  goods  shipped  at  Hon- 
deklip Bay,  the  other  on  the  paroel  shipped  at  Port  Nolloth, 
and  that  aa  to  these  parcels  the  voyage  b^gan,  and  therefore 
the  ifmtoiij  attaohed,  at  diffmnt  timeaCf). 

692.  The  preceding  cases  establish  the  principle  that  no 
wanaaty  ia  iaiglM  i^t  the  ship,  in  pmnt  of  ataundmesa 
and  repair,  shall  ccmtinue  seaworthy  throughout  the  voyage; 
it  is  equally  certain  that  the  assured  makes  no  warranty 
f the  eontiniied  good  oonduot  of  the  master  and  crew  in 
the  coarse  of  the  voyage  (p).  If  the  Tsssel,  crew  and 
equipment  be  originally  sufficient,  and  the  master  a  person 
ol  competent  skill,  the  assured  has  done  all  he  contracted 
to  do;  and  although  soch  maimer  and  crew  should  by  their 
acts  or  omissions  have  bronght  the  ship  in  the  coarse  of  the 
voyage,  and  at  the  time  of  loss,  into  an  unsea worthy  (i.e., 
uninsarahle)  state,  jet  the  underwriter  is  liable  for  all  loss 
which,  though  remotely  oocaaioiied  by  such  superinduced 
state  of  unseaworthiness,  is  yet  proximately  caused  by  the 
perils  insured  against  {h). 

"  It  is  the  duty  ol  the  owner,"  says  Bayley,  J.,  "  to  have 
the  ship  properly  equipped,  and,  for  that  purpose,  it  is  neces- 
sary that  he  should  provide  a  competent  master  and  crew  in 
tho  fiiet  instance;  but  having  done  this  he  has  discharged 

(/)  (1861),  14  Moo.  P.  C.  496. 

(g)  Trinder,  Anderson  &  Co,  i^.  Thames  fc  Mersey  MuiM  Ins.  Cb., 
[1898]  2  Q.  B.  114,  per  Smitii,  L.  J.,  p.  128. 

(A)  Busk  t^.  Bcpil  Exeh.  Ass.  Cb.  (IMS),  2  B.  &  AM.  78;  Walker 
I?.  Xaiilaiid  (1821),  6  B.  It  Aid.  171;  Bishop  v.  Fentland  (1827),  7 
B.  *  C^.  219;  HoMtowwrfli  v.  Wise  (1828),  7  B.  &  CJr.  794;  and  ma 
eapedsHy  WBif  Headlam  (1831),  2  B.  Jt  Ad.  380;  Dixon  v. 
Sadler  (1888),  5  M.  &  W.  405;  -S-.  C,  in  error  (1841),  8  M.  &  W. 
895;  Bedman  v,  Wilson  (1845),  14  M.  &  W.  476;  Phillips  t;.  Nairnd 
(1847),  4  C.  B.  343;  Bix3card  v.  Shepherd  (1861),  14  Moo.  P.  C.  471; 
V.  Pemhwke  (1877),  2  Appr.  Gas.  284. 
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his  duty"  (i).  "The  assured  makes  no  warranty,"  says  BmiL 
Parke,  B.,  "  that  the  vessel  shall  eoatinue  seaworthy,  or  that 
the  master  and  oiew  Ml  do  tbeir  duty  daring  the  voyage; 
and  their  negligence  and  misconduct  is  no  defence  to  an 
action  on  the  policy,  where  the  loss  has  been  immediately 
ooeasioned  by  the  perib  inaiued  agieunst.  Nor  can  any  dis- 
tinction he  made  in  this  respect  between  the  omission  by  the 
master  and  creW  to  do  an  act  which  ought  to  be  done,  or  the 
doing  an  act  'wiiich  oogkt  not,  in  the  coarse  of  the  navigation. 
It  matters  not  whetbw  a  fire,  which  caases  a  loss,  be  lighted 
improperly,  or,  after  being  properly  lighted,  be  negligently 
attended;  wheth^  the  loss  of  an  anchor,  which  makes  a 
vessel  anseawortby,  be  attributable  to  tlie  immam  to  take 
proper  care  of  it,  or  to  the  improper  act  of  slipping  it  or  ^ 
cutting  it  away  ;  nor  could  it  make  any  difference,  whether 
any  other  part  of  the  eqaipmi^t  were  loet  by  mtere  n^leot, 
w  thrown  away  and  destroyed  in  the  exercise  of  an  improper 
discretion  by  those  on  board  "  (fc). 

+^93.  The  numerous  cases  illustrative  of  these  positions  will  Ca?e  of  un- 
be  ocHisidered  more  at  large  hereafter,  wh^  we  come  to  treat 
of  the  losses  covered  by  the  policy.    We  will  here,  however,  3J|^<^~ 
cite  one  which  shows  that  it  makes  no  difference  whether  the  voyage, 
state  of  unseaw<»thinees  which  occasions  the  loss  be  caused'  ^^J^*' 
by  the  negligence  of  tihe  master  and  crew,  or  of  other  parties 
employed  by  the  assured  upon  the  business  of  the  ship  in  the 
usual  course  of  trade.    A  ship  insured  "from  London  to 
Sierra  Lecme,  while  there,  and  back  to  her  port  of  discharge 
in  the  United  Kingdom,"  was  loaded  with  teak  at  an  island 
on  the  Sierra  Leone  river  by  the  African  natives  (who  are 
generally  employed  in  that  trade  for  the  purpose),  and 
having  completed  her  loading,  b^n  dropping  down  tiie 
river  on  her  passage  home;  it  was  soon  found,  however,  tiiat, 
owing  in  all  probability  to  the  unskilful  loading  of  the 
natives,  she  had  become  so  leaky,  as  to  be  unfit  to  put  to  sea, 

(*)  Per  Bayley,  J.,  in  Walker  v.  Maitland  (1821),  5  B.  &  Aid.  175. 
(*)  Per  P»rl»,  B.,  in  Diwm  «».  Si^dler  (1889),  6  31.  &  W.  414. 
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and  having,  on  examination,  been  pronounced  unseaworthy, 
she  was  voluntarily  run  on  shore  to  prevent  her  sinking  in 
tlie  riven,  and  ultimatelj  sold  where  she  lay,  as  not  heing  ht 
im  mpaiT.    l%e  plaintiff  oUimed  a  total  loss  by  the  perils 
of  the  sea;  and,  the  ship  having  been  seaworthy  when  she 
flailed  from  LondcMi,  the  Court  held  the  underwriters  liable, 
as  the  loss,  though  remotely  arising  from  the  ne^igmioe  of 
the  natives,  ^^s  proximately  caused  by  a  peril  of  the  sea  (I). 
Effect  off      f.  »t.  The  principle  that  when  the  ship  starts  seaworthy 
t^^^L  the  underwriter  is  liaWe  for  a  loss  caused  remotely  by  the 
f*^-      ship  having  become  unseaworthy ,  but  proximately  by  a  peril 
iiisaied  against,  is  also  illustrated  by  two  cases,  where  the 
policy  contained  a  clause  by  nrhidi  the  Mp  was   allowed  to 
be  seaworthy  for  the  voyage":  this  clause  having  been 
decided  to  be  "  a  dispensation  with  the  implied  warranty  of 
seawtMthiness;'  eo  as  to  pnedude  the  undwfwriter  from  any 
defence,  on  the  ground  of  the  diip's  not  having  been  sea- 
worthy for  the  voyage  when  she  sailed,  these  cases  stand  on 
^  Hie  mm  footing  as  though  the  jury  had  expressly  found  the 

fact  of  seawortMness  (m). 
Ptafitt  9.  ^  la  the  earlier  case  a  ship,  insured  "  from  Bristol  to  Sierra 
Leone,  and  back,"  had,  by  the  violence  of  the  wincfe  and 
mtvea,  benmie  so  damaged  and  leaky  that  she  was  obliged  to 
run  for  Gtimbia,  where  she  was  found  to  be  unseawortJiy>  and 
not  within  reach  of  the  repairs,  which  had  become  indis- 
peiiflaUe,  in  ocmaequence  of  which  she  was  necessarily  sold  as 
■he  lay.    The  dei^ndaiits  {Hropoaed  to  show  that  the  loss  had 

(0  Redman  v.  WUson  (1845),  U  M.  &  W.  476.  See  also  Dixon  v, 
Sadler  (1839),  5  M.  &  W.  405;  in  error  (lft41),  8  M.  ft  W.  805;  and 
Dudgeon  v.  Pembroke  (1877),  2  App.  Om.  284,  in  bo«ii  of  whi<A  wcb 
this  question,  apart  irom  tlisfc  «f  •MwrofHiiiiess,  wat  railed,  nd  dttiM 
in  accordanee  with  iiie  caaea  mentioiied  in  ^  text. 

Parfttt  V.  Thomtmrn  (1844),  11  K.  ft  W.  892,  896;  ndlUps  v, 
Maine  (1847),  4  C.  B.  Mt.  In^  United  States  it  has  been  held  that 
af  icawtrrHiiiiw  ftom  an  inspector  of  a  board  of  under- 
a  aMBiber  of  the  board  from  alleging  unseaworthi- 

  ,  CJo.  V,  Soathem  Cotton  OU  Co.  (1895),  68  Fed.  R. 

ii4.     As  to  the  effect  of  an  admission  of  seaworthine^  upon  th» 
Vb  duty  to  di«clo%  defecte,  see  Oantiere  Meccanico  Brindiaino 
[1912]  8£.B.  i£»2. 


CHAP.  IV.]  AS  TO  SEAWOETHINESS. 

arisen  solely  from  the  decayed  and  unseaworthy  state  of  lire  Sect, 
ship,  but  this  they  wore  precluded  from  doing  by  their 
admisflimi  of  seaworthiness;  and  the  Court  held  that  ei?en 
supposing  the  loss  to  he  shown  to  have  been  occasioned  by 
the  unseaworthy  state  of  the  ship  at  the  time  of  loss,  yet  that 
this  would  be  no  answer  to  the  action,  the  loss  having  be^ 
proximately  caused  by  the  perils  insured  against. 

In  the  other  case  the  policy  also  contained  the  clause,  "  the  Phillips  * 
ship  to  be  allowed  to  be  seaworthy  for  the  present  voyage." 
She  met  with  a  violent  hnrrioane,  by  which  she  was  so 
damaged  as  to  be  obliged  to  run  for  Mauritius,  where,  on 
survey,  it  was  found  that,  from  the  damage  caused  hj  the 
storm  and  fsam  the  age  and  decayed  state  of  the  ship,  she 
was  not  worth  repairing  and  was  accordingly  sold.  It 
appeared,  however,  upon  the  whole  evidence,  that  but  for  the 
storm  the  decayed  parts  of  the  ship  would  have  been  strtmg 
enough  to  enable  her  to  perform  her  voyage  with  safety. 
There  was  a  verdict  for  the  plaintiffs,  and  the  Court  refused 
to  grant  a  new  trial  (n) . 

It  follows  from  these  cases  that  if  the  ship  be  admitted  to 
have  been  seaworthy  when  she  sailed,  no  subsequent  state  of 
unseaworthiness  can  preclude  the  assured  from  reco\^ering  for 
lofls  immediately  caused  by  the  perils  insured  againet,  though  4- 
the  state  of  the  ship  at  the  time  of  loss  may  bej  such  «b  to 
render  the  damage  caused  by  those  perils  greater  than  it 
might  have  been  had  the  ship  been  sound  (a). 

V  0OS.  The  gneat  leading  principle,  theref  inre,  of  the  English  Oootrine  of 
doctrine  of  seaworthiness  is  that  there  is  no  implied  warranty  la'Se^^ 
thereof,  except  at  the  commenoemient  of  the  voyjage  {p) .  On  States. 

(»)  Phillips  V.  Nairne  (1847),  4  C.  B.  343;  16  L.  J.  O.  P.  194. 

(o)  It  would  be  different  if  the  loaa  were  shown  to  be  due  directly  to 
the  unseaworthiness  of  the  ship,  without  the  concurrent  operation  of 
any  peril  insured  against.  See  Fawoos  <t^.  Sarafield  (18*56),  €  E.  &.  B. 
192,  and  Lord  PensaBoe's  zemaiks  on  ibat  oaae  in  Dndgieon  Ptei- 
broke  (1877),  2  App.  Qm.  296.  See  also  per  Seratton,  L.  J.,  in  Wluttte 
«.  Mountain,  [1920]  1  K.  B.  447,  457. 

(p  !%•  aatoMd  mmaot,  homvwt^  leoover  for  a  loss  broogiit  about  by 
his  0iniinlfal  aet  or  Mai^.  Mar.  Im.  Aet,  1906,        (2)  (a).  Sat 

A. — YOL.  n.  6 
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jjii^iii.  this  point  the  law  in  tfce  United  States  is  at  l^rianco  with  our 
own,  and  gives  a  wider  extent  to  the  implied  warranty;  it  is 
^  ih&se  held  that  the  assured  is  bound  not  only  to  have  his 
iruMool  aoawortfaj  at  tihe  oorameno^n^t  of  the  voyage,  but  to 
keep  her  so,  as  far  as  it  depends  on  himMlf  and  his  agents, 
during  the  continuance  thereof,  and  at  the  comtoencement  of 
all  its  sabeeqoent  stages  (g).  Thus  the  underwriters  in  the 
United  States  ave  h4i  diaeharged  from  any  loss,  which  can 
^  be  distinctly  shown  to  have  arisen  from  the  neglig^moe  or 
misconduct  of  the  assured  in  not  keeping  the  ship  in  a  proper 

gimte  ei  lepaar. 

Yet  in  that  country  unseaworthiness  ari»ng  afte  the  oom- 
mencement  of  the  vojage  has,  it  seems,  no  retrospective 
Ofieration  in  reject  of  losses  accrued  prior  to  the  breach  of 
0  tibe  implied  wwranty;  and  it  fortiimr  mmm  to  be  the  better 
opinion  there,  that  if  the  ship  sailed  seaworthy  for  tiie 
foyage,  subsequent  unseaworthiness  will  not  operate  as  a 
MeMe,  mept  wheie  the  loss  is  distinctly  occasioned  by  it, 
and  the  unseaworthiness  itself  has  aris^  from  the  negligenoe 
or  misconduct  of  the  assured  or  his  agents:  where  the  loes  is 
ti»ta%  aaBOMMOted  iwith  the  subsequent  state  of  unsea- 
^voHhiness,  it  camiot  avail  as  a  defence  for  the  under- 
writers (r).  ® 

Ig  yrol  e96.  An  important  question,  on  which  there  is  no  decisive 

tliSSSlli  to  authority  («),  is  wbeth^  pwd  widence  can  be  given  to  con- 

flMiai^paoii  V,  Hopfcr  (18M),  6  B.  *  B.  172;  Dudg«on  t.  Pembroke 
(1877),  2  App.  Cm.  2M;  Trinder,  Anderson  &  Cb.  v.  Thanes  &  Mewef 
Ifarin^  Ins.  Cb.,  [18M]  2  Q.  B.  lU,  O.  A. 

(g)  A  policy  on  ear^o  is,  however,  not  avoided  by  the  ncprligence  of 
flMwter  in  leaving  an  intermediate  port  in  an  unseaworthy  condition. 
Morse  v.  St.  Paul  Fire  &  Mar.  Ins.  Co.  (1903),  122  Fed.  II.  748. 

(r)  See  1  Phillips,  Ins.  ss.  728—736;  3  Kent,  Com.  288,  289;  1 
Parsons,  Ins.  380  ;  3  Joyee,  Ins.  s.  2174;  Union  Ins.  Oo.  v.  Smith 
(1887),  124  U.S.  405.  According  to  Parsons,  breach  may  aoau^iiam 
only  suspend  liability  until  seaworthinefls  be  faikored,  even  tlM>ai^ 
the  unseaworthiness  exists  when  the  ridt  eoaiBMnees.  flee  aho  1  !Fhillqp«, 
Ins.  8.  726. 

(#)  See  per  Wmiaaui,  J.,  m  ObH*am  r.  Laagton  (!«•*),  W  L.  1. 
^l^B.  4t$»    -  ^^^^ 
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tradict  or  qualify  the  warranty  of  seaworthiness.  Amould's 
view  is  expressed  in  the  following  passage: — "It  is  not  vary  the 
neoeflsary ....  that  the  assured  should  make  any  statement  of  sea> 
iwith  regard  to  any  of  the  eonetitoents  of  seaworthineiBa.  ^o^^*"^**"^ 
Should  he,  however,  in  answer  to  inquiries  from  the  under- 
iwtiter  or  otherwise,  make  a  positive  repreeentation  as  to  any 
of  these  facts,  his  position,  as  r^rds  the  underwrite,  is  not 
therehy  altered  in  the  slightest  degree;  e.gp.,  if  he  repie- 
flented  that  the  ship  was  copper-sheathed,  or  properly  found 
In  sails,  he  would  not,  heeanse  he  had  made  the  refNresentation, 
he  any  the  less  hound  hy  the  im|)3ied  warranty  (feat  she  was 
fiko  seaworthy  in  all  other  respects.  If,  indeed,  he  represents 
«ome  faet  iimnaistent  with  a  state  of  seaworthiness,  and  the 
underwrite,  ootwiflMtodin^  this  statement,  yet  chooses  to 
take  the  risk — ^as,  if  he  represented  that  the  ship  was  not 
properly  coppered  or  not  adequately  found  in  sails — this 
-would  ap&nA»  ao  as  to  celeaaa  him  to  this  extent  from  the 
obligation  of  the  implied  warranty  "  (t) .  This  view,  that 
5an  implied  warranty  may  be  qualified  bv  evidence  of  a  re- 
piesentation,  has  also  the  support  of  Phillips  (?«),  Duer  (a;), 
•and  of  Oockbum,  C.  J.,  in  Burgee  v.  Wiokham  (y),  all  of 
whom  consider  that  an  implied  term  in  a  contract  rests  on  a 
presumed  intention  of  the  parties  to  be  bound  by  it,  and  that 
the  pfesumptifffi  may  he  rebutted  by  evidence  of  a  contrary 
intention.  On  the  other  hand,  Blackburn,  J.,  in  the  same 
•case,  expressed  a  strong  view  that  parol  evidence  cannot  be 
-admitted  to  qualify  an  implied  warranty.  The  warranty  of 
-seaworthiness,  said  the  learned  judge,  is  as  uHich  a  part  of 
the  policy  as  if  there  were  written  in  it,  warranted  sea-' 
worthy  "  (2).   The  Court  of  Queen's  Bench  held,  in  a  some- 

(0  2nd  ed.  vol.  i.  p.  577,  in  the  olMpter  on  lOarepiesentation." 
(w)  1  Phillips,  s.  602. 
(x)  2  Duer,  669—672. 

(y)  (1863),  3  B.  &  S.  684;  33  U  J.  Q.  B.  23.  Wightmau,  J.^ 
•concurred  in  this  judgment. 

(s)  3  B.  &  S.  696;  33  L.  J.  Q.  B.  28.  Maclachlan  strongly  supportft 
ihis  view  (Aruould,  6th  ed.  p.  541,  n.). 

6  (2) 
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what  earlier  case,  that  a  term  of  a  written  contract  impliedT 


hy.  oBBge  oaimot  be  wied  by  efvidenoe  of  a  parol  agree-* 
mmt  (a) .  The  eafles  are  analogous,  and  thweforo  the  balaaoe^ 

of  judicial  authority  in  this  country  is  in  favour  of  the  view* 
that  the  warranty  of  seaworthiuees  can  only  be  dispensed 
with  or  qmlified  bj  a  wfitl»ii  term  of  the  oontract. 
may  This  does  not,  however,  apply  to  extrinsic  evidence,  the- 
dr^mstMioes  purpose  of  which  is  to  show  what  the  subject-matt^ii-  of  the 
to  tt^^  ocmtiaot  ia,  and  ocmseqiieatly  what  degree  of  seaworthiness  is^ 
detOTmination  requiind.    ThoM  »  no  fixed  sta&daid  of  seaworthiness;  the 

of  the  extent       ^  •     i  i  i  j» 

of  the  degree  of  seaworthiness  required  depends  on  the  nature  oi 

the  adventure  (6).  Therefore,  for  the  puipose  of  determin- 
ing extent  of  the  wamatT-,  evidence  can  be  gimi  that 
a  ship  insured  for  a  certain  voyage  was  f vom  her  constmotion 
not  capable  of  being  made  as  fit  to  encounter  the  perils  of 
that  rofyage  as  ai^  oiduiaiy  veesol;  and  in  such  a  case  the 
utmost  t^t  the  wananty  requiios  is  that  the  particular  ship* 
shall  be  made  as  ht  for  the  voyage  as  is  practicable  (c) .  f 


Ko  implied  697.  Hitherto  we  have  only  considered  the  nature  and" 
^^Jl^^fj^i^  extent  of  the  im|)lied  warranty  of  seaworthiness  in  relation: 
^Uc^™^       to  voyage  pdicies:  it  was  for  some  time  assumed,  though  not 

decided,  that  there  was  no  distinction  in  this  respect  between: 

voyage  policies  and  time  policies  {d) . 

A  series  of  cases,  howevw,  beginning  with  the  decision  of 

the  House  of  Lords  in  the  well-knowm  case  of  Gibson  tv 

Small,  and  ending  with  the  decision  of  the  same  tribunal  in 

(•)  Fawkes  r.  Lamb  (1862),  31  L.  J.  Q.  B.  98.   8ee«»to,  |  57. 
(ft)  See  post,  §  710. 

(c)  Burges  v.  Wickham  (1863),  3  B.  c^c  S.  669;  33  L..  J.  Q.  B.  17;. 
Cliqphain  V.  Langton,  in  tiie  Ezdi.  Ch.  (18^),  34  L.  J.  Q.B.  4A.  Seer 
po8ty  §  710.  The  radorwriier  dioald,  of  oovrse,  be  infozmed  of  tiie 
peealiar  eonatnietkA  of  ilM  vcmoI.  WbeHwr,  in  the  abeenee  of  rnneb 
infezMsliea,  liis  drfeMoe  lo  ma  aetion  on  the  poliey  would  be  on 
groHBd  that  "tte  egibsai  of  tiie  wanaatj  is  not  to  be  limited  faj  the 
eocbtanee  of  faeli  of  whidi  he  was  mi  infonned,  or  on  the  gfonad  of 
eoMeabnent  of  a  material  iaet,  affpaaia  lo  bo  *  qoeetioA  of  Uttte  or 
BO  practical  importance. 

(rf)  See,  e.g.,  per  Tindal,  O.  J.,  delivering  the  judgment  of  ther 
]fodw^  Giiamber  in  Dixon     Sadler  (IMl),  8  M.  &  W.  8d5,  ,900. 
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Dudgeon  v.  Pemhroke,  conclusively  estahlish  the  rule,  that  Sect.  697. 
jn  a  tune  policj  on  ship  a  warranty  that  the  vesael  is  sea^ 
■worthy  will  under  no  ciroumetanoes  be  implied  (e) .  Thus  th© 
rule  liolds  good,  even  though  at  the  commencement  of  the 
xisk  the  ship  be  lying  at  a  home  port.  "  The  case  of  Uibson 
Small/'  said  h&rd  P^zanoe,  in  Dudgeon'  v.  Pembroke, 
s-upplemented  as  it  was  by  the  two  cases-  of  Thom^Dson 
v.  Hopper  and  Fawous  v.  Sarslield,  must  be  considered  to 
liaTO  set  at  iiest  the  oontroTmies  <hi  this  subject,  and  to  have 
finally  d^Mfei  that  the  law  dioes  not,  in  the  absence  of  special 
stipulations  in  the  contract,  infer  in  the  case  of  a  time  ix)licy 
any  twarranty  that  the  vessel  at  any  particular  time  shall  have 
been  seaworthy."  If,  however,  through  the  personal  mis- 
conduct of  the  owner,  the  ship  be  sent  to  sea  in  an  unsea- 
worthy  state,  he  cannot  recover  for  a  loss  brought  about  by 
such  wilful  aot  or  delaalt  (f). 

Upon  the  subject  of  this  paragraph,  sect.  39,  sub-sect.  5,  Insurer  not 
of  the  Marine  Insurance  Act,  1906,  UQW  pirovid.e8  in  terms  assured  was 

neaa  wludi 

In  a  jtime  policy  there  is  no  implied  warranty  that  was  a  cause 
UiB  ship  shall  be  seaworthy  at  any  stage  of  the  adventure,  ^® 
but  wheve,  with  the  pnvky  of  the  aasued,  the  sh^  is 
seat  po  sea  m  aa  miseaworthy  state,  the  insurer  is  not 
liable  |or  any  loss  attdbutable  to  unseaworthiness. 


It  is  not  necessaiy,  in  order  to  exonerate  the  insurer  from^ 
iiaibility^  that  the  unseaworthiness  should  he  the  sole  cause 

(«)  Gibson  v.  Small  (186d),  4  H.  L.  O.  353;  Thompson  v.  Hopper 
<1856),  6  E.  &  B.  172;  Fawcus  v.  Sarsfield  (1866),  ibid.  192;  Michael 
V.  Tredwin  (18M>,  17  C.B.  661;  Bndgm  v,  Pemhroke  C1B77>,  2 
App.  Cas.  284. 

(J)  Thompson  v.  Hopper  (1856),  6  E.  &  B.  172,  937;  (1858),  E.  B. 
A  B.  1038  (Ex.  Ch.);  Dudgeon  v.  Pembroke,  supra;  Trinder,  Ander- 
son &  Co.  V.  Thames  &  Mersey  Marine  Ins.  Co.  (O.  A.),  [1898]  2  Q.  B. 
114.  So,  also,  in  the  Unifced  States  there  is  no  implied  warranty  of 
seaworthiness  in  a  time  policy ;  but  "  if  the  vessel  is  in  a  port  where 
repairs  can  be  made,  or  equipment  and  supplies  obtained,  the  insured 
•cannot  recover  for  any  loss  caused  by  the  want  of  due  diligence  in 
making  repairs  and  obtaining  equipment  or  BapplieB":  per  eur,  in 
New  York  &  P.  B.  SS.  Cb.  v,  JEitna,  Im.  Go.  (1913),  204  Fed.  B.  255. 
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of  tlio  lots;  il  is  sofi&oifiDt  that  the  iiiiseawt>rthme8B  was  a 
{noxinmte  oaose  of  tlie  loss  {g).    On  a  literal  oonstractioii 

of  the  sub-section,  the  insurer  would  be  exempted  from 
sobsequeat  losses  attributable  to  anj  kind  of  unseaworthiness^ 
and  not  monij  irom  tliose  i^lribatable  to  the  partionkr 
defect,  of  which  the  insurer  had  knowledge  when  he  sent 

the  vessel  to  sea.  In  a.  recent  case, . howevjer,  it  was  held 
othorwiae. 

Thomas  v.  -V  A  ship  wlw  Sent  to  sea  in  an  nnseaworthy  cmidition  due  to 
stranding  in  the  course  of  a  pwvious  voyage,  and  also  with 
an  insufficient  ciew,  the  assured  being  aware  of  the  insuffi- 
m&my  of  the  ctmw  hot  not  of  tiie  imseawwthinfies  caused  hy 
the  stranding.  She  was  lost  owing  to  her  unseaworthy  con- 
dition and  not  in  any  way  by  reason  of  the  insuHioieucy 
of  the  ofiew,  and  Attmoy  J.,  held,  that  the  assured  cou)d 
reooyer.  "  It  wte(  contended  by  the  insurers,''  said  the  learned 
judge,  that  as  it  was  found  that  the  ship  was  sent  to  sea  in 
an  unseaworthy  8t^»,  namefy,  with  an  insufficient  crew,  with 
the  {Nrivity  of  the  assumed,  and  that  the  loss  of  tibe  ship  was 
attributable  to  unseaworthiness  in  respect  of  the  uniitness  of 
the  hull,  they  were  protected.  But  I  do  not  think  that  is  the 
pFC^r  ocmstoietiiia  of  the  imh-sectiim.  I  think  it  means 
that  the  insurer  is  not  to  be  liable  for  a  loss  attributable 
to  unseaworthiness  to  which  the  assured  wa;?  privy.  In  the 
oase  of  insurance  under  a  time  policy  the  intention  was  that 
the  assured  should  he  unable  to  reeover  in  respect  of  a  losa 
occasioned  by  his  own  fault.  That  was  the  rule  under  the 
law  as  it  existed  before  the  Act.  It  was  always  iieccssary 
to  duiw  that  the  loss  was  the  result  of  some  misconduct. 
Now  the  statute  has  defined  the  degree  of  misconduct  required 
as  sending  the  ship  to  sea  in  an  unseaworthy  state  with  the 
privity  of  the  aasuxed  "  {b). 


)  IC.  13MMBM  k  Son  Shippiiig  0>.  r.  Loadon  ud  Fnmuoiil  Ibr. 
Im.  a».  (1»U),  at  T.L.B.  736;  30  T.L.B.  695  {C  A,). 

(A)  Hmmm  V,  Tjm»  k,  Weur  8S.  Fni^^t  Ins.  Assn.,  [1917]  1  K.  B. 
MS.    It  is  pOMililn      ocnMtve  mm  wh«e,  with  the  priyity  of  the 
aa  ■www<«tty  iiup  ma^  be  mbI  to  ata  wiAoai  any  ml  mk- 
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698.  We  have  ali^eady  seen  that  the  under^vi^itcr  is  liable  «— *.  — • 

for  no  loss  after  the  ship  sjiils,  uiik'iss  at  that  time  sho  was^ 
seaworthy  for  the  voyage;  although,  however,  seaworthiness  of  seaworthi- 
for  the  voyage  at  the  time  of  sailing  is  a  condition  precedent 
to  the  underwritoi- s  liability  for  loss  in  the  course  of  the 
voyage,  yet  it  is  not  necessarily  a  condition  piecedent  to  the 

policy's  attaching. 

There  ai>e,  in  fact,  degrees  of  seaworthiness;  seaworthiness 
for  the  voyage  is  one  thing;  and  seaworthiness  in  port,  or  for 
an  inland  navigation,  &c.,  quite  another  (ij. 

Thus  it  is  quite  certain  that  a  ship  under  a  policy  "  at  and  seaworthiuefls 
from     would  be  seaworthy  in  harbour  while  undergoing  '^i^^J^j 
repairs,  though  it  is  equally  clear  that  she  would  not  bo  so4i-  andW.- 
worthy  for  the  voyage  if  she  sailed  in  that  condition  (/). 

Thus  the  Marine  Insurance  Act,  1906,  provides  that  at 
the  commemement  of  the  vo^yage  the  ship  must  be  seaworthy 
for  tl^  purpose  of  the  particular  adventure  insured,  i.e.,  the 
voyage  insured  (fe),  and  that  where  the  policy  attaches  while 
the  ship  is  in  port,  the  ship  must  also  ks  at  the- e\>nmme€-  ^f^H 
fmiU  of  the  ri&k,  i-easouably  lit  to  cncount-er  the  ordinary 
perils  of  the  port  (J). 

conduct  on  his  p«rt.  For  inafcaiic©,  in  time  of  war,  a  ahipowner  fearing 
an  aitaek  ii^ii  a  naval  port  may  very  properly  order  liis  vessel  to  sail 
at  onee,  Mtva^  he  knows  that  A»  is  not  perfectly  seaworthy  in  all 
respects.  In  such  caaes  it  may  bo  that  the  insurer  would  now  be  relieved 
from  liability  for  loss  for  which,  before  the  Act,  he  would  have  been 
liable. 

(0  Forhiis  V.  Wilson  (180U).  1  Park,  ins.  472;  1  Marshall,  Ins.  147; 
ITIbhert  c.  Martin  (1808),  1  Park,  Ins.  473:  Smith  r.  Siirridge  (1801), 

4  Esp.  25;  Parmeter  r.  Cousins  (1809),  2  Camp.  235;  Annon  v.  Woodman 
(1810),  3  Taunt.  299:  and  see  Parke,  B.,  in  Dixon  v.  Sadler  (1839), 

5  M.  &  W.  405,  414— afterwards  cited  by  himself  in  the  judgment  of 
the  P.  C.  in  Blccard  v.  Shepherd  (1861),  U  Moo.  P.  0.  471,  491,  and  by 
Willcs,  J.,  in  Bouillon  liupton  (1868),  38  L.  J.  C.  P.  37,  42;  Quebeo 
Marine  Ins.  Ob.  v,  Cbmrnarmal  Bank  of  Canada  (1870),  L.  B.  8  P.  G. 

M4.  ^ 

(;)  Forbes  v.  Wilson  (180a),  1  Pari^  472;  Qmiih  v.  Swrid^e  (1«>1), 
4  Esp.  26,  h^im  Letd  Kmiyon.  Lofd  EUedborongh  ruled  the  same 
point  in  Hibbert  v,  Martin  (1806),  1  Parir,  Ins.  478,  and  in  Parmeter 
V.  Cousins  (1809),  2  Osmp.  28S. 

(*)  Sect.  39,  sub-sect.  1. 

(0  Seek  89,  mi3bhmeL  2. 
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fPAKT  II. 


SMt.  608. 


Ship 

mmwarihj 

for  port, 

miseaworthy 

onsaiHng. 


What  that  degree  of  seaworthinees  is  which  is  requisite  to 
ke  a  policy  "  at  and  from    attach  upon  a  ship  while  in 

port  has  nowhere  beon  voiv  acciuatelv  Jaiil  down.  Gonorallv 
speaking,  it  may  be  said  that  under  such  a  policy  a  ship  will 
he  suffiei^tly  aeawof^y  to  give  an  inception  to  the  risk  if 
she  "  be  in  such  a  condition  wtiile  in  port  as  to  enable  her  to 
lie  ill  rcasoiiablo  security  till  she  is  pioporiy  ropaiiHxi  and 
equipped  for  the  voyage."  On  the  other  hand,  if  she  arrives 
80  sbattmd  as  to  be  a  mere  wteck,  the  policy  never 
attaches  (m).  Thus,  if  a  ship  be  capable  while  "at'  the 
port  of  being  moved  from  one  [>ai  t  of  the  harbour  to  another 
for  the  purpose  of  r^ir,  and  of  being  moored  alongside  its 
wharves  or  quays  tl^re  in  order  to  take  in  her  cargo,  the 
policy  attaches.  Consequently  the  assured  is  not  eutitlod  to 
a  return  of  premium,  as  on  a  risk  that  never  commenoed, 
baoause  the  aliip  afterwards  miled  from  the  port  in  a  state  of 
unseaworthiness  for  the  voyage  (7^7".  The  condition  that 
she  shall  be  seaworthy  for  her  voyage,"  says  Lawrence,  J., 
"4iim  not  i^taub  tiU  ^  aaik"  (o). 

Of  course,  if  she  ultimately  sails  unseaworthy  for  the 
voyage,  this,  aooording  to  the  rule  already  laid  down,  wholly 
dieehaigse  ^  aaderwriter  &0111  all  liability  for  loss  <m  the 

voyage,  although  the  policy  may  have  attached  on  her  while 
"at"  the  port,  owing  to  her  having  been  there  seaiimthy 
fer  her  theii  xiak  {p). 


of 


The  rule,  thus  established  in  the  case  of  policies  at 
and  from  "  a  place,  is  in  reality  a  particular  instance  of  a 
more  general  pnnciple  enggested  by  Patteaon,  J.,  in  Hoi- 
Hiigwortii  V.  l^roclriok  (g),  and  for  the  first  time  distinctly 

(»0  Parmeter  v.  Cousins  (1809),  2  Gamp.  235;  Buchanan  v.  Faber 
(1899),  4  Com.  Cas.  2m.  The  law  is  the  same  in  the  United  States.  See 
Mses  cited  1  Phillips,  lus.  ss.  69>5  et  seq. ;  3  Kent.  Com.  2^9. 

(n)  Anaen  r.  Woodman  (1810),  3  Taoni.  299. 

(o)  Ibid,  see. 

Ifar.  Im.  Aet,  190S,  s.  39,  snb-s.  2;  Waison  v.  GUrk  (1813)» 

1  Dbwj  aas* 

(f)  (1837),  7  A.  k,B,  47. 
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«iunoiat6d  in  1839,  by  Parke,  B.,  in  the  case  of  Dixon  v.   Beet.  B99. 
Sadler  (r).    The  principle,  which  was  established  by  deci- 
sions prior  to  the  passing  of  the  Marine  Insurance  Act^ 
1906  («),  is,  that  if  the  voyage  insured  consists  of  different 
etagea  requiring  differ^t  states  of  seaworthiness,  the  war- 
ranty is  satisfied  if  the  ship  be  at  the  commencement  of  each 
stage  in  a  fit  condition  for  that  sta^^e,  thouj^h  not  fit  for  a 
aabeeqnent  one.  Thus,  as  was  Laid  down  in  Dixon  v.  Sadler, 
"  if  the  voyage  be  sneh  as  to  require  a  different  complement 
of  men  or  a  different  state  of  equipmont  in  different  parts  of 
it,  as  if  it  were  a  voyage  down  a  cmial  or  river,  and  thence 
aoms  the  open  sea,  it  would  be  enough  if  the  vessel  were  in 
each  stage  of  navigation  properly  manned  and  equipped  for 
it "  {t).    "  The  case  of  Dixon  r.  Sadler,  and  the  other  cases 
which  have  been  cited,"  said  Lord  Penzance        "  l<"ave  it 
beyond  doubt  that  there  is  seaworthiness  for  the  port,  sea- 
worthiness in  some  cases  for  the  river,  and  seaworthiness  in 
some  cases,  as  in  a  case  that  has  been  put  forward  of  a  w  lial- 
ing  voyage,  im  some  definite,  well-recognized  and  distinctly 
separate  stage  of  the  voyage."    The  principle  now  being 
considered  is  itself  a  modification,  in  favour  of  the  assured, 
of  the  rule  that  the  wanamty  of  seaworthiness  is  not  satis- 
fied, and  the  policy  does  not  attach,  until  the  ship  is  sea- 
worthy for  the  whole  voyage  insured  (x) , 

700.  It  follows  that  if  the  ship  were  lost  in  one  stage  of  Effect  of 
the  voyage,  it  would  be  no  defence  that  she  was  not  then  sea-  oitb^ 
worthy  for  a  stage  which  she  had  not  commenced;  nor,  if 

00  (1839),  5  M.  &  W.  405,  414. 

(«)  Soct.  39,  sub-9.  3,  of  the  Act  was  doubtless  intended  to  affirm 
this  principle.    See  post,  §  707. 

(f)  Dixon  V.  Sadler,  ubi  supra;  accord.  Erie,  J.,  in  Thompson  v. 
Hopper  (1856),  6  E.  &  B.  172;  Biccard  v.  Shepherd  (1861),  14  Moore, 
P.  O.  471,  491;  Quebec  Marine  Ins.  Co.  v,  OommerciAl  Bank  of  Canada 
(1870),  L.  B.  3  P.O.  284,  241. 

iu)  Quebec  Hjunne  Ins.  Gb.  «.  OMnniercial  Bank  of  Gaiiada  (1870), 
L.  R.  8  P.  O.  241. 

(x^  See  Gieenoi^  SS.  Cb.  J£ar.  Ins.  Cb.,  [1908]  2  K.  B.,  per 
Yangluui  WiUiams  and  BooMr,  Ii.  JJ.,  ai  pp.  861,  688|  864. 
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^  loei  in  the  ecmrae  d  heit  wmm  TOjuge,  oould  the  anderwrilm 
diioharge  themselvee  frwn  liability  by  showing  that,  though 
iea worthy  when  she  commenced  such  main  voyage,  she  had 
jet  sailed  oi^  its  earlier  steges  with  inferior  eqaipm^ t  (y). 
^  Thus,  whare  a  ship  insured  "  at  and  from  New  Orleans  to 
LiY<»pool  "  wYi«  so  much  injured  by  worms  whilst  she  lay  in 
file  mud  of  the  river  Missisffifif^  that  she  wtuld  have  been  in 
an  unfit  state  f or  sea  voyage,  Lord  Ellenborough  held, 
that  as  she  was  then  sufticiently  seaworthy  for  the  purposes 
of  lying  in  the  mad  and  beii^  in  tbe  river,  and  the  defect 
had  been  diseomed  aad  repaired  beiore  she  sailed  on  her 
sea  voyage,  her  prior  state  of  unhtness  for  the  sea  did  not 
avoid  the  policy  (2;). 

So,  ta  Igfaa  a  ease  pot  by  Loid  Traterden,  suppose  a  ship 

would  be  unseaworthy  unless  she  had  two  anchoi^,  being 
destined  for  a  long  voyage,  and  she  sails  from  London  to 
OraTOScnd  with  <»iLj  one,  shall  it  be  said  ^t  if  no  loss 
happens  between  London  and  Gravesend,  and  the  vessel  at 
Gravesend  takes  mi  board  her  second  anchor,  and  then  pro- 
eeeds  on  her  TOjage,  that  the  underwriters  are  not  liable  for 
ller  sabeeqiieiit  less?  His  Lordidiip,  as  might  be  supposed, 
answers  this  question  in  the  negative  (a) . 

WkwmmSLwm  701-  The  rule  that  there  are  different  degrees  of  sea- 
nuiyiijii.        wurthiness  for  different  stages  of  Uie  voyage  is  weH  illus- 


(y)  If  by  "  inferior  equipment "  Arnould  meant  an  equipment  in- 
mfficient  for  the  earlier  stag-es.  the  editors  submit  that  it  is  more  in 
aceordanee  with  principle  to  say  that  in  a  policy  for  one  entire  voyago 
a  breach  of  the  warranty  of  seaworthiness  avoids  the  insurance  altogetlier  \ 
from  the  time  of  the  breach,  even  though  tlie  voyage  be  divided  into 
stages. 

(z)  Oliverson  v.  Loughnian  (1815),  cited  in  2  B.  6:  Aid.  322.  The 
law  is  the  same  in  the  United  States.  Seo  Tready^'ell  r.  Union  Ins.  Co. 
(1826),  C  Cowen's  R.  270;  and  Bell  v.  Keed  (1811),  4:  Binn.  K.  127; 
1  Phillips,  Ins.  s.  720. 

(a)  Per  Lord  Tenterden,  2  B.  &  Aid.  324.  It  might,  however,  be  a 
deviation  to  call  at  a  place  lower  down  a  river  than  the  terminus  a  quo 
to  complete  the  equipment,  unless  necessity  i-equired  or  usage  allowed 
this  to  be  done.  See  Fonhaw  r.  Qiabert  (1S21 )  ^  3  Bred.  &  B .  UM. 
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trated  as  regards  a  river  and  sea  voyage  by  tho  following  70^- 
case: — 

A  steamer  insured  "  at  and  from  Lyons  to  Galatz  "  sailed  BouIIIou  r. 
from  Lyons  ynHAk  a  river  crew  and  captain,  and  without  her  ^"P****- 
masts,  anch(H»  and  other  heavy  articles,  which  it  was  im- 
possible for  lier  to  carry  on  tho  river  voyage.    At  Aries  she 
took  on  board  her  sea-captain  and  some  of  her  seagoing  ^ 
0i«w,  and  VWM9  otherwise  fitted  for  the  voyage  to  Marseilles, 
where  she  had  to  call  for  a  licenoe.    At  Marseilles  she  was 
fully  equipped  for  the  sea  voyage,  as  was  usual  in  similar 
adventures,  and  she  was  subsequently  lost  in  the  Black  Sea. 
The  Court  held  that,  loddng  to  the  nature  of  the  adventure 
and  to  mercantile  usage,  tho  ship  had  complied  with  the 
implied  iranramty  of  seaworthiness  (&). 

The  division  of  a  voyage  into  stages  in  relation  to  the  FUhing 
warranty  of  seaworthiness  may  take  plaoe  even  in  different 
parts  of  a  sea  voyage,  as,  for  instance,  in  the  Greenland 
whale  fishery,  where  it  has  been  customary  to  take  on  board  4. 
extra  hands  on  arriving  at  Shetland.  There  can  be  no  doubt 
that  the  ship  in  sailing  from  Hull  to  Shetland  would,  by 
xeascm  of  the  usage,  be  seaworthy  with  a  different  equip- 
m^t  frwn  that  which  would  be  required  to  make  her  so,  on 
sailing  from  Shetland  to  the  Nortii  Seas  (c). 

702.  If  usage  requires  that  at  a  paa.'ticular  stage  of  the  stage  of 
voyage  the  ship  should  take  a  pilot  on  board,  either  before  ^Xa  pilot 
leaving  or  entering  a  port,  it  may  he  said  that  the  part  of  i»«eq«ii»d. 
the  voyage  on  which  it  is  usual  to  have  the  pilot  is  a  separate 
stage,  requiring  a  crew  differing  from  the  usual  one  in  that 
it  ought  to  indude  a  j^ot.*   It  has  not  been  laid  down  in 
terms  that  such  part  of  the  voyage  is  to  be  treated  as  a 
separate  stage  for  the  purpose  of  the  wlarranty  of  seaworthi- 
ness, although  there  is  a  suggestion  to  that-  effect  in  ratte- 
en) Bouillon  <v.  Lupton  (1863),  33  L.  J.O.P.  87. 
(o)  See  per  OolUna,  L.  J.,  ia  Tl»  Voiiiger&,  [ISW]  P.  16t;  per 
Lord  PenMuwe  ia  Quebec  Mariiie  Ins.  Cte.  v.  OmbbmmU  Baak  ^ 
Cbaada  (1870),  L.  B.  3  P.  C.  241.  • 
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son,  J.'s,  judgment  in  Holling^vortli  v.  Brodrick  (ci).  It 
was,  however,  stated  in  the  second  edition  of  this  work  (0) 
that  "  geamlly  speakings  no  ship  is  seaworthy  at  the  outset 
of  the  risk,  unless  she  have  on  board  a  pilot  where  requisite 
hy  law  or  usage  for  her  safe  navigation  "  (e).  It  was  further 
stated  that  "  in  all  eases  whm  it  is  necessary,  either  hy  law 
or  usage,  for  the  master  to  have  a  pilot  on  board  in  going  out 
of  an  intermediate  poit,  or  in  clearing  from  his  outport 
homewards,  it  will  he  onseaw^rtiiiBess  not  to  take  <me,  for  it 
is  in  saeh  cases  always  in  hk  power  to  do  so  "  (/). 

The  question,  ho^\^er,  of  the  effect  of  a  failure  to  take  a 
pilot  on  board  before  entering  an  intermediate  pwrt  or  that  of 
the  ship's  destinatimi,  is  one  of  wnuAi  doubt  and  diflkjulfcy. 
When  usage  requires  that  a  pilot  should  bo  taken  at  such 
point  of  the  voyiige,  it  has  been  inferred  that  the  ship's 
failure  to  do  so,  in  consegnenoe  of  which  a  lorn  accrues,  will 
discharge  the  underwriletB  inm  their  liability,  although  the 
loss  may  he  proximately  caused  by  the  perils  in&uied  against 
and  the  ship  have  been  in  all  respects  seawiNrthy  at  the 
oomlmepeement  of  the  YOjage. 

The  position  established  by  the  English  cases  seemed, 
however,  in  Amould's  opinion  (^),  to  be  that  except  where 
required  by  the  positive  regulations  of  an  Aot  of  Parliament 
(which  aoemrding  to  Patteson,  J.,  have  the  effect  of  oreatinff 
an  intermediate  voyage  on  which  the  ship  is  not  seaworthy 
without  a  pilot)  (A),  the  negligence  of  the  master  in  not 

(d)  (1837),  7  A.  &  E.  -t8. 

(e)  2nd  ed.  p.  723.  Sec  also  per  Parke,  J.,  in  Phillips  v.  lleadlam 
(1831),  2  B.  Ic  AW.  383. 

(/)  Slid  ed.  p.  724,  citiu-;  Lord  Tenterden  in  2  B.  6i  Ad.  382;  see 
also  2Bd  «d.  p.  708.  Fteke,  B.,  homemr,  in  Gibaon  v.  Small,  in  the 
House  of  Lofds  (1853),  4  H.  I*.  C.  398,  states  in  gonend  terms  that 
thero  is  no  wanranfy  iltat  pilots  AaU  bo  takmi  on  boaid  at  proper 
plaees  if  tiie  Toyi«e  has  ahwdj  oomMMsd,  mdets,  puiiaps,  wlien 
loqwired  by  Act  of  Parliament." 

(g)  2nd  ed.  vol.  i.  p.  700.    See  also  po&t,  §  724. 

(A)  In  Hollingworth  v.  Brodrick  (1837*),  7  A.  &  E.  44.  Mr.  Arthur 
Cohen  submits  that  the  suggestion  of  Patteson,  J.,  is  inconsisteni  ««ith 
recent  eases  and  the  proviaioiii  of  tho  Kar.  Ins.  Aet,  IMS:  Lain  of 
England,  voL  xvii.  §  836. 
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stage  of  the  voj^igie,  where  usage  requires  him  to  do  so,  will 
not  discharge  the  underwriters  from  their  liability,  provided 
the  ship  mfte  seaw<Hrtii(y  when  she  sailed,  the  miMtoF  and 
crew  originally  competent,  and  the  loss,  though  remotely 
occasioned  by  the  want  of  a  pilot,  be  proximately  caused  by 
the  perils  insuied  against  (i) . 

Thas  the  d^tistin  of  a  ship  insured  "  from  LripM*pool  to  Fhuims  r. 
Sierra  Leone,  and  back  to  her  ports  of  discharge  in  the 
United  Kingdom,"  on  arriving  off  Sierra  Leone  (where  there 
is  an  establidbment  of  pilots,  a^  where  it  is  usual  for  all 
ships  going  in  or  out  of  the  river  to  take  one),  made  signals 
for  a  pilot  to  come  off;  but  as  none  did  so,  after  waiting  some 
hours,  he  took  his  ship  in  wiUiout  one,  in  doing  which  she 
struck  the  ground  and  was  lost  by  the  perils  of  the  seas. 
The  jury  found  that  the  master  had  acted  with  a  wise  discre- 
tion and  as  a  prudent  man  ought  under  the  circumjstances: 
the  Court,  while  agteeing  with  this  verdict,  intimated  that 
even  had  the  facts  been  otherwise  and  the  loss  had  been 
remotely  occasioned  by  the  negligence  or  mistake  of  the  -f- 
master,  yet,  assuming  him  to  have  been  originally  a  person 
of  competent  skill,  the  underwriters  would  have  been  liable, 
for  the  loss  was  proxima^tely  caused  by  the  perils  insured 
against  (A:). 

703.  Li  the  case  of  Law  v.  Hollingworth  the  captain  of  a  where 
ship  insured  "  fcom  Stettin  to  London,''  took  a  pilot  on  board  cimp«^!oi7 
at  Orfordness,  but  improperly  allowed  him  to  leave  the  ship  on  enteiinir 
at  Halfway  lleach,  after  which,  and  before  she  came  to  her  Law  >■.  Ttol* 
moorings,  the  ship  was  lost.    The  Ck>urt  held  that  the  under-  W^orth. 
^irriters  were  not  liable  for  this  loss,  on  the  ground  that  at  the 
time  of  loss  the  ship  was  unsoaworthy  for  want  of  a  pilot, 
owing  to  the  negligenoe  of  the  captain  (Q. 

(0  Phillips  V.  Headlam  (1831),  2  B.  &  Ad.  380;  Law  v.  HolUng- 
worth  (1797),  7  T.  R.  100,  as  commented  upon  by  Patteson,  J.,  7  A.  & 
E.  48,  and  by  Tindal,  0.  J.,  8  M.  &  W.  900. 

(*)  Phillips  V.  Headlam  (1831),  2  B.  &  Ad.  380. 

(0  Law  V.  Hollingrworth  (1797),  7  T.  B.  160.  '  . 
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This  case,  on  the  Inroad  grcmnd  assoined  hy  the  Cbixrt, 

is  inconsistent  with  the  cuiTent  of  later  authorities,  and 
especially  with  what  fell  from  the  judges  in  the  case  of 
Phillips  V.  Headkun.  The  Oourts',  howerer,  instead  of  over- 
raling  it,  preferred  putting  it  upon  a  narrower  ground  than 
that  assumed  as  the  basis  of  decision  by  the  judges  who 
tried  it,  hut  quite  consist^t  with  the  facts  of  the  case,  viz., 
that  the  ship  at  the  time  of  loss  had  not  a  {nlot  on  boaid* 
as  required  by  Act  of  Parliament  (the  then  Pilot  Act  of 
5  Geo.  2,  c.  20). 

Thus  Patteson,  J.,  says:  "  In  Law  r.  HoUingworth  there 
was  an  intermediate  voyage,  if  I  may  say  so,  constituted  by 
Act  of  Parliament,  upon  which  voyage  the  ship  was  not 
twortiij  miless  die  had  a  pilot "  (m).    And  Tindal,  0. J., 


sSLjs:  "  The  decision  may  l>e  maintainable  on  the  ground  of 
an  implied  wanantj  to  observe  the  positive  regulations  of 
an  Act  of  PnliamNit;  hat  if  it  is  to  he  taken  as  an  authority 
that  the  implied  warranty  on  the  part  of  the  assured  extends 
to  acts  of  negligence  on  the  jDart  of  the  master  and  crew 
Hnoughout  the  Y03rage,  we  think  it  cannot  he  supported 
against  llie  weight  of  the  lat^  autJiorities  "  (n). 


CknolusioD. 


704.  It  is  indeed  clear  that  Law  v.  HollingAvorth  cannot 
he  aopported  on  the  gfoand  that  tl^  loss  by  a  peril  insured 
against  was  due  to  unseawortliioess  caused  by  the  captain's 
negligence,  for  it  is  now  established  that  the  underwiiter 
is  liable  for  every  loss  by  a  peril  insured  against,  unless  it 
has  been  l»ought  ahout  bj  the  wilful  act  or  default  of  the 
assured  himself  (o) .  It  may  also  he  doubted  whether  the 
decision  can  be  supported  on  the  ground  that  the  ship  was 
not  b^ng  navigated  in  aocordaooe  with  the  requiremmts 
of  an  Aet  of  Paiiuanml.   l%e  genefal  rule  e^blished  by 


(m)  In  HoUingworth  v.  Brodrick  (1837),  7  A.  &  E.  44. 

Per  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  Exchequer 
Chamber  in  Sadler  v.  Dixon  (1841),  8  M.  &  W.  900. 

(o)  See  Trinder  v.  Thamee,  &c.  Ins.  Oo.,  [1S98]  2  Q.  B.  114;  Mar. 
Ins.  Act,  1906,  s.  55. 
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later  cases  is  that  an  illegality  in  the  mode  of  performing  a  J 
l^age  does  not  avoid  the  insurance,  unless  the  assured  wsas 
a  party  to  the  illegality  or  awaro  of  it  when  the  insurance  - 
!was  made  {p) .  Further,  even  if  the  warranty  of  sea  worthi- 
ness does  require  that  a  pilot  should  be  taken  on  board  at  the 
commi^cement  of  the  stage  when  the  ship  is  ahout  to  enter 
a  port,  the  decision  cannot  be  supported  on  the  ground  of 
this  warranty;  for  the  wan-anty  of  seaworthiness  does  not 
imply  a  further  warranty  that  the  pilot  or  any  of  the  crew 
will  continue  to  do  their  duty.  It  seems,  therefwe,  that 
Law  V.  HoUingworth  cannot  be  based  on  any  sound 
principb. 

There  is  no  case  which  decides  that  the  warranty  of  sea- 
worthiness requires  a  pilot  to  be  taken  on  board  in  entering 
a  port  wh^  it  is  usual  or  prud^t  to  have  one.  Phillips  v. 
Headlam  (g)  is  to  some  extent  a  decision  to  the  contrary; 
though  the  case  seems  to  have  turned  chiefly  on  the 
exploded  theory  that  the  underwriter  is  not  liable  for  a  loss 
hy  a  peril  insuced  against,  hrought  about  by  the  captain's 
negligence  (r) . 

Arnould,  though  he  adopted  the  view  that  the  ship  is  not 
seaworthy  in  leaving  an  intermediate  port  without  a  pilot 
"whrn  it  is  proper  to  employ  one,  did  not  consider  it  a 
breach  of  the  warranty  for  the  ship  to  enter  a  port  without 
ft  pilot  («),  and  Phillips  takes  the  same  view  {t).  There  are 
certainly  i^xoog  reamaa  why  this  view  should  pcevail.  It 
may  not  always  be  possible  to  get  a  pilot,  and  the  state  of 
the  weather  or  condition  of  the  ship  may  make  it  more 
par^d^t  lor  the  mai^  to  tcy.  to  enter  without  one  than  to 
wait  outside,  or  even  rmder  it  impemtive  for  him  to  make 
the  attempt. 

(p)  See  Wilson  v.  Rankin  (1865),  L.  E.  1  Q.  B.  162,  and  the  oilier 
cases  cited  post,  §  745. 

(g)  (1831),  2  A.  &  E.  3«0. 

(r)  PhUlips  cites  it  (vol.  i.  8.  716)  to  pafovo  thftt  tiio  warranty  hat  no 
application  in  this  case. 

(«)  See  2iid  ed.  pp.  702,  708. 
(0  1  PMUips,  m.  llAytl^ 
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VM.      70&  III  the  oaaes  aboead^r  oonsidered,  where  the  voyage 
has  been  divided  into  stages  in  relatkm  to  the  warrautj  of 

seaworthiness,  the  different  stages  have  required  different 
equipments  or  crews.  The  principle  has  also  been  applied 
in  another  olass  of  cases,  where  the  nature  of  the  risk  does 
not  change  in  passing  from  one  stagie  to  another. 

It  is  coniniercially  impossible  for  cargo  steamers  on  long 
Tojages  to  take  cm  board  at  the  beginning  a  sufficient  supply 
ol  fuel  to  last  the  whole  voyage.  Three  decisions  of  the 
Court  of  Appeal,  two  in  actions  on  charter-parties  and  one 
in  au  action  up^n  an  insurance  policy,  have  established  the 
rule  that  when  a  steamship  starts  on  a  long  voyage  with 
only  enough  coal  for  pert  of  the  voyage,  the  intention  being 
to  take  on  board  a  fresh  supply  at  one  or  more  intermediate 
ports,  die  voyage  is  considered  as  divided  into  stages  for  the 
purpose  of  coaling,  and  the  warranty  of  seaworthiness  * 
attaches  at  each  coaling  port  for  the  stage  which  ends 
at  the  next  coaling  port(M).  "In  my  judgment,"  said 
Smith,  L.J.  {x)t  "mhffo.  a  question  of  seaworthiness  arises 
wther  betwemi  a  steamship  owner  and  his  underwriter  upcm 
a  voyage  policy,  or  between  a  steamship  owner  and  a  cargo 
owtaMT  upon  a  ocmtract  of  affreightment,  and  the  underwriter 
or  cargo  owner  estaUiflhes  that  the  diip  at  the  oommenoenient 
of  the  voyage  was  not  equipped  with  a  sufficienlcy  of  ooal  for 
the  whole  of  the  contracted  voyage,  it  lies  upon  the  ship- 
ownmr,  in  ofder  to  diqplaoe  thi|s  defienoe,  which  is  a  good  one, 
to  prove  that  he  had  divided  the  voyage  into  stages  iar 
coaling  purposes  by,  reason  of  the  netcessity  of  the  case,  and 
that  at  the  ockmimfiDoeinent  of  each  stage  the  ship  had  on.  \ 
hoaid  a  seffimency  of  ooal  for  that  stage— in  other  wKnds,  was 
iworthy  for  that  stage." 


*  Bichaidib 


Cases  on  706.  In  Thin  t?.  Biohards  (y),  the  voyage  wias  from  Oran 

TliinT"*^      to  Garston,  vdth  liberty,  to  call  at  Huelva.    The  ship  left 


(if)  Tkm  V.  BiehaiEds,  [1892]  2  Q.B.  141;  Tlw  Vortigeni,  iimj 
P.  140;  GM&odc  88.  GkK     Mm.  Ins.  €b.,  [1908]  2  K.  B.  ^ 
(«)  la  a!he  y<»rtig«ra,  [1809]  P.  M  p.  W. 
(y>  [189S]  S  Q.B.  141. 
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Oran  with  a  supply  of  coal  insufficient  for  the  voyage  to  S^^*- 
Garston,  but  sufficient  to  take  her  to  Huelva,  and  through  a 
mistake  of  the  engineer,  who  over-estimated  the  quantity 
still  on  board  at  Huelva,  sailed  thence  without  taking  a  fresh 
supply.  Day,  J .,  held  that  the  voyage  w^as  an  entire  voyage 
from  Oran  to  Garston,  and  that  the  warranty  of  seaworthi- 
ness was  broken  when  the  ship  sailed  from  Oran .  The  Court 
of  Appeal  did  not  decide  whether  the  voyage  wa^  entire  or 
was  divisible  into  two  stages-^.e.,  from  Oran  to  Huelva  and 
the  other  from  Huelva  to  Garston — but  held  that  in  either 
view  of  the  case  the  warranty  was  broken.  If  the  voyage  was 
entiie,  they  said,  the  ship  e^uM  on  starting  have  had  enough 
coal  to  take  her  to  Garston  ;  if  it  W9S  a  voyage  in  stages,  the 
ship  ought  to  have  been  properly  equipped  at  Huelva  for  the 
later  stage. 

In  The  Vortigern  (2:)  the  facts  were  that  a  steamer  left  The 
Cebu  in  the  Philippine  Islands  for  Liverpool.  She  coaled  at 
Labuan,  and  again  at  Colombo,  intending  to  coal  again  at 
Suez  (a).  A  reasonaUy  suHoient  quantity  of  coal  was  not, 
however,  taken  on  board  at  Colombo  for  the  stage  ending  at 
Suez^  and  when  passing  Perim,  a  coaling  station  in  the  Red 
Sea,  the  master  did  not  call  th«re  owing  to  the  n^gence  of 
the  engineer  in  not  telling  bim|  in  an€«w«OT  to  his  inquiries  that 
the  coal  was  running  short.  The  consequence  was  that  some 
of  the  cargo  had  to  be  used  as  fuel  to  enable  the  ship  to  reach 
Suez.  The  Court  of  Appeal  held;,  affirming  the  decision  of 
Barnes,  J.,  that  the  voyage  was  as  regards  the  supply  of  coal 
to  be  treated  as  one  in  stages,  that  the  ship  [was  not  seaworthy 
for  the  stage  from  Colombo  to  Suez,  and  that  the  charterer 
could  recover  from  the  shipowner  the  value  of  the  cargo 
burned  in  consequence  of  the  breach  of  the  warranty  of 
seawcnrthiness. 

(2)  [1899]  P.  140. 

(a)  The  origiiiAl  mfeeatiim  waa  to  eoal  again  at  Port  Said,  but  the 
ease  was  Seated  by  ho&i  parties  on  the  foo4!uig  of  an  intentioii  to  ooal 
at  Some. 

A.— VOL.  n.  7 
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ypg^  The  language  of  Barnes,  J .,  in  this  case  suggests  that  it  is 
ibr  the  mMter  to  determine  how  the  voyage  is  to  he  divided 
into  stages  (h) ;  hut  it  is  dear  from  the  deci8i<m  of  the  Oonrt 
of  Appeal  that  whether' or  not  the  voyage  can  he  divided  into 
Stages  onist  ^Bpmd  on  its  l^gth,  not  on  the  will  of  the 
assilied;  and  aocording  to  Smith,  L.J.,  "  in  each  case  it  is  a 
matter  for  proof  as  to  where  the  necessity  of  the  case  requires 
that  each  stage  should  be  "  (c). 

Mar  l5?*A^t  provisions  of  the  Marihe  Insurance  Act,  1906, 

aato^Toyages  which  relate  to  the  warranty  of  seaworthiness  implied  in 
pelieies  <m  voyages  to  be  p^ormed  in  stages  are  contained 
in  the  first  and  third  sub-secticHis  of  sect.  S9. 

They  are  as  follow: — 

Sub-sect.  1.  In  a  voyage  policy  there  is  an  implied 
warranty  that  at  the  commencement  of  the  voyage  the 
ship  shall  he  seaworthy  for  the  purpose  of  the  particular 
adiwnture  insured. 

Snb-seetS.  Whete  &e  pofi^iebiies  to  avoyagewhieh 
is  pcrfofBwd  in  dUstcnt  siai^,  during  which  the  As^ 
requires  ^BSerent  kinds  of  or  farther  preparation  or 
equipment,  there  is  an  implied  warranty  that  at  flie 
commencement  of  each  stage  the  ship  is  seaworthy  in 
respect  of  such  preparation  or  equipment  for  the  pur- 
poses of  that  stage. 

A  qos^im  whidi  may  arise  is  whelh^  tJie  mnaaty 

imposed  by  the  third  sub-section  applies  in  a  case  where  a 
steamship,  though  intended  to  call  at  one  or  more  ports  on 
the  vnyage,  stMis  with  a  reasonably  suffioi^  supply  of  coal 
for  the  whole  voyage  insured.  Has  the  warranty  in  such  a 
ease  been  satisfied  once  for  all,  although  owing  to  unforeseen 
events  the  vessel  finds  hei»elf  at  an  intermediate  port  without 
^MNigh  coal  for  the  rest  of  the  voyage,  or  does  it  opemtb 
anew  at  this  port?  Possibly  the  Courts,  bearing  in  mind 
that  the  rule  which  enables  a  shipowner  to  divide  the  voyage 


(ft)  [laSS]  F.  147. 


(e)  Ibid.  p.  165. 
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into  stages  was  declared  previously  to  the  Act  (d)  to  be  a  ^act.  707. 

relaxation  in  his  favour  of  the  more  onerous  obligation  to 

equip  the  ship  completely  at  the  beginning  of  the  voyage, 

might  hold  that  sub-sect.  3  did'  not  apply  to  such  a  case,  and 

that  the  warranty  of  seaworthiness  was  completely  satii^ed 

At  tiie  outset  of  the  risk.    In  favour  of  this  construction  it 

may  be  urged  that  when  a  steamship  starts  with  a  reasonably 

sufficient  supply  of  coal  for  the  whole  voyage,  so  that  there  is 

no  intention  to  call  anywhere  for  the  purpose  of  coaling,  the 

policy  is  not  one  ^ioh  relates  to  a  voyage  which  is  performed 

in  different  stages  during  which  the  ship  requires  further 

equipment. 

708.  It  was  held  in  one  case,  that  where  the  risk  first  Ship  at  sm 
attaches  on  the  sUp,  alter  she  has  been  soiMHlfeea,  the  ^ZienL. 
inr^ied  (Warranty  will  be  satisfied  if  she  be  then  in  such  a  5"®'".*'- 
state  of  repair  and  equipment  that  she  may  be  safely  navi- 
gated home,  or  is  oompet^t  to  pursue  any  part  of  her 
adv^tnre.  The  policy,  which  was  for  time,  first  attached 
after  the  ship  had  been  engaged  for  a  year  in  the  South  Sea 
whale  and  seal  fishery,  and  also  in  taking  prizes;  and  it  was 
kid  down  by  Gibbi^  O.  J.,  that  though  at  the  time  the 
policy  attached  the  crew  were  so  far  reduced  by  death  and 
desertion  as  to  be  inadequate  for  the  twofold  purpose  of 
whaling  and  guarding  the  pdsoneis  they  had  taken,  yet,  as 
they  were  fully  competent  for  the  seal  fishery  and  other 
purposes  of  the  voyage,  and^  likewise  to  navigate  the 
vessel  home,  the  implied  warranty  of  seaworthiness  waa 
satisfied  (e). 

This  ruling  was  delivered  before  it  was  established  that 
there  is  no  warranty  of  seaworthiness  in  time  poUoies,  and  is 
th^^re  of  no  authority  whatever  (/);  and  it  is  submitted, 

(d)  See  Giieenodc  SS.  0».  v,  Mftritime  Ins.  Ck>.,  [1903]  2  K.  B.  at 
Ipp.  SSI  and  S64. 

(*)  Hwdn  V,  Tlioriiton  (1815),  Holt,  X.  P.  Caa.  30. 
(f)  See  Parke,  B.*8,  remarks  on  tliit  case  in  aibson  v.  Small  (18d3), 

4  H.  L.  c.  m, 
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Sect  7oa.  m  liie  authority  oi  the  leasoniiig  in  Gibaon  v.  Small  {g)r 
that  there  is  no  warranty  in  any  insurance  which  comm«ioeft^ 
when  the  ship  is  at  soa,  that  the  ship  is  seaworthy  at  thei  com- 
menoement  of  the  risk  (h).  It  may,  however,  well  he,  when 
a  is  insaved  for  a  part  of  a  voyage  described  in  the- 
fM^icy  {e.g.,  "  from  A.  to  B.  for  thirty  days,"  or  "from the- 
lit  of  January  at  and  from  A.  to  B."),  that  the  warranty  of 
HMHwOiinfHiH  inqilifed  in  all  Tcgnage  policies  exists,  wd  that 
the  ship  must  therefore  he  seaworthy  on  sailing,  though  the 
risk  only  attaches  subsequently  (i).  The  question  is,  how- 
«f«r,  atill  an  open  ooe. 

BtiM  709.  The  ruling  of  Gibhe,  O.  J.,  in  Hucks  v,  Thornton, 

has  led  some  of  the  American  authorities  to  lay  dowm  a  q 
^      inrt^r  nde,  viz.,  that  when  the  risk  attaches,  after  a  long 
be^e  at  a  ^  voyage,  at  a  distant  port,  where  proper  fiusilittes  for  refMtira- 
^    may  not  exist,  the  warranty  must  be  construed  with  reference- 
to  the  means  of  repair  and  equipment  at  hand  (fc) .    It  is 
mhadtMi  howefier,  ibat  ^  abmoe  <^  means  at  the  ter- 
wdnm  a  quo  for  making  the  ship  seaworthy  cannot  be  taken 
into  consideration.    It  is  no  doubt  true  that  the  rule  that 
there  is  a  wanaaly.  of  seaworthiness  in  all  voyage  policies 
mts  (m  the  pvemmptimi  tiiat  the  shipowner  has  the  power  to^ 
make  his  vessel  seaworthy;  and  that  the  contrary  rule  in 
time  policies  was  established  because  the  ship  may  be  at  sea 

(^)  (185S),  4  H.  L.  C.  S». 

(»)  In  vWtr  «f  the  dedsbn  in  Boyal  Exchange  Corp.  v.  Sjo- 
fonakriags  Vega,  [1902]  2  K.  B.  364,  it  seems  hardly  worth  while  to 
OQMider  the  qneafcion  of  insurances  commencing  when  the  ship  is  ar  sea. 
Tfce  only  passage  in  the  Marine  Insurance  Aet,  1906,  which  imposes  a 
warranty  of  seaworthiness  at  the  commencement  of  the  risk,  as  distinct 
from  the  commencement  of  the  voyage,  is  sub-sect.  2  of  sect.  39;  hut 
this  sub-section  only  relates  to  a  riak  which  commences  when  the  ship* 
is  in  port. 

(0  Tliere  is  a  guarded  passage  in  Pollock,  C.  B.'s,  opinion  in  Gibson- 
V.  SmaU  (4  H.  L.  O.  at  p.  410)  which  supports  this  view,  and  an: 
equally  guarded  expreasioii  of  opiakn  to  the  ecmtrary  by  Paikis,  B.~ 
(at  p.  497. 

(Jb)  See  per  Shaw,  O.  J.,  in  Paddpek  v.  Franklin  Ins.  €b.  (1M1)„ 
11  PSi*.  28T,  2S1;  1  PkOfips,  ».  WF;  I  Plunmia,  887. 
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when  the  risk  attaches,  and  it  mnj;  therefore  be  im|K>8siblo  Sect.  700. 
for  the  owner  to  provide  for  her  seaworthiness.  But  these 
jHiies,  once  established,  are  of  general  application.  "  It  may- 
happen  in  some  cases,"  sajp  Parke,  B.,  "from  ihc  want 
•of  proper  materials,  of  skilful  artisans,*of  proper  docks  in  the 
port  of  outfit,  of  sufficient  fund's  or  credit,  or  from  the  hidden 
nature  of  defects,  that  the  owner  may,  not  be  able  to  fulfil 
the  duty  of  making  the  ship  seaworthy  at  the  commeneement 
•of  the  voyage;  but  the  law  cannot  regard  these  exceptional 
oases  '  ad  ea  quae  freqmntius  accidunt  jura  adapt antur  ' ; 
imd  it  wisely,  therefore,  lays  down  a  general  rule,  which  is  a 
most  reasonable  mie  in  the  vast  majority,  of  cases,  that  tha 
assured  impliedly  contracts  to  do  that  which  he  ought  to  do 
■on  and  before  the  commencement  of  the  voyage  "  {I).  The 
<|iiesdon  l<Nr  a  jury  is  whether  the  ship  was  fit  at  the 
l>eginning  of  the  risk  to  encounter  the  p^ls  of  the  voyage 
insured;  and  that  question,  it  is  submitted,  must  be  answered 
without  lefei^ence  to  the  circumstances  of  an  antecedent 
voy^age,  or  to  the  means  of  having  r^Murs  effected  Gt  of 
obtaining  fresh  hands.  The  Marine  Insurance  Act,  1906, 
gives  no  support  to  any  such  modification  of  the  general  rule 
as  the  American  au^iNrities  have  suggested. 

710.  It  is  obvious  that  there  can  be  no  fixed  and  positive  Whrt 

.       .  -11  constttutot 

standard  of  seaworthiness,  but  that  it  must  vary  with  the  seaworUd- 

varying  ezigenma  of  meeoMitile  ^terfHise.    "  The  ship,"  ^'g^^^jy^ 

said  Lord  Oaims,  -"should  be  in  a  conditicm  to  ^counter  vaiieiwiili 

whatever  perils  of  the  sea  a  ship  of  that  kind,  and  laden  ^***' 

in  that  way,  may  be  fairly  expected  to  encounter  "  on  the 

voyage  (9fi).    That  state  of  repair  and  equipment  which 

(0  Per  Parke,  B.,  in  Gibflon  v.  SmaU  (1853),  4  11.  L.  O.  404,  cited 
with  approval  by  Blackburn,  J.,  in  Burgee  v.  Wickham  (1863),  3  B.  & 
S.  692;  33  L.  J.  Q.  B.  26;  see  also  per  Talfourd,  J.,  in  Gibson  v.  SmaU 
<1853),  4  H.  L.  G.  376. 

(m)  Steel  v.  State  Line  SS.  Oo.  (1877),  3  App.  Gas'.  72,  77.    It  has 
keen  held  in  the  United  States  that    it  is  not  the  best  and  inost  skUful  ^ 
fxaoBX  of  oonatraction  that  is  required  to  meet  tiie  warranty  of  sea- 
wortbioess,  but  only  a  8iiffiejieii.t  OMurtraotion  for  vesseb  of  tiie  kind 
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^^O-  would  constitute  seaworlhinofls  for  one  desonption  of  voyage 
might  be  whdly,  inadeqoate  for  another;  a  ship  seaworthj 
fwr  the  coasting  or  West  Indian  trade  might  be  unseaworthj 
for  a  vojage  to  the  Greenland  Seas  or  the  North-Weet 
Paaaage.  Manomtr^  eactet  of  the  fmmokty  may  bo 
di^Hnfit  for  the  same  voyage  at  difFerent  seasons,  or  for  the 
fame  voyage  at  the  same  season  according  to  whether  ithe 
ship  is  in  baUaat  or  loaded  with  one  kind  of  cargo  or 
another  (m).    And,  as  ire  htLye  Beea,  the  ship,  though  not  fit  '  A 

to  go  to  sea,  may  be  fit  for  port  or  river  risks,  and  it  sufficee 
that  her  state  is  conmiensurate  to  the  risk  (o) . 
The  stondari  Again,  the  elaas  of  veflsel  may,  be  muHi  as  "WiH  not  admit  of 
Mpeetoltlie  being  put  into  that  condition  of  seaworthiness  requisite  in 
ordinary,  cases  for  the  contemplated  voyage.  The  effect  of 
this  is  not  to  di^pme  idth  the  iffl|»lied  wamuiitjr,  of  sea- 
ivtorthiness,  bot  to  aooomAmodate  the  warranty  to  what  is 
reasonably  practicable  in  the  particular  case.  But  the 
underwriter  must  be  informed  of  the  peculiar  nature  of  the 
mk  (p),  Thn»,  if  a  steamer  built  for  met  navigation 
is  to  be  sailed  from  this  countiy  to  Calcutta  or  to  Odessa, 
and  the  underwriter  accept  the  risk  with  full  information 
as  to  the  dass  of  vessel  and  the  intended  voyage,  the 
assured  is  only,  rsquired  to  make  her  as  seaworthy  for  the 
voyage  as  is  reasonably  practicable  with  such  a  vessel  by 
ordinary  available  moans  (g).    But  he  is  bound  to  that 

iaMind  and  Hnb  Mrviee  in  whi^  they  wn  engaged     per  HanuDondy 
B.J.,  in  Mooms  r.  Lonisville  Underwriters  (1882),  U  Fed.  R.  226. 

(n)  Per  eur.  Daniels  v.  Harris  (1874),  L.  R.  10  CP.  1,  6.  See 
also  Stanton  v.  Bichardsoa  (1874-76:),  L.  A.  9  CP.  S90  (Exeh.  Cb.) ;  ^ 
45  L.J.  CP.  78  (H.  L.). 

(o)  Annen  v.  "Woodman  (1810),  3  Taunt.  299:  Bouillon  a.  Lupton 
(1863),  33  L.  J.  C  P.  37;  per  cur.  Dixon  v.  Sadler  (1839),  5  M.  &  W, 
405,  414;  per  Alderson,  B.,  in  Gibson  v.  Small  (1853),  4  H.  L.  C.  393. 

(^)  See  a«^e,  §  696,  note  ((?). 

Iq)  Barges  v.  Wickham  (1863),  33  L.  J.  Q.  B.  17;  3  B.  &  S.  669; 
cited  with  approval  by  OoUins,  L,  J.,  in  The  Vortigern,  [1899]  P.  159; 
Olapham  v.  Langton  (1864),  34  L.  J.  Q.B.  46  (in  error).  It  is  ad- 
Tiaable  in  iiiaic  inaaranoea  to  insnri  in  the  policy  an  admiarion  by  the 
nadi'iiwiikii  of  aeawwrtiiinesB,  aa  waa  tiie  eaw  in  Ouiiiere  "Maft^niAff- 
Bffiadlriao  p.  Jaaaon,  [1912]  3  E.  B.  462,  or  at  kasi  a  daicriplion  of 
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much  (r);  and  even  such  a  description  of  the  subject  of  in-  Sect.  710. 

fiuranoe  in  the  "  ^^a'  ^        it  is  an    ahandon64  ship/ 

does  not  dispense  with  this  "warrantjyi  and  the  aflsnred's  oWi- 

gation  under  it  («) .   Whether  in  fact  the  vessel  was  in  such 

a  condition  as  sa^tisfies  thia  iK^larrantj  in  the  particular  ca^e 

is  a  question  for  the  ju^yi  (0- 


711.  Again,  the  sfcandaid  of  seaworthiness  has  heen  grain-  differed 

in  diffei 
perioda. 


ally,  raised  from  a  more  perfect  knowledge  of  sliip-building,  different 


a  more  enlarged  esperiepioe  of  mjaritimie  risks,  and  an 
increased  skill  in  navi^jtion  (t^- 

So,  again,  a  degree  of  equiptaient  and  preparation  is  Query, 
deemed  essential  in  some  oountrieB,  which  would  be  con-  it  varies 
sidered  superfluous  in  oth^;  in  such  cases  it  has  been  held 
in  the  United  States  that  seaworthiness  is  to  be  measured  to  wHdi  lie 
^  by  the  standard  in  the  ports  of  the  country  to  which  the 
vessel  belongs  rather  than  by  that  in  the  ports  of  the  country 
where  the  insuraiMse  was  made  (x).    "  It  seems  to  me,"  says 
Story,  J.,  "  that  where  a  policy  is  underwritten  on  a  foreign 
vessel,  belonging  to  a  foreign  country,  the  underwriter  must 
be  tdken  to  have  a  knowiec^  of  the  eommm  usages  of  trade 
in  such  country  as  to  equipments  of  vessels  of  that  class,  for 
the  voyage  in  which  she  is  destined  "  {y).   This  rule  appears 
full  of  good  sflose  and  equity,  and  worthy  of  adoption  in  our 
own  jurisprud^ioe. 

the  class  of  vemel,  ''river  steamer,"  aad  liiezebj  renuive  any 

question  of  endme  modifying  ^  stringency  of  tiio  wmmuity.  See 
per  Blackburn,  J.,  in  Barges  v,  Wiekham,  n$pra, 

(r)  Tornball  v,  Janson  (1877)  (C.  A.),  36  L.  T.  635,  in  which  it  was 
held  ttttt  for  want  of  reasonable  Btrengihening  of  a  rivw  stoamer  for 
crossing  the  Atlantic,  the  policy  had  never  attached. 

(*)  Knill  V.  Hooper  (1857),  2  H.  &  N.  277;  26  L.  J.  Ex.  377.  Simi- 
larly, it  has  been  held  in  fthe  United  States  that  the  warranty  lapplies  to  a, 
timber  raft,  though  insured  by  a  "  cargo  policy."  Mfioiea  t>.  LouisviUoi 
Underwriters  (1882),  14  Fed.  Ev  226. 

(0  Knill  V.  Hooper,  supra;  Burgee  v-.  Wickham,  supra. 

(w)  3  Kent,  Oom.  288i.  And  tef.  Surges  v.  Wickham  (1863),  33  L.  J. 
Q.  B.  at  p.  27,  per  Blackburn,  J. 

(a?)  3  Kent,  Oom.  288,  n.  (a). 

(y)  Per  Story,  J.,  in  Tidmarah  t>.  Washington  Ins.  Gb.  (1827),  4 
Mason,  B.  489;  1  Panons,  Ins.  184,  386. 
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712.  The  warranty  ntust  be  construed  with  reference  to 
Ssftent  of      tlie  rabject-matter  of  the  insurance.  Therefore  the  Court  of 

the  wammty    ^  t»i       i   i  i    i      •  •   .   i  •  i  • 

depende  on      Lommon  x'leas  held  tliat  it  was  not  satihjiied  iii  a  policy  on  a 

^atmm^  cargo,  if  in  ordinary  rough  woather  the  goods  must  be 

jelitisoiied,  alUioogh  this  could  be  done  without  difficulty, 
and  the  ship  oould  then  perform  the  voyage  with  safety  to 
hei-self .  The  effect  of  the.  warranty,  it  was  said,  cannot  be 
to  contemplate  the  destruction,  in  an  ordinary  voyage,  of  the 
subject  <^  insnraiioe  (z) .  On  the  other  hand,  the  Court  said 
that  if  the  policy  had  beon  on  the  ship,  and  tlu^  deck  cargo, 
by  reason  of  the  facility  with  which  it  could  have  been  got 
rid  of,  would  have  caused  no  danger  to  the  ship,  the  wamnty; 
would  have  been  satisfied  {a) .  So,  also,  where  cattle  were 
insured  against  mortality,  and  the  appliances  for  ventihition 
and  the  number  of  cattle-m^  attending  to  the  cattle  wore 
bo^  insufficient,  Bigfaam,  J.,  held  that  the  warranty  of  sea- 
worthiness had  not  been  fulfilled  ;  and  it  is  expressly 
enacted  by  the  Marine  Insurance  Act,  1906  (e),  that  "  iua 
tojAge  poliey  on  floods  or  other  mcnraUes  there  is  an  implied 
wamiity  that,  at  the  commmicement  of  the  voyage,  the  ship 
is  not  only  seaworthy  as  a  ship,  but  also  that  she  is;  reasou- 


iz)  Dudeii  v.  Harris  (1874),  K  B..  10  CP.  1,  9. 

(tf)  Per  cur.  ibid.  p.  8. 

(6)  Skigh  V.  Tyaer,  [1900]  2  Q.  B.  333.  Whero  a  ship  8aU«d  from 
the  port  of  loading  with  a  foul  bill  of  health,  in  oonaiequenoe  of  twhich 
she  would  be  required  to  undergo  a  process  of  fumigation  at  an  inter- 
mediate port  which  would  inevitably  damage  the  cargo,  Rowlatt,  J., 
held  in  an  action  on  a  bill  of  lading  that  she  was  not  reasonably  fit  to 
carry  the  goods:  Qiampa  iv.  British  India  Steam  Nav.  Co.,  [1915 j  2 
K.  B.  774. 

(<?)  Sect.  40,  sub-sect.  2.  It  is  submitted  that  in  determining  tlie 
question  of  the  litneas  of  the  ship  to  carry  the  goods,  within  tlie  meaning 
of  this  sub-section,  regard  mu^t  be  had  to  the  nature  of  the  perib 
insured  against  by  the  policy.  Thus,  if  cattle  were  insured  against 
mortality,  the  wananty  would  clearly  not  be  satisfied  if  the  appliances 
for  ventilation  ivere  inaoffieient;  bnt  if  the  insmanoe  were  against  war 
tkHa  only,  it  might  be  lield  that  d«£aBltTe  Tentilalioiii  did  not  nnder  the 
eirMOMteneet  mdtr  Hhe  Teasel  wbM.  On  a  Uiend  eenntmelion  vt  ik» 
mh  aeetion,  lioireffar,  ^  -wmmaAf  woM  not  ba  aatiaM,  erea  in  aneh 
a  IP^iejr,  if  the  ventilalioA  wen  ii^pnfeet. 
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ably,  fit  to  carry  the  goods  or  otlicr  movables  to  the  dcstiua-   Sect.  718. 
tion  contemplated  by  the  {tolicy." 

Thus  it  appears  that  on  the  sam-e  voyage  the  warranty 
may  bo  complied  with  as  regards  a  policy  on  the  ship,  and 
not  satisfied  as  regaixis  a  policy  on  goodis.  As  regards  the 
ship,  the  warranty  requires  that  she  shall  be  fiC  to  encoanter 
the  perils  of  the  voyage;  as  regards  goods,  the  warranty 
also  requires  that  the  ship  sliali  be  lit  for  the  carriage  of  the 
particular  cargo,  i.e.,  fit  in  respect  of  idl  those  things  which 
appertain  to  its  safe  carriage  to  its  destination  (d). 

Bearing  these  observations  in  mind,  we  will  proceed  to 
examine  what  has  been  held  to  constitute  unseaworthiness  for 
the  voyage;  considering,  first,  those  cases  in  which  the  un- 
seaworthiness has  arisen  from  something  defective  in  tlio 
state  of  the  ship;  secondly,  those  in  which  it  has  arisen  from 
deficiency  or  incompetency  in  the  master  and  crew. 

713.  The  implied  warranty  of  seaworthiness,  as  far  as  what  is 

relates  to  the  condition  of  the  ship,  requires  that  when  (lie  ^*^|^^^ 
ship  sails  on  her  voyage  she  should  be  well  furnished,  tight,  ^^'j^®***^® 
sound,  staundiy  and  strong;  com:pet^t,  that  is,  in  her  hull  of  theaS^. 
to  resist  the  ordinary  attacks  of  wind  and  weather  on  the 
voyage  insured,  and  properly  rigged,  stored  and  provisioned 
for  such  voyage.    By  the  Marine  Insurance  Act,  1906  (e), 
**  a  ship  is  deemed  to  be  seaworthy  when  she  is  reasonably 
fit  in  all  res[)ects  to  encounter  the  ordinary  perils  of  the 
seas  of  the  adventure  inmued." 


714.  If  in  a  short  period  after  sailing  on  the  voyage  she  Sl^ 
beoome  leaky  andiMlliier,  or  be  oMiged  to  put  back  or  run  swn*^r^ 

for  port  in  distress,  without  encountering  any  extraordinary  ^•"^^■ir* 
peril)  or  other  visible  cause  to  produce  such  effect,  there  arises 
a  praomption  of  fact  that  she  was  not  seaw<»thj  when  die 
sailed  (/) .   If,  after  her  return  to  port,  it  be  found  on  survey 

See  [1900]  2  Q.  B.  p.  336.     .  (e)  Sect.  39  (4). 

(/)  Hanio  V.  Vandani  (IIM),  1  Park,  Ins.  469;  per  Lurd  Eldon, 
Waiaon  Clark  (1813),  1  Dow,  344;  Pickup  v.  Thames  Ins.  Co.  (C.  A.) 
(1877),  3  Q.  B.  D.  594.    See  smk  a  oaae  mentioiiied  by  Wilka,  J., 
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9mL  ?a.4b  that  the  k>kinM»  ame  from  looeening  of  the  timbm  of  h&t 
litiU,  owing  to  the  deoajed  i^te  of  her  holts  and  f asteningSy 

this  is,  generally  spoaking,  a  clear  case  of  uiisea worthiness. 

The  case  of        Jn  the  oase  of  the    Mills  "  frigate,  indeed,  the  Court  of 

th6  *  *  Mm 'ft 

frigmte  oumot  Exdieqaer  allowed  the  assured  to  recover  under  a  policy  "  at 
•oji^UJ.  from  the  Leeward  Islands  to  London,  '  where  the  ship 
without  encountering  any  bad  wither  became  so  leaky  the 
day  after  Ae  pat  to  sea,  owing  to  the  generally  decayed  con- 
dition of  her  bolts,  that  she  was  obliged  to  run  for  a  port  of 
distress,  where  she  was  condemned  as  irreparable;  and  the 
Oourt  of  Error  ecMifiimed  the  judgment  (^).  Park  states 
that  the  judgment  d  the  Oourt  below  proceeded  upon  the 
jK)int,  that  though  the  ship  was  not  seaworthy  for  the  voyage 
when  she  sailed,  yet  she  bad  be^  seaworthy  at  the  com- 
MeneeBMQt  of  the  liak  in  port  while  loading,  idiieh  was 
suffici^t  under  a  policy  "  at  and  from "  to  satisfy  the 
implied  warranty.  It  is  unnecessary  to  say  that  a  judgment 
ptooeeding  <»  such  a  haaia  could  not  now  be  sustained  (A). 

Under  a  policy  on  freight  "  at  and  from  Honduras  to 
London  "  (i),  the  ship  lay,  at  Houdui'as  about  five  months, 
taking  in  »  ougo  of  miikogmj  snd  logwood.  d»nng  which 
pmod  riie  appeared  to  be  in  a  seaworthy  state.    The  day 

after  sailing  from  Honduras,  however,  she  encounteriM:!  a  gale 
of  wind  and  was  miaking  10^  inches  water  per  hour;  the 

wliefe,  howmwt,  the  joy  fooad  againrt  ibe  presunptioii,  Wikoa  v. 
luM  (lSe7),  L.  B.  2  £z.  St  ^.  14S;  see  •!«>  1  PluUipi,  s.  fU,  vad 
I     Ifoecce     Ijeoimlfo  Uiiderwrit^  In  an  aetion 

on  a  charter-party,  tiw  UniM  fliatos  Supreme  Ckmrt  held  that  a  defect 
in  a  Yeeael  developed  without  any  apparent  cause  is  to  be  presumed  to 
h&ve  existed  when  ibe  eeme  be|^.  Week  v.  Leathers  C1S7S),  97  U. 
(7  Otto)  379. 

(ff)  Mills  V.  Hoebuck  (temp.  Loid  Mansfield),  1  liuahall,  Ins.  164; 

1  Park,  Ins.  460. 

(70  Parker  v.  Potts  (1815),  3  Do^v,  23,  27;  Watson  v.  Clark 
1  Dow,  336;  Mar.  Ins.  Act,  1906,  s.  39. 

(i)  The  insurance  in  terms  was  on  freight  beginning  the  adventure 
at  Honduras,  until  the  eaid  ship,  with  her  goods  and  merchandiza, 
dioald  be  arrived  at  Lmidon."  It  was  assmned  throc^hoat  the  argument, 
and  not  disputed  by  Lofd  Bdon  in  his  judgment,  tliat  tUs  amounted  to 
an  insuranee  "at  and  itomu** 
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leakiness  inereased  day  by  day  for  a  week  afterwards,  and  Saet.  714.' 
then  she  was  making  3^  feet  water  per  hour;  and,  another 

gal©  coming  on,  she  strained  so  much  that  the  captain  bore 
away  in  distress  for  Montego  Bay,  Jamaica.  There  a  survey 
was  had,  «uid  ih»  r^rt  ^vMlkP^  fast^iingB  were 

decayed,  three  of  her  beams  mHhi,  the  main  beam  in  two 
places;  that  she  was  making  18  inches  water  per  hour  from 
the  loose  state  of  the  ship  throughout;  and  that  she  had 
evidently  spfead,  having  no  suppiMrt  for  her  IcNmt  deck  from 
knees,  either  fore  or  aft  or  otherwise.  Upon  this  evidence 
irrespective  of  the  want  of  knees.  Lord  Eldon  was  clearly 
of  opinicm  that,  as  nothing  had  ooourred  after  she  had  left 
Honduras  Bay  to  account  for  her  being  in  such  a  state,  the  ^ 
ship  was  unseaworthy  when  she  sailed  from  Honduras,  and 
c(»Bseqii«atly  that  the  underwriters  were  not  liable  (Je). 

TUik  hi  an  earliw  case  the  House  of  Lofds  had  decided  Wantiyf 

that  a  ship  was  not  seaworthy  for  a  voyage  to  the  Baltic  for  ^*^*^, 
want  of  knees.  The  vessel,  originally  of  80  tons  burden,  had  Moixis. 
been  l^^fth^ied  so  as  to  be  of  110  toQ%  but  the  mainhold 
beams  in  tl^  oeatie,  where  she  had  been  cut  asunder  and 
lengthened,  were  not  supported  or  strengthened  by  knees ;  no 
new  andior,  sails,  or  rigging  weie  provided,  and  the  ok! 
andior,  sails,  aad  rigging  w«re  insu&i^t  lor  Old  slleced 
ship.  She  had,  besides,  no  stove  in  the  cabin,  though  essen- 
tial for  a  winter  voyage  in  the  Baltic,  which  the  present  was. 
Upon  this  state  of  faots,  but  prinoip^Uj  on  the  ground  of  the 
want  of  knees,  Lord  Mdon  hdld  that  the  ship  was  not  sea- 
worthy when  she  sailed  (fi) . 

716.  A  ship  insured  for  a  voyage  "  from  Leith  to  Pictou  "  Decayed 
was  i^iied  at  Leith  to  the  amount  of  about  2801.,  whioh  ^^^^^^^  ^ 
the  repairers  certified  to  cover  every  repair  necessary  for  her  Douglas  v.^ 
voyage.  This  was  in  April.  On  the  23rd  of  May  she  sailed, 
and  on  the  dth  and  7th  of  June  she  enoounterod  a  a&vem  gale 

(1815),  3  Do>w^,  23. 
(1S13),  1  Doir,  dSr. 
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•     t.  716.  of  wind,  in  wMck  sl^  sprang  her  bowsprit,  aud  began  to 


te  80  macb  water  tiutt  the  crew  could  not  keep  her  free 
with  both  pumps,  and  the  master  in  distress  bore  up  for 
(jii^nock.  There  it  .was  found  that  the  ironwork  in  general 
ma  veij.  mask  deoajed  and  wroaght  loose;  the  timbers  and 
planks,  generally  speaking,  sound,  but  decayed  about  the 
bolts  and  nails,  which  in  several  places  were  quite  gone. 
Beveral  of  the  lower  deck  beams  and  knees  were  decayed  and 
ipning,  and  one  pkak  bebw  ibe  lomee  deck  beanMs  on  mck 
side  was  decayed;  the  bowsprit  was  also  sprung  and  the  stem 
wrought  loose  on  account  of  the  decayed  iron  and  labouring 
ol  tbe  ikip  at  sea.  JJpm  thmud  faets.  Lord  Eldon  was  dear 
that  the  vessel  was  not  seaworthy;  wb^  she  sailed  (fH). 

Overloading  717.  If  a  ship  is  so  heavily  or  so  improperly  loaded,  wlion 
wa^wmici    ^  ^.^^  voyagje  insured,  as  to  be  inca2>able  of 

eneoantMing  the  vojage,  that  is  nnsaawortbiness  (»). 

Ship  not  A  ship  may  also  be  uuseawort*hy  because  she  cannot  with 

ntitBcl  to  c&nrv 

the  particular  safety  to  herself  carry  the  kind  of  cargo  with  which  slie  is 
cargo  safely,  inn^ied.  The  waicanlj^^di  the  Court  in  Daniels  v.  Ham8(o), 
is  "  different  aoocNPding  to  whether  the  same  ship  ....  was 
loaded  with  one  kind  of  car^go  or  another."  Thus,  in  an 
action  on  a  charter-party,  where  ike  ship  was  laden  with  a 
cargo  of  wet  si^^ar,  the  drainage  from  which  was  such  thaJt 
ordinary  pumps,  such  as  she  was  fitted  with,  could  not  deal 
with  it  and  the  ordinary  leakage  from  the  ship,  though  tliey 
were  suffieiiBnt  for  ordu^ary  purposes,  and  the  ship  could  not 
safely  go  to  sea  with  tbe  cargo  on  board,  she  was  found  to  be 


(fw)  Douglas  r.  Sooogall  (1816;,  4  Dow,  269.  The  want  of  panting 
beams,  causing  leakt^e,  was  held  to  be  unseaworthin^  in  Loncl  ir. 
Thames      Mersey  Mar.  Ins.  Go.  (1901),  17  T.  L.  R.  566. 

(«)  Weil-  0.  Abei^ein  (1819),  2  13.  Ac  Aid.  320;  Redman  v.  Wilson 
(1845),  14  M.  &  W.  476;  Biccard  v.  Shepherd  (1861),  14  Moo.  P.  C. 
471;  Foley  t:  Tabor  (1861),  2  F.  <5c  F.  663.  So,  also,  improper  stowage, 
which  endangers  the  safety  of  the  ship  and  cannot  readily  be  remedied 
on  the  voyage,  is  nnseaworHuness:  Ingram  ^.  Services  Maritimes  du 
Tr^ort,  [1913]  1  6S»,  an  aetuA  on  a  bill  of  lading.   See  alao 

!I1ie  Fiey  (1899),  92  F«d.  B.  M7. 

(a)  (1874),  I/.  B.  la  O.  P.  I,  «. 
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unseawortli y  for  the  voyagie  (p) .    There  can  be  no  doubt  S««t. 
that,  under  the  circumetanoes  described,  the  warranty  of  t>oa- 
worthiness  in  a  policy  would  not  have  heen  satislied. 

718.  Besides  being  competent  in  hull  to  resist  the  ordinary  Rigging, 
attacks  of  wind  aud  weather  on  the  voyage  insured,  the  ship  ^J^^^^j^^ 
must  be  properij  equipped  with  sails,  ground  tackling, 
stores,  provisions,  and  all  olher  things  which  the  cu^mf 

trade  has  made  requisite  for  the  voyage. 

A  ship  insured  in  time  of  war  "  at  and  from  Jamaica  to  Rotten  sails. 
London  "  was  held  unseaworthy  because  at  the  time  of  W^erbara 
sailing,  although  her  stern  sails  Wiere  in  good  condition,  yet 
her  maintop-gallant  and  studding-sails  wove  extremely  rotten 
and  ui^emoeable,  and  she  was  therefore  not  as  seeoie  as 
possible  from  capture.  And  the  assunxi  on  this  ground  was 
held  precludied  from  recovering,  though  the  ship  wient  down 
in  a  hurricane  in  which  such  sails  would  have  been  useless  (q) . 

A  vessel  insuned  "  at  and  from  Montreal  to  Halifax  in  DefectiTe 
Nova  Scotia  "  sailed  with  a  defective  boiler;  but  the  defect 
did  not  appear  until  the  had  passed  into  salt  water,  and  then 
it  became  necessary  to  put  back  and  repair  the  boiler.  After  ^ 
sailing  again  she  was  lost  by  perils  of  the  sea .  It  was  held 
that  slie  was  not  seaworthy,  at  all  events  at  the  stage  when 
she  passed  into  salt  wiater,  and  consequently  that  the  under- 
writers were  not  liable  (r) . 

A  vessel  is  unseaworthy  il  not  provided  with  ground  Deficient 
tackling  sufficient  to  encounter  the  ordinary  perils  of  the  tedding, 
sea,  as  where  a  ship  sailed  with  the  cable  of  the  small  bower 
anchor  so  worn  and  decayied  as  to  be  unht  for  service,  and 
with  a  best  bower  anchor  too  light  and  short  in  the  shank 
for  a  vessel  of  her  tonnage  (s) . 

(p)  Stanton  v.  Eichardson  (1872),  L.  R.  7  O.  P.  421;  in  tlie  Exch. 
CJh.  (1874),  L.  B.  9  O.  P.  390;  in  the  H.  of  L.  (1S75),  45  h.  J.  O.  P.  78. 
(f)  Woddrabnm  «.  BeU  (im),  1  Qunp.  1. 

(r>  %wbeo  liariae  las.  Ob.      Oommefcial  Bank  of  Oaiiada  (1670), 
L.B.  t  P.O.  SS4. 

(t)  Winde  V.  Qeddm  (iai5),  8  1km,  57.  i 
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Fuel  and 


71§.  Sufficient  stoves  and  supplies  for  the  voyage  are 
requisite  to  seaworthiness  (/;).  Lord  Eldon  at  Nisi  Prius 
declared  it  to  be  his  opinion  that  Uie  assured  "was  as  much 
bound  to  show  fiiat  he  had  provided  proper  medicines  and 

necessaries  for  the  voyage,  as  he  was  to  establish  the  tightness 
of  the  ship  {ii) . 

In  the  United  States  a  Tessd  not  fNToperly  supplied  ^th 
fuel  and  candles  has  been  held  not  to  be  seaworthy  (x) . 

A  eteamship  must,  in  order  to  be  seaworthy,  have  a  supply 
of  fuel  suf^cijent  for  the  ordinary  vidssitttdes  of  the 
vojag©  (y). 

o/i^m^.  In  i»      United  States,  wheie  a  yiessel  ran 

^  on  a  Todk  in  consequence  of  the  needle  of  the  compas  being 
drawn  out  of  its  direction  two  or  three  points  by  an  iron 
fastening  near  which  the  oonspass  was  placed,. it  waa  ocm- 
tended  lhat  this  was  unseaworthiness;  but  the  Gburt,  on 
evidence  being  given  that  there  was  no  negligence  in  this 
case  in  the  construiction  of  the  ship,  were  of  o|»nion  that  it 
Iras  not  so  (z). 

Tbero  can  hardly  be  a  doubt  that  the  })roper  adjustment  of 
the  ship's  compass,  espedally  in  iron  vessels,  is  an  essential 
element  of  seaworthiness. 

The  fact  that  some  pnecaution  has  been  negilected  at  the 
time  of  sailing  does  not  make  the  ship  unsea worthy,  if  she  be 
^  in  such  a  state  and  so  equipped  that,  if  the  master  and  crew 
Open  do  their  duty,  no  ezin  daagiw  will  be  inouxred.  Thus,  if  a 

port-hob  be  left  open,  through  which,  in  the  event  of  bad 

(0  Per  iMtd  Bllnbraoagli,  W<eda«rlMini  v.  BtiB.  (1807),  1  Gkmp.  2 ; 
aievart  v.  WUaon  (18iS),  12  K.  ft  W.  11. 
(«i)  Wodf  V.  Glagi^  (1800),  3  Esp.  257,  259.  Tkera  m  Bond  of 

Trade  regulations  under  Itkb  Merchant  Shippiiq^  Aet,  180i,  ■.  200 
relating  to  the  medical  stores  required  for  diUnrant  voyagw,  Imt  theae 
it  is  apprehended,  cannot  be  oonolMive  M  to  irnnrnrthiwi  in  ndalion 

to  the  warranty. 

(cc)  Fontaine  v.  Phoen.  Inn.  Go.  (1813),  10  Johnson's  R.  58. 

(y)  Greenock  SS.  C6.  v.  Maritime  Ins.  Co.,  [1903]  2  K.  B.  667.  As 
to  the  division  of  voyages  into  stafjes,  see  anie,  §§  705—707. 

(2)  Stanwood  v.  Rich,  State  Cburt  of  Miissachusetts,  Nov.  1817,  cited 
i  Flullips,  Ins.  s.  701. 


Neglect 
of  some 
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weather,  the  water  would  enter,  the  ship  is  not  iinseaworthy  UteL  780. 

if  in  such  ei^ent  the  po it-hole  could  at  once  be  closed.  If, 
however,  the  port-hole  be  so  circumstanced  (as  where  the 
cargo  has  been  piled  up  against  it)  that  it  could  not,  if  bad 
weather  came  on,  be  readily  closed  at  sea,  the  ship  may  on 
that  account  be  unseaworthy  {a) .  So  also  it  has  been  held 
in  the  United  States  that  the  obstruction  of  a  water-pipe  by 
a  piece  of  wood,  being  accidental  and  temporary  in  character, 
was  not  unseaworthiness  (&).  ^ 

721.  We  come  now  to  consider  that  kind  of  unseaworthi-  ship  must 


neis  ¥4iidi  oonaistB  in  the  deficiency,  or  incompeteiMie  of  the 
oiew. 


Every  ship  at  the  time  of  sailing  must  be  properly 
manned,  with  a  master  of  competent  nautical  skill,  a  crew 
aafficient  to  navigate  her  (m  the  voyage  insured,  and  a  pilot 
on  board  whenever  there  is  an  establishment  of  pilots  at  the 
port  and  the  nature  of  the  navigation  requires  one  (c) . 

First,  of  the  master. — ^According  to  Amould  he  must  be  1.  Of  the 

master. 

(a)  Steal  v.  Stnto  line  SS.  Cb.  (Ig77),  3  App.  Gm.  7i,  82,  90; 
Bedle^  «.  Pinknej  k  Qm  SS,.  Oa.  (O.  A.),  [1803]  1  Q.B.  58.  See 
also  GOxi^  i».  Priee,  [1803]  A.O.  56.  The  law  is  the  same  in  tha 
Umted  States:  see  The  Silvia  C189S),  171  U.  S.  (64  Davis)  462.  There 
is  a  snggeetion  in  Hedley  v.  Pinkney  &  Sons  SS.  Oo.  that  a  defectl 
which  touches  the  safety  of  individuals  on  board,  but  does  not  affect  the 
safety  of  the  ship,  doe«  not  constitute  unseaworthinCiSa  within  the  mean- 
ing of  the  Merchant  Shipping  Act,  1894,  ss.  457,  458. 

(b)  The  Mexican  Prince  (1897),  82  Fed.  R.  484.  Similarly,  a  slight 
leakage  in  a  tap,  such  ias  can  be  and.  is  ordinarily  remedied  in  the  course 
of  the  voyage,  was  held  by  Hamilton,  J.,  not  to  be  unseaworthiness: 
Virginia  Oarolina  CSieiiiiQal  Go.  v.  Iferfidk,  &o.  SS.  Co.  (1912),  17 
OoBuOas.  277. 

(0)  Far  Tmrkd,  J.,  in  inuUipa  v,  HeadUm  (1881),  2  B.  &  Ad.  S8t. 
Amonld's  text  waa,  ^A  piki  on  boajrd  wliaitator  reqniied  by  hm" 
(pA  ed.  p.  72a);  on.  p.  728  lie  said,  "Whrn  reqniaite  by  1a.w<Nr  naago 
for  bar  sale  navigation."  Hie  vole  ag  staled  by  Paifce,  J.,  seems  tiM 
better  one,  as  in  relatioii  to  the  waxraaiy  of  seaworthiness  the  real 
question  is,  what  is  teqnisite  for  the  safe  navigation  of  the  ship.  The 
law  may,  for  the  encouragement  of  pilots,  make  their  employment 
compulsory  where  a  competent  master  could  himself  safely  conduct  his 
ship.  There  may,  however,  be  a  presumption  of  fact  that  a  pilot  is 
necessary,  wherever  pilotage  is  compulsory.  As  to  pilots  at  inter- 
mediate ports  or  port  of  discharge,  see  ante,  §§  702 — 704. 
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Beet.  721.  a  person  sufliciently  well  acquainted  with  the  usual  course 
of  navigation  on  the  voyage  insulted  to  be  able  to  eondact  the 
vessel  in  safety  through  its  ordinary  perils;  and  if  he  is 
grossly  ignorant  of  that,  the  ship  is  not  8ea^^'>orth3' . 
Tait  v.  Levi.  Foi  this  statement  Arnould  cited  a  decision  of  the  Court 
of  King's  Bendi  in  a  case  where  the  ship  was  insured  "  from 
Cork  to  the  ship's  loading  port  or  ports  on  the  coast  of  Spain, 
within  the  Straits  of  Gibraltar,  including  Tarragona,  and 
not  higher  up  tiie  Mediterranean/'  and  the  ci^[>tain,  through 
V  entire  ignorance  of  the  coast,  mistook  Barcelona  for  Tarra- 
gona, and  was  captured  in  endeavouring  to  enter  the  former 
port,  which  is  higher  up  the  Mediterranean  than  Tarragmia, 
and  ^len  in  posseamcm  of  tlie  forees  of  Napoleon.  The 
Court  considered  this  a  breach  of  the  implied  warranty  to 
provide  a  master  of  reasonably  competent  skill  (d).  That 
deoifliofi^  bowevier,  was  founded  <m  the  ^leoial  cifomiwlanoea 
of  the  case,  and  does  not  justify  the  inference  that  the  master 
must  necessarily  be  deemed  lacking  in  competent  skill  for 
want  of  aoquainlanoe  with  the  oourae  ci  navigaticm  m  the 
fMOtioiilar  voyage  umred. 

Proof  of  mistakes  in  navigation  and  suspicious  circum- 
stances attending  the  captain's  appointment  will  not  neoea- 
aadij  Aim  Hiat  he  was  iootmipetent.  It  k  a  qimdon  ol  Itet 
In  each  case,  on  whieh  a  Court'  of  Appeal  will  be  slow  to 
reverse  the  finding  of  the  judge  who  presided  at  the  trial  (e). 

^equestiou  722.  The  question  as  to  the  competency  of  the  Captain  and 
competency    wtHw  wmA  alwajB  depend  upon  the  nature  of  the  voyage  on 

of  captain  1111  i- 

and  crew       whicn  they  are  employed  under  the  policy. 


SvSfigft.  insurance  being  on  a  voyage  "from  Mauritius  to 

TSmt  MMitmi 

(c?)  Tait  V.  Levi  (1811).  14  East,  481.  It  is  submitted  that  the  war- 
ranty can  be  stated  more  broadly,  viz.,  as  one  to  provide  a  competent 
master.  Thus,  a  master  of  competent  Bkill  mig-ht  be  incompetent 
by  reason  of  liabitaal  intemperanoe.  There  is  a  decision  in  the  United 
SlilM  iluit  tii0  iaeompeteiioe  of  a  pilot  is  not  established  by  proof  of 
a  single  insteiiee  ef  inioaEicatlon,  iriiere  prenons  good  character  and 
oompeteaee  iare  p«yv«d.  Pogero  v.  JBhuk  Ins.  Cb.  (1896),  76  Fed.  B.  699. 

(0)  nuunee  k  Menegr  Mur.  Im.  Ob.,  XM.  v,  Olie  ''Guifiiffd"  Ship 
Cb.,  X4d.,  £1911 J  A.  C.  • 
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Lon^n/'  the  captain  on  sailing  from  Mauritius  was  very  ill,  Mm^ 
and  BAtt  day  feeling  hiioeelf ,  from  increased  illness,  ineom- 
petent  to  take  charge  of  the  ship,  he  inquired  of  his  two 
mate©  whether  they  oould  manage  the  voyage  to  England, 
hut  finding  no  one  competent  to  undertake  it,  he  put  back: 
Lord  T^mterdeii,  on  this  evidence,  asked  the  juiy  "  whe^er 
they  thought,  considering  the  length  of  the  voyage  from 
Mauritius  to  England,  that  a  ship  could  be  sufficiently 
manned  when,  in  the  ev^t  of  an  accident  to  captain, 
there  was  no  one  else  on  board  able  to  perform  his  duties." 
The  jury,  which  was  special,  found  for  the  underwriters  (/). 

Chancellor  Kent  questiims  the  soundness  of  this  doctrine 
in  any  case,  and  observes  that  the  warranty  of  seaworthiness 
"  would  seem  to  imply  no  more  than  that  the  assured  must 
have  a  sound  and  well-equipped  vessel  with  referenoe  to  the 
voyage,  and  have  on  board  a  oompet^t  pers<m  as  master,  a 
competent  person  as  mate,  and  a  competent  crew  as 
seamen";  he  also  cites  American  cases  in  which  Lord 
Tenterden's  doctrine  has  been  discarded,  as  far  as  reganlB 
the  American  coasting  and  West  Indian  larade  {g) . 

The  doctrine  thus  impugned  would  undoubtedly  operate 
with  al  good  deal  of  harshness  if  enforced  with  regard  to 
shcwt  voyages,  or  vessel  of  «iiiall  burden.  It  ougbt  probaMy 
to  be  confined  to  similar  voyages  of  great  length.  With  this 
limitation  it  is  accepted  by  Phillips  {h) .  ^ 

A  qiMsljim  has  bean  raised  whether  shipping  an  unoeiti-  Want 
ficated  master  or  mate  or  engineer,  contrary  to  statute,  would 
amount  to  unseaworthiness  (i) .  Viewed  in  the  light  of 
decisions  on  kindred  qjsestiiMUi^  it  would  sem  to  be  an 
illegality  wlii<^,  in  the  case  ol  privity  on  the  part  of  the 
assured,  would  avoid  the  policy.  Whether  it  is  necessarily 
conclusive  when  the  question  is  one  of  unseawoithiness  is 
mxm  doubtful.    When  an  offioer,  though  unqualified,  has 

(/)  Cliffovd  v.  Huiitor  (18i27),  Moo.  Ac  M.  103;  S.  C,  reported  m 
3  0.1c  P.  IS. 

(sr)  a  Kent,  Com.  287,  a.  («). 

(4)  I  nmips,  Ins.  8.  70S.         C#  ^  1  BiaUipB,  loa.  s.  713. 
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performed  his  duties  properly  and  no  loss  ha«  rake.ii  place 


JJJ 

HI 

mi 

in  vefajBing  to  find  that  Ids  mere  laek  ai  qualiiieation 

had  the  effect  of  rendering  the  vessel  unseaworthy  (J). 

1.  Afltot&>  723.  Secondly,  as  to  the  cvew. — "  The  owner,"  says  Lord 
T^teiden,  "  as  a  condition  piecedent  is  hound  to  provide  a 
<3i»w  of  fmapotent  skill "(ilp).  "The  crew/'  says  Lord 
Ellenhorough,  "most  be  adequate  to  discharge  the  usual 
duties,  and  to  meet  the  usual  dangers  to  which  she  is 

M  the  crew  be  st^ffideBt  when  tlie  ship  sailed  on  the 

voyage  insured,  the  implied  warranty  is  fully  satisfied,  unless 
it  be  a  voyage  of  suooessire  stages  differing  in  degree  or 
kind  «f  risk,  and  oonnaqpijMitly  in  the  des^ipdbn  of  orerw! 
reqaired  (m) .  The  assured  does  not  contract  that  the  ship 
shall  continue  to  be  properly  maimed  throughout  the  voyage, 
nw  k  l»  wqpoiiiiiblo  for  any,  sdbnqttent  iMgiifsnce  or  nita* 
cfMidMt  <»i  tka  pwrt  of  1^  mw  (72). 

It  is,  however,  indispensably  necessary  that  thi^  ship  should 
be  properly,  manned  for  the  voyage  at  the  tiuit^  she  sails  on 
it  (o);  if  not,  Hna  mMlenrntea  are  not  liaUe.  Tkas, a  policy 
was  effected  on  a  Toyage  at  and  from  Onba  to  Liverpool, ' 
w  ithout  any  leave  given  to  touch  and  stay  in  the  original 
policy.    Tb»  (oaptein  hm^g  lost  aeoe  of  his  outward  osew 

0)  liw  milMHiij  «.  m.  Bwl  lUm    liir.  Im.  Co.  <lMa),  1  F«d.  R. 

lf»;  po^f,  §724. 

(A)  Shore  v.  BentaU  (1828),  7  B.  &  Or.  798,  m. 
(0  In  Hunter  v.  FotbB  (1&15),  4  Gamp.  203. 
(»f)  Bouillon  V.  Lupton  (1863),  33  L.  J.  O.  P.  37. 
.  («)  Busk  V.  Royal  Excli.  Cb.  (1818),  2  B.  <^  Aid.  73;  Walker  v. 
Maitland  (1821),  o  B.      Aid.  175;  Bishop  v.  Pentland  (1827),  7  B.  & 
Cr.  219;   Short'  v.  BentaU  (1828),  ibid.  798,  n.;    Dixon  t.  Sadlar 
(1839),  5  M.  &  W.  405;  -S'.  r.,  in  error  (1841),  8  M.     W.  896. 

(0)  Arnould  said  (2nd  ed.  vol.  i.  p.  722),  on  the  authority  of  Huoks 
V.  Thornton  (1815),  Holt,  N.  P.  30,  that  "if  at  the  time  the  policy 
aMaflbes,  iiie  ship  htm  been  some  time  engaged  on  a  distant  voyage, 
aHboogh  the  nombem  of  the  eswr  may  have  been  greatly  reduced  by 
fbaMi  or  deaeriion,  yet  the  im^ed  warranty  will  be  natiafled  if  tbey 
are  at  tiuii  tkme  aaOeient  for  narigmtuig  ti>e  akip  home,  or  for  par- 
foradag  any  «f  tiie  pwpoaea  of  voyage  inasNd.*'  9m,  Iwwew,  «a 
to  ttii  «Me,  iMila,  I  7tt. 
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hy  flicknesa  and  desertion  at  Cuba,  and  finding  it  impossible 
thero  to  engage  ten  men,  his  propw  complement,  for  Liver- 
pool, sailed  from  Cuba  with  only  eight  men  engaged  for 
Liverpool,  and  two  for  Montego  Bay  (Jamaica),  whoro  he 
touched  and  landed  the  two  men,  and  whence,  having  pro- 
mred  others  to  supply  their  place,  he  proceeded  on  his  voyage 
to  Liverpool.  The  Court  hold  that  the  ship  was  not  sea- 
ynwrthj,  when  she  sailed  from  Cuba  for  a  voyage  to  Liverpool, 
as  she  ought  thMi  to  have  had  on  board  a  full  ooinplement 
of  men  engaged  for  the  whole  voyage  (p). 

724.  Thirdly,  as  to  the  pilot.-  This  question  has  already  3.  Aatotiie 
been  considered,  and  we  will  here  only  state  the  result  of  the 
authcHities.    G^ieraUy  speaking,  no  ship  is  seawoi-thy  at  the 
outset  of  the  risk  unless  she  have  on  14I|^HPP^^'  where 
requisite  for  her  safe  navigation . 

The  law  also  seema  to  be,  that  it  is  not  a  breach  of  tlie  Result  of  the 
warrsAty  of  seaworthiness  for  a  ship  to  enter  a  port  where  it 
is  usual  to  employ  a  pilot,  without  having  one  on  board. 
Oonsequicntly,  whea  a  ship  is  lost  by  a  peril  insured  against. 
In  entering  saxAk  a  port  without  a  pilot,  the  assured  can 
xeoDver,  although  the  loss  might  not  have  occurred  if  a  pilot 
had  been  on  board,  and  Avas  remotely  caused  by  the  nogli- 
giNiQe  or  misconduct  of  the  mast^  in  entering  without  a 
pilot  (g).  A  fmrUon  tha  updjerwriter  will  be  so  liaUe  if  the 
master  on  arriving  off  the  port  have  done  his  best  to  procure 
a  pilot  to  come  off,  aad  has  only  eutei'ed  the  harbour  without 
one  when  it  heoame  the  wisest  couirse  for  him,  as  a  prudent 
and  ddlfojl  man,  so  to  d(0  (r). 


-f- 


(/>)  Forshaw  c.  Chabort  (1821),  3  Hrod.  .V  B.  15«.  The  judgineut, 
of  tiie  Court  in  this  ease  BUtinly  proceeded  on  the  ground  that  there 
had  been  a  material  alteration  in  iAte  policy,  and  also  a  deviation,  but 
All  the  Judges  except  one  beid  that  the  ship  was  nnseawortfay.  Sea 
also  Bidsdale  «.  Newnham  (1814),  4  Gamp.  111.  The  deeiaioii  in  For- 
ahaw  «.  Oiabert  ia  oriticiaed  by  JHiillips  (vol.  i.  s.  710). 

iq)  PhUlips  V.  Headlam  (1831),  2  B.  &:  Ad.  380;  see  also  Trtndar, 
Anderson  &  Oa.  v.  Thames  &  Mersey  Miar.  Ina.  Co.,  [1808]  2  Q.  B. 
114;  and  ante,  §§  702—704. 

(r)  Philip  t;.  Headlam,  mpra. 

8(2) 
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SMt.  704.      If  not  <Hilj  usage,  but  the  positive  regulations  of  an  Act  of 
Pariiament,  require  (a  pilot  to  be  taken  on  board  on  entering 

eithei'  an  intermediate  or  a  home  port,  tluMi  it  has  in  om 
ease  of  doubtful  authority,  been  held  to  be  unseaworthiness  to 
enter  soefa  |)ort  "without  one  (#). 

And  in  all  cases  where  it  is  necessary,  cither  by  law  or 
usage,  for  the  master  to  have  a  plot  on  boai-d  in  going  out 
of  an  intefraiB^tiate  port,  or  in  ekaring  from  his  oatport 
homewiards,  it  is  in  the  opinicm  of  some  kanied  judges  un- 
seaworthiness not  to  take  one,  for  it  is  in  such  eases  always 
in  his  power  to  do  so  (f).  The  question  may  arise  whether, 
if  the  (Warranty,  iji  seaworthiness  requires  a  pilot  to  be  on 
board,  it  is  satisfied  Avhen  an  unqualified  pilot  is  employed. 
In  the  United  States  it  has  been  held  tliat  the  more  fact  that 
a  ship  has  an  unlioensed  fnlot  on  board  is  not  prima  facie 
Q  proof  of  unseaworthiness  (u) .  It  is  submitted  that  to  satisfi^ 
the  warranty  it  is  enough  that  the  pilot  should  bo  eom- 
petent  (a?).  If  be  navigate  the  ship  properly,  this  is  evidence 
of  his  skill .  A  pilot  a[^nted  by  aothority  is  presumed  to 
be  competent  (^,) . 

<lf  tiMi  proof  726.  The  burden  of  proof  on  the  issue  of  unseaworthiness 
is  on  the  i^iderwriter  Wbare,  however,  a  ship  soon 
after  sailing  founders,  or  heoomes  so  leaky  or  disaUed  as  to 
bo  unable  to  proceed,  and  this  cannot  be  ascribed  to  any 
vi<^ent  storm  or  other  adequate  cause,  the  fair  presumption 
is  that  it  aroe  fnm  eanpes  existing  at  the  time  of  her  aafling, 
and  conseeiuently  that  she  was  not  then  seaworthy.  That, 
however,  is  bu.t  an  inference  from  the  facts,  and  not  a  pre- 
sumption of  hiw  (a).    Yet  if  sueh  inference  of  fact  be  well 

(*)  Law  V.  Hollingworth  (1797),  7  T.  R.  160.    See  rrnfe,  §§  708,  704. 

(0  Per  Lord  Tenterden  in  2  B.  ^  Ad.  38*2.   S«e  ar>fr,  §  702. 

(«)  Hathaway  r.  St.  Paul  Fire  &  Mar.  Ins.  Co.  (1»80),  1  Fed.  R.  197. 

(x)  1  Phillips,  ss.  712,  713. 

(y)  1  PhilUps,  s.  712. 

(z)  Parker  r.  Potts  (1815;,  3  Dow,  23;  Davidson  r.  Buriiaud  (1868;^ 
L.  R.  4  C.  P.  117 :  Pickup  v.  Tliamea  Ins.  Co.  (1878),  3  Q.  B.  D.  594. 

(«)  Pickup  f.  Thames  Ins.  Co.  (1878),  3  Q.  B.  D.  694;  followed 
in  the  United  States  in  Moores  «.  LoiiisTiUo  Uiidierwritefs  (188S),  14 
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founded,  it  1ms  the  ettcct  of  shifting  the  burden  of  proof  to  Bm^  725. 

the  assured  (J>). 

If,  on  the  other  hand,  the  loss  takes  place  long  after 
sailing,  or  under  such  circumstances  that  it  may  fairly  be 
attributed,  prmu  fapk,  to  the  violent  and  immediate  action 
of  the  winds  and  waves,  or  other  perils  insured  against, 
then,  if  the  underwriters  mean  to  rely  on  the  defence  that 
the  ship  was  unseaworthy  when  she  sailed,  the  o/nt-^  prohamU 

will  be  on  them  (c). 

Even  when  a  ship  has  been  at  sea  some  time,  "  if  during 
the  whole  of  the  time  she  has  had  favourable  weather,  fair 
winds  and  calm  seas,  and  yet  goes  down  or  proves  unable  to 
continue  on  her  course,  the  same  inference  as  to  unseaworthi- 
ness presents  itself  as  in  "  the  case  of  a  ship  proving  unsea- 
^^'X)rthy  shortly  after  sailing,  '  thougii  perhaps  with 
diminished  cogency  in  proportion  as  the  interval  has  been 
longer  "  {d) . 

Even  though  shortly  after  sailing  tha  ship  may  have 
encountered  boisterous  weather,  bad  and  dangerous  seas,  stiff 
breezes,  or  erm  severe  gales,  yet,  if  she  be  then  in  a  state  of 
decay  or  damage  which  cannot  fairly  be  accounted  for  by 
the  perils  to  which  she  has  been  exposed,  tlie  inference  may 
still  be  that  she  was  unseaworthy  when  she  sailed  (e) . 

Of  course,  if  there  be  a  clause  in  the  policy,  admitting  die  Effect  of 
seaworthy  state  of  the  ship  on  sailing,  the  underwriters  arc^  admitting 
thereby  precluded  from  any  defence  on  the  ground  of  unsea-  «hiptobe 

Fed.  R.  226.  See  Ajum  (Joolani  llossen  v.  Vu'um  Mar.  Ins.  Co.,  [1901] 
A.  C.  362  ;  Lindsay  r.  Klein,  |  i9U  |  A.  C.  194. 

(6)  Per  Coirkburn,  C.  J.,  and  on  iipixial.  per  Brett  and  Thesi^er, 
L.  JJ.,  in  Piekup  r.  Thames  ins.  Co..  hi/ra  ;  and  s<m»  .Munit)  \  andani 
(1791),  1  Park,  Ins.  469;  per  Lord  l^ldon,  Watson  r.  ('lark  (1813),  I 
Dow,  336,  344;  ]»arker  v.  ]»otts  (1815),  3  Dow,  23;  Anderson  v.  ALoriee 
(1874—75),  L.  Jl.  10  C.  l\  jH,  609. 

(0)  Per  Blackburn  and  I^ush,  JJ.,  in  Wilson  v.  Jonos  (1867),  L.  II. 

2  ESx.  139,  143;  and  per  Tlieaiger,  L.  J., -in  Pickap  v.  Tliaines  Ins.  CSo. 
(mS),  3  Q.B.D.  604. 

(tf)  Per  eur.,  Piekup  v.  ThanuM  Ina.  Oi>.  (1&78),  3  Q.  B.  D.  5U,  598. 
(0)  Watson  V.  Clark  (1813),  1  Dow,  336;  Parker  i\  Potts  (1816), 

3  Dow,  28;  Douglas  v.  Scougall  (1816),  4  Dow,  269;  and  noe  Foster 
V.  Steele  (1837),  3  Bmg.  N.  O.  892. 
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in  obtaining  this  adflodflsioii  (/). 

Xritoot  TM,  With  regard  to  the  nieans  of  proving  that  the  shi{> 

of  nnaea-  ,  .  .  .  „  .  , 

worthineM.     was  seaworthy,  or  the  reverse,  the  most  satislactory  evidence 

is  that  of  the  persons  who  were  employed  to  surviey  and 
mtatdm  the  Teesel;  after  theiv  erideooe  has  hma.  given^ 
however,  experienced  shipwrights,  who  never  saw  the  ship, 
may.  bo  oaUed  to  say  whether,  upon  the  facts  sworn  to,  she 
mm  in  their  opinicm  seawcNrtlij  or  not  (g). 

Whem  a        has  been  ord^ed  to  be  sold  abroad,  as  un-r 
seaA\^rthv,  by  the  sentence  of  a  Vice-Admiralty  Court,  such 
sentenoe  is  no  evidence  of  the  facts  or  grounds  on  which  the 
o(»idenniati(»i  prooeeded  (ib). 
Ikft  qoMiioB      The  whole  question  as  to  what  oonstitotes  seaworthiness  i» 
worSneasis  peculiarly  a  question  for  a  jury;  and  hence,  where  a  special 
lor  the  jmy.  j^jpy  p|  merchantB  had  twice  given  Uieir  yeidiot  (»ie  w«^  on  a 
question  of  seawor^iness,  the  Oourt,  ail^ugh  they  con- 
sidered the  verdict  not  altogether  satisfactory,  refused  to 
grant  a  rule  for  a  third  trial  (») ;  nor  would  they  allow  the 
odDsc^datioii  mte  to  be  opened,  in  order  to  ti^-  the  saaae 
question  in  another  aeticm  agiunst  another  underwrite  cm 
the  same  policy  (fc) . 

Implied  727.  "  Theio  is  no  inqfiUed  wamaitj.  as  to  the  nationality 

^elupahalf  of  a  ship,  or  that  her  nationality,  shall  not  be  dianged  during 
yy^g^,    the  risk"  (Z). 

• 

(/)  ]\irfitt  r.  Thompson  13  M.  &  W.  392  ;  PhilHpi  v.  Nairne 

(1847),  4  C.  B.  343  ;  16  I>.  J.  C.  P.  194.    See  aiUe,  §  694. 

C<7)  Per  Lord  Kenyoii,  Thornton  v.  lioyal  Exch.  Cb.  (1790),  1  Peake, 
25;  per  Lord  EUcnborough,  Beckwith  v.  Sydebotham  (1807),  1  Camp. 
116.    See  Xome  Beach  Co.  v.  Munich  Ass.  Go.  (1903),  123  Fed.  B.  820. 

ijk)  Wright  V.  Barnard  (1798),  2  Esp.  700;  1  ManhaU,  Ins.  162; 
2  Pwrk,  Ins.  Ma.  flee  abo  BaUastyne  n,  Madrimion  (C.  A.),  [1896] 
2  a.B.  4S$;  Tke  Elin  Omuali  (IW),  1  Sinida,  Eee.  Id  Ad.  B.  M; 
wmk  Maeladilaa,  Mi««ii.  Siuppuig,  Mi  ed.  pp.  172-174. 

(0  F<Mter  r.  Slede  (18S7),  %  Bing.  N.  C.  MS, 

(;t)  Foster  V.  Alvez  (1837),  ibid.  896. 

(/)  Mar.  Ins.  Act,  1906,  s.  37.  Sec  Clapham  v.  Cologaa  (IftU),  i 
Ouip.  882;  Dent  t?.  South  (1869),  L.  B.  4  Q.  B.  414. 


mkt.  IV.]  THAT  SHIP  SHALL  BE  FBOFMILY  DOCUMBNTEU. 


But  "  where  a  ship  is  expressly  warranted  *  neutral,*  th«re 
is  also  an  implied  condition  that,  so  far  as  the  assured  can 
oonlf^  tfea  matter,  die  shall  be  properly  documented,  tliat  is 
to  say,  that  slie  diaU  carry  th0||MMppaper8  to  establish 
her  neutrality,  and  that  she  shaP^Klsify  or  suppress  her 
papers,  or  use  simulated  papers.  If  any  loss  occurs 
Oiroogk  l»»adi  of  this  conditiim,  the  insuner  may  avoid  th€ 
contmct "  (w). 


Ajid,  even  :where  there  is  no  expirees  warranty  of  neutral  ity,  proofo 

'      ~  "  national 


it  WW  slatjed  by  Arai«4d(#)  tbat,  in  view  of  tbe  danger  of 


a  ship  being  condemned,  especially  in  seasons  of  general 
maritime  war,  for  the  want  of  proper  proofs  of  her  national 
^bOHtarnkX  is  implied  condition  in  every,  policy  efieoted 
by  the  (^powner  ihat  the  ship  in  the  oonise  of  the  v^oyp^e 
and  at  the  time  of  seizwe  shall  have  on  board  all  such  docu- 
ments, whether  her  national  character  be  or  be  not  the  subject 
of  wftRMitj  or  repceaeatatioii  in  the  policy:  it  is  not, 
however,  reciuisite  that  she  should  Mill  with  such  dooumeiits, 
unless  rshe  be  represented  or  warranted  as  of  a  particular 
natieiuil  oharaotec  (o). 

This  implied  condition,  howevor,  where  there  is  n®  war- 
rantv  of  neutralitv,  if  it  ever  reallv  existed,  is  not  reco^- 
niied  by  the  Marine  Insurance  Act,  1906,  and  it  has  been 
suggested  ^at  the  authorities  supposed  to  estaabliflh  it  aie 
only,  examples  of  the  rule  that  the  assured  cannot  recover 
for  a  loss  caused  by  his  own  default  {jp) . 

(«»>  Mar.  Ins.  A«t,  190$^  s.  m  (ST).  As  to  tiiii  oondiliiiii,  see  §§  661— 
686,  ante. 

(fi)  aai  «d.  vol.  i.  pp.  727,  72a. 

(«)  XhHi/um  the  ship  be  warranted  or  represented  as  of  a  particular 
na^n,  she  need  not  mH  with  documents  of  neutrality..  Per  Lord  EUen- 
borongh  in  BeU  v.  Carstairs  (1811),  14  East,  374,  393  (see  as  to  this 
case  per  Willes,  J.,  in  Thompson  w.  Hopper  (1858),  B.  B.  &  E.  1048); 
((liter y  if  there  be  a  warranty,  liich  i\  Parker  (1798),  7  T.  R.  705. 
By  the  68th  section  of  the  Merchant  Shipi»ing  Act,  1894  (57  &  58  Vict, 
c.  60),  the  national  character  pi  every  ship  is  to  be  declared  before 
cleaiytnoe. 

{p)  See  per  Coliiu,  I*.  J'.,  in  Trinder  «.  Hiaiiies,  &o.  Ins.  Cb., 
[1918]  2  Q.  B.  at  p.  128. 


728.  The  coiifiequences  of  a  failure  to  coiiiplj-  with  this 
Difference      supposed  implied  ooadition  are  very  difEereut  fcom  those 

MBdition  and   .  .  .„  *  

The  warrant  J  of  seaworthiness,  in  the  words  of  Lawrenci^ 
J.,  iinpiied  from  the  my  nfttiire  of  a  oontmot  of 
inNuwnee;  ibe  eonsidemtioii  of  an  inBfumnee  is  paid  in  order 
that  the  owner  of  a  ship  which  is  capable  of  performing  iior 
voyage  may  be  imdemmified  against  certain  continfj»icies, 
and  it  suppoMB  Uie  poasLbility,  of  tbe  onderwriters  :g«uiing* 
tbe  promium;  but  if  th<e  ship  be  incapable  of  performing 
the  voyage,  there  is  no  possibility  of  the  underwriti^irs  gain- 
iag  tiie  praniom,  and  if  the  mmmdemdm  fails. the  olMiga- 
tMm  fmk,  B»t  tliat  is  not  fiie  case  with  a  ship  not  having 
proper  documents  on  board:  she  may  ne>erthelo8s  perform 
the  T4^^age;  at  kast,  there  is  no  oertokity  thtat  she  will  not, 
at  thfte  k  in  li»  eaae  above  alliided  to (g) . 

Accordingly,  it  is  established  that  a  want  of  proper  doiui- 
meuts  on  board  discharges  the  underwriter  from  liia  liability 
^  mfy  ^AMm  Hie  sfolenee  of  a  foreign  Prise  GMOt  ahows 
Miat  the  emdeniBation  prooeeded  either  expressly  upon  that 
as  the  sole  ground,  or  as  one  of  the  grounds  (r) ;  and  it,  has 
further  been  held  by  Lord  Ellenborougli,  and  not  oontca- 
diatod  1^  any  anheeqiirat  aathority ,  that  cNrm  in  this  case  the 
underwriter  wiU  not  be  discharged  iinJess  his  contract  was 
with  the  owner  of  the  ship,  from  whom  he  had  a  right  to 
ei^Mxst,  and  who  had  the  power  to  provide,  that  diie  should 
have  on  board  all  documents  required  for  her  protection  (s) . 

(g)  Vvr  Lawrence,  J.,  in  Christie  /■.  Seeretan  (1799;.  »  T.  K.  192; 
see  also  the  observations  of  the  Court  in  Price  r.  Bell  (1801),  1  East,  66o. 
So,  in  the  United  States,  Chancellor  Kent  (then  Ch.  J.)  intimated  that 
H  waa  BO  part  of  tlie  implied  warranty  of  seaworthiness  Uiat  the  nhip 
iii—M  be  properly  docimieiited,  on  the  ground  that  the  vessel,  with- 
Mt  Midi  doeuMsIa,  mii^  be  qwA&  eompetent  to  perioral^  yoyage.  ' 
1»  mOats  r\  Seait  (1807),  2  Mumqa'*  &.  157,  eited  1  JPlOlHpa,  Ins. 
a  746.  ' 
(r)  See  the  tmuaek»  of  Lawrenee,  J.,  in  Price  ».  BeU  (180I>,  1  East, 


(«)  Bawsfm  v.  A%  (1«IM),  7  JBMt,  m. 
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729.  Fii^t,  in  oixler  to  discharge  the  underwriter  on  the  f^- 
ground  of  a  failure  to  provide  proper  docuuieiits  of  nation-  ^JJlJ^**^ 
alify  it  mu«t  distinctly  appear,  from  the  whole  of  the  obviouriy 
foreign  sentence  taken  together,  that  the  want  of  such  docu-  gS^^^d. 
ments  was  the  ground,  or  a  ground,  of  condemnation. 

At  one  time,  as  we  have  ali-eady  seen,  our  Courts,  in  inter- 
preting the  eentences  of  foreign  tribunals  of  prize,  would 
only  look  to  the  adjudicat.ivo  part  of  the  sentence  for  the 
ground  on  which  the  foreign  Court  proceeded  (0- 

A  mtore  reasonable  canon  of  construction  was  adopted  after- 
wards; and  the  later  rule  was  that,  if  njK>n  examination  of 
die  whole  sentence  taken  together  it  appeals  tliat  want  of 
pvoper  doeumente,  as  required  by  treaties,  was  one  of  the 
alleged  gioiinds  on  which  the  sentence  of  condemnation  pro- 
ceeded, our  Courts  would  consider  tlio  sentence  proof  tliat 
Hie  wtued  had  failed  to  comply  with  the  implied  c(Hidition, 
and  hoW  the  underwriter  dieoharged  from  his  liability  («). 

Consequently,  where  an  American  ship  (not  warranted  Biar.^ 
Amerioan)  was  condemned  in  a  French  Court  of  Prize  on  the 
eiepma  ground,  aEeged  in  the  promkes  of  the  sentence,  that 
she  was  not  properly  documented  according  to  the  existing 
convention  between  the  French  Republic  and  the  United 
Statosy  Lei?d  JEmeiiboreugh  held  that  the  underwriters  on  ship 
cKsoharged  &om  t^ir  liability,  alHiough  the  senteoee 
also  proceeded  on  tlije  ground  of  a  suppression  of  pai>er8  by 
the  master  afto  her  capture  (a;). 

So  where  an  ATOedcan  ship,  which  had  sailed  from'  New  sieel  r. 
York  to  London  with  naval  stores,  was  cliartered  from  '^^^^ 
London  for  a  voyage  to  the  Baltic  during  the  lieight  of 
Napoleon's  Continental  system,  and  ultimately  condemned  in 

it)  Christie  v.  Seeretan  (1799),  8  T.  B.  192.   See  ante,  §  660. 

(tO  i^eU  V.  Oustairs  (l&ll),  U  East,  374;  BeU  v.  Bromield  (1812), 
15  EMt,  364;  Sted  t..  Lacy  (1810),  3  Taoufe.  285.  In  BaUantyne  r. 
Maddnnon,  [1806]  2  Q.  B.  463,  it  was  wd  tiiat  the  cases  in  iHuch  a 
want  of  neutrality  is  eondosively  proved  by  the  sentence  of  a  fsfe^n 
Ooort  afe  exceptional,  tiie  general  rate  bmng  that  a  deci«lon  in  rwn 
is  not  conclusive  as  to  the  grounds  thereof. 

ix)  BeU  V.  Carstairs  (1811),  14  East,  374. 
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a  Danish  Prizo  (.'oiirt  for  want,  amoiigst  other  grounds  of 
oondeumatiou,  of  a  sea  passport  and  muster  rolls,  tlie  Court 
lield  tbe  ufiderwritm  diBobaxged  hom  their  liabiliij, 
although  if  the  ship  had  produced  her  sea  passport  it  would 
have  subjected  her  to  French  condemnation  under  the  Berlin 
decree  m  duommg  that  she  had  last  oome  from  London  (jf). 

7W.  Secondly,  the  implied  ocmdition  that  the  ship  shall  be 
pi-operly  documented  does  not  extend  to  any  dooument 
except  thoee  neqaired  hj  the  genend  law  of  nation  or  Igr 
subsisting  inleniatiODal  tivaties;  iw  the  purpose  of  this 
defence,  therefore,  it  must  clearh  be  made  out  that  the 
documents,  for  want  of  which  the  ship  .was  condemoed,  fell 
within  one  or  other  of  these  two  categofiea  {z). 

Hence,  where  an  American  ship  was  condemned  on  the 
express  ground  that  she  had  not  the  doonments  veqnired  by 
certain  imnt  Wnmch  OfduMnoes,  whiih  were  eettlrary  to  the 
leMB  of  the  treaty  thien  eubeisting  between  France  and  the 
United  States,  and  not  adoptfed  by  any  public  international 
net  el  tha  two  gofMMBte,  it  was  hekl  that  tha  nwihit  m  i  itOTS 
wei«  not  ifo^arged  from  Umbt  Ualnlity  (a). 

Again,  where  an  American  ship  was  condemned  in  a 
Banish  Piiaa  Oonrt  hmmmt  hnr  sea  passport  wna  not  wiihid 
with  the  notary^s  name  and  seal  of  ofiioe,  the  Court  called 
upon  the  counsel  for  the  underwritei-s  to  show  by  what  rule 
of  the  law  of  natiopa,  (x  bj  what  claose  in  any  mhmskmg 
treaties  between  DonaadE  and  the  United  States,  it  was 
recjuired  that  the  sea  passport  of  an  American  ship  should  be 
so  vejrified  (&). 

A  register  is  mot  a  doonment  required  by  the  law  ol 
nations  as  evidenoe  of  a  ship's  national  character;  hence„ 
where  a  ship  described  in  the  charter-party  as  a  Pappen- 


(f>  Steel  r.  Imey  (!»•),  S  TMwt.  285.   The  ship  hud  been  x^re- 


(ff)  Ite  Bi^ky,  J.,  m  BeU  i>.  BrondMd  (1812),  15  EMi,  888. 

(a)  Price  v.  Bell  (1801),  1  East,  663. 

(6>        i;.  BromiMd  (iai2),  15  Eart,  364,  388. 
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burgher,  was  condemned  in  a  Danish  Prize  Court  "  for  want  ^ 
of  a  Pappenburgh  register,"  the  Court  held  that  the  under- 
writer, in  order  to  discharge  himself  from  liability,  must 
show  that  a  register  ^vas  required  as  a  proof  of  national 
chwacter  by  some  subsisting  ti-caty  between  Denmark  and 
the  country  to  which  the  ship  belonged  (c).  "We  want 
evidenoe.  '  ^lys  Mansfield,  C.  J.,  in  giving  judgmwit  against 
the  undei-writers,  "  to  show  on  what  reasons  the  want  of  this 
register  was  made  a  ground  of  condemnation." 

781.  Thirdly,  the  want  of  proper  docnments  «ily  cKs-  3.  Want 

,  -aU*     *u    of  proper 

charges  the  underwriter  when  the  matter  was  witnm  tne  documents  U 
control  of  the  assured  (d) .    Thus  it  was  laid  down  by  Lord  ^^^^^ 
Ellwibofough,  afte  ML  conmderation,  that  a  want  of  proper  -hipowner. 
documents  only  discharged  the  underwriter  wh«i  the  imr- 
anoe  wae  effected  for  the  shipowner,  and  not  for  the  owner  of 
the  goods. 

Where,  ftom  an  omission  of  the  captein,  goods  ininired  CnnmilMn 

for  a  voyage  from  this  country  to  a  foi-eign  port  were  not 
mentioned  in  the  ship's  manifest  as  required  by  Act  of  Par- 
liament, bat  it  not  ^ifear  that  the  loss  wm  in  any 
degree  owning  to  this  defect,  Lord  EU^bowmgh  heii  the 
underwriters  liable  on  the  ground  that  there  was  no  implied 
waixanty ,  <m  the  part  of  the  o^wner  of  the  goods,  that  the  ship 
shonld  be  properly  documented  (e). 

Again,  where  the  policy  was  "  on  goods  "  on  board  a  ship  Daw«oii ». 
iwhich  was  in  fact,  but  not  represented  to  be,  an  American, 
and  Hie  ship  hsing  oaptnned  by,  die  Spaniards  wnaeoadeBiBed 
on  the  express  ground  of  her  not  being  properly  ^loconmitod 
according  to  the  treaties  then  subsisting  between  Spain  and 
the  United  States,  Loid  EUenboroug^  held  that  the  under- 

(0)  Le  Chemiiiaiit  v.  AUantt  (1812),  4  Tftant.  367. 

id)  Mar.  Ilia.  Aot,  1906,  s.  86  (2). 

ie)  CtonitherB  v.  Gray  (IMl),  8  Camp.  142;  8.  C.  (1812),  15  East, 
35 ;  accord.  Hobbs  v.  Henning  (1864),  17  C.  B.  N.  S.  791;  84  L.  J.  C.  P. 
117,  If  the  want  of  a  piopw  doenmrait  was  not  the  giomd  of  con- 
demnation in  Carruthers  v.  Q-ray,  even  the  shipowner  would  not  have 
been  prevented  thereby  from  reeovering.   AntBf  $§  728,  729. 


••«*■  tW.  writ&FB  were  not  dischargod  on  this  account  (/) ;  and  on  this 
Confirmed  in  being  mentioned  in  that  of  Bell  v.  Carstairs,  his  Lord- 
CiMiaim.  skip  mpported  it  <m  the  ground  that  it  wem  the  oMe  of  an 
insaisnoe  on  goods,  "  where  the  owner  of  the  goods  has  no 

concern  in  the  obtaining  of  tho  proper  documents  Avith  which 
the  veeaeA.  is  to  be  furnished  for  the  voyage  whereas  in  a 
poUqy;  m  ship  "  tlie  shipow^  is  bound  to  have  snoh  doeti- 

raents  as  are  required  by  treaties  with  particular  nations  to 
evince  his  neutrality  in  respect  to  such  nations  "  (p). 

m  Owing  to  the  unexampled  difficulties  thrown  in  the 

way  of  English  commerce  during  the  great  French  wars,  it 
became  necessary  to  can-y  on  trade  with  the  Continent  by  the 
aid  of  simulated  papers:  jet  our  Courts  uniformly  held  that 
tho  sentences  of  foreign  tribunals  of  prize,  expressly  pro- 
oeeding  on  the  ground  of  the  ship's  carrying  simulated 
papers,  were  conclusive  to  discharge  the  ui^lerwriter  fxom  his 
Ual»Hty  exeq>t  whm  thm  was  an  express  leave  given  in 
the  policy  to  carry  them. 

Thus,  whm  a  British  ship  sailed  from  London  for  the 
Baltic  and  wins  oosdramed  in  a  Bussian  Prise  Court  cm  the 

ground  of  carrying  simulated  papers,  Lord  Ellenborough  and 
the  Court  of  King's  Bench  held  that,  as  the  policy  contained' 
no  liberty  to  carry  aooh  ftapm^  the  assured  could  not  recover 
although  it  vms  notorious  that  the  trade  songht  to  be  pro- 
tected by  tlio  policy  could  not  be  caiTied  on  without  such 
papers,  so  that  the  fact  of  having  them  on  board  aotually 

(/)  DawBon  v.  Atty  (1806),  7  Bftst,  367;  see  also  Carruthers  -v. 
Omy  (1811),  3  Camp.  142;  8.  C.  (1812),  16  East,  86. 

Cff)  In  BeU  tr.  Carstain  (1811),  U  East,  393.  Marshall  (1  Irts.  173, 
n.  (a))  and  FliiUips  (1  Ids.  p.  344,  2iid  ed.)  »eQm  to  thiiik  this  di»- 
tinotiMi  Made  bj  Lord  EUeHboxongli  a  very  questionable  one,  theu^ 
in  the  aid  MAom.  of  liit  tveaifeiBe  (s.  7li)  Fldllips  appears  to  laodify  hiM 
olijceHoB,  aad  adaits  ibst  as  legtaiB  tiie  diipper  it  is  gmi^  far  eaongli 
to  p«t  Ibe  caae  oa  gfonad  of  repiresestatioii  and  ooncealment— 
to  mike  H  Hie  ahipper's  duty  to  disclose  want  of  docmnents,  &e.  if  known 
to  Mm  and  not  to  the  underwriter.  But  the  distinctum  tmm/^  to 
A  mould  to  rest  on  a  satisfactory  foundation,  and,  as  we  have  seen,  it  is 
anhatantially  adopted  in  s.  36  (2)  of  the  Marine  Insnranoe  Act,  1906. 
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tended  to  diminish  tho  risk  (h) :  and  the  decision  of  tho  Court 
wflfi  th©  same  whei*e  tb*j  fact  of  carrying  such  eimulated 
papers  appeciied  bj  the  a^tence  to  be  at  leeflt  one  of  the 
efficient  causes  of  condemnation  («)  • 

Of  course,  if  the  underwriters  have  agreed  to  the  insertion  ^^/i<g>v^re 
on  the  face  of  the  policy,  of  a  lioence  to  carry  simulated-  effect  is 
papers,  they  are  not  discdiarged  from  th€dr  liability  by  a  "■«?ed. 
condemnation  which  proceeded  on  this  ground. 

ThuA,  where  an  American  ship  having  sailed  from  London 
on  a  Baltic  ride  under  a  fxAicy.  which  contained  an  expm? 
licence  '  to  carry  simulated  papers,"  w«8  sobeequently  con- 
demned by  the  sentence  of  a  Danish  Prize  Court,  wliich 
although  it  recited  many  other  lootives  of  condemnation,  yet 
proceeded  miainly  upon  fie  ground  of  the  ship's  having 
carried  ^imuLited  papers,  Lord  Ellenborough  and  the  Court 
of  King  6  Bench  held  that  the  underwriters  were  not  dis- 
charged from  their  liability  (fc) . 

78S.  Another  w^arranty  or  ocmditicm  implied  by  the  law  in 
the  policy  is  that  the  adventure  insured  shall  be  in  its  own  adventure, 
uatttie,  and  in  the  manner  and  means  by  which  it  is  pursued, 
in  aooofdanoe  with  law.  But  the  importance  of  the  eubject, 
the  modifications  that  affect  it,  and  the  various  classes  of 
illegal  acts  that  require  cousidemtion,  make  it  desirable  to 
treat  of  the  whole  subject  of  illegality  in  a  sqiarate  chapter. 

(k)  Home^er  v,  Lodu^r^  (1812),  16  East,  4§;  (1811),  8  OuBf . 
8S;  see  also  iS.  P.,  OsweU  v.  Vigne  (1812),  15  Eas^,  7a.  These  eaies 
leaoiro  in  iibe  affbrmatlve  a  point  left  open,  by  the  Court'  of  Oomnum 
Pleas  in  Steel  i\  Lacy  (1810),  3  Taunt.  286— via.,  whether  it  is  neoeeaary 

to  have  penuidSLon  in  the  policy  to  carry  simulated  papers,  in  oases 
where  it  is  notorious  that  the  trad©  caimot  be  carried  on  without  tliemi. 

(0  Offwoll  V.  Vigne  (1812),  15  East,  70. 

ik)  Bell  V.  Bromfield  (1812),  15  East,  364. 
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SECT. 

Hhiani  of  1^  Svl^'eet   734 

Ckwal  TtmAplm  7i»— riO 

Voyage  Illegal  nd^  Baveniw  Lm  ni^f^ 

Tnde  and  Nayigatton  Lmw  and  OoHOWnial  l^rei^   745—747 

Oofasional  Statutes  74$  ^752 

TUegrality  in  virtue  of  War  Policy  75J  fftS 

Illegality  under  tiie  Law  ol  KatioM 

Neutrality   759 

Breaches  of  Neutral  Duties   760 

Contrabana  7^1  ^755 

Blockade  ,,7^^  ^779 

Privilege<l  Trade  of  Enemy    771 

Enemy's  Goods  on  Neutral  Ships    772 

HMral  Goods  tin  Kiemy's  Ships   773 

Booianiftioii  of  Buns    774 


OmbI  734.  By  the  third  section  of  the  Marine  Insurance  Act 

SMsa  xn. 

Jhr.iH.  Aei.  1^^^  it  is  declared  that,  subject  to  the  ptmidam  of  the 
Act,  "  §mrj  iKwhA.  nwiiie  adventure  may  be  the  subject  of 
a  oontract  of  marine  insaranoe."  The  forty -first  section 
declares  that  "  there  is  an  implied  Avarranty  that  the  adVen- 
tme  immmd  k  a  lawful  ooe,  and  that,  so  far  as  tho  assured 
oaa  Uie  matter,  the  adventure  shall  be  carried  out  in 

a  la^vful  manner." 

Ko  species  of  property  or  interest  at  risk  on  a  sea  ven- 
ture can  be  the  subject  of  a  valid  ooatraet  oi  juarine 
immamy  if  the  oourse  of  trade,  or  the  voyage,  in  the 
pxoseoution  of  'wiiioh  it  is  so  exposed  to  risk,  be  in  coniUa- 
vention  either  of  the  laws  or  of  the  war  •pcAky^  of  the  countty 
of  the  ioBurar.  We  shall  tneat  of  these  s^^eiaal  kinds  of 
illegal  risks  in  their  order,  after  havingf  first  stated  gene- 
rally how  the  illegality  of  the  risk  affects  the  rigiits  ajid 
liabilities  of  the  parties  to  the  poliqy. 


Mikrimmoi 
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There  is  a  third  class  of  illegal  risks,  however,  in  respect  Soct.  734. 
of  which  this  term  "  illegality. "  is  ujsed  in  a  very  modified 
signifioation.  In  these  cases  this  term  denominates  such  a 
contravention  of  international  law  in  respect  of  other  parties 
as  entitles  them  legally  to  take  and  confiscate  the  property 
embarked  in  the  adtnenture.  At  the  satme  timie,  this  rigbt  in 
these  others  is  not  incompatible  with  the  existence  of  a  right 
in  the  adventurers,  under  a  different  law,  to  pursue  the 
a^enture  on  which  they  weie  engaged  when  their  property 
was  confiscated.  These  are  tiie  ocmflicting  rights  of  peace 
and  war  in  presence  of  each  other:  the  neutral,  in  virtue  of  |/ 
the  former,  beings  justified  in  pirosecutin^  the  objects  of  com- 
meroial  entofprise;  the  bdligopent,  in  enforcing  the  latter,  if 
such  commercial  pursuits  are  in  effect  an  intervention  in 
subsisting  war.  A  policy  on  such  an  adventure  is  not  neces- 
sarily mvalid,  fvoirided  the  undmvlriter  was  infi»rmed  of  the 
aggravated  nature  of  the  vuk  whidi  he  was  assuming,  and 
that  it  was  not  assumed  in  contravention  of  the  war  policy  of 
his  own  govemment. 

We  shall  ad!«nert  lx»  tMs  modified  view  of  illegality:  befinre 
the  close  of  the  chapter;  meanwhile  we  proceed  to  consider 
illegality  in  its  proper  sigmification  and  in  its  effect  upon  the 
oontiaot  of  wmidm  iaauranoe. 

78&.    Wheie  a  vo^rage  is  iUegial/'  says  Tindal,  C.  J.,  "  an  General 
insurance  xjspGD.  it  is  invalid;  for  it  would  be  singular  if,  the  ^^^^^^^ty 
original  contract  being  invalid  and  incapable  to  be  enforced,  of  the  risk  as 
a  collateral  contract  founded  upon  it  could  be  enforced  "  (a),  the  poliof. 
Such  is  the  rule  and  ik^  rmmm  for  it.    The  following 
decided  points  will  i^w  within  what  limitations  the  rule 
applies. 

If  the  voyage  be  an  integi»l  and  mtixe  ¥oyage  under  nieguuty  as 

charter-party  or  otlierwiae,  any  illegality  at  the  comtaenoe-  a^^^ntii^^ 

ment  or  in  the  course  of  it  will  make  the  whole  illegal;  so  voyage 
.       -  ,  dischargres  tho 

that  the  assured  cannot  recover  on  a  pc^cy  effected  to  protect  underwriter 
any  part  of  it,  although  there  may  have  been  no  illegality  in  whoie.^* 

(«)  Redmond  v.  Smith  (1844),  7  M.  &  Gr.  457,  474. 
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Mmt,  7»g.  tlie  part  of  the  voj^tge  so  insiued  (&) .    Thus,  if  a  ship  bo 
chftiterod  for  one  entire  voyage  "  from  L<mdon  to  Mftdeim 

and  thence  to  the  East  Indies,"  and  a  policy  be  effected  on 
bhip  only  "  from  Madeira  to  the  East  Indies,"  then,  if  the 
>f  isliip  has  been  eugtiged  in  smuggliiig  or  any  odier  illegal 
not  between  L<Hidon  and  Madeira  (e),  this  will  prevent  the 
assured  from  recovering  on  the  policy  "  from  Madeira  to  the 
East  Indies,"  althoogh  there  wbj^  baire  been  no  illegality 
in  this  latter  stage  of  die  voyjagie. 

Query,  where  736.  An  attempt  was  made  on  one  occasion  to  carry  this 
principle  still  further,  and  it  iwns  contended  that  if  an  entire 

^^^^'"^  Wfage  under  a  charfe^-party  eamkit  of       distiiiefc  stages 

^mmd,  separately  ineniied,  an  illegality  on  the  latter  stage  of  the 
voyage  will  vitiate  a  policy  on  the  former,  although  in  itself 
quite  free  the  taint  <^  illagdblty:  e.^.,  M^pposiiig  a  skip 
to  be  (dmrierod  for  a  ^yage  oat  aad  koane,  as  from'  A.  to  6., 
and  back  again  to  A.,  and  two  separate  policies  to  be  effected, 
one  on  the  outward  and  another  on  the  homeward  passage; 
it  His  oiged  that  altfao«^  ihexe  might  be  no  illegality  on 
the  outward  passage,  yet  the  policy  thereon  would  be  vitiated 
by  a  subsequent  illegality  on  the  home^nard  passage.  The 
Oourt  gave  no  ex^ptess  ^oisian  on  the  point,  but  the  inoliiia- 
tion  of  ^tmr  opinion  seraied  decidedly  unfavourable  to  the 
doctrine  thus  advanced  (d) . 

A  contingent      At  all  events  where,  as  in  the  case  before  them,  the  loss 

illegalitj  cm 

(»>  AiMitMl  by  Loid  Kmjm  in  WUm  v.  MarrysU  (1796),  8  T.  B. 

at  p.  46,  and  expressly  ruled  by  him  at  N.  P.  in  Bird  v.  Pigon  (1800), 
2  Selw.  N.  P.  932,  13th  ed.  This  statement  of  the  law  has  been  criticirod 
by  Story,  T..  and  Phillips  (see  1  Phillips,  s.  231),  who  consider  that  it  is 
*'  difficult  in  point  of  principle  to  distinguish  an  illegality  in  a  former 
voyage  and  that  in  a  prior  part  of  the  sama  voya^,  wiien  tbd  PbUcqt 
covers  only  the  part  which  is  legal.'* 

(c)  I.e.,  with  the  privity  of  the  assured,  so  as  to  make  the  foriy-first 
seetion  of  the  Har.  Ins.  Act,  1906,  applicable. 

(d)  Seir«U  v,  Eoyal  Ezdi.  Am.  Co.  (1813),  4  Taunt.  855.  Gibbs,  J., 
aite  trial,  mmm  to  imn  beon  ekar  tbatilie  homewaid  voyage  would  mot 
«nwtaMiaatii  «ke  evfewafd  voyage  (see  iHd,  858),  and  Sir  J.  Xaoaleld, 

way.  (jfAiii. 
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had  occurred  before  the  commencement  of  the  risk  under  the   Sect.  736. 


homeward  policy,  so  that  no  illegality  had,  in  fact,  taken  the  home- 
plaoe  on  th^  homeward  pttssage,  and  there  was  nothing*  to  ^la^J^T^*^ 
show  that  the  miaster  might  not  before  sailing  on  it  haVe  ^J^^^® 
taken  steps  for  performing  such  passag<e  with  all  due  legal  policy, 
requisites,  they  held  that  there  was  no  pretence  for  saying 
that  such  oontemjiiated,  or  ratiier  contingent,  illegality  on 
the  homeward  passage  could  vitiate  the  policy  on  the  out- 
ward passage  (e). 

737.  Of  course,  if  the  vo/age  of  the  ship  is  not  thus  where  the 
intregal  and  entire,  but  the  case  is  one  in  which  either  several  dStfncTth? 

distinct  voyasres  of  the  ship  are  insured  in  several  distinct  ill«firal»ty 
°  ^  must  be  on 

policies,  or,  out  of  several  distinct  voyages  of  the  ship,  only  the  voyage 

one  is  insured  in  the  pdiijcgr  mi  whieh  the  acticm  is  brought, 

an  illegality  on  any  such  other  voyages  cannot  possibly  affect 

the  claims  of  the  assured.    The  only  question  is,  Was  there 

any  iUegaHty  in  the  course  of  the  very  voyage  insured  in 

the  policy? 

Thus,  where  it  appeared  that  an  American  ship  had  sailed  Bird  v. 
from  London  to  Canton,  and  thence  back  to  Europe,  but  it 
was  distinctly  found  that  the  voyage  from  London  to  Canton 
and  that  from  Canton  to  Europe  were  two  distinct  voyages, 
it  was  held  that  an  illegality  committed  in  the  course  of  the 
ship's  voyage  between  London  and  Canton  could  not  possibly 
affo^  a  polii^  intended  to  protect  the  voyage  f roni  CSanton 
to  Europe  (/). 

738.  In  case  of  a  policy  on  a  ship  "  at  and  from,"  if  there  if  the  policy 
be  any  illegality  in  the  risk  while  the  ship  is  at  the  place;,  ^^om^* 


"  an 


that  will  vitiate  the  policy  though  the  illegality  may  cease  ^^^^^^^^^^  *^ 
liefore  the  diip  sails.  TitiateB  iiie 

Thus,  where  a  policy  was  effected  on  an  American  ship 
"  at  and  from  Canton  to  Hamburg,"  and  it  appeared  that 
the  ship  on  arriviiig  at  Canton,  and  for  a  short  time  while 

(e)  Sewell  v.  Royal  Ezoh.  Aae.  Oo.  (1813),  4  Taimt.  855.   See  Wan^h 
v.  Morris  (1873),  L.  R.  8  Q.  B.  202,  aa  action  oa  a  ikirte  '  -party 
(/)  Bird  V.  Appleton  (1800),  8  T.  B.  662. 
A.—VOL.  U.  9 
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on  cargo 
bought  with 
the  proceeds 
of  aniU^al 
caigo. 


Result  of 
the  cases. 


she  lay  in  harbour  tlieix?  (consoquently  after  the  inception  of 
the  risk  on  ship  under  this  policy had  on  board  an  illegal 
caigo,  which  had  taken  in  at  Bombay  for  sale  at  Gantcm, 
in  the  course  of  a  separate  and  distinct  voyage:  this  was  held 
to  vitiate  the  policy  on  the  ship,  though  she  disposed  of  all 
her  illegal  cargo  at  Ouiton,  and  sailed  thence  for  Hambiu|f 
mth  another  [g) .  The  principle  is  that  "  an  illegal  cargo  on 
board  but  for  an  hour  aft^r  a  policy  attaches  will  avoid  that 
policy  and  discharge  the  underwriters  from  all  subsequent 
liability"  W. 

In  the  same  case  a  policy  was  effected  for  the  same  voyage, 
i.e.,  "  at  and  from  OantoQ  to  Hamburg,"  on  goods  which 
were  pun&ased  at  Canton  for  the  homeward  voyage  partly 
with  the  proceeds  of  the  illegal  cargo,  and  none  of  Avhich 
were,  consequently,  shipped  on  board  till  the  whole  of  the 
iU^al  cargo  was  unloaded:  this  policy  the  Ctourt  held  to  be 
good;  ^  risk  on  the  goods  under  it  did  not  attach  till  they 
were  loaded  on  board,  when  all  illegality  was  at  an  end  by 
the  prior  discharge  of  the  illegal  cargo.  "  The  voyage 
homeward  from  Canton,"  aays  Lord  Kenyon,  being  found 
to  be  a  separate  and  distinct  voyage  from  that  to  Canton,  the 
homeward  voyage  cannot  be  affected  by  the  former  outward 
voyage  "  (»). 

With  regard  to  the  objection  that  the  risk  on  the  goods 
was  illegal,  because  they  had  been  purchased  w^ith  the  pro- 
ceeds of  an  illegal  cargo  taken  on  board  in  the  course  of  a 
separate  adventure,  Lofd  Kenycm  and  the  rest  of  the  Court 
wholly  refused  to  entertain  it.  "  In  such  a  case  as  the  pre- 
sent," says  Lawrence,  J.,  "we  cannot  inquire  into  the  means 
by  which  the  merchant  gains  the  money  that  is  af terwatrds 
laid  out  in  the  purchase  of  goods  "  (/). 

7S9.  The  positions,  therefore,  derivable  from  the  oases 

appear  '^i  be:  1.  That  any  illegality  in  the  prior  stages  or 

(ff)  Biid  V.  Appkton  (1800),  8  T.  B.  562. 
(h)  1  HarshaU,  Ins.  68. 
f  •)  Bird  V.  Appleton  (1800),  8  T.  R.  566. 
)         at  p.  668.  *  • 
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at  the  outset  of  an  integral  voyage  vitiates  a  policy,  though 
•effected  only  to  protect  woime  later  stage  of  it  on  which  there 
is  no  illegality.  2.  That  an  illegality  in  any  part  of  an 
■entire  risk,  or  voyage  insured,  vitiates  the  insurance  as  to  the 
whole  of  it.  3.  That  the  illegality  of  a  wholly  distinct  and 
separate  voyage  can  have  no  effect  on  the  voyage  described  in 
the  policy. 


940 


Sect.  739. 


740.  Where  the  policy  is  thus  avoided  in  consequence  of  Generally 

return  of 


the  illegality  of  the  risk,  the  underwriter  is  entirely  dis- 


no 


t?harged  from  all  liability,  and  this,  although  he  himself  was 
aware  of  the  illegal  nature  of  the  adventure  (fc).  Nor  is  the 
assured  (even  though  a  foreiginer)  entitled  to  any  return  of 
premium  {V),  except  under  very  special  circumstanoes,  from 
which  the  Court  niav  fairlv  infer  that  at  tlie  time  of  makin<? 
the  policy,  he  was  not,  nor,  in  fact,  could  have  been  aware  of 
the  real  nature  of  the  transaction  (m) .  And  the  circumstances 
mtist  be  very  special  to  induce  the  Court  to  depart  from  the 
•general  rule  bas(^d  on:  the  broad  and  intelligible  principle,  that 
where  the  contract  is  founded  on  a  consideration  clearly 
illegal,  neither  party  shall  be  allowed  a  hem  standi  so  as  to 
receive  any  assistance  in  a  Court  of  Justice  (w). 

In  further  application  of  this  principle  the  Courts  have  also  xjnderwritBr 
determined  that,  where  the  premiums  have  not  been  paid,  the  J^lg^risk 
imderwriter  cannot  sue  the  brok^  for  them  in  cases  whore  the  oamnot  sue 
policy,  for  effecting  which  they  are  claimed,  is  in  ita  language 

(/•)  Byiikcr.^hoek,  1  Quscst.  Juris  Public,  lib.  i.  c.  21.  Roccns  (No.  21) 
mistakenly  advanced  the  opposite  do:^trine.  See  Lord  Mansfield'j;  judg- 
ment in  Ilolnian  r.  Johnson  (1775),  1  Cowp.  343.  Nor,  it  seems,  can 
the  illegality  ha  waived,  notwithstanding  sect.  34,  sub-swt,  3,  of  the 
Mar.  Ins.  Act,  1906.  For  sect.  3,  sub-sect.  1,  implies  that  only  a  lawful 
advtmtaie  can  be  indured. 

(0  Vutdyok  V.  Hewitt  (1800),  1  East,  96;  Lubbock  v.  Potts  (1806), 
7  East,  449;  Palyart  v.  Leckie  (1817),  6  M.  &  S.  290;  ae».po8t.  Chapter 
-on  Retam  of  Premiom. 

(w)  Oom  V.  Bruoe  (1810),  12  East,  225;  Hentig  v.  Staniforth  (1816), 
5  M.  &  S.  122;  see  post,  Chaptepon  Return  of  Premium. 

(«)  Per  Lord  EUenborougb  in  Palyart  t?.  Leckie  (1817),  6  M.  &  8. 
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large  enough  to  comprise  an  illegal  adventure,  and  wa& 
intmided  hy  the  aesured  to  be  apf^ed  thereto  (o). 

In  the  oaoe  last  cited,  in  referenoe  to  a  point  that  had  been 
made  in  the  argument,  viz.,  that  consistently  with  the  words 
of  the  policj  the  adventure  might  have  been  legal,  and  the 
underwriter  had  no  means  of  knowing  that  it  was  not,  Lmrd 
Ellenborough  said:  "  The  policies  being  large  enough  to  cover 
an  illegal  adventure,  and  an  illegal  adventure  being,  in  fact, 
mfcsnded  to  be  ooveied  by  thmi,  if  the  plaintiff  (ti^  under- 
,  writer)  really  meant  to  protect  that  adventure,  his  subscrip- 
tion was  illegal,  and  consequently  his  present  demand,  being 
gEOonded  on  an  fllegal  oonaideratiop,  eannot  be  sosfcained. 
If  he  did  not  mean  to  protect  that  adfentnre,  hat  st^ppoeed 
that  some  other  and  lawrful  adventure  was  intended  by  the 
assured,  then,  admitting  the  subscription  to  have  been  an 
ianoceot  aet  on  lus  part,  thme  will  he  no  ooiwidenitioii  at  all 
to  support  his  present  demand  "  (p). 
■*  The  principles  on  which  the  foregoing  decisions  depend  are- 
— ^1.  That  no  Court  of  Jostioe  can  intrapoee  to  assist  either 
of  ^  parties  to  an  illegal  contract;  2.  That  in  pari  deUeitk 
potior  est  conditio  possidentis. 

74L  The  most  extensive  branch  of  illegal  traffic  is  that 
laws:  iwhkdi  is  pniobitod  1^  the  in  other 

jwrds,  the  smuggling  trade. 

It  is  a  clear  and  settled  principle,  that  an  insurance  on 
profierty  intended  to  be  employed  in  carxying  m  tradings 
adventures  contrary  to  the  rev^Mie  laws  of  the  stato  where  the- 
contract  is  sought  to  be  enforced,  is  void.  No  Court,  con- 
■ii^»ntly  with  its  duty,  can  lend  its  ajd  to  carry  into  exeou- 
tkm  a  oontiaet  whkh  invidves  a  violati<m  of  the  laws  that 
Court  is  bound  to  administer  (q) .  All  insurances,  therefore^ 
sought  to  be  enforoed  in  this  country  on  goods,  the  exporta- 
Ikxn  or  importation  cf  ii4iich  is  prohibited  by  the  lei^miuo 


C#)  Mdm  V.  F6wer  (1817),  6  M.     8.  2S2. 

Bv  Loiii  EOflBboroogh  in  JWdtM  9.  Bom  (1817),  $  K.  Jfc  8.  S8S. 
(f>  fP9i,  §  744;  1  ISBMrigoB,  c.  ni.  s.  5,  p.  815;  S  Kflnt^  Gom.  2S2. 
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laws  of  the  United  Kingdom,  aie  unenforceable  on  the  Sect.  741. 
principle  just  laid  down  (r), 

742.  The  same  respect  has  not  been  required  by  our  Courts  But  this 

to  be  paid  to  the  vev^ue  laws  of  foreign  states.  It  was  long  SoaSition* 
ago  de<^i<ed  vby  Lord  Man^ld,  and  has  neirer  since  been  {^J®''^''® 
doubted,  to  be  the  clear  rule  of  English  law*,  that  this  country  foieigm 
"peyis  no  attention  to  the  revenue  laws  of  another  state," 
and  tibofefove,  that  no  insuranoes  can  he  vend  merdiy  because  ^ 
effected  on  property  emlbarked  in  ^t^*prises  which  those 
laws  would  prohibit  (s) .    So  far  has  this  principle  been 
carried  in  English  law,  that  Lord  Mansfield  in  one  case  held 
that  an  insurance  oa  an  adTontuie,  in  which  it  was  manif  eelly 
and  avowedly  intended  to  defraud  the  revenue  of  a  foreign 
state,  was  not  illegal,  though  fictitious  papers  were  fabri- 
cated for  the  purpose  of  cmying  out  the  fraud  (t). 

743.  Grave  questions  have  been  raised  by  many  able  Foreign 

writers  as  to  the  morality  and  justioe  of  this  rule  of  law.  Li  ^j^^  morality 

of  thio  mlft* 

(r)  The  importation  and  exportation  of  goods  into  and  from  the  United 
Kingdom  are  chiefly  regulated  by  the  Customs  Consolidation  Act,  1876 
{89  &  40  Vict.  c.  36),  which  haa,  however,  been  greatly  modified  by  a 
large  number  of  later  Acts. 

(«)  Lever  v.  Fletcher  (1780),  1  Park,  Ins.  507;  see  alflo  Planohe  i\ 
JFletcher  (1779),  1  Dougl.  251.  Arnould  stated  in  the  text  that  Lord 
Mansfield  ruled  in  Lever  v.  Fletcher  that  an  insurance  was  valid  "  where 
the  trade  ineared  was  carried  on,  not  only  in  fraud  of  the  revenue  laws  of 
«  {ncwgn  state,  but  mvA  against  ihe  es^rew  oonditions  of  a  fareafy  to 
wyek  Gnat  Britain  and  Hio  foreign  state  were  parttes.".  This  is 
^Mvtiialgr  stM  Is  Biri^s  rspori  of  Lovd  Mansiiski^s  judgment,  tto  wosda 
''•vety  trading  witt  sobjMte  of  ^aia  is  ilUdt  by  the  Tieaty 
«f  Paris.''  Maielachlan  aays,  in  a  long  note  (Arnould^  6th  ed.  yqL  ii. 
p.  6f)8),  that  there  is  no  such  condition  in  the  Treaty  of  Paris  of  1763,  and 
he  suggests  a  different  interpretation  of  Lord  Mansfield's  judgment^ 
which  as  reported  is  by  no  means  clear.  As,  however,  Arnould  questions 
the  soundness  of  Lord  Mansfield's  decision  as  he  understood  it  (see 
2nd  ed.  p.  743,  n.  (<)),  and  as  it  is  contrary  to  the  later  decisions  that 
treaties  are  part  of  the  law  of  the  states  who  are  parties  to  them  (see 
pott,  §  746),  the  editors  do  not  think  it  necessary  to  reprint  Maclachlan'ji 
note. 

(0  PUuchi  if.  U'letcher  C1779)«  1  Dougl.  261. 
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France,  Valin  (?/\  Emerigon  (j*),  and  Pardossus  (y^  admit 
such  insurances  to  be  valid,  but  ground  their  validity  chiefly 
on  tbe  concurr^t  usage  of  jail  oommefcial  nations.  Potliier^ 
on  abstract  principles  of  morality,  vehemently  condemns  the 
practice  (r),  and  his  views  hav-o  been  ably  supported  by 
Mai*shall  in  this  country  (a),  and  on  the  other  side  of  tlie 
Atlantic  by  Ohanoellor  Kent  (&)  and  Story,  J.  (c).  The 
reasonings,  liowevor,  adduced  by  these  eminent  persons 
against  the  rule  as  established  in  this  country  by  Lord  Mans*- 
iield,  and  umyenally  acted  on  in  practdoe,  did  not  i^[>pear  to 
Aniould  to  be  convineing  {d) . 

TbevBd^-        744^  The  ship  or  the  goods  thus  engaged  in  the  foreiirn 

writ«'  must  in  on  » 

be  informed  suiuggliuij-  trade  are  of  course  liable^  to  seizure  and  confisc<a- 
tion  by  the  foreign  government.  This  liability  materially 
increases  the  risk  of  the  adventure,  and  ought,  therefore,  on 
the  plainest  principles  of  equity,  to  be  disclosed  to  the  under- 
writer at  the  time  of  effecting  the  insurance.  Henoe  the  n^e 
is  wdl  established  that  the  assured  cannot  recover  on  policies 
eiFected  for  the  purj^ose  of  ])rotccting  a  trad(>  prohibited  by 
foreign  revenue  laws,  unless  the  underwriter  were  fully  in- 
formed  of  the  nature  of  the  risk  (e). 

IMect  of  ks       Pardessus  has  raised  the  queeticm  whether,  if  the  contract 
*  of  insurance  were  made  in  the  country  whose  revenue  laws 
are  violated  by  the  traihc  it  is  effected  to  protect,  such  oontract 

(tf)  2  Valiii,  Coniment.  on  Ordoniianee  de  la  Mariue,  tit.  vi.  art.  49. 

(x)  1  Ejiicrig-on,  v.  viii.  s.  5.  p.  216. 

Cy)  3  Pardessus,  Droit  Com.  art.  772. 

(z)  Traite  d'Assurauoe,  No.  58. 

(*?)  1  Marshall^  Ins.  55. 

(»>  3  Kent,  Com.  268—265. 

(e)  Story,  Confliet  <rf  Laws,  s.  256,  and  an  Ageacy^  ss.  196  et  teq. 

(d)  2nd  ed.  t<^.  n.  p.  744,  eidiiig  Lampredi;  Del  Commenito  dei 
^entiaU,  Pi.  i.  a.  1,  eited  in  Annii  Biritto  Hnrittimo  dell'  Eniopa^ 
Pt.  ii.  c.  2,  art.  i.  vol.  ii.  pp.  47 — 50;  1  Emerigon,  c.  vii.  s.  5,  p*  216; 

nnd  Pardessus,  Droit  Cora.  torn.  3,  No.  772,  and  torn.  6,  No.  1492. 

(e)  £mer%on,  in  the  opinion  with  which  he  favonred  Valin  upon 
this  question,  and  which  is  inserted  in  that  writer's  commentary  on  the- 
Ord.  de  la  ^Marino  (2  Valin',  tit.  vi.  art.  49),  gives  the  authorities  by 
which  this  rule  is  established.  See  also  Fraois  v.  Sea  Ins.  Co.  (1898)» 
3  Com.  Cas.  229,  <»/r«.  - 
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can  nevertheless  be  enforced  in  the  country  of  the  assured: 
he  is  clearly  of  opinion  that  it  might  (/).  No  such  gLMieral 
rule  can  be  oaid  to  exist  in  this  country.  Pmrn  faciei  accord- 
ing to  English  law,  a  contract  is  gwerned  by  the  law  of  tlie 
country  where  it  is  made;  but  if  it  should  appear  clearly 
from  other  circumstances  that  the  parties  intended  that  then- 
lights  should  be  determined  by  some  other  law,  our  Courts 
will  give  effect  to  such  intention.  The  fact  that  the  contract 
is  to  Ix'  performed  in  another  country  is  strong  evidence  of 
such  intention  (^)  . 

The  question  whether  an  insurance  illegal  by  tbe  law  of  a  prohibition 
foreign  state  is  void  in  this  country,  was  raised,  but  not  deter-  ^J,^'^^ 
mined,  some  years  ago.  The  policy  was  on  arms  on  a  voyage 
to  Persia,  and  by  Persian  law  their  importation  was  for- 
bidden. It  was,  however,  proved  that  this  law  had  never 
been  enforced,  and  that  arms  had  invariably  been  allowed  to 
be  imported  into  Persia  on  payment  of  duty;  and  Big- 
ham,  J.,  held  that  under  tbe  law  of  Persia,  as  it  was  in  fact 
administered,  the  adventure  was  not  illegal  {h). 

745.  As  all  traihc  and  all  voyages  carried  on  in  contraven-  illegality 
tion  of  the  Acts  passed  for  regulating  the  trade  and  uaviga-  naiiga^ 
tion  of  the  United  Empire  are  illegal,  it  f  oUowb,  on  tbe  same  ^^s- 
principles,  that  ail  insurances  intended  for  their  protection  arc 
void.   Of  these  Acts  the  most  celebrated  were  the  Navigation 
Laws,  now  repealed.   The  principal  Act  in  force  for  regu- 
lating the  navigation  of  the  United  Kingdom  is  the  Mer- 
chant Shipping  Act,  1894  (57  &  58  Viot.  c.  60),  by  which 
the  previous  Merchant  Shipping  Acts  were  repealed  and  con- 
solidated.   Beferenoe  may  also  be  made  under  this  head  to 

(/)  6  Pardessus,  Droit  Com.  art.  1492. 

Ig)  See  In  re  Missouri  Ck>.  (1889),  42  Ch.  D.  321;  Gliatenay  r. 
Brazilian  Submarine  Telegraph  Co.,  [1891]  1  Q.  B.  79;  Boyal  £x<^ange 
Ass.  Corp.  V.  Sjoforsakrings  Akticbolaget  Vega,  [1901]  2  K.  B.  at  p.  574. 
pier  Bigham,  J.;  and  the  judgment  of  Swinfen  Eady,  J,,  in  Britisli 
S,  Africa  Co  v.  De  Beers  Consolidated  Mines,  Ltd.,  [1910]  1  Ch.  354; 
affirmed,  [1910]  2  Ch.  502;  but  reversed  on  another  point,  [1912 J 
A.  C.  52. 

(A)  Fracis  v.  Sea  Ins.  Co.  (1898),  3  Com.  Cas.  229. 
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the  Customs  Consolidation  Act,  1876  (39  &  40  Vict.  c.  36), 
as  am^ded  hj  »  munlier  of  later  Acts  (i);  to  tlie  Oagbsmm 
and  Inland  Bevoiiie  Act,  1879  (42  &  43  Vict.  c.  21)  s.  8,  as 

amended  by  the  Customs  (Exportation  Prohibitipn)  Act, 

1914  (5  Geo.  5,  c.  64),  and  by  the  Trading  with  the  £nemy 
and  Export  of  Prohibited  Goods  Act,  1916  (6^7  Geo.  5, 
e.  62);  to  the  Exportation  of  Arms  Act,  1900  (63  &  64  Vict, 
c.  44),  as  amended  by  the  Customs  (Exportation  Restriction) 
Aot,  1914  (5  Geo.  5,  o.  2),  and  for  the  dim^  o£  the  late 
war  hy  the  Gnstoms  (Exportation  Eestriotion)  Act,  1916 
'5  &  6  Geo.  5,  c.  52);  and  to  the  Pacific  Islanders  Protection 
Acts,  1872  ^d  1876  (35  &  36  Viet.  c.  19;  38  &  39  Vict, 
c.  61). 

When,  however,  the  adventure  is  not  itself  unlawful,  the 
fact  that  in  the  performanoe  of  the  voyage  a  laW  leLative  to 
nmgation  is  oontivfieiied  does  not  make  the  insaianoe  void 

unless  the  assured  wias  aware  of  the  illegality  at  the  tinne 
when  the  insurance  was  made,  or  was  hinaiself  a  party  to  the 
illegality  (j).  Mere  knowledge  on  the  part  of  the  assnied 
that  tiieie  is  some  illegality  in  the  perfoimanoe  iji  the  voyage 
does  not  make  him  a  party  to  the  illegality,  when  he  has  no 
oontrol  over  the  navigation  of  the  ship  (k) . 

This  principle  applks  when  the  innocent  assured  is  the 
owner  of  the  ship,  as  well  as  when  the  insurance  is  made  for 
other  parties  (l),  and  an  authority  from  the  owner  to  the 
master  of  the  ship  to  do  an  illegal  act  will  not  be  implied 
^m  the  general  powers  of  the  latter.   Thus,  where  the 

(i)  Some  of  the  amending  Acts,  i.e.,  the  Customs  (War  Powers)  Acts, 

1915  and  1916,  were  only  in  force  for  the  duration  of  the  late  war. 

(/)  Mar.  Ins.  Act,  1906,  a.  41;  Farmer  v.  Legg  (1797),  7  T.  R.  186; 
Cnrateini  v.  Allnutt  (1813),  3  Camp.  497;  Metcalfe  v.  Parry  (1814), 
4  GMnp.  125;  Cvnud  v,  Hyde  (1858),  E.  B.  &.  E.  670;  27  L.  J.  Q.  B. 
m-,  CwMud  V,  Hyde  (1859),  S  S.  It  B.  1;  8»  L.  J.  O-  B.  6;  Dndgeui 
p.  ¥9mM»  (1874),  L.  R.  9  Q.  B.  591;  Wilmi  «.  Bukiii  (1895), 
U  B.  1  Q.  B.  Itt.  8m  Hobfai  v,  H«uii^  (1M5),  17  O.  B.  K.  B. 
791;  U  L.  J.  C.  P.  117.  Urn  v,  HoUiiigmik  (1797),  7  T.  B.  199,  h 
not  consistent  wiOi  the  later  itemkna;  see  mnU,  §§  799,  7M. 

(/;)  Cunaid  v.  Hyde,  supra, 

(I)  DiMlfecHi  V,  Pemhrokf, 
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master  of  a  ship  bound  on  a  voyage  fromi  British  North  9m*,  71> 
America  to  England,  after  the  1st  of  September,  loaded  part 
of  a  dmber  oargo  on  (took  contrary  to  the  pmmmiis  ol  the 
Customs  Consolidation  Act,  1853  (16  &  17  Vict.  c.  107),  and 
sailed  without  the  certificate  required  by  that  statute,  the 
Exchequer  Chamber  held  that  the  owner  could  lecoyer  on  a 
policy  on  the  freight  of  the  voyage,  though  the  master  had  a 
^neral  authority  to  stow  the  cargo  (m). 

Evm  where  the  oonfiequence  of  an  illegality  in  the  per- 
fornMuioe  of  the  voyage  was  the  ctHidemxiation  of  the  ship 
for  a  breach  of  the  Pacific  Islanders  Protection  Act,  1872, 
it  was  held  tliat  an  insurance  by  the  innocent  shipowner 
Was  not  void,  ami  that  he  could  leoover  as  tot  a  loss  hy 
l)arratry  {n). 

746.  Besides  the  Acts  of  trade  and  navigation  already  Treaties  of 
^referi-ed  to,  our  commercial  intercourse  with  different  statee  ™fjfjhe 
is  mainly  regulated  hy  oomknerdal  treaties,  which  have  at  ^ 
<iilSmnt  times  been  enteted  into  hetwe^  our  own  oomi^txj 
and  the  principal  maritime  states  of  Europe  and  America. 

"  Every  treaty,"  says  Lord  Stowell,  "  is  part  of  the  private 
law  of  each  of  tibe  ooimtri^  wlMk  are  parties  to  it,  ajad  is  as 
binding  on  the  subjects  of  each  as  any  part  of  their  own 
municipal  laws  "  (o).  Consequently,  all  insurances  on  ships 
-or  goods,  navigated)  conveyed  contrary  to  the  provisions  of 
^y  oomrnaroial  treaty  subsisting  between  our  own  country 
and  any  foreign  state,  are  inopemtive  and  void,  on  the  same 
principle  as  those  effected  on  trading  adventures  which  con- 
travene the  positive  prohihiti<Mis  of  our  own  statutes  (p). 

747*  It  is  wh^  the  Acts  of  Parliament  or  treaty  regula-  Enactments 
tions  form  paxt  of  the  general  commercial  policy  of  the  for  a  collateral 

.         °  AT       ,f  purpose  do 

-empire  that  a  violation  of  their  pfovisiDiiB  renders  illegal  thd  not  affect  the 

insurance. 

(m)  Wilson  v.  Bankin,  supra. 

(»)  Australasian  Ins.  Co.  v.  Jackson  (1875),  33  L.  T.  N.  S.  2S6. 
(o)  In  the  case  of  the  Eenrom  (1799),  2  C.  Rob.  1,  6. 
00  Be-d  WUson  v.  Marryatt  (1798),  8  T.  B.  31;  8.  C.  in  the  Ex.  CSi. 
iim),  1  B.  &  P.  430;  and  Bird  v.  Appleton  (1800),  8  T.  R,  562. 
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tratiie  or  voyage,  and  avoids  the  insurances  which  are  canicd 
on  or  elected  in  contravention  of  their  terms.  The  sain:^ 
consequences,  it  has  been  held,  do  not  necessarily  follow  from 
the  violation  of  Acts  of  Parlianienf,  which,  though  connected 
with  the  trade  and  navigation  of  the  country,  arc  yet  passed 
for  a  ec^teral  purpose.  Thus  tbe  want  of  a  writt^  agree* 
ment  with  the  crew,  in  the  fonii  and  of  the  contents  required 
by  the  Merchant  ^Seamen's  Act  1^5  &  6  Will.  4,  c.  19),  was 
held  not  to  render  a  voyage  illeg&l,  and  oonsequently  an 
insufanee  thereon  void  (g),  nor  the  ship  unseaworthy  (r). 

748.  During  tiio  great  maritime  wai*s  arising  out  of  the 
French  Revolution  ^our  government  passed  two  Acts,  one  in 
1797  («),  and  a  second,  re^nacting  the  former,  on  the  renewal 
of  the  war,  in  1802  (f),  with  a  view  of  compelling  all  ships 
not  expressly  excepted  in  the  Act  to  sail  with  convoy,  it 
having  been  found  that,  owing  to  their  neglect  to  do  so,  our 
trade  and  shipping  had  suffered  to  a  very  oonaiderable  eztmit. 
These  Acts,  having  been  only  i>assod  to  continue  in  forco 
during  the  hostilities  then  existing,  expired,  the  tirst  on  the 
fatificaticHi  of  tbe  Peaoe  of  Amiens,  and  the  eecond  on  the 
termination  of  the  war  in  1814. "  Sections  3  and  4  of  the 
earlier  Act  imposed  penalties  for  infringements,  and 
expresdy  provided  that  in  such  case  tbe  insurance  should! 
be  void  and  the  premium  not  recoverable  baek. 

749.  Even  in  the  absence  of  a  provision  specially  avoiding^ 

the  insurance,  a  policy  on  any  subject  for  a  voyage  or 
trading,  contravening  the  terms  of  oooa^onal  Acts  of  Par- 
liament, is  void. 

Thus,  where  during  the  tirst  American  war  an  Act  was 
passed  expressly  prohibiting  all  trading  with  the  province  of 
New  Yock  exoept  m  provisioiiB  lor  the  use  of  the  Bd^tish 
foi-ces,  and  then  only  prgvided  a  lioenoe  were  prodaoed 

(9)  BedBMmd  v.  Smith  (1844),  7  H.  &  Gr.  457. 

(r)  Par  Tindal,  C.  3.,  and  Coltman,  J.,  7  M.  &  Or.  474,  475. 

(»)  S8  €teo.  8,  e.  76. 

(1^  4SOeo.  3.  0.  57. 
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authorizing  their  export,  an  insurance  effected  on  unlicensed 
goods  on  board  a  British  ship,  intended  for  the  New  York 
market,  was  held  illegal  and  void  under  this  statute,  although 
the  commander  of  the  forces  had  by  proclamation  (un- 
authorized, however,  by  the  statute)  allowed  the  entry  into 
New  York  of  sueh  tmlieensed  goods  (m)  . 

Where,  during  the  French  war,  an  Act  had  been  passe  d  Parkiii  r. 
empowering  his  Majesty  to  prohibit  the  exportation  of  all 
naval  stores  without  a  licence,  and  an  Order  in  Council  was 
accordingly  made,  in  which  such  exportation  was  prohibited 
under  penalty  of  forfeiting  the  goods  themselves  and  treble 
their  value;  it  was  held  that  a  policy  effected  "  on  goods  to 
be  thereafter  specified  "  for  an  outward  voyage  waa  rendered 
wholly  void  by  the  assured  including  in  the  specification 
afterwards  made  up  by  him  some  goods,  the  exportation  of 
which  was  prohibited  by  this  Order  in  Council,  he  having 
obtained  no  licence  authorizing  their  exportation  (v) . 

Lord  |£lienb<»rough  in  this  case  declared  that,  although  the 
prohibited  goods  formed  an  exceedingly  small  portion  of  the 

whole  venture,  yet,  as  the  whole  was  sought  to  be  covered  by  ^ 
one  entire  contract  of  insurance,  such  contract  was  entirely 
vitiated.    "  I  have  no  scales,"  said  his  Lordship,  "  to  weigh 
degrees  of  illegality  "  (w). 

750.  In  these  cases  no  licence  at  all  had  been  procured  for  ,5-^^,^,,^  where  • 
the  exportati(»i  of  the  prohibited  goo^,  and  all  were  insured  b^^u^ed 
under  one  policy;  where,  however,  such  licence  had  been 
obtained  by  the  assui'ed,  the  policy  of  insurance  was  held 
valid,  notwithstanding  prohibited  goods  of  other  persons  had 
been  put  on  board  the  same  ship,  but  not  covered  by  the  same 

(w)  Johnston  v.  Sutton  (1779),  I  Dongl.  254.   The  Act  was  16  Geo.  3, 
c.  5  (1775). 

(1;)  F^tridn  V.  Diek  (1809),  2  C!amp.  221;  8.  C.  11  East,  502.  Contrast 
Hagedorn  v,  Basel^  (1813),  2  M.  &  S.  .100,  where,  although  goods  were 
included  in  one  policy,  yet  as  they  in  fact  belonged  to  different  owners, 
only  one  of  whom  was  an  enemy,  the  insurance  was  held  to  be  valid 

except  as  to  the  enemy's  paredl. 
(jw)  2  Camp.  222. 
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policy  {x) .  In  •boHiot  owe,  where  the  wured  had  shipped 
wore  prohibited  goods  than  the  lioeoce  »iiaiari«d,  the  insur- 
anoe  was  held  good  as  to  those  prohibited  goods  protected  by 
the  liemoe,  and       as  to  the  exoew  (ff) . 

In  a  later  case,  before  Lord  Tenterden  in  the  King's  Bench, 
mn  infoimality  in  performing  the  conditions  on  which  a 
licence  for  exporting  gunpow**  had  been  granted  was  held 
to  vitiate  the  entire  insurance  on  a  general  cargo,  all 
bekmging  to  the  same  owner,  and  of  which  the  gunpow^^er 
«Kpor«»d  under  the  Uoence  formed  part  W  The  ground  of 
this  decision  was  that  the  informaUty  in  qoestifm  widered 
the  Uoence  whoUy  void,  so  that  the  case  stood  on  the  same 
gmmd  as  HwHgh  no  Uoence  at  aU  had  been  procured,  aud 
therefore  fell  within  the  general  principle  esteblishcd  in  the 
case  of  Parkin  v.  Dick. 

The  foihywing  curioas  case  shows  Oie  extent  to  which  this 
principle  has  been  carried  by  the  English  Oo«rte:-A  British 
^p  had  been  permitted  to  take  out  a  cargo  of  arms  and 
gunpowder,  on  gi^  *  bond,  as  required  by  law  («),  that 
the  same  should  be  expended  in  trade  ai  the  ooMt  of  Afrwa, 

iwhither  she  was  bound.  An  American  ship,  in  pnrwance  ol 
a  pedm  agrewnent  made  before  she  sailed,  met  her  in  the 
rrrer  C«go  in  oid»  to  take  the-aimaiwd  gunpowder  out  of 
her  there  and  carry  them  to  America.  In  ord»  to  protect 
Oiis  enterprise  an  insurance  was  effected  on  the  American 
gyp  "  at  and  from  the  river  (>)ngo  to  Charleston  it  was 
hi^d,  that  this  intoiwioe  ym  iOtegd  and  wd,  on  the  ground 
that  the  American  ship  was  at  the  ibm  Congo,  in  oid«r  to 
violate  the  lawb  of  the  country  where  the  contract  of  insurance 
:iraa  mada  and  aooght  to  be  €iift»oed  (6). 

(*)  Pieidiell  V.  ABmH  (18W),  4  TwA,  7«. 
(y)  Keir  V.  Andrade  (1816),  6  T^t.  4«8,     Bee  alao  Butler 
Allnutt  (1816),  1  8*aA.  MJ;  «««.«     Oorfea  (1810),  U  Bet,  298. 
(2)  Camelo  v.  Britten  (1820),  4  B.  *  Aid.  li*. 

(a)  33  Geo.  8,  c.  2,  ».  4. 

(ft)  Gibeon  V.  Service  (1814),  5  Taunt.  433;  1  MenhdPe  B.  110; 
8.  C.  Gibfloa  v.  Mair  (1813),  ibid.  39. 
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751.  In  the  following  ca^  a  voyage  was  held  legul,  hecause  Soct.  7Sl- 
fufitified  by  its  object,  though  contravening  the  strict  terms  Voyage  legal 

^  ^  ^     *  •  J   ^  in  fact  but 

of  an  Order  m  Goimdl:— Ooodfl  were  insured  on  a  voj»ge  aot  fai  tetms. 
"  from  London  to  Helmeberg  (a  Swedish  port),  the  Sound, 
and  Copenhagen,  all  or  either  ":  the  ship  sailed  under  false 
clearances  for  the  Swedish  port,  but  with  a  real  destination 
for  Copenhagen,  all  intercourse  with  which  place  was  strictly 
prohibited  by  certain  Orders  in  Council  then  in  force;  as, 
however,  it  was  provcid,  to  the  satisfaction  of  the  jury,  that 
tiio  real  objed;  of  the  v^ture  was  to  carry  pfovisions  to  the  y 
British  armament,  then  supposed  to  be  at  Copenhagen,  and 
not  to  defeat  the  Order  in  Council  by  trading  with  the  enemy, 
the  Gomt  beid  that  the  voyage  was  not  illegiAl;  they  also 
held  that,  though  the  taking  out  a  cleaiaaoe  fwr  a  piaoe  to 
which  it  was  not  intended  to  go  subjected  the  party  to  a 
p^alty,  under  the  stat.l3&14  Gar.  2,c.  11,  s.  3,  yet  there 
was  nothing  iii  the  Act,  on  the  ptineiple  already  referred  to, 
to  make  the  voyage  illegal  (c) . 

752.  The  sovereign  power  of  every  state  has  in  time  of  Voyages  in 
war  a  clear  right  to  establish,  by  prodamation  or  otherwise,  embargo, 
an  embargo  on  all  ships  in  any  port  of  its  dominion;  all 
insurances,  therefore,  effected  on  any  ships,  whether  the  pre- 
pay of  foreigners  or  subjects,  which  sail  in  contravention  of 

sach  embargo  will  be  deemed  in  that  state  to  be  illegal  tad 
void.  Thus,  Svhere  the  British  Government  in  time  of  war 
had  laid  an  embargo  on  all  ships  sailing  with  provisions  from 
any  poirt  in  Ireland,  an  inanranoe  effected  on  a  neutral 
(Venetian)  ship,  in  contravention  of  suoh  ^bargo,  was  on 
this  ground  held  void  {d). 

753.  It  is  generally  laid  down  by  writers  on  the  laws  of  Voyage  illegal 
war  that  the  object  of  every  belligerent  statei  in  time  of  war  is  agamst  our  ^ 

to  inflict  on  the  enemy  all  the  mischief,  and  deprive  him  of 
all  the  advantage,  which  the  law  of  nations  will  jiermit. 


(c)  AikiMon  t;.  Abbott  (1808),  1  Camp.  585;  (1809),  11  East,  185. 
id}  Belniftda  r.  Mottenx  (1785),  1  T.  B.  85,  n.;  1  Byrk,  Ins.  505. 
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^•c*-  As  <Mie  of  the  mam  eouroeB  of  wealth  and  strengdi  to  every 

InwwMww     mercantile  state  cciisists  in  its  Tnaritisne  oomTneice,  the  law  of 

oil  enemy's 

property  Toid.  nations  has  hitherto  permitted  each  belligerent  to  endeavour, 
by  awry  effort,  to  impede  and  annihilate  aach  ccnmnerce,  by 
.pj  destroying  or  making  prize  of  the  enemy's  ships  and  mer- 
chandise; and,  upon  the  same  principles,  the  municipal  or 
common  law  of  eivery  state  has  declared  all  insurances  by  its 
own  subjects  upon  moh.  ships  or  merchandise  to  be  void  (e). 
We  have  elsewhere  had  occasion  to  advert  to  the  course  of 

V 

decisions  by  which  our  Courts  established  that  insuranei  s  by 
or  on  behalf  of  alien  enemies  were  wholly  illegal  and  void  (/). 
We  have  eeen  it  progressively  decided  that  alien  enemies 
could  not  sue  on  such  contracts  in  our  Courts,  either  by  them- 
selves  or  their  agents  {g) ;  that  such  insurances  were  in 
thmiaehres  illegal,  and  ihetdote  that,  althongh  effected 
before  the  breaidng  out  of  hostilities,  yet  they  could  not 
^  protect  an  enemy  against  the  consequences  of  British  capture 

after  war  had  broken  out  (h);  that  no  aetion,  consequently, 
could  be  maintained  upon  them,  even  after  the  restoration  of 
peace,  in  respect  of  such  loss,  or  any  othei*  that  had  taken 
place  during  hostilities  (i) ;  although,  supposing  both  the 
policy  to  have  been  effected  and  the  loss  to  have  accrued 
before  the  commencement  of  hostilities,  the  right  of  the  alien 
enemy  to  sue  upon  such  policy  was  only  suspended  during 
the  oontinoanoe  <^  war,  and  would  revive  upcm  its  close  (/). 

MSSTSSje^  764.  In  the  decisions  just  ref^red  to  the  insurance  was 
wi^tiie^^    gemnllj  ^eoted  on  bdialf  of  eneinies,  to  protect  their 

(«)  Ci.  JwMon  p.  Briefonteni  Ifiiws,  Lid.,  [1902]  A.  O.  at  p.  499, 
per  Ijoffd  BftTflj. 

(/)  Ante,  Part.  I.  Chap.  V. 

(ff)  Brandni  v,  IMitfcl  (1794),  •  T.  R.  2$;  Brutoir  r.  Towers  (1794), 

{hid.  35. 

(70  Furtado  r.  Rogers  (1802),  3  B.  &  P.  191. 

(/)  Ihid.:  Brandon  v.  Curling  (1803),  4  East,  410;  Qamba  Le 

Mosiirir-r  (1803),  ibid.  407. 

(/)  Flindt  V.  Waters  (1812),  15  East,  260,  266;  Harman  v.  Kinj^stou 
(1811),  3  Camp  150;  Bolton  v,  Dobree  (1808),  2  Camp.  163;  Hagedorn 
r.  Bazett  (1813),  2  M.  &  S.  100;  Janson  v.  Driefonteiu  Consoli^afced 
Mines,  Ltd.,  [1902]  A.  O.  484. 
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property  during  war  from  liability  to  British  capture  or  other  Sect.  764. 
casualties:  in  these  we  are  now  to  consider  the  design  was  to  ~ 
protect  the  interest  of  British  subjects,  during  war,  in  trade 
carried  on  Avith  the  enemy  without  the  king's  licence.  The 
question,  therefore,  involved  in  them  was,  whether  trading 
with  the  enemy  during  war,  without  lioence,  was  illegal  in 
British  subjects. 

The  question  came  before  the  Courts  of  common  law  in  the  Potts  v.  Bell, 
case  of  an  insurance  dEEected  by,  and  tat,  a  British  subject  in 
time  of  war,  to  protect  his  intei^st  in  goods  purchased'  by  his 
agent  of  en  enemy  in  the  enemy's  country,  and  shipped 
thence  for  England  without  a  licence. 

The  Court  of  Common  Pleas  decided  that  this  insurance 
was  legal  (A:);  but  the  Court  of  King's  Bench,  after  two 
arguments,  first  by  common  lawyers  and  afterwards  by 
civilians,  and  on  the  maturest  deliberation,  unanimously  held 
that  the  insurance  was  wholly  illegal  and  void  (I). 

This  case,  and  that  of  the  "  Hoop,"  decided  by  Lord 
Stowell  in  the  Admii'alty  Court  shortly  before  it,  have 
established  the  role  that  all  trading  by  the  subjects  of  this  ^ 
country  in  time  of  war,  without  a  licence,  with  the  subjects, 
to  the  country,  or  by  means  of  the  property,  of  the  enemy, 
is  wholly  illegal;  and  all  insurance  to  protect  such  trading 
absolutely  void  (m-). 

V  755.  A  British  subject,  however,  domiciled  in  a  foreign  British  sub- 
country  becomes,  we  have  seen  (w),  for  all  commercial  pur-  ^*  ^^1^* 
posee,  the  subject  of  the  foreign  state;  and  he  may,  if  it  be  a  ^^^.^^^^ 
.  neutral  state,  legally  trade  eVen  with  the  enemies  of  this  of  nendti^Otj, 
country,  and  protect  such  trading  by  a  policy  effected  here(o) .  *'* 

•    (k)  Bell  V.  Gilson  (1798),  1  B.  &  P.  345. 
(l)  Potts  V.  Bell  (1800),  8  T.  R.  548. 

(tn)  Trading-  with  the  enemy  by  subjects  of  an  allied  state  is  equally 
unlawful,  and  renders  the  property  engaged  in  such  trade  liable  to  con- 
demnation in  a  British  Prize  Court:  The  Panariellos  (1915),  1  Brit.  & 
Col.  Prize  Cases,  195,  affirmed  on  appeal  (1916),  2  id,  47. 

(<n)  Ante,  %  98.  ' 

(o)  Tbo  DuaSnt  (1808),  dted  m  4  C.  Bob.  255;  Bell  f;.  Beid,  and 
BoU  f.  BiiUttr  (1813).  1  M.  &  S.  728. 
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may  effieet  a  polioj  on  trading  oarried  on  in  a  wajr 


tvpoald  be  31egal  for  a  Brititli  rabjeot,  but  ia  legalized 

by  treaty  for  the  subjects  of  the  neutral  country  in  which  ho 
is  domiciled  (p). 

We  bave  seen  elsewhere  (g)  that  if  a  neutral  or  a  Biitisb 
subject  continue  in  time  of  war  to  keep  up  a  trading  estab- 
Hriunent  in  a  boatile  state,  all  his  property  ccmnteted  with 
sodi  hostile  firm!  is  liable  to  British  sessnre  as  enemy's 
property  (r).  There  seems  no  doubt  that  all  insurances 
«ffiBctod  bflie  in  time  of  war  by  a  British  subject,  to  protect 
aoeh  property,  wioold  be  held  wholly  iHegal  and  vmd. 

Objection  Where  the  underwriter  intended  to  raise  the  objection  that 
of  illegal 

tnding  witii  llie  iBsmMHMe  was  void  because  effected  to  covwr  a  tiadmg> 
mLr^^  OT0my,  it  was  held  that  he  mnst  take  sooh  objection 

tiftirin  iaUhe  ^y^^  ^^^^  instance:  where  there  was  a  verdict  against  him, 
the  Court  refused  to  grant  him  a  new  trial  in  order  to  avoid 
the  eontrtet  m  this  groood  («). 

■ii^^mngtv  756.  In  order  to  avoid  a  policy  on  the  ground  that  it  was 
hoUtiie  intended  to  protect  a  voyage  to  a  hostile  port,  it  must  be 
f^^""  dearly  made  oot  that  tliefiMp  was  bound  fbr  a  distinot  hostile 
toaalw  destination  at  the  time  of  loss.  Thus,  it  has  been  held  that 
a  |K>licy  to  any  port  or  ports  in  the  Baltic  "  was  legal 
thoogb  mame  ol  those  ports  were  hoetila  to  this  ooiui<zy  and 
no  licence  had  been  obtained;  for  it  was  not  shown  that  the 
ship,  when  captured^  was  sailing  for  a  hostile  Baltic  port  {t), 

(p)  WilMA  V.  ItarrytM  (1798),  8  T.  B.  tl.  This  doM  not  appty  to 
liMM  MbJeotevlMiiiignite  into  the  Mtial  eo^  fk» 
Dos  Hermanos  (1817),  S  Whaiffe.  8.  O.  B.  7t. 

(g)  Ante,  §  97. 

(r)  The  VigUsBliia  (UdS),  1  0.  Bob.  1;  The  FortUnd  (1800),  3  C. 
Bob.  41. 

(«)  Gist  V.  Mason  (1786),  1  T.  R.  88. 

(0  Wright  V.  Welbie  (1819),  1  Chitt.  49;  S.  P.  Anon.  ihid.  See 
also,  as  to  insurance  to  any  port  or  ports  in  the  bland  of  St.  Domingo, 
when  partly  in  possession  of  the  French,  partly  of  King  Christophe, 
Johneon  v.  Gr«aves  (1810),  2  Taunt.  844;  Bladcburn  ir.  Thompson  (1811), 
S  C^p.  61;  MoU^  V.  Tkom^mm  (1811),  2  Gunp.  CIO,  per  Lord 
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^757.  An  insaranoe  on  goods  to  m  MmAy  or  neutral  port,   Siet.  7Sf . 

there  to  be  delivered  to  a  neutral,  is  valid  though  the  neutral  Insurance  on 
Mnsself  be  resident  in  a  poit  of  hostile  occupation  (u) .        resident  in  a 

During  the  unexampled  circumstances  of  the  great  French  S^^ti<m.  ^ 
war,  when  Napoleon,  by  the  Berlin  and  Milan  decrees,  endea-  ^^^^J^ 
voured  to  exclude  English  commerce  from  all  the  ports  of  the  ueutrai 
Continent,  our  Cmfit^  wme  frequently  called  upon  to  decide 
as  to  the  hostile  or  non-hostile  character  of  ports  i«^ch 
were  occupied  by  the  arms,  or  coerced  by  the  power,  of  the 
conqueror  ivlio  aspired,  and  almost  attained,  to  an  universal 
empire  over  Europe. 

Our  CSourts  weie  naturally  desirous  not  to  defeat  any  con- 
tracts made  to  proteofc  ^tish  trade  with  ports  so  situated, 
where  they  could  possibly  be  upheld  in  compliance  with  the 
known  rules  of  the  law  of  nations.  The  principle,  accord- 
ingly, upon  which  they  acted  with  respect  to  such  ports  was 
to  treat  them  as  neutral,  and,  consequently,  all  t^rading  to 
them  as  legal,  in  all  cases  where  they  still  presented  the 
forms  ol  an  ind^^radent  neutral  government,  though  the 
^emy  might  have  audi  a  body  of  troops  stationed  there  as 
effectively  to  exercise  the  real  powers  of  sovereignty. 

Thus,  although  theie  was  an  overwhdming  Russian  force  Donaldson 
in  the  island  of  Corfu,  yet,  as  the  iag  of  the  Ionian  repuWic 
still  flew  in  its  ports,  and  the  republican  government  con- . 
tiniied  to  appoint  a  port  admiral  and  receive  consuls  from 
foreign  states,  Lord  EllenbcMrough  held  that  Corfu  was 
neutral  (i"). 

Similarly,  while  Hamburg  was  in  the  military  oceupation  Hagredom  v. 
ol  Davoust  witk  overwhelming  Frendi  force,  but  the 
Senate  of  Hamburg  still  continued  in  the  full  exercise  of 
sovereign  civil  authority.  Lord  EUenborough  and  the  Court 
d  King's  Bench  h^d  tibal  mmhants  dimiiciled  there  were 
neutrals;  for  Hamburg,  having  still  the  forms  of  hw  own 


(tt)  Brcmley  v.  Heeseltine  (1807),  1  Camp.  75. 
(t;)  Donaldson  v.  Thompson  (1808),  1  Gamp.  429. 
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gtmftmoent,  imust  he  regarded  as  a  neutral  port  though  under 
hostile  occupation  (x). 

So,  in  1811y  "wlieii  oar  oommeroe  mm  totally  excliiided  inm 
Prussia  under  the  Bnlin  decree,  and  no  diplomatic  inter- 
course subsisted  between  the  two  states,  Lord  EUenborough' 
h^d  that,  in  the  aheenoe  of  open  hostility,  Prussia  wfts  not  to 
be  eooaidHed  in  a  tteto  of  ^Mur  with  tids  oonatvy,  anddieie* 
fdre  that  an  insurance  effected  on  the  property  of  a  British 
subject  shipped  hence  for  a  Prussian  port  was  not  illegal  (j^)^ 

^  758.  It  is  for  the  gm&naiimt  of  the  country  to  determine 
in  *idiat  leledoB  aiiy  odier  ooontzy  stands  4o^^  Wber* 

^'wer  our  government,  in  the  course  of  the  war,  by  Order 
in  Council,  Proclamation,  or  other  act  of  supreme  authority, 
d&dmd  an  J  porto  in  ooloBial  or  other  poasesnons  of  the 
enemy  not  to  lie  hos^e,  or  when  sadi  order,  &c.*,  liioagii 
issued  for  another  purpose,  contained  a  recognition  that  there 
were  such  non-hostile  prarts,  a  trading  with  such  ports,  Uiought 
not  diieedy  ataetiioDed  or  permitted  hj  the  Order,  wte  held 
to  he  legal  without  a  licence,  and  insurances  effected  to 
protect  such  trading  were  upheld  as  valid.  This  principle 
wes  illnstiated  by  deobicHis  of  the  Oourts  with  regard  to 
t&eee  ports  in  tiie  idand  CKf  8t.  Domingo  in  possessien  of 
King  Christophe,  then  in  a  state  of  rebellion  against  our 
'enemies  the  French;  and  it  was  held  on  more  than  one  occa- 
ston,  diet  tisding  betwiaen  tius  eonntij  and  sodb  peels  was 
valid  without  any  lioence  (z) . 

The  executive  power  of  the  state,  being  the  sole  and 
sapeeaie  arbiter  of  all  questions  relating  to  peace  and  WM^« 
may  grant  to  way  such  of  its  subjects  as  it  pleases  any 
privilege  or  lioence  to  trade  with  the  enemy,  or  to  hostile 
ports,  on  any  terms  and  for  any  period  that  may  appear 
eipedient  (a). 

(a:)  Hagedorn  v.  Bell  (1813),  1  M.  &  S.  450. 
(y)  Muller  v.  Thompson  (1811),  2  Camp.  610. 

(s)  Johnson  v.  Greaves  (1810),  2  Taunt.  344;  Blackburn  r.  Thompson 
(1811),  3  Camp.  61;  see  also  Atkinson  v.  Abbott  (1809),  11  East,  135. 
(a)  Cf.  Vaodyck  v.  Whiimom  (1801),  1  East,  475;  Schxoeder  v.  Vanx 
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V^TSO.  A  neutml  state  is  one  which,  on  the  hreaking  out  of   Bmot.  759. 

war  hetween  any  two  or  moi-e  Powers,  continues  in  a  state  of  morality 

.  imdertMiaw 

peaoe,  and  wiK)Uy  ahetains  from  taking  any  part  m  the  of  iMtUms. 

Such  is  the  definition  generally  given  of  neutrality  by  the 
writers  upon  puWc  law.  The  state  of  neutrality,  in  their 
view  of  it,  rather  imports  the  duty  which  a  neutral  owes  to 
the  belligerents  than  the  relative  situation  in  which  either  of 
the  helliger^ts  may  choose  to  place  the  neutral  state.  But  it 
must  not  he  forgotten  that  it  helongs  to  e^very  state  to  pro- 
nounce upon  the  continuanoe  either  of  amity,  hostility,  or 
neutrality  as  between  itself  and  any  other  state;  and  conse- 
quently there  is  no  cbnht  that  either  belligerent  may  con- 
tinue for  his  own  purposes  to  treat  any  state  as  neutral,  long 
after  such  state  has  ceased  to  observe  towards  him  a  strictly 
i^utial  conduct.  Nations  are  not  bound  to  take  up  every 
cause  of  just  offence,  nor  are  they  of  necessity  to  he  considered 
as  hostile  to  each  other,  if  there  be  a  sort  of  condonation  on 
the  one  side,  for  the  purpose  of  continuing  commerce  with  the 
other,  which  has  given  jnei  cause  of  offence.  The  termf 
neutrality,  in  a  more  enlarged  sense,  may  he  extended  to 
signify  this  kind  of  permitted  relation  between  any  two 
states,  after  the  right  to  its  cimtinaance  has  been  forfeited  hy 
ono  of  them  (&). 

'^760.  The  following  rules  embody  the  most  important  Ftindpal 
duties  of  neutrality  according  to  our  Prize  Law*.    Their  awtoh, 
infringement  renders  neutral  voyages  BXtd  neutral  trading 
illegal  from  the  heUigerent  point  of  view,  and  consequently, 
in  the  Courts  of  the  belligerent  state,  avoids  insurances 
designed  to  (Nrotect  them: — 

1 .  Neutrals  must  not,  during  the  continuance  of  hostilities, 
furnish  the  enemy  with  warlike  stores  or  other  articles  which 

(1812),  15  East,  62;  Bobioaon  v,  Tooray  (1813),  1  M.  &  &  217;  BiM&«r 
«.  AnOey  (1816),  5  li.  &  S.  25. 

(b)  See  the  judgment  of  Loid  EUenboMN^li  in  Hagedom  v.  Bell 
(181S),  1  H.  ac  S.  iMj  459. 
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am^  ft<K  axe  directly  ancillary  to  wlarlike  purposes,  and  which  are 
^  IfMMinillj  tknftmim^  oontrdbftiid  of  wax  (o). 

2.  Neutrals  must  not  engage  in  voyages  or  carry  on  traffic 
in  violation  of  blockadee,  established  by  a  belligerent  state 
md  nudntftined  iMl  an  affeetire  fofoe. 

3.  Neutral  states  must  not,  in  time  of  war,  engage  in  the 
pifikgad  eoiU»i«l  or  ooasting  tnde  of  the  enemy,  which  in 
time  of  peace  "wbb  not  open  to  Aent,  hat  »Mj  confined  to  the 
subjects  of  the  enemy  state. 

4.  A 11  nhijM  M»  liable  in  time  of  iw»r  to  be  aearched 
%  belligei«nt  craisers,  in  Ofd^  to  aaoo^tain  ikm  nadmiali 
charajcter  and  whether  they  are  carrying  on  any  traffic  pro- 
Mbited  by  tbe  lawa  of  war. 

§.  Enemy's  goods  were,  nnder  the  (Ad  estabHslied  law  of 
nations,  not  protected  from  seizure  by  being  carried  in  neu- 
tnd  flhipa.  The  Declaration  of  Paris,  howcfv^er,  introduced  a 
different  mie  among  the  PowSen  tiiat  have,  a^&md  thereto  {d) 
in  these  terms:  The  neutral  flag  covers  enemy's  -goods,  with 
tbe  exception  of  contraband  of  war  "  (e).  But  even  under 
the  old  nde  the  carriage  of  enemy's  goods  'wns  no  yiolatioa 
of  neutrality,  and  imposed  no  forfeitore  on  the  rest  of  the 
Yenture  belonging  to  other  owners. 

•  (<?)  A  fortiori,  a  neutral  vessel  acting  as  a  transport  or  fleet  auxiliary 

in  the  service  of  a  belligerent  commits  a  breach  of  the  duty  of  neatnlity, 
for  which  she  is  liable  to  condemnation.  See  Tlie  FriendBhip  (1807), 
6  C.  Rob.  420;  The  Orowsmbo  (1807),  iMd.  420;  The  Buigor,  [IMS J 
P.  181.  Of.  Tlie  Ahrina,  [1918]  A.  C.  444;  Tbe  Sfiiliiod,  A.  0. 

718.  l!he  earriag«  of  dcspatite  for  »  htOigenBi  mmj  alw,  imleaB  done 
iuweai%,  be  •  nMkm  of  tbe  duly  of  mn^Mty  and  inyolve  the  con- 
toBsto  of  Hm  twmL  See  Tbe  Atalanta  (1807),  6  C.  Rob.  440;  The 
CbieBM  (1887),  Wd.  481;  The  Madison  (1810),  Edw.  Adm.  R.  224; 
tte  Bapid  (1810),  ibid.  228.  Art.  I.  of  The  Hague  Maritime  Conven- 
iion.  No.  XI.  of  1907,  declares  that  the  postal  correspondence  of  neutrals 
^^^H  or  beUigerents,  whether  official  or  private,  is  inviolable,  and  therefore^ 

^^^^B  the  rule  should  not  apply  to  the  carriage  of  mails. 

^^^Bj  (d)  See  ante,  §  672. 

^^^H  (tf)  In  The  Dirigo,  [1919]  P.  204,  the  Crown  contended  that  this 

^^^H|i  provision  only  enured  for  the  benefit  of  the  neutral  shipowner,  and 

^^^^■1  therefore  gave  him  alone  the  right  to  complain  of  the  teisnro  of  ike- 

^^^■1  ^oods;  but  Lord  Sterndale  held  thai  the  Dedaration  protected  tiie  gooda 

^^^^H  fhemBelves. 
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In  the  case  of  a  war  between  foreign  states,  oar  Courts  9mik.f^ 
TOOOgnize  the  rights  of  British  subjects  and  other  neutrals  to 
carry  on  their  tra^  with  a  beUigereat  (subject  to  the  other 
belligerent's  right  d!  oaptare) .  CSonseqiwnay  the  carriage  of 
contraband  goods,  or  voyages  in  breach  of  Wockade,  are  not 
ocHisidefed  ilLegai  (/);  and  it  necessarily  follows  that  insur- 
ances on  suoh  goods  wr  voyages  are  not  illfigal(^).  If,  how- 
ever, the  nature  of  the  risk  be  not  disdosed  to  ^  nadar- 
♦writer,  he  will  be  entitled  to  avoid  the  insurance  m  the 
ground  of  oonoealment. 

We  will  consider  briefly  ihe  c<Mi8equenceB  of  some  of  the 
more  important  breaches  of  neutral  duty,  as  far  as  they  bear 
on  the  validity  of  contracts  of  nuarine  insurance. 

761  The  first  and  most  important  restriction  is  on  the 

Insurances 

supply  to  a  belligeient,  by  a  neutral,  of  articles  which  are  ^^^jj^l 
c(mtraband  of  war.    The  natural  question  then  is,  What  war. 
ai'ticles  of  commeroe  are  contraband  of  war? 

Grrotius,  in  a  dassification  which  has  been  adopted  in  our  ^^t  artulw 
Prize  Law  and  that  of  the  United  States,  divided  aU  articles  ^^^^ 
of  commerce,  with  reference  to  this  subject,  into  Uiree  caayilfaytion 
classes:— (1)  Articles  such  as  arms  and  ammunition,  which  o'^^iotiiM. 
are  of  use  in  war  only        (2)  Articles  which  are  of  no  use 
in  w&r,  but  aie  only  luxuries;  (3)  Eaw  materials  which  may 
be  wrought  up,  or  articles  which  may  be  used,  for  the  pur- 
poses  of  war,  but  which  are  also  of  use  for  peaceful  purposes, 
and  are  h«ioe  tiequently  turned  artiides  aneifUis  usm  (»). 

With  regard  to  the  two  former  classes  there  never  has  been 

(/)  Ex  parte  ChavasBo,  In  re  araadxrook,  pec  Lord  Weetlwry  QMS), 
U  L.  J.  Bank.  17;  The  Hekn  (ISW),  L.  R.  I  A.  &  B.  1;  CSaine 
Palaoe  SB.  Co.,  [1907]  1  K.  B.  at  p.  «7tl.   See  also  Tbe  Saatiasima 
Trinidad  (1822),  7  Wheaton,  288,  and  Bieliardaon  v.  Haine  Ins.  CSo. 

(1809),  8  Maaa.  Ktt. 

(g)  Doer  F»«>i«fanmi  (vol.  L  p.  755)  tiiat  an  insurance  footed  in  a 
aeotna  oomttry  on  a  voyage  to  a  blockaded  port  is  illegal,  and  relies  on 
Harratt  v.  Wise  (1829),  9  B.  &  Cr.  712;  Naylor  v.  Taylor  (1829),  ibid. 
718;  and  ICedeiros  v:  HiU  (1832),  8  Bing.  231.  These  cases  are, 
however,  inooncluaive,  and  cannot  prevail  against  the  later  authorities. 

(A)  See  also  Azuni,  Diritto  Marittinio,  c.  iii.  art.  2,  vol.  ii.  p.  181. 

(0  Gioliiie,  De  Jure  Belli,  lib.  iii.  c.  1,  s,  v.  §  1. 
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8«ct.  761.  any  doubt;  the  instrumenta  hdli,  wliioh  form  the  first  class, 
have  always  been  held  contraband  of  war;  and  the  articles 
of  mm  I11X1117  nerar.  It  is  with  regard  to  the  third 
dass,  or  artidee  opietpilM  hmm,  t^t  the  great  mioertainty  has 
prevailed;  neutral  states  having  uniformly  contended  in 
mgard  to  these  articles  for  freedom  of  commerce,  while 
lieIUgBW»tB  have  iaetsted  cMt  the  rigoar  ol  imr.  Attenqptsto 
fix  a  settled  list  of  contraband  artidee  were  never  so  difficult 
as  at  present,  when  the  system  and  means  of  warfare  are  the 
subjeot  of  oopatapt  change  ijc), 

TIm  Amsd  Keolfality  of  178G,  and  again  of  1801,  was  a 
oonfedMatiou  of  the  northern  Powers,  headed  by  Russia,  the 
object  of  which  was  to  insist,  amongst  other  things,  that  no 
artidiM  ahcmld  be  deeoied  oolitiafauMi  ef  war,  eaKwpt  those 
which  were  actually  wrought  up  into  the  f'oem  iji  instmmenta 
of  offensive  or  defensive  warfare  (£) . 


Article*- 
€neipiti$  mwsj 


question  is, 
for  what 


762.  Some  articles  aiioupUu  urns,  which  are  in  their  nature 
peenliaily  aeiviceafale  in  wazflKre,  mitoaak  directly 
used  for  riiiplMulding,  have  invariably  been  held  to  be 

contraband. 

The  criterian  wtiereby  to  determine  whether  other  articles 
rnicipitU  Mmu  are  ocmtraband  or  not  is  the  object  for  whidi 

they  are  destined — ^whether  for  the  ordinary  uses  of  life,  or 


(k)  See  Azuni;  Diritto  Marittimo,  c.  ii.  art.  5,  for  the  provisions  of 
treaties  on  this  subject,  anterior  to  the  French  Revolution.  It  is  the 
practice  of  most  states,  on  the  outbreak  of  hostilities  in  which  they  are 
engaged,  to  issue  proclamations  specifying  the  articles  which  they  will 
treat  as  contraband.  The  Dedaraticm  oi  London  adopts  the  threefold 
riliMiflwitinn  of  Qmdm,  aaA  MtttaiiM  (arte.  22,  24)  liste  of  artiidoi 
w^A  maj  withort  mUm  ba  tumM  m  abtofaito  or  omiditioMl  oontn- 
(ari.  S8>  a  Hufc  <tf  aiiiaUi  wUdi  an  Bmm  to  ba  teoMd 
1;  but  in  tiie  late  war  H  won  beeame  obvious  that  many 
ondtted  articles  oc^  to  be  InflMad  in  ttwlMiaf  ateoiatew  rtmmnml 
oontraband.    See  post,  §  763. 

(/)  2  Azoni,  Diritto  Marittimo,  e.  ii.  art.  5,  pp.  131,  137.  Most  of 
the  naval  Powers,  except  Britain,  acceded  to  the  Armed  Neutrality  in 
1780.  The  principles  of  the  armed  confederacy  were  abandoned  in 
1793  by  the  naval  Powers  of  Europe;  in  1801  they  were  attempted  to  be 
revived,  but  the  attempt  was  immediately  repressed  by  England,  and  in 
the  coarse  oi  that  year  finally  abandoned:  1  Kent,  Com.  126,  127. 
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if  the  latter,  they  are.  Thei^ora  they  are  now  usaally  called  articles 
conditional  contraband.    The  nature  of  the  port  to  which  destined? 
they  were  sent  used  to  beooneidbwd  the  best  practical  test  of  ^^^^^ 
this  qoeetiiMii.  If  tlie  port  mere  a  gemal  comliiBieial  one,  it  of  this  ques- 
was  presumed  that  the  articles  were  going  for  cml  use,  be  the  nature 
though  occasionally  a  ship  of  war  might  be  constructed  in  ^V^^  th^*** 
til&t  port;  but  if  tfae  fm^  piedom^oal^  dMu»cter  of  the  were  sent, 
port,  like  Brest  in  Franoe,  or  Portsmoath  in  Ikigiaiid,  were  - 
that  of  a  port  of  naval  equipment,  it  was  presumed  that  the 
articles  w«»  going  for  military  use,  thoug-h  it  was  possible 
they  might  ha;?ebe«iap|died  to  dvil  eifflMinjpti<Mi  (i»).  This 
test  has,  however,  lost  most  of  its  worth  in  this  age  of  rail- 
way conveyance,  when  in  most  civilized  countries  goods  can 
easily  be  txaai^orted  by  land  from  (me  pkee  to  another. 

By  art.  33  of  the  Dedaration  of  Loodkm  omiditiooal  con-  TMin 
traband  is  liable  to  capture  when  destined  for  the  use  of  ^J^^ 
the  anned  fiasGM  or  <tf  a  government  department  of  the 
«iemy  (unless  in  tte  latte  case  it  cannot  in  faot  be  lued 
for  the  purposes  of  the  war) ;  and  by  art.  34  such  a  destina- 
tion  is  presumed  if  the  goods  are  consigned  to  enemy  autho- 
iities,  to  a  lander  (commeroant)  eetabliflhed  in  the  enemy 
country  who,  as  a  matter  of  oommmi  faiowledge>  supplies 
goods  of  this  kind  to  the  enemy,  or  if  they  are  being  sent 
to  a  fortified  place  of  the  enemy,  or  to  a  place  serving  as 
a  base  for  his  MrmiBd  fmeea. 

The  Order  in  Council  of  the  20th  August,  1914,  by  which  Teste  in 
the  Declaration  of  London  was  adopted  and  put  in  force  co^^^ii^" 
with  certain  mod^tums,  declared  that  the  distinction  i9U-i»i6. 
referred  to  in  art.  33  should  also  be  presuflwd  to  exiit  if 
the  goods  were  consigned  to  or  for  an  agent  of  the  enemy 
gtate  or  to  or  for  a  mfflohant  or  other  person  under  the 
control  of  liie  autiuNitiee  of  ih»  mmy  state.  Furttor 
modifications  were  made  by  subsequent  Orders  in  Ooundl, 
and  finally  the  Order  of  the  7th  July,  1916,  by  which  the 


im)  The  Jonge  Margaretha  (1799),  1  C.  Bob.  189.  See  alao  The 
Ueptunus  (1800).  3  C.  Bob.  108. 
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Declaration  of  London  was  abrogated,  after  rooitiiig  that 
aeaoQiit  id  tbe  ehai^ged  ooiid&tioiui  oi  oonteem  a&d  the 

diveraity  of  practice  donbte  might  arise  as  regards  some 
rules  which  Great  Britain  and  her  allies  regarded  as  being 
in  conformity  with  the  law  of  ]iatioiiB»  dMkrad  that  the  ho6* 
tik  dettmalaoD  required  to  A»  omMlMBiiation  ci  oonti^- 
band  should  be  presumed  to  exist,  until  the  contrary  was 
dhown,  if  the  goods  were  consigxted  to  or  for  an  enemy 
m^uaoi^f  or  an  agmit  <^  ikib  enemy  stale,  or  to  <v  for  a 
peiflon  in  territcnry  belonging  to  or  occupied  by  the  enemy, 
or  to  or  for  a  person  who  during  the  war  had  forwarded 
oontraband  ^ooda  to  mek  aothodty,  agmit  or  pefson,  or  if 
tlie  goods  wem  eenng&ed  "  to  <wder,"  or  if  the  ship's  papers 
did  not  show  who  was  the  real  consignee  of  the  goods  (ji) . 

763.  In  eariier  ^mm  tMfs,  naval  stoves,  tiiBtber,  and  all 
oth«r  malwide  Whioh  servo  directfy  for  the  purposes  of 

shipbuilding,  were  generally  held  to  be  contraband  of  war, 
unless  excepted  by  particular  treaties  (o).  Sail-eloth  was 
hM  to  be  oniveiaally  ocmtraband,  ewm  when  destined  to 
ports  of  mere  mercantile  naval  equipment  {p) .  Tallow  was 
held  not  to  be  contraband  unless  destined  for  a  port,  such  as 
Bmety  of  mere  hostile  eqnlpoMat  (p),  Ooidagie,  g^Mierally 
speaking,  was  held  to  be  oontraband;  and  so  were  anchors 
and  all  other  aarmamenta  TUtvis  (g).  Sulphur  and  saltpetre, 
as  being  main  ingredients  of  gnnpowder,  were  almost  in- 
variably regaided  as  oontinbaad,  aod  weoe  admitted  to  be 

(«)  It  was  held  that  the  ship's  papers  did  not  show  who  was  the  con- 
s%iiee  whmn  tiie  ridpper  letained  oonttol  by  consigning  the  goods  to 
himmU  mr  Ida  ageirt:  Tkm  Hd%  OiaT,  [1S1»]  A.  C.  m;  The  Kronprina 
awtoT,  [ms]  p.  im;  The  Unia,  [mO]  A.  O.  809;  or  iriiare  the 
person  to  whom  tiie  gooda  were  made  delivemUe  by  the  Mil  of  ladii^  waa 
a  mere  dummy  without  any  real  control  over  the  gooda:  The  T^S^fmn^ 
[1918]  A.  C.  461;  The  Eijn,  [1917]  P.  146;  [m9]  A.  C.  M«;  TW 
Sydland,  [1917]  P.  161,  n,  Cf.  The  KmpfiaaaaaiB  Vietoria,  [1919J 
A.  C.  261. 

(o)  See  Bntherfortii,  Ina.  lib.  i.  e.  9. 
ip)  The  H^twNU  (1899),  S  C.  Bob.  108. 
(f  )  The  Jooge  Hargaretha  (1799),  1  C.  Bob.  194. 
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80  evon  by  the  terniB  of  tbe  Armed  Neutrality  (r) .  Tar,  Sect.  76a. 
pitehy  and  hemp  w&ce  ako  hM  to  bo  osa^nktati  in  the  kst  ^ 

French  war  (5) . 

Provisions,  generally  speaking,  were  not  treated  as  con-  Pfcovisiona. 
traband,  especially  if  they  were  the  {Nrodnoe  of  the  country 
-which  exported  them,  unless  they  were  directly  sent  for  the 
supply  of  a  military  force  or  in  relief  of  besieged  or  block- 
aded places  (0. 

Coal  being  used  Iot  a  gneat  number  of  innoo^  purposes  is  OoaL 
in  its  nature  an  article  ancipitis  usus,  and  although  no 
English  Prize  Court  had  been  called  upon  to  decide  as  to 
its  quality,  the  dedanUions  of  British  goveniin^ts  showed 
An  intention  to  consider  it  contraband  or  not  according  to. 
•oircumstanoes  (m)  . 

At  the  oomiBiijMnpnt  of  the  bite  European  war  the  Contraband 
British  Government  issued  a  Prodamation  which  specified  tmr. 
the  articles  which  they  intended  to  treat  as  absolute  and 
<X)iiditional  contraband  respectively.    Tbe  lists  were  short 
and  identical  ivith  tliose  contained  in  arts.  22  and  24  of  the 

(r)  Azuni,  Diritto  Marittimo,  c.  ii.  art.  5,  vol.  ii.  pp.  1S7, 188. 

(s)  The  Twee  Juffrowen  (1802),  4  C.  Rob.  242;  The  Maria  (1799), 
1  C.  Rob.  340,  372.  Pitch,  tar  and  hemp,  the  produce  of  neutral  state% 
•owned  by  tJieir  subjects  and  carried  in  neutral  ahips,  were,  hsmwrn, 
htAd  to  be  Bubjeet  to  the  right  of  pre-emption  only,  instead  of  ooaiaoar 
tion,  or  were  even  reatox«d:  ibid.;  The  Apollo  (1802),  4  G.  Bob.  158. 

(0  The  Jonge  Margaretha  (1799),  1  G.  Bob.  189,  193.  See  1  Emk, 
Om,  185,  collecting  Oie  authorities.  In  the  l^wneo-Cluoeoa  War 
-of  1885,  Ffanee  aaaeried  tiM  principle  tiuit  it  is  faiwfal  to  reduee  an 
^emy  by  famine  (a  principle  put  forwMd  by  her  emwitwi  in  17M,  and 
in  theory  then  maintained  by  England:  see  Wheaton,  History  of  the  Law 
-of  Natkma,  878—880),  and  deokured  zke  to  be  oontraband  of  war.  The 
British  GoTemment  pvoteated  against  <his  attempt  to  treat  provisions 
iadisoriminatoly  as  contraband;  but  the  early  close  of  the  war  left  the 
•question  unsettled  (see  Pari.  Papers,  France,  I.  1885).  In  the  war 
with  Japan,  Russia  at  first  declared  provisions  to  be  absolutely  contra- 
band, but  afterwards,  in  consequence  of  the  strong  representations  of 
neutral  governments,  agreed  to  regard  tiiem  as  only  conditional 
■<x>ntraband. 

(u)  Soe  Hansard,  3rd  Ser.  vol.  203,  p.  1093;  Pari.  Debates,  4th  Ser. 
vol.  56,  p.  656.  France  declared  coal  not  to  be  contraband  in  1870, 
while  Prussia  strongly  maintained  the  contrary.  In  the  war  between 
Russia  and  Japan  the  former  Power  declared  coal  to  be  contraband;  the 
latter  placed  it  in  the  list  of  articles  conditionally  contraband. 
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_  Bedamtioii  oi  London,  except  that  aircraft  and  the  acces- 
sories thereof  Wanie  absolute  instead  of  conditional  contra- 
band.  A&  the  war  progressed  considerable  additions  were 
.  aiMb  lo  tbe  Ikte,  and  thd  Fmlanaation  of  tlie  2nd  July, 
1917,  which  consolidated  those  .pre\iouslj  issued,  specified 
thirty-four  articles  as  being  conditional,  and  nearly  two 
himdiod  artades  as  being  abedlttte  ocmteband.  The  &ial 
list  of  absoiote  ctmtraband  indnded  not  only  arms,  pro- 
jectiles, explosives,  warships,  armour  plates  and  other  articles 
of  a  distinctively  military  ohaiaotw,  but  also  barbed  wire, 
ailw  and  secnri^,  motor  vdiicles,  hides,  alcohols, 
mineral  oils,  lubricants,  rubber,  silk,  cotton,  wool,  starch, 
tar,  hemp,  sulphur,  and  many  chemical  preparations  and 
other  flobslaaeeB  used  in  the  nuniafac^aMpe  of  the  nnmerona 
aftides  employed  in  modem  warfare.  Among  the  articles 
treated  as  conditional  contraband  were  foodstuffs  (x),  forage 
lor  animals,  imk,  harness,  mk  and  fats,  railway  matmdb, 
<iiotbing  soilaUe  for  use  in  war,  and  Tosseis  and  craft  of 
all  kinds. 

^    Art.  1  of  the  Hague  Gonvention,  No.  XI.  of  1907,  declares 
that  the  postal  emespcmdHioe  both  of  nonteds  and  of  beili- 

g^r^ts  is  inviolate  on  the  high  seas.  It  was  held  that  the 
article  did  not  protect  contraband  articles  which  the  Germans 
attempted  to  import  in  l^ter  or  paioeis  mails  {y) . 

Ooiltiaband  artk^  are  said  to  be  of  an  infections  nature, 

contaminating  whatever  of  the  cargo  and  of  the  ship  belongs 
to  the  same  owner,  so  as  to  render  them  liable  to  seizure  and. 
oonfisoataon  (z), 

(.r)  Cotfee,  cocoa-beans  and  sausage  casings  have  been  held  to  be  food- 
stuffs: see  The  Sydland,  [1917]  P.  161,  n.;  The  Rijn,  [1917]  P.  145; 
[1919]  A.  C.  546;  The  Cometa  (1916),  2  Brit.  &  Col.  Prize  Cases,  306; 
bat  not  borax,  although  it  is  used  as  a  preservative  for  foodstuffs:  The 
Pragreso  (1917),  2  Brit,  k  Col.  Priie  Cases,  430. 

(jr)  The  Smils  1  Brit,  ft  Col.  Prise  dues,  281;  The  Tubantia 

(1916),  as  T.  I*.  B.  m.  See  also  Tlie  Kooardam  (No.  2),  [1920]  A.  C. 
MIA 

(«)  Hie  Staadt  Embd^  (1798),  1  C.  Bob.  26;  The  Bingende  Jaoob 
(1798),  ibid.  89;  The  Jonge  Tobias  (1799),  ibid,  829;  The  Eronprinsesaan 
Margareta,  [1917]  P.  114;  [1021]  W.  N.  22;  The  Poetriio  (1917),  8 
Brit.  &  Col.  Prioe  Cmos,  276;  The  Paraaa,  [1919]  P.  249;  [1921] 
W«  N.  22* 


7d3a.  In  the  last  Frenell  war  the  only  penalty  imposed  on  Sect.  7eaa. 
the  shipowner  lor  having  oontxahand  articles  on  board  was  Penalty  for 

...     carriage  of 

the  loss  of  freight  and  expenses,  unless  there  was  fraud  on  the  contraband. 


part  of  the  ship  for  the  purpose  of  protecting  the  contraband 
artielea  hj  a  false  deatinatiofi  or  &dae  papers,  which  auhjected 
the  ship  also  to  (xmfiecation  (a) .    There  was  some  aathority 
in  the  judgments  of  Lord  Stowell  'for  the  stricter  rule  that 
if  the  8hip<mit«r  ia  privy  to  th©  carriage  of  the  contraband 
goods,  the  vessel  is  mvcdved  in  Hieir  fate  (6),  but  t^are 
was  no  case  in  which  the  ship  was  condemned  in  the  ahe^oe 
of  misconduct.    Several  of  the  Continental  states  had  rules 
which  made  the  ship  liable  to  forfeiture  when  a  certain 
proportior  of  th©  cai^  was  contraband  (c),  and  this  prin- 
ciple was  adopted  in  the  Declaration  of  London,  art.  40  of 
which  pfovidea  "  that  the.  vessel  may  he  condemned  if  the 
contraband,  reckoned  dth«-  by  value,  weight,  volume  or 
freight,  forms  more  than  half  the  cargo    (d).    In  the  late 
war  the  question  was  fuUy  considered  in  The  Hakan  (c\ 
a  case  of  a  Swisdish  vessel  oaptu^  while  eunying  a  full 
cargo  of  salted  fish  to  Germany.    Sir  Samuel  Evans  held 
that  apart  from  art.  40  of  the  Deelaratioin  of  London,  the 
Prize  Court  was  justified  in  accepting  ae  part  of  the  law 
of  nations  the  rule  that  the  vessd  might  be  condemned  where 
the  contraband  formed  more  than  half  the  cargo;  but  his 

(a)  The  Mercurius  (1799),  1  C.  Rob.  288;  The  FrankUn  (1801), 
3  ibid.  217;  The  Edward  (1801),  4  ibid.  68;  The  Ranger  (1805),  6  iOid. 
125.  See  The  Jeanne,  [1917]  P.  8;  but  the  Court  can  exercise  a  dis- 
cretion in  exceptional  cases,  and  in  The  Prins  der  Nederlander,  [1920]  P. 
216  (under  appeal),  Sir  Henry  Duke  allowed  the  freight  of  a  cargo  of 
conditional  contraband  which  the  shipownms  were  inaooe^atly  carrying 
to  a  neutod  port. 

(6)  See  The  Jonge  Tobias  (1799),  1  C.  iKib.  329;  The  NeatnOitel 
(ISei),  3  C.  Bob.  296.  In  Carrington  v.  Merehaats'  Ins.  Co.  (1834), 
8  Peters,  495,  the  Sapreme  Oonrt  ai&rmed  the  milder  rule  that  the  ship 
is  only  liaUe  to  forf^tore  when  there  has  been  fraud.    See  also  Tb^ 

Bermuda  (1865),  3  Wallace,  514,  555. 

(o)  See  The  Hakan,  [1916]  P.  at  p.  278,  where  the  raJflS  adopted  by  the 
chief  maritime  states  are  stated  in  the  judgment. 

(^d)  This  rule  was  retained  by  the  Order  in  Council  of  the  8th  July, 
1916  (see  ante,  §  672,  note  (A;),  which  rescinded  the  adoption  of  the 
Declaration  of  London. 

(0  [1916]  P.  266;  [1918]  A.  C.  148. 
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■fc  T99m,  Qj^mxm  WIS  not  adopted  hj  the  Privy  Ooaneil,  whste  the 
ocHidmmlioa  ct  tibe  ship  was  affimed  only  on  the  principle 
that  knowledge  of  the  character  of  the  gioods  on  the  part 
of  the  shipowner  is  suf&cient  to  justify  the  condemnation  of 
a  vfmoi  at  any  mty  the  joc^oMnt  eontmirod,  where  the 
goods  in  question  oonstitnte  a  substantial  part  of  the  whole 
cargo  (/).  There  was  also  a  suggestion  in  the  judgment  of 
the  Privy  OouiKdl  that  the  liko  knowledge  mi  the  part  of 
Hie  c^artmr  or  mgaibeat  mig)^  he  a  ground  f^  ooi^soatioix 

4^  V  of  the  ship.  In  later  cases  where  the  whole  cargo  was  con- 
trabandy  both  Lord  Stemdale  and  Sir  Henry  Duke  refrained 
imm  cnwdinning  the  wemA  landet  '*  half  oontraband  " 
rule  {g) .  Where  a  ship  was  chartered  for  a  single  voyage 
to  a  neutral  port,  and  carried  a  miscellaneous  cargo,  in- 
cludkig  A  small  quantity  of  contraband,  bat  neither  the  owner 
nor  1^  master  knew  that  it  had  an  ultimate  enemy  destina- 
tion,  Lord  Sterndale  refused  to  condemn  the  vessel  on  the 
ground  of  the  charterer's  knowledge  (A).  Where,  on  the 
other  hand,  aome  siiips  had  hoMi  let  on  time  charter  for  a 
number  of  years  and  the  charterers,  having  full  control  over 
the  employment  of  the  vessels,  used  them  with  the  masters' 
knowledge  in  a  line  to  Gopenhag^  which  they  had  orga- 
niaed  for  the  purpose  ci  supplying  foodstuffs  to  the  German 
Government,  Sir  Henry  Duke  condemned  the  vessels  on  the 
broad  facts  as  to  the  whole  undertaking  (i) . 

The  deeisiims,  therefore,  hare  established  that  knowledge 
on  the  part  of  the  shipowner  of  the  nature  and  destination 
of  the  goods  may,  even  in  the  absence  of  fraudulent  devices, 
be  a  saffieient  ground  for  the  o<»idenmation  of  the  vessel^ 
4uad  that  mtsh.  knowledge  on  the  part  of  tha  master  and 

(/)  In  The  Hillerod,  [1918]  A.  C.  412,  wliere  the  ship  wm  condemned 

for  carrying  a  cargo  of  contraband  to  a  neutral  port,  it  was  held  thai 
knowledge  of  an  ultimate  enemy  destination  ought  to  be  inferred  where, 
aa  reasonable  men,  the  shipowners  must  have  known  that  the  busineea 
was  not  thd  ordinary  Jdnd  of  importation  and  refrained  Irom  ""^^Hng 
inquiries. 

(g)  See  The  Dirigo,  [1919]  P.  204;  The  i^m,  £1920]  P.  319. 
C/0  The  Ran,  [1919]  P.  317. 
(•)  The  Kim,  supra. 


ever  con- 
traband? 
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charterer  may  also  in  some  cases  warrant  her  condemnation.  Sect.  7Ma» 
Notwithstanding  the  decision  of  Sir  Samuel  Evans  in  The 
Hakan  (k)t  htmeveTj  it  aeems  not  to  be  ertablidied  that 
the  "  half  contraband  "  rule  has  become  part  of  the  Prize 
Law  of  this  country. 

^  704.  It  ytm  hdid  by  Lord  Stowell  that  the  qaeetion  pf  Are  goods  on 
€iontraband  coald  not  arise,  except  in  the  ease  of  goods  taken  nei^^port 
in  the  actual  prosecution  of  a  voyage  to  an  enemy's  port  (?); 
and  there  is  no  instance,  in  the  English  ptrize  cases,  before 
tbe  w«r,  of  goods  being  oondefnmed  which  wece  at  the 
time  of  seizure  on  their  way  to  a  neutral  port.  The  condi- 
tions under  which  our  wars  were  formerly  carried  on,  and 
the  diffiioultiea  of  land  transit,* had  no  doubt  made  it  un- 
necessary for  this  country  to  assert  a  greater  right;  but  in 

•  our  time,  especially  when  there  is  communication  by  rail- 
Way  between  the  neutral  port  and  the  enemy's  country,  a 
limitation  of  ^e  right  of  s^soie  to  goods  aetoally  on  their 
way  to  an  enemy's  port  has  become  unreasonable.  On  prin- 
ciple, the  proper  rule  ought  to  be  that  all  goods  of  a  contra- 
band kind  which  ane  int^ided  for  the  use  of  the  mmmj  in 
the  operations  of  war  are  liable  to  seizure,  and  this  is  the  rale 
which  in  later  years  was  acted  upon  by  the  Courts  of  other 
countries  (m).  Thus  in  The  F&bxho^(n),  the  Supreme 
Court  of  the  United  Staales  oondCTxned  goods  of  a  Ofmlxa-  ^  y 
band  kind  which  were  on  a  voyage  during  the  Civil  Waa* 
to  Matamoras,  a  Mexican  town,  whence  they  would  have 

Sitpm, 

(0  The  Imina  (1800),  3  C.  Bob.  167. 

(/«)  By  the  Supreme  Court  of  the  United  States  in  The  Commercen 
(1816),  1  m«atoa,  382;  Tbe  Springbok  (1866),  5  Wallace,  1;  The 
Beterlioff  (18M),  ihid.  28.  By  iStm  Frendi  Prize  OMvi  during  the 
€>imeui  War,  in  Tbe  Vrow  Howina,  (Mto,  Droit  Intemaiianal,  4«h  ed. 
fol.  5.  s.  2767.  By  tiie  Italian  Priie  Oourt  in  tiie  Abywiaiaa  War, 
in  Tlie  Dodwyk:  see  Buys  v.  Boyal  Exchange  Aw.  Gorpofation,  2  Omb. 
Gail.  201;  [1897]  2  Q.  B.  135.  The  decision  in  Tlie  Sprii^lMk  led  to 
a  correspondence  between  the  British  and  American  QovemmoitB,  but 
was  finally  acquiesced  in  by  the  iormer.  ^See  Parliamentaiy  Papers, 
1900,  Miscellaneona,  No,  l.> 

(f>)  Supra, 
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been  transported  across  the  river  to  the  Confederate  States. 
In  an  actum  mi  a  policy  ost  tiik  identkal  toymge,  tlie  Court 
of  Oomtoon  Pleas  le-affiitned  the  mle  that  goods  on  a  voyage 
to  a  neutral  port  are  not  liable  to  be  condemned  as  contra-: 
band  (o);  but  the  deoiaioD  was  ozplained'  in  a  later  ease  in 
the  same  Oomt,  i^m>  on  a  policy  on  this  voyage,  as  relating 
merely  to  a  question  of  pleading,  and  the  Court  held  that 
a  warranty  "no  contiahand"  was  broken  in  the  case  of 
goods  g€mg  to  Ma^^aaans  m!di  an  nlteFiw  hortile  destina- 
tami  (;,p) .  It  "wtas  dsetded  by  Sir  Samuel  Evans  in  the  case 
of  The  Kim  (g)  that  this  application  of  the  doctrine  of 
'^GontinQoaBitigRage"  or  "  nltisiate  deatanatum  "  to  the  car- 
riage of  oonteband  goods  captured  on  their  way  to  a  neutral 
port  had  become  part  of  the  law  of  nations  before  the  lata 
war.  In  nearly  all  the  caaes  in  the  Prize  Oourt  in  whiob 
goods  ipeie  eondfloned  as  eontraband,  tiie  ship  was  on  a 
voyage  to  a  neutral  port,  and  in  The  Louisiana  (r)  the  Privy 
Council  held  that  the  doctrine  must  be  applied  in  e\-ery 
ease  of  otxB^mkmd  m  wiudi  the  Oown  had  not  waived  its 
rights  (tr). 

(o)  HfliMbt  V.  BflBning  (1864),  17  O.  B.  N.  S.  791;  34  L.  J.  C.  P.  117. 
(p)  SfljMov  p.  Lonioii  k  Prarindal  Mar.  Ia».  Go.  (1S72),  41  h.  3. 
€.  P.  Itt. 

(9)  P.  215. 

(r)  [1918]  A.  C.  461,  464.  Otiier  oMes  m  wbiOt  tlie  Wwy  Goimatt 
•filmed  ilie  condemnation  of  contraband  goods  seized  on  m  fioyigie  to  a 
neutral  port  are  the  Hellig  Olav,  [1919]  A.  C.  526  ;  The  Rijn,  [1917]  P. 
145  ;  [1919]  A.  C.  546.  In  The  Balto,  [1917]  P.  79,  Sir  Samuel  £vaiw  held 
that  contraband  material  on  its  way  to  a  neutral  country  for  the  purpose  of 
being  manufactured  there  into  contraband  articles  for  the  use  of  the  enemy 
forces,  was  subject  to  condemnation  under  the  doctrine  of  continuous  voyage. 
Wliere,  however,  the  intention  was  to  convert  raw  material  captured  on  its 
way  to  a  neutral  country  into  a  manufactured  article  for  consumption  there, 
he  held  that  it  could  not  be  condemned  merely  because  its  importation  would 
aDow  other  articles  of  a  like  kind  to  be  imported  by  other  parties  to  the 
enemy :  TbeBonna,  [1918]  P.  123. 

(rr)  The  Dedication  of  Loadoa  makes  a  distineticm  hetvesn  absolute  and 
oodliiBMisl  eontrahaad.  The  foimer  is  Uable  to  mutm  **yfe^feer  the 
eairiage  of  goods  is  direet  or  entMls  traashipaaeiit  or  a  i^HIHflBknt  hj 
]aai"(«t.30);  thekitsriiaotliahletoeq^whentt^V 
at  an  intermediate  aeaferai  pov^  iwltss  the  mmmj  wmAej  Mfw^aSSbotati. 
(actSi  S6)  S6). 


# 


CHAP,  v.]  ILLEGALITY  OF  THE  BISK.  ^  ^77 

765.  Insurances  on  articles  contraband  of  wiar  are  wholly  Beet.  761. 

void  in  the  country  of  the  hostile  belligerent,  and  incapable  Insnxances  on 

of  being  enforced  in  its  Courts  («).  ^SdS^ 

If,  howefver,  the  pcdicies  mm  effected  by     for  nealrals 

and  sought  to  be  enforced  in  the  Court  of  a  neutral  state,  the  Aliter,  in  the 

O^beCb  of  a 

case,  as  we  have  seen  {t),  would  be  different.    The  con.tra- 


bend  articles,  indeed,  are  liaUe  to  seizure  sod  oonfifloatioa  aJt 
the  hands  of  the  enemy;  but  the  insuranoe  by  a  neuftral  of 

articles  contraband  of  war  being  per  se  a  valid  contract,  may 
be  enforced  in  the  Courts  of  the  neutral  country,  provided 
the  nature  of  the  trade  and  of  the  soods  vms  disdeeed  to  the 
undenvTiter,  or  provided  there  be  just  ground,  from  the 
circumstances  of  the  trade  or  otherwise,  to  presume  that  he 
was  duly  inlmmied  ihmeei 

The  term  "  contraband  of  war  "  implies  the  existence  of  Oonteabaad 

»  ,       j»  J  -i.-  _j.  J  trade  implies 

war.    A  policy,  tnereiore,  on  arms  and  ammunition  exported  a  state  ef  war. 
imrn  Great  Britain  to  Madeira  in  the  domiiiiiHis  of  Portugal  ^ 
in  time  of  peace,  wus  held  valid,  notwiiiti^M^Kiig  a  dbase  in 

our  treaty  of  1810  with  that  country  excepting  oommerce  in 
articles  contraband  of  war  (a;). 


1/  7M.  It  is  an  invariable  principle  of  the  law  of  nations, 

that  if  a  neutral  violates  a  blockade  by  carrying  supplies  to,  yioiatlou  of 
or  in  any  way  trading  with,  a  blockaded  port,  he  thereby  l>iock»de. 
renders  his        and  cargo  liable  to  confisctttion  (jf).  All 

(s)  1  MarshaU,  Ins.  75;  see  Gibson  v.  Service  (m\),  5  Taunt.  433; 
I  Marshall,  K.  119. 
{t)  Ante,  §  760. 

(«)  3  Kent,  Com.  267.  There  is  a  possihle  exemption  in  the  ease  of 
adTentues  nnlawM  nnder  the  Fonign  Enlistment  Aet. 
(tp)  Wilhiaham  v.  Wsrtnah^  (1830),  Lloyd  &  Wels.  lU^ 
^)  Whoce  the  existenoe  of  the  Uockade  could  not  hare  hesn  known  io  the 
owner  ol  the  cargo  at  the  time  of  shipment,  Lord  Stowell  ordered  its  release 
in  the  case  of  The  Mercurius  (1798),  1  C.  Rob.  80.  It  maj  he  doohtod 
wheUier  he  would  have  relaxed  the  strictness  of  the  rule  in  a  case  where  the 
cai^-owner  could  have  given  orders  when  the  blockade  became  known  to 
divert  the  goods  to  another  destination.  See  his  judgments  in  The  Adonis 
(1804),  6  C.  Bob.  256  ;  and  The  Adelaide  (1801),  3  G.  Rob.  281.  Where  the 
cargo  has  been  shipped  at  a  time  when  notice  of  the  blockade  may  be 
imputed  to  the  cargo-owner,  he  cannot  be  allowed  to  say  that  he  was  not 
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766.  insurances,  consequently,  on  voyages  or  trading  adventure* 


oonnii^oed  or  oarried  out  with  a  fixed  pmpoee  of  violating, 
m  in  actoal  violatimi  of,  tiie  laws  of  Uocdoade,  are  inoapable 
of  being  enforced  in  the  Courts  of  the  state  which  imposed 
the  blockade.  But,  as  we  have  already  seen  (2;),  neither  the 
mfymge  nor  any  oootnust  oonneeted  with  it  ia  ilkjgal  (notwith- 
standing the  distinct  object  be  to  run  the  Wookade),  exoept  in 
the  Courts  of  the  hostile  belligerent.  Yet  as  an  intention  to 
oiMiiDit  a  bisaeh  of  blockade  ineraaaea  the  risk,  it  vitiates  the 
policy,  unless  this  int^tion  was  known  to  Ae  oncterwritw  at 
the  time  when  the  policy  was  made. 

The  conseqiJk^oes  of  a  breach  of  blockade  being  highly 
fioal,  dio  kw  of  aalioiiB  has  been  oarcfid  to  detent 
Uiis  point,  and  has  declared  that  it  can  only  take  place  under 
the  three  following  conditions  (a) : — 
Wlwtffwrti-  Fint,  the  port  iaaat  be  in  an  actual  state  of  ef^ectiire 
Swod^e."*  blockade,  and  such  Uet  most  be  doarly  estabUdied  to  Hie 
satisfaction  of  the  Court. 

Secondly,  the  neutral  must  have  had  due  previous  notice 
of  the  existaMse  of  such  blodEade. 

Thirdly,  he  must  have  been  guilty  of  some  distinct  act 
violation,  either  by  coming  into  or  out  of  the  port  with  a 
oaigo  lade»  ^er  the  commenceiiient  of  the  blockade,  or  by 
setting  out,  aftw  knowled^  that  the  blockade  exists,  with 
the  intention  of  violating  it. 

Eutry  into        767.  A  port  16  in  a  state  of  blockade  when  it  is  invested  by 
S^^^!"^  a  number  of  wasls  auffi^tly  near  Uie  pcNrt  to  make  the 
entry  evidently  dangerous  (6) .    If,  however,  the  attacking 

privy  to  the  master's  violation  of  the  blockade  ;  a  ^Kfeent  rule  would  make 
it  impossible  to  maintain  the  blockade  effeotiTelj :  Mt  Mtawii  «.  Bydcr 
(1868),  12  Moo.  P.  C.  1S8,  aad  «1m  «aMB  ttmin  cited, 
(z)  Ante,  §  TOO. 

(•)  ikMhon^  im  cM  the  Bifrittki  Ofte  of  ftub  llth  March,  1916, 

III itllil  i  n  II  Mn lira  i r  r   ^  r  j,  ""^-^""r  '   "  - '"'^^'^ ' * 

aiil  ov  Pkiie  Imrt  OB      Mbleel,  as  deaiM«a  in  yra^^ 
flSeetod  1^  tlie  deoiaioiu  of  the  Prize  Court. 

(A)  The  Mercurins  (1798),  1  C.  Rob.  80  ;  The  Betsey  (1798),  ibid.  93  ; 
lhi»Sl«i(lMl),  4C.Bob.  65.  See  alao  the  defixution  giveiL  in  the  conyeiL- 
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loroe  have  heen  diepersed  by  storm,  the  commander  retaining  aect.  767. 
Ihe  purpose  of  nfttuming  immediately  to  the  station,  and 
using  due  diligence  for  that  purpose,  this  does  not  ainoant  to 
a  suspension  of  the  blockade  (c).  But  if  the  blockade  be 
faiaed,  ei^ier  whc^y  or  |)artially,  whether  by  the  comicm  of 
a  superior  force,  or  by  the  deliberate  act  of  ' the  beUigecent 
state,  or  even  by  the  remissness  of  its  cruisers,  the  trade  of 
neutrals  ought  to  be  £cee(i}). 

A  blockade  is  properly  a  unifontf  and  universal  exdumon 
of  all  vessels;  if,  therefore,  some  veeeeLs  are  permitted  to  pass, 
otheiB  have  a  right  to  infer  that  the  blockade  is  raised,  and 
as  there  is  no  valid  blockade,  there  can  be  no  breioh 
^reof  (e) . 

*^768.  In  the  seocmd  {^aoe,  it  is  absolutely  necessary  that  Neutral  must 
umter  Mil  haum  aodoe  of  the  Modude  bdore  hk  ship  ^be  Ifo^ftL! 
or  cargo  can  be  confiscated  for  violating  it.  It  is  immateriali 
in  what  way  he  comes  to  the  knowledge  of  the  blockade;  if  it 
aetoaUy  exists,  aad  he  has  koowiiedge  af  it,  he  violates  it  at 
Mb  peril .  Even  'where  he  may  not  have  actiml  knowledge  of 
it,  yet,  if  it  have  been  notified  to  his  govemmient  by  the 
blockading  Power,  he  wiU  not  be  permitted  to  aver  ignorance 
of  it;  for  notioe  to  foreign  governments  is  held  to  be  notice 
to  all  their  subjects,  to  whom  it  is  their  duty  to  oomtonnioate 
it  (/);  nay,  it  was  even  held  in  one  case  by  Sir  W.  Scott  that 

Ifam  between  Great  Britain  and  Russia  on  17th  Jane,  1801  ;  1  Kent,  Com. 
145.  The  4th  Article  of  the  Maritime  Declaration  of  the  Treaty  of  Paris 
of  1856  is  in  these  words:  "Blockades,  in  order  to  be  binding,  must  be 
eflFective,  that  is  to  say,  maintained  by  a  force  sufficient  really  to  prevent 
access  to  the  coast  of  the  enemy."  The  rule  that  a  blockade  must  be 
effective  was  affirmed  by  the  Supreme  Court  of  the  United  States  in  The 
Olinda  Rodrigues  (1899),  67  Davis  (174  U.  S.),  510.  In  the  ooaditioiil  of 
modem  warfare  the  blockading  ships  wiU  no  doaht  operate  at  a  mch 
greater  distance  ttom  >  blookaded  port  than  lonneily. 

{e)  ThefMvridcllQBra  (t79S),  1  0.  BoIk  86 ;  Tiie  OolaflBliia  (17«t),  iM. 
lU ;  The  BioOBttDg  (18M),  6  C.  Rob.  112. 

The  Hoftrang  (1805),  6  0.  Bob.  112,  118. 

H  The  Bona  (1807),  6  C.  Bob.  344. 

(/)  Tlie  Neptunns  (1799),  2  C.  Rob.  110;  The  Addaide  (1799),  i&id^ 
111,  n. ;  see  also  The  Calypso  (1799),  t^M^.  298. 

A. — ^VOL.  n.  11 


980 


im«:gality  of  the  risk 


[part  11 


^  768.  a  notification  of  blockade  given  to  one  state  must  be  pre- 
imnedy  after  a  leaaonaUe  time,  to  have  reached  the  sabjeota 
of  Deighhomring  states,  and  it  alle^  them  Wit^  tlw  know- 
ledge of  the  fact  (g) . 

The  fixed  time,  how«fver,  allowed  for  the  news  of  blockade 

to  Meh  neotral  oonBtries  is  not  tiie  icAe  oritnioa  of  ih»  right 

to  enter  the  blockaded  port;  but  it  may  be  submitted  as  a 
qaestion  of  fact  to  the  jury  whether  the  captain  actually  had 
smili  Botiee  or  not  (h), 
n<rt£*of  The  ^ect  of  this  nodoe  may  be  purged  by  subsequeiit 

oeesation  of  informal ti on,  given  by  a  fleet  of  the  blockading  government, 
that  the  blockade  hae  oeased,  although  such  information  may 
ho  hikm  (f).  But  the  informatioii  to  ham  tiiis  effect  moat 
proceed  from  someone  on  whom  the  captain  would  be  justified 
in  relying.  Thus,  the  mistaken  permission  of  an  officer  of  a 
heU^pmnt  craiaer,  aot  f orming  part  of  the  Uockade  f oioe,  to 
etd&r  a  port  of  wliOBe  Hoekade  tiie  captain  had  notice,  waa 
held  not  to  justify  him  in  so  entering  (k).  On  the  other 
hand,  it  will  not  be  a  violation  of  Uockade  for  a  captain  to 
enter  or  oleMr  ovt  of  a  MoekaM  port,  mtk  a  perDuasion 
to  that  effect  from  the  commander  of  the  blockading 
squadron  {I). 

There  must  1*^  769.  Thirdly,  before  the  neutral  trader  can  forfeit  his 
tote^^^   iiootraUty     tiio  gtoond  of  a  bieadi  o^ 

shown  to  have  had  an  intention  to  bi«ak  the  blockade,  and 
also  to  have  done  some  act  towards  putting  that  intention 
into  execution.    This  may  take  place  in  different  ways. 

The  most  obfioos  act  jof  vidlati<m  is  attempting  to  effeot  an 
entrance  into  a  blockaded  place  in  defiance  of  the  investing 

iff)  The  Adelaide  (1799),  2  0.  Bob.  Ill,  n.  The  pietiimption  of  knowledge 
of  a  Moefcrift  ironld  no  doobt  in  tiMte  dajs  of  rapid  oammvB^Uon  bo  anA 
grastar  tfin  H  waa  m  Laid  StowiB'a  tHM. 

{ky^mmmiltkp.Wim  •  B.  ft  O.  712.  See  alw  Winder  v.  Wiis 

(1889),  OtaeoB  k  Uayd,  2S8. 
(0  The  Nepfennna  (1799),  2  0.  Bob.  110, 
(*)Sirhe  Courier  (1810),  1  Edw.  249. 

(0  The  ;Ju£erow  Maria  Bdamlm  (ISOO),  3  C  Bob.  147;   The  Yvm 
(1799),  Ofi.  158,  a.  ' 
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squadron;  but,  as  the  object  of  blockade  is  to  prevent  egress  Soct.  769. 
as  well  as  ingress,  the  attempt  to  force  a  way  out  of  a  block- 
aded port  is  no  .  less  a  violation  of  tlie  Uod^e  tban  an 
attempt  to  enter  it,  and  if  done  knowingly  or  fraudulently 
will  subject  the  neutral  to  a  forfeiture  of  his  neutrality  and' 
the  confiscation  of  his  ship  (m). 

If  the  cargo,  however,  has  been  hand  fide  purchased  or  Neutral 
laden  on  board  betfore  the  declaration  of  the  blockade, 
the  neutral  will  be  allowed  to  come  out  of  port  with  it,  port  if  cargo 
notwithstanding  the  bk»ckade,  without  a  forfeiture  of  his  loaded  beforo 
neutrality  (w) :  in  all  cases  a  vessel  that  has  entered  a  port 
before  notice  of  the  blockade  may  come  out  of  it  in  ballast 
slier  such  notice  (o),  or  may  bring  away  with  her  the  cargo 
that  she  had  imported  before  notice  of  the  blockade,  and 
which  still  remains  on  board  of  her.  But  a  ship  purchased  at 
the  blockaded  port  after  the  declaration  of  blockade  cannot  be 
cleared  out  from  the  port  while  the  Uocl^e  continues  (p). 

It  is  not  a  violation  of  blockade  in  a  neutral  to  purchase  Overland 
goods  at  the  blockaded  port  and  transport  them  thence  over-        ^  ^ 
land  to  anotiimr  port  n^  Uockaded,  imd  then  export  them  ^^^^^ 
from  the  latter  port  (q) ;  by  parity  of  leaeoning,  it  is  not  a  pwft  no 
breach  of  this  warranty  to  transport  goods  by  inland  naviga- 
tion from  or  to  the  blod&aded  port  (r). 

(m)  Tb«  FrederiokMolke  (1798),  I  C.  Bob.  88 ;  Thb'S^pbama  (1799),  iUd, 
170;  The  YrowJaditli  (1799),  idt<;.  150. 

(f»)  The  Betsey  (1798),  1  C.  Rob.  93  ;  The  Comet  (1808),  1  Edw.  32.  The 
general  practice  of  belligerents  is,  in  notifying  a  blockade,  to  allow  a  certain 
number  of  days  for  neutral  ahip»  to  eom^te  their  loading  and  leave  the 
port. 

(o)  The  Frederick  Molke  (1798),  1  C.  Rob.  86. 

ip)  The  General  HamUton  (1805),  G  C.  Rob.  Gl ;  The  Vigiiantia  (1805), 
ibid.  122. 

{q)  The  Ocean  (1801),  3  C.  Rob.  297. 

(r)  The  Stert  (1801),  4  C.  Rob.  65  ;  The  Jonge  Pieter  (1801),  ibid.  79.  See 
also  The  Peteriioff  (1866),  5  Wallace,  28.  The  Order  in  Connea  of  the  7th 
Joly,  1916,  which  leYO^  application  of  the  DecUration  of  London, 
deolated  that  the  ptig^lPl^eontiiiiioae  voyage  or  ultimate  deatinatiott 
should  he  applieahle  in  oaaea  <rf  hlookade  aa  well  aa  of  eontEabaiid.  For  the 
effect  of -an  Order  in  Oonncil  deelaciaf  or  alterii^  the  mles  oi  pcue  law  aee 
The  ZaaoAKa,  [19l<8}  t  A.  0.  77. 
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notice  of 
blockade 


near  a 
blockaded 
port  is  a 
breach  of 
blockade. 

So 
with 


to  make 

inqniries  at 
blockaded 


in  case  of 

distant 

TOyages 


770.  Ta  oonstituto  a  iHieach  ol  Uookade,  it  is  not  in  every 
case  neoeseary  tliat  there  i^onld  be  a  positive  act  of  entry 
within  the  limits  of  the  blockade.  Where  the  captain  before 
sailing  has  either  impliedly  or  actually  had  notification  of  th^ 
existeooe  of  tbe  Uod»de,  the  very  act  of  sailing  for  tlie 
l>lockaded  place  with  the  intention  of  entering  it  if  found 
pjracticable  or  expedient  will  (except  in  the  case  of  very  long 
▼oyages  («))  aaMrant,  from  the  rety  ccmunencemeiit  of  the 
•voyage,  to  a  breach  of  the  blocked,  and  subject  (he  neutral 
from  that  time  to  all  the  penalties  of  its  violation  (t) . 

So,  although  the  neutral  f//m  hav^  had  no  notice  of  the 
Modbade  at  tiie  time  of  first  sai^hig,  yet,  if  he  be  informed  of 
the  fact  at  any  port  at  which  he  may  afterwards  touch,  and 
still  attempt  to  enter  the  blockaded  port,  this  is  a  ground  of' 
iionilwBUMitiim  («). 

Lingering  near  a  blockaded  port,  as  well  as  continuing  in 
the  course  towards  it  after  notification,  when  it  shows  an 
intention  to  enter  the  port,  is  a  l»each  of  the  Uockade  {x). 


rs. 

1 

to  proceed  to  the  mouth  of  the  harbour  of  a  blockaded  place 
to  inquire  if  the  blockade  was  raised,  is  a  ground  for  confisca- 
tion 

Even  an  agreement  by  charter-party  to  proceed  to  a  port 
idiich  is  afterwards  blockaded  does  not  justify  the  captain's 
pcooeeding  on  the  Toyage  after  notification  of  the 
yiiotktAe  (z) . 

The  mere  act,  however,  of  sailing  for  a  blockaded  port, 


(«)  Naylor  v.  Taylor  (1829),  9  B.  &  Cr.  718. 

{t)  The  Columbia  (1799),  1  C.  Rob.  154  ;  The  Neptunus  (1799),  2  C.  Rob. 
110.    Under  the  Declaration  of  London,  a  neutral  vessel  could  only  be 
captured  for  breach  of  blockade  within  the  area  of  operations  of  the  ships  of 
detailed  to  render  the  blockade  effective  (art.  17),  and  could  not  be 
[if  aotaallj  on  her  way  to  a  non-blockaded  port  (art.  19). 
(«)  Tkm  Cofanihia  (1799),  1  C.  Bob.  154 ;  Winder  v.  Wise  (1829),  Bans,  k 

1  nUfB,  Im.  a.  MO. 
(i4  n0  BteOwlli  (18M),  Edv.  196 ;  The  Arthur  (1810),  OML  209. 
(y)  The  Jnm  (1804),  8  C.  Bob.  76. 
^       ^^Mihi  (1888),  8  0.  Bob.  177* 
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after  notice  of  the  blockade,  is  not  a  forfeiture  of  neutrality,  Sect.  770. 
unless  there  was  a  premeditated  design  of  breaking  the 
hlockade,  supposing  it  should  he  found  to  eontinoe  in  force  on 
the  ship's  arriving  at  the  port.  In  the  case  of  distant  voyages, 
such  as  those  across  the  Atlantic,  veseels  were  allowed  to  sail, 
after  notioe  of  a  hlockade,  on  a  contingent  destination  for  the 
blockaded  port,  subject  to  the  duty  of  suheequent  inquiry,  at 
suitable  places,  as  to  the  continuance  of  the  blockade  (a). 

It  it  he  attempted  to  prove  by  the  sentesioe  of  a  foreign 
Oourt  of  Admiralty  that  the  ship  was  oondemned  for  a  breach 
of  blockade,  this  can  only  be  done  by  showing  that  the 
sentence  on  the  face  of  it  explicitly  prooeeded  on  that 
ground  (&). 


771.  It  is  contrary  to  the  principles  of  the  English  Prize  Insurance  on 
Law,  that  a  neutral  should  he  allowed  to  carry  (m  the  coasting  i^^^ 
or  colonial  trade  of  the  miemy,  not  open  to  iatmgai&n  during  or^c^J^J*^ 
peace,  and  thereby  increase  the  enemy's  resources  during  war.  tradoof  fStm 

Accordingly,  the  rule  established  by  England  is,  that  ships 
and  cargo  engaged  in  such  trade  shisdl  he  liable  to  ocmfisoation 
as  prize  of  war.  This,  which  is  frequently  called  the  rule  of 
1756,  from  its  having  been  first  settled  in  that  year,  was 
frequently  acted  upon  by  Lord  Stowell  in  the  course  of  the 
^rars  arising  out  of  the  Frendi  Berolution  (e). 

There  can  be  no  doubt  that  an  insurance,  effected  in  this 
country,  England  being  at  the  time  a  belligerent  Power,  to 
protect  8uch  privileged  neutnd  trading,  would  be  treated  as 
wholly  illegal  and  void  by  our  Oourts,  on  the  ground  that 
"  trading  to  an  enemy's  colony  with  all  the  privileges  of  an 
enemy's  ship  causes  a  neutral  vessel  to  be  regarded  as  an 
enemy's  ship,  and  renders  her  lawful  prize" 


(a)  The  Shepherdess  (1804),  o  C.  Rob.  264 ;  Naylor  v.  Taylor  (1829),  9  B. 
&  Cr.  718 ;  Dalgleish  v.  Hodgson  (1831),  7  Biug.  49o ;  Medeiros  v.  Hill  (1832), 
8  Bing.  231. 

(ft)  Dalgleidi  r.  Hodgson  (1831),  7  Bing.  495 ;  6  H.  &  P.  467. 
{e)  See  The  Immanuel  (1799),  2  G.  Boh.  186.  Hm  mle  wm  9psMtti 
JftpMMse  Gowrts  bk  The  MoBtus  (1905),  2  Bum.  k  Jvg.  Firiae  Onesi  468. 
{d)  BereoB  «.  Boohier  (1761),  1  W.  BL  313. 
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■•■ft.  f7i.     Hie  ooMting  tnde  of  tMs  ooaatiy  was  thrown  opm  to^ 

foreign  ships  by  the  17  &  18  Vict.  c.  5. 

Enemy's  772.  Until  the  Declaration  of  Paris  in  1856,  it  had  come 

Cowl  wolnl  *o  ^  coDflidered  ajs  an  established  rule  of  the  law  of  nations, 
though  none  h«B  bem  «t  times  more  Tehemmtly  contested  by 
those  states  whose  interests  for  the  time  being  it  opx)08ed, 
that  the  neutral  flag  does  not  in  time  of  war  protect  enemy's 
property  horn  hostile  8eizaie(e). 

The  earrying,  however,  of  «[iemy's  goods  from  the  neutral 
territory  to  the  enemy's  couiitrv  was  not  held  to  be  a  breach 
of  neutral  conduct,  and  if  there  were  nothing  unfair  in  the 
triiiMHiritinii,  the  nmitral  carrier  was  held  entitled  at  the  hand^ 
of  the  captors  to  the  full  freight  due  for  the  carriage  of  ^e 
goods  upon  the  whole  yoj  age,  though  he  had  not  carried  them 
to  thnr  place  of  destination,  beeaote  a  snrrMider  of  them  to 
the  oaptm  ia  a  delfvery  to  the  persmi  who,  by  the  rights  of 
war,  is  put  in  the  place  of  the  consignee  (/) . 

InsuraBee  on      Jj^Q  iMuance  on  such  goods  themselves  could,  of  course,  be 

the  Ooorts  of  the  hostile  bdligereBt,  and  would 

■miinl  A^.  them  be  considered  absolutely  illegal  and  void  if  made 
by  any  of  his  subjects.  K  made,  however,  by  neutrals, 
and  sooght  to  be  ealoieed  in  neutral  Courts,  it  would  be 
otfaerwke;  Imr  as  the  BeaM  may  lawfully  canry  enemy's 
property,  there  can  be  no  doubt  that  he  may  lawfully 
ineuie  itig). 

Insur&noet  m     An  inamiioe  may  be  lawfnUy  eSerted  in  the  bdliger^t 

ne^ral^goods  (.QQu^^y      ^\^^  property  of  neutral  owners,  on  board  a  ship 
it's  port,  ^[^icij     gjgQ  conveying  enemy's  goods  to  an  enemy's  port. 
The  faet  of  oairying  emmj*B  goods  laaj  (unkss  the  bellige* 

(4  8m  OfotiM,  D»  Imm  Belli  m  Pacis,  lib.  iii.  o.  6,  s.  6 :  Vattel,  Droit  des 
QaiB,  fir.  iii.  c.  7,  b.  116.  Aziini,  Diritto  MaxitfciHio  dell'Europa,  c.  iii. 
art.  2,  vol.  ii.  p.  172,  9.  IH;  Mmvmi^ BCommmMm  on  ^  JLaWqI 

Nations,  203—244. 

(/)  The  Copenhagen  (1799),  1  C.  Rob.  289.    See  The  Juno  (1914),  1  Brit. 
&  Col.  Prize  Cases,  151,  161,  where  a  distinction  was  made  between  the 
carriage  of  enemy  goods  in  a  British  and  a  neutral  ship,  and  only  pro  rata 
freight  allowed  to  the  former, 
(y)  3  Kent,  Com.  267. 


<»AP.  v.]  ILLEGALITY  OF  THE  UI8K. 


jmt  is  bound  by  the  rule  of  the  Declaration  of  Paris)  subject  B9ct.  772. 
the  neutral  ship  to  be  detained  and  carried  into  port  for 
investigation;  yet  it  does  not  rendter  the  adventure  illegal 
so  as  to  affect  the  interest  of  neutral  owners  if  not  covered 
hy  the  same  policy  as  that  by  which  the  enemy's  goods  are 
insured. 

H^ice.  where  an  American  ship  from  New  York  to  Havre  Barker  v. 
ms  carried  into  Pistol  by  British  cruisers  for  examinatiwi,  ^' 
and  found  to  have  a  small  portion  of  enemy's  property  on 
board,  it  was  held  that  British  underwriters  were  neverthe- 
kss  answerable  to  neutral  owners  of  neutral  goods  insured  on 
hoard  the  same  ship,  but  not  by  the  same  policy,  in  re^t 
of  loss  inciuTod  on  such  goods  by  the  breaking  up  of  the 
toyage  consequent  on  the  ship's  being  so  brought  in  for 
examinalii»i  (A). 


773.  It  is  a  clear  rule  of  the  law  of  nations  that  the  effects  Neutral 
of  aeutrab  found  on  board  enemy's  ships  shall  be  free,  and  ' 
h0&L  oases  rest  on  the  simple  and  intelligible  principle  that 
•war  gives  a  full  right  to  capture  the  goods  of  an  enemy,  hut 
gives  no  right  to  capture  the  goods  of  a  friend  {i). 

The  captor,  in  case  of  fieutial  goods  found  on  board  an 
enem}^ '  s  vessel ,  is  entitled  to  freight  upon  them  if  he  performs 
the  voyage  and  carries  the  goods  to  theii'  port  of  original 
destination,  bat  not  othww^  (Jk), 

The  immunity  of  neutral  goods,  however,  on  board  an 
enemy's  ship  is  confined  to  the  case  of  a  mei-chantman,  and 
does  not  extend  to  an  ara^d  cruiser;  for  by  placing  them  on 
boaid  an  armed  ship  of  the  enemy  the  neutcai  shows  an  in- 
tention to  resist  visitation  and  search,  and  to  that  ^xt^t  an 
adherence  to  the  enwy  (I). 

(A)  Baxker  v.  Blakea  (1808),  9  Eut,  283. 

(t)  Oxoaue,DeJiiteBd]iaePtei%lib.iii.e.6,8.I6;  Vatlel,  Hy.  iit  c.  7, 
s.  lis. 

{k)  The  Fortoiia  (1802),  4  C.  Rob.  278  ;  Th«  IHaaa  (1803),  5  C.  Bob.  67. 
(0  The  Fanny,  1  Dodaon,  Adm.  B.  443. 
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y? C      774.  The  ^id  and  Srd  Artioks  oi  the  Deolaratioii  oi  Paris 
IMmitSoii    are  as  follow: — 

2.  The  neutral  flag  covers  enemy's  goods,  with  the  excep- 
tion of  contraband  of  war 

3 .  Neatnd  goods,  with  the  exoepticn  d  ooatebanci  of  war^ 
are  not  liable  to  capture  under  enemy's  fla^. 

No  states  are  bound  by  this  Declaration  except  those  who 
weie  parties  to  it  at  the  tinve,  or  who  have  adi^tted  it  subse- 
quently; but  all  the  important  maritime  states  have  ^ther 
adhered  to  the  Declaration  or  agreed  to  the  exemption  of 
enemy's  goods  in  neutral  ships  from  capture  (w) . 

The  2^  Article  of  the  Dedaradon  of  Paris  does  not,  it  is 
submitted,  affect  the  operation  of  the  rule,  founded  on  public 
policy,  that  insurances  on  the  property  of  a  belligerent  are 
emsideiBd  umlid  in  the  Ooorta  of  the  other  hoUigefefit. 

(m)  Ike  «M»«f  €M«7*s9Mdt  flMitd  tt « lUp  of  tiM  oqptec't  lumIij  Is 
act  AeaXk  nilfc  i»  lh>  THiiiiirtii.  ^  tfie  kwr  of  ifliowi  mh  gpoofa  tf 
Millie  to  osffton,  wd  wmnj  Qomimui  mafoea  afloat  In,  or  cHodharged  Iimb, 
Bi  ll  Ml  ships  were  seized  oad  condemned  on  the  outbreak  of  tttolaloiMr: 

see  e.ff.  The  Rorananian,  [1915]  P.  26  ;  [1916]  1  A.  C.  124. 
(a)  See  mis,  §  172 ;  The  Maria  GUaanr,  [1914]  P.  218,  232. 
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OF  LOSSES,  AND  THE  EELATIONS  OP  THE  ASSOBBD  AHD 
XJNDEEWEIIEB  THENCE  AEISINa. 


OHAPTEE  1 


LIMITATIONS  OF  UNDERWRITE&'S  LIABILITY. 

8B0T. 

By  Wear  and  Tear,  Inherent  Vice,  Leakage,  Breakage,  Mortality..775— 782 


Remote  Consequences  of  Peril ;  Collision  Clause  783 — 797 

Effect  of  Negligence  of  Assured  or  their  Servants  798—801 

Statutory  Limitation  of  Owner's  Liability   802 

Loss  by  Acts  of  the  Government  of  the  Assured    8C3 

Loss  by  Interdiction  of  Commerce,  Blockade,  Embargo,  &c.  ..... .804 — 808 

Loss  by  Foreign  Smuggling   809 

Biflk  aggravated  bj  Sabeequent  EvvntB  810 

BMBagetoad^BMirtSttbjeet  811 


775.  Before  proceeding  to  consider  that  clause  in  the  policy  included  and 
"which  enumierates  the  specific  perils  against  which  the  under-  JJjJl?'* 
mitm  engage  to  indemnify  the  assured,  we  will  direct  our  Mar.Iiis.A«t, 
attention  to  oertain  general  principles  which,  in  all  cases 
alike,  limit  and  modify  the  underwriter's  responsibility. 

So  far  as  the  main  snbjeot  of  this  diapter  is  dealt  with  by 
the  Marine  Insuranoe  Act,  1906,  the  material  section  is  the 
fifty -fifth,  which  provides  as  follows: — 

(1)  Subject  to  the  provisions  of  this  Act,  and  unless 

the  ijolicy  otherwise  provides,  the  insurer  is  liable  for 
any  loss  proximately  caused  by  a  peril  insured  against, 
but,  subject  as  aforesaid,  he  is  not  liable  for  any  loss 
whichJisjaiijL^aj^^  caused  by  _a  j)eril  insured 
against. 

(2)  In  particmlar, — 

(a)  The  insurer  is  not  liable  for  any  loss  attributable 

to  the  wilful  misconduct  of  the  assured,  but,4- 
unless  the  policy  otherwise  provides,  he  is 
liable  for  any  loss  proximately  caused  by  a 
peril  insured  against,  even  though  the  loss 
would  not  have  happened  bat  for  the  mis* 
conduct  ox  negligence  of  the  mastw  or  crew; 
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8«ct.  77ft.  (b)  Unless  the  policy  otherwise  provides,  the  insurer 

on  ship  or  goods  is  not  liable  for  any  loss 
proximately  caused  by  delay,  although  the 
delay  be  caused  by  a  peril  insured  against; 
(e)  Bnlees  tbe  poKey  otiiorwise  provider,  tlie  insurer 
is  mok  liaMe  for  ordinary  wear  and  tear, 
Qfdinaiy  leakage  and  breakage,  inherent  yioe 
or  nature  of  the  subject-matter  insured,  or 
for  any  loss  jiroximately  caused  by  rats  or 
vermin,  or  for  any  injury  to  machinery  not 
proximately  caused  by  maritime  perils. 

Loes  by  wmm     Tkm  an  ina|>oitant  limitatitm  on  the  und^^irriter's  liability 
i«,  tliat  he  undertakes  to  indemnify  the  assured  only  against 
^    loss  caused  by  the  direct  {a)  operation  of  the  perils  insured' 
against,  and  not  f^inst  the  ordinary  wear  and  tear  of  the 

voyage. 

No  ship  can  navigate  the  ooeaii  for  any  length  of  time» 

even  und^  the  most  favoorahle  dKmmstanoes,  without 
suffering  a  certain  degree  of  decay  and  diminution  in  value, 
which  we  speak  of  as  wear  and  tear;  for  this,  however  con- 

sidmihle^  the  underwiiter  is  never  liable;  he  is  cmly  Liable 
mhm  theilamage  sustained  is  the  revolt  of  sooie  casualty,  or 

"  something  which  could  not  be  foreseen  as  one  of  the  neces- 
sary incidents  of  the  adventure.  The  purpose  of  the  policy 
is  to  seome  an  indemnity  against  acddrats  which  may; 
happen,  not  against  events  whieh  nrast  happen  "  (b). 

Dit«tiuctioii  Such  is  the  undoubted  rule;  but  its  application  is  often  a 
matter  of  gvsat  nioet^.  Ln  laet,  few  things  in  the  law  of 
Marine  Insurance  have  been  found  more  difficult  in  practice 
than  to  discriminate  between  damage  occasioned  by  the  oi'di- 
aaiy  ssrvioe  of  the  voyage  and  that  GUfusd  hf  the  perils  of 
the 


(a)  Arnonld  added  "and  violoit.''  For  the  reaaon  why  theae  wcxdB  am 
enktod,  see  j)ost,  §  777,  note  {m)  and  ^  812. 

{b)  PflrLvdHocMbell  u  The  Xaatlio  (1887),  12  App.  Gaa.  at  p.  509.  See 
^i^rOamoi  J.,  laJfMMuil^  Tmtag  Co.  r.  Uafrcnal  MMiBe 
Ob.  (Itie),  %  Aap.  X.  L.  C.  K.8.  481,  n.,  eitadKB.  9  Q.  B.  at  p.  58S,  aad 
eMtimmikmmmhf  iMmnim  (Xar.  int.  a.  1S7)  aad  Gkiw,  Mme'km,  p.  90. 


991 
775.  -V 


CHAP.  I.]  WEAB  AUD  TBAK. 

Phillips  observes  that  it  is  most  difficult  to  distinguish 
what  is  wear  and  tear  and  decay,  from  the  damage  which 
constitutes  a  loss,  in  the  case  of  saik,  rigging*,  cables  and 
anchors.  Where  sails  are  purposely  cut  away,  or  a  cable  is 
purpoeely  out  for  the  purpose  of  escaping  from  an  impending 
peril,  the  vcdnntary  sacrifiee  dearly  gives  a  daim  against  the 
insurers,  though  the  thing  sacrificed  is  old  and  would  soon 
have  been  worn  out  and  destroyed  by  use.  "  But  where  the 
damage  or  loss  is  not  voluntary,  it  is  difficult  in  many 
instances  to  determine  whether  it  ought  to  fall  upon  thle 
owner  of  the  vessel  or  the  underwriter.  The  parting  of  a 
Wpe  or  oabie,  or  the  aj^tting  of  a  si^,  ia  not  in  itself  neces- 
sarily a  proof  of  the  extraordinary  operation  of  the  perils  of 
the  seas,  for  this  will  happen  from  use  and  decay  in  the  most 
favourable  weather  and  und^r  the  most  fortunate  circum- 
stances. Damage  or  loss  of  this  sort,  theref<»e,  oomimonly 
belongs  to  the  owner  of  the  vessel  to  bear,  and  does  not  con- 
stitute the  ground  of  any  claim  against  the  insurer,  unless  it 
takes  place  out  of  the  common  oonree  of  things,  or  appears  to 
be  the  e^ect  of  the  unusual  and  violent  operation  of  a  peril 
insured  against "  (c). 

776.  It  is  essential  to  bear  in  mind,  in  oonnection  with  this  Keaning  of 

subject,  that,  as  is  stated  in  the  Marine  Insurance  Act,  theseaa.^' 
1906  {d)t     the  term  '  perils  of  the  seas '  refers  only  to 
fortuitous  aeeid^ts  or  casuidties  oi  the  sea.    It  does  not 

include  the  ordinary  action  of  the  winds  and  waves." 

Thus,  if  a  cable  be  chafed  by  the  rocks,,  or  the  fluke  case 
of  an  anchor  broken  off,  in  a  place  of  usual  anchorage  and  ^^^w!"* 

under  no  extraordinary  circumstances  of  wind  and  weather, 
this  is  ordinary  wear  and  tear  of  the  voyage  which  falls  on 
the  owner  alone,  and  for  whieh  the  underwriter  is  not  liable; 

if,  on  the  otht  r  liand,  the  same  thing  were  to  occur  in  a  place 
of  unusual  anchorage,  or  even  in  the  usual  anchorage  ground 


{e)  rhiUips,  s.  1105. 
(d)  Sohednle,  I.,  rule  7. 
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in  a  gale  of  extafaqdlinaiy  violence,  the  underwriter  would  lie 
liabk  for  tbe  kit  m  oaaaed  by  the  perik  of  libo  eea  (e). 
^aSSTspLt  W^^re  a  mast  is  sprung  or  spars  snapped  by  the  direct 
and  sails.  action  of  the  wind,  the  fact  itself  proves  the  viidence  to  have 
been  exiieoiduiaiyy  and  the  loes  ftUs  on  underwriter  as 
oansed  by  a  peril  of  (iie  sea  (/);  the  result  is  the  same  if  the 
ship  in  a  heavy  cross  rolling  sea  pitch  or  lurch  away  her 
maat8(^). 

So,  if  sails  are  blown  from  the  bolt-ropes,  or  split,  by  a 
squall  coming  on  so  suddenly  that  they  could  not  be  furled, 
^tt^keiliy  the  perikof  theaea,  aadiiotby  IheoidiM 
wear  and  tear  of  t^*e  voyage  (A),  and  the  decisicm  of  our 
English  Courts  has  been  to  the  same  effect  when  sails  are 
spUt  or  meats  oariied  awlaj  in  eoaseqasooe  of  crowding  a 
piess  of  sail  to  amd  an  enenrf  or  a  ke  ehiMe  (i). 

On  the  other  hand,  if  masts  or  spars  are  damaged,  or  sails 
torn,  worn  out,  or  carried  away,  in  the  ordinary  service  of  the 
^p,  this  k  andeabledly  only  wear  and  tear,  and  does  not 
fsH  niion  the  underwriter  (k). 

Technical         777.  In  view  of  the  practical  difficulty  in  determininir 
whether  the  loss  of  a  sail  is,  nnd^  particular  circuniBtanoes» 


(#)  HfantiB,  Tt.  otf  ImOmL  4SS;  Stwrans  «ii  Amige,  160;  PhilHpa,  la*. 
S.1105.  IjawBdaa^fv.iM.8.  887)foiBteoat  ihat,asariidM 
m»  ftmlM  ipg  flw  ^  pnyi—  gwiiitiny,  and  are  wanMirn/  sabjeotoi 
to^auMkaoHteiflid^Hy  ilnm,  liwIatMr  cole  cf  pnotiee  was  to  treat  • 
Imakage  as  mere  wear  and  tear,  apart  from  exceptional  oaaes.  Lattari^, 
however,  there  has  been  a  tendency  to  relax  this  rale,  owing  to  the  eompol- 
sory  tests  imposed  by  the  Board  of  Trade ;  the  argument  being,  that  a  ^c- 
ture  sustained  by  an  article  which  has  passed  the  test  must  he  pritnd  fiiffg 
due  to  extraordinary  circumgtances.    Cf.  also  Gow,  J(ar.  lug.  208 — 211. 

(/)  See  Phillips,  s.  1105. 

iff)  Stevens,  166. 

(A)  Benecke,  Fr.  of  Indem.  454. 

(«0  Oofington  r.  Boberts  (1806),  2  B.  ft  P.  K.  B.  378  ;  Stevens  on  Aver- 
age,  ISS.  BfCB  toe,  TfaaeclBe  tiuaka  that,  ezoepi  mider  extraordinary 
civeuMteBoea,  lUa  kaa  woM  no4  Ipll  fltJiie  vadennitm,  "beeanae  1^ 
dM^fen  iMA  tiiaae  kana  <«MHflH|boeii^^  iHikli  frequently 
take  pkee,        wkkk  Ibb  ^^"*^^|^HN«        ^  :  P- 

(i)  BeMolni  Jhr»  of  ladeai.      i  -  PhjU^pSi  Xu»  a.  ll(Mlf« 
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due  to  wear  and  tear  rather  than  to  ^ttaondinaiy  weather,  Sect.  777. 
and  in  order  to  avoid  disputes  as  to  the  exact  condition  of  a 
lost  sail  and  the  precise  degree  of  a  gale,  a  distinction  has 
been  established  at  Lloyd's,  and  has  been  included  in  the 
Euka  of  Fraistioe  of  tiie  Aaeodatioii  of  AvmgB  Adjuetm, 
between  literal  and  technical  wear  and  tear.  According  to 
this  usage,  technical  wear  and  tear — i.e.,  "  sails  split  by  the 
!wind  or  blown  away  while  set,  unless  ooeaaioiied  by  the  aldp^a 
grounding  or  cofmng*  into  collision,  or  in  oonsequenoe  of 
damage  to  the  spers  to  which  the.  sails  are  bent— are  not 
charged  to  underwriters."  And  similarly,  rigging injurod 
by  straining  or  efaafing  is  not  ehaiged  to  mMlmwiiteca,  milesa 
such  injury  is  caused  by  blows  of  the  sea,  grounding  or  con- 
tact, or  by  displacement  through  sea  peril  of  the  spars, 
channels,  bulwarks,  or  rails  "  (I). 

The  damage  caused  by  springing  a  leak  is  not  a  charge  Damage  I 
upon  liie  underwriters,  unless  it  be  directly  traceable  to  some  J^n^^^a 
fortuitous  occurrence  (m),  as  where  the  leak  can  be  pixmd'  to  ^» 
have  been  caused  by  a  heavy  sea  striking      vmsl  <ir>y  her  tear,  maA 
being  driven  on  a  rock,  &c.;  where  the  leak  arises  from  the 
unseaworthy  state  of  the  ship  when  she  sailed,  or  from  wear 
and  tear  or  natural  decay  (n),  and  is  only  a  c^amapmom 
of  that  ordinary  amount  o|  straining  to  which  she  would 
unavoidably  be  exposed  in  the  general  and  average  course  of 
the  voyage  insured,  the  underwriter  is  not  liable  (o). 

(/)  See  McArthur,  110—113,  220—222,  who  notices  other  general  rules 
relating  to  injuries  to  pumps,  donkey-engines,  and  other  parts,  of  a  vesMl'a 
machinery,  which  are  followed  in  practice. 

(m)  The  woids in preTioos  editions  of  this  work  were  "traceable  to  the 
immediate  and  violent  opacation  of  some  peril  insured  against. "  But  in  view 
of  the  dMkkm  in'  Hamilton  Piudotf,  infra,  and  of  the  definition  of 
"perila  of  tbe  aeaa"  ia  the  Kar.  Ins.  Aet,  1906,  sujira,  §  776,  they  are  open 
to  critifllam. 

(«;  See  per  Lord  HaUbwy  m  Hamflton  v,  Ptaidorf  (188T),  18  App. 
at  p.  623.   In  Sassoon  r.  Western  Aai.  Co.,  [1912]  A.  0.  661,  the  eaae 

principle  was  applied  in  respect  of  damage  to  goods,  doe  to  water  peroolaAiiif 

through  a  leak  caused  by  thexottea  o(»ditioiiof  ahnlkottt^eKtiMvuem 

stored. 

(o)  Fawcus  r.  Sarsfield  (1856),  6  E.  &  B.  192 ;  Dudgeon  v.  Pembroke 
(1877),  L.  R.  9  Q.  B.  581  ;  and  Merchants'  Trading  Co.  v.  Universal 
Marine  Ins.  Co.  (1870),  2  Asp.  M.  C.  N.  S.  431,  there  cited  by  ™^k^  J. 
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SMt.  777. 


Damage  done 
to  the  hull  of 
tlieflliip,a8h7 

by  wormty 
nita,  &o. 


Damage 
to  copper 
aheatlung. 


Underwriter 
is  not 


Damage  done  to  tke  hull  of  the  ship  in  the  oouiise  of 
iktfmiding  ber  afiiort  mi  €00007  is  not  ofdinary  wear  and 
tear  of  the  voyage,  at  all  events  as  regards  a  ]ii«rchantnuin()^) : 
nor  is  damage  done  by  storm  to  the  ship's  upper  Works  (g). 
Bat  danga  done  to  the  hull  oi  the  ship  by  wionnlB  and  rats 
is,  geoemDy  spelling,  regiarded  as  fidliag  wiiliin  the  ordi- 
nary wear  and  tear  of  the  voyiage  and  not  on  the  under- 
!WTiteEa(r). 

Witb  lagaid  la  euppor  shaathing*,  Am  ligbt  nile  wouHd 

seem  to  be  that  the  underwriter  ought  to  be  responsible  for 
all  damage  violently  done  to  it  by  the  direct  operation  of  the 
peiils  oi  the  sea,  as  whm  it  is  torn  or  soaped  off  hy  rocks  in 
oonsequenoe  of  a  storm;  but  not  fw  any  deterioration  which, 
considering  the  age  of  the  sheathing  and  the  incidents  of  the 
voyage^  oan  &irly  be  attributed  to  wme  and  tear  («). 

Theae  ass  a  lew  instaooes  ci  the  appliGati<Mi  of  this  rule; 
but,  after  all,  much  must  be  left  to  the  judgment  of  practical 
m&a  in  each  case,  subject  to  this  guiding  principle:  that 
mhmmat  liie  loss  can,  iip<m  a  &ir  renew  of  all  the  eireum- 
stances,  be  imputed  to  the  ordinary  wear  and  tear  of  the 
voyage,  the  underwriter  is  exempt  from  liability. 

778.  Upon  the  same  ground,  the  underwriter  is  not  liable 
for  that  loss  or  deterioration  which  arises  solely  from  a  prin- 

(p)  Taylor  r.  Curtis  (1816),  6  Taunt.  608;  2 Marshall,  R.  309;  Stevens 
on  Average,  167,  168,  contra.    But  seeBenecke,  Pr.  of  Indem.  456. 

(g)  Stevens  on  Average,  161 ;  Benecke,  Pr.  of  Indem.  454 ;  1  Phillips, 
Ins.  s.  1105. 

(r)  As  to  worms,  see  Rohl  v.  Parr  (1796),  1  Etp.  445 ;  1  Phillips,  Ins. 
•.1101;  3Kent,€k>nmi.  300,n.   As  ta  xuts,  Hufter  9,  Potto  (1S16),  4  Camp, 
iwwwi  9,  Drniy  (1852),  8  WaA.  ISS,  Sbiw,  Wwviw,  itev  Ite  lato 
^Mt  iHM  im iA  Ma^-vntar,  MmHttm  9.  VmM  (liST),  IS  Ap|^. 
SIS. 

(t)  WSBBifB,  IMS.  It  W9B  for  some  time  the  pnwiioe  of  —dwrwiflew 
Mi  to  paj  far  ffm^fn  tao  to  tiie  hnU  Mow  Okt  water-line,  tmetft  wliora 
tile  ship  had  taken  the  gronnd  or  had  come  into  contact  with  some  substance 
other  than  water.  But  in  Harrison  r.  The  Universal  Marine  Ins.  Co. 
(1S62),  3  F.  &  F.  190,  a  special  jury  at  the  Guildhall  found  that  the  custom 
was  not  established.  This  led  to  the  insertion  of  '*  The  Metalling  Clause." 
See  McArthur,  308.  In  Cruikshank  r.  Maritime  Ins.  Co.  (1886),  cited  in 
McArthur,  p.  312,  Cave,  J.,  held  that  damage  to  the  ship  by  the  shifting  of 
Uie  cargo  was  damage  done    by  some  substance  other  than  water.'' 
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ciplo  of  decay  or  corruption  inherent  in  the  subject  insui^,  Boot.  77«l 


or,  as  the  phrftse  is,  from  its  proper  vice;  as  when  imit  ansing  from 

hecomes  rotten,  or  flour  heats,  or  wine  turns  sour,  not  from  ti^^^^*^ 
external  damage,  but  entirely  from  internal  decomposi-  ^SrodL* 
lion(i).    Accordingly,  where  meat  shipped  at  Hamburg 
became  putrid  through  delay  on  the  voyage  occasioned  by 
tempestuous  weather,  and  was  necessarily  thrown  into  the 
sea,  it  was  held  to  be  no  loss  within  the  meaning  of  the 
policy  (le).    So;  if  spcmtaneoos  combiietion  is  generated  by  Loss  by 
the  effervescence  or  other  chemical  change  of  the  thing  ^^Jj^^ 
insured,  arising  from  its  having  been  put  on  board  wet  or 
otherwise  damaged,  the  underwriter  is  not  iiaUe(a?);  but 
it  lies  upon  him  to  show  clearly  that  the  fire  really  arose 
from  this  cause  (y) . 

The  same  rule  applies  to  a  case  of  loss  of,  or  damiage  to, 
diip.  Thus,  where  a  vessel  insured  under  a  time  policy  sailed 
in  an  unseaworthy  state,  and,  without  encountering  any  more 
than  ordinary  marine  risk  was  obliged,  owing  to  the  defective 
state  in  which  she  saikd,  to  put  into  a  port  for  repair,  the 
expenses  of  doing  so  were  held  to  be  irrecoverable,  although 
there  was  no  warranty  of  seaworthiness  and  although  the 
owner  was  not  aware  of  her  defects  (z) . 

779.  Upon  the  same  principle,  the  underwriter  is  nsirer  Loss  by 
liable  for  that  ordinary  and  inevitable  amount  of  leakage  and  i^agZand 
breakage  to  which  wines,  spirits,  molas&es,  oil,  earthenware, 
glass,  and  other  liquid,  or  brittile,  commofditieB  are  neoesaarily  tiw  poliey. 
exposed  in  the  usual  course  of  oven  the  most  fortunate  voyage . 

{t)  See  the  authorities  collected  1  Emerigon,  c.  xiL  s.  ix.  pp.  388 — 392 ; 
Mar.  Ins.  Act,  1906,  s.  55  (2)  (c),  ante,  §  775. 

(m)  Taylor  v.  Dunbar  (1869),  L.  R.  4  C.  P.  206;  approved  in  Pink  v. 
Iteming  (1890),  25  Q.  B.  D.  396.' 

{x)  I  Emerigon,  c.  zii.  s.  xriii.  $  4,  p.  430. 

(if)  Boyd  «.  Dubois  (I8tl),  3  Oamp,  133 ;  Ptondenoe  Washington  Ing.  Co. 
9.  Adler  (1885),  65  Marflaad,  1^. 

(s)  FavoBS  9,  Sanfield  (1856),  6  E.  ft  B.  192.  See  also  Ballaiityiie  r. 
MaddniMm,  [1896]  2  Q.  B.  455  (C.  A.),  and  eonfaast  Dadgeea  r.  tateoloe 
(IS77),  2  App.  Cas.  284,  and  Whittle  r.  Mowlam,  [1920]  1  K.  B.  447.  Of. 
the  Kar.  Ina.  Aet,  1906,  s.  39  (5). 
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INct.  7f9.  This  is  a  rule  universally  established  by  the  general  law 
maritime  wben^vw  the  f>rftctice  id  marine  in8uni:noe  is 
Itiicrwn  (a) .    Extraordinary  leakage  Off  heeakage,  howsrar, 

ca^ased  by  the  violent  patching  and  labouring  of  the  ship  at 

sea  is  Wfwted  (h). 

In  our  oM  oonntry  no  fixed  nde  is  kid  down  as  to  what 

6  shall  be  con8idei»d  ordinary  leakage  and  breakage  on  given 

articles  on  a  given  voya^. 

In  file  United  StatoB,  and  g«iierallj  cm  the  continent  of 

Europe,  a  certain  percentage  is  fixed,  varying  upon  ^Setmt 
M    articles,  and  upon  voyages  of  different  length  and  duration, 

as  ilie  ordinary  anKmnt  of  leakage  and  breakage,  for  which 

^  nndefwriter  can  in  no  case  be  liable. 

780.  There  mlay  be  a  bursting  of  the  wrappers,  and  a  com- 
mixture of  the  contents,  without  any  loss  on  that  account 
aoflh  as  the  inaiimr  vranld  be  liaUe  for.  Where  cotton  wool 
bdonging  to  differant  owneie  was  diipped  in  bales  by  U» 
tame  vessel,  and  encountered  such  a  tem'pest  on  the  voyage 
Uiat  many  of  the  bales  were  burst  and  the  contents  mingled, 
and  the  distim^ve  mariu  npon  odim  of  the  bdics  wefe 
obliterated,  it  was  held  that  the  several  owners  became 
tenants  in  common  of  the  mass,  and  were  not  deprived  of 
tfaiir  ^roporty  in  tlks  whole,  so  as  to  mititle  thesn  to  claim  as 
fior  a  total  loss  (c) . 

Xottelitj  4  781.  Upon  the  same  principle,  under  policies  on  living 
animals  the  unden\Titers  are  not  liable  for  losses  solely 
attiibatable  to  death  from  natural  omiaee.  As,  for  instance, 

(4  Wm  l^'giMfil  pdneipfe.  Me  1  EMfigon,  c.  xM.  s.  Ix.  p.  SW,  vho 
«<«lleeliflMMiaMxlii«.  8m  alw  €kid«  de  OowMm,  art.  SM ;  SIiimm  ok 
Amga,  nt ;  Xsr.  Infi.  Aot,  1906,  s.  56  (2)  (c),  anU,  $  776. 

Im  CMit  «.  '■ff-»»^n  (1836),  7  C.  &  P.  597  (as  to  which  see  atae, 
\  7S),  •a^ltal^'was  nnsnccessfally  made  to  defeat  a  olaiin  hy  relying  upon 
«a  9SkgA  uMliOM  of  I4ofd*»liy  whitOisaohartiolM  wmt  alwayB  "IsmoI 
.average." 

(tf)  Spenoe  r.  Union  Marine  Ins.  Co.  (1868),  L.  R.  3  C.  P.  427-  See  the 
remarks  on  this  case  in  Sandeman  t'.  Tyzack  &  Branfoot  SS.  Co.,  [1913] 
A.  C.  680,  687,  695,  698  ;  and  see  Mar.  Ins.  .let,  1906,  s.  66,  sub-s.  6, 
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if  it  be  owing  to  any  infectious  disorder  which  might  equally  Saet.  781. 
have  seized  them*  on  land,  or  to  somfe  disease  which,  though 
probably  in  part  occasioned  by  the  confinement  and  other 
usual  circumstanoes  of  the  voyage,  is  yet  not  proximately  \ 
caused  by  any  extraordinary  or  immediate  agency  of  the 
perils  insured  against,  the  underwriters  are  undoubtedly  not 
liable  for  the  loss. 

As  long  as  negro  slaves  wente  universally  regarded  by  the  Mortality  of 

jurists  of  civilized  and  Christian  Europe  as  mere  live  stock,  it 

.  ^  Death  canaei 

wras  gravely  determined  that  self-inflicted  death  produced  by  by  suicide 

.|^  the  honor  and  despair  of  a  fellow  man,  was  a  loss  arising  at  the  risk*  ^ 

from  the  proper  vice  and  inherent  pravity  of  the  thing  ^^Jj^^^^^ 

insured,  and  as  such  was  not  to  be  at  the  charge  of  the 

underwrite  {d). 

The  Courts  were  even  driven  to  the  disgrace  of  listening  Loss  caused 
to  solemn  arguments  to  prove  the  position  (which  they  only  J},^^* 
evaded  establishing  as  law  by  resKnrting  to  a  technioal  point  of 
pleading)  that  the  loss  occasioned  by  throwing  overboard  part 
of  the  human  cargo  of  an  overloaded  slaver,  in  order  to  avoid 
a  scarcity  of  water,  was  a  loss  for  which  the  underwriters 
were  liable  as  an  ordinary  peril  of  the  sea^e). 

Nay,  Lord  Mansfield  himself  had  to  undergo  the  melan- 
eholy  degradation  of  applying  all  the  subtlety  of  hia  gnat 
intdleot  in  order  to  assist  a  special  jury  of  London  merehants 
in  coming  to  the  following  conclusions  in  a  case  where 
"  mortality  by  mutiny  of  slaves  "  was  included  amcmgst  the 
perils  insured  against:—!.  That  all  the  slaves  who  were 
killed  in  the  mutiny,  or  died  of  their  wounds,  were  to  be 
paid  for.  2.  That  all  those  who  died  of  their  bruises  which 
they  had  received  in  the  mutiny,  thcmgh  aooompwiied  by 
other  oauses,  wwe  to  be  paid  fw.  3.  That  all  who  had 
wallowed  salt  water  or  leaped  into  the  sea,  and  hung  upon 

{d)  Valin,  Ordon.  tit.  Ti.  arts.  11,  16;  PoOiier,  d'AMonaco,  No.  66;  and 

M.  Estrang-in,  ibid. 
{«)  Gi^gaoa  V,  GUbert  (1783),  1  Park,  138 ;  lianhall,  Ins.  660. 
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tiie  sides  of  the  ship  without  being  otherwise  braised,  or  died 
of  chagrin,  were  not  to  be  paid  for  (/). 

In  the  last  case  upon  this  subject  in  our  booksi,  it  waa 
decided  that  wheate  negro  slaves  died  cm  the  passage  hem 
soareity  of  food  caused  by  the  extraordinary  and  unaToidable 
delay  of  the  voyage,  this  was  a  case  of  natural  death,  for 
which  the  underwriters  were  not  liable  {g). 

Happily,  since  tlie  eztincti<m  of  the  African  stave-trade  in: 
this  country,  and  the  numerous  international  treaties  between 
our  own  and  foreign  governments  for  the  suppression  of  the 
traffic,  Rwgiiiih  andenrritas  can  no  Icmgier  have  a&y  intine- 
diate  concern  with  insnranoes  upon  slaves.  Several  of  the^ 
principles,  however,  established  by  these  decisions  are  still 
applicable  to  Insnraiioes  mi  liv«e  eUxk, 

7S2.  Thus,  in  a  case  whm  thirty  mules,  ten  asses,  and 
tliirty  oxen  wiero  inraved  "  at  and  from  Cork  to  Barbadoes 

and  St.  Vincent,  warranted  free  of  mortality  and  jettison,'* 
Lord  Tenterden  held,  upon  the  authority  of  the  case  of 
.Tatham  v,  Hodgscm,  jnst  dted,  that  if  the  ship  had  been 
driven  out  of  her  course  by  perils  of  the  sea,  and  the  voyage^ 
thereby  had  become  so  protracted  as  to  exhaust  all  the  pro- 
visioiis,  and  oonaeqinnlly  the  means  of  soslaining  th&  life  of 
Ae  animals  insnied,  then  4iie  w^odk,  "warranted  llee  of 
mortality,"  introduced  into  the  policy,  would  have  protectedT 
the  underwriters  from  liability  for  loss  arising  from  such 
cause  (A). 

Where  the  perils  of  the  sea  have  been  a  conducing  cause  of 
the  loss,  it  is  often  a  matter  of  great  difficulty  to  settle  the 
foertion  of  the  nndM'wi^ar's  Jidbility. 

hk  t&e  case  jnst  cited,  where  the  nncfenrriters  expressly 
stipulated  not  to  l^e  liable  for  any  loss  caused  by  "  mortality," 
it  appeared  that  all  the  animals  insured,  except  five  mules  and' 

(/)  Jones  V.  Sohmall,  citad  1  T.  &.  UO.  TIm  aliof«  is  takot  mtMm 

from  the  report. 

07)  Tatham  v.  Hod^on  (1796),  1  Park,  141  ;  6  T.  R.  656. 

{h)  Per  Lord  Tenterden  in  Lawrence  v.  Aberdein  (1821),  6  3*  &  Aid.  Ill  ^ 
and  of.  Tajlor  r.  Dunbar  (1869),  L.  B.  4  C.  P.  206. 
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one  ass,  died  on  the  voyage  of  seveie  bruises,  lacerations,  and  s«ot.  788. 

injuries,  arising  from  the  violent  pitching  and  rolling  of  the 
ship  occasioned  by  a  furious  storm  aud  the  consequent  agita- 
tion of  the  sea;  Lord  Tenterden  and  the  rest  of  the  judges  of 
the  King's  Bmieh  decided  that  this  was  a  loss  by  the  perils  of  ^ 
the  sea,  for  which  the  underwriters  were  liable,  and  further, 
though  only  with  some  doubt,  that  they  were  not  ^protected 
by  the  waxtmty  to  be  free  of  mortality,"  for  the  word 
mortality,  in  its  ordinary  sense,  never  means  violent  death, 
but  death  arising  from  natural  causes  (i) . 

And  in  a  snbsequent  case  of  the  same  kind,  where  horses 

iveie  insured  from  Liverpool  to  Jamaica  with  the  same 
warranty  to  be  "  free  of  mortality  and  jettison,"  the  horses, 
which  had  be^  in  the  first  instance  properly  seeured  between 
•decks,  came,  by  the  labouring  of  the  vese^  in  a  yic^'Oit  storm, 
first  to  break  the  slings  by  which  they  were  supported,  and 
then,  having  kicked  down  the  partitions  by  which  they  were 
separated,  and  being  onaMe  to  i^md  owing  to  the  great 
rolling  of  the  vessel,  (to  kick  and  bruise  each  other  so  violently 
that  thereby,  and  by  the  injuries  received  from  the  pitching 
•of  the  vessd,  tbsj  aH  died  in  the  course  of  the  stotni.  The 
Oourt  felt  boond  by  their  former  decision  to  htdd,  that  the 
nnderwriters  were  liable  as  for  a  loss  by  the  perils  of  the 

Loss  by  nu»rtality  is  sometimes  expressly  included  among 
the  perils  insured  against  {I) . 

783.  The  undei-writer  is  liable  for  no  loss  which  is  not  lUsk  of 
proximately  caused  by  the  perils  insured  against  ( m) .  Causa  ^S^Mtely 

caoBed  lij  tlie 

(♦)  Lawnooe  p.  Abndfliii  (1821),  6  B.  A  Aid.  107.  ^^JT^ 
(*)  Gabay  r.  Lloyd  (1825),  3  B.  &  Cr.  793.  All  the  Court  held  that  thU 
«MeleU  wUiitBai^  of  Lftwvenoev.  Abeidem,  with  whidi  decukm  Abbott, 
C.  J.  (Lord  Tenterden),  Bayloy,  J.,  and  Holioyd,  J.,  exprennd  themedvea 
pflKfeoay  eatiefied,  bat  littledaK  J-,  oud  he  doubted  whether  ha  ehosld 
hKwe  ocHMmHed  with  H. 

<Q  See  ^aeob  v.  QaviUcr  (1902),  7  Gobi.  Cm,  IIS,  as  to  the  walking 
Mbore  *'  eisMie ;  81.  Bud  Ike,  Ao.  do.  v,  Mocioe  (1906),  1 1  Com.  Caa.  153. 
(w)  Mar.  Ina.  Aet^  1900,  a.  M  (1),  mU,  §  775. 
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proopima  nm  r^noia  gpecMm  is  a  principle  wliich  is  more 
rigorously  applied  to  cases  of  marine  insurance  than  to  those 
of  other  liabilities.  "In  all  cases,"  says  Blackburn,  J., 
"  tbe  law  r^ards  the  proximate  cause  of  the  loss,  and  it 
would  be  difficult  to  find  a  better  example  of  what  Lord 
Bacon  calls  the  infinity  of  the  '  causes  of  causes,  and  their 
impukicHL'iMie  on  the  other,'  than  is  afforded  in  this  case. 
The  ship  perished  because  she  went  ashore  on  the  coast  of" 
Yorkshire .  The  cause  of  her  going  ashore  was  partly  that  it 
was  thick  weather  and  she  was  making  for  Hull  in  distress^ 
and  partly  that  «he  was  anmaiiagieal^  because  fall  of  water. 
The  cause  of  that  cause,  viz.,  her  being  in  distress  and  full 
of  water,  was  that  when  she  laboured  in  the  rolling  sea  she 
made  water;  and  the  cause  ol  her  making  water  was  that 
when  ^  left  Lcmdon  she  was  not  in  so  strong  and  atavii^ 
a  state  as  she  ought  to  have  been;  and  this  last  is  said  to  be 
the  proximate  cause  of  the  loss,  though  since  she  left  London 
iiie  had  eroased  the  Ni^th  Sea  twiee.  We  think  it  would 
have  been  a  misdirection  to  tell  the  jury  that  this  was  not  a 
loss  by  perils  of  the  seas,  even  if  so  connected  with  the  state 
of  iiMW  will  Uii mill  as  that  ^t  would  pietieiit  any  ene  wha 
knowingly  smt  her  oat  in  that  state  fxom.  recovering  indem- 
nity for  this  loss  "  C»)- 

Where  a  loss  is  due  to  a  combination  of  causes,  the  ques- 
tion which  is  the  proximate  cause  is  not  solved  by  the  mere 
point  of  Odder  in  tume  (o).  For  eaoaatiim  is  not  a  ehain^ 
bat  a  net.  .  .  .  The  cause  which  is  truly  proximate  is  that 
which. is  proximate  in  efficiency.  That  efficiency  may  have 
been  pBeeei^ed  although  other  oamee  miay  mwintime  have 
sprung  up  which  have  not  destrojed  or  truly  impaired  it^ 
and  it  may  culminate  in  a  result  of  which  it  still  remains 


(«)  In  Dudgeon  v.  Pembroke  (1874),  L.  R.  9  Q.  B.  at  p.  695 ;  and  see 
S.  C.  2  App.  Cas.  2S4. 

{•)  8m  Liylaad  Shaping  Co.  r.  VonHsli  UaiQa  lln  Im.  Mtkjj  [1»18} 
A.  C.  SSO  a*  p.  38S  (Lofd  DnnediA). 
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the   real  efficient   cause   to   which   the   event   can  b^ 
ascribed  "  (p). 

if   784.  The  maxim  as  to  causa  proxma  as  applied  in  practice  Twofold 
has  a  twofold  operation— partly  to  limit  and  partly  to  S^'^. 

enlarge  the  underwriter's  responsibility.  It  acts  in  the  latter 
mode  in  all  those  cases  where  it  has  been  decided  that  the 
underwriter  shall  be  liable  for  all  losses  that  ue  proximately 

caused  by  the  perils  insured  against,  though  they  may  be 
remotely  occasioned  by  the  acts  or  negligence  of  the  assured 

or  his  agents  (g). 

We  shall  have  occasion  elsewhere  to  discuss  the  two  classes  nioRtratioiiA 

of  cases  just  referred  to;  it  will  be  sufficient  here  to  mention 
a  few  illustrations  of  the  rule,  in  as  far  as  it  tends  to  limit 
the  underwriter's  rei^nsibility  (r). 

Thus,  loss  from  sale  of  goods,  to  defray  exp^wee  of  repairs 
in  a  port  of  distress,  is  not  within  the  policy  on  goods 
luir  is  a  loss  by  bottonury  on  cargo  purposes  of  the 

ship  ( ^ ; ;  nor  is  loss  by  Ml  of  the  mark^Hilr  th®  delay  («) 

in  estimating  average  damage,  or  loss  at  public  auction  ooea-  V 
sioned  by  suspicion  of  damage  (a?) ;  nor  is  loss  of  freight 
occasioned  by  a  parud^t  sale  by  the  master  of  cargo  on  which 

{p)  Ibid.  p.  369  (Lord  Shaw).    Passages  in  Lord  Esher's  judgment  in  / 
Pink  t'.  Fleming  (1890),  25  Q.  B.  D.  396,  to  the  effect  that  only  the  cause 
last  in  time  can  be  looked  to,  cannot  now  be  supported. 

iq)  Busk  V.  Royal  Exch.  Ass.  Co.  (1818),  2  B.  &  Ali.  73,  and  the  line  of 
cases  between  that  and  Redman  Wilson  (1845),  14  M.  &  W.  476  ;  Green 
V.  Elmslie  (1792),  Peake,  N.  P.  212  ;  Heyman  r.  Parish  (1809),  2  Camp.  149; 
Arcangelo  r.  Thompson  (1811),  ihid.  620;  Livie  v.  Janson  (1810),  12  East, 
648;  Hahn  v.  Corbett  (1824),  2  Bing.  20d;  Moufeoja  v.  Londoa  Am.  Gu. 
(1851),  6  Ex.  451 ;  20  L.  J.  E^  254. 

(r)  A  number  of  instaaoes  ooUeoted  ttom  th«  Amflrkmn  reports  wilt  be 
iMiBd  bt  Campbell's  Bnliiig  Gases,  vol.  xiv.  pp.  293—296. 

(«}  99W^  V,  Oodgm  (1«16);  4  M.  &  S.  m ;  Saiquj  r.  Hobeon  (1823), 
4  Biag.  181. 

(/)  Greer  v.  Poole  (1880),  6  Q.  B.  D.  272. 

(w)  See  the  Mar.  Ins.  Act,  1906,  s.  55,  sub-s.  2  (b),  whieh,  however,  only 
applies  to  polioies  on  ship  or  goods.  In  freight  policies  a  loss  occasioned  hy 
delay  may  give  rise  to  a  valid  claim.  See  Jackson  v.  Union  Ifar.  Ins.  Co. 
(1874),  L.  R.  10  C.  P.  125  ;  and  infra,      785,  786. 

(x)  Cator  V.  Great  Western  Ins.  Co.  of  New  York  (1873),  L.  R.  8  C.  P. 
662  ;  cf.  Brown  v,  Fleming  (1902),  7  Com.  Cas.  245. 
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B»ct.  784.  freight  could  ultimately  have  been  earned,  within  the  policy 
on  freight  (^y) .  Soy  loes  of  voyage  caused  by  interdietion  of 
oommeroe,  Uo^ade,  or  kosdle  poMeflnon  of  the  port  of 
destination,  is  not  a  risk  within  the  policy  on  ship,  being 
the  effect  of  a  peril  acting  not  immediately,  but  circuitously, 
cm  the  thii^  insured  {z).  ^ 

So,  the  wages  and  provisions  of  the  crew  during  a  delay 
for  ropaii*s,  or  detention  by  an  embargo,  are  not  a  risk 
within  the  policy;  though  this  is  so,  rather  because  these  form 
purt  of  the  mlinary  expenses  ol  the  voyage  (a)';  and,  perhaps 
^  even  more  clearly,  because  it  is  the  ship  that  is  the  subject- 
matter  of  insurance,  and  it  is  damage  to  the  shijD,  against 
which  the  underwriter  on  ahip  promises  to  indemnify  the 
owner;  and  this  does  not  neeessarily  indude  all  damages 
sustained  by  the  shipowner  (6). 
^  The  following  ease  is  a  good  illustration  of  the  application 
oi  the  nde: — 

A  vessel  loaded  with  hides  and  tobacco  ^pped  a  quantity 
of  sea  water,  which  rotted  the  hides  but  did  not  come  directly 
into  ocmtaet  with  tiie  tobaiooo  ot  ^  packages  in  which  it  was 
c<Mitained;  the  tobacco,  however,  was  spoiled  by  the  reek  of 
the  putrid  hides.  It  was  held,  that  in  this  case  the  perils  of 
the  sea  were  the  proximate  mxm  oi  thd  lorn  on  the  tobaoqoaa 
well  as  on  the  hides  (c). 

Striogent  Ti»  Stringency,  howev^,  wi^  iHiidi  the  rule  is  ^ 

SeruleaB to^  applied^is  well  illustrated  by  several  decisions,  both  old  and 

(y)  Mordy  v.  Jonet  (18^5),  4  B.  &  Cr.  394 ;  Philpot  v,  Swaun  (1861),  11 
C.  B.  N.  S.  270. 

(z)  HiidkiaMm  v.  RolmuKm  (1803),  3  £.  &  P.  388  ;  Lubbock  t .  Boworoft 
(lb03),  5  £sp.  50 ;  Niekeb  v,  hoadtm  k  Ftor.  lu.  Co.  (1900),  6  Com.  Cm. 
16:  K«Bi— olf  V.  OdMTndm'  Bm.  Co.,  Ltd.,  [1913]  3  K.  B.  407;  [1914] 
3  K.  B.  1121  (C.  A.).  B«l  «  kMof\oy»geM«Mdl»]rftMwatM«<il««r 

My  be  tke  ANiM  iraw  off  •  loM  ol  good*,  or  cl  iM^i 

(•)  Ffetehtr  «.  Poole  (1769),  1  Imu  lU ;  Sdoi  r.  Pbolo  (I78i>,  Otf. 
117 ;  Bobcrttn  t .  Ewer  (1 786),  I T.  K.  m.  Lttd  Dwwiin,  howeyer,  pufti 
these  cases  on  the  grouiid  of  cau»m  f^rmmm  mm  nm»t«  ipmtmtm.  ])•  Vmz  f« 

Salvador  (1836),  4  A.  ft  £.  420, 

{b)  See  post,  $  835. 

{c}  MoQtoya  r.  London  A«b.  Co.  (1851),  6  Ezch.  451 ;  20  L.  J.  Exch.  264« 
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recent,  in  connection  with  policies  on  freight,  to  the  effect   Sect.  786. 
that  whbre  freight  is  lost  to  the  shipowner  in  consequence,  proximate 
indeed,  of  perils  of  t&e  sea,  but  between  tiie  peril  and  the  ^Shnemnw^ 

loss  there  intenrenes  some  act  of  volition  or  election  on  the  election  ha«^ 
part  either  of  the  shipowner  or  charterer  to  which  the  loss  is  intervened 

,  .  between  the 

more  proximatelj  dueT-ibe  loss  is  to  be  attribated  not  to  the  peril  insured 
peril  of  the  sea,  but  to  such  act  of  volitiwi  or  Section  (c?) .  loss. 
And  this  is  so,  even  in  a  case  where  such  act  has  amounted 
to  nothing  more  than  a  prudent  and  necessary  choice  of  the 
lesser  of  two  evils. 

4     Thus  in  M'Carthy  v.  Abel  (e),  a  shipowner,  owing  to  perils  LOSH  of 
insured  against,  properly  abandoned  ship  and  freight  to  Ike  ^^^^ 
respectiTe  underwriters  thereon,  but  the  vessel  was  subse-  "j^ntof 

^  ship  after 

-quently  able  to  complete  her  voyage  and  earned  freight,  constructive 
which  the  underwriters  on  ship  and  not  the  shipowner  ^"^^ 
joeoeived.  The  la^er  fhm  unsuceessfuUj  attempted  to  recover 
the  freight  he  had  lost  from  his  undenvriters  on  freight;- 
Lord  Ellenborough  pointing  out  that  the  lo3S  was  duo  not  to 
perils  insured  against,  but  to  the  abandonment  of  the  ship, 
"  which  abandonment  was  the  act  of  the  assured  themselves, 
with  which  therefoi'e,  and  the  consequences  tliereof,  the 
underwriters  have  no  concern."  And  this  view  was  subse- 
•quentlj  confirmed  in  the  House  of  Lordis  (/) . 

The  principle  received  further  confirmation  in  the  case  of  Loss  of 
the  Inman  Steamship  Company,  Limited  v.  Bisehoff.    The  SSJoklby 
**  City  of  Paris  '*  was  chartered  by  her  owners  to  the  Board 

-  .  .  of  special 

^01  Admiralty  on  monthly  hire,  the  charterers  agreeing  to  pay  rights  under 

the  freight  during  employment  and  efficient  performance  of  ***'**''P*^y- 

the  service,  smd  the  owners  cov^ianting  that  the  ^p  should 

he  seaworthy  during  the  continuance  of  the  charter:  provided 

that  if  at  any  time  it  should  appear  to  the  charterers  that  the 


(«0  Borne  wtmm^  lMNr«f«r,  of  Lord  Selbome  in  Inmaa  SS.  Go.  v^WUbuM 
(1882),  7  App.  Cas.  at  p.  ^S,  «fpMr  to  eoBflbt  vi&  llKii  nie. 

{e)  (1804),  5  East,  388. 

(/)  In  Scottish  Mar.  Ins.  Co.  v.  Turner  (1863),  1  Macq.  H.  L.  334. 
And  cf.  Mordy  v.  Jones  (1826),  4  B.  &  Cr.  394;  Vlierboom  v.  Chapmia 
(1844),  13  M.  &  W.  230;  PhUpot  v,  Swaon  (1861),  11  0.  B.  N.  S.  270. 
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ailip  liad  become  iB^cieot,  the  latter  shoold  have  the  right 
of  patting  her  odt  of  pay,  w  of  making  such  abatement  by 
way  of  mulct  out  of  the  freight  as  they  should  adjudge  fit. 
The  owners  effected  a  time  policy  against,  inter  dliay  perils  of 
saas  "  on  Mght  onli^nding."  Daring  the  time,  th& 
^  diip  became  inefficient  through  pH3rils  of  the  sea,  and  the 

charterers  made  an  abatement  out  of  the  freight  in  accord- 
ance with  th^  powers  ander  the  charter-party.  The  Court 
of  Appeal  held  that,  on  the  true  construction  of  the  charter- 
party,  the  freight  was  lost,  not  by  the  inefficiency  of  the 
¥6fleel,  and  therefore  not  directly  by  pmls  the  seas,  but 
owmg  to  the  exercise  by  the  ehart^m  of  their  discretionary 
power  to  make  the  abatement  provided  for  in  tho  charter- 
party  {g) .  In  the  House  of  Lords,  Lord  Fitzgerald  oon-^ 
onmd  Ml  the  q>iBiffli  «f  the  Ooart  ci  Aj^eal,  and  the  judg- 
ment was  unanimously  affirmed .  But  the  other  members  oi 
tho  House  {h)  were  of  opinion  that  the  appeal  should  be 
diMniaHad  on  the  ground  that  there  had  been  bo  loss  of 
fkeight,  properly  speaking,  at  all,  and  db  not  seem  to  have 
concurred  in  the  view  that  the  pecuniary  damage  suffered  hy 
tbo  shipowner  was  not  due  to  perils  inaared  against  (i) . 

Biskiiiction-  1^786.  It  was  pointed  out  in  this  case  that  the  result  would 
whore 

fllufffcer-pairfy  probably  have  been  different  if  there  had  been  a  stipulation 
S^y^^l^  ui  IhfS  ehartw-party  tiiat  leei^t  dloold  automatically  cease 
e^km***  *®  ^  payable  in  the  contingencies  mentioned.  And  effect 
by  charterers,  was  subsequently  giv^en  to  this  distinction  in  the  two  cases 


to        of  The  Alps  and  The  Bedouin.  In  the  form^  the  vessel  was 
sabjeet  to  a  time-^rtM*,  whieh  ocmtained  a  provinon  that 

(f)  (1881),  6  Q.  B.  D.  648. 
(/<)  Lords  Selborne,  Blackburn,  and  Watson. 

(0  Inman  SS.  Co.,  Ltd.  v.  Bischoff  (1882),  7  App.  Cas.  670.  See  particu- 
larly per  Lord  Selborne  at  p.  676,  per  Lord  Blackburn  at  pp.  682,  683,  686, 
per  Lord  Watson  at  p.  690.  Cf.  Mercantile  SS.  Co.  v.  Tyser  (1881),  7  Q.  B. 
D.  73  ;  and  compare  with  these  cases  Jackson  v.  Union  Marine  Ins.  Co. 
(1873),  L.  B.  8  C.  P.  572 ;  10  C.  P.  125 ;  and  In  re  Jamieaon  and  The  New- 
cmtOfB  Ahoo.,  [1895]  2  Q.  B.  90.  See  also  NmImIb  9.  London,  ke.  Iob,  Co. 
(IMO),  6  Oom.  Gas.  15;  XsMlMetor  Linen,  Ltd.  #.  Britiah,  ibe.  Im.  Co., 
Ud.  7  Con.  Gee.  26 ;  Sqger  v.  Wmmm*B  Vmd  Dee.  Co.  (1998),  90> 
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the  hire  should  oease  in  the  event  of  loss  of  time  from  want  BmL  TmB. 

of  repairs.    The  owner  insured  his  chartered  freight  in  a 

time  policy  against^  inter  aUa,  fire.    A  fire  took  place  which 

neoessitated  repairs,  wherehy  the  hire  of  the  vessel  ceased 

for  thirteen  days.    It  was  held  that  the  underwriters  were 

liable  for  the  thirteen  days'  loss  of  freight  so  caused  (A") . 

In  the  latter  case  the  time-charter  contained  a  danse  where'by 

the  freight,  which  was  payable  monthly  in  advance,  was  to 

oease    in  the  event  of  loss  of  time  by  breakdo^vTl  of  engines 

or  maohinMy  so  as  to  delay  the  pvogiess  of  the  steamer  for 

IJwenty-four  hours,''  and  th^  was  a  time  policy  on  the 

chartered  freight.    Perils  insured  against  caused  a  break- 

down  of  machinery,  whereby  the  hire  ceased  for  twenty-eight  ^Bta 

dftys.  In  an  action  on  <^e  policy,  it  was  held  hy  the  Court 

of  Appeal,  approving  i?he  Alps,  that  inasmuch  as  the  clause 

in  the  charter-party  was  put  into  operation  by  tho  immediate 

action  of  penk  immred  against,  the  underwriters  were 

liable  (Q. 

787.  In  order  to  protect  themselves  against  liability  to  pay  TtmeHtharter 
lor  loss  of  freight,  sustained  under  similar  dausee  to  those 

above  referred  to,  while  a  vessel  is  laid  up,  and  also,  as  appears 
from  the  decision  in  Beneaude  v.  Thames  and  Morsey  Marine 
Insurance  Co.,  Limited  to  protect  themsdves  against 
liabilit}*  to  pay  for  loss  of  freight  under  a  a  oyago  charter 
which  has  been  necessarily  abandoned  owing  to  delay  frus- 
trating the. object  of  the  adventure  ^leieky  contemplated 
a  clause  known  as  the  time-charter  clause  is  often  inserted  by 
underwriters,  by  which  the  policy  is  "  warranted  free  from 


{k)  The  Alps,  [1893]  P.  109. 

(0  The  Bedouin,  [1894]  P.  1.  Cf.  Jackson  v.  IFiiion  Marine  Ins.  Co. 
(1873),  L.  B.  8  C.  P.  572 ;  10  C.  P.  125,  which  is  distinguishable  from 
Xerouitfle  SS.  Co.  v.  Tyser  {ubi  supra)  just  as  The  Alps  and  tiie  Bedouin  are 
from  Imnan  SS.  Go.  v.  Bisoiholl. 

(m)  [1897]  A.  C.  609.  See  also  Tumbull  &  Co.  v.  UadenrziteES* 
Assoc.,  [1900]  2  Q.  B.  402. 

(m)  See  Jackson  v.  Union  Marine  Ins.  Co.,  tibi  supra. 
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^laim  consequent  on  loea  of  time,  whether  arifliiig  from  a 
peril  of  the  sea  iMT  oOierwiae  "  (o). 

Carnation  788.  Similarly,  in  order  to  protect  Ufldwwriters  Jigainst 
claims  by  shipownm  for  loss  of  freight  arising  from  the  can- 
orflation  of  the  charter-party  under  which  such  freight  was 
expected  to  be  earned,  a  clause  has  sometimes  be«i  inserted 
in  freight  polides  jwoviding  that  "  no  claim  arising  from  the 
canodling  of  any  charter  "  shall  be  allowed.  It  is  doubtful, 
however,  iu  view  of  the  cafies  which  we  have  already  noticed, 
whether  the  underwriter  requires  the  protection  of  such  a 
ckuse  wfam  Ike  canodlation  has  been  du^  to  the  exercise  by 
a  charterer  of  an  option  given  by  an  express  clause  in  a 
charter-party;  for  it  seems  :that  in  8U<^  a  ease,  though  the 
oinoellation  may  have  taken  pfawe  in  oonsequrace  of  a  peril 
insured  against,  yet  the  loss  of  freight  is  not  directh  due  to 
any  such  peril,  but  to  the  exercise  of  the  option  (p). 

On  the  other  hand,  in  a  case  where  a  diart^-party  was,  in 
fact,  put  an  end  to  by  the  direct  operation  of  a  peril  of  the 
sea,  apart  from  any  agreement  to  that  effect,  it  was  held 
that  there  was  no  "  canoellatioii,"  iiiMmaeh  as  this  term 
Mwwaiily  imi^lied  mMUdag  jckme  by  agreement  of  the 
parties  {q).  In  view  of  these  decisions,  it  appears  that  the 
only  ca^e  to  which  it  is  certain  that  this  clause  am  is 
where  a  chartarip«^  eoii^aiBaaciaiue  lor  its  own  automatao 
caBo^tion  in  a  €»tain  event,  e.g.,  the  non-arrival  of  the 
vessel  by  a  named  date— and  the  non-arrival  of  the  vessel  by 
such  date,  owing  to  perils  insured  against,  of  itself  eieots  a 
cancdlatieii,  by  vurtoe  <rf  ^agieem^t  in  the  charter-party. 

(o)  The  words  "or  otherwise"  appear  to  mean  "or  from  olber  peillt 
insured  against."  Tumbull  v.  HuU  Underwriters'  Assoe.,  ntpra.  The 
words  -  excluding  all  claims  due  to  delay  "  in  a  poHcy  on  goods  were  held 
by  Bailhache,  J. ,  in  Russian  Bank  for  Foreign  Trade  v.  Excess  Ins.  Co. ,  to  be 
oquivalent  to  this  clause,  [1918]  2  K,  B.  at  p.  127;  &  C.  in  C.  A.,  [1918] 
1  K.  B.  39. 

it)  See  Mercantile  88.  Co.,  Ltd.  v.  Tyser  (1881),  7  Q.  B.  D.  73 ;  Inmanv. 
wefcoff  (1882),  7  App.  Cas.  670  ;  but  see  ante,  §  785. 

(ff)  Ian  JawitMBMMllieiraMtleflS.  Freight  Ins.  Assoc.,  [1895]  2  Q  B 
•0  (C.  A.);  gartlidt  mn  Lbe,  Lli.  r.  London  and  Provincial  Mar.  Ins. 
Co.,  Ud.,  [1912]  S  K.  B.  «lp.  S9. 
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^789.  The  rule  ae  to  emm  proamna  must  be  very  carefully  s«ct.  7«9. 
eonfiidered  in  all  cases  where  a  daim  is  made  for  an  alleged      mle  of 

loss  of  lump  chartered  freight.    Under  most  charter-parties  maypre^vent^ 
such  freight  is  wholly  payable  upon  the  arrival  of  the  ship,  ^JJ"^®' 
eiven  although  she  do  not  bring  with  her  the  whole  of  the  fecovenng  for 

J   f    .  loss  of  lump 

agreed  cargo;  and  this  is  probably  so,  even  in  cases  where  a  chartered 
loss  of  part  of  the  cargo  has  been  due  to  causes  for  which  the 
shipowner  is  not  excused  (r) .  The  mere  fact  that  part  ^  the 
cargo  has  been  lost  hj  perils  of  the  sea  entails  no  loss  of 
lump  chartered  f  i^ight,  where  by  the  charter-party  the  whole 
of  such  freight  is  earned  notwithstanding  such  loss.  If  in 
such  a  case  the  shipowner  is  u:nab1e  to  obtain  his  lump 
freight,  his  loss  will  be  attributed  to  the  cause  which  really 
prevents  him  from  doing  so. 

Thus,  in  Williaans  v.  Oanton  Insurance  Office  («),  the 
plaintiffs  chartered  the  "  Bamleh  "  for  a  voyage  from  the 
Eivor  Plate  to  Liverpool  at  the  lump  freight  of  3,000L,  pay- 
able on  delivery  of  the  oai^  in  cash.  The  diart^^rty 
provided  that  the  charterer's  liahility  should  cease  upon  ship- 
ment of  the  cargo,  and  gave  the  vessel  a  lien  thereon  for  all 
freight— master  to  sign  bills  of  lading  at  any  rate  of  freight 
required  by  c^art^m,  hut  not  under  cfaart^ed  rates  or 
differenoe  to  be  settled  in  cash  on  signing  bills  of  lading. 
The  charterers  fully  loaded  the  ship  with  a  general  cargo,  and 
the  master  signed  bills  of  lading  whioh,  instead  of  reserving 
a  general  Hen  on  leaeh  portion  of  the  cargo  for  the  whole 
lump  freight,  made  the  goods  mentioned  in  each  bill  of 
lading  deliverable  to  the  consignees  upon  payment  merely  of 
the  bill  of  lading  ^ight  in  respect  of  such  goods.  The 
aggregate,  however,  of  th|lf|||^  lading  freights  exceeded 

(r)  See  Merdhaat  Sllippin^r  Co.  v.  Armitage  (1873),  L.  R.  9  Q.  B.  99 
(B»sll.  CUk,) ;  WiUianis  v.  Canton  Ins.  Office,  infra  ;  Carver  on  Carriage, 
a.  350;  Mi  otiier  oases  thero  cited.  In  Harro™g  SS.  Co.  v.  Thomas, 
[1918]  2  K.  B.  171,  tlie  lump  tiim  freight  wm  he'd  by  the  Court  of  Appea 
to  be  v^jM*  tiMMigh  nttiher  the  ship,  nor  the  wIk^  of  the  cargo,  ever 
arrived. 

(*)  [1901]  A.  C.  462,  alBnung  the  Goort  of  AppMl  (lepoctaa  as  BnmMoir 
»8.  Co.  V.  Caatoa  Ins.  Olliee),  [ISSS]  2  Q.  B.  178. 
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.  tbe  ftmount  of  the  chartered  freight.  The  plaintiffs  offected 
an  insurance  with  the  defendants  on  "  3,000^  freight  ohar- 
teredy  or  as  if  duurtmd,  Ac."  In  the  oourse  of  the  voyage 
part  of  the  cargo  lost  by  perils  of  the  sea,  but  the  sliip 
eventually  arrived  at  Liverpool  with  the  remainder  of  her 
cargo,  which  inm  worOi  mote  than  the  ohmrtmd  frmght. 

Owing,  however,  to  such  loss  of  cargo,  the  sum  collected  by 
the  plaintiffs  in  leegeot  of  the  bill  of  lading  freights  upon  Ihe 
cargo  delifmd  Ml  shiMrt  of  the  ohartwed  freight  to  the 
extent  of  645?.  In  an  action  upon  the  policy  to  recover  this 
deficiency,  it  was  held  by  the  House  of  Lords  that  the  loa^ 
was  due  to  so  pnril  of  the  sea,  iiiasmadi  as,  hut  fw  the  form 
in  wfaieh  tiie  plaintiffs  had  allowed  the  bills  of  lading  to  be 
framed,  the  whole  of  the  chartered  freight  would,  notwith- 
standing the  peril  of  the  saa  whiah  mmd  tiie  loss  of  the 
cargo,  have  been  meiTaUe        the  eonrignees  (t) . 


of  "  oonse- 


WMmm  ireqnently  eonlam  wtaranties  by  which 

underwriters  are  exempted  from  liabilities  for  the  "  conse- 
quences "  of  certain  specified  events,  for  example  of  hostili- 
ties. It  ia  fiatJiMished  that  the  rale  as  to  proxiiqate  caaM 
apices  with  equal  stringency  to  these  cases,  and  that  the 
word  "  consequences "  has  regard  only  to  the  immediate 
and  not  the  lemoto  causes  of  a  loss  (t»).  This  pnncipie  has 
hecm  illustrated  in  a  aeries  of  cases  whieh  have  ansen  on  the 
construction  of  what  is  commonly  known  as  the  "  f .  c.  s." 
clause,  which  are  dealt  with  in  subsequent  sections  of  this 


4  791.  The  difficulty  of  practically  applying  the  rule  as  to 
coma  proacima  is  well  shown  in  two  oases,  wherein,  upon 

(0  As  to  tiie  itKMiiiiig  d  fh«  wwdi  ''as  if  dmterad,"  tee  atUe,  $  23S, 
note  («). 

{«)  Per  Lord  Halsbury  in  Andersen  v.  Marten,  [1908]  A.  C.  at  p.  339. 
{x)  See  sects.  905  and  followiDg.    See  alwD  Pink  v.  Fleming  (1890),  26 
Q.  B.  D.  396  (C.  A.)  (meanixig  of    dama^  consequent  on  oolliaion  "). 
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states  of  facts  almost  identical,  Lord  Denman  and  Story,  J.,  Sect.  791. 
•came  to  diametrically  opposite  conclusions. 

The  facts  of  the  English  case  wei-e  shortly  these: — A  ship  A  sum 
in  the  Hooghly  river  came  into  collision  with  a  steamer,  and  ^M^Sie* 
considerahle  damage  was  done  to  each;  and,  after  wrbifoation,  ^7^^^  ^ 

,  ship  to 

it  was  awarded  that  each  vessel  should  bear  half  the  joint  another  for 

•expenses  of  the  two..   Under  this  award  the  ship  had  to  pay  ^i^fTy 

a  balance  to  the  steamer,  which  the  owner  of  the  ship  sou^t  ^^^^^ 

to  recover  from  his  underwriter  as  a  particular  average  loss  recoverable  as 

&  loss 

eaused  "by  the  perils  of  the  sea."    The  Court  of  King's  pwUsof 
Bench,  per  Lord  Denman,  0.  J.,  held  that  he  could  not 
recover,  on  the  ground  that  the  ohligation  to  pay  the  sum  in  M^nifo. 
question  was  neither  "  a  necessary  nor  a  proximate  effect  of 
the  perils  of  the  sea,  but  growing  out  of  an  arbitiary  pro- 
vision of  the  law  of  nations  "  (^)  « 

hk  the  American  case,  under  very  similar  circumistances,  But  was 
Story,  J.,  giving  the  judgment  of  the  Supreme  Court  of  . 

WD  r  recoverable  m 

Massachusetts,  held  the  underwriters  liable,  on  the  fsfomid  the  United 

States. 

that  the  damages  so  ^apportioned  m  the  ship  must  be  r^rded 
as  a  direct  and  proximate  effect  of  the  collision,  and  this 
decision  was  confirmed  by  the  Supreme  Court  of  the  United 
States 

792.  In  consequ^iee  of  the  decision  in  Be  Yanx  r.  Salfa-  "ColBiioii 
dor,  the  authority  of  wliich  in  the  English  Courts  is  n<m 
established  beyond  dispute,  it  has  become  the  custom  for 
shipowners  to  protect  themeelves  by  what  is  oomiBmmky  called 
the  "  cc^don  "  or  "  running  down  "  clause,  against  payments 

(y)  De  Vaux  v.  SaJvador  (1886),  4  A  &  E.  420. 

(2)  Peters  v.  Warren  Ins.  Co.  (1838),  3  Sumner's  Mass.  R.  389 ;  14  Peten, 
S.  C.  R.  99.  The  only  difference  in  the  facts  of  the  Amerioan  and  En^liak 
cases  is  that  the  former  was  determined  by  judicial  decree,  the .  latter  ly 
arbitration;  but  Story,  J.,  disclaims  the  notion  that  thia  ean  make  any 
difference  in  principle  between  the  two  cases.  Kent,  C,  approves  of,  but 
Phillips  elaborately  dissents  from,  the  judgment  of  Story,  J.,  and  cites  a 
later  case- General  Mut.  Tns.  Co.  v.  Sherwood  (1852),  14  Howard's  R. 
352— in  which  the  Supreme  Court  of  the  United  States  adopted  the  view  of 
the  English  Court.  Kent,  Com.  vol.  iii.  p.  301,  n. ;  1  PhilUps,  s.  1137a, 
and  8.  1416.  Amonld  (2nd  ed.  p.  791)  appears  to  have  agreed  with  the  view 
of  Story,  J. 
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which  they  may  become  liable  to  make  to  others,  in  con- 
fleqaenoe  of  the  n^igience  of  their  smftiits  oaaging'  or 
ecmtrilmtiiig  to  a  collision.  This  clause  takes  various  forms, 
several  of  which  are  most  carefully  and  elaborately  discussed 
by  Mc Arthur  (a).  The  foUowing  is  the  form  of  what  is 
tormed  the  '^Liir^rpool  danse'*:— 

"  And  it  is  further  agreed  that  if  the  ship  hereby  insured 
shall  come  into  collision  with  any  other  ship  or  vessel,  and 
tiie  insQied  shall  in  oonseqnence  thmof  become  liable  to  ipay, 
and  diall  pay,  to  the  persons  interested  in  such  other  ship  or 
vessel,  or  in  the  freight  thereof,  or  in  the  goods  or  effects  on 
board  thereof,  any  sum  or  smns  of  mxmey  not  exceeding  tbo 
valiie  of  Hie  i^p  hereby  assured,  oalcnlatod  at  the  rate  of 
81.  per  ton  on  her  registered  tonnagti,  we  will  severally  pay 
the  assured  such  proportion  of  three-fourths  <^  the  sam  so 
paid  88  our  tmpecHw  jnibscriptions  hmto  bear  to  the  value 
of  ihe  ship  hereby  assured,  calculated  at  the  rate  of  Sh  per 
ton,  or,  if  the  value  hereby  declared  amounts  to  a  larger  sum, 
then  to  such  deoUsed  value;  mud  ia  mam  where  liie  liability 
of  the  rfiip  has  been  contested  'with  our  consent  in  writing, 
we  will  also  pay  a  like  proportion  of  three-fourth  parts  of 
the  costs  thereby  inonrred  or*paid;  provided  ako,  tbat  this 
in  no  case  Cfxtei^  to  any  mm  which  the  insured 
may  become  liable  to  pay,  or  shall  pay,  in  I'espect  of  loss 
of  life  or  personal  injury  to  individuals  from  any  oauae 
whatever." 

An  important  feature  of  this  particular  form  is  the 
refei-ence  to  the  SI.  per  ton,  this  being  the  sum  to  which, 
under  the  pnmsioos  of  tho  M«iehaBt  Shipping  Act,  18M(fi)^ 
Hie  Aifmmut  oaa,  in  oertftin  oases  and  hy  taking  proper  pro- 
ceedings, limit  his  liability  in  respect  of  damage  to  property. 
The  words  are  inserted  in  the  interest  of  the  underwritor,  so 
m  to  inamie  to  him  the  bene^  oi  the  stalatory  limitAtion,. 

(«)  FugM 314  Md  foOowiag,  and  App.  ffi.  Vorlbe liirtitiite aMM,  «• 
*  mie,  i  le,  and  ApftmBx  B.  bento. 

Aot,  18S2» 
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even  in  cases  where  the  shipowner  may  not  be  entitled  thereto,  MmL  fWM. 
and  also,  in  a  case  where  the  doclai^d  value  of  the  vessel  in 
the  policy  is  less  than  the  amount  of  the  limitation  value,  to 
confine  his  liability  to  the  smaller  proportion  arrived  at  by  a 
comparison  of  the  underwriter's  subscription  with  the  latter 
and  greater  valuation  (e) . 

It  is  not  intended  in  this  work  to  discuss  in  detail  the  dis- 
tinctions effected  by  the  several  differences  in  rnxding  of  the 
clause  un<kr  consideration.  For  such  a  discussion  the  reader 
is  referred  to  the  book  of  Mr.  McArthur(^).  But  it  is 
important  to  notice  some  pointe  which,  apart  from  special 
lornus,  arise  upwi  tibe  general  tenor  of  the  dame.  ^ 

793.  One  of  the  jmet  insportant  pointe  which  hav«  aetiudly  Extent  of 
been  discussed  in  our  Oourte  relates  to  the  sum  denoted  by  SbrntTl^ 
the  expression  "  the  sum  which  the  insured  becomes  liable  to 
pay,  and  shall  pay."    Wheie  a  collision  takes  place  between 
two  ships  by  which  both  snstein  damage,  and  for  which  both 
are  held  to  blame,  there  was  until  recesntly  a  hard-and-fast, 
rule  in  Admiralty  that  the  damages  had  to  be  added  together 
and  each  vesedbm^  a  half  ol  the  whole.  Und^  the  Maritime 
C^vwtions  Act,  1911  (1  &  2  Geo.  5,  c.  57),  the  liability  to 
make  good  the  damage  or  loss  is  now  in  proportion  to  the 
degree  in  which  each  vessd  was  in  fault,  with  the  proviso 
that  where  it  is  not  possible  to  esteblish  different  degrees 
of  fault,  the  liability  is  to  be  apportioned  equally.  Thus, 
where  the  old  rule  of  equal  division  is  apjOied,  if  the  damage  Principle  of 
dme  to  vessel  A.  amoonte  to  10,000^.,  and  to  vessd  B.  6,000/.,  J^g^^^ 
each  Vessel  is  debited  with8,000L,  being  one-half  of  16,000/.  dttinctfrom 
But  it  has  been  decided  that  in  this  case  it  is  not  correct  to  l^mtim. 

{e)  This  point  is  most  carefuUy  worked  out  by  McArthur,  who,  at  p.  374 
(App.  iii.),  gives  the  following  iUustration  Supposing  that  a  ship  of 
1,000  tons  register,  having  a  maximum  statutory  liabUity  of  8,000/.,  and  an 
insured  valae  of  4,000/.,  were  to  incur  damages  amounting  to  4,000/  ,  the 
Mued  would  leoover  under  this  daiiae  only  1.500/.,  being  the  proportion  of 
8,000#.  (fthiee-fonrtht  of  4,000/.),  which  4,000/.,  the  insured  value,  bears  to 
8.000^.,  the  ▼alne  to  be  adofled  M  the  huis  f<ff  oontribution.'' 

C#I»t«ie|iM.  S0©«l»a«w,  Mm,  IjM.e.  XV.,  and  Owen's  Clauses. 

A. — yoL.  n.  13 
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mm^  fta  My  that  B.  ''beeames  liable  to  pay  "  A.  5,000Z.,  with  a 
mm  IkMity  on  A.  to  pay  B.  a,00(M.   There  is  bat  one 
liability,  and  that  is  a  liability  pn  B.  to  pay  A.  tlie  dilieiieiioe, 
2,0001.  As  between  the  two  shipowners  this  may  be  a  matter 
nl  impotttmot  mify  wken  one  of  them  is  insolvent,  or  when 
either  or  both     fitem  enoeeed  in  linsting  timr  liab£lily  to 
the  statutory  amount  of  8?.  per  ton  in  acooi^ance  with  the 
IKOvimoa  el  tbe  Mon^ant  Shipping  Act  (e) .    As  between 
Ibe  idnpowMT,  hm»finfty  and  ins  mm  vadcrwriter,  to  the 
relations  between  whom  the  same  principle  applies  (/),  it 
will  be  found  that  in  many  cases  its  application  makes  a 
SQbeta^ial  dflleraioe  to  tine  dtaadvaalage  of  the  underwriter, 
and  especially  to  that  of  the  underwriter  om  the  ship  whi^ 
has  sustained  damage  to  the  smaller  extent.    Thus,  suppose 
vessel  A.  to  be  damaged  to  the  azteat  of  10,000L,  and  vessel 
B.  to  that  of  ^fim,,  by  a  eMmm  fsr  wWoh  both  aie  to 
blame;  then,  by  the  rule  above  mentioined,  A  owes  B. 
nothing,  and  B.  owes  A.  2,0002.  A.'s  underwriters,  therefore, 
paj  1^,0801.  to  her  owners  aa  ^idr  oidinary  polk^,  nothing 
in  respect  of  the  collision  clause,  and  by  sabrogation  reeeive 
the  2,000Z.  from  B.    B.'s  underwriters  pay  B.  6,000/.,  and 
idso,  nnder  the  eoQision  eianse,  three-fourths  of  the  2,000^ 
which  B.  has  had  to  pay  A.;  for  the  retnaining  54)0/.  B., 
unless  otherwise  protected,  is  uninsured.  The  result  is  that: — 

A.  's  underwriters  pay  * . 

B.  's  „  „  ...  7,500 
B.  kses  .  .      .      .      .  _500 

fl6,000 


{e)  See  The  Stoomvart  Maatschappy  Nedflriaad  *IHHHU>.  8toM* 
Navig.  Co.  or  The  Khedive  (1882),  7  App.  Cm.  7»6;  a|m|pChi|Hia 
r.»oyalNeaierl«a«8fceM«Navig.Co.(l«79).4P.D.167.   ftb ialwwrtiiig 

tu  iijUi  tliil  wmiillinnMljirMi  Hiir  A-'t'-  ^~  ^  ''^ 

Khtfifw,  Aft  augnmBXkmt  of  ^  Uaitod  8tetM  ciaie  to  a  simUar  con- 
pfafr-  M  TkB  IM  mm  (M8^,  m  V.  «.  17.  «•*•!•»  1^  Se^tfcwA 

(isti),iait7.B.ii. 

if)  Cf.  Ite  Lmkm  88.  Owsm^  bfk  0».  t.  VwOaMffiaaaii.  0».  (IM^ 
24  Q.  B.  D.  SS.  m  (0.  ▲.). 
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Were  the  claims  to  he  considered  as  cross-liabilities,  apart  S«ct.  708. 
from  the  pdnoi^  established  in  The  KhediTie(^),  the 
figures  would  work  out  as  follows: — ^A.'s  underwriter  would 
pay  10,000?.,  and  would  also  pay  three-fourths  of  half  of 
B.'s  damage,  or  2,250^.,  under  the  collison  clause.  Against 
this  they  would  be  ^titled  by  subrogation  to  receive  front 
B.  5,000Z.,  or  half  of  A.'s  damage.  The  balance  of  the  half 
of  B.'s  damage,  viz.,  750?.,  would  fall  on  A.  B.'s  under- 
writers would  pay  6,000^.,  and  would  also  pay  thine-fonrths 
<>f  half  of  A.'s  dama^,  or  3,750^,  under  the  collision  clause; 
and  against  this  they  would  likewise  be  entitled  by  subroga- 
tion to  receive  from  A.  3,000?.,  or  half  of  B.'s  damage.  The 
halanoe  of  the  hdf  ci  A.'s  damage  (1,2501.)  would,  aooording 
to  this  method  of  computation,  fall  on  B.  The  result  is 
that— 

A.'s  underwrite  woold  pay  .  £7,250 

A.  would  be  unim>teoted  for  750 

B.  's  underwriters  would  pay  .  .  6,750 
B.  would  be  unprotected  for    .       .  1,250 

£16,000 


70t.  For  further  examples  of  how  the  principle  of  a  single 
liability  works  out  in  different  cases — showing,  too  liow 
settlements  are  complioated  by  limitations  ol  liability,  and 
V  a^amm  of  eargo-owners  in  additkm  to  those  isi  ^pr-the 
reader  is  r^rred  to  the  Appendix  in  Mr.  Mc Arthur's  work, 
where  the  matter  is  dealt  with.  It  has  been  thought  neoes- 
aaiy  thua  shortly  to  diseuss  ^  pdoit  in  this  work,  eape&akky 
m  view  of  a  dause  which  is  now  often  inserted  in  policies,  and 
is,  in  fact,  incorporated  with  the  Institute  Clauses— both  time  » 
and  voyage— providing  that^  unless  liability  is  Urnited,  Liabiuties*' 

ohdnui  shall  be  settled  on  the  principle  of  cross-liabilities,  as 
if  the  owners  of  each  vessel  had  been  compelled  to  pay  to  the 
owners  of  the  other  of  such  vessels  such  one-half  or  other 
proportion  of  the  lattmr's  damages  as  may  have  been  pwj^}^ 

(f)  <188^,  7  App.  Gt8.  705. 

13  (2) 
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•••♦^JWIC   allowed  in  ascertaining  the  balance  or  sum  payable  by  or  to 
the  assured  in  consequence  of  such  collision." 

What  is  f|5.     yfj^  \^  noticed  that,  in  order  to  bring  the  collision 

elame  into  operati<m,  there  must  be  a  oc^sion  between  the 
ship  insured  and  some  other  ship  or  vessel  (/?),  and  that  the 
only  damages  insured  against  are  (in  the  ordinary  forms  of 
tiie  dame)  aoms  payable  to  tlie  ownm  ol  the  latter  ymsel 
in  consequence  thereof.  The  shipowner  is  therefore  not  pro- 
tected against  liability  due  to  his  vessel  running  into  a  dock-: 
wall,  bmkwiler,  poirtoon,  or  aaytliHig  Hiat  is  not  another 
ship  (i) ;  nor,  even  yrhsre  thore  has  been  a  collision  between 
his  ship  and  another  ship,  is  he  indemnified  in  respect  to  any 
daatgea  which  he  may  in  consequence  thereof  be  compelled 
to  pay  to  any  thlid  penon  (Jc).   Bat  wiM  ttoe  has  onoe 

(A)  It  has  been  held,  however,  by  the  House  of  Loaii  Ikftt  a  odfiskm 
between  A.'s  tog  and  B.  ia  a  oolKrion  betw—>  A.  nd  B.  wMda  ^  ■wmiTiy 
«fte]i.  D.C.  TiMmobe,  [1891]  A.  0.401.  fitor Wfltas  taMil  Oa.  v. 
(1907).  Ii2  M.  S.  476.  So  alw  itee  tk  ^nmA  ifenMkiqpat  1b» 

flf  ■■mi  II iT.  ttituM  krid  to  b»  a  aolMna  wMk  m  kttv. 

•.  OiHa(kip.,riMl]8E.B.7»S.  M  mm,  trlwro  a  rtuw 
Ml  inl  d  Btii  allMhid  to,  Imt  a  aflt  distant  from,  a  fiahing  remA : 
II  HI  11  iiM  88.  Oo.,  Ltd.  V.  Hull  Mntoal  Steamship  Protecting  Society,  Ltd.^ 
[1913]  3  K.  B.  372;  [1914]  3  K.  B.  67  (C.  A.).  In  Bumham  v.  China 
Mutual  Ins.  Co.  (1905),  189  Mass.  R.  200,  the  Supreme  Court  of  Massa- 
ehnaetts  held  that  striking  a  sunken  vessel,  the  cost  of  repairing  which 
would  have  exceeded  her  repaired  value,  was  not  a  *'  collision  with  another 
vessel,"  but  with  a  wreck.  Cf.  Chandler  v.  Blogg,  [1898J  1  Q,.  B.  32.  See,. 
furtliOT,  as  to  the  meaning  of  *'  collision,"  po9f,  §  826. 

(i)  This  risk  is,  however,  often  expressly  included.  See  The  Munroe, 
[1893]  P.  248 ;  Union  Mar.  Ins.  Co.  v.  Borwiok,  [1895]  2  Q.  B.  279.  See^ 
also  Newtown  Creek  Towing  Co.  v.  Aitaa  Ibl  Co.  (1900),  16S  K.  T.  114. 

(k)  This  liability  is,  kowever,  oomtd  by  ilM  Tititntu  Olanae,  wbiek 
ptofidM  lor  paynMBfti  Made  not  nMwiyto  tfM  mnm»  «f  tiM«iteiU|p<ir 
M  **  to  «qr  o^MT  pmott  or  paiMBi."  TUs  laaiitalt  OUum,^ 
MMtfrafidoiora«aMe     Upo  vmmIi  tetefiBg  to  «ba  mm 
iafto  collision.   In  such  a  case,  ship  A.  having  been  dnnafed 
owing  to  tbe  fault  of  the  latter,  though  entitled  to  recover  from 
own  underwriten  lor  the  actual  damage  sustained,  would  not  have- 
been  able  to  recover  her  demurrage,  because  the  common  owner  could  not 
gne  himself.    The  underwriter  on  B.  therefore  escaped  liability,  B.  not 
having  had  to  pay  damages  to  any  third  person.    Cases  of  this  nature  are- 
met  by  the  Sister  Ship  Clause,  now  one  of  the  Institute  Clauses,  which 
providee  that,    should  the  vessel  hereby  insured  come  into  collision  witL 
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heen  a  collision  within  the  meaning  of  the  clause,  he  is  pro-  Se««.  79B, 
tected  against  all  damages,  difect  or  consequential,  occasioned 
thereby,  which  the  owners  of  the  other  vessel  or  of  her  cargo 
may  be  entitled  to  recover  from  him.  If,  for  example,  in 
consequence  of  a  collisicHi  betwemi  vessels  A.  and  B.,  for 
which  A.  is  B(AfAj  to  blame,  B.  makes  payments  to  a  third 
party,  for  the  reimbursement  of  which  A.  is  responsible,  A. 
may,  under  this  clause,  include  these  payments  in  his  account 
against  his  underwrite.  Similarly,  if  in  consequenoe  of 
such  a  collision  B.  is  forced  ashore,  or  into  collision  with  some 
other  body,  the  damages  thereby  occasioned  to  B.  and  payable  * 
by  A.  are  reoovmble  undw  the  clause  by  A.  fxom  his  undw- 
writers  (Z).  The  Institute  Clauses,  however,  contain  a 
proviso,  which  may  apply  to  cases  of  this  nature,  protecting 
underwriters  against  liabilities  for  removal  of  obstruc- 
tion  under  statutory  powers  (nt),  tor  injury  to  harbours, 
wharves,  piers,  stages,  and  similar  structures,  consequent  on 
such  collision,  or  in  respect  of  the  cargo  or  engagements  of 
the  inaured  vesed,  or  for  lota  of  life  or  peirsonal  injury  ."  < 

79^  From  the  above  diaeossiiCMi  it  will  be  apparent  that  the  Limited 
running  down  clause  does  not  apply  to  every  odlision  whidb  ^J^^^** 
may  occasion  damages  to  the  shipowner,  but  that  there  may  ^;r  o^MBon 
frequently  be  heads  of  damage  which  are  totally  uninsured 
mi  ^  will  furthi»  be  remmnbmd  that  in  no  caae 


ttlftfe  MTvieaa  bom.  anoHifr  vgmoI  balwiging  wheiOj  or  in  pact 
to  mm»  ommn,  or  onte  Hko  mme  mimagiiBiiinti  tiw  aatared  shall  hasn 
the  same  righta  under  tiiis  policy  as  iSbmj  would  have  were  the  other  tmmI 

entirely  the  property  of  owners  not  interested  in  the  vessel  hereby  insured." 

(/)  See  Fenwick  v.  Merchants*  Mar.  Ins.  Co.,  [1914]  3  K.  B.  827  ;  [1916] 
3  K.  B.  290.  For  further  instances,  see  McArthor,  2nd  ed.  p.  322.  Where 
the  underwriters  were  only  liable  to  reimburse  payments  made  by  the  assured 

in  respect  of  injury  to  such  other  ship  or  vessel  itself,"  it  was  held  by  the 
Court  of  Appeal,  reversing  Mathew,  J.,  that  the  owners  of  vessel  D.,  which 
was  solely  to  blame  for  sinking  vessel  V.,  were  not  entitled  to  recover  from 
their  underwriters  a  sum  which  they  had  been  compelled  to  pay  the  owners  of 
v.,  being  the  expenses  which  the  owners  of  V.  had  been  compelled  to  pay 
Biver  Commiiwioners  for  ranoving  the  wreck.  Burger  r.  Indemnity  Mutual 
Mar.  Ins.  Co.,  [1900]  2  Q.  B.  348. 

(m)  See  The  Nofdi  Britain,  [1894]  P.  77 ;  Tatham  r.  Bazr»  [1898]  A.  0. 
382 ;  Cbafnaa  v.Adur  (1904),  20  TkMS  L.  B.  319. 
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S«ct.         does  it  pmprntt  to  Mieiire  against  more  tban  three-fourths  of 
^  danu^  aiMlaiiied.    The  mnimiBf  of  the  lialnlil^^ 

formerly  known  as  "  uninsurable,"  it  was  the  practice  and 
the  policy  of  English  underwriters  to  refuse  to  cover  (w), 
die  objeot,  mffmatlj,  of  eumtmg  tliat  the  shipowner 
should  be  substantially  interested  in  securing  the  safety  of  \m 
vessel.  And  this  practice  is  still  adhered  to  in  the  ordinary 
iiiojd's  pdicieBy  aad  in  time  oi  the  prineipal  insurance  com- 
panies. Bat  in  more  leeent  years,  in  view  «f  the  inmanng 
value  of  the  interests  exposed  to  risk  in  a  marine  adventure,. 
>w]Mfe  have  found  it  necessary  to  secure  for  themselves 


Mefchodsof    Imtiiir  pioleelioa.   S«eh-iieee8Hty' i8»  no  doubt,  pMtlj 

^^^^to  accountable  for  the  formation  and  development  of  certain 
classes  of  the  modern  clubs,  or  mutual  insurance  associations^ 
winoh  uodcftake  (qpaml  liahs  not  oofmd  by  ordinary 
policies.  It  is  sometimes  made  Ml  exfHrMB  atipolatioB  by  the 
rules  of  clubs  of  this  class  that  vessels  entered  shall  be  deemed 
to  he  i«Uy  issaied  in  an  ordinary  policy  on  ship  with  the 
fmrning-doivm  dame  attadied,  and  it  is  peovided  1^  no 
protection  is  afforded  except  in  respect  of  losses  which  are  not 
oovered  by  such  a  policy.  In  recent  years  underwriters  have  by 
dfigieee  aomwhat  eiifayrged  the  aoope  of  their  ineiiraneee 
lyi  and  eventually  a  "  full  protection  policy  "  was  inUtidiioed  by 
certain  Liverpool  insurance  companies,  "  which  was  in  effect 
.  a  Lloyd's  policy  on  the  hull  of  a  vessel  without  the  collision 
dbaee,  but  with  ekusee  added  dealmg  with  the  important 
liabilities  of  the  shipowner."  This  form  of  policy  goes  far  ^ 
towaida  gsTing  shi|powners  the  "  full  protection  "  which  they 

797.  Notw  ithstanding  the  large  business  now  done  by  die 
dubs,  and  the  introduction  of  full  protection  policies^  Lloyd's 

(«)  Gow,  Mar.  Ins.  245. 

(o)  E.ff.,  a  "four-fourths  "  nmning-down  clause  has  in  a  few  caeeB  been 
agreed  to.    Gow,  Mar.  lus.  255. 

{p)  See  Gow,  Mar.  las.  255,  of  wbidi  woA  and  Mr.  MeArtliar's  the 
editon  have  »ade  frequent  nee,  eepedally  in  the  preeent  context.  To  tiwee 
Ae  wader  kieimcd  for  fintfieriaioCTMito. 
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and  some  of  the  principal  companies  have  made  attempts  to  Wm%.  7>ff» 
keep  the  shipowner  uninsured  in  respect  of  some  portion,  at 
leairt;,  of  his  riskaand  liabiU^  by  the  ins^rtiony  for  instance,  Warranty  to 
of  a  clause  whereby  the  shipownw  is  made  to  warrant  that 
he  remains  to  a  stipulated  extent  uninsured  elsewhere.  A  ' 
hieaoh  of  such  a  warranty  would,  of  course,  avoid  the  policy 
mMo.  The  queadcMi  has  arisen  in  ow  CkHirts  wheth^ 
warranty  is  broken  by  effecting  an  insurance  against  the 
margin  of  liabilities  so  reserved  by  what  is  known  as  an 
"  honour  pcdicy  "  which,  thoi^  legally  void,  is  in  {Mfactice 
treated  as  binding.  This  question  was  answered  in  the 
affirmative  by  Kennedy,  J.,  but  the  Coui't  of  Appeal  left  the 
point  open  (q)*  Another  similar  question  has  been  raised  as 
to  whether  a  breaeh  of  the  warranty  is  oommitled  when  a 
shipowner  effects  a  further  valid  insurance  which  in  form 
undoubtedly  transgresses  the  stipulated  margin,  with  the 
object,  however,  not  of  securing  furUier  cover,  but  only  of 
protecting  himself  against  the  anticipated  insolvency  of  the 
original  underwriters.  It  was  decided  by  Mathew,  J.,  that 
under  such  eiicumstances  an  owner  is  jusdfied  in  taking  out 
additimial  policies,  Mid  oommks  no  Ineach  of  his  warranty  by 
so  doing  (r) .  The  policy  valuation  is  binding  for  the  pur- 
poses of  this  warranty.  Where,  therefore,  a  vessel  was 
valued  in  the  policy  at  3,7d(M.,  and  it  was  agreed  that  the 
assured  should  keep  one-fifth  uninsured,  the  shipowner  was 
not  allowed  to  prove  that  her  real  value  was  5,000Z.,  and  that 
not  having  insured  beyond  4,(MM)^.,  he  had  committed  no 
breach  of  his  undertaking 


(«}  Boddkkr.  Indemuily  Mntoal  Marino  Ins.  Co.,  Ltd.,  [1895]  1  Q.  B. 
m ;  [1895]  2  Q.  B.  380 ;  ante,  ^  637.  See  also  Thames  &  Mersey  Mar.  Ina. 
Co.  V.  Gunford"  Ship  Co.,  [1911]  A.  C.  at  p.  538,  per  Lord  Alverstone, 
C.  J.  A  similar  point  has  frequently  been  raised  in  America  on  fire  policies, 
where  it  has  been  generally  held  that  such  a  warranty  is  not  broken  unless 
the  subsequent  insurance  is  valid.  See  Hubbard  f.  Hartford  Fire  Ins.  Co. 
(1871),  33  Iowa,  325,  and  eaaea  there  cited;  Thomas  r.  Builders'  Fire  Ins. 
Co.  (1875),  119  Mass.  121. 

(r)  General  Ins.  Co.  of  Trieste  v.  Cory,  [1897]  I  Q.  B.  335. 

(•)  Muirhend  r.  F«vth  and  North  te,  Ac.  A«ioc,  [1894]  A.  C.  «l  p.  79. 
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p^98.  It  is  an  established  principle  in  this  country,  to  wliicli 
SLlfllLrf  «««et  i8  given  in  «ct.  56      the  Marine  In«inuice  Act, 


tlMMHnd  or  1906  (/),  that,  supposing  the  vessel,  crew  and  equipments  to 
Where  ^  have  been  originally  sufficient,  and  a  captain  to  have  been 
MftWOTthy  F^^^d^  oompdt^t  skill,  the  underwrite  is  liable  for  anj 
•ad  propeily  lo88  proximately  caused  by  the  perils  insured  against, 
Se^^eet^the  although  it  may  have  been  remotely  occasioned  by  the 
^ beUaSe  J^^^g<^"<*^  or  misconduct  (not  amounting  to  barratry)  of  the 
for  aU  loss     captmin  or  crew,  whether  sash,  neirliir^oe  or  miscimduct 

proximately        *^  .     .        .    .  ®^ 

oMMed  hj      consist  in  omitting,  some  act  which  ought  to  be  done,  or  doing 

pmkammd  ^        \yhich  ought  not  to  be  done,  in  the  course  of  the 


navigatimi  (ti ) .  The  law  is  the  same  in  the  United  States  {x) . 

^J^'JJI^^^         A  Kussian  ship,  which  was  sea^\  ortliy  at  the  outset  of  the 

was  compelled  to  winter  in  a  port  in  the  Gulf  of 
Finknd  under  the  charge  of  the  mate,  and  was,  owing  to  his 
negligence  in  not  extinguishing  a  fire  which  he  had  lighted 
in  her  cabin,  burnt  while  he  was  absent  on  board  anothe;: 
vessel:  the  Ooort  held  that,  as  the  loss  of  the  ship  was  proxi- 
mately caused  by  fire  (one  of  the  perils  insured  against)  the . 
underwriters  were  liable,  though  it  was  remotely  occasioned 
by  the  neglig^ce  of  the  mate  {^) . 

The  Court  came  to  the  same  conclusion  in  a  case  w  here 
sugars  Avere  lost  in  the  course  of  being  conveyed  from  the 
ship  M>  the  riiore,  according  to  the  usage  of  the  West  Indian 
trade,  in  a  sloop  adequately  manned  for  the  purpose,  which 
was  drifted  on  the  rocks  in  consequence  of  the  seamen  in 
charge  of  her  all  going  to  sleep,  in  gross  neglect  of  theio 
duty  («).  I 

(0  Jute,  I  175.  \. 

[u)  Busk  V,  Royal  Exeh.  Ass.  Co.  (1818),  2  B.  &  Aid.  73 ;  Walker  r. 
]||dlkiic^(1821),  oB.  ft  Aid  .171 :  Buhop  v.  Ftotluid  (1827),  7  B.  ft  Gr.  219; 
BoUmtih  9,  Whe  (1828),  ibid,  794 ;  Siiofe  r.  BeBteU  (1828),  ibid.  798,  n. ; 
liiBps  9.  BmShm  (1831),  2  B.  ft  Ad.  380;  Dim  «.  Sadler  (1839),  5  M. 
ft.W.406;  8M.ftW.895;  Rednum  r.  WHaon  (1846),  14  M.  ft  W.  478 ; 
TtSadtT  ft  Co.  9.  Thames  ft  Mmej  Mar.  las.  Go.,  [1898]  2  Q.  B.  114. 
4x)  SeeFhillipe,  Ins  s.  1049;  3Kent,  Gom.  304,  300. 
(y)  Busk  v.  Royal  Exch.  Ass.  Co.  (1818),  2  B.  ft  Aid.  72. 
(s)  Walker  9.  MMtlaad  (1821),  5  B.  ft  Aid.  171. 
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A  ship,  which  was  obliged,  owing  to  her  being  a  sharp- 
built  vessd,  to  be  lashed  to  a  harbour  pier,  fell  over  when  the 
tide  left  her,  md  was  stove  in  and  stranded  in  consequence  of 
the  gross  negligence  of  the  mate  in  not  procuring  a  rope  of 
sufficient  strength  for  the  purpose:  the  Court,  on  the  same 
principle,  hdkd  tbe  underwriters  liable  (a) . 
*"  A  ship  insured  on  an  entire  voyage  out  and  home,  having 
been  seaworthy  at  the  outset,  was  lost  on  her  passage  home 
by  the  perils  of  the  sea;  the  undmrriters  were  held  not  to  be 
discharged  by  the  captain's  negligence  smd  misconduct  in  ♦ 
sailing  with  her  on  this  homeward  passage  in  such  a  state  of 
leakiness  as  to  be  obliged  to  be  pumped  out  by  the  crew  every 
two  hours 

The  master  of  a  vessel  which  had  sailed  from  Botterdam 
to  Sunderland  in  a  seaworthy  state,  on  her  arriving  off  a 
point  about  four  miles  from  Sunderland,  negligently  and  im-  ^ 
properly  (but  not  barratrously)  heaved  overboard  so  madi 
of  tier  ballast  that  the  vessel  was  by  a  sudden  squall  driven 
on  her  beam  ends,  sunk  and  totally  lost:  the  Court  held 
that,  as  this  loss  was  proximately  caused  by  the  perils  of 
the  seas,  the  assured  might  recover,  though  it  was  remotely; 
occasioned  by  the  improper  act  of  the  master  (c) . 

A  ship  en^iged  in  the  African  teak  trade,  and  insured  on 
«  voyage  out  and  home,  had  been  seaworthy  at  Ae  com- 
mencement of  the  risk,  but  at  Sierra  Leone  had  been  so 
unskilfully  loaded  by  the  native  lumpers  that  on  commencing 
her  voyage  home  she  was  found  unable  to  keep  the  sea,  and 
was  run  ashore  in  order  to  prevent  her  sinking  in  the  Sierra 
Leone  river:  the  Court,  upon  the  same  principle  as  in 
previous  decisions,  held  t^e  underwriters  liable  for  this 
lo68(dl).  !  • 

Bishop  V.  Pentland  (1827),  7  B.  &  Cr.  219. 
ib)  Holdsworth  v.  Wise  (1828),  7  B.  &  Cr.  794;  Shore  v.  Bentall  (1828), 

ibid.  798,  in  noils. 

[c)  Dixon  V.  Sadler  (1839),  5  M.  &  W.  405  ;  aflSrmed  (in  error),  8  M.  &  W. 
«95. 

{d)  Redman  v.  Wilaon  (1845),  14  M.  &  W.  476.  See  alao  Hodgson  9. 
Haloolm  (1806),  2  B.  ft  P.  K.  B.  336 ;  Gunitben  v.  SjdebotliMn  (1816),  4 
3f .  &  S.  77. 
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■•cfc  7»8.       So,  too,  damage  to  cargo  bj  sea-water  occaaioned,  whilst 
the  vessel  was  loading  in  port,  bj  the  n^^%ence  of  the  cmw 
^  in  leaving  opm  some  eo6k»  or  valves  in  the  machinery,  was 
held  to  be  a  loss  by  perils  insured  against,  and  to  be  recover- 
able from  underwriters  notwithstanding  such  negligence  (e)  ^ 


fTti.  Itmay  beinffflnedfromthelanguageof8eet.55(2)  (a) 

genoe,  eren  .  o    d  x  /  a  / 

of  the  assured  oi  tlic  Marine  Insurance  Act,  1906  (/),  although  it  is  not 

■BtprecluS    expressly  so  provided  therein,  that,  even  where  the  peril 

^^^^      oocasioiiing  the  loss  has  been  doe  to  the  negligence  (not 

amounting  to  wilful  misconduct)  of  the  assured  themselves,. 

the  underwriter  will  not,  on  account  of  such  negligence,  be 

relieved  from  liability.    It  was  so  decided  by  the  Court  of 

Appeal  before  the  passing  of  the  Aet  of  1906  {g) .  The 

action  was  brought  by  the  owners  of  the  "  Gainsborough 

for  a  total  loss  of  freight.    The  loss  of  freight  was  due  to 

a  stranding;  the  stranding  was  d«e  to  the  n^ligenee  oi  the 

master.    The  master  was  also  a  part-owner;  and  the  main 

question  in  the  case  was  whether  or  not  his  claim  was  barred 

by  his  own  oiglig^iee.   It  was  held  that  there  was  n^ 

warranty  by  a  part-ownar  that  he  would  not  perscmally  be- 

guilt}'  of  negligent  navigation  during  the  voyage  covered  by . 

the  policy,  and  that  nothing  short  of  dolus  or  wilful  mis- 

ocMiduct  would  disqualify  him  from  reeovmng.      The  risk 

undertaken  by  an  underwriter  upon  a  policy  covering  perils- 

of  the  sea,"  said  A.,L.  Smith, L.  J.,  "  is  that  if  the  subject- 

mu^t^  insoied  is  lost  or  damaged  immediately  by  a  pml  of 
the  sea,  he  will  be  responnble,  and,  in  my  judgment,  it 
matters  not  if  the  loss  or  damage  is  remotely  caused  by  the^ 
negligent  navigation  of  the  captain  or  crew,  or  of  the  assured 
bimsdif  ,  always  assuming  that  ih»  loss  is  not  oceasicmd  hy 
the  wilful  act  of  the  assured  "  {h) . 


(r)  SHYidiKMi  r.  Bunaiid  (1S6S),  L.  B.  4  C.  P.  117. 
if)  Amte,  f  775. 

(«)  IVinder  ft  Co.  r.  Tkmmm  k  Meney  Co.,  [189S]  2  Q.  B.  114. 

(//)  [1898]  2  Q.  B.  at  p.  124.  As  to  non-recoverj-  according-  to  the  law  of 
ikm  Uaited  Stales,  lora  loss  emned  bj  the  willnl  aet  of  the  master,  asafeat 
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Of  course,  if  it  can  be  shown,  in  the  case  of  a  voy  age    Sect.  799. 
policy,  that  the  master  when  appointed  was  wholly  incom-  if  the  master^ 
potent      that  the  crew  was  insufficient  {k),  or  the  ship  in  origi^' 

f  any  way  unseaworthy  at  the  outset  of  the  risk,  this  is  matter  tWs^^^Ser 

of  defence,  of  which  the  underwriters  may  avail  themselves  of  deface 

QBoer  we 

under  a  plea  ci.  unseaworthiness.  plea  of  naaea- 

Even  under  a  time  policy,  after  it  had  been  established  that  ^  ' 

r      'J  ^  ^  Losg  caused 

there  is  no  implied  w  arranty  of  seaworthiness  (Z),  it  was  held,  by  wilfully 

that  a  plea  that  the  vessel  was  wrongfully  and  wilfully  sent  ^^^^ 

to  sea  unseaworthy,  and  kept  there  unseaworthy  and  without  ^en^ 

a  proper  master  and  crew,  whereby  she  was  lost,  was  a  good  anaesworthy,. 

18  a  oeceiioe 

defence  to  an  action  on  the  policy  (w);  and  it  is  now  expressly  even  under  a 
provided  by  the  Marine  Insaraiice  Act  («)  that  though  in  ^®  V^^^^J- 
a  time  policy  there  is  no  implied  warranty  of  seaworthiness, 
yet  "  w  here  with  the  privity  of  the  assured  the  ship  is  sent  to 
sea  in  an  unseaworthy  state,  the  insurer  is  not  liable  for  any 
loss  attributable  to  unseaworthiness.*'  The  question  in  sucl^ 
a  case  is  whether  unseaworthiness  is  a  cause,  i.e.,  a  proxi- 
mate cause,  of  the  loss;  it  need  not  be  the  sole  cause  (o). 
Xlidependmitly  of  the  statute,  and  the  decisions  on  which  it 
w^as  based,  it  is  always  open  to  the  underwriter  to  show  that 
the  loss  arose,  not  from  any  peril  insured  against,  but  directly 
owing  to  the  u^imtiiy  condition  in  which  the  vessel 
sailed  (p) . 

4^  799a.  So  far  it  seems  clear  that  the  insurer  is  liable  for  Duty  to  avert 
any  loss  caused  proximately  by  a  peril  msured  against,  jok. 


of  the  assured,  see  Standard  Marine  Ins.  Go.  e.  Home  Beach  Co.  (1904), 

133  Fed.  R.  636. 

(0  Tait  t;.  Levi  (1811),  14  Ease,  481 ;  see  also  Giegwm  v.  Gilbert  (1783), 
3  Dougl.  232  ;  1  Park  on  Ins.  138. 

(Ir)  Forshaw  v.  Chabert  (1821),  3  Brod.  &  B.  158. 
{I)  Gibson  r.  Small  (1854),  4  H.  L.  Cas.  353. 

(»i)  Thompson  r.  Hopper  (1856),  6  E.  &  B.  172,  937.  Cf.  Dudgeon  v. 
Pembroke  (1877),  2  App.  Cas.  284,  and  observations  thereon  by  Scrutton,  L.J., 
In  Wliilitie«.  Monntain,  iufira.  {n)  Sect.  59,  sab-s.  5. 

(o)  Thonaa  k  Son  Shipping  Co.  Ltd.  r.  London  k  PlEovineial  Ins.  Co., 
Llid.  (mS),29T.L.R.7S6;  30  T.  L.  B.  ^5  (C.  A.) ;  im/«,  §  697. 

O)  I^weiise.88nMd(1856),  6E.  &B.  192;  BsBmi^  v.  Vackinaon, 
[189S]  2  Q.  B.  466 ;  SasKNA  v,  Weeteni  Aaa.  Co.,  ^912]  A.  0. 661 ;  WUttie 
r.  Momitaia,  [1926]  1  K.  B.  447. 
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9mL  f99iL  imless  it  has  been  biought  about- by  the  wilful  miiscouduct  of 
the  assured  himself.  It  is  necessary,  howevw,  to  consider 
sect.  78  of  the  Marine  Insurance  Act,  1906,  which,  after 
enumerating  the  exposes  recoverable  under  the  suing  and 
labouring  clause,  provides  in  sub-sect.  4  that  it  is  the  duty 
of  the  assured  and  his  agents,  in  all  cases,  to  take  such 
measures  as  may  be  reasonable  for  the  purpose  of  averting  or 
minimising  a  loss." 

The  existoice  of  sudi  a  duty  has  be^  judicially  recog- 
nized both  in  this  country  and  in  the  United  States  {q);  and 
Amould,  writing  in  1848,  stated  that  it  had  long  been 
tetded  ^t  it  was  tibe  clear  duty  of  the  assured  to  labour  for 
the  recovery  and  restitution  of  detained  or  damaged  pro- 
perty (r).  There  seems,  however,  to  be  no  case  in  which  it 
was  neoontry  to  de(»de  that  the  assured  owes  waxk  a  duty  in 
the  strict  legal  B&nse  of  the  t^rm  to  the  insurer,  or  what  are 
the  legal  consequences  of  a  breach  thereof,  though  the  judg- 
ment of  the  Privy  Cdunoilin  Carrie  v.  Bomhay  InsuranoeCo. 
is  partly  baaed  on  tilwe  having  been  a  Weadb  of  this  duty 
which  prevented  the  assured  from  recovering  on  his  policy  (s). 

(y)  See  Currie  t:  Bombay  Native  Ins.  Co.  (1869),  L.  R.  3  P.  C.  72,  81,  84  ; 
Columbian  Ins.  Co.  r.  Aahby  (1830),  4  Peters,  Sup.  Ct.  R.  139,  143.  See 
also  Kidston  r.  Empire  Ins.  Co.  (1866),  L.  R.  1  C.  P.  53o,  544  :  and  Meyer 
r.  Ralli  (1876),  1  C-  P.  D.  358,  368,  371 ;  but  the  duty  of  the  master  men- 
tioned in  the  two  last- mentioned  cases  seems  to  be  one  owing  rather  to  the 
ownen  of  the  cargo  than  to  the  insoren.  In  Kidaton  v.  Empiie  Ins.  Co*,  in 
Hie  ISzdieqMr  CiMUBber  (1867),  L.  S.  2  C.  P.  at  p.  366,  EOij^C,  B.,  da- 
fifMiBff  tiie  jodgiMBfc  «l  Oe  CWt,  Mid  OMt,  ai«^^ 
htdn&nrUmhM  tabekwialUe  oomtOrj  t&Mit  if  the  immm  of  fid^ 
ii^  to  en  It  %gr  Ub  owm  deiawH,^  AtM  th-miia  to  noovw 
it  a«aiaat  ^  iBanwr. 

(r)  Amoold,  let  ed.  vol.  i.  p.  35  ;  see  also  vol.  ii.  p.  1190.  See  ante,  §  22, 
jMtl,  f  1218.  Aruoold  cites  Mitchell  i:  Edie  (1718),  1  T.  B.  608,  vlneh  doei 
not  seem  to  be  in  pant.   See  alao  McAvthuT)  p.  263. 

(»)  The  policy  was  on  a  cargo  of  timber,  against  total  loss  only,  and  the 
^  ship  having  gone  aground  and  become  a  wreck,  the  master,  without  taking 
any  steps  to  save  the  cargo,  gave  notice  of  abandonment  to  the  insurers 
thereof,  land  sold  ship  and  cargo  in  one  lot.  Part  of  the  cargo  was  subse- 
quently saved.  The  Judicial  Committee  were  of  opinion  that  there  was  no 
time  between  the  grounding  of  the  ship  and  the  sale,  at  which  the  assured 
Ti  ere  entitled  to  treat  the  cargo  as  having  beoi  totally  lost  (L.  K.  3  P.  C.  at 
p.  82).  Tkatotalloia,  H  it  eanbeaaid  to  liaTeoeewied,  waa  flwrefove  the 
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If  the  effect  of  the  provision  under  discussion  is  that  the 
assured  cannot  recover  for  a  loss  proximately  caused  by  a 
peril  insured  against,  on  the  ground  of  an  omission  on  his 
part  (not  amounting  to  wilful  misconduct"),  or  on  the  part  of 
his  agent,  to  take  some  step  to  avert  the  loss,  it  limits  the  ^ 
operation  of  sect.  55  of  the  Marine  Insurance  Act,  1906, 
and  seems  to  conflict  to  some  extent  with  the  principle  on 
which  the  decision  in  Trinder  v.  Thames  and  Mersey  Insur- 
ance Co.  (t)  is  founded  (u). 

800.  Where  the  loss  is  not  f^TOximately  caused  by  the  Wh^the 
perils  of  the  sea^  but  is  directly  referable  to  the  negligence  ^rinStely 
or  misconduct  of  the  master  or  other  agents  of  the  assured,  ^^^of'the 
not  amounting  to  barratry,  there  can  be  no  doubt  that  the  ^^^^  ^ 
underwriters  would  be  thereby  discharged.  rafenUeto 

the  negli- 

Thus — to  take  a  case  recorded  by  Emerigon  as  having  genceormia- 
aetually  oo&med  at  the  first  breaking  out  of  the  great  plague  amomit- 

of  Marseilles  in  1720-^here  the  master  of  a  ship,  part  of  jj^^j^j^py) 
whose  crew  had  died  of  the  plague  on  the  voyage,  sailed  into     the  agenta 

that  city  with  a  false  bill  of  health,  in  consequence  of  which  assured,  the 

his  ship  was  ordered  to  be  burnt,  this  misconduct  was  held  to  |||?^^^^'^ 


discharge  the  underwriters  {x) .  S^huT 

liability. 

leanlt  not  of  a  p^nl  insured  against,  but  of  an  unjustifiable  sale..  Their 
Lordships,  however,  also  said  (p.  81) :  "  Assuming  for  the  moment  that  the 
cargo  was  in  such  a  condition  at  this  time  («,<•.,  shortly  before  the  sale)  that 
it  might  be  regarded  as  totally  lost,  if  previously  a  portion  of  it,  at  least, 
might  have  been  saved  by  the  exertions  of  the  captain  acting  for  the  assured, 
and  he  chose  not  to  make  the  slightest  attempt  to  save  it,  how  can  the  assured 
recover  from  the  nnderwritm  a  loss  which  was  made  total  by  their  own 
negligence  ?  This,  in  itsdf,  would  be  an  tamweir  to  the  claim  of  a  tataX  loas 
upom^e  policy  on  the  timber."  They  further  said  (p.  82 ) :  Thw  onuanon 
of  the  oiq^taln  to  taloa  any  stq^  towatda  SMPii^  the  oaigo,  at  a  time  when  it 
was  psobaUe  that  his  endaaToms  would  ha  aoeoeirfal,  in  lhair  Lofldah^  M* 
judgment,  pcedndea  tlie  assured  from  wwrmag  for  a  total  kas  of  the  oaigo 
into  whatever  condition  it  might  lumi  heen  btooi^  alffwida.** 
{t)  [1898]  2  Q.  B.  114. 

{u)  In  Gaunt  v.  British  &  Foreign  Ins.  Co.,  Ltd.,  [1920]  1  K.  B.  903,  at 
p.  917,  Atkin,  L.J.,  expressed  disagreement  with  this  suggestion. 
think,"  said  the  learned  Lord  Justice,  ''that  the  only  effect  <^  that  sob* 
section  (s.  78,  sub-s.  4)  is  to  impose  a  duty  to  sue  and  labour.'* 

{x)  1  Emerigon,  c.  xii.  s.  13,  p.  429. 
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8—^  BOO,  The  following  English  case  seems  to  have  proceeded  on 
ti^  Hune  ground: — ship  haYing  been  ikiven  asboie  near 
file  Imrboiir  of  St.  Thomas  (West  Indies)  was  afterwards  got 
off  very  little  injured,  and  might  have  been  repaired  but  for 
tlie  iieglig«;ice  of  the  agents  of  the  asmired  in  ike  island,  who 
aBomd  h«r  to  be  condemned  and  broken  up  after  two  very 
hasty  and  imperfect  surveys;  Lord  Tenterden  told  the  jury 
that  the  underwriters  would  not  be  liable  for  the  total  loss 
hj  contennalaon  and  ade,  if,  in  their  opinion,  anoh  loes  had 
bem  brought  about  by  the  negligence  or  misconduct  of  the 
agents  of  the  assured  (^) . 

X-  ML  A  fortiori,  where  the  loss  is  not  proximately  caused 


tottemctsor  by  a  peril  inamed  againgt,  bnt  ia  directiy  rolerahie  to  1^  act 

^cgBgence  of  , 

ike  aaemcd    of  the  assured  himself,  the  underwriter  will  not  be  liable  {z) . 


iy)  Tanner  v.  Bennett  (1825),  Ry&n  kUooL  USL  Qtt,  M  to  tb*  &  P., 
Bradford  v.  Levy  (1825),  2  C.  &  P.  137. 

(z)  Mar.  Ins.  Act,  1906,  s.  55,  ante,  §  775  ;  Bell  v.  Carstairs  (1811),  14  East, 
374,  has  been  cited  in  support  of  this  obvious  proposition.  The  facts 
in  that  case  were  that  a  neutral  American  ship  was  captured  by  a 
French  privateer,  and  was  afterwards  with  her  cargo  condemned  by  a  French 
Court  M  prize,  upon  the  express  ground  that  the  ship  was  not  furnished 

i  wkUkf  aeootding  to  tht  treaty  between  IVaaee  and  the 
to  prove  her  ftwuriMiii  Mtfrnnlity.  Tbe 
tknuana  teought  sa  lelioB 
a leM  Ij  eaptaw.  'AepnM^ 
eftMatf  of  Oeviidenrriter  wmt,  fiiet,  <^  then  was  m 
iaffied  nanaalj  in  every  policy  Hwi  a  veesel  dMnild  be  properly  aoen* 
mented,  and  aeeond^y  thai  tlM  Iom  was  due  to  the  negh'genee  el  the  ownem 
in  laOing  to  supply  proper  doonments.  Effect  was  given  in  some  way  to  the 
latter  contention,  and  the  case  was  decided  in  favour  of  the  underwriter,  but 
it  is  not  clear  precisely  on  what  ground.  There  are  expressions  in  the  judg* 
ment  of  the  Court  delivered  by  Lord  Ellenborough  which  suggest  that  the 
ratio  decidendi  of  the  case  was  that  the  loss  was  due  to  the  condemnation,  and 
not  the  capture,  of  the  vessel,  and  that  neither  the  condemnation  itself,  nor 
its  cause  {i.e.,  the  want  of  necessary  documents),  was  a  peril  insured  against. 
Bat  it  k  man  likely  that  the  CSonrt  simply  considered  that  the  assured  ought 
to  ha  aHwpei  tai»eiw<»lor  a  low  oeearicned  by  his  own  act  or  delanlt. 
UUtH^mmkm  mkfM  to  udentuid  tiie  eaie  taken  to  distingniflh  tbe  ease 

a  iMi  of  eaigo  waa  heU  to  be  a  kHhj  eaptara,  and  the  eaigo  owner,  hairi^ 
no  dntyto  supply  documents,  and  so  haul^  hoen  gnBlgr  of  aaaifiiganeo  or 

breach  of  duty  in  not  anpplying  them,  was  allowed  to  recover. 
lhaioUawivf  jimti,  eitodfemtho  jailgMiint  of  CoUin^LJ.,  in  TOmim 
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So,  too,  it  has  been  held  that  an  assured  cannot,  by  forcing  Sect.  801. 
a  sale  at  a  port  of  refuge  of  a  cargo  which  is  partly  damaged,  himself  is  nofc 

at  the  risk 
of  the 

&  Co.  V.  Thames  &  Mersey  Marine  Ins.  Co.,  [1898]  2  Q.  B.  at  p.  128,  shows  nnderwxiten. 
the  views  taken  in  eadier  editions  of  this  work,  as  well  as  those  of  other 

authorities : — 

**  The  cases  based  on  the  absence  of  documents  may  be  rested  on  two 
■grounds,  assuming  that  the  act  of  the  assured  fell  short  of  dolux^  which  is  not 
clear — (a)  That  in  the  case  of  insurance  against  capture  there  is  an  implied 
contract  that  the  ship  shall  be  properly  documented.  It  is  put  on  this 
^und  by  Phillips,  s.  745,  and  by  Amould,  p.  668,  5th  ed.  (b)  That  cap- 
tare  insored  against,  being  not  the  mera  detention  im  the  purpoee  of  inspec- 
tkn  of  doenmenti,  but  the  taking  '  with  intent  to  depfive  the  owner  of  all 
donfation  or  ifght  of  property  over  tiiething  taken '  (Ainoiild,  p.  748,  M  ed., 
•citfaig  EflMriffon,  p.  428),  *1he  want  of  doeaneBii  may  be  legaBiea  as  the 
ptomhnato  eaaee  of  ihb  toes.*  linilee,*J.,  InThonpKMir.  Hopper,  ezphdnt 
theee  eases  on  this  ffooml.  Beiseiiiig  to  Betl  r.  Oatstahii,  heai^:— *The 
loss  was  the  immediate  and  direct  result  of  the  want  of  {HEoper  popets,  and  it 
was  the  duty  of  the  owner  of  the  ship,  by  the  law  which  authorized  its 
capture,  if  not  by  the  geueral  maritime  law  (see  Boccus),  to  be  provided  widi 

those  papers,  and  the  want  of  then  was  the  diraoti  iamediate  and  onlj  eaiwa 

of  the  loss.' " 

Notwithstanding  these  weighty  expressions  of  opinion,  the  editors  venture 
-to  submit  that  there  is  great  difficulty  in  following  the  fine  distinction 
between  loss  by  capture  and  loss  by  condemnation.  As  soon  as  the  vessel 
was  captured  by  the  privateer  (whose  object  was  to  obtain  her  condemnation 
>y  a  Pkiae  Oowt),  it  ia  solmitted  that  there  was  a  total  loss  by  capturo. 
Iheanbsequent  iwnilemiaHan  wna  not  nsnewaiy  to  oonatitnte  a  total  loss, 
hnt  oi^tnnBionnadiMwna  afaeadya  eenatraettve  tota  hiBB  into  a  total 
loaainieq^ef  idrfehnonotiee  of  slieadnnnunt  need  bo  giwen.  A^^i^Vy 
war  of  anivteff  tiw  sane  nanh  la  ■iiggnlid  lijr  the  juiiigwili  of 
Channell,  J.,  and  Lord  Halsbnry,  in  Andenen  v,  Jfurten,  [1907]  2  K.  %  nl 
pp.  254,  255 ;  [1908]  A.  C.  at  p.  341.  It  is  also  to  be  noliead  thattte 
^passage  cited  by  Collins,  L.J.,  from  the  5th  edition  of  this  work  was  In  the 
2nd  edition  (p.  832,  see  this  edition,  §  829)  made  subject  to  the  qualification 
that  an  intent  to  deprive  the  owner  of  his  rights  of  property,  though 
necessary  to  constitute  a  "  capture  "  pcopeTj  was  not  reqoiata  to  oonatitnta 
•a  "taking at  sea.*' 

In  this  context  there  were  dted  in  former  editions  of  this  work  (2nd  ed. 
■p.  798;  6th  ed.  p.  732)  the  two  convoy  cases  of  Carstairs  v.  AUnutt  (1813), 
3  Camp.  497,  and  Hetoalfe  r.  Ptery  (1814),  4  Camp.  123,  as  illustrating  the 
principle  that  an  uoderwriter  is  discharged  whenever  it  can  be  shown  that 
the  hiot  waa  m  anyway  htonght  about  by  a  violation  of  the  law  to  which 
the  BMured  was  pdvy.  It  appears,  however,  that  the  cases  hare  nothing 
to  do  with  any  each  prine^  The  only  point  disenased  was  whether  or 
.not  there  had  under  paatioalar  eigwiMstinpeii  been  an  ii^ringement  of  the 
<)onvoy  Acts.  If  theie  had,  and  the  aanred  waa  privy  thenlo^  the  poUey 
was  by  the  ei^ress  provisions  of  ibeta— and  apart  from  any  prine^le  at 
T«wnt  under  aonsidkuntiaa  ijm  fmt»  aiviM.  See  38  fitoo.  S,  o.  7« ;  4S 
"Geo.  3,  e.  57. 
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JIN^JIOl.  tkereby  conTert  it  into  a  total  losg  onder  a  policy  which  is^ 

"free  from  average  (o) .  And,  for  a  similar  reason,  the 
underwriter  is  not  liable  for  losses  occasioned  by  bad  stow- 

Ck>«J^""»«^  In  aeoordanoe  with  a  well-recognized  usage,  the  loss  of 
goods  carried  on  deck,  that  being  considered  an  improper  and 
mmie  place  to  cany  thras,  is  not  lecoT^ble  under  a  general 
policy  on  goods,  unless  ^ey  aie  so  CMnried  by  virtue  of  a 
general  usage  of  trade,  with  which  the  underwriter  must  be 
presumed  to  have  been  familiar  {c) .    In  practice,  they  are 

'  In and  ofteii  ^ressly  covered  by  what  is  biown  as  an  "in  and 
over  dause. 

Siiitatoty  Mi^  Ha  ^lent  of  the  shipowner's  responsibility  for 
Umitetk»  of  (jj^jjjg^gg  eaused  to  goods,  or  to  another  ship,  by  the  acts  of  the 
responsibiUty.  master  or  mariners  is,  under  the  commim  law  of  England^ 

limited  only  by  the  foil  amount  ei  the  loss  or  damage 

suirtained  ((2). 

With  a  view  to  encouraging  the  shipping  interest,  our  legis*- 
latore  has  at  diSmnt  times  passed  various  Acts  in  oid^  ta 
limit  tias  reqKmdbility  (e).    The  Aet  at  present  in  force 

is  the  Merchant  Shipping  Act,  1894,  which  provides  as 
follows: — 

Tks  owner  (/)  of  a  Britidi  sea-going  ship  or  any  diare- 
Uieiein  shall  not  be  liable  to  make  good  to  any  extent  what-^ 

(a)  Meyer  r.  RaUi  (1876),  1  C.  P.  D.  358. 

{b)  See  Bmerigon,  c.  xii.  n.  2,  4,  5.  Bad  stowage  is  expressly  excepted,. 
mm  la  a  •«  fnU  proMion  poUcy.^ 

(r)  See  Kar.  be.  Aei,  1906,  SeMdk  L  nde  17,  ante,  §§  222,  225 ;  Boee  n 
nmHe  (1776),  I  Me,  Im.  23;  BwsldicMie  9,  Bipley  (1802),  iM.  24;  Da 
Ooi*a  BaMBds  (ISIS),  4  Oemp.  149 ;  Goida  v.  Oiifer  (1867)  4  Bfaiy.  K.  CL 
134  ;  mward  v.  Hibbert  (1842),  8  Q.  B.  120. 

{d}  Maclachlan  on  Shipping,  5tli  ed.  126  Mf. 

(e)  As  to  the  motives  of  the  legislature,  gee  the  preamble  of  7  Geo.  2,  e.  15  ; 
the  remarks  of  Lord  Tenterden  in  Gale  r.  Laurie  (1826),  5  B.  &  Or.  168;  «a& 
of  Parke,  B.,  in  Brown  r.  Wilkinson  (1847),  16  L.  J.  Exch.  36. 

(/)  ** Owner"  in  this  and  the  following  sections  includes  any  charterer 
to  whom  the  ship  is  demised:  Merchant  Shipping  Act,  1906,  s.  71,  over- 
ruling the  decision  in  The  Hopper  No.  66,  [1907]  P.  254,  which  was  after- 
wards rsTcraed  by  the  House  of  Lords,  mb  nam.  Sir  John  Jackson,  L^d..  v. 
>ef  88.  BbtMOie,  £1908]  A.  C.  126. 
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ever  any  loss  or  damage  happening  without  his  actual  fault   Sect.  802. 

or  privity  in  the  following  cases,  namely: — 

(1 .)  Where  any  goods,  merchandise  or  other  things  what- 
soever taken  in  or  put  on  board  his  ship  are  lost  or 
damaged  by  reason  of  fire  on  board  the  ship;  or 
(2  .)  Wh«co  any  gold,  silver,  diamonds,  watches,  jewels  or 
precious  stones  taken  in  or  put  on  board  his  ship,  the 
true  nature  and  value  of  which  have  not  at  the  time 
of  shipment  been  declared  by  the  owner  or  shipper 
thereof  to  the  owner  or  master  of  the  ship  in  the 
bills  of  lading  or  otherwise  in  writing,  are  lost  or 
damaged  by  reason  of  any  robbery,  embezzlement, 
making  away  with  or  secreting  thereof  (g). 
And  by  sect.  503  of  the  same  (h)  Act:  The  owners  of  a 

ship,  British  or  foreign,  shall  not,  where  all  or  any  of  the 

following  occurr^ces  take  place  without  their  actual  fault  or 

privity  (that  is  to  say), 

(a)  Where  any  loss  of  life  or  personal  injury  is  caused  to 

any  person  being  carried  in  the  ship; 

(b)  Where  any  damage  or  loss  is  caused  to  any  goods, 

merchandise,  or  other  things  whatsoever  on  board 
the  ship; 

(o)  Where  any  loss  of  life  or  personal  injury  is  caused  to 
any  person  carried  in  any  other  vessel  by  reason  of 

the  improper  navigation  of  the  ship; 
{d)  Where  any  loss  or  damage  is  caused  to  any  other 
vessel,  or  to  any  goods,  merchandise,  or  other  things 
whatsoever  on  board  any  other  vessel  by  reason  of 
the  improper  navigation  of  the  ship, 
be  liable  to  damages  beyond  the  following  amounts  (that  is 


isf)  Iferohant  Shippittg  A^        s.  502. 

(A)  This  section  has  been  extended  and  applied  to  all  caaes  wken  (wUliOttt 
the  actual  fauH  or  privity  of  the  owners)  any  loss  or  teuig*  ia  eaneed  to 
property  or  rights  of  any  kind,  whether  on  land  or  on  waiter,  or  wMk&t 

fixed  or  moveable,  by  reason  of  the  improper  navigation  or  management  of 
the  ship.  Merohant  Shipping  (liability  of  Shipowners  and  Otbere)  Act, 
1900. 

A. — ^VOL.  U,  14 
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M.  Mt.  to  say):  (i.)  In  respect  of  loe»  of  life  or  personal  injury, 

cither  alone  or  together  with  loss  of  or  damage  to  veesels, 
goods,  BMichandise,  or  other  things,  to  an  aggregate  amount 
not  exceeding  fifteen  pounds  for  eaeh  ton  of  their  ship's 
-  tonnage;  and  (ii.)  in  respect  of  loss  of  or  damage  to  vessels, 
goods,  merchandise,  or  other  things,  whether  there  be  in 
additiiMi  loss  of  life  or  pmcmal  injury  or  not,  an  aggregate 
amount  not  exceeding  eight  pomids  fwr  eadi  tcm  of  their 
ship's  tonnage;  and  then  follow  provisions  for  the  ascertain- 
ment of  the  tonnage  of  vessels,  British  and  foreign,  which 
were  am^ided  by  sect.  69  of  the  M^rdumt  Sloping  Act, 
1906.  • 

Tliese  impcHTtant  provisions  limit  claims  made  by  oraers  of 
foreign  as  well  as  British  ships,  and  apply  to  ooecffiences 
happening  outside  of  British  jurisdiction  (i) . 

inmmnces        Scct.  606  of  the  same  Act  provides  fwr  the  legality  of 

jj^^  insurance  against  the  happening  without  the  owner's  actual 
^ipjm?  Act.  fault     privity  of  any  of  the  events  in  respect  of  which  his 

liability  is  so  Imiited,  and  wash  insoranoes  are  specially 

exempted  from  the  requirements  of  the  Stamp  Act(A:). 

They  have  given  rise  to  the  Shipowners'  Protection  Associa- 

ticm  or  Clubs.  •tHttttt^ 


LoM  by  the      S0S.  Thoe  aie  two  classes  of  cases  in  which  loss  may  be 
^v^ent    occasioned  by  the  public  authoritetive  acts  of  the  Govera- 
ment  of  the  assured:  those  in  which  the  assured  and  under- 
writer we  both  subjects  of  the  same  state,  and  those  in  which 
they  are  subjects  of  different  states. 

In  the  former  class  of  cases  it  may  now  be  taken  as  settled 
kw  tlu^  the  ondmwriler  is  liaUe  for  all  loss  occasioned  by 
the  public  acts  of  the  home  GkivemmMit  in  detaining,  arrest- 
ing or  laying  an  embargo  on  the  ship  either  in  the  home  or 
a  foreign  port  for  any  other  cause  than  a  violation  of  law. 


(D  AmaOim  (1863),  S2  Ii.  J.  Aiim.  191. 
(ft)  Stuip  Ael»  18S1,  s.  n,  wA-^ 
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and  it  is  immaterial  whether  the  acts  of  the  home  Government  S«et.  808. 
are  legal  or  illegal  (l). 

In  the  latter  class  the  nature  of  the  conclusion  justified  by 
law  will  differ  according  as  there  is  war  or  peace  between 
the  two  powers.  We  have  already  seen  that  an  insurance 
on  enemy's  property  is  illegal  (m) ;  we  may  add  that  a  policy,  ^ 
legal  when  made,  may  become  invalid  by  what  is  tantamount 
to  a  declarati<m  of  hostilities  between  the  Government  of  the 
assured  and  that  of  the  insurer  (n). 

Even  as  regards  time  of  peace,  the  principle  was  laid 
4!own,  and  for  a  long  time  tenaciously  adhered  to  by  Lord 
Ellenborough,  "that  in  all  questions  arising  between  the 
subjects  of  different  states,  each  is  a  party  to  the  public 
authoritative  acts  of  his  own  Government;  and  on  that  ^ 
account  a  foreign  subject  is  as  mudi  incapacitated  from 
making  the  consequences  of  an  act  of  his  own  state  the 
foundation  of  a  claim  to  indemnity  upon  a  British  subject  in 
4k  British  court  of  jusdce  as  be  would  be  if  sudi  act  had  been 
done  immediately  and  individually  by  such  foreign  subject 
himself"  (o).  And,  applying  this  principle  in  a  case  that 
came  before  him^  where  an  embargo  had  been  laid  upon  native 
■shipping  during  a  time  of  peace,  and  in  no  hostile  spirit  to 
any  foreign  power,  Lord  Ellenborough  held  that  the  assured 
must  be  identified  with  his  Government  and  the  underwriter 
therefore  dischmrged  (p). 

(0  Sanday  v.  BituAi  md  Foi^  Mar.  Ins.  Co.,  [1915]  2  K.  B.  781 ; 
X191S]  1  A.  C.  650.  See  espedaUy  fiie  judgoMot  of  BafflMwhe,  J,,  wbero 
the  early  aniiiorities  axe  eloaely  eKanuned.  Page  «.  Thompm  (1804), 
at  N.  P.,  Park,  Ins.  176 ;  Graen  r.  Young  (1702),  2  Lwcd  Baym.  840  ;  8,  C, 

2  Salk.  444  ;  see  also  the  dicta  of  Lord  Alvanlqr  itt  Tooten^  v.  Hnl>1iaxd 
(1802),  3  B.  &  P.  302;  3  Kent*  Com,  291. 

(m)  Ante,  §  753. 

(«)  Touteng  v.  Hubbard  (1802).  3  B.  &  P.  291  ;  Aubert  t'.  Gray  (1862),  3 
B.  &  S.  163  ;  32  L.  J.  Q.  B.  50.  As  to  what  constitutes  au  outbreak 
of  hostilities,  see  Brief ontein  Consolidated  Mines,  &c.  v.  Janson,  [1900]  2 
-Q.  B.  339;  S.  C,  in  C.  A.,  [1901]  2  K.  B.  419;  and  sub  notn,  Janson  v. 
-Dziefontein,  &c.  in  the  House  of  Lords,  [1902]  A.  C.  484. 

(•)  Per  Lewd  Ellenborough  in  Conway  v.  Gray  (1809),  10  East,  545. 

ip)  Ooaw»j  Gray  (1809),  10  East,  536 ;  Conway  v.  Forbes  (1809),  ifjid.  ; 
Mmy  9.  fflMdte  (1809),  Hid, 
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g— i>  WB.  No  little  confusion  followed  this  generalization  of  a  very 
restricted  rule(gf).  The  right  rule  of  law  was  declared  by 
a  Gooft  of  Esmt  in  Basett  t;.  Meyer  (r ),  and  would  have^ 
reflted  there  bat  for  the  case  of  Campbell  v.  Innes  {s).  The 
question  was  again  raised  in  more  recent  times,  and,  it  is  to 
^  be  hoped,  finally  set  at  rest  by  the  decision  of  the  Exchequer 
CSuoiber  afendng  that  of  ^  •Queen's  B^ch,  that  the 
assured  is  not  to  be  identified  with  the  acts  of  his  own 
Government  unless  the  existence  of  hostilities  between  it  and 
^  Qmenaa&at  of  the  insurer  riders  aliy  such  ocmtoaot  ot 
indemnity  incompatible  with  that  highest  law — the  salus 
populi — under  the  insurer's  Government 

In  the  VwM     In  the  United  States  the  whole  question  has  come  before 

the  consideration  of  the  Supreme  Court,  and  it  has  there 
been  held,  agreeably  to  the  declared  principle  of  the  decisions^ 
by  the  English  Exchequer  Chamber  in  Bazett  v.  Meyer  and 
Aubert  v.  Gray,  that  a  subject  is  not  to  be  deemed  a  party 
to  the  peaceful  acts  of  his  own  Government,  so  as  thereby  to- 
dqpri¥e  him  of  remedy  on  a  policy  effected  with  foreign 
imderwiitm  in  weepect  of  losses  caused  by  such  acts  (21). 


Lobs  of  804.  In  the  law  maritime  received  on  the  Continent  of 

interdiction  of  Europey  the  ofHnpdmry  abandcmment  of  the  voyage,  ooca- 
Uo^^r*^  tioned  by  tiie  interdiction  of  commerce  with  the  port  of 

mmAugo,  destination  after  the  commencement  of  the  risk,  or  by  its 
Tojsge  is  not  hostile  occupation,  embargo,  or  blockade,  is  considered  to  be  a 

SSJi^SJij      **  *  '^straint  of  princes/'  or  und^  the  words  "  compulsory 
change  of  voyage/ 


ig)  Ummtt «. BmAma  (181^,  15  BmI,  477 ;  nOip. OnHaM (1812),  iM.. 
m  ;  WHmmw.Bm^  (181S),  OM.  528;  43bM0ii  9.  BMI  (1818),  2  M.  ft  8.. 
94 ;  Campbell  v.  Innes  (1821),  4  B.  &  AM.  428. 

(r)  5  Taunt.  824,  829 ;  aad  CM  mmH  9.  SesH  (1812),  iM.  874. 

.  (*)  4  B.  &  Aid.  423. 

{t)  Aubert  r.  Gray  (1862),  3  B.  &  S.  168, 189;  32  L.  J.  Q.  B.  80.  See. 
Janson  v.  Brief ontein,  &c.,  ubi  supra. 

(u)  Ocean  Ins.  Ck>.  r.  Frands  (1828),  2  Wend.  S.  C.  B.  64,  cited  8  Jiesi^ 
Com.  292. 
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in  this  ootintry,  however^  it  has  heen  repeatedly  decided,  Beet, 
and  must  now  he  taken  as  clear  insurance  law,  that  neither 
iuterdiction  of  trade  at  the  port  of  destination  after  risk  com- 
m^cedi  nor  interception  of  the  voyage  hy  hlockade,  or  by  the 
imminent  and  palpable  danger  of  capture  or  seizure,  amounts 
to  a  risk  for  Avhich  English  underwriters  are  answerable 
under  the  common  form  of  poUcy,  either  as  an  "  aivest, 
restraint,  and  dotation,"  or  in  any  other  way  whatever  {x). 

The  principle  on  which  these  decisions  rest  is  the  maxim 
Causa  proxima  non  remota  spectatur :  "  the  cause  of  loss  must 
be  a  peril  aeting  upon  the  subject  insured,  immediately  and 
not  circuitously." 

806.  A  cargo  of  pilchards  was  insured  "  free  of  average,"  Loss  of 
by  an  English  ship  from  the  coast  of  Cornwall  to  Naples,  f^^^^ 
On  her  voyage,  while  sailing  under  convoy,  intelligence  was 
received  that  all  the  ports  of  Naples  were  shut  against 
English  vessels;  upon  which  the  commodore  of  the  convoy 
ordered  this  ship,  amongst  others,  into  Port  Mahon,  in 
Minorca,  where  her  cargo  was  surveyed  and  sold  for  a  very 
small  sum.  The  assured,  who  had  abandoned,  claimed  a 
total  loss;  but  the  Court  of  Common  Pleas  held  that  the 
underwriters  were  not  liable,  on  the  ground,  as  stated  by 
Lord  Alvanley,  that  "where  underwriters  have  insured 
against  capture  and  restraint  of  princes,  and  the  captain, 
learning  that  if  he  enter  the  port  of  his  destination  the 
vessel  will  be  lost  by  confiscation,  avoids  that  port,  whereby 

is)  Hadkinaon  v.  Robinson  (1803),  3  B.  &  P.  388;  Lubbook  r.  Bovoroft 
(1883),  8  Eip.  60 ;  BlMOcenhagen  v.  Londim  Am.  Co.  (1808),  1  Gamp.  454 ; 
IV»te9.  airielle(1809),llEaal^206;  cf .  Ifilkr  v.  Law  Ansideiit  liw.  Co., 
«i(^f807.  Incaseeof  thk  tjpe  It  liasbeeBBud  tiiivt  tevojage 
liave  been  continued  witiioat  anjiHegaEty ;  and  tet  the  adventiire  o«Me  to 
an  end,  not  owing  to  any  restraint  of  princes,  but  owing  to  the  reluctance 
of  the  master  to  put  his  cargo  into  a  poaitioii  of  peril.  The  decisions 
are  therefore  said  to  be  distinguishable  from,  and  consistent  with,  that  of  the 
House  of  Lords  in  British  and  Foreign  Marine  Ins.  Co.  v.  Sanday,  [1916]  I 
A.  C.  650.  See  Becker,  Gray  &  Co,  v.  Loudon  Ass.  Co.,  [1918]  A.  C.  101. 
It  should  be  observed,  however,  that  in  Hadkiiison  v.  Robinson  there  was 
an  actual  closure  of  the  port  of  destination  to  the  vessel  carrying  the  cargo 
inaniedy  and  not  a  mere  apprehension. 
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q%gX.  806.  the  object  of  the  voyage  is  defeated— such  circumstances  do 
not  amount  to  a  peril  operating  to  the  total  destruction  of 
the  tiling  mnoed." 

"  The  doctrine  (that  the  assured  might  abandon  in  respect 
of  a  loss  of  voyage)  is  only  applicable,"  said  his  Lordship, 
"  to  oiM  in  wbioh  the  loss  is  oeeaaioned  by  a  peril  insured 
^  against;  whkh,  as  it  appeaw  to  me,  most  be  a  peril  aoting^ 
upon  the  subject  insured  immediately,  and  not  circnitously  aa 
in  the  present  case  "  (y). 

Loss  of  MO.  This  decision  has  been  implicitly  &Uowed  by  the 

Uockade,  fear  English  Courts  in  all  subsequent  cases  of  the  same  kma. 
olMptwe,  "S^l^xiQ^  where,  in  an  insurance  on  goods  bound  to  Messina, 
the  shq»  lutTing  arrived  at  P<Hrt  Mah<»i  found  that  Messina 
was  in  the  hands  of  or  blockaded  by  the  Frendi,  and  the 
^  assured  on  goods  consequently  gave  notice  of  abandonment^ 
and  went  hx  a  total  loss— Lord  Ellenborough,  on  the  above 
gromids,  hdd  that  he  could  lAyt  recover  (2;). 

So,  where  unde^  a  policy  on  goods  from  London  to  Bevel, 
the  ship,  which  had  passed  the  Sound  and  was  sailing  under 
ecHivoy  towards  Bevel,  was  turned  baok  by  the  commodore  on 
receiving  intelligence  that  an  embargo  was  laid  <m  all  British 
ships  in  Russian  ports,  and  afterwards,  finding  the  intelli- 
geaob  omfirmed,  wkdly  gave  up  her  voyage  and  sailed  back 
for  England  with  Ae  convoy,  but  f oundwced  at  sea  on  the 
passage:  Lord  Ellenborough,  on  this  state  of  facts,  hdd  that 
the  aMHUEed  could  not  recover  (a) . 

So,  whm  a  &itish  sh^  bound  for  St.  Petersburg  waa 
detained  in  the  Baltic  by  the  commander  of  the  Britiili 
convoy  there,  from  apprehension  of  Eussian  embargo,  until 

(p)  |«riM«^  9,  TTuMnw  (IMS),  8  B.  ft  P.  388.  See  also  McSwiney  v. 
tWBij.  Aak  Co.  (ttSO),  14  Q.  B.  646  ;  Halhead  v.  Young  (1856), 

SB.  ft ]IL  US;  Chope  r.  Reynolds  (1869),  28  L.  J.  C.  B.  1»4;  Nkkols  ». 
Iicmdon  &  Prov.  Ins.  Co.  (1900),  6  Com.  Cas.  16. 

(z)  Lubbock  V,  ftoircroft  (1803),  6  E«p.  50. 

(«)  Blikjkenliagen  v.  London  Ass.  Co.  (1808),  1  Camp.  454.  The  loss  in 
this  ewe  ma  laid  in  one  count  "  by  capture,"  in  another  "by  perils  of  the 
•CM.*'   See  also  9,  Taimo  (1809),  2  Gamp.  59 ;  11  East,  22. 
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the  embargo  aotually  was  laid  on,  and  the  further  prosecution  Sec*-  SQg- 
ol  the  adventure  beeame  impossible  and  the  voya^  was  lost, 
although  if  the  ship  had  been  suffered  to  proceed  without 
detention  by  the  convoy  she  might,  in  fact,  have  saved  the 
embargo:  Lord  EUenborougk  and  the  Court  held,  as  in  the  ^ 
last  case,  that  the  underwriters  on  cargo  were  not  liable  to  the 
assured,  who  had  duly  abandoned,  for  a  total  loss  (6). 

The  plaintiffs,  who  were  Russian  subjects,  insured  a  cargo 

of  salt  beef  with  the  defendants  from  San  Francisco  to 
Vladivostok  against  {inter  alia)  capture.  During  the  cur- 
rmnj  of  the  pcdicy  war  bn^e  out  between  Russia  and  J apan, 
and  the  Japanese  fleet  in  the  Pacific  was  stopping  and  ^ 
capturing  vessels  and  was  also  blockading  Vladivostok .  The 
•  plaintiff,  under  the  circumstances,  gave  notice  of  abandon- 
ment and  discharged  the  cargo  at  San  Francisco,  a|id  brought 
an  action  claiming  for  a  constructive  total  loss.  The  Court 
of  Appeal,  affirming  Pickford,  J.,  held  that  although  the 
plaii^  had  every  reasonable  ground  for  anticipating  that 
if  the  vessel  sef  out  for  Vladivostok  she  would  be  captured, 
and  her  cargo  condemned  and  lost,  yet  that  inasmuch  as  the 
peril  insured  against  had  never  b^un  to  operate,  the  loss 
could  not  have  been  oocasioned  lliereby  (c) . 

This  doctrine  has  recently  been  affirmed  in  the  House  of  ^ 
Lords.  The  plaintilffs,  a  firm  of  British  merchants,  shipped 
goods  in  time  of  peace  on  a  German  ship  for  carriage  from 
Calcutta  to  Hamburg,  and  insured  them  with  the  defendants 
against  the  usual  perils,  ineluding  men-of-war,  enemies,  and 
restraints  of  princes.  While  the  goods  were  at  sea,  war 
broke  out  between  Great  Britain  and  Germany,  and  the 
master  thereap<m  put  into  Messina,  then  a  neutral  port,  to 
avoid  the  risk  of  capture  by  Briti^  or  allied  warships,  and 
with  the  intention  of  suspending  the  further  prosecution  of  the  . 
voyage  until  after  the  termination  of  the  war,  and  the  voyage 

(i)  Fontar  r.  CSniilfo  (1809),  11 IM,  M. 

(«)  Kadaiioff  #.         Ikste*  Im.  Co.,  Ltd.,  [1913]  3  K.  B.  407 ;  [If  H] 
3  K.  B.  1121. 
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Se«^  was  thereupon  abandoned.  It  was  agreed  that  any  German 
steamer  prooeeding  ihaa  time  through  the  Mediterfttaean 
on  a  voyage  to  Hamburg  would  have  been  in  peril  of  capture 
by  the  allied  fleets.  It  was  held  that  there  was  a  real  dis- 
tinction betweod  a  loss  bj  peiik  insured  i^^amst  and  a  loss 
hy  successfully  avmding  them,  between  a  less  by  capture  and 
a  loss  by  the  fear  of  capture,  and  that  the  loss  in  question 
fell  under  the  latter  head,  and  was  therefore  not  recoverable 
under  the  policy  (d). 

In  our  law,  then,  the  position  is  clearly  established  that 
an  interdiction  of  commerce  with  the  port  of  destination  by 
means  of  a  blockade  ox  ^oobargo,  or  possession  of  the  port  by 
an  enemy,  is  not  a  peril  widiin  the  policy  (e).  It  is  also 
established  that  a  loss  of  voyage  due  merely  to  the  appre- 
hension of  a  forcible  interrii^ption  operates  in  no  sense  as 
a  loss  of  CMgo. 

Bat  deteutiou  The  cases  noticed  above  must  be  distmgni^ed  from 

of  goods  may  ^^^^^     ^j^^  ^         Rodocanachi  v,  Elliott.    In  that  case  the 

amoimt  to  a  ^  ^ 

constructive    iioods  had  actually  found  their  way  inside  Paris  when  the 

total  loss.  ' 

G^erman  Army  invested  the  city,  and  prevented  them  bdng 

forwarded  to  their  ultimate  destination.  Under  these  cir- 
cumstances the  assured,  who  had  given  notice  of  abandonment 
at  a  time  when  the  det^tkm  appeared  likely  to  last  for  an 
indefinite  time,  and  brought  his  action  while  such  detention 
was  still  lasting,  was  held  entitled  to  recover  for  a  constructive 
total  loss  of  the  goods,  though  they  had  before  trial  reached 
their  destination  undamaged  (/) . 
Prohibition  ^  Again,  where  a  vessel  arriving  at  Buenos  Ay  res  with  a 
of  discharge    shipment  of  cattle  was  ordered  by  the  Argentine  Ministry  to 


oonstmetive    leave  the  p<Nrt  withoot  landing  them,  on  the  ground  that 
they  were  suffering  from  disease,  so  that  it  became  necessary 

{d)  Beite.  Gamf  k  Co.  t .  Inndon  U».  Co.,  [1916]  S  C.  B.  410 ;  [19U] 
2  K,  B.  IM  ;  1918]  A.  0. 101. 

(#)  So  Aiaoidd,  2Bd  el.  p.  811.  BiM;  k  «t  ImmI  doabtM  iribette  any- 
mtan  kcitoMMKdlfcwi iriwtkiliitoilatheiiwt smIub.  Bmhtfrm, 
If  813a  et  seq. 

(/)  BodocMMMAi  ff.  ElBolt  (1878»4),  L.  R.  8  a  P.  649  ;  9C.P.618. 
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to  tranship  them  and  take  them  to  Aionte  Video  where  they   Sact.  807. 

were  sold  at  a  considerable  loss,  the  Court  of  Appeal  held 

that  there  had  been  a  restraint  of  princes  or  people  within 

the  policy  {g).    The  distinction  drawn  by  the  Court  between 

this  case  and  the  class  of  cases  of  which  Hadkinson  v. 

Bobinson  is  an  example,  is  that  in  the  latter  class  the  ecmsa 

proxima  of  the  abandonment  of  the  voyage  was  the  voluntary 

act  of  the  master,  whereas  here  the  Argentine  Government 

had  actually  intervened,  and  if  force  was  not  actually  used  it 

was  only  because  the  master  submitted  to  the  orders  of  the 

administration  {h) . 

Another  class  of  cases  which  must  be  distinguished  from 
those  already  noticed  is  that  of  which  The  Knight  of  St. 
Michael  (i)  is  a  type ,  A  cargo  of  coals  was  in  danger  of  spon- 
taneous combustion,  though  no  part  was  ever  act uall}^  on  fire. 
Barnes,  J .,  l^d  that  inaunuch  as  there  was  an  actual  existing 
peril,  a  loss  of  freight  due  to  the  necessary  discharge  and  sale 
of  cargo  at  an  intermediate  port  was  either  a  loss  by  fire,  or 
was  covered  by  the  general  words  in  the  policy. 


Moreover,  these  cases  do  not  apply  to  diarter-parties  or  Opentkmot 

bills  of  lading  {¥).  This  is  not  because  any  different  mean-  ^^Jl^J^Vof 
ing  is  given  to  the  words  "  restraint  of  princes  "  in  contracts  carriage, 
of  carriage  and  of  marine  insurance,  but  because  the  object 
of  the  contracts  is  different.  A  restraint  may  well  operate 
so  as  to  prevent  a  shipowner  from  arriving  with  his  ship 
at  a  given  port,  or  may  excuse  non-delivery  of  cargo  under  a 
oontract  of  carriage,  without  at  the  same  time  causing  any 
-loss  of  cargo  recoverable  under  a  contract  of  insurance  (Z).  ■ 

808.  As  to  the  law  in  the  United  States  on  this  subject.  Law  la  ^ 
•   Phillips,  after  a  thorough  review  of  the  authorities,  states  as  statoi. 

{g)  Miller  r.  Law  Accident  Ins.  Co.,  [1903]  1  K.  B.  712  (C.  A.).  This 
«oaae  and  Rodooanachi's  were  expressly  dealt  with  by  Lord  Sumner  la. 
Becker,  Oray  v.  London  Ass.  Co.,  [1918]  A.  C.  at  p.  115. 

(A)  See  per  Stidhig  and  Xaihew,  L.  JJ.,  [1903]  1  K.  B.  720,  721. 

(t)  [189H]  P.  30.  Of.  KanaiKKff  v.  C^lna  TnM  hm.  Co.,  Ltd.,  [1913] 
-3  K.  B.  407 ;  [1914]  3  K.  B.  1121. 

{k)  Of.  Geipel «.  Staiib  (1872),  L.  B.  7  Q.  B.  404.  SeelMnon,  mpm,  $  832a. 

v(0  8«e  per  haA  SouMr  ia  Beciur  Gmy's  Gaae»  [1918]  A.  0.  at  p.  114. 
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the  better  doctrine,  that  where,  after  the  risk  had  begun,  tlie- 
Y&yge  m  menUiklkj  d^estod  by  hkntkmAe  or  ifitofdic^  at 
the  port  of  departare  6f  destination,  or  by  a  hostile  fleet  being 
ill  the  ^^  ay,  reiidering  the  proceeding  upon  it  utterly  imprac- 
ticable, or  capture  or  SNSttie  so  extr^aely  j^robable  that  pro- 
Mding  would  bo  mexcMble,  the  ride  oontinoes  till  the  vesseL 
has  arrived  at  another  port  of  discharge  adopted  instead  of 
that  originally  intended;  and  also,  that  an  assured  on  the 
oargo  has  a  right  to  abandon  (m).  And  tiie  law  th^  is- 
apparently  the  same  when  the  loss  of  the  voyage  is  occasioned 
by  a  just  fear  of  capture,  when  the  danger  thereof  is  immi- 
BMit,  as  well  as  whrai  it  is  qipar^tly  remediless  md  morally 
certain  r  7/ \ 

Although  loss  thus  occasioned  is  in  general  not  recoverable 
under  the  conunon  printed  form  of  English  policies,  parties- 
may  by  writt^  elaases  protect  diemselves  again^  it;  as,  for 
instance,  by  stipulating  that  the  ship,  if  turned  away  from, 
the  port  of  destination,  shall  be  at  liberty,  without  prejudice- 
to  the  iasimmee,  to  make  the  nearest  frigidly  port;  or  fhd- 
tkk  of  compulsory  abandonment  of  the  voyage  to  the  port 
of  destination  by  reason  of  blockade,  embargo,  or  enemy's 
ooonpati<Miy  might  be  inserted  as  a  i^edfic  risk,  in  addition  to- 
tbose  offdimurily  insiired  against  (o) . 

Under  most  circumstances  the  interest  which  reallv  suffers 
by  a  loss  of  voyage  appears  to  be  freight  or  profits;  and  sucb 
m  pfobaUy  the  juropw  subject  to  insure  against  risks  of  this- 
nature. 


Lutises  due  to  Unless  the  policy  contains  an  express  ezceptioii. 

im^gn  against  the  risks  of  illicit  trade,  the  underwriter  is  liable  for 
itvwwe  imm,  that  may  arke  isota  the  attempted  TiQlation  of  the- 

revenue  laws  of  foreign  slates  {p)\  but  this  is  so,  only  in  so- 


(m)  1  fliillipe,  a.  1115 ;  S  K»t,  Com.  292. 
(n)  3  Kient,  Cam.  2M. 

!•}  Sesliqrkr  9.  Ttflat  (1829),  9  B.    Or.  718. 

»  2  SMiifOft,  e.  sSL  9.  il,  pp.  80  tef,; 
P779),  1  tfl;  I«Mr  v.  flttalMr (I7S8),  1 

•In  1  1m,  m*  iOft- 
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far  as  he  is  proTed,  or  must  in  fairness  be  presumed,  to  have  Stc*.  ago, 
been  cognizant  at  the  time  of  underwriting  the  p<^cy  of  the 

intention  of  violating  them. 

Thus,  if  the  subject  insured  be  specifically  described  in  the 
policy,  and  bo  an  artide,  the  import  or  export  of  which  is 
notoriously  prohibited  by  the  trade  laws  of  the  country  to  or 
from  whose  port  it  is  insured,  the  underwriter  is  liable  for 
the  loss  cauied  by  its  seizure  or  forfeiture . 

Thus,  where  a  policy  was  effected  in  France,  ''on  silk 
stuffs,"  from  Spain  to  a  French  port,  the  exportation  of  such 
goods  being  notoriously  prohibited  by  the  revenue  laws  of 
Spain,  the  un^rwriter  was  hdd  liable  for  loss  occasioned  by 
their  seizure  in  Spain  (g) . 

810.  It  is  a  general  principle  which  applies  to  all  risks  Riak 
assumed  by  lindarwriters,  that  they  ccmtinue  liable  for  all  ^^Sbsefoeiit 
losses  by  the  perik  insured  against,  although  those  perils  ^'^^ 

are  greatly  enhanced  by  events  that  the  assured  could  not 
prevent. 

Thusy  if  capture  is  one  of  the  penis  insured  against,  and 

after  the  policy  be  made  the  rii^  of  capture  is  greatly  in- 
creased by  the  breaking  out  of  war,  it  is  clear  insurance  law 
that  the  underwriter,  nevertheless,  continues  liable,  for  the , 
risk  of  the  declaration  of  war  is  ocmsidered  to  be  one  of  the 
perils  he  assumes  (r).  But  if  the  policy  has  thereby  become 
an  insurance  up<m  enemy's  property,  it  is  in  consequence 
rendered  invalid. 

811.  As  a  general  principle  the  underwriter  on  one  subject  insunmce  on 
of  insurance  has  nothing  to  do  with  losses,  charges  or  con-  J^^*^^*^ 
tributions  imposed  upon  it  by  reason  or  on  account  of  aootiier. 
another. 

« 

Thus  the  underwriter  on  goods  has  nothing  to  do  with 
freight;  ail  that  he  insures  being  the  safe  arrival  of  the 
goods.    Heeoe  it  is  a  w^-established  principle  in  the  law 

(«)  2  VaUii,  tit  vi.  art.  49^  and  the  opjnum  of  Eauarigou  thete  given, 
(i  )  Hueii^  9.  FlelolMr  (1779),  1  Biwil.  251. 
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oi  Marine  Insurance  that,  though  sea-damaged  goods,  if  they 
amve  in  specie  or  in  buUc,  pay  the  cMume  ix&f^t  as  thougb 
tlwy  amved  aoond,  ^e  underwriter  on  goods  cannot  be 
charged  with  the  detriment  the  merchant  thus  sustains  by 
having  to  pay  undiminished  freight  qa  a  diminished  value(«) ; 
iMKr  oan  he  be  charged  with  any  pro  ratd  freight  the  merchant 
may  have  to  pay  the  shipowner  (f ) .  But  he  may  be  charged 
under  certain  circumstances  with  the  increased  freight  which 
the  mmhaat  is  obliged  to  pay  the  shipowner  in  cases  of 
tiMisbipmeiit,  when  the  freight  by  the  substituted  exceeds 
that  by  the  original  ship  (m). 

On  the  same  principle  the  underwriter  on  goods  oamiot  be 
called  on  to  make  good  loss  ineurred  by  a  foreed  sale  of  the 
goods  for  the  repair  of  ship  (x),or  loss  by  fall  of  the  market 
during  delay  in  estimating  an  average  damage,  or  loss  at 
public  aaedoa  ooeasioiied  bj  suqpidon  td  damage  {y\  nor  the 
imderwritnr  on  the  diip  to  make  good  expenses  incurred  by 
the  detention  of  the  goods  {z). 

If,  indeed,  the  same  casualty  that  destn^  or  damages  one 
m^eet  of  mtmaam  theroby  ako  causes  a  total  or  partial  loss 
upon  another,  the  underwriters  on  the  latter  subject  of 
^  insurance  are  chargeable  for  the  loss  thus  caused.  Thus,  the 
perils  of  the  seas  tet  destroy  or  swidlow  up  ship  and  goods 
give  a  direct  claim  to  a  total  loss  against  the  underwriters  on 
freight  or  profits,  the  earning  of  which  has  been  rendered 
imiKMsiUe  by  the  4»eet  eiei^  o£  the  caeuaUy 

(*)  Benecke,  Pr.  of  Indemnity,  c.  i.  As  to  inrarances  by  meaaiol  policies 
on  contingency  freight "  against  the  loss  if^Hllina  fniu  Ilis  piiwA  of 
full  freight  on  damaged  goods,  see  ante,  §  232. 

(0  Baillie  v.  Moudigliani  (1786),  Park,  Ins.  116. 

(w)  See  Shipton  v.  Thornton  (1838),  9  A.  &  E.  336,  337  ;  Kidstoa  v, 
l&mfin  Marine  Ins.  Co.  (1867),  L.  R.  1  C.  P.  535 ;  2  C.  P.  357. 

(x)  Powell  V.  Gudgeon  (1816),  5  M.  &  S.  431 ;  Sarquy  i\  Hobson  (1823), 

(y)  CVrtor        W«t«ni  Lm.  Co.  ol Hcfw  To*  (1873),  L.  B.  8  C.  P.  652. 
V  Ci.ft«ini».7kMii^(lM»),7Ctem.Chw. 

(s)  Bnidfori#.L«vr(l«S6),By.ft]food.Ml. 

(•)  or.  MoBtoja  9,  Loidoa  Am,  Gd.  (IMl),  <  Es.  461 ;  vilh  irliioh 
compare Ikkl  88. Go.  ir.  Bkt, [ISW]  1  %  9.  mii  [ISM]  1  Q.  B.  $U 

(aA.). 
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LOSSES  BY  THE  PERILS  INSURED  AGAINST. 


8SCT. 

Bjr  Perils  of  the  Seas   812—827 

Uro   828 

Capture,  fte  829—831 

Amaty  Eftbargo  832—836 

Tb9iM,i^  .......836,837 

Baxratiy  838—859 

*<€HlMr  Perils,  LoaMa,4e.,'*iiiitol^  GeMnl  Ch^  860— 861a 

SalT»g»;  PtetMbrChargw ;  tlie  SoiBg  and  LaboariDDr  Cbnae^ J62~874 

Oliher  ExpenMsBaooRpenUe- 
OnShip  ,  ..,.875,  876 

Cargo   877 

Freight  878—881 


812.  The  clause  in  our  English  policies  enumerating  the 
**  adventures  and  perils  "  against  loss  by  which  the  under* 
writers  undertake  to  indemnify  the  assured,  is  as  follows: — 

"  Toudiing  the  adventures  and  perils  which  we,  the 

assurers,  are  contented  to  bear,  and  do  take  upon 
us  in  this  voyage,  they  are  of  the  seas,  men-of-war, 
iie>  ea^mes^  pirates,  rovers,  thieves,  jettisons, 
letters  of  mart  and  countermart,  surprisals,  takings- 
at  sea,  arrests,  restraints,  and  detainments  of  all 
kings,  princes,  and  people,  of  what  nation,  oondi- 
timi,  or  quality  soever,  barratry  of  the  master  and 
mariners,  and  of  all  other  perils,  losses,  and  mis- 
fortunes that  have  or  shall  come  to  the  hurt,  detri- 
m^t,  or  damage  of  the  said  goods  and  mer- 
chandises, and  ship,  &c.,  or  any  part  thereof." 

■A 

Of  aU  the  causes  of  loss  enumerated  in  our  common  Lom  bj  ihe- 

policies,  the  most  frequent  and  important  are  those  comprised  2!^^*^ 
under  the  term  "  Perils  of  the  Seas." 
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S9ct,  sia.  Much  difficulty  has  been  felt  in  defining  this  ex^ressioa. 
If  eaning  of    Th»  wcuds  ohvioosly  emhtwoo  all  IdiMb  ci  marine  oasnalties, 

'♦perils  of  ,  1  .  ,  .  . 

the  seas."  such  as  shipwreck,  foundering,  stranding,  &c.;  as  also  every 
species  of  damage  done  to  the  ship  or  goods  at  sea  by  the 
violent  and  immediate  aeticm  ol  the  winds  and  waves  (a)»  as 
distinct  from  that  included  in  the  ordinary  wear  and  tear  of 
the  voyage  or  directly  referable  to  the  acts  and  negligence 
ol  the  aanved  as  its  proximate  oanse.  And  the  limitation 
raggested  by  the  word  violent,"  which  Amonld  used,  can- 
not, in  view  of  later  authorities,  be  supported.  It  is  enough 
that  damage  be  done  by  the  fortuitous  action  of  the  sea. 
For  iBStaiioey  wlim  cargo  was  damaged  by  ^  incursion  of 
sea-water  through  a  hole  in  a  pipe  gnawed  by  rats,  the 
House  of  Lords  held  this  to  be  a  loss  by  a  peril  of  the  seas  ( h) . 
It  is  pedui^  easier  to  arrive  at  a  true  nndmtai^kding  of  the 
term  by  suggesting  rather  what  it  does  not  embrace  than 
what  it  does.  It  is  clear,  for  instance,  that  no  casualty  can 
be  included  which  is  not  due  to  a  p^ril.  Furthermore,  the 
peril  must  be  "  ol  the  seas."  There  may  be  a  peril  which  is 
not  a  peril  of  the  seas  (c),  and  there  may  be  damage  caused  by 
the  sea  without  any  peril .  These  points  are  well  brousht  out 
and  illustiated  by  Loid  Herschell:^*'  I  tliink  it  clear  that  the 
term  'pmls  of  the  sea*  does  not  cover  every  accident  or 
casualty  which  may  happen  to  the  subject-matter  of  the 

(«)  See  per  Luah,  J.,  in  Merdiaats*  TeediDy  Oo*  i^.  XJmweml  Ifur.  Ins  Co. 

<1870),  cited  in  L.  R.  9  Q.  B.  at  p.  596. 

(b)  Hamilt-on  v.  Pandorf  (1887),  12  App.  Cas.  518.  Similarly,  damage 
caused  by  the  inflax  of  sea- water  by  reason  ol  the  opening  of  a  wrong  valye 
is  due  to  a  peril  of  the  seas :  Blackburn  v.  Liverpool,  &c.  Steam  Na^-igation 
Co.,  [1902]  1  K.  B.  290.  These  are  both  cases  of  exceptions  in  contracts  of 
affreightment,  but  both  in  the  former  case,  and  in  The  Xantho,  iy<frn,  the 
House  of  Lords  held  that  the  words  "perils  of  the  seas  "  ought  to  receive 
the  same  construction  whether  occurring  in  a  contract  of  carriage  or  in  one 
of  marine  insurance.  So  in  Sassoon  v.  Western  Ass.  Co.,  [1912]  A.  C.  561, 
the  Privy  Gooneil  helA  liisfc  the  woads  had  the  mom  meaning  when  iMed  in  • 
policy  on  goods  as  when  need  ift  a  poliegr  on  ship. 

{e)  Urns  flie  iMBMliiifr  of  the  air  dismber  of  a  doolBey-engiiie  owing  to  an 
oawif^  pittMiirecf  watg  ia  not  due  to  a  peril  of  the  seas,  though  it  ooenr 
at  sea :  Thames  ft  Mersey  liar.  loa.  Oo.  Haiwiltwi,  'Bmmt  k  Oo.  (18S7), 
12  App.  Oas.  484. 


CHAP.  II.] 
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jaflaranoe  mi  the  sea.  It  must  he  a  peril  '  of '  the  sea.  Mmct.  812. 
Again,  it  is  well  settled  that  it  is  not  every  loss  or  damage  of 

which  the  sea  is  the  immediate  cause  that  is  covered  by  these 
words.  They  do  not  protect,  for  example,  against  that 
Batazal  wmI  inevitable  aotiim  of  the  winds  and  waves  which 
results  in  what  may  be  described  as  wear  and  tear.  There 
must  be  some  casualty,  something  which  could  not  be  fore- 
seen as  one  of  the  necessary  incidents  of  the  adventure  {d). 
The  purpose  of  the  policy  is  to  secure  an  indemnity  against 
accidents  which  may  happen,  not  against  events  which  must 
happen.  It  was  contended  that  those  losses  only  were  losses 
by  perils  of  the  sea  which  were  oeeasioned  by  extraordinary 
violence  of  the  winds  or  waves.  I  think  that  is  too  narrow 
a  construction  of  the  words,  and  it  is  certainly  not  supported 
by  the  authorities,  or  by  common  undmtanding.  It  is 
•  beyond  question  that  if  a  vessel  strikes  upon  a  sunken  rock 
in  fair  weather  and  sinks,  this  is  a  loss  by  perik  of  the  sea. 
And  a  loss  by  foundering,  owing  to  a  vessel  coming  into 
collision  with  another  vessel,  even  when  the  collision  results 
from  the  negligence  of  that  other  vessel,  falls  within  the  same 
category  "  (e). 

Similarly,  in  Hamilton,  Fraser  &  Cb.  t?.  Pandorf  Co., 
Lord  Halsbury,  L.  C,  said:—"  I  think  the  idea  of  some- 
thing fortuitous  and  unexpected  is  involved  in  both  words, 
*  peril '  or  *  accident you  could  not  speak  of  the  danger  of 
a  ship's  decay;  you  would  know  that  it  must  decay,  and  the 

{d)  See  Popham  r.  St.  Petersburg  Ins.  Co.  (1904),  10  Com.  Oas.  31,  where 
Walton,  J.,  held  that  an  aoeidental  and  nneocpeeied  obslnietkm  by  iee,  whi^ 

was  dangerous  to  navigation,  was  a  peril  of  the  seas,  and  Whittle  r.  Moan- 
tain,  [1920]  1  K.  B.  447,  where  it  was  held  that  the  influx  of  water  through 
leaky  seams  above  the  water  line  occasioned  by  a  breast  wave  caused  by 
towing  the  vessel  was  a  peril  of  the  seas,  though  the  water  was  smooth  and  the 
to  wage  w  as  properly  performed.  The  ease  is  at  present  under  a^eal  to  the 
House  of  Lords. 

[e)  Per  Lord  Herschell  in  The  Xantho  (1887),  12  App.  Cas.  at  p.  509 ;  of. 
Sassoon  v.  Western  Ass.  Co.,  [1912]  A.  C.  561.  See  also  Ajum  Goolam 
HosMH  and  Otiiers  r.  Union  Mar.  Ins.  Co.,  Ltd.,  [1901]  A.  C.  362,  for  a 
ease  i^ieie  the  assured  on  ship  reooyered  for  a  total  loss,  although  the  Io.^h 
did  not  appear  to  be  tnoeable  to  any  vidlenee  of  wind  or  wave,  or  to  ary 
unusual  ehEemstanoe. 


1042 


IjCmsseb  by  the  perils  insured  against,   [part  iti 


Wmt.  812^  destruction  of  the  ship's  bottom  by  vermin  is  assumed  to  be 
one  of  the  natural  and  certain  effects  of  an  unprotected 
wooden  vessel  sailing  through  certain  ms  "  (/) .  And,  in  the 
same  case,  Lord  Bramwell  said: — "An  attempt  was  made 
to  show  that  a  peril  of  the  sea  meant  a  peril  of  what  I  feel 
inclined  to  cidl  the  sea's  hehaviour  or  .ill-condition.  But  that 
is  met  by  the  argument,  that  if  so,  striking  on  a  sunken  rock 
on  a  calm  day,  or  against  an  iceberg,  and  consequent 
foundering,  is  not  a  peril  of  the  sea  or  its  consequence  "  (^). 

In  aceordanoe  with  tiiese  judgments,  rule  7  of  the  Rules 
for  Construction  of  Policy  in  the  First  Schedule  of  the 
Marine  Insurance  Act,  1906,  declares  that  "  The  term  '  perils 
of  the  seas '  rehxB  oaky  to  fortuitous  aoeid^ts  or  casualties 
of  the  seas.  It  does  not  indude  the  ordinary  action  of  the 
winds  and  waves." 

^  MZ.  We  proceed  to  consider  the  dilEerent  cases  of  loss 
pnndmatdj  caused  by  pesik  of  the  sea. 

'WmaAa^mg  Foundering  at  sea,  when  proximately  caused  by  the  fury 
of  storms  and  tempests  {h),  is  an  obvious  case  of  loss  by  the 
4^  fmU  oi  the  sea.  The  onlji  difficulty  is,  the  i^rool  id  the  loss 
in  eases  where  the  s^p  founds  with  all  on  board,  or  after 
the  crew  have  left  and  lost  sight  of  her. 

Presumpiive  Jt  is  expressly  provided  by  sect.  58  of  the  Marine  Insurance 
Aet,  1906,  that "  Whem  the  ship  concerned  in  <lie  admiture 
is  missing,  and  after  the  lapse  of  a  reasonable  time  no  news 
of  her  has  been  received,  an  actual  total  loss  may  be 
presumed  "  (t).    The  pmod  of  time  after  which  this  pie- 

(/)  (1887),  12  App.  Gas.  at  p.  624. 

(^)  (1887),  12  App.  Gas.  at  p.  ffS7.  Of.  alw  the  judgMiti  fai  Thaaea  k 
Mencj  KBrine  Im.  Co.,  IM.  t.  HiMiintwi,  Raaar  k  Co.  (1887),  12  Agg, 
Om.  484. 

(A)  Sea^  iMUPtfwr,  n.  («),  mtU, 

(•)  It  la  aiao  piesiimd  tkat  tfw  cause  of  loaa  k  foundering  at  sea:  aee 

Houstman  v.  Thornton;  Koster  v.  Reed,  infra;  and  the  judgment  of 
Sailhache,  J.,  in  Monro,  Brice  &  Co.  v.  War  Riuks  Assn.,  [1918]  2  E.  B.  78, 
which,  however,  on  the  facts  was  overruled  by  the  Court  of  Appeal  in  a  later 
action  broof^t  on  the  same  polioy ;  Manxo^  Brioe  &  Co.  v.  Ilarteo,  [1920} 
3K.  B  94. 
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sumption  shall  take  ^ect  is  positiyely  fixed  for  voyages  of  iii^  <^ 
diffemt  l^gth  and  dnmtkm  by  the  laws  of  many  Conti- 
nental states. 

By  the  French  Code  de  Commerce  it  is  a  period  of  six 
months  for  ordinary  and  one  year  for  distant  voyages;  and 
with  regard  to  time  policies,  it  is  declared  that  the  loss  in  such 
cases  shall  be  presumed  to  have  taken  place  within  the  limits 
of  the  risk  {k).  The  molt  of  this  last  ^xmsimi  is,  that  in 
the  case  of  a  missing  ship  the  loss,  in  the  modern  law  of 
France,  is  presumed  to  have  happened  immediately  after  the 
last  news.  Thus,  if  a  ship  he  insured  for  three  months,  and, 
not  heing  heard  of^  a  ^irther  insurance  is  then  made  for  a 
year,  and  the  vessel  is  never  heard  of,  in  that  case  the  first 
insurer  pays  the  loss  (Z). 


814^  In  our  law  no  fixed  periods  are  establi^ed,  after  which  No  fixed 
-a  ship  not  heard  of  shall  be  deemed  to  have  perished  at  sea;  l»w. 
but  each  case  is  left  to  depend  on  its  own  circumstances  and 
the  jui^;ment  of  practical  men. 

T^us,  a  ship  insured  "  from  North  Carolina  to  London  "  InitMMwi, 
had  not  been  heard  of  for  four  years  after  she  sailed,  when 
the  action  was  brought.  This  was  held  sufficient  presump- 
tive proof  of  an  averment  in  tiie  declaration  that  the  loss  had 
happened  "  by  her  sinking  at  sea  "  {m) .  A  ship  insured  fronj 
Havannah  to  Flanders,  a  voyage  the  average  length  of  which 
was  seven  weeks,  had  not  been  imywhere  heard  of  for  nine 
months  when  the  action  was  brought;  this  was  held  sufficient 
proof  of  foundering  at  sea  (w) . 

In  order,  however,  to  lay  a  foundation  for  any  presumption 
nf  this  kind,  it  must  be  proved  that  the  ship,  when  she  left 

(*)  Code  de  Com.  arts.  375,  376. 

0  4  Boulay-Paty,  Droit  Mar.  252  et  seq.  In  our  law  there  is  no  presumj - 
•iw  tw  to  the  date  of  the  lose :  see  antCf  §  442. 

im)  Gnen  v.  Bzovne  (1744),  2  Strange,  1199.  See  also  Newby  v.  Rea^l 
(n«3),  1  Mmhall,  Ins.  388 ;  Mimio,  Brioe  ft  Co.  v.  War  Risks  Ass.,  [1918] 
a  K.  B.  78.  For  the  imsob  of  the  presnmpfcioa  see  Moore  v.  ETans.  [1918] 
A.  C.  at  pp.  193,  194,  pw  Loid  Atldaaoa.' 

(•)  Hooitami ».  Tkoratoa  (1818);  Molt,  N.  P.  242. 

A.— TO.,  n,  •  15 
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the  port  of  departure,  was  really  bound  for  and  sailed  on  the 
vojage  insured  (o) .  It  is  not,  however,  requisite,  in  order  to 
support  ihe  presumption  when  <moe  f  ounded^  to  €sU  witaesses 
from  the  fofeign  outports  to  prove  the  fact  that  the  ship  tts 

never  been  heard  of  there  {p) . 

If  it  be  proved  that  the  ship  safled  for  a  giv^  port,  the 
fact  of  her  never  having  arrived  there  after  the  lapse  of  a 
reasonable  time,  will  be  sufficient  prima  facie  evidence  of  a 
loss  by  the  perils  <^  the  seas;  and  even  ali^iNigh  the  oiew  maj 
hftve  bem  saved,  it  will  not,  m  tl»  first  iiMtance,  be  neoessary 
to  call  any  of  them  to  corroborate,  by  direct  evidence,  the 
presumption  thus  raised,  nor  to  show  that  plaintiff  could 
not  {woeim  &eir  attendance,  especially  in  the  case  of  » 
foreign  ship  (g). 


81ft.  Shipni^Fe^,  wim  caused  by  ihe  ciiip's  being  driven 
ashore,  or  on  rocks  and  shoals  in  the  mid-sea,  by  violence  of 
the  winds  and  waves  (r),  is  also  a  clear  case  of  loss  by  perils 
of  the  seas.  As  regards  its  effect  upon  tiie  ship,  and  also  the 
rif^  ni  the  aasnied  to  recover  as  for  a  total  loss^  it  is  oi 
different  kinds. 

u^ir^f  A  ship  may  either  be  wrecked  in  pieeefr— t.e.,  so  shattered 
and  dislocated  as  to  become  a  mere  congeries  of  planks,  or  to 
have  her  materials  floating  about  on  the  waves,  having  lost 
all  the  form  and  constructicm  of  a  ship.  This  is  &  clear  case 
of  total kes,  witiioat  notice  of  dbandonmoit  {s). 

Or  the  ship  may  yet  be  so  shattered  and  injured  as  to  be 
irr^fMrable  iat  the  purpoee  of  navigating  the  seas  again, 
eseefit  at  a  eoat  greats  than  her  worth  wh^  repaired:  in 

(o)  Cohen  V.  Hiiuiklej  (1S09),  2  Omiqp.  61 ;  iMer    Jaam  (1826),  Bf.  4 

Mood.  333. 

(j?)  Twemlow  v.  Oswin  (1809),  2  Camp.  86.  In  this  case  the  only  witness 
called  was  the  clerk  of  the  owners,  who  swore  the  fi^ip  hftd  never  been  heaid 
of  since  she  sailed :  see  post,  §  1283. 

(v)  Eosterv.  Reed  (1826),  6  B.  &  Cr.  19. 
(r)  As  to  thflte  wocdft,  howerer,  of.  §  812,  anU. 
9}  CV.  Mw.  Ina.  Aet,  1906,  s.  57  (1). 
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such  case  also  the  loss  is  considered  total,  at  all  events,  on  Sect.  815. 
giving  notice  of  ahandonment  (^). 

Or  again,  the  ship,  though  much  l»oken  and  shattered, 
may  still  retain  her  form  as  a  ship,  and  be  capable  of  being 
repaired  for  a  sum  less  than  her  value  when  repaired;  in 
which  case  the  assured  will  he  entitled  to  recover  as  for  a 
total  loss  if  he  gives,  and  the  underwriters  accept,  notice  of 
ahandonment,  otherwise  only  for  an  average  loss . 

All  these  oases  alike  fall  within  losses  by  "  perils  of  the 


seas." 


816.  Loss  by  "  stranding  '*  is  a  loss  by  perils  of  the  seas,  stranding, 
for  which  the  underwriter  is  liable,  unless  it  falls  within  the 
nuige  of  any  oi  tkom>  prmcipk.  by  whieh  hi»  respooHbiUty, 
is  limited.    If,  indeed,  the  ship  takes  the  ground  in  the  usual  Stianding, 
eourse  of  the  voyage,  and  without  the  intervention  of  any  by  the  perils 
extraordinary  casualty,  that  is  mere  wear  and  tear;  there 
must  be  som^hing  f  ortnitoos,  aooidfiiital,  and  not  necessarily  wear  and 

,  ,  .  tear  of  the 

arising  from  the  ordinary  course  of  the  voyage,  to  make  the  yoyage. 
underwriters  liable. 

A  tranqM>rt  in  govmnm^t  service  took  the  ground  in 
Boulogne  harbour  on  the  ebbing  of  the  tide,  and  the  bottom 
being  hard  and  uneven,  a  cracking  sound  was  heard  in  the  ^ 
ship  as  from  something  breaking.  On  the  return  of  the  tide 
Hiere  was  a  considerable  swell  in  the  harbour;  the  ship  struck 
the  ground  hard  several  times,  and  in  the  morning  eighteen 
of  her  knees  were  found  to  be  broken:  this  was  held  to  he 
m  loss  by  perils  of  the  sea  (u). 

In  this  instance  there  was  a  casus  fortiiitus,  viz.,  the  ground 
swell  setting  into  the  harbour.  But  in  a  case  where  nothing 
fortuitous  or  unexpected  occurred,  but  the  ship,  in  the 
ordinary  course  of  her  voyage,  floated  when  the  tide  was  in, 

(0  Mar.  Ins.  Act,  1906,  s.  80, 

(«)  netdwr  9,  JnghB  (1819),  2B.Sc  AM.  318.  Tliis  oaae  waa  decided  on 
the  ground  that  ilie  sweU  whidi  set  into  ibe  harbour  waa  a  eanu  furimUut. 

Maule,  J.,  in  Magnus  v.  Buttemer,  infra.  Otiierwise  the  oaae  noiinin 
very  doubtful,  the  oirouMtanoea  being  the  oidtnaiy  eirbnmsteneeB  olsui^  a 
harbour. 

15  (2) 
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and  took  the  ground  v^hen  the  tide  was  low,  and  in  conse- 
quence became  hogged  or  strained  all  over,  it  was  held  bj, 
the  Court  of  CkniiiiHm  Pkss  that  thk  did  not  omifltitate  a 
loss  by  peiik  of  the  86a8|  Am  ha^nng  been  no  aoeident  (a?) , 


MbloMlnr 
fvOiof  die 

seas,  imle98 
ship  is  water- 


1§ 


817.  A  loss  by  perils  of  the  seas  can  only  take  place  when 
the  ship  may  fairly  be  said  to  be  on  the  seas;  at  all  evients,  to 
Hie  cKleiit  €i  being  water-bof&e.  Whm  a  ship  was  damaged 
owing  to  her  being  blown  over  by  a  violent  gust  of  wind  in  a 
graying  dock,  after  having  discharged  her  oatward  oaigo  at 
liir  port  of  Mxmjf  and  in  ndiieh  ikete  were  only  ftism  two 
to  three  feet  of  water  when  the  loss  happened,  this  was  held 
not  to  be  a  loss  by  the  perils  of  the  seas,  as  alleged  in  the 
deelMatiraiy  thoogh  the  Court  admitted  that  it  would  be  le- 
eomefaWe  witidn  llie  gensnd  eiaose,  **  o(&»  perils  and  mis* 
fortunes,"  under  a  count  specially  describing  the  cause  of 
loss  (v). 

It  is  on  this  principle  that  die  two  following  oases  seem  to 
have  proceeded,  in  both  of  which  the  ship,  at  the  time  of  the 
casualty,  was  under  r^Mir%  and,  though  water-ieacdied,  ma 
not  water-lNKBe. 

i  A  ship  whilst  being  hove  down  for  repairs  was  found 
>incapaMo  of  beanng  tibe  strain,  and  was  theretoe  iuMiled 
ap  on  Hie  beaoh,  where  die  bilged.   Lord  Xenyon  held  thia 

not  to  be  a  loss  by  perils  of  the  seas  {z) .  So  where  a  sh^^ 
was  hove  down  on  a  beaoh  to  be  cleaned,  within  the  tide-way,, 
and  the  tide,  when  it  rose,  knocked  away  the  Axum  which 
supported  ihe  ship,  in  consequence  of  which  she  fell  over,  and 
damaged  her  side  planking,  Mansfield,  C.  J.,  and  the  Court 
of  Common  Pleas,  hdd  that  this  loss,  though  caused  by  the^ 
tide,  yet,  as  it  haj^p^ed  on  Iwid  and  wbim  the  ship  was  net 
water-borne, 'Vas  not  a  loss  by  the  perils  of  the  seas  (a). 


(a)  Thompson  r. 


(ISftS),  11  0.  B.  876;  il  L.  J*  C^P.  US. 
(1821),6B.i;j|]i.  161. 

(1810),  3  TMat.  227. 
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^  iid.  In  (MTcbr  to  sustain  the  allegation  that  the  lose  waa  by  Sect,  sis. 
perils  of  the  seas,  or  by  any  other  perils  insured  against,  it  The  stnuiding 

must  be  shown  that  such  perils  were  the  proximate  cause  of  been  the 

the  loss.  proxiinate 
«M»  cause  of 

We  have  alieady  se^  that  ^glish  law  applies  this  rule  ^ 

with  greater  strictness  to  cases  of  marine  insurance  than  to 
other  oases  (6).  We  have  also  seen  how  difficult  it  very  often 
A  is  to  d^^emdoBf  among  oompeting  oontribuUnry  causes  ending 
in  the  loss  of,  or  damage  to,  the  subject-matt^  of  insufanoe, 
what  the  proximate  cause  of  such  loss  or  damage  really  was. 

Whatever  difficulty  may  attend  the  discriminating  of  what 
was  tlie  Imperative,  eMmmtf  proximate  eause  of  tihe  loss  in  any 
^  particular  case,  the  necessity  as  well  as  importance  of  making 
the  discrimination  is  brought  into  prominence  frequently  by 
the  use  of  esqmss  wacEantisa. 

^  819.  Where  a  ship,  insured  "  against  capture  only,"  was  y^up 
driven  by  stress  of  weather  on  the  enemy's  coast,  and  there,  ^^^""J^ 
without  having  received  any  material  damage  by  the  strand-  ^^"'j*'  ^ 
ing,  was  captured  by  the  mmj,  this  was  held  to  be  a  lo«s»  eaftm!^ 
not  by  the  perils  of  tiie  sea,  but  by  capture,  and  therefore 
recoverable  under  the  policy  (c) . 

820.  On  the  other  hand,  where  the  loss  by  perils  of  the  a  loss  by 
sea  is  itself  totid,  it  is  not  deprived  of  that  eharaoter  by.  the  «*ra»ding-. 

'  »  once  consti- 

chance  rescue  of  part  from  destruction,  and  appropriaticm  tatodwrnaiiii 

,  1        p  ,  so,  notwith* 

tnereoi  by  an  enemy.  •  standing 

Thus,  where  in  an  insurance  on  goods  "  warranted  free  ^^"^ 

from  capture  and  s^ure,*'  on  a  voyage  "from  Londcm  to 

Maracaybo,"  the  ship,  when  within  a  few  miles  of  Maracaybo, 

was  driven  on  a  sand  bank  and  totally  disabled,  and  while  in 

that  situaticm  the  goods,  wlash  would  o^erwise  have  been 

entirely  destroyed  by  the  sea,  were  sensed  as  prize  by  the 

(4)  Ante,  §  783. 

{e)  Qnm  V.  EbBdie  (1792),  Peake,  N.  P.  212.   "Had  the  ship  been 
^iv«a  on  any  o&er  oftut  bat  that  <^  an  enemy,*'  said  XiPtd  Kenyon.  "  she 
-woold  hsv»  bean  in  peiieot  aalety."    See  also  (ISIO), 
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Spsai^  royilulB,  wiio  ^mI  ibortlj  b^Ofe  taken  poweesioii  of 

the  town  and  port,  Best,  C.  J.,  and  the  rest  of  the  Court  of 
Common  Pleas,  held  this  to  be  a  loss  by  perils  of  the  seas; 
for  the  pei^  of  the  seas  were  here  the  maiii  oonduoing  oauee 
of  loes,  the  i^p  hsTing  been  by>  their  agency  reduced  to  a 
total  yvreck,  while  the  goods  must  have  been,  by  the  same 
ageiioj,  whoUy  destroyed  had  not  the  ^emy  a{^ropriated 
them  (d). 

Converselj ,  on  the  same  principle,  where  there  has  been  a 
•ntue  is  not  total  ioss  bv  capture,  and  the  ship  is  afterwards  destroyed 
by  a  pedl  ol  the  MM,  it  k  the  eaptace^  and  not  tl^  peril  ,of 
the'eea,  whidi  as  between  the  shipowner  and  hm  uwnren  is 
the  cause  of  the  loss.  During  the  late  Russo-Japanese  war, 
a  ship,  insured  by  a  policy  with  a  warranty  against  capture 
and  ueiMmy  was  eaptnred  by  a  Japaaeae  ecoiaery  aiMl  while 
in  the  possession  of  a  prize  crew  encountered  such  heavy 
weather,  that  she  was  beached  and  became  a  total  loss.  She 
WBB  adbaeqiiflatiy  oondCTuied  by  a  Japmeae  Prise  Court  on 
aeoount  of  tiie  carriage  of  contraband  cargo.  The  Coort  of 
Appeal  held  that  the  assured  could  not  recover  for  a  loss  by  a 
pml  of  the  seas.  The  true  view  of  the  facts,  said  Cozena- 
Haidy,  M.  B.,  adopting  the  language  of  Chanadl,  J.,  was 
that  the  owner  lost  his  ship  by  capture,  and  the  Japanese 
captors  afterwards  lost  their  prize  by  shipwreck.  The  judg- 
mflot  of  the  Ckwrt  of  A|^peal  was  affirmed  by  the  House  of 
liOids  (e). 

In  lonides  v.  Universal  Marine  Association,  the  facts  so 
far  as  they  are  material  to  the  point  at  present,  before  us,  were 
as  lelliow:  6,500  bags  of  eoffee  were  inanred  fxomJBLio  Janeiro 
to  New  York,  warranted  free  from  capture,  &c.,  and  from  all 
oonseq^uences  of  hostilities,  &o.  The  ship,  being  Federal,  went 
aahoce  near  Cape  Hattaras,  while  that  and  the  adjoining 
oodntry  were  in  posaeeaum  of  the  C<Mif ederate  forces  daring 

(<0  Hiihii  r.  OodMtt  (1824),  2  Bkog,  20S.  Tlie  piMple  ol  tiiis  csm  is 
adopted  in  tiielTiriltdStetefk  See  S  Kant,  Com.  802. 

{e)  AadMMB  IT.  Msrfcen,  [1907]  2  K.  B.  248 ;  [1908]  1  K.  B.  601  (C.  A.) , 

[1906]  ▲.cm. 
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the  American  Civil  War.    The  vessel  stranded  daring  a  Sect.  820. 

breozo  amidst  a  heavy  surge  about  midni^t.  As  to  120  bags, 

which  were  safely  landed,  no  question  arose.   But  1,000  more 

hags  might  have  been  saved,  but  for  the  interference  of  some 

Confederate  officers  who  had  come  on  board  and  taken  pos-  ^ 

session  of  the  ship.    Subsequently  the  vessel  perished  with 

her  cargo  by  the  action  of  the  waves.    It  was  held  that  the 

1,000  bags  additional  ih&t  might  have  been  landed  bat  for  i 

the  inter\  cntion  of  the  soldiers,  were  lost  in  consequence  of 

hostilities  within  the  meaning  of  the  excei^tive  warranty; 

and  that  the  rest  of  the  cargo,  t<^ther  with  the  ship,  was  a 

total  loss  by  perils  of  the  sea  from  the  moment  of  strand* 

ing  (/). 

^  821.  Upon  the  same  principle  that  causa  proxima  non  Further 
tglflfgftatpectatw,  k  has  been  hdd  that  the  loM  on  goods  sold  ^^'t. 
to  defray  the  expenses  of  repairing  a  disabled  ship  in  a  port 

of  distress  is  not  recoverable  as  a  loss  by  perils  of  the  seas  {g)\, 
and  on  ftiwiilar  grounds  it  has  also  been  decided  in  this 
country  that  the  loss  caused  by  having  to  pay  to  anoth^  ship, 

in  pursuance  of  the  award  of  an  arbitrator  abroad,  half  the 
damages  done  by  a  collision  is  not  a  loss  by  perils  of  the 
teas  (A). 

If  the  perils  of  the  seas  have  been  the  proximate  cause  of 
loss,  the  assured  will  not,  as  we  have  seen,  be  precluded  from 
reoovmng  under  a  count  for  loss  by  the  p^ils  of  the  seas,  ^ 
merely  be<»ase  the  neg^gence,  unskilf  ulness,  or  misoooduet 

of  the  master  and  mariners  has  been  the  remote  occasion  of 
such  loss  (i). 

(/)  Touides  v.  The  Universal  Marine  Ins.  Assoc.  (1863),  U  C.  B.  N.  S. 
259  ;  32  L.  J.  C.  P.  170.  *A8  to  causa  proximay  a  number  of  cases  from  the 
American  reportft  axe  ooUeotod  in  Canipbell*s  Bolinjf  Casea,  vol.  zir.  pp. 

293—296. 

{g)  Powell  V.  Gudgeon  (1816),  5  M.  &.  S.  431 ;  S.  P.,  Sarquy  v.  Hobson 
(1823),  4  Bing.  131. 

(A)  De  Vaux  v.  Salvador  (1836),  4  A.  &  E.  420.  See  contra  in  the  United 
States,  Peters  v.  Warren  Ins.  Co.  (1838),  3  Sumner,  R.  389 ;  3  Kent,  Com. 
302,  n. 

(i)  Mar.  Ins.  Aot,  1906,  s.  55,  ante,  §  775. 


1050 


LOSSES  BY  THE  PERILS  INSURED  AGAINST.     FfABT  UI» 


Even  where  the  loss  is  remotely  oooMioiied  by  banatrj% 
l^flSMpOTtly  stilly  if  it  be  ittozimaAely  oaoaed  b J  the  perik  ol 
iiiry,  and      Will  be  recoverable  under  a  count  alleging  it  to  be  so  caused: 
fMtiy  to  pml        Ijord  Ellenborough  held  that,  supposing  the  facts  to  have 
fioved  that  the  oaptaii^  h*imig  wiUuUy  eaikd  in  « loiil  wimd^ 
afterwards  banatroody  cot  the  dbip's  eable,  and  let  her  drift 
on  the  rocks,  whereby  she  was  lost,  this  would  have  entitled 
the  assured  to  recover  under  a  ooimt  alleging  a  losa  .  by  the 
perils  of  the  seat  (k). 

4-  812.  Of  ooime,  in  order  to  raaUe  the  plaintiff  to  recover 
under  such  a  count,  the  proximate  cause  of  loss  must  appear 
to  have  been  a  peril  of  the  sea;  he  cannot  under  such  o6unt 
leooifer  for  a  loss  mecely  and  wholly  barratrous,  aa  for  a 
fraudulent  sale  or  the  like  (1). 
JjjjJ^JJJ^  The  true  rule  is,  that  where  the  immediate  and  proximate 
eauae  of  loos  is  the  sea  aotiiig  o&  the  subjeot  of  insnrmfle,  the 
anwired  may  leoover  under  a  oomit  fmr  loss  by  perils  of  tiie 
seas,  notwithstanding  previous  barratry,  which  may  have 
led  to  the  loss,  i.e.,  without  which  it  would  not  have 
happened  (m). 

Where  a  ship  was  by  mistake  taken  in  tow  by  a  British 

man-of-war,  and  was  obliged,  in  order  to  keep  up  with  her, 
to  carry  a  press  of  sail  in  a  gale  of  wind  and  a  heavy  sea, 
whidi  ^e  diipped  a  quantity  of  water  and  damaged  her 
cargo.  Lord  131enborough  hdd  this  to  be  a  loss  by  perils  of 
the  sea;  though  it  might  also  have  been  alleged  to  be  by 
There  may  be  arrest  c»  detention  (si).   Indeed,  it  is  dear  that  thsfe  may, 

more  than  one       j  •      •  i  « 

proxiaMie  under  oertam  cueomstances,  be  more  than  one  causa  proxima 
of  a  loss.  Thus,  in  Reischer  v.  Berwick,  the  "Eosa"  was 
insured,  not  against  perils  of  the  sea,  but  only  against 
damage  from  collision        any  obje^.   S&e  ran  againsi  a 


(*)  HqraMM  #.  Mdi  (taW),  S  Onqp.  M ;         $  859. 
(I)  8m  1 859,  Mi^. 

{m)  See  the  observations  of  Gibbe  G.  J.,  in  Sfwtii  9,  ""^'"inwi  (1818),  2 
Marsh.  R.  74  ;  S.  C,  in  6  Taunt.  375  ;  and  per  curiam  in  Blyth  v,  Sh&gtmA 
(1842),  9  M.  &  W.  763  ;  Davidson  v.  Bumand  (1868),  L.  ILiCf .  117, 

(m)  Hagedom  v.  White^xe  (1816),  1  Stai^  167. 
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48nag  in  the  river,  and,  the  collision  causing  a  leak,  was  S«ot. 
4bnoh(«ed  while  the  leak  was  temporarily  repaired  and  the 
vessel  put  out  of  immediate  danger.  A  tug  waa  tkeii  isnt  to 
tow  the  ''Eosa"  to  the  nearest  dock  for  repairs,  but  the 
effect  of  the  motion  through  the  water  was  to  re-open  the 
leak,  so  that  the  vessd  began  to  sink  and  waa  run  agzoond 
and  abandoned.  The  Court  of  Appeal  held  that  tiie  loss  waa 
proximately  though  not  exclusively  caused  by  the  collision, 
that  both  coUisicm  and  perik  of  the  sea  were  proximate 
-oauses  of  the  sinking  of  the  yessel,  and  tiiat  tlie  undwwriteri 
were  therefore  liable  (o). 

So  in  Leyland  Shipping  Co.  i;.  Norwich  Union  Fire  In-  Train 
.suranoe  Society  (p),  a  vessd  was  insured  against  perils  of  tho 
sea,  but  the  policy  was  warranted  free  from  all  consequences  of 
hostilities.  She  was  torpedoed  by  a  German  submarine  when 
.about  25  miles  from  Havre,  but  was  l«ought  into  harbour 
where  she  remained  for  two  days,  taking  the  ground  at  eadi 
ebb  tide  but  floating  again  with  the  flood.  Finally,  her  bulk- 
heads giving  way,  she  erun^led  up  and  sank  and  beeame  a 
total  loss.   In  sm  action  oa  the  p(diey  i^e  plaintiffs  eon- 
bended  that  the  torpedoing  could  not  be  regarded  as  the  proxi- 
mate cause  of  the  loss,  owing  to  the  intervention  of  a  new 
isause,  vis.,  the  grounding  and  tli^  breaking  of  her  back  by. 
>the  consequent  straining.    It  was  held,  however,  that  the 
train  of  causation  from  the  act  of  hostility  to  the  loss  was 
unbroken  and  that  the  defendants  were  themiore  protected 
by  the  warranty.  It  appears  to  have  been  agreed  in  this  case 
that,  but  for  the  warranty,  the  plaintiffs  could  have  recovered 
•as  for  a  loss  by  perils  of  the  seas. 

Damage  occasioned  to  mast,  spars,  sails,  or  rigging  by 
carrying  a  press  of  canvas  to  escape  an  enemy  or  lee  shore, 
would  no  doubt  be  recoverable  as  a  loss  by  perils  of  the 
*seaa(g). 

(o)  Bflaaohflr  v.  Borwiek,  [1894]  2  Q.  B.  548;  approf«A  in  Znflmi  map- 
-^ling  Go.  V,  Norwich  XJnkm  Fire  Ina.  Soeiety,  ti|Aw. 

•    iP)  [1917]  1  K.  B.  873  ;  [1918]  A.  C.  350. 

(«)  Conagton  v.  BobeKto  (1808),  2  B.  &  P.  N.  K.  878. 
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A  skip  loaded  with  hides  and  tobaooo,  whilst  ou  her  voyage,, 
eneoiii^ied  bad  weather  and  shipped  modi  sea-water; 
-f-  wheieby  the  hides  were  wetted  and  rendered  putrid.  Neither 
the  tobacco  nor  the  packages  containing  it  were  immediately 
in  contact  with  direetlj  damaged  bj  sea-water,  Irat  the 
lobaooo  was  dbmaged  by  the  foetid  odour  proceeding  from 
the  putrid  hides.  This  was  held  to  be  a  loss  by  perils  of 
the  seas  (r).  1 

Batthe  823.  But  the  wf»ds,    perils  of  the  seas,"  only  eatoid  to* 

il^S*  eow  losses  really  caused  by  sea  damage  or  the  yiol^ce  of 

TOi^Jriseafl  elements,  ex  marines  tempestatis  discrimine;  they  do- 
w^^^  ^  not  embrace  all  losses  happening  upon  the  seas,  which  may 
S^wynii  or  may  not  be  o(»nprehended  nnd^  the  general  sweepings 
alflM.  words  at  the  end  of  the  clause  enumerating  the  risks^ 

insured  against,  viz.,  "  all  other  perils,  losses  or  misfortunes 
which  have  eg  shall  come  to  the  hurt,  detriment  car  damage 
of  Uie  sud  goods  and  merchandises,  ship  or  any  part 
.  thereof." 

^hmmA  Thus,  damage  Mwtained  by  a  ship  from  the  fire  of  another 
tnd  iaio       vatsd  of  the  same  nadon  mistaking  her  for  an  enemy  is  not,. 

it  seems,  recoverable  as  caused  by  a  peril  of  the  sea  (s) ;  and 
the  damage  caused  to  a  merchantman  by  the  fire  of  the 
enemy  woiild,  it  ia  ai^^Eidiended,  stand  oa  tUb  same  g^N>^ 
though  both,  as  we  shall  presently  see,  are  included  in  the 
general  words,  and  would  be  recoverable  under  a  count 
cocreetly  ifiecifyiog  the  caaae  of  loss  (m). 

iMMifive  8M*  It  is  sometimes,  as  we  have  seen  in  the  case  of 
^^f^!^^  insurances  on  live  stock,  a  very  nice  question  to  draw  the 

(r)  Montoja  #.  London  Ass.  Co.  (1851),  6  Exch.  461 ;  20  L.  J.  Exch- 

(«)  CUIot  9.  Batfer  (1816),»]f.*S.461.    Tbendeu  aboye  Btated  ia  no 
iMUflooMi.  Bill iiisMiiniisiittCkJbBy.Batttr the pil>liitir«  ghip 
■^♦■■Wywak,  Hm  ofiaaom  of  4te  Cbwt  li  open  to  the  eritiein  of  Lotd 
ShhMI  ia  Ike  XmhOo  (1S87),  13  App.  Ow.  at  p.  MS. ' 

(0  Taylor  ir.  CMe  {lUH^  §  Tmu^.  6SS ;  2  Minili.  S.  S09. 

{h)  Cf.  Thames  Utnej  Wtdm  Ge.,  IM,  «r.  fliMlltna,  Wmm  k  Co^ 
(1SS7),  12i^.Gai.i84. 
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line  between  loss  caused  by  their  mortality  (i.e.,  natural  Sect.  884. 
death)  and  by  p«rils  of  the  sea.  of  the  seas,  or 

It  seems  that  if  living  animals  be  deliberately  mrown  aottalitj. 
overboard  to  save  the  rest,  in  consequence  of  a  scarcity  of 
provisi^  occasioned  by  the  gross  ignorance  of  the  oaptain 
in  mistaking  his  course,  and  thus  protracting  the  voyage, 
this  will  not  be  properly  described  as  a  loss  by  the  perils  of  the 
sea  (ic) .  So,  if  they  were  to  perish  for  want  of  food,  owing  to 
the  unavoidable  pidongation  of  the  voyage,  in  consequence 
of  bad  and  stormy  weather,  witfiont  fault  of  the  captain  and 
crew,  this  would  be  a  loss  by  mortality,  and  not  by  perils  of 
the  8ea(^). 

On  the  other  hand,  when  a  cargo  of  live  sjbock  was  so 
braised  and  lacerated  by  the  violent  rolling  and  pitching  of 
the  ship  in  a  storm  that  the  animals  died  shortly  afterwards 
on  board,  in  consequence  of  the  injuries  thos  received,  this 
was  held  to  be  a  loss  by  perils  of  the  sea  {z);  and  the  Court 
came  to  the  same  conclusion  where  several  horses— having,  in 
consequence  of  the  labonring  of  the  vessel  in  a  violent  storm,  ' 
broken  down  the  slings  that  supported  and  the  partitions  tha,t 
separated  them— kicked  each  other  so  severely  that  they  died, 
in  the  course  of  the  storm,  of  the  injuries  thus  received  (a) . 

• 

825:  Whm,  however,  the  loss  is  not  proximatdy  caused  Mb  of 

b}'  the  agency  of  the  winds  and  waves,  but  is  merely  the 


natural  result  of  the  contemplated  action  of  sea-water  on  the  J^^J^^^ 
subject  of  insmaaoe,  or  of  the  ordinary  wear  and  tear  of 
the  voyage,  it  is  not  recoverable  as  a  peril  of  the  seas,  nor 
indeed  under  the  policy  at  all. 

Thus,  where. the  expense  of  laying  down  an  insufficiently 

Gregsou  v.  Gilbert  (1783),  3  Dougl.  2S2;  MarduOl,  Ins.  4W. 
(y)  Tatham  v.  Hodgson  (1796),  6  T.  B.  656;  and  perLoril^ 
6B.&  AM.  111.    Of. Tkjkr #. Do&te  (1860), L.  B.4C.P.  206, 
QUMM  bMtae  poind  oifliig  to  dday  ooead^ 

Hnk  V,  Fleming  (1890),  25Q.B.D.  896 ;  when  iniit  went  bad  pai% owing 

^dilaT  daa  ta  a  nolHrinw    .  ^ 
(t)  LawnoM  «.  AMaia  (1821),  5  B.  ft  Aid.  107. 
(a)  GalM^.v.  XJofd  (1886),  3  B.  ft  O.  79S ;  8.      6  DowL  ft  Bgrl.  641. 
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insulated  electric  cable  is  lost  through  the  chemical  ac  tion  of 
the  salt  water  i^Km  the  wue^  it  ia  not  a  loes  hj  perils  of  tiie 

^MjjHjB^'^  sea  (5).  Nor  is  deetme^m  of  the  ship's  bottom  by  worms 
such  a  loss,  at  all  eveuts  in  seas  ^^here  worms  ordinariljr 
assail  the  bottoms  q£  ships;  for  th^  loss  ia  such  cases  comes 
within  the  asnal  wear  and  tew  of  the  voyage  (c).  Besides, 
the  assured  in  such  seas  ought  to  take  care  and  secure  the 
ship  by  copper  sheathing  against  this  kind  of  damage:  if, 
howewy  he  has  dime  so,  it  is  suggested  by  PyUips,  and 
apparently  with  mudi  reason,  that  in  cases  where  the  copper 
sheathing  is  torn  off  by  the  violent  action  of  the  perils 
insured  against,  in  consequence  of  which  the  ship's  bottom  is 
wofitt-eileii,  the  aadfemttscB  ought  to  be  liable  (d). 

^Mjig*  i  On  the  same  ground  the  damage  done  to  the  sliip  by 
rats  eating  holes  in  the  ship's  bottom  was  held  by  Lord 
EUeftbomi^  not  to  be  within  the  pecib  insured  agamt  by 
the  ocmunon  form  of  policy  (e) . 

826.  Loss  by  collision  is,  generally  qpefthing,  a  loss  by  the 
fM»k  oi  Ih0  tea.   Jt  is  netweHnJew  not  uneimimQii  at  &e 

present  day,  especially  in  cases  of  re-insurance,  to  find  this 
risk  expressly  insured  against.  Sometimes  the  insurance  is 
agaiiiflt  ''ooUaMMi"  wumAj,  whaeh  tmm  piobdbfy  wufMm 
^  OMiifig  ia^  contact  of  two  things,  both  of  which  are 
navigable  (/) .    Sometimes,  however,  the  clause  is  wider,  so 

(b)  Paterwn  r.  Hhttis  (1861),  1  B.  &  S.  336  ;  30  L.  J.  Q.  B.  364. 

[c)  Rohl  f.  Parr  (1796),  1  Esp.  445.  Per  Lord  Halsbury,  L.  C,  Hamiltoa 
V.  Pandorf  (1887),  12  App.  Cas.  518,  524.  So  in  United  States,  Martin  v. 
Salem  Ins.  Co.  (1807),  2  Mass.  B.  i2S ;  Hsnuad  «.  Hew SimljMMlIiw. Co. 
(1834),  8  Peters,  S.  C.  R.  557.  ' 

{d)  I  Phillips,  8.  1101 ;  approved  hj  Uhaooellor  Kent,  Com.  vol.  iiL 
p.  300,  n.  ' 

(«)  Hunter  v.  Potts  (1815),  4  Camp.  203;  but  see  Laveroni  r.  Drury 
(1862),  8  £sah.  166.  AliUr  where  damage  is  caused  by  incursion  of  sea- 
vst«  tiuNNii^  a  hoie  gnawed  by  rats,  Hamilton,  Eraser  &  Co.  v.  Pandorf  & 
€«.  (1187),  12  ^  Gml  618.  Of.  8a«ooa  ir.  Weetm  Aw.  Co.,  [1912]  A.  C. 
lil(F.C.). 

(/)  See  OmmOtt  «.  Blogy  (1897),  8  Com.  Cm.  18,  per  Bigham,  J. ; 
Riehaidson  r.  Btawmn  (1886),  cited  Lowadee,  Im.  ted  ed.  p.  199,  per  Loid 
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as  to  include  the  risk  of  striking  against,  not  merely  floating 
or  navigable  objects,  but  also  structures  such  as  harbours, 
wharves,  pi^  aod  tbe  like,  or  obstructions  sueh  as  ioe  or 
wreck  (^) . 

827.  Upon  the  subject  of  collision  between  two  sliips,  the 
law  of  the  Oourta  ol  Admiraltf  as  it  affects  the  rights  and 
liabilities  of  owners  and  masters  was  thus  laid  down  by  Lord 
Stowell: — 

"  T&ef«  flie  iem  j^osnbilities  under  which  a  loss  pi  this 
sort  may  occur. 

Ist.      imj  haigipm  without  blame  being  imputable  to 
either  peaty;  as  iHmkb  a  loss  is  oecasi<med  bj  a 

storm,  or  by  any  other  vis  major:  in  that  case  the 
miafortune  must  be  borne  by  the  party  on  whom  it 
happens  to  light,  the  other  not  being  req^qwrnihle  to 
him  in  any  degree. 
"  2ndly.  A  misfortune  of  this  kind  may  arise  when  both 
parties  are  to  bhuoe,  where  there  has  been  a  want  of 
due  diligence  and  skill  on  both  sides;  in  saeh  a  case 
the  rule  of  law  is  that  the  loss  must  be  apportioned 
b^^ween  them  as  having  be^  occasioned  by  the  fault 
of  both. 

"  3rdly .  It  may  happen  by  the  misconduct  of  the  suffering 
party  alone;  and  then  the  rule  is  that  the  sufferer 
must  beur  hia  0im  burden. 

**  4thly .  It  may  have  been  the  fault  of  the  ship  which  ran 
the  other  down;  and  in  this  case  the  injured  party 
would  be  entitled  to  an  entire  ocNQup^mtum  from  the 
other  "(A). 

K.  Y.  Bep.  114,  the  Court  held  that  odlisioia  ineladed'an  impact  with  a 
floatiog  or  foniga  bodyhj  efaaaee  or  aooidnit,  M  di4  aot  ooror  en  injury 
wmd  hir  a  delftecate  attea^tt  to  foree  a  Teead  throogliHl^f^^  F<«r 
^meaaing  of  '^ooUisioa  wi^iaaothflr  yeaseV*  see  ante,  §  795. 

iff)  Seje.  The  Mnnioe^  [1898]  P.  2i8;  Uiiloii  Mar.  las.  Co.  «.  Borwiok, 
[1895]  2  Q.  B.  270. 

{h)  In  the  Woodrop-Sims  (1815),  2  Dod.  Adm.  R.  85.  In  the  first,  third 
and  fourth  csu»ea  the  la?r  o|  fnukce  is  the  aaine  as  in  this  country ;  but  where 
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••ct.  ta7a.  827a.  In  all  these  cases  it  cannot  be  doubted  that  loss  or 
iuBige  CMtted  by  oqIUsmb  k  to  be  nada  good  by  under-, 
writen  as  a  loss  by  a  peril  of  tbe  sea:    Thus  it  was  ^hcided 

by  Lord  Kenyon  that  damage  caused  by  one  ship  running 
foul  of  anothsr  without  fault  on  either  side,  was  a  loss  by 
pmb  01  His  teas**  wi^iia  exception  ti  much,  losses  in  a 
charter-party  (i).  Again,  where  the  loss  was  occasioned  by 
another  ship  running  down  the  ship  insured  owing  to  the 
fmanegligeiieaoi  tiie  ofew  ol  Softer  ywmI,  this  was  h^ 
a  loss  by  perils  of  the  seas  for  winch  the  underwriters  were 
liable  under  a  count  so  charging  it  (Jc), 

Where  ^  osfiim  tt  owing  sntirel J  to  tlie  master 
and  crew  of  the  insured  ship,  or  where  both  ships  are  to  blame, 
there  is  no  direct  decision  on  the  point.  It  seems  clear,  how- 
4  0?er,  ^  in  bo4k  tee  ewse  also  tee  is  a  lose  h^r  a  peril 
of  the  sea  (I),  and  ike  fact  that  the  loss  hie  heeia  caused  by 
the  negligence  or  even  misconduct  of  the  master  or  crew  will 
not  vm£L  the  undsrwiil^  (m). 

We  have  seen,  however,  that  when  both  ships  are  to  blame 
and  the  sum  of  the  damage  sustained  by  both  ships  is  divided, 
then  any  ezeees  om  the  loss  sasluned  by  the  innired  ship, 
which  becomes  payable  to  the  ownm  of  die  otiier  ship,  ie 
held  not  to  be  recoverable  from  the  underwriter  as  a  loss  by 
perils  of  the  sea  (ft). 


tbere  w  ft  Mbl  ivldeh  TCMl  k  In  ImH,  teuift  ki9^ 
b«lir«ai  two  d^:  see  OOb  d«  OMnnrae,  art  407.  Tto  rule  of 
DwliiiaitiT  j«iwpv«taee  it  diMOMd  hy  Mufflariilan  (Mevdiaiit  Ship- 
piag,  ttfc  «d.  M^— S41).  The  luOHliij  of  the  underwriter  is  discussed 
hj  ]te«%on,  e.  zii.  b.  U.  Bee  •!»  Bmki^^^afy,  GoMmeat.  im 
Fmiiiigew,  foL  1,  p.  41S. 

(0  B^kr  9.  nite  (tSSS),  S  B9.  €7. 

(k)  Smiyi  V.         (mi),  4  TvmL  m. 

(0  See  the  judgmento  in  The  Xenliio  (1887),  IS  App.  Om.  508. 

(m)  Mar.  Ins.  Act,  1906,  ».  65,  rabnl.  «  (»).  UtohsU  eonseives 
that  where  the  injury  eeimd  hy  a  efriUinoA  k  kApvtatile  to  tibe  wUftil 
misooiidiiot  of  the  UMker  or  aMiiiieM  of  the  niMred  Aip,  ttete  k  ft  k« 
by  bamtry:  t  Ins.  405. 

(«)  De  Vaux  t?.  Salvador  (1833),  4  A.  &  E.  420.  See  a»ie,  |  791,  ftnl 
observations  on  the  CoUuioii  Ckiiie,  ante,  {  788  «<  Mf . 


CHAP.  II.]  PWL8  OF  THE  SEAS. 

828.  Loss  by  fire,  ivhm  caused  by  lightnings  or  the  enemy, 


is  clearly  a  charge  upon  the  underwriter,  under  the  word  Loss  by  fire. 
File  "  in  our  eommoa  iwm  ol  polioy  (0).  ifaeieTiMdl 
So,  if  the  ship  be  bnmt  under  jStble  ei«un.rt«.ee8,  as 

to  prevent  capture  (p),  or  from  an  apprehension  of  contagious  So,  where 

diseftae  (9),  the  underwritar  m  liable.  topi^eDt°^ 
If  the  fire  be  ooeMioned  by  spontaneoas  combaetion  or  by 

the  damaged  state  of  the  goods,  the  underwriters  are  not  Spontaneous 


liable  (r);  but  if  otW  goods  in  the  same  hold,  not  contributiiig 
to  the  CMise  of  loss,  or  the  iliip  herself,  be  burnt  in  ooase-' 

quence,  the  underwriters,  it  seems,  are  liable;  and  so  they* 
would  be  for  loss  of  the  cargo  in  case  the  ignition  should 
turn  oat  to  be  the  consequence  of  sea  damage  received  after 
shipment  {s). 

It  was  for  a  long  time  a  vexed  question  whether  the  under-  Rre 
writm,  unto  a  poUoy  in  the  common  form,  were  liable  £ar  a  2^ 
loss  proximately  caused  by  fire,  but  remotely  ooeaskmed  by  ^^^^wter 

the  nefflifirence  of  the  master  and  crew  or  other  agents  of  the  eadctewieft 
,  peril  inamed 

assured.   This  question  in  our  la^v  is  now,  as  we  have  already 

seen,  decidedly  settled  in  the  affirmative  (0*  And,  after 
some  fluctuation  in  the  decisions,  the  law  in  the  United  States 
seems  now  to  be  settled  in  the  same  way  (u). 

(o)  I  Emerigon,  e.  sdL  a.  17,  p.  428. 

(p)  Gordon  V.  mmmingten  (1807),  1  Giiiip.  128.  Eoierigoii  affen, 
and  cites  VaUft  and  Potiiier  to  the  same  effect,  provided  ilie  creir  make 

their  escape.   1  Emerigon,  c.  xli.  s.  17. 

(q)  1  Emerigon,  o.  xii.  s.  17,  p.  429.  This  is  doubted  by  Maclachlan 
in  the  6th  edition  of  this  work,  p.  760,  n.;  and  Mr.  Gow  (Mar.  Ins. 
p.  102)  points  out  that  the  only  reported  case,  namely,  the  French  deoi-' 
sion  in  the  Grand  Saint  Antoine  in  1725,  is  against  this  view. 

(r)  Boyd  v.  Dubois  (1811),  3  Camp.  133.  In  America,  Providence 
Washington  Ins.  Co.  v.  Adler  (1885),  65  Maryland,  162;  1  Emerigon^ 
430. 

(s)  Cf.  Montoya  v.  Lomioii  Ass.  Co.  (1851),  6  Exch.  451. 

(0  Baak  v.  Boyal  Ezdi.  An.  Go.  (1818),  2  B,  k  Aid.  78.  Of. 
Trinder  k  Oe.  «.  TiHuiiee  k  Meney  Cb.,  [1898]  2  Q.  B.  114;  Mar.  Ina. 
Act,  1908,  s.  65,  Bob-s.  2  (a). 

(u)  By  tiie  eases  of  PSaiapsoo  Ins.  Co.  v.  Gonlter  (1880),  8  Betere, 
S.  C.  B.  222;  Columbia  las.  Go.  v,  Lamence  (1836),  10  ibid.  517; 
Waten  limwhinls*  Ins.  Co.  (1887),  11  im.  218;  8  Emit,  Oou.  808, 
804. 


mmm  by  thb  wsms  ihsured  aoainst.   [part  hi. 

Of  course,  where  the  form  of  the  policy,  as  is,  or  was,  not 
unusual  on  the  Continent,  excludes  the  ciak  of  the  negligence 
of  the  master  and  orew,  or  the  hamtry  the  master  (which 
woid  barratry,  as  there  understood,  extends  not  only  to  the 
wilful  and  fraudulent,  but  also  to  the  negligent,  acts  of  the 
inaster),  kes  by  fire  lo  ooeanoned  is  aot  ciiargeaMe  on  tiiei 
underwriters  (&). 

Loss  mi  rigging,  &c.,  aooid^tallj  bumt  on  a  bank  sanl,, 
wiMie  it  was  gmierally  stowed  in  <he  Canton  Biver  by  the 

usage  of  the  Chinese  trade,  was  held  to  be  a  loss  by  fire  under 
the  common  form  of  policy  (c). 

fm^s^^t^  It  appears  that  there  may  be  a  loss  by  fire,  or  at  least  a 
firesoas^to  be  loss  ejusdem generis,  and  covered  by  the  general  words  in  the 
tiMfCMna    F^iey^  so  &e  ha*  aotnaily  hrc^^en  ont;^  lor 

instance,  where  the  loss  is  dne  to  steps  taken  in  anticipati<m 
of,  and  in  order  to  prevent,  a  fire,  which  but  for  such  steps 
would  have  broken  ont  and  itsdf  oaosed  such  a  loss  (d),  A 
loss  by  ezplofiion  of  'steam  is  not  within  the  general 


words  (e) 


O^ptore,  pt&pedj  so  called,  is  a  taking  by  the 

enemy  as  prize  (/),  in  time  of  open  war,  or  by  way  of  re- 
prisals, with  intent  to  deprive  the  owner  of  all  dominion  or 
light  of  property  omt  the  thing  tskkm  (g).   "  Capture  "  by 

(b)  Emerigon,  vol.  i.  pp.  428,  429.  The  general  subject  of  this 
Bection  is  well  and  succinctly  discussed  by  Boulay-Paty,  who,  however, 
draws  all  his  learning  f  r(»n  the  vast  storQs  of  Emerigoiit  See  Dxoi^ 
Mar.  torn.  iv.  pp.  20 — 23. 

(c)  Pelly  V.  Royal  Exch.  Ass.  Co.  (1757),  1  Burr.  341. 
(rf)  Th«  Knight  of  St.  Michael,  [1898]  P.  30. 

(e)  See  Hamilton  v.  Thames  &  Mersey  Co.  (1886),  17  Q.  B.  D.  195; 
12  App.  Gas.  484;  disapproving  W«rt  India  Td^gxaph  Co.  v.  Bomm 
Ins.  Co.  (1880),  6  Q.  B.  D.  51. 

(/)  Mr.  Gow  (Mar.  Ins.  p.  Ill)  points  out  that  "  prize  "  should  be 
**  prise,"  being  the  Latin  "  prensus,"  through  the  Freaoh  "  psim"  and 
not  "  pretium,"  through  tho  French  "  prix." 

(ff)  1  Emerigon,  c.  xii.  s.  18,  pp.  432  et  seq.;  Andersen  v.  JUtken^ 
£1907 J  2  K.  B.  at  p.  253;  [190d]  1 K,  B.  601 ;  [1908]  A.  C.  334.      .  , 
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itself  probably  means  bolligerent  capture  only  {h).  Seizure, 
however,  includes  other  seizures,  such  as  one  by  revenue  or 
sanitary  officers     a  foreign  state  {%). 

The  arrest,  or  carrying  in  for  adjudication,  of  neutral  ships  What  ea|itiiro 
by  belligerent  cruisers,  though  not  properly  called  capture 
m  cases  where  there  is  no  intent  to  deprive  the  owner  of  his 
property  in  the  ship,  yet  falls  within  the  meaning  of  the 
words  "  takings  at  sea  "  as  one  of  the  perils  insured  against: 
and  the  loss  thence  arising  would  be  recoverable  under  a 
count  alleging  loss  by  Capture. 

Capture  is  deemed  lawful  when  made  by  a  declared  enemy  Capture, 
lawfully  commissioned,  and  according  to  the  laws  of  war;  aninvrlal. 
unlawful  when  it  is  made  otherwise.  But  its  legality  or 
illegality  does  not  affect  the  liability  of  the  underwri(?er; 
whether  lawful  or  unlawful,  he  is  equally  liable  {k).  Thus, 
where  the  policy  was  on  goods  "  warranted  free  of  capture  or 
seizure,"  and  the  proof  was  that  the  ship,  a  British  vessel,  had 
been  lired  into  and  sunk  by  the  Russians  before  the  declara- 
tion of  hostilities  between  Great  Britain  and  Bussia,  and  the 
erew  vrete  detained  f  cnt  some  time :  the  Court,  being  of  opinion, 
on  the  whole  erf  die  facts,  that  the  object  of  the  Russians  was 
to  detain  the  ship,  held  that  except  for  the  warranty  the 
underwriters  would  have  been  liable,  but  that  the  warranty 
pfoteeted  tii^  (I).  So,  the  seizure  of  the  ship  by  certain 
mutinous  Coolie  passengers  has  been  held  to  be  within  a 
similar  warranty  (m),  and  a  piratical  seizure  of  the  vessel  was 
held  to  be  a  loss  within  the  meaning  of  the  policy  (»).  A 
British  merchantman,  when  on  the  coast  of  Africa,  was  seized 
by  a  British  cruiser  and  carried  to  St.  Helena,  where  the  ship 

(A)  Capture  by  rebels  may  be  sufl&cient.  Mauran  v.  Insurance  Co. 
(1887),  6  WaU.  1. 

(0  C(Mry  V.  Burr  (1883),  8  App.  dig.  393;  Miller  v.  Law  Aocident 
Ins.  Go.,  [1903]  1  K.  B.  712;  St.  Ftol  Fire  and  Mto.  Ins.  a>.  v,  Morice 
(1906),  11  Oom.  Ow.  153;  cf.  BoImimioii  QM  mmxtg  Co.  AUiaaee 
In*.  Co.,  [1904]  A.  C.  3S9;  and  8ee|Mw^,  § 

{h)  Per  Lord  Mansfield  in  Goes  v.  Withers  (1756),  2  Burr.  688, 6»4. 

(0  Powell  V.  Hyde  (J 855),  5  E.  &  B.  607. 

(m)  Kleinwort  r.  Shepard  (1859),  1  E.  &  E.  447;  28  L.  J.  Q.  B,  147. 
(«)  Dean  v.  Hornby  (1854),  3  B.  &  B.  180;  23  L.  J.  Q.  B.  129. 
A.— VOL.  II.  16 


im 
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capture  is  the 
proximate 
caiue  of  lom, 
the  ■Willi 

may  recover, 
as  on  a  loes 
hytmptan. 


danger  of 


Capture  ia, 
geaesnlXj 


and  cargo  were  condemned  as  being  engftgfed  in  the  slave 
trade^  This  was  a  mistake  in  fact,  for  the  decision  was  on 
tbat  gvomid  lemsed  hj  tke  Ptitj  CoQ&dl>  and  ratitatioii 
Ofdered.  Yet  it  was  held  to  be  a  loss  within  the  polioj  as  a 
"  taking  at  sea  "  (o). 

Whanmetmptme  k  the  praimste  cause  of  loes  ^e  assured 

may  recover  as  on  a  loss  "  by  capture,"  though  other  causes 
may  have  been  contributory  thereto.  Thus,  even  where  the 
oaptare  mm  eonoetted  between  die  master  of  the  ship  insured 
aad  tlie  captor,  Lord  l^mbofongfh  held  that  the  assured 
might  recover  as  on  a  loss  by  capture,  though  he  might  also 
have  recovered  on  a  count  for  barratry  (p).  So,  where  a  ship 
was  drivm  ai^ofe,  with  <Hily  di^t  damage,  on  a  hosyie  ooasi 
and  there  captured,  this  was  held  to  be  a  loss  by  capture,  and 
not  by  perils  of  the  seas  (g). 


MQl  Bf  is  pasrihle  to  oanceive  wonmstaiiees  in  iidudi 
nnderwriters  may  be  liable  as  for  a  loss  by  capture  though  no 

capture  may  have  actually  taken  place.  For  example,  where 
a  Toyage  is  prafMcly  abandoned  by  the  master  owing  to  the 
certainty  of  caplore  if  it  were  oontinned,  th«e  may  he  a  Isas 
of  cargo  or  freight  recoverable  either  under  the  special,  or  at 
least  under  the  general  words  in  the  policy  (r) . 

As  we  shall  see  more  at  large  hereafter  in  treatin^r  of 
ahiadoiiment,  capture  .is  primd  facie  a  case  of  total  loss,  whieh 


(o)  Lozano  v.  Janson  (1859),  2  E.  &  E.  160:  28  L.  J.  Q.  B.  337;  and 
see  Sanday  &  Co.  v,  Britigh  and  Foreign  Har.  Ins.  Co.,  [1915]  2  K.-B. 
at  p.  787. 

(p)  Arcangelo  v.  Tliompson  (1811),  2  Camp.  620.  Of  course,  the 
aasored  must  not  have  been  privy  to  such  lo3is:  Australasian  Ins.  Co.  v. 
J«ekM>n  (1875),  coram  P.  C,  83  L.  T.  N.  S.  286;  WUmm  v,  Bankin 
(1865),  34  L.  J.  Q.  B.  62. 

(«>  QtM  «.  BIndie  OnS),  Fteke,  N.  212;  lee  alM  8,  P.,  Uvie 
P,  JsMOtt  (1919),  12  BMk,  648.  d.  Aadmmmv,  Mavtais  [1967]  2  K.  B. 
248;  [1908]  1  K.  B.  661;  [1SS6]  A.  C.  884. 

(r)  This  principle  was  acted  upon  in  The  Knight  of  St.  Michael, 
[1898]  P.  30,  but  held  to.be  inapplicable  to  the  facts  of  the  case  in 
Kacianoff  v.  China  Traders'  Ins.  Co.,  Ltd.,  [1913]  3  K.  B.  407;  [1914] 
3  K.  B.  1121  (C.  A.);  and  also  in  Becte,  Gnj  it  Gp.  Londitt 
Corp.,  [1918]  A.  C.  101. 
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gives  the  assured  an  immediate  right  to  give  notice  of  aban-  S^ct. 


donm^t.  If  the  imderwrit^  accept  the  abandoEment,  the  oonstrucaTe 
rights  of  the  parties  are  thereby  fixed  r  but  if  not,  the  right 
of  the  assured  to  recover  for  a  total  loss  depends  (unless  the 
kw  has  be^  altmd  bj  the  Marine  Insuranpe  Act,  1906)  («) 
upon  the  point  whether  the  ship  be  restored  before  action 
brought:  if  it  be,  then  the  assured  will  recover  in  proportion 
to  the  actual  damage  done;  if  not,  then  the  whole  sum 
iniored  (t). 

It  has  long,  however,  been  the  established  rule  of  our  law 
maritime  that  the  property  is  not  changed  by  capture  in 
favour  of  a  yemdee  or  re-oaptor,  so  as  to  bar  the  original 
owner,  till  there  has  heea  a  regular  sentenoe  of  condemna> 
tion       and  the  condemnation,  in  order  to  be  legal,  must  be  what  is 
pronounced  by  a  Prize  Court  of  the  government  of  the  captor,  J^^j^JSj^ 
sitting  dther  in  the  country  of  the  captor  or  of  his  ally.   The  ^^^^id. 
Prize  Court  of  an  ally  cannot  condemn;  nor  can  a  Prize  Court 
of  the  captor  lawfully  act  as  such  in  a  neutral  territory  (x); 
but  the  Prize  Court  of  a  captor  sitting  in  the  country  of  his 
own  sovereign,  or  of  an  ally,  has  lawful  jurisdiction  over 
prizes  carried  into  neutral  ports,  and  remaining  there  at  the 
time  of  passing  sentence  (y). 

Apart  from  all  questions  as  to  abandonment,  whidi  will  be 
consid^^  elsewhere,  the  underwriter  is  liable  for  any  damage 
the  ship  may  have  actually  sustained,  and  also  for  all  neces- 
sary exposes,  such  as  salvage,  db.,  which  the  assured  has 
been  put  to  far  the  recovery  of  his  property;  for  instance,  for 
a  sum  of  money  paid  by  the  neutral  assured  to  belligerent 

(fi)  See  post,  §  1097a. 

(0  Ruys  V.  Royal  Exch,  Asa.  Corp.,  [1897]  2  Q.  B.  135.  See, 
however,  post,  §  1097a. 

(it)  See  2  Marshall,  Ins.  803,  where  all  the  earlier  authorities  are 
<solleeted;  and  Andersen  v.  Marten,  ubi  supra.  The  effect  of  condemna- 
tion, however,  is  to  make  tiie  ohiuage  of  property  relate  back  to  the  time 
of  e^tme:  8,  [1907]  2  K.  B.  at  p.  255,  per  Chann^  J.;  and 
[1908]  A.  C.  al  p.  841,  per  Lord  Halsbary. 

(«)  See  amte,  §  876. 

(y)  See  mmU,  S  ^TJ. 

16  (2)  r 
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flmL  MO.  d^itoro  as  a'oomiMromise  made  bond  fide  to  prevent  the  ship 
Irmn  beifig  QOidtoaied  as  jHize  (2r). 

SSL  Formerly  it  was  a  common  practice  to  cansom  British 
ships  whm  captured  by  tfie^  mmy,  by  d^vering  to  the 

captor  what  was  called  a  ransom  bill(<i).  The  Legislature, 
in  1781,  wholly  abolished  this  practice  by  declaring  all 
manom  hj  ^itish  sabjMts  of  shqw  or  goods  taken  by  tho 
enemy  as  prize  to  be  illegal  (6).  Money  paid  for  sooh  a 
purpose,  therefore,  was  held  not  to  be  recoverable  from  under- 
wrilm,  whether  the  ootMlenmatkm  was  legal  or  iUegal  (c). 
Mt  at  We  have  seen  elsewhere  (d)  that  the  risk  of  British  capture 

capture  is  not  covered  by  policies  effected  during  war-time  with  British 
iTHiiMLil     imdmrritefs  on  atemy's  fHraperty  (e),  and  that  the  same 


role  applies  to  a  policy  effeotod  befwre  the  cm&meocem^t  of 

underwriters,  hostilities  (/),  although  the  action  be  not  brought  till  after 
their  termiiiatioii  (g). 

"A  policy,"  says  Lord  EUenbcMrough,  ocmtaining  an 
insurance  against  British  capture,  eo  nomine,  would  be  illegal 
and  Toid  on  the  face  of  it;  and  an  insurance,  producing 
Indirectly  tiie  same  effects,  by  the  applicatimi  alterwa^fds  oi 
the  general  terms  of  the  policy  to  the  particular  event  of 
British  capture  which  has  since  happened,  must,  on  principle^ 

(z)  Berens  v.  Backer  (1761),  1  W.  Bl.  818. 

(a)  For  tiie  gwMiral  Isw  maritiiM  m  to  ntmom,  Me  1  SoMrigon,  e.  xii. 
81,  pp.  468-488.  IW  ike  Imr  of  Fiaaeemi  ^mO^eei,  tee  Code  de 


(»)  Tiw  fat  Baaton  Aet  is  ilie  Geo.  Z,  c.  <26.  This  Act,  however, 
others  of  a  similar  character  were  repealed  by  the  Naval  Prise  Acts 
Bepeal  Act,  1864.  The  Naval  Prize  Aet,  1864,  gives  power  to  His 
Majesty  la  Council  to  make  regulations  on  the  subject.  The  present 
position  seems  to  be  that  raasom  ia  not  IUegal,  esEoepi  it  be  in  contraven- 
tion of  such  reflations. 

(e)  Havelock  v.  Rockwood  (17^),  8  T.  R.  268;  Parsons  v.  Scott 
(1810),  2  Taunt.  363. 

(d)  Ante,  §§  85,  86. 

(e)  Kellner  r.  Le  Mesurier  (1803),  4  East,  396;  Brandon  v.  Curling^ 
(1803),  ibid.  410. 

(/)  Fortado  v.  Bodgers  (1802),  3  B.  P.  191. 
(^)  Gamba  r.  Le  Herarier  (1803),  4  East,  407. 
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be  equally  illegal'*  (A).    And  the  general  decision  of  the  Sect,  bsl 
Court  was,  that  no  peril,  the  subject  of  insurance,  can  be 
covered  under  the  general  terms,  "capture,"  "detention  of 
princes,"  or  the  like,  which  could  not,  consistently  with  law, 
be  speoifioaUy  ifisared  against  in  direct  and  express  terms. 

As  the  hostilities  of  a  general  maritime  war,  carried  on  in  Frizes  nuide 
many  different  parts  of  the  globe  at  once,  cannot  be  supposed  looidl^^ 
to  come  to  aa  e&d  immediately  on  the  conclusion  of  peace,  it 
was  the  general  custw  to  insert  into  treaties  stipulatioiis 
specifying  periods,  varying  according  to  distance,  after  which 
all  prizes  made  should  be  restored  (i).  If,  however,  it  could 
be  shown  that  the  captor  was^  in  fact,  aware  of  the  peaise 
being  proclaimed  when  he  made  the  prize,  such  prize,  though 
made  before  the  expiration  of  the  time  limited  in  the  treaty, 
was  to  be  ree^/oaced  (/c).  In  this  country  it  was  determined,  in 
the  timd"  of  Lord  Hardwicke,  that  where  a  ship  was  sdsed 
after  a  cessation  of  arms  and  the  signing  of  preliminary 
articles  of  peace,  this  was  not  to  be  deemed  a  capture,  but 
only  an  arrest  of  princes  (I) . 

832.  By  the  terms  of  our  common  policies,  the  underwriter  Loss  by 
is  answerable  for  all  losses  occasioned  by  "  arrests,  restraints,  ™**» 
and  detainmaats  of  all  kings,  princes,  and  people  of  what 
nation,  condition,  or  quality  soever.*' 

By  rule  10  of  the  "Rules  for  Construction  of  Policy  "  in 
Schedule  I.  of  the  Marine  Insurance  Act,  1906,  these  words 
are  declared  to  refer  to  political  or  executive  acts,"  and  do 
not  include  a  "loss  caused  by  riot  or  ordinary  judicial  pro- 
cess" (aw).  So,  by  the  word  '  people  "  is  meant,  not  mobs  or  *' People." 

(/?)  4  East,  402. 

(0  1  Emerigoa,  c.  xii.  a.  19,  p.  462. 

(A-)  Ibid. 

(0  Spencer  v.  Franco  (1736),  Beawes,  316,  cited  by  Lord  Mansfield 
in  Hamilton  v.  Mendes  (1761),  2  Burr.  1211.  But  as  to  this  case, 
see  note  by  Marshall  (Insurance,  517).  Cf.,  too,  The  Eliza  Ann  (1813), 
1  Dods.  Ad.  R.  244. 

(m)  Se3  Fiulay  v.  liverpool  aad  Great  Western  SS.  Co.  (1870),  23 
L.  T.  K.  S.  261;  Sandsy  &  Co.  British  and  Foreign  Mar.  Ins.  Co., 
£1916]  2  K.  B.  781;  [1»16]  1  A.  C.  850. 
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multitudes  of  meu,  but  the  ruling  power  of  tlie  coimtrj^ 
whatever  that  may  be  (») . 

^S^t"from  appear  to  be  any  authority,  statutory  or 

c»ptiire.  other,  for  any  distinction  in  meaning  between  the  three  worda 
"arrests/'  " leatrakita,"  and  ' ^eimiiiieiits."  Amodd,  bow- 
ever,  did  dkeuss  the  di8diictk>n  between  arrest,  &c.,  and 
capture.  An  ''arrest,"  he  said,  takes  place  whenever  the 
government  of  the  country  to  which  a  atd^  bdoiiga,  or  any 
0^  fxkmdfy  power,  wkh  ike  object,  not  of  pme  (tot  then  it 
wlHild  be  a  dipture),  but  with  a  design  to  restore  the  ship  and 
goods,  or  pay  the  value  of  them  to  their  owners,  seizes  the 
thip  and  goods  lor  State  poipoees,  ekhet  in  port  or  at  sea. 
In  Uiis,  be  continaed,  lies  the  grand  distinction  between 
arrest  and  capture,  the  former  being  a  mere  temporary  deten- 
tion, the  latter  a  forcible  taking  in  time  ol  war  witk  a  mw 
to  9fijpropaaltkm  as  prise  (o). 

Hence,  he  said  (p),  the  detention  of  ships  in  port  after 
declaration  of  war  against  the  country  to  which  they  belong, 
or  by  way  of  reprisals,  rather  resmbks  a  eapture  than  an 
arrest.  So  where  a  neutral  ship  is  arrested  at  sea  by  a  belli- 
gerent cruiser,  and,  under  suspicion  of  having  enemy 's,  goods 
on  board,  is  eanied  i&[  sear^  and  adjiidicati<»i  into  a  hostile 
port;  as  the  result  may  be  the  condemnation  of  diip  and  cargo, 
but  more  especially  as  the  act  is  done  in  time  of  war  and  as 
a  warlike  measure,  this  is  rather  to  be  esteemed  a  oaptiue 
a  sifl^  amst,  and  aeo(»dingly  is  pnrnA  faeU  a  ground  of 
abandonment. 

However  this  may  be,  and  assuming  that  the  exeeptum  of 
reetiaiiit  of  fHruiees  wdy  applies  to  restraints  imposed  by  the 
home  or  a  friendly  government  and  does  not  necessarily  require 
a  state  of  war  at  all  for  its  cfMoation,  yet  it  is  obfions  that 
^  mmg^xm.  aeqnirss  ^eater  importance  on  any  outbreak  of 

im)  K«iiMtt  V.  Lurimigton  (1792),  4  T.  R.  788. 

(•)  taA  «d.  p.  836,  citing  Boocns,  not.  6;  aiid.  1  Emerigou,  c.  xii.  s.  30, 
p.  07. 

(lO  Saa  ed.  p.  8t7,  «iliag  1  BBMfl%«n,  o.  zU.  i.  10,  p.  527;  and 
S  MuMl,  Im.  m,  510;  Bsiker  v.  Kskts  OMO),  9  Oul,  288. 


same 
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war,  and  especudly  of  a  war  in  which  this  country  is  engaged. 
The  recent  Eoropean  war  a&d  also  those  betwe^  China  and 
Japan,  Greece  and  Turkey,  Russia  and  Japan,  and  between 
France  and  Germany  have  given  rise  to  a  series  of  decisions 
which  it  is  now  neoessary  to  examine  in  some  detail.  It  is 
not  clear  that  aM  these  decisions  are  consistent  with  eaeh 
othtT,  or  that  the  attempts  to  reconcile  the  earlier  decisions 
with  those  of  more  recent  date  have  been  entirely  successful. 

SS2a.  The  ocmstruction  of  <iie  w(»ds   restiaint  of  princes  "  "Bettraint 

must  be  the  same  whether  they  are  found  in  charter-parties  haa^^la 
or  bills  of  lading  or  in  policies  of  marine  insurance.  "  It  is  ^JJJ^^b 
imnortant,"  said  Lord  Samner(a)i  "that  the  same  word  carriage u in 

'  _  .  policies  of 

should  mean  the  same  thing  when  used  m  a  mercantile  con-  hmnmat, 
tract.    Perils  of  the  seas  do  not  mean  one  thing  in  a  bill  of 
lading  and  something  else  in  a  policy:  restraints  of  princes 
do  not  bear  a  different  int^retation  in  the  one  or  in  the 
other,  but  this  is  not  the  question.    Restraints  of  princes  may 
excuse  non-delivery  of  cargo  under  a  contract  of  carriage,  and 
y^  not  cause  a  loss  of  cargo,  recoverable  under  a  contract  of 
insuruMse.    It  is  settldMHHMIlit  mere  apprehension  that  a 
restraint  of  princes    ill  come  into  operation  is  not  the  same 
thing  as  its  existence  or  available  for  either  purpose.  There  is 
ako  authority  lor  saying  (r)  that  if  restraint  of  princes  is  in 
being  and  reasonably  likely  in  the  long  run  to  prevent  per- 
formance of  a  contract  if  its  further  performance  is  proceeded 
with,  my  further  performance  is  forthwith  excused,  although 
Hie  direct  operati<m  of  the  restraint  has  not  yet  occurred. 
This  is  because  the  contract  of  carriage,  truly  construed,  so 
stipulates.*  It  has  no  bearing  upon  the  question  whetlier  a 
refusal  of  f urtl^r  p^^fcNpmance,  though  excusable,  is  the  effect 
of  the  carrier's  exercise  of  judgment  or  the  effect  of  the 
restraint  of  princes." 

(9)  la  B«lnr,  Chnj  &  Ca.  «.  London  Am.  Corp.,  [1918]  A.  C.  at 
p.  114.  See  ako  per  Loid  Beadiog,  C.J.,  in  Sanday  v.  British  and 
Foreign  Mar.  Ina.  Co.,  [1915]  2  K.  B.  at  p.  801. 

(r)  NobeL'a  SKploeim  Co.  v,  JenHna  &  Co.,  [18d6  J  2  Q.  B.  32a. 
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It  smm  to  follow,  therefore,  that  so  long  as  it  is  merely* 
a  question  what  is  the  meaning  of  l^e  expression  "  restraints 

of  princes  "  the  decisions  in  charter-party  cases  arc  as  rele- 
vant as  those  iu  cases  of  marine  insurance.  But  when,  as  in 
all  eases  dt  woBStme  iasmanoe,  ^b&ce  is  a  tother  questicm  to 
be  considered,  namely,  whether  the  loss  was  directly  due 
I  to  the  peril  insured  against,  this  question  would  properly  be 
answered  smnetimes  in  the  negadve,  althoogh  the  same  words 
ooeorring  in  a  contract  of  carriage  wonld  onder  the  same 
circumstances  relieve  a  party  thereto  from  any  further  obliga- 
tion of  performing  his  contract. 
^«^mt  of     "^his  being  so,  it  nsj  be  well  in  the  first  instance  Portly  to 

•  It* 

5!m^racts  of  dealing  with  the  exception  of  "  restraints  of 

carriage.  princes  "  in  contracts  of  carriage. 

Atkmsonr.  '^  832b.  In  Atkinson  v.  Eitchie     a  charter-fMirty  provided 

.^^^l'  tliat  a  Biilkh  syp^ioidd  load  a  emo  of  hsmp  1^ 

i^prehension  .    ^  ^  * 

cf  witeifo.  burg  and  therewith  proceed  to  London.  The  master,  how- 
ever, sailed  away  from  St.  Petersburg  when  only  about  half 
a  eaigo  had  been  taken  on  bond,  acting  under  a  neasonablo 
and  weU-giwuided  apprehoismi  tiiat  a  hostile  embargo  was 

about  to  be  laid  on  British  ships  by  the  Eussian  Government. 

• 

In  fact,  howevw,  the  master's  information  was  inaoonrate, 
and  the  embargo  was  not  laid  on  till  six  wsd»  lat».  Im 

answer  to  a  claim  by  the  charterer  for  breach  of  contract 
the  master  set  up  the  exception  of  restraints  of  princes. 
Lmtd  Wlmhoiwi^^  howevsr,  in  d^iveiiii^  the  <^anion  of  the 
Gonrt  of  King's  Bench  eaid  that  the  restraint  meant  must 
be  an  actual  and  operative  one,  and  not  a  merely  expected 
and  contingent  one,  as  this  at  mfist  only  was^  and  the 
defendant  was  held  liaUe  in  damages. 
6^^1i7.  4-  In  Geipel  v.  Smith  (^)  a  British  vessel  was  chartered  to 
Actual         ^^^^  proceed  to  Hamburg.    Before  anything  had 

Uoekade.  been  dime  by  either  party,  in  furtherance  of  the  contract 
war  brdke  oat  between  France  and  Germany,  and  the  French 

(«)  (1809),  10  EMt,  m. 

(0  (ia72),  L.  B.  7  Q.  B.  404. 
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established  an  effective  blockade  of  Hamburg.    It  was  held  S^ct.  882b, 

by  the  Court  of  Queen's  Bench  that  the  blockade  constituted 

a  restraint  of  princes  which  was  not  likely  to  be  removed 

within  a  reasonable  time,  and  therefore  formed  an  insuper- 

ahle  obstacle  to  the  performance  of  the  contract  in  toto. 

"The  shipowners,"  said  Blackburn,  J.,  "could  not  fulfil 

their  contract  by  delivering  the  cargo,  without  running  the 

blockade.    I  am  unable  to  see  why  this  was  not  a  restraint 

<^  {^inees;  it  was  deady  a  restraint  by  the  then  Emperor 

of  France  preventing  the  cargo  from  being  carried  on  to 

Hamburg." 

In  Nobel's  Explosives  Co.  v.  Jenkins  (u)  the  plaintiffs  Nobel's 

Explosives  Co. 


shipped  dynamite— <Jontraband  of  war— on  the  defendant's  £ 
ship  for  carriage  from  London  to  Yokohama  under  a  bill  of  ^^^^^ 
lading  excepting  restraints  of  princes.  The  ship  arrived  at  though  not 
Hong  Kong  on  the  day  when  war  was  declared  between  China  P^y®^^* 
and  Japan .  The  master  landed  the  dynamite  at  Hong  Kong 
and  subsequently  sailed  with  the  rest  of  th(^  cargo  to  Yoko- 
hama, where  she  arrived  safely.  If  she  had  sailed  from 
Hong  Kong  with  the  dynamite  on  board  she  would  in  all 
j)robability  have  been  stopped  by  Chinese  war  vessels,  of 
which  there  were  several  about  the  port,  and  the  goods  would 
have  been  confiscated.  It  was  held  by  Mathew,  J .,  that  the 
delivery  of  the  goods  at  Yokohama  was  prevented  by  restraint 
of  princes,  and  that  the  exception  applied  although  there  had 
been  no  diMCi  action  upon  the  goods.  "  It  was  said/'  con- 
tinued the  learned  judge,  "  that  the  fear  of  seizure,  however 
well  founded,  was  not  a  restraint,  and  that  something  in  the 
nature  of  a  s^nre  was  necessary.  But  this  argument  is 
disposed  of  by  the  cases  of  Geipel  v.  Smith  {x)  and  Rodoca- 
nachi  v.  Elliott  {y).  The  goods  were  as  effectually  stopped 
at  Hong  Kong  as  if  there  had  been  an  express  order  from 
the  Chinese  GoTernment  that  contraband  of  war  should  be 


(m)  [1896]  2  Q.  B.  326. 
(«)  Uhi  »upra, 

(y)  L.  it.  9  O.  P.  518;  see  ante,  §  807 
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landed  (*) .    The  analogy  of  a  restraint  by  a  blockade  ox 


Embiricos  y. 
Sydnej  Bdd 
it  Co. 


Tamplin  SS. 
Co.  r.  Axiglo- 


SSae.  In  Embirieos  v.  Sydney  Beid  &  Co.  (a),  the 
plaintifiFs,  owners  of  the  Greek  ship  "  Andriana,"  chartered 
her  to  go  to  a  port  in  the  sea  of  Azoff ,  there  load  a  cargo  of 
gnda  and  cmy  it  to  a  port  in  the  United  Kingdom— "  le- 
fltraint  of  princes  "  being  <me  of  the  excepted  perils.  On  the 
1st  October,  1912,  the  "  Andriana  "  arrived  at  Temrieuk,  in 
the  Sea  of  Azoff  and  began  loading,  but  disoontinued  owing  to 
the  msiiie  by  the  Tniks  of  Qtetk  diipe— war  between  Greece 
and  Turkey  being  then  imminent,  and  the  Dardanelles  being 
already  closed  to  Greek  vessels.  On  the  18th  October  war 
waa  dackied  and  on  the  2l8t  October  the  de^dants  took  up 
the  podtimi  that  they  were  entitled  to  treat  th*e  charter-party 
as  at  an  end.  The  war  came  to  an  end  in  September,  1913, 
and  the  ship  then  left  the  Black  Sea.  The  plaintiff s  daimed 
damages  lor  Iweach  of  the  duffter-party,  and  ocmtended  that 
inasmuch  as  there  was  no  restraint  of  princes  at  the  port 
of  loading,  the  defendants  could  not  be  excused  by  the  excep- 
tion from  emtmmag  to  load  the  ship.  The  learned  judge,. 
Smitten,  J.,  held,  following  Geipel  v.  Smith  and  Nobel's 
Explosives  Co.  v.  Jenkins,  that  inasmuch  as  there  was  no 
reasonable  probability  that  Turkey  would  allow  Gre^  ships, 
to  pass  dirough  the  Dardandles  again  during  the  war,  an 
excepted  peril,  namely,  restraint  of  princes,  had  prevented 
the  shipowners  from  carrying  out  the  charts,  and  that  the 
ehartflsm,  tfaeieioie,  had  ecmnitted  no  Ineaeh  of  contract 
in  refusing  to  prosecute  an  adventure  which  on  the  2l8t 
October  seemed  hopelessly  destroyed. 

In  Tamplia  SS.  Co.  9.  Anglo-Mejdcan  Petroleum  Pro- 
di^ Co.,  Ltd.  (6)  a  time  diarter-party  made  in  1912  had 
put  the  plaintiffs'  tank  steamship  at  the  disposal  of  the  de- 
fendants for  a  period  of  five  years*  subject  mter  (dia  to* 


(s)  ^•0iiiiieport,teiitilMMddolmo«ifyto 

(«)  [1914]  3  K.  B.  45. 

W  {imi  S  JL  B.  StS;  [1S16]  1  K.  B.  48ft;  [lil6]  2  A.  C.  m.  . 
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arrests  and  restraints  of  princes.  In  February,  1915,  the  9mL  Wc 
gteamef  was  requisitioned  by  the  Admiralty  for  the  transport 
of  troops  at  a  rate  largely  in  ezoess  of  that  payable  under  the 
charter-party.  The  owners  contended  that  the  requisition 
put  an  end  to,  or  suspended,  the  charter-party,  and  this  point, 
^ch  was  the  oaly  one  deidt  with  in  the  Courts,  was  fina% 
decided  against  the  owners  in  the  House  of  Lords,  witli  some 
difference  of  opinion.  In  the  Court  of  Appeal  (c),  however, 
imd  in  the  House  ol  Lords  {d)  it  was  considered  to  be  quite 
clear  that  the  requisition  of  the  steamer  by  the  Govenin^t 
was  a  restraint  of  princes.  The  only  question  was  whether 
this  particular  restraint  annulled  the  contract. 

832d.  In  Mitsui  &  Co.,  Ltd.  t?.  Watts,  Watts  &  Co.,  m^t, 
Ltd.  (6),  the  defendants  had  agreed  by  a  charter-party  dated 
6th  June,  X914,  to  provide  a  steamer  to  go  to  Marioupol  in 
the  Sea  of  Aaoff  and  there  load  a  cargo  of  sulphate  of 
ammonia  for  carriage  to  Japan.  On  the  Ist  of  September,  ^j^^mim 
the  defendants  declined  to  provide  a  steamer  for  reasons  which 
were  untenaUe.  War  had,  however,  in  fact  broken  out 
between  this  country  and  Germany  on  the  4th  of  August, 
and  war  with  Turkey  was  anticipated.  Oi\  the  26th  of 
September  the  Dardanelles  were  closed  by  the  Turkish 
Govemm^t,  and  on  die  5th  of  November  war  betwewi  Great 
Britain  and  Turkey  was  declared.  The  plaintiffs  brought 
their  action  for  damages  for  breach  of  the  charter-party;, 
the  defraidants  r^ied  cm  "restxaint  of  princes."  It  was 
held  in  all  the  Courts  that  the  defendants  were  liable,  as 
there  had  been  no  actual  restraint  of  princes,  but  nothing 
more  than  a  reasonable  apprehmsion  that  the  Dardanelles 
would  be  dosed  before  the  steamer  could  pass  through  on 
her  way  to  Japan.  The  case  was  distinguished  from  Geipel 
V.  Smith  (/)  on  the  ground  that  in  that  case  there  was  an 

(o)  Lord  CoMBS-Hsfdy,  lft.B.,  Bankee  and  WMrringtoii,  I^JJ. 
(<0  See  mgWMSkj  per  Iund  Fft^,  •!  p.  426. 
(O  [1916]  2  K.  B.  826;  [1917]  A.  C.  227. 
(/)  (1874),  L.  R.  7  Q.  B.  404. 
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existing  blockade  of  the  port  to  wliiek  the  vesflel  was  bound, 

and  it  was  agreed  that  in  a  case  where  it  was  certain  that 
owing  to  an  excited  p^ril  the  adventure  could  not  be  success- 
fully c(»npleted,  it  woeld  not  be  necessary  hat  a  party  to  take 
preliminary  steps  which  were  doomed  to  failure.  Lord 
Dunedin  said,^"  Restraint  of  princes,  to  fall  within  the  words 
of  the  easeeplioii,  orast  be  an  existing  fact  and  not  a  mere 
apprehension.  This  was  held  long  ago  by  Lord  Ellen- 
borough  in  Atkinson  {g) .  The  more  recent  cases  cited  by 
the  iq^p^bnt^  such  as  Geipel  {h)  and  Kobel's  Explouves  {i\ 
do  not  in  any  way  tonoh  ^at  proposition.  They  only  show 
that  it  may  be  possible  to  invoke  the  exception  when  a 
reasonable  man  in  face  of  an  existing  restraint,  though  it 
does  not  affect  hkn  at  the  nunnent,  will  do  so  if  he  continue 
the  adventure."  And  likewise  Lord  Sumner:  "The  words 
*  restraint  of  princes '  do  not  in  my  opinion  extend  to  the 
afi^wlMiinon  of  xwteint.  The  reascmable  apprdiensiou  of 
a  pradoit  man  and  the  inntility  of  domg  somediing  which 
cannot  lead  to  any  good  result  are  considerations  material 
in  deciding  at  what  distance  of  time  or  over  what  area  an 
exiting  restndnt  of  prinees  may  be  deemed  operative  so  as 
to  restrain,  but  restraints  in  themselves  they  are  not.'* 

In  Furness,  Withy  &  Co.  v.  Eederiaktiebolaget  Banco  {k) 
the  defokhudiaB  were  the  owners  ol  a  Swedish  ship,  and  were 
themselves  Swedish  subjects  resident  in  Sweden,  as  also  wtm 
her  master.  They  chartered  the  ship  to  the  plaintiffs  in 
1916  for  trading  betwe^  certain  ports,  all  outside  Sweden, 
subject  to  restraints  of  prinees.  The  {daintiffs  wanted  to 
send  the  ship  from  Cardiff  to  Genoa  with  coals;  the 
defendants  refused  to  allow  this,  because  of  Swedish  emer- 
gency legidiUdon  under  whkii  the  ship  wis  {MN^bited  from 
carrying  goods  for  freight  between  ports  ontside  Swedcoi, 
under  penalties  of  imprisonment  of  her  owners  and  master. 


,(^)  Atkinson  v.  Ritchie,  ante,  §  8S2b. 
(A)  Geipel  v.  Smith,  ante,  §  832b. 
(;)  Nobel's  Explosives  Co.  v,  JenkiuSj  ante,  §  832b. 
(Je)  £1917]  2  K.  B,  873. 
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It  was  held  by  Bailhaehe,  J.,  that  the  defendants  were  en-  s<«t>  SSad. 
titled  to  set  np  Swedish  prohibition  as  a  restraint  of  princes 
in  answer  to  the  plaintiffs'  claim  for  damages  for  breach  of  an 
English  contract,  even  although  the  ship  was  outside  Swedish 
waters  and  theref(»e  could  not  ||tfiHP<^J  restrained  by 
the  Swedish  Govemmwit.  The  learned  judge,  following  pas- 
sages in  the  judgments  in  Rodocanachi  v.  Elliott  (Z)  and  in 
Sanday's  case  (iw),  held  that  "  a  prohibition  may  amount  to 
a  restraint  of  prinees  al&ongh  the  restraint  can  only  operate 
upon  the  persons  having  the  custody  of  the  subject-matter 
and  not  upon  the  subject-matter  itself;  and  that  where  the 
law  of  a  fof^gn  State  pn^bits  the  performance  of  a  con- 
tract, such  as  a  charter-party,  and  renders  the  owner  or 
master  of  a  ship  liable  to  fine  or  imprisonment  if  he  disobeys 
that  law,  yott  have  a  case  of  restraint  of  princes  provided 
the  owner  or  master  are  subject  to  the  jurisdiction  of  the 
foreign  State  either  by  being  physically  within  its  territory 
or  by  being  subjects  of  that  SUte,"  The  learned  judge,  how- 
ever,  proceeded  to  express  a  doubt  whether  this  was  not 
carrying  the  meaning  of  the  exertion  further  than  it  had 
ever  been  carried  before. 


832e.  We  have  now  noticed  briefly  the  principal  cases  on  *^^Re8tramto 
"  restraints,  &c.  of  princes  "  where  the  words  have  appeared  ininsuraiiue 
as  an  exertion  in  contracts  of  carriage.  The  words  as  consti-  P^'*^- 
tuting  a  peril  iimred  against  in  marine  insurance  p<^cies 
must  now  be  considered. 

First  there  are  the  cases  of  which  Hadkinson  v,  Eobinson  Difficulty  of 

,  reconciling 

and  Kacianoff's  and  Becker  Gray  s  cases  are  types,  where  o«aes. 
although  there  was  a  blockade,  or  something  very  like  it,  or  a 
fear  of  capture,  yet  it  has  been  held  that  the  loss  of  voyage 
and  consequent  loss  of  cargo  have  been  due  not  directly  to  any 

restraint  of  princes  but  rather  to  the  election  of  the  assured 
to  take  a  less  dangerous  instead  of  a  more  dangerous  course, 


(0  (1873-4),  L.  R.  8  C.  P.  649  ;  9  C.  P.  618. 
(m)  [1915]  2  K,  B,  751;  [1916]  1  A.  O.  6®0. 
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mktg  to  ft  poeiililj  w^-loiinded  aj^v^ienfioii  ol  mk  ia 
case  he  ooiitmiied  the  insured  adventiire.   These  oases  hare 

been  sufficiently  referred  to  already  (w),  and  the  principle 
on  which  they  are  based  is  beyond  dispute. 

WlwdMr,  and  hcyir,  they  ai<e  rsoonciMlde  with  oases  like 
Geipel  v.  Smith,  NobeFs  Explosives  Co.  v,  Jenkins,  and 
Embiricos  v.  Sydney  Keid  &  Co.  (ww^ — all  cases  on  contracts 
of  ouriage^  none  isi  which  wmt  to  the  House  of  Lords  though 
tliey  have  been  ^fecnssed  there  without  disapproval— is  a 
matter  which  gives  rise  to  serious  reflection. 


B<.iocanaclii  The  case  of  Bodooanaehi  v.  Elliott  has  been  already 
noticed  (o).  It  was  deradted  in  that  case  tihat  tiisie  might  bo 
a  loss  by  detention,  <fec.,  although  the  detaining  authority 
had  never  succeeded  in  obtaining  physical  possession  of  the 
goods.  It  was  sufficisiit  if  they  w«rs  by  f ofdble  means 
endosed  wi^iiii  a  limited  area  from  whidi  they  could  not 
escape. 

MUier  V.  Law  The  case  of  Miller  v.  Law  Accident  L&suranoe  Co.  (p)  has 
'  also  been  akeady  noticed.  In  tius.case  it  wiS  definit^y; 
Wane  not  established  that  in  order  to  constitute  a  restraint  of  princes 
no  manifestation  of  force  was  necessary.  It  is  enough,  in  order 
to  constitute  a  restraint  of  princes,  for  a  State  to  make  an 
order— whethw  by  general  law  or  by  decree  or  oHierwise — 
which  it  has  power  to  enforce,  frustrating  the  voyage  and 
so  causing  a  loss  of  the  goods.  "  I  do  not  see,"  said  Vaughan 
WiUiaiiiBy  L.  J.,  ''much  diff^r^ice  betwem  a  restraint  by 
a  blockading  force  and  a  restraint  arising  under  the  operation 
of  a  sanitary  law."  *'If  actual  force  was  not  used,"  said 
Mathew,  L.  J ., it  was  because  there  was  no  opposition.  The 
UMSler  SQ^nkted  to  the  orders  of  the  adnunistration.  The 
result  to  the  assured  was  the  same  as  if  force  had  been 
used"(g), 

(♦»)  §§  805,  806. 
(nn)  Ante,  §§  832b^  8a2c. 
(o)  ^  807. 

(p)  [1903]  1  K.  B.  712;  supra,  §  807. 

(q)  See  also  Mansedl  v.  Hoade  (1903),  20  Times  L.  R.  150;  St.  Paul 
Fii«  and  Har.  Ins.  Co.  v.  Moiioe  (1906),  11  Con.  Gas.  158.   And  ia 
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Insoia&ce  Go.  (r),  the  prineioles  involved  in  the  decisions  ^^^^J  ^' 

,       Bnuah  ^ 

in  Bodooanaehi  v,  Mliott  and  Miller  v.  Law  Aocid^t  Society  Foreign  Ins. 

"  Co 

were  further  developed.  It  was  there  held  for  the  first  time  j^J^g' 
that  a  restraint  of  princes  might  be  created  simply  owing  to  i^gf^ty  may 
the  ooenrxenoe  ni  events  making  it  ill^l  at  common  law  rMtraint 
for  the  subject  from  whom  obedience  to  that  law  was  due,  and  ** 
on  whom  it  could  be  enforced,  to  continue  the  adventure  on 
which  he  was  engaged  at  the  time  of  the  occurrence  of  the 
events.  The  plaintiffs  were  British  merchants  who  had 
shipped  linseed  on  two  British  ships  for  carriage  to  Hamburg. 
They  insured  their  goods  with  the  defendants  under  policies 
whif^  indoded  restraints  oi  princes  in  the  parils  insured 
against.  War  between  Great  Britain  and  Germany  broke 
out  while  the  goods  were  at  sea,  so  that  by  the  common  law 
of  the  land  prohibiting  trading  with  the  emmj  the  further 
proseeotion  ol  the  voyages  became  illegal.  The  ships  dis- 
charged their  cargoes  in  the  United  Kingdom,  and  the 
plaintiffs  gave  notice  of  abandonment.  The  Court  of 
Appeal  (s),  affirming  Bailhache,  J.,  held  that  a  restraint  did 
not  necessarily  involve  the  actual  exercise  of  any  physical 
force — it  was  enough  if  the  act  was  prohibited  and  the  State 
could  ^oroe  the  prohibition;  also  that  the  act  of  die  British 
Gov69timent  in  declaring  war  was  a  "  political  act "  making  it 
illegal  and  therefore  impossible  to  continue  the  voyage,  and 
that  this  constituted  a  restraint  of  princes.  The  same  view 
was  tak^  in  the  House  of  Lords.  ''Force  is  in  reserve  behind 
every  State  command,"  said  Earl  Loreburn.  **  The  possible 
infliction  of  penalties  for  disobedience,'*  said  Lord  Atkinson, 
"  is  a  restraint."  It  was  further  held,  in  answer  to  an  ai^- 
m^t  advanced  on  bdhalf  of  the  underwriters,  that  the  opm- 

Van  Lann  v,  Thames  &  Mersey  Mar.  Ins.  Co.  (28th  March,  1903)  (re- 
ported in  House  of  Lords,  [1917]  2  K.  B.  48n.,  but  otherwise  unreported). 
Kennedy,  J.,  held  that  the  slaughter  of  cattle  by  order  of  the  local  ill 
au^ioritiee  at  Shanghai  was  a  loss  by  "  arrests,  &o.,"  or  at  any  rate  a 
loss  )gjmdem  generit;  and  Mi  judgment  was  afflrmed  en  iliis  pmnt 
(M        IMS)  by  tiie  C.  A. 

(r)  [1915]  2  K.  B.  TSl;  1  A.  O.  S50. 

(t)        MmMmg,  OJ.,  and  Biay,  J.,  Swi&feii  Esdy,  hj.,  diMtins. 
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•iii.  wm.  tioii  of  tke  common  law  could  not  be  separated  from  the  act 
of  the  soyereign  and  treated  as  int^rmdng  between  that  act 
and  the  abandonment  of  the  voyage,  and  that  the  dedatation 
oi  war  was  the  proximate  cause  of  the  loss. 

Sanday's  case     Sanday's  case  was  distinguished  in  Becker,  Gray  &  Co.  v. 

^^^^^  London  Asmn^ee  CorpM^it).  In  the  latter  case  the 
adventure  was  lost  owing  to  the  act  of  the  German  captain  of 
the  ship.  It  was  not  lost  owing  to  any  illegality  in  continuing 
the  Toyage  or  any  other  restraint  of  prince^.  This  case  is  a 
decision  not  on  the  meaning  of  restraint  of  princes,  but  on 
the  application  of  the  rule  as  to  proximate  cause.  If  there 
was  any  restraint  of  princes,  it  did  not  cause  the  loss  in  respect 
of  wlmh  tiie  aoliiMi  was  hroo^t. 

BmitkfB  mm  Sanday's  case  was  followed  by  Atkin,  J.,  in  Associated 
Oil  Carriers,  Ltd.  v.  Union  Insurance  Society  of  Canton, 
Ltd.  (m),  mmI  applied  to  a  claim  for  loss  of  freight.  A 
German  firm  had  duotmd  the  plaintiffs'  ship  and  <Md^^ 
her  to  go  to  Kustendji,  a  Roumanian  port,  and  there  load  a 
cargo.  The  vessel  proceeded  as  far  as  Gibraltar,  where  in  con- 
sequenoe  of  tJie  oathreak  d  war  on  4^  Ai^fost,  1914,  she 
i«mained  awaiting  orders,  bat  on  11th  August  the  pl  aintiffs 
abandoned  the  voyage  which  it  had  become  illegal  for  them, 
as  i&ritish  sabjeets,  to  perform .  They  had  insured  the  freight 
against  war  risks  with  the  defenduits.  It  was  held  thi^  Ihere 
was  a  total  loss  of  freight  by  restraint  of  princes. 

The  decision  in  Sanday's  case  appears  to  have  come  as  a 
surprise  Id  imdsnmleis,  inTY^vi^  thm  in  a  nek  of  a  political 
nature  which  they  had  hardly  contemplated.  A  clause  known 
as  the  "  Frustration  Clause  "  has,  therefore,  been  framed  with 
the  object  ol  exdiiding  it.  The  clause  is  now  commonly  in- 
serted in  insuraooes  of  cargo  whkAi  do  not  exelilde  war  risks, 
and  is  one  of  the  Institute  Cargo  Clauses,  1920,  and  is  also 
included  in  the  body  of  a  Lloyd's  policy  (x).   In  its  present 

(0  [1915]  8  K.  B.  [mS]  i  K.  B.  1M;  [ISIS]  A.  C.  IM.  Sf> 
mtO^,  S  806. 

(tf)  [1M7]  2  K.  B.  184. 

(x)  8^0mi^,  §  10.  It  nuu:  "  Wamated  free  of  any  claim  \fSMd^  upon 
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form,  however,  it  seems  that  the  clause  would  have  a  much  Sect.  M2f. 
wider  effect.  For  iastance,  it  would  be  a  good  answer  to  such 
a  claim  as  was  successfully  made  in  Miller  v.  Law  Accident 

Society  {xx],  and  perhaps  also  to  that  so  made  in  Kodocanachi 
t7.  Elliott  (iwar). 

833.  Embargoes  are  obvious  cases  of  arrests,  restraints,  and  EmlMUfoee. 
detainments  of  princes.   An  embargo  is  an  order  of  Govern- 
ment (generally,  but  not  always,  issued  in  contemplation  of 
hostilities)  prohibiting  the  departure  of  ships  or  goods  from 
some  Of      ot  the  ports  within  its  dominions  (^). 

An  embargo  laid  by  a  foreign  Government  upon  the  ships  Whether  laid 
or  goods  of  any  other  than  its  own  subjects  entitles  the  ^^rty 
assured  at  mice  to  give  notice  of  abandonment,  and,  if  the  ^JjJ^**' 
embargo  continues  down  to  the  time  of  action  brought,  to 
recover  as  for  a  total  loss.    Thus,  where  a  neutral  ship  and 
stores,  insured  '*  at  and  from  "  an  enemy's  port,  were  there 
detained,  bef<»e  sailing,  by  an  embiurgo  laid  on  by  the  enemy 
in  the  port  of  loading,  and  continuing  down  to  the  time  of 
action  brought,  the  assured  recovered  as  for  a  total  loss  under 
a  count  alleging  tiie  loss  to  be  by  "  arrest  and  restraint  of 
princes  "  (2:) . 

This  also  is  the  law  of  our  Courts  in  case  of  embargo  by  a 
foreign  Government  laid  upon  the  ships  of  its  own  subjects, 
bdng  at  the  time  at  peace  with  this  country.  A  cai^  insured 
in  this  country,  but  belonging  to  a  Spanish  subject,  and 
loaded  on  board  a  Spanish  ship,  was  detained  and  unloaded 
at  Corunna  by  the  Spanish  Government  for  the  purpose  of 
cimverting  the  ship  into  a  transport  of  war  during  the 
hostilities  of  Spain  with  Morocco,  and  the  cargo  was  thereby 

loM  of,  or  frustration  of,  tiie  insured  voyage  or  ad?entiire,  cwed  by 
anrests,  reBtraints  or  deteimnents  of  kings,  princes  or  people. 
JMt0,  $  8S3e. 

(y)  1  Bmerigmi,  o.  xli.  9.  80,  p.  628.  As  to  the  effect  of  a  subsequent 
deolaration  of  war  upon  an  embargo,  §m  The  Henitelder  (1790),  1 C.  Bob. 
114;  The  Boeder  Lvrt  (1804),  5  O.  Bob.  233;  Brieloiiieiii  v.  Jaaion, 
[1900]  2  Q.  B.  at  p.  344. 

(«)  Botch  V.  Bdie  (1796),  6  T.  B.  413. 

A. — ^voL.  n.  17 
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MmL  8M.  damaged.   This  was  held  by  the  Exchequer  Chamber  tg  be 
a  I088  for  wlodi  tbe  iiBdflrwxiteffS  ww»  Uable  (a), 

8M.  Thatetappem  to  be  bo  doubt  that  if  a  ^tiah  aliip  be 
arrested  or  sdbed  by  tbe  Brilaflh  Govemm^t  from  any  state 

necessity,  or  detained  in  port  by  a  British  laid  embargo,  this 
is  a  loss  for  which  the  underwriters  are  liable  as  a  detention 
within  ike  meaning  of  the  poUcy  (6).  Sneh,  aooordiBgly, 
seems  to  have  been  the  opinion  of  our  Courts  in  a  case  where 
a  British  ship  was  seized  by  the  British  Government  and  con- 
verted into  a  &teHBhip  (c),  and  in  another  whexe  such  ship  was 
seised  and  taken  in  tow  by  a  ^tish  man-ol-war  (d). 

In  fact,  there  seems  no  ground  of  distinction  in  this  respect, 
as  far  as  conoems  the  liability  of  the  underwriters,  between  an 
amet  or  embargo  hy  tiie  hcmie  and  by  a  foreign  Govenuneiit. 
Accordingly,  the  French  Code  of  Commerce  has  decreed  that 
"arrest  by  the  home  Government  after  the  commencement 
of  the  vegrage"  is  a  gioond  oi  abandonngient  (e). 

S3Sk  An  amsty  detention,  or  enbaigo  does  not  necessarily, 
Hke  a  captnre,  break  up  die  voyage  under  the  oharter-party,  or 

at  once  put  an  end  to  a  contract  of  affreightment  (/) .  On  the 
contrary,  the  voyage  is  still  supposed  to  be  proceeding  on  its 
loniier  terms,  the  period  of  detention  b^ng  ccmsidered  as  a 
portiei  of  it .  Hence,  wages  and  provisions  ol  €b»  crew  during 

(«)  Avbeii  r.  On^  (1882),  S  B.  a  8.  16S,  1«9;  82  L.  J.  Q.  B.  50; 
mmiMBir  Ckwway  v.  Gray,  Ite.  (18M),  10  East,  686;  and  Campbell  v. 
hmm  (1821),  4  b'.  &  Aid.  428.  See  Simeon  v.  Bazefct  (1813),  2  M.  &  S. 
M;  and  Bsm^  v.  Megrer  (1814)  (S.  O.,  in  error),  5  Taunt.  824;  and 
mmU,  %  803:  see  Janson  v.  Driefontein,  [1902]  A.  C.  484. 

(ft)  Bictnm  of  Lord  Alvanley  in  Touteng  v.  Hubbard  (180^2),  3  B.  &  P. 
302.  As  to  requisitioning,  see  Tamplin  SS.  Co.  v.  Anglo-Mexican 
Petroleum  Products  Co.,  Ltd.,  [1915]  3  K.  B.  668;  [1916]  1  K.  B.  486; 
[1916]  2  A.  C.  397;  and  supr<i,  §  832  (c).  '  ' 

(c)  Green  v.  Young  (1702),  2  Lord  Eaym.  840;  2  Salk.  444. 
(<0  Hagedom  v.  Whitmore  (1816),  1  Stark.  157. 
(«)  Arte.  869,  370.  See  also  4  Bonlay-Paty,  Dioit  Mar.  86—44,  287— 
il0;  Bblnuigm  en  Mihier,  No.  59,  pp.  94,  95. 

(jf)  See  ISmpIm  88.  Co.  v.  Ai^^lo-Mcadeni  FeMeom  Prodoeti  Ob.^ 
ML,  [1919]  8  K.  B.  668;  [1916]  1  K.  B.  485;  [1916]  2  A.  O.  897, 
whwe,  iKHrover,  &e  imgtkb  was  between  owner  and  tiiM  chartowr,  aad 
AO  qMite  of  igfiMM  or  «i  \amne%  MiMfity  aiOM. 


Foreign  law. 


Wages  and 

TOovisioiis 

ooriiig 

by 


<)HAP.  II.]  AKBESTSy  BBBTBAINTS,  ETC 


A  detention  by  embargo  are  not  chargeable  by  our  law  upon  Sect.  835 
the  undwwiiter  (m  ^p,  as  they  form  part  of  those  ordinary 
And  usiud  expenses  of  the  navigation  which  fall  exclusively 
upon  the  shipowner,  and  for  which  he  is  remunerated  out  of 
the  freight  {g) .  The  principle  is,  that  the  shipowner,  in  oon- 
fflderadon  of  the  freight,  owes  the  services  of  the  crew  to  tiie 
freighter  during  the  whole  voyage,  and  consequently  also 
•during  the  time  of  detention,  which  is  considered  to  make 
f«rt  thereof  (A). 

■ 

835a.  The  following  propositions,  therefore,  appear  to  be  Conclusions 
now  established  by  the  authorities: 

1 .  That  the  words  "  arrests,  &c."  of  princes  have  the  same 

meaning  in  policies  of  insurance  as  in  contracts  of  carriage. 

2.  That  a  mere  apprdhension  of  a  restraint  is  not  a 
testraint,  but 

3.  That  in  order  to  constitute  a  restraint  force  need  not 
l>e  physically  present. 

4.  That  a  declaration  of  war  is  a  political  act  which  by 
bringing  into  effect  the  common  law  forbidding  trading  with 
the  enemy  under  penalties  constitutes  a  restraint  of  princes. 

5.  That  the  law  of  a  foreign  State  may  similarly  amount 
to  a  restraint  of  princes. 

6.  That  an  assured  under  a  British  policy  may  recover 
for  a  restraint  imposed  by  the  British  Government  (e). 

Edeu  r.  Poole  (1785),  1  Park,  117;  2  Marsliall,  Ins.  730;  Robertson 
V.  Ewer  (1786),  1  T.  R.  127;  Sharp  v.  Gladstone  (1805),  7  East,  32, 
in  noiis.  As  to  the  reasons,  however,  here  assigned  for  this  rule,  see 
Field  SS.  Co.  v.  Burr,  [1899]  1  Q.  B.  at  p.  590,  where  Collins,  L.  J., 
•after  citing  authorities,  says  that  all  that  underwriters  on  ship  insure 
against  is  damage  to  ship,  and  that  expenses  occasioned  by  detention  or 
•d^y  are  damages  suffered  by  the  shipowner,  but  not  by  the  ship.  So, 
Hutduna  v.  Royal  Ezdiange  Aas.  CSorp.,  [1911]  2  K.  B.  398;  Polurrian 
Co,  V.  YoB&g  (1913),  19  Own.  Oae.  143;  aiBmidd  in  O.  A.,  [1916] 
1  K.  B  922,  when,  howmr,  iM»  point  wm  not  tett  witli. 

(A)  Benecke,  Pr.  of  IndMn.  462;  BoHiier,  Dos  Chariie-Pariifle,  No.  8$, 
"Cited  1  Emerigon,  629. 

(0  Ante,  §  m. 
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0Mt.  835*.  7.  'Emi  it  is  saffideiit  to  oonstitute  a  restraint  of  princes  if 
e^lMT  the  restramt  can  be  physically  mforoed  apon  tt|e  wb- 
jeet-matter  thereof  or  if  the  person  against  whom  the  restraint 
k  diraeted  can  be  punished  for  disobedience  thereof.  ^ 


Loss 

by  piiaftes, 
lovers 


836.  Amongst  the  perib  which  the  underwriters  avowedly 
take  ap<m  thansehre^in  oar  oommon  printed  forms  of  policy 
are  those  of  "  pirates,  rovers  and  tldeves."  Firrt,  of  pirates 

and  rovers. 

Loss  tJios  incurred  was  formerly  included  in  our  maritime 
law  aflMmgst  the  general  pmls  of  the  seas  (k),  and  probably 
would  still  be  held  to  be  so;  though,  as  piracy  is  one  of  the- 
enumerated  perils,  the  point  is  of  less  importance. 

The  question  What  is  Piracy?  was  discussed  in  the  case  of 
BepabHc  of  Bolivia  v,  Indmnity  Motoal  Marine  Assurance^ 
Company,  Limited         Provisions  and  stores  had  be«i. 
shipped  by  the  Bolivian  Government  at  a  place  at  the 
BMMith  of  ^  Ammsm,  for  eacrii^  to  a  plaoe  mote  than 
1,000  miles  inland,  upon  a  tributary  of  a  tribntaryof  that 
river.   The  goods  were  intended  for  Bolivian  troops  engaged, 
in  flrtaMi^^^g  the  authority  of  the  Government,  but  were 
seized  near  theb  destinatioii  by  certain  Brazilian  midoontents 
who  had  fitted  out  an  expedition  which  ascended  the  Amazon 
in  armed  vessels  for  the  purpose  of  resisting  the  Bolivian 
troops  and  estaUishing  an  md^pend^t  republic.  The  goodsA 
were  insured  for  the  voyage  by  a  marine  policy  in  the  usual 
form  covering  (inter  alia)  pirates  and  all  other  perils  and 
HQolaitttiBg  the  chrnse   warranted  free  of  capture,  seizure  and 
detention  ....  piracy  oxoepted,  and  also  from  all  ooose- 
quences  of  riots,  civil  commotions  (m),  hostilities,  or  warlike- 
opmtions,  whether  before  or  after  declaration  of  war." 

(*)  2  Roll.  Abr   248,  pL  10;  Cumberbatch,  66,  cited  1  Park,  lus. 
187;  3  Kent,  Com  302,  n. 
(0  [1909]  1  K.  B.  785. 

(w)  A  civil  commotion  is  "  an  insurrection  of  the  people  for  general 
purposes,  though  it  may  not  amount  to  a  rebellion,  where  there  is  usurped 
power/'  per  Lord  Mansfield  in  Lugdale  v,  Kawn  (1780),  reported  in: 
2  Park  on  Ins.  966.   See  alio  London  and  Manishflrtw  Hatfr^laai  0».,, 
liid.  V,  Hflntii,  [I9U]  8  K.  B.  4U. 


<|IIAP.  II.]  PIRATES,  TMIEVES.  1^79 

It  was  held  by  the  Court  of  Appeal,  affirming  Pickford,  J.,   Sect.  886. 

that  the  word  "  pirates  "  in  a  policy  meant  persons  plundering 

indismminately  for  thmi  own  ^ds,  and  not  persons  mmiply 

operating,  even  illegally  and  criminally,  against  the  property 

of  a  particular  state  for  a  public  political  end,  and  therefore 

that  there  had  be^  no  loss  through  "pirates"  within  the 

meaning  of  the  policy.    It  was  further  held,  having  regard 

to  the  terms  of  the  warranty  clause,  that  it  was  impossible  for 

the  plaintiffs  to  rely  on  the  general  words  so  as  to  recover  for 

the  loss  as  being  ejusdem  generis  with  piracy.  It  was  piracy 

only,  and  not  risks  like  piracy,  that  was  excluded  from  the 

warranty.    There  was  a  difference  of  opinion  in  the  Court 

of  Appeal  as  to  whether  piracy  could  be  committed  except 

upon  the  high  seas. 

The  term  ''pirates"  has  been  held  to  include  passengers  Loss  on  goods 
who  mutiny  and  rioters  who  attack  the  ship  from  the  ^Ji^^gthe 
shore  (w).    Thus,  where  a  meal  mob  on  the  coast  of  Ireland 

by  pnsatea. 

violently  boarded  a  corn-laden  ship,  took  the  government  of 
her  from  the  captain  and  crew,  ran  her  on  a  reef  of  rooks,  and 
then  forced  the  detain  to  sell  the  corn  at  a  low  price,  Lord 
Kenyon  held  that  this  was  a  loss  by  pirates  (o) . 

So,  too,  it  seams  that  under  the  risk  of  pirates  and  rovers  So,  toes 
the  underwriters  are  liable  for  a  mutinous  seizure  and  carry-  ^ 

ing  away  of  the  ship  by  the  crew  (p). 

Where  certain  ooolie  emigrants  on  a  voyage  from  Canton 
to  Callao  piratically  and  feloniously  murdered  the  captain  and 
part  of  the  crew,  and  forcibly  carried  away  the  ship  and  the 
rest  of  the  crew,  it  was  held  that  this  was  an  act  of  piracy, 
or,  at  all  events,  an  act,  ejmdem  generis,  covered  by  tiiSe 
policy  (g). 

in)  Rules  for  Constmetion  of  Policy  in  Sched.  I.  to  Mar.  Ins.  Act, 
1906:  r.  8. 

(o)  Neebitt  v.  Lushington  (1792),  4  T.  R.  78^^ 

{p)  3rowii  V.  Smith  (1813),  1  Dow,  349.    lIlBon  v.  Reid  (1822), 

1^  B.  K  AM.  597,  sooh  loss  wiis  laid  as  loss  by  bariatiy,  which  sesms  the 

^ae  mode  of  aUeging  it. 

(?)  Naylor  f».  Falaier  (1858),  8  IMi.  788;  affirmed  in  error  (1854), 

10  Ezdi.  882;  22  L.  J.  E«.  388;  23  L.  J.  Bx.  828.   See  Kleiawott  v. 
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«Mt.m^     8S7.  Secondly,  as  to  thieves,  it  is  provided  by  tb©  Rulet  for 

Tbievea.  Construction  of  Policy  (r)  that  the  term  "does  not  cover 
itkndiMtinft  tbef t  or  a  theft  committed  by  any  one  of  theT 
rill's  etmipany,  whetber  ixew  or  pottofigiws.*' 
Distinctidn  The  theft  that  is  insured  against  in  the  policy  means  that 
riSlyimfl  whioh  k  iMSora^anied  by  violence  (latrocinium),  and  not 
MflNMMiT.  siiiipietbeft(fifrf«m);  it  being  aa(M  and  etomottaryra^ 

*  the  law  of  insurance  that  fiirtiim  non  est  casus  fortuitus,  is  ndt 
one  of  the  tortuitous  events  against  which  the  owner  may 
leek  mdemnity  by  insoranoe,  but  one  which  the  law  presumes 
the  master  might  have  prevented  by  the  exwcise  of  due 
vigilance,  and  the  loss  arising  from  which  he  consequently 
nagl^  to  bear  («). 

Eobbery,  accompanied  by  violence,  and  committed  by 
strangers, -not  by  the  crew,  is  a  loss  for  which  the  under- 
wnten  <a  iho  db^  or  goods  are  liable  as  a  loss  by  rovers  or 
lliieves  Qndw  tke  policy,  ihe  maxim  besi^,  that  Udrccmmm 
fatale  damnum  seu  casus  fortuitus  est  {t). 
In  the  Unitad     It  lias  becQ  decided  by  Ghaaoellor  Walworth,  in  the  State 
of  New  Yoric,  that,  under  the  geocral  word  "tliieves,"  m  th» 
common  form  of  policy,  the  assured  on  ship  or  goods  may 
mover  even  for  a  simple  theft  committed  on  the  voyage  by 
persons  bdkmging  to  the  ship  («)  .  CSumcdkr  Kent,  however, 
in  a  note,  rich  with  his  usual  variety  ol  learning  and  pregnant 

Shepard  (1859),  28  L.  J.  Q.  B.  147;  1  E.  &  E.  447,  where  similar  factd 
were  held  to  be  within  a  warranty — free  from  capture  and  seizure, 
(r)  Mux.  Ins.  Act,  1906,  Sch«d.  I.  r.  9. 

(»)  See  all  the  learning  on  this  subject  collected  and  Inoidly  arranged 
by  Emerigon,  c.  xii.  s.  29,  "  Vol  dee  effete  MMir«s,"  vol.  i.  p.  624.  The 
corresponding  seelioa  in  the  eeveaA  e^ioa  <rf  ibis  eonteim  a 
oriiiekn  liy  tiie  editofa  of  tint  rale  aai  ef  Hie  nmm  apoii  wbidi  it  is 
iMMed.  laneirof  teAet<rflMHtosMiie«ii«#aiMrtly«ielal  to 
lapert  Mr  echliM  ia  c^Bftioa. 

(0  BoeMS,  No.  a,  eitod  by  Bnerigon,  c.  xii.  s.  29.  So  held  in 
ISii^  law,  Havfaid  9.  MafMid  (1 W),  Wore  Lord  MmuMA,  eited 
1  Paik,  Ins.  36. 

(tf)  Atlantic  Ins.  Co.  v,  Storrow  (1835),  5  Paige,  293;  affirmed  in 
Bryan  v.  American  Ins.  Qo.,  ibid.  p.  842,  in  the  Superior  Court,  and 
also  (in  error)  in  the  Supreme  Court  of  New  York.  Kent,  Com.  vol.  iii» 
f .       a.  Co)  - 
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accuraoy  of  expreedon,  shows  that  this  doctrine  not  only  over-  Sect.  8T. 
rules  ali  the  old  Aii^u»k]66  and  text-books,  but  is  of  very 

questionable  policy  when  applied  to  the  owner  of  the  ship  (a?). 

In  order  to  obviate  all  doubt  as  to  the  construction  of  the 
wofd  "tiiieves,"  some  Ammoan  policies,  instead  of  "  pirates, 
rovers,  and  thieves,"  o<mtain  the  words  "  pirates  and  assailing 

thieves." 

If  shipwrecked  goods  are  plundered  by  wreckers  on  shore,  Huij^^^ 
this  was  held  by  Emerigon  and  Pothier,  and  has  bem  decided 
in  this  country,  to  bo  a  loss  for  which  the  assured  on  goods 
may  recover  under  a  count  for  loss  by  perils  of  the  sea  (y). 

888.  "  Barratry  of  masters  and  mariners  "  being  <Mie  of  the  Loss  by 
perils  insured  against,  the  first  question  is  as  to  the  meaning  ^^^^^^ 
attached  to  the  word  "  barratry."  Guided  by  the  etymology  j^^j^gj'* 
of  the  word,  whic^  sewns  ultimately  to  have  been  derived  from  uw. 
the  Catalan  barat  {z),  and  proximately  from  the  Italian  barra- 
tria  (a),  in  both  of  which  languages  it  conveyed  the  notion  of 
fraud  or  tri^,  our  judges  for  a  long  time  seem  to  have  con- 
sidered that  fraud,  or  criminal  knavery,  on  the  part  of  the 
master  as  against  the  owners,  with  a  view  to  benefit  himself 
at  their  expense,  was  an  essential  ingredient  in  barratry  as 
insured  against  in  Englirfi  policies  (&)  . 

{X)  3  Kent,  Com.  303,  n.  (a).  The  learned  editor,  however,  of 
I2th  edition  of  Kent's  Conuiientaries  (1878)  seems  to  accept  the  deci- 
sioiw  in  StoROw's  and  Bryan's  eases  as  estabUahing  tiie  American  law 
<m  this  poiirt.  FteMBS,  tel.  i.  p.  m  (ed.  1868),  agrees  that  the  weight, 
of  A»«noaii  avllwrity  would  make  the  insurers  liable  for  loss  by  simple 
hireeny  witiMHit  Yioleace,  and  PhUlips,  s.  1106,  takes  the  same  view. 

(y)  1  Bmerigon,  c.  xii.  s.  29,  citing  Pothier,  d'Assurance,  No. 
Bondrett  v.  Hentigg  (1816),  Holt,  N.  P.  149. 

(«)  1  Emerigon,  c.  xii.  s.  3,  p.  365. 

(«)  Per  Lord  Mansfield  in  Vallejo  v.  Whoeler  (1774),  1  Cowp.  154. 
\h)  Thus,  in  the  earliest  English  case  on  the  subject  (Knight  r. 
Cambridge  (1724),  1  Str.  581  (cited  8  East,  135)),  the  Ooort  con- 
sidered fraud  to  be  the  substantial  matter  constituting  barratry.  So, 
Lee,  O.  J.,  said:  "  To  make  barratry  it  must  be  sooMttiing  of  a  criminal 
nature."  Stamma  v.  Brown  (1743),  2  Str.  U78.  "Barratry,"  said 
Lord  Mansfield,  **  must  partake  of  something  ciimiii^,  and  must  be 
conuBltted  against  the  owiiflr  by  the  master  and  mariners."  Nutfc  v. 
Bouidiea  (1786),  1  T.  E.  880.    "  Whatever  is  by  #ie  roaster  a  ehrat. 
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Wmk  tsa.      Lord  EUenborough,  however,  in  an  eiabwftte  decisuMi, 

'  reviewing  all  the  authorities,  established  the  position  that 
txkk  or  laiav«cj  in  the  eetm  of  an  imposition  practised  upon 
the  ownm  by  the  ma^,  iritb  a  view  to  promote  his  own 
benefit  at  their  expense,  was  not  essential  to  constitute 
barratry  in  our  law;  but  that  any  wilful  act  of  known  crimin- 
ality    gross  malvmaticHi,  even  lliough  not  intended  for  the 
owners'  prejudice,  nay,  even  though  int^ded  for  their  ben^t, 
would  yet,  if  in  fact  it  operated  to  their  prejudice,  by  causing 
loBS  or  Mosure  of  the  ship,  be  barratry  in  the  master  (c). 
His  L(»d8iiip  after  stating  l^t a  fraudulmit  l»each  of  duty 
by  the  master  in  respect  of  his  owners,  or  in  other  words  a 
breach  of  duty  in  respect  of  his  owners  with  a  criminal  intcn- 
tioii  or  ex  mahfido,  is  barratry,"  lays  it  down  that  it  is 
equally  so  "whether  the  aet      the  mast^  be  induoed  by 
motives  of  advantage  to  himself,  malice  to  the  owners,  or  a 
disregard  to  those  laws  which  it  was  his  duty  to  obey,  and 
whidh  (ot  it  would  not  be  barratry)  his  owners  relied  upon 
his  observing." 

Befinilkii  of  9S».  Barratry,  th^,  in  English  law  comprehends  not  only 
^-****^*  every  species  of  fraud  and  knavray  oovinottdy  committed  by 
the  master  with  the  intention  of  benefiting  himself  at  ^ 
0ip^se  of  his  owners,  but  every  wilful  act  on  his  part  of 
known  ill^ality,  gross  malversatimi,  or  criminal  negligence, 
by  whatever  motive  induced,  whereby  tlie  owners  or  ike 
charterers  of  the  ship  (in  cases  where  the  latter  are  considered 
owners  pre  tempore)  are,  in  fact,  damnified  (d).   And  it  is 

a  fwmd,  •  ««»iiing,  or  %  trick  it  bwffatjry."  VaUejo     Wlieeler  (1774), 

1  Cowp.  \U.  «  Bftrxatry,"  wys  Artoo,  J.,  in  A©  case  last  cited,  com- 
prchniMlii  .every  qpenes  of  fraiid,  knavery,  or  criminal  conduct  in  the 
MMt^,  ^rtiieh  the  owners  or  frdghlen  are  injured."  Ibid.  155.  See 
also  the  dUta  of  WUl^,  J.,  in  Loekyer  v.  Offley  (1786),  1  T.  R.  252. 

(/?)  Earle  v.  Bowczoft  (liSOa)*  8  Em*^  126;  Hejrnaan  v.  Parish  (1809), 

2  Camp.  149. 

{d)  The  tersest  and  (perhaps)  best  definition  of  barratry  is  tliat  given 
by  Lord  Hardwicke  in  Lewen  v.  Swasso  (Postlethwaite's  Diet.  147,  tit. 
Assurance),  viz.,  that  it  is  "  an  act  of  vrrong  done  by  the  master  against 
the  ehip  and  goods." 
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now  declared  in  one  of  the  Eules  for  Construction  of  the    Sect.  889. 
Policy  <^t  t^e  term  "  kidudes  every  wrongful  act  wilfully 
committed  by  the  master  or  crew  to  the  prejudice  of  i^e 
owner,  or,  as  the  case  may  be,  the  cliarterer  "(e). 

With  regard,  indeed,  to  the  proof  of  criminal  intent  «^ 
necessary  to  constitute  barratry  there  is  an  obvious  distinc- 

injure  or 

tion,  arising  from  the  different  nature  of  the  acts  reUed 
upon  as  barratrous. 

Where  the  of  dl^ed  barratry  is  in  itself  manifestly 
unlawful  or  criminally  negligent,  as  in  the  case  of  illegal 
trading  with  the  enemy,  or  cutting  the  ship's  cable  so  as  to  let 
h^  drift  on  the  rocks,  no  proof  need  be  given,  in  order  to 
show  the  act  barratrous,  of  the  master's  having  acted  with  a 
fraudulent  intent  to  injure  his  owners;  nay,  even  if  it  can 
be  shown,  as  in  the  case  of  trading  with  the  enemy,  that  it 
was  done  with  a  view  to  the  ownars'  benefit,  yet,  if  it  was 
against,  or  not  in  consequence  of,  his  instructions,  it  will 

still  be  barratry. 

On  the  other  hand,  where  the  act  itself,  as  in  cases  of 
deviation,  is  not,  on  the  face  of  it,  criminal  or  fraudulent, 
proof  must  be  given  of  a  fraudulent  or  criminal  intent  on 
Uie  part  of  the  master,  either  secretly  to  benefit  himself 
or  to  injure  his  ownm  bef(»e  such  act  can  be  adjudged 
barratrous  (/) . 

84^  It  must  also  be  carefully  borne  in  mind  that,  in  the  Losses  arising 
absMiee  of  fraud,  nothing  but  acts  of  known  criminality,  {gi^rance  or 
gross  malversation,  or  the  Hke  (^)  can  amount  to  barratry; 
loss  arising  from  the  ignorance  or  incompetence  of  the  however  ^ 
captain,  from  a  mistake  as  to  the  meaning  of  his  instruc-  SSby 
tions,  or  misapprdii^ision  of  the  best  mode  of  carrying  liiem 

(e)  Mar.  Iiiis.  Act,  1906,  Sched.  I.  r.  11.  This  doea  not  profess  to 
be  an  exhaustive  definition. 

(/)  See  the  concluding  observations  of  Lofd  EUenborough  in  Earle  ». 
Bowcroft  (1806),  8  East,  139. 

ig)  ArnoaU  (2iid  ed.  p.  845)  added,  ''or  n^ligenoe  an  gMm  aa  to 
be  dourly  fraadnleat  and  eriadnal,''  but  in  the  absenoe  of  fraud,"  it  ia 
not  quite  elear  what  he  BMank 
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into  effect,  can  never  Amoimt  to  bamtij.   The  niast^,  in 
lie      fact,  before  he  can  be  proved  to  have  aotod  bamtioiisly,  must 

hi8  bet^"*'*  be  shown  to  have  acted  against  his  better  judgment;  if  he 
judgment.      merely  acted  up  to  the  best  of  his  judgment, Jiowever  bad, 
this  »  not  banmtry  (4). 

Thus,  where  the  captain  of  a  sea-damaged  ship  before 
survej  broke  up  her  ceiling  and  end-bows  with  crow-bars 
and  therdby  injured  her,  but  no  proof  was  g^Ten  of  his 
having  hem  actuated  by  any  mminal  intent  in  so  doing. 
Lord  Ellenborough  said:  **  To  constitute  barratry,  which  is 
a  crime,  the  captain  must  be  proved  to  have  acted  against 
Us  hMear  jujQ^^SMi^;  as  the  case  stands,  Uiere  is  a  whdie 
ocean  between  you  and  barratry  "  (i). 
No  act  caji  be  Another  principle,  clearly  flowing  from  the  true  notion  of 
the  master  to  barratry  as  a  criminal  act  committed  by  the  master  against 
the  inteiest  of  tlie  ownscs  (whetlier  fraadnlraitly  or  not),  is 
that  no  act  can  be  barratrous  to  -wfaidi  the  owners  can  in  any 
way  be  shown  to  have  been  consenting  parties;  for  no  man 
can  take  advai^age  of  his  own  wrong  (k). 

CMesofloM  841.  Having  thus  indicated  the  leading  principles  by 
%  bimtrf.  ^j^gj^  ^  determine  whether  a  loss  is  barratrous  or  not,  we 
will  piooeed  to  examine  what  has  been  held  in  {wactioe  to 
amoont  to  barratry. 
Sailing  out  of  In  the  earliest  case  it  was  decided  that  sailing  out  of  port 
Eji^^^SJf  without  paying  port  dues,  whereby  the  ship  and  goods  were 
^^h!J"  sabjeetad  to  lotfeitiae,  was  bunatry  (I);  so  sailnig  out  of 
port  without  leave  in  breach  of  an  embargo,  in.ocmsequ^oe 
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(A)  Phyn  v.  Royal  Exch.  Ass.  Go.  (1798),  7  T.  R.  505;  Todd  v, 
Ritchie  (1816),  1  Stark.  240;  Bottomley  v.  BovUl  (1826),  5  B.  &  Cr.  510. 

(»)  Per  Lord  Ellenborough  in  Todd  v.  Ritchie  (1816),  1  Stark.  240. 

(k)  See  Stamma  v.  Brown  (1743),  2  Str.  1173;  Pipon  v.  Cope  (1808), 
1  Camp.  434.  Yet  by  a  part-owner,  acting  as  master,  against  his  innocent 
co-owner,  barratry  is  possible.  Jones  v.  Nicholson  (1854),  10  Exch. 
28;  SmaU  v.  U.  E.  Marine  Lu.  Amoc.,  [1897]  2  Q.  B.  42,  311  (C.  A.). 
See  aim  pott,  §  8S6. 

(0  Knight  9.  CmMdge  (1724),  a«  eited  bj  Lee,  C.  J.,  in  Steanut 
p,  Bim  (na),  8  Sir.  Ilt4,  and  by  Loid  mktAmm^  in  Eaiie 
BoiraMrfl  (IMi).  8  EaiA,  W,  iSt. 
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of  which  the  owners  afterwards  sustained  a  loss  in  respect  of  Sect.  g#i. 
seam^'s  wages  and  prcmflions,  by  the  detention  Df  the  ship, 
was  ruled  bj  Buller,  J.,  and  not  denied  by  the  fiiM  Court, 
to  be  barratry  (m) . 

So  the  wilful  a^id  intentional  breach  of  a  blockade  by  the  Wilful  breach 

m      11    1    J  J      _i.  of  blockade. 

master's  sailing  towards,  into,  or  out,  of  a  blockaded  port, 

without  the  knowledge  or  consent  of  the  owners,  though  it 
may  be  with  a  view  to  their  benefit,  is  barratry  (w).  But 
this  oannot  be  maintained  where  the  evidence  is  quite  con- 
sistent with  the  supposition  that  the  captain  acted  ^ther 
ignorantly  or  in  obedience  to  orders  from  his  owners  (o). 

842.  It  has  been  held  in  the  United  States,  and  apparently  Resisttimoe  to 
on  good  grounds,  that  the  loss  of  a  neutral  vessel  consequent 

search,  or 

either  upcm  a  wilful  resistance  of  the  right  to  search,  or  ^^^^ 
an  attempt  to  rescue  her  when  rightfully  detained  and  sent 
in  for  examination  by  a  beUiger^t  cruiser,  is  a  loss  by 
barratry  (p) . 

Illegal  trading,  in  consequence  of  which  the  vessel  is  seized  Illegal 
and  condenmed,  if  knowingly  carried  on  by  the  captain  with-  wiUioat 
out  the  directions,  though  principally  with  a  view  to  the  fo^ownSa. 
benefit,  of  his  owum,  is  an  act  of  barratry. 

In  1804,  while  England  was  at  war  with  Holland,  an 
English  ship  was  insured  for  a  slaving  voyage  from  Liver- 
pool to  the  African  coast,  there  to  stay  and  trade,  and  pro- 
ceed thmoe  to  a  port  of  sale  in  the  West  Indies.  The  captain, 
being  on  the  African  coast,  and  not  finding  a  good  market  in 

(m)  Robertson  v.  Ewer  (1786),  1  T.  R.  127,  cited  by  Lord  Ellen- 
borough  in  Earle  v.  Rowcroft  (1806),  8  East,  139. 

(«)  Goldschmidt  v.  Whitmore  (1811),  3  Taunt.  508. 

(o)  Everth  v.  Hannani  (1815),  6  Taunt.  375;  2  Marsh.  72,  8.  C, 
The  American  authorities  are  collected  by  Phillipa  (ss.  1067,  1068). 
Tliey  do  not  appear  quite  oonsistent,  eitlier  with  one  snotiier  or  oar. 
own  law. 

(p)  Dederer  «.  Delaware  Ins.  Co.  (1807),  2  Waih.  C.  C.  B.  61; 
Waoodw  V.  Union  Ins.  Co.  (1809),  2  Binney's  B.  574,  died  FluUips, 
8.  1068.  A  reoogniikm  of  Ut»  principle  contained  in  tiiese  eases  is  attri- 
bnted  to  Bniler,  J.,  in  Saloaooi  v.  Joimson  (1799),  2  Paric,  Ins.  758, 
eited  8  Bast,  129;  and  see  Garrels  t;.  Kensingrton  (1799),  8  T.  R.  230, 
where  no  count  was  inserted  for  loss  by  barratry,  as  significantly  m- 
marked  by  LawreaoOi  J.,  p.  285. 
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Btst,  MS.  the  British  settlements  there,  put  into  D'Ebaaine,  a  Dutoh 
fort  on  that  coast,  where  he  knew  it  was  illegal  for  him  to 
enter,  and  there  exchanged  his  cargo  for  slaves.  He  had  no 
instructions  from  his  owners  to  go  in  there,  hut  his  object  in 
so  doing  was  to  complete  his  cargo  as  cheaply  and  expedi- 
tiously as  he  could.  In  consequence  of  this  act  his  vessel 
was  aeized  bj  a  British  cniiser  and  condemned. 

Lord  EBenborough,  upon  the  principles  abeadj  slated, 
held  this  to  be  a  loss  by  barratry  ^q).  - 

Where  a  master  with  knowledge  of  the  Kidnapping  Act 
(a5  &  ae  Viet.  ©.  19),  prohibiting  the  eanrying  of  Pdyncsian 
labourers  in  ships  without  a  licence,  shipped  such  labourers 
without  a  licence  and  without  the  consent  of  his  owners, 
th^eby  ooeaaoning  the  seisure  and  condemnation  of  the 
vessel,  this  wi^  held  to  fee  barratry  (r) . 

Cruising.  843.  Upon  the  same  principle,  it  is  barratry  in  the  captain 

of  a  mmhtokt  ship  to  eruise  contrary  to  the  int^tions  and 
instructions  of  his  owners. 

The  owners  of  a  ship  chartered  for  a  voyage  from  Liver- 
pool to  the  West  Indies  and  back  furnished  her  with  letters 
of  marque  for  the  homeward  voyage,  merely  for  tha  purpose 
of  inducing  seamen  to  ship,  and  without  any  intentiim  that 
the  vessel  should  in  fact  cruise:  Their  instructions  to  the 
captain  w&k  to  pxooeed  from  the  West  Indies  to  Liverpool 
with  all  expediticm.  The  captain,  however,  after  getting  out 
to  sea  commenced  cruising,  and,  having  plundered  one 
Am^iean  vessel,  after  some  days  took  another,  which  he 
carried  into  Bermuda,  where  his  own  vessd  was  driven  ashore 
in  a  storm  and  the  cargo  lost. 

The  Court  held  that  this  cruising,  though  possibly  done 
with  a  view  to  bod^  the  ownm,  yet,  being  in  fact  a  breach 
of  his  duty  to  them  and  resulting  to  t^ir  prejudice,  was  an 
act  of  barratry  (s).  / 

{q)  Earle  v.  Eowcroft  (1806),  8  East,  126. 

(r)  AuatraUau  Ins.  Co.  v.  Jackson,  coram  P.  C.  (1875),  33  L.  T. 
N.  S.  286.  («)  Moss  v.  Byrom  {1195),  6  T.  E.  379. 
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844.  Smuggling  in  fraud  of  and  without  the  consent  of  the  ^'•^ 
mmm  is  barratiy,  and  they  may  recover,  even  though  the  Samggling. 
ship  is  only  insured  by  the  pc^cy  "on  any  lawful  trade 
for  these  words  "lawful  trade,"  mean  the  trade  in  which 
the  ship  is  employed  by  her  owners,  and  not  any  unlawful 
oommeroe  in  whkh  the  captain  ma^  barratrously  engage 
without  their  concttrrence  (t).   Bu^llllough  the  owner  may 
not  have  directly  connived  at  the  smuggling,  yet  if,  by  his^^^^^ 
gross  negiigenoe,  aets  of  smuggling  have  been  repeatedly 
committed  by  the  nM^ners  aitesr  warning  and  within  a  verv^  ^iRp 
short  interval,  he  shall  not  recover  for  the  loss  occasioned  bv 
these  their  barratrous  acts.    Thus,  where  a  ship  had  three 
times  be^  seized  after  thtee  successive  trips  for  three  distinct 
acts  of  smuggling  by  the  crew,  the  owner  was  not  allowed  to 
recover  the  third  time  (u) . 

If  the  fAi^  is  yid^tly  carried  out  of  her  course  and  Matinousiy 
fraudolmitly  run  away  with  by  the  captain  and  crew,  this  is  ^j^f  ^ 
a  clear  case  of  barratry  from  the  moment  the  ship  is  so  bflroowne, 

or  purposely 

carried  out  of  her  course  {x) .  So  is  purposely  running  the  running  her 
ship  m  withoirt  tjiislifying  necessity  (,^),  or  frai^iil^dy  ^°'®* 
procuring  the  ship  to  be  condemned  and  sold.  In  this  latter 
instance  the  act  of  barratry  (as  a  "cause  of  action"  under 
the  Statuto  of  limitations)  dates,  not  from  the  p^od  at 
wf^fik  ike  master  abandoned  th6  voyage,  or  even  isom  ike 
condemnation  of  the  ship,  but  from  the  completion  of  the 
transaction  by  her  delivery  and  sale  (z), 

(t)  Havelock  v.  Hancill  (1789),  3  T.  K.  277. 

(w)  Pipon  V.  Ck>pe  (1808),  1  Camp.  434.  Lord  Ellenborough  said: — 
"  This  is  a  clear  case  of  crasm  negligentia  on  the  part  of  the  assured.  It 
was  his  duty  to  have  prevented  these  repeated  acts  of  smuggling  by  the 
crew.  By  his  neglecting  so  to  do,  and  allowing  the  risk  to  be  monstrously 
enhanced,  the  underwriters  are  discharged."  The  passage  in  the  text 
is  retained  from  the  2nd  edition,  p.  849,  but  it  is  doubtful  whether 
proof  of  mere  negligence,  or  of  anything  short  of  dolus,  would  now  be 
held  to  afford  the  underwriters  any  defence.  See  Trinder,  AiKlerson  & 
Co.  V.  Themes  &  Mersey  Co.,  [1898]  2  Q.  B.  114. 

(x)  Falknert^.  Bitohie  (1814),  2  H.  &  S.  290;  Brown  v.  Smith  (1813)» 
1  Dow,  849;  Bism     Beid  (1822),  6  B.  &  AM.  597;  1  D.  &  Byl.  207. 

(y)  Socfes  t>.  Tlionrtoii  (1817),  7  Taunt.  027;  1  Moore,  378,  8.  C. 

(z)  BStibeii  v.  Martin  (1808),  1  Ckmp .  588. 
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though  not 
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may  be 


Nonfeasance 


in  liiualiy . 


In  the  instances  just  mentioned  the  acts  of  the  captain 
were  manifestly  criminal  and  fraudulent,  and  to  the  prejudice 
ol  the  owmm;  but  evm  m  the  Abeenee  of  mioh  teudy  mis*- 
oondiMt  amoonting  to  gross  "malymation  hy  the  master  in 

his  office,  if  it  be  to  the  prejudice  of  his  owners,  may  amount 
to  barratry, 

TiraBy  ivhete  the  pilot  awoie  that  the  oiqitaiii)  who  had 

refused  to  sail  when  the  wind  was  fair,  persisted  in  doing 
so  contrary  to  his  directions  when  it  was  unfavourable,  and, 
still  ^imegtadrng  the  {olot's  instnietioiis,  oat  (he  eahlsy  so 
that  the  ship  drifted  on  the  rocks;  Lord  EU^borough  held 
that  this,  if  true,  would  amount  to  barratry  (a). 

.There  are  cases  in  whioh  to  do  nothing  may  be  as  eriminal 
aad  misohievwis  as  any  pontife  aets.  hi  s«oh  eases  there 
seems  little  doubt  that  the  wilful  nonfeasance  of  the  master, 
if  productive  of  mischief  to  the  owner,  would  be  barratrous. 

ThHSy  if  a  master  seea  aao^ifir  in  the  act  of  soattUag  or 
firing  the  ship,  and  wffl  not  rise  from  his  berth  to  prevent  it, 
he  is,  prima  facie,  chargeable  with  barratry;  for,  though  a 
mere  nonfeasance,  it  is  a  breach  of  trust,  a  fault,  an  act  of 
in^Kty  to  his  owners  (b). 

But,  short  of  this  criminal  degree  of  negligence,  no  loss 
occasioned  by  the  mere  ignorance,  incompetence,  or  careless- 
ness cf  the  master  can  constitute  an  act  of  barratry.  Thus, 
'*  onkss  aoocMiqMnied  with  fraud  or  crime,  no  case  of  devia- 
tion will  fall  within  the  true  definition  of  barratry  "  (c). 


846.  A  captain,  whose  ini 


OS  were  to  proceed  imme- 


But  deviatioii 

diately  imm  Lmidon  to  Jamaica,  having  been  carried  out  of 

S^S,*S^not  course,  instead  of  taking  his  direct  course  to  Jamaica,  bore 
^x^t^y-       up  to  Santa  Cruz,  which  was  then  in  sight,  where  his  ship  was 


(a)  Heyman  «.  Parish  (1809),  2  Camp. 

(&)  Per  Jolmson,  J.,  in  iihe  American  case  of  Patapsoo  Ina.  Oo.  v. 
Coolier  (1830).  3  Peters,  S.  C.  E.  222,  cited  1  Phillipe,  Ins.  s.  1074. 
Every  case,  however,  of  "  wilful  default "  within  the  meaning-  of  a 
statute  is  not  necessarily  bi^xat^;  QHil  v.  General  Iron  Screw  Co. 
(1868),  L.  R.  3  C.  P.  476. 

(c)  Per  Lord  Ellenborongh  in  Earle  v,  Bowcroft  (1806),  8  £ast,  130. 
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laid  under  embargo  and  condemned  as  prize.  The  jury  haT- 
ing  found  tbat  this  deviation  was  not  fraudulent,  tbe  Court 
bekL  it  not  barratrous.  Xiawr^ee,  J.,  said  that  he  knew  of 
no  case  in  which  it  ia  aaid  tiiat  the  act  of  the  captain  is  barra- 
trous merely  because  it  is  against  the  interest  of  the  owners;  ^ 
it  must 'be  done  with  a  criminal  intent;  the  jury  here,  having 
negatiyed  fraud,  had  negatived  criminality,  therefore  this 
was  not  a  barratrous  deviation''  {d). 

The  captain  of  a  convict  ship  sailed  from  London  for  Mistake  as  to 

meaning' 

Sydnfij,  with  orders,  after  discharging  his  convicts  there,  to  of  sailing 
proceed  thenoe      South  America,  taking  New  Zealand  on  b^ratiy." 

his  way;  some  time  after  he  had  arrived  in  Sydney  he  received 
fresh  instructions  from  his  owners,  directing  him  to  proceed 
at  onee  frmn  Sydney  to  the  East  Indies;  under  these  circum- 
stances the  captain  resolved,  contrary  to  the  letter  of  his  last 
instructions,  to  make  his  voyage  to  New  Zealand  and  back 
before  prosecuting  that  from  Sydney  to  the  East  Indies;  he 
sailed  aeo(»dingly,  and  tlie  ship  was  lost  on  her  return  from 
New  Zealand.  It  was  contended  at  the  trial  that  this  was 
barratry  in  the  captain;  but  Lord  Tenterden  told  the  jury 
&at  barratry  meant  an  act  of  the  master  in  fraud  of  his 
duty  to  his  owners,"  and  that  a  mere  mistake  by  the  captain 
as  to  the  meaning  of  his  sailing  instructions,  or  as  to  the 
best  means  4>f  carrying  them  into  effect,  could  not  amount  to 
barratry  (e).  ^ 

§47.  Where,  on  the  other  hand,  the  captain  deviates  from  AiUmr,  wlme 
the  proper  course  of  the  voyage  in  fraud  of  his  duty  to  his  devktL 
owners,  and  for  his  own  private  purposes  unknown  to  them,  "g^f^jj 
this  is  ail  act  of  barratry  from  the  moment  the  ship  is  oarried  ^  owa^. 
out  of  her  course. 

The  captain  of  a  ship  insured  from  London  to  Seville 
sailed  for  Guernsey,  out  of  the  course  of  the  voyage,  to  take 
in  brandy  and  ime  on  a  smuggling  adventure  of  his  own, 

(rf)  Phyn  V.  Royal  Exch.  Ass.  Co.  (1798),  7  T.  R.  506.  N.B.—From 
this  oaae  it  is  obvious  that  {nrad,  in  apealdiig  of  hvmtij,  meam  tfaei 
Mime  thing  as  criminality. 

(«)  BottooOfiy  V.  BovUl  (1826)^  5  B.  &  O.  210. 
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Sect.  847.  unknown  to  the  charterer  (who  was  oim&t  pro  hde  mee),  and 
the  night  after  sailing  sprung  a  leak,  which  compelled  him 
to  pat  back  and  ultimatelj  to  abandon  the  voyage:  this  was 
hM  by  LrOTd  Mansfield  to  be  a  dear  case  of  barratry  (/). 

So  where  a  captain,  having  received  orders  to  proceed  to 
Goooe  Bay  to  load,  made  an  arrangement  with  a  private 
i»di¥idiial  and  for  his  Ofwn  gain  to  make  two  voyages  to 
Cocos  Island,  250  miles  away,  witboat  tbe  knowledge  of  hia 
owners,  and  the  vessel  became  a  total  loss  during  the  second 
voyage  to  the  Maodj  it  was  held  by  Hamilton,  J .,  that  both 
Tbyagee  were  barralrom,  and  ^  the  ownm  wmie  ttoef ore 
entitled  to  recover  (g). 

Even  dropping  anchor  and  going  ashore  in  a  boat,  to  find 
a  maricet  for  his  own  private  advwiture  of  negroes  on  board, 
was  held  by  Lord  K^yon  to  be  bfyratfrf  in  the  captain, 
commencing  from  the  moment  of  his  first  going  out  of  his 
eonrse  fat  that  purpose  (ft). 

Or  delays.  UnreasMiaMe  deky  generally,  as  we  have  abready  se^, 
discharges  the  nnderwriter,  as  a  variation  of  the  risk;  bnt 
wh^  this  delay  is  employed  by  the  captain  for  the  purpose 
of  oommittahg  an  aot  of  barratry  (as  by  an  elaborate  forgery 
frf  all  the  ship's  doenments,  Ac.),  then  ike  delay  is  part  of 
the  barratry  for  which  the  underwriters  are  liable,  and  not  a 
deviation  by  which  they  are  excused  (i) .  "  Criminal  delay," 
in  fact,  as  expressed  by  Borrough,  J.,  "is  a  barratrous 
act"  (A:). 

Detention  of  the  ship  and  consequent  expense  owing  to  an 
incorreotaess  in  her  manifest  is  not  a  loss  by  barratry,  unless 
clear  proof  be  given  that  the  inocoreetness  was  wilful  (i) . 

Barratry  of  848.  If  the  captain  is  compelled  by  the  mutinous  violence 
tiw  nttimm.  ^  deviate  from  his  course,  though  in  the  teeth  of 

(f)  YaHejo  v.  Wheeler  (1774),  1  Ck)wp.  143;  S.  C,  Lofft,  645. 
(y)  Ifents,  Decker  &  Co.  v.  Maritime  Ins.  Co.  (1909),  15  Com.  Cas.  17. 
(A)  Roe*  V,  Hunter  (1790),  4  T.  R.  33. 
(t)  Roscow  p,  Cfomm  (1819),  8  Taunt.  684. 
(k)  Ibid.  ^ 
(I)  Bradford  v.  Le?y  (1826),  By.  &  Mood.  331;  2  C.  &  P.  137. 
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express  instructions  to  the  contrary,  this  will  neither  be  such  Btot, 
a  deviatiim  as  to  disdiacge  the  underwriters,  nor  will  it  be 

''barratry  of  the  master,"  although,  as  it  seems,  it  would 
be  barratry  of  the  mariners  {m) . 

There  have  not  been  many  dedsions  as  to  what  will 

amount  to  barratry  by  the  mariners;  but  it  seems  quite  clear 
that  when  any  crime  or  fraud  attended  by,  or  producing,  the 
loss  or  deBtruetkm  <^  the  ship  be  committed  by  the  marinefs 
under  such  oironmstanoes  of  violence  or  treachery  that  it 
could  not  have  been  prevented  by  the  prudence  or  vigilance 
of  the  ownw  or  of  the  master  or  his  agent,  this  will  be  a  loss 
by  banratoy  of  ihe  maiinm.  On  the  contrary,' if  the  owner 
or  master  might  with  ordinary  force  or  reasonable  vigilance 
have  prevented  it,  this  will  not  be  a  loss  by  barratry  of  the 
mariners,  as  we  have  seen  in  the  case  where  the  ship  was 
confiscated  for  r^ieated  acts  of  smuggling  committed  by  the 
crew  (n),  *     '  • 

Where  the  crew  overpower  the  captain  or  constrain  him  to 
consent  to  their  proceedings,  the  same  acts  would  be  barratrj- 

in  them  as  in  the  master. 

Thus,  where  four  of  the  mariners  conspired  with  some 
prisoners  of  war  on  board  and,  having  overpowered  the 
master  and  the  rest  of  the  crew,  ran  the  ship  ashore,  where 
she  was  captured;  as  it  appeared  that  the  owners  and  master 
had  not  been  guilty  of  any  gross  negligence  in  failing  pro- 
perly to  secure  the  prisoners  on  board,  this  was  held  to  be  a 
loss  by  the  barratry  of  the  mariners  (o).  And  the  judgment 
was  the  same  inja  case  where  only  one  of  the  crew,  conspiring 


(w)  See  the  case  of  Elton  t?..Brogden  (1747),  a^s  reported  in  2  Str. 
1264,  and  commented  upon  by  Lord  Mansfield  in  Vallejo  v.  Wheeler 
(1774),  1  Gowp.  164;  by  Lord  Alvanley  in  the  case  of  Be  Feise  v. 
Siephem  (1800),  at  the  Oookpit,  as  eitod  Marshall,  Ins.  523,  n.  (6); 
and,  lastly,  by  Sir  James  Mansfield  in  Soott  v.  Thompson  (1805), 
I  B.  k  P.  N.  B,  186,  sal  1  PArii,  Ins.  IH. 

<«>  Hpon  «.  Gope  (1808),  1  CSmnp.  484,  anU,  s.  844. 

(o)  Toahnin  v,  Andonon  (1808),  1  Taunt.  227;  Toolmln  «.  Inglis 
(1808)j  1  Qmt, 

A.— Tot.  n.  18 
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By  and 
against  whom 
teBmtryis 


xnth  some  pris^mm     war  on  bo«fd,  fwfoed  the  and 

the  rest  of  the  crew  ashore  and  ran  away  with  the-ship  (p). 

Tk»  rule,  in  fact,  is  that  where  the  cause  of  the  loss  is  a 
supmor  foice,  <Hr^iiiatiiig  with  the  otbw,  the  uiMtewritttw, 
are  liable  as  for  barratry  by  the  mariners.  / 

840.  We  now  proceed  to  consider  by  and  against  whom 
barratry  may  be  oraamiitod. 

As  we  have  already  seen,  it  is  part  of  the  very  definition  ei 
barratry  that  it  is  an  act  done  by  the  master  and  mariners  in 
fraud  ol  their  duty  to  their  owner*— i.e.,  dther  the  parties 
who  are  general  owners  of  the  ship,  or  tiie  lighten,  mho, 
under  the  terms  of  the  charter-party,  are  her  special  owners 
for  the  Toyage. 

No  act,  therefore,  can  be  barratrous  which  is  sanelioiied  i»r 
authorized  by  those  who  are  either  the  absolute  owners  of  the 
ship, «  her  ownom  l«  the  Toyage.   "  For,"  as  Lord  Mans- 
Md  says,  "  nothing  is  so  dear  as  that  no  man  can  complain 
•of  an  act  to  which  he  himself  is  a  party  "  {q) .  And  in  another 
place  he  says:  "  Barratry  is  something  contrary  to  the  duty  of 
the  master  and  marinm  in  the  relatimi  in  which  they  stand 
to  the  owners  of  the  ship .  An  owner  cannot  commit  barratry; 
he  may  make  himself  liable  by  his  fraudulent  conduct  to  the 
owner  ol  the  goods,  but  not  as  for  barratry;  and,  besides, 
barratry  cannot  he  committed  against  the  owaer  with  his 
consent "  (r) . 

860.  Up(A  these  {urinciples  it  has  oeen  decided  in  the  two 
f  oHowing  cases  that  the  own^  ol  the  goods  emaU  recover 

as  for  loss  by  barratry  in  respect  of  any  act  of  the  master, 
however  criminal,  that  is  sanctioned  by  the  owner  of  the  ship. 


(py  Hvdn  V.  TWirtcm  (ISli),  Holt't  N.  P.  30. 
(q)  Cowp.  155. 

(r)  Per  Lord  Mansfield  in  Nutt  v.  Bourdieu  (1786),  1  T.  R.  323. 
This  refers  to  the  case  of  sole  owners:  a  part  owner  may  commit  barratry, 
P^jst,  §  852.  Jones  v.  Nicholson  (1854),  10  Exch.  28;  Small  v.  U.  K. 
Marine  Ins.  Assoc.,  [1897]  2  Q.  B.  42,  311.  And  in  America,  PhoBoix 
lc».  Co.  V.  Moog  C1884),  78  Ala.  284. 
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Stamma,  the  plaintiff,  shipped  goods  on  board  a  vessel 
which,  by  the  bill  of  lading,  was  to  sail  with  them  straight  Owner  of 

'  •  ,        goods  caniiot 

from  Falmouth  to  Marseilles,  and  insured  them  for  the  direct  recover  as  lor 

voyage;  learning  afterwards  that  the  ship  was  to  touch  at  ba^tr^in 
Genoa,  Leghorn,  and  Naples  before  putting  into  Marseilles,  ^^^^^^ 
he  protested  against  it;  nev^^less,  the  ship,  by  the  owner's  by  the  owner 

f*  -t  i^t  ^*  ship. 

directions,  did  put  into  these  ports  first,  and  was  blown  up 
by  a  Spanish  ship  on  her  way  back  to  Marseilles.  The 
plaintiff  claimed  to  recover  for  this  as  a  "  loss  by  barratry 
but  it  was  held  that  he  could  not  do  so,  as  the  master  had 

acted  consistently  with  his  duty  to  his  owners,  and  with  tiieir 
yrivity  (*). 

The  master  id  a  Fr^ieh  ^p,  at  the  instigation  and  by  the 
direction  of  his  owner,  fraudulently  signed  false  bills  of 
lading,  by  which  he  made  goods  that  had  been  originally 
ecmsigi^  to  imol^r  ^tm  deliverable  to  the  house  of  which 
his  owner  was  a  partner,  and  the  goods  under  these  false 
bills  of  lading  were  delivered  to  his  owner's  firm  and  never 
paid  for.  The  shipper  of  the  goods  sought  to  recover  their 
value,  alleging  a  loss  by  barratry;  but  Lord  Mansfield,  on 
the  principles  above  laid  down,  held  that  he  clearly  could 

not  do  so  (0- 

861.  Upcm  the  same  principle.  Lord  Ellenborough  held  Owners  of 
that  the  owner  of  a  ship  which  had  been  chartered  for  a  ^vSTs^for 
voyage  could  not  recover  under  a  count  for  barratry  for  a 
loss  occaaoiied  by  an  illegal  act  of  the  charterer's  agent,  in  respect  of 

1-  XT  4.U    *  done 

which  per  se  would  have  amounted  to  barratry.    Hobbs,  the 

general  owner  of  a  ship,  chartered  her  for  the  voyage  to  * 

Woodman,  who  covenanted  to  pay  Hobbs  3,600Z.  in  case  of 

loss;  Woodman  addressed  the  ship  to  Kendal,  whose  ordm 

he  desired  the  captain  implicitly  to  obey;  the  captain,  in 

compliance  with  this  direction,  took  in  smuggled  goods  seia||g|^ 

(»)  Stemma  v.  Bum  (1748),  2  Slar.  1178.  See  Hie  mmoAa  td  Loi^ 
JEOodMnioiii^,  8  Em^  186, 186. 

(0  -Smp,  BoMte  am),  1  T.  E.  823. 
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8«ct.  851.  im  hmaA  by  E^did,  tot  whidi  the        was  seized  and 
eondemned. 

Lord  EUenborough  held  that  Hobbs  could  not  recover  as 
iiwr  a  lorn  by  htmJtey^  ^  Um  being  by  ooBstraotioii  imput* 
able  to  himself. 

"  If  1  give  the  dominion  of  my  ship  to  a  charterer,"  said 
MaliCidship,  '*  bis  aels  m  my  aets:  and  in  this  ease  Koidal^ 
whose  orders  the  master  implicitly  obeyed,  ax)Oording  to  bis 
instructions,  was,  in  point  of  law,  the  agent  of  the  plaintiff, 
neref ore  the  loss  aroe  from  fdHowing  his  own  orders,  and 
^re  is  no  pretence  lor  impating  it  to  barratry  "  (tc). 

A  master  who  852.  Upon  the  same  principle  it  is  clear  that  barratry 
^^^m  b©  mmnitted  by  a  maste  who  is  himself  owner  of 

the^^ssel.  If ,  however,  Uiere  be  Ay  quesdon  whfith«r  he  i» 

owner  or  not,  it  lies  upon  the  underwriters  to  show  that  he  is 
to:  it  is  sufficient  for  the  assured  to  have  made  out  an  act 

Where  the  captain  was  general  owner  of  the  ship  which  he- 
had  bottomried  and  mortgaged,  but  of  which  he  still  had  the 
eontit^  and  navigatioa.  Lord  Hardwieke  hekl  that  he  oould 
not  commit  barratry  so  as  to  give  the  assured  on  goods  a 
claim  against  his  underwriters,  as  for  a  loss  by  barratry  (y) . 

So,  where  master  had  given  his  prtMsissory  note  lor  the 
amount  of  the  purchase-money  of  a  vessel,  which  was  indorsed 
by  another  person,  to  whom  the  bill  of  sale  was  made  out,  and 
in  idiose  name  the  ship  was  registered  as  a  cdlateral  security  r 
it  was  held  in  the  United  States  that  Ihe  master  undOT  Ihese 


(n)  Hobba  v.  Hannam  (1811),  3  Gamp.  In  Selw.  N.  P.  976, 

9tti  «d.  MS.,  a  case  of  Boutflower  v.  Wilmer  is  cited,  in  which  the  point 
decided  was,  that  the  owner  may  recover  for  an  act  of  barratry  oommittod 
by  the  master  with  the  privity  of  the  freighter;  but  the  disfcliMjtioji 
between  these  two  cases,  supposing  both  can  be  supported,  mxusb  depend* 
on  the  terms  of  the  respective  chartor-partieB^  wkScii  9xe  not  glv«i  in- 
either. 

(ar)  Bow  V.  Himter  (1790).  4  T.  a.  88. 

(y)  Lewhi  V.  SiMK>  (1742),  MMnnM't  Diet.  arl.  AamifMiee^ 
p.  147. 
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circumstances  was  to  be  considered  as  the  owner  of  the  ship^  Sect, 
and  thmfore  could  not  commit  barratry  {z). 

The  fact  that  the  captain  is  also  supercargo  or  consignee  of  But  barratrj- 
the  goods  will  not  prevent  the  owner  of  the  ship  or  the  owner  JJJJ,^^  |^ 
of  the  goods  fxcm  reooveriiig  for  loss  occasioned  by  his  barra-  captain, 

.  though 

trous  acts  done  in  fraud  of  his  duty  as  master  (a) ;  for  they  supercargo  or 
are  not  committed  by  the  captain  in  his  character  of  con-<  Jfa^^^^Ss;. 
signee  or  sapneargOy  but  in  his  character  of  master  of  the 
vessel,  a  character  which  he  cannot  lay  aside  until  the  entire 
completion  of  the  risk  (6) . 

But  b(yrratry  may  be  committed  by  a  master  who  is  part  and  by  master 
owner.  Hence,  where  the  master,  being  part  owner,  sold  the  ^er.^ 
ship  and  cargo,  and  appropriated  the  proceeds  to  his  own, 
use,  it  was  held  that  this  was  a  loss  insured  againsti  by  the 
words  "  hmrratry  of  the  master,"  and,  per  Martin,  B:,  also  by 
the  words  "all  other  perils,  losses,  and  misfortunes  "  (c). 
Similarly  it  has  been  held  that  an  act  of  a  master  who  is  part 
ownar^  which  would  be  barratrous  as  against  his  co-owners., 
may  be  equally  barratrous  against  the  mortgagee  of  his 
interest  in  the  ship :  for  instance,  where,  as  master,  he  occupies 
a  position  of  trust  in  rdUktion  not  only  to  his  co-owners,  but 
also  to  his  mortgagee  {d). 


are 


853.  Barratry,  as  we  have  seen,  is  an  act  prejudicial  either  wheu 
to  the  general  owners  of  the  ship  or  to  the  charterers,  when,  ^^^^ 
mider  the  terms  o£  the  ehart^-party,  the  latter  acquire  such 
an  interest  in,  or  control  over,  the  ship  as  to  make  them  tobairatry:'' 
owners,  in  relation  to  the  master  and  mariners,  for  the  voyage. 

The  question  when  charterers  can  he  considered  owners  in  This  depends 


on  the 


(«)  Baray  V.  Lcmkuuw  Ins.  Ck».  (1^),  11  Ifartiii,  N.  S.  630,  cited 
1  FMUips,  8.  1088. 

(a)  Earle  v.  Bowcioft  (1806),  8  Ea8t»  126. 

(b)  1  Emerigon,  c.  xi.  s.  3,  p.  370;  and  see  the  American  cases: 
Kendrick  v.  Dekfield  (1804),  2  Caines,  67;  Ckx)k  v.  Commercial  Ins. 
Co.  (18U),  11  Johnson,  B.  40,  cited  1  PhilUpa,  Ins.  a.  1080.  See  alao 
4  Boulay-Paty,  76. 

(c)  Jonas  V.  Nicholson  (1854),  10  Exch.  28;  23  L.  J.  Exch.  330. 

(d)  Small  V.  U.  K.  Marine  Mutual  Ins.  Assoc.,  [1897J  2  Q.  B.  42, 
811  (C.  A.). 
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Mwst.  853.  relation  to  barratry  depends  mainly  upon  the  true  construo- 
construction  tion  and  effect  of  the  whole  of  the  charter-party,  and  cannot 
ofAe chart..  ^ ^^t^^^^ by j^eral rules. 

854.  C^ai^r-partie8,a8fftr  asidbtes  to  thedoimmonl^^^ 
confer  over  the  ship  upon  the  chartoror,  arc  of  three  kinds: 

1.  Either  the  contract  is  locatio  operis  vehendarmn 
merdunt-tk  mere  ooveiiaat  to  carry  the  charterer's  goods  in 
the  owner's  ship,  either  at  a  gross  sum  or  so  much  per  ton,  &o. ; 
or,  2.  It  is  locatio  navis  et  operarum  magistri  -  A  letting  of 
the  ^ip  in  a  alttto  ^  iot  the  purpose  of  mercantile  adventure, 
i.e.y  with  the  master  and  mariners  <m  board,  as  well  as  all 
other  means  necessary  for  her  navigation;  or,  3.  (which  is  a 
much  kes  frequent  case)  It  is  locatio  navis— on  absolute 
dmsdm  of  the  ship  herself  idth  hex  furniture  and  apparel^ 
leaving  the  master  and  mariners  to  be  hired,  paid,  and 
victualled  by  the  charterer. 

Now,  in  the  first  and  last  of  these  cases  the  question  of  the 
charterer's  ownership,  in  relation  to  the  master  and  mariners, 
presents  no  difficulty.  In  the  first  place  it  is  quite  clear  that 
he  has  no  such  ownmhip,  the  entire  possession  of  the  vessel 
and  the  management  and  control  of  the  captain  and  crew 
testing  entirely  with  the  general  owner.  In  the  last  case  it 
U  equally  clear  that  the  charterer  is  vested  with  the  absolute 
domiBiaaol  the  shi^  for  the  voyagey  and  stands  in  relation  of 
owner  to  the  captain  and  crew,  whom  he  a^^ints  and  who 
act  under  his  control. 


l^Senltjm 

oases  where 
the  chartei- 
purtj  is  a 
letting  of  the 
ship  for  the 
voyage,  with 
theserrioMol 


9U.  It  is  in  the  leeoiid  ease  thal^  the  difficulty  has  mainly 
arisen.  With  regard  to  this  class  of  charter-parties,  it  may 
be  laid  down  that  wherever,  from  the  whole  tenor  of  the 
iastromenty  without  paying  any  undue  regard  to  paitLcular 
expressions,  such  as  "  demise  and  let,"  &o.,  it  may  fairly  be 
collected  to  have  been  the  intention  of  the  parties  that  the 
t^Arterer  ahoukl  have  the  substantial  control  and  exclusive 
use  of  ^  i^p  f  <Hr  the  voy  age-Hliis  will  eonstitnte  him  own^ 
pro  hoc  vice  (at  all  events,  in  relation  to  barratry),  although 
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the  master  and  crew  may  be  appointed  and  paid  by  the   Sect.  855. 

general  owner.   The  possession  or  control  thus  exercised  by 

the  general  owners  over  the  master  and  mariners,  such  as  it 

is,  being,  in  the  words  of  Lord  EUenborough,  "  not  retained 

by  them  in  order  to  restrain  or  interfere  with  the  full  and  free 

vm  of  the  ship  which  they  have  let  to  hire  for  a  term,  but  as 

subsidiary  and  subservient  to  such  use  "(e). 

856.  Without  further  reference  to  the  cases  on  the  general 
questicmi  we  proceed  to  examine  those  in  which  the  question 
has  been,  whether  the  charter  is  so  far  ccmstituted  owner  for 
the  voyage  as  that  barratry  may  be  committed  against  him 
by  the  master  and  mariners,  even  with  the  privity  or  instru- 
mentality of  the  general  owner. 

In  the  first  case,  that  of  Vallejo  v.  Wheeler,  Willes,  the  Valiejo  r. 
general  owner  of  a  ship,  had,  through  Brown,  his  captam, 
eharteted  ■  her  to  Ds^win  for  a  voyage  from  London  to 
Seville  (/) .  Darwin  put  her  up  as  a  general  ship,  and  several 
merchants,  amongst  others  the  plaintiff,  sent  goods  by  her, 
ioc  which  they  were  to  pay  freight  to  Darwin:  the  terms  of 
the  charts-party  are  not  set  out,  but  it  seems  that  the  master 
and  mariners  were  hired  and  victualled  by  Willes,  the  general 
owner. 

Ob,  the  voyage,  the  master,  with  the  privity  of  Willes,  the 
general  owner,  but  without  the  knowledge  of  Darwin,  the 
charterer,  put  into  Guernsey,  which  was  out  of  his  course,  to 
mn^ggk  wine  and  brandy  mi  a  private  adventure  of  his  own: 
immediately  after  sailing  from  Guernsey  the  ^p  sprung  a 
leak,  to  repair  which  she  was  obliged  to  put  into  Dartmouth, 

(e)  Per  Lord  Ellenbcrough  in  The  Trinity  House  v.  Clark  (1815), 
4  M.  &  S.  288.  See  Maclachlan,  Shipping,  5th  ed.  283,  374  ct  seq.; 
Carver  on  Carriage,  ss.  112—117,  who  points  out  that  the  test  usually 
is,  whose  servants  are  to  be  in  charge?  This  is  so  with  respect  to  liAbility 
under  contraete  of  carriage;  but,  as  appears  from  the  oaaes  of  Vallejo 
V,  Wheeler  and  Soares  v^^Wnion,  whieli  are  referred  to  infru,  a  less 
test  is  ap^etfHMHBto  p<dieieB  of  Insaranoe. 

(J)  l^e  names  MeilMHIpi^  the  report  in  Covper;  but  the  error  is 
eerrecM  by  Balkr,  J.,  Ind  been  one  of  the  eonnsel  in  the  eaasei  in 
Nntt  V.  BdNudiea  (1786),  1  T.  B.  828. 
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'••ot.  856.  and,  in  proceeding  thence,  she  received  further  injuries,  by 
which  she  was  totallj  disabled  from  completing  her  voyage, 
and  the  goods  were  much  dunaged. 

Lord  Mansfield  held  that  this  act  of  the  master's,  although 
done  with  the  privity  of  the  general  owner,  yet  being  com- 
mittod  w^oiil  the  knowledge  id  Darwin,  the  chart^DW,  who, 
under  the  oironmstanoes,  was  owner  for  the  voyage,  was  an 
act  of  barratry,  for  which  the  assured  on  goods  might 
feoaver(^). 


9. 


mi.  hk  ihd  next  oase^  Soares,  of  Londim,  agreed  hy 
charter-party  with  Fontes,  the  owner  and  ewnmander  of 
a  Portuguese  brig,  that  the  ship  should  take  on  board,  at; 
Psroaii,  in  Russia,  on  aoeouut  of  Soares^  100  tons  of 
flax,  to  be  ddiirwed  at  Oporto;  Soares  to  be  at  liberty, 
if  they  chose,  to  fill  her  up  with  goods,  over,  and  above  the 
100  tons,  otherwise  the  captain  might  fill  her  up.  The  ship 
was  not  diartered  at  a  gross  sum'f<Hr  the  yojn^,  but  Ir^ht 
was  payable  at  so  much  per  ton.  The  master  and  crew  were 
hired,  paid,  and  victualled  by  the  owner.  The  ship,  com- 
inaiidtd  lor  the  TOjmge  by  Goayea»  a  Portuguese,  was  entirely 
filled  up  at  Pemau  with  as  many  goo&  as  she  oould  huM  by 
the  agents  of  Scares,  the  charterers.  On  her  voyage  from 
Pcmau  to  Oporto  she  was  compelled,  in  consequence  of 
aea-damage,  to  put  into  Deal,  where  Fontes,  the  owner,  came 
on  board,  and  took  the  management  of  her,  and  shortly  after- 
ward, Gouvea  assenting,  wilfully  ran  her  ashore,  by  means  of 
which  the  eai^  was  wholly  lost. 

The  Court  of  Common  Pleas,  presided  over  by  Gibbs, 
0.  J.,  held,  that  as  Scares,  the  charterers,  had  completely 
filled  up  the  ship  with  iheix  own  goods  at  Pemau,  the 
riiip  must  thoioelorUi  have  hem  ocmsidered  as  under  their 


(g)  VaUejo     WMer  (1774),  1  CWp.  148;  8,  C, 
laI«ft,e4S.  lAMdM«.P«vte(im)»lAi9.iX.C.4»,HaaMii,  J., 
•ens  «»  iMive  laid  dim  the  goBflsal  r«ls  iiuii  if 
di^  Willi  tiie  piii^  of  tiie  ahipowBor,  tius  is  aa  aet  of  faanratiy  as 
nipMii  Ite  cfatfiMM-*  foSiif  wkleh       learned  mfmiim  spMM  ia 
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complete  control;  "  they  had  a  right  to  require  that  she  should  Sect.  8S7. 
then  proceed  without  the  control  of  any  other  person,  except 
themselves,  to  her  place  of  destination."  At  the  time  of  the 
loss,  accordingly,  they  were  exclusive  owners;  and  the  act 
which  produced  the  loss  having  been  committed  without  their 
concurrence,  though  with  the  connivance  of  the  general  owner, 
was,  as  against  tiiem^  hemtty  (h). 

This  case,  therefore,  decides  that  whenever  charterers  are  Bansatej  as 
so  circumstanced  at  the  time  of  loss  as  to  have  a  right  to 
the  complete  control  and  management  of  the  ship,  they  are 
owners  for  the  purposes  of  barratry,  and  barratry  may  be 
committed  against  them  with  the  connivance  of  the  general 
owners  (i) . 

The  principle  of  decision  adopted  in  the  American  cases  on 
this  subject  appears  to  be  somewhat  from  our  own,  ^ 

and  the  charterer  there  seems  not  to  be  considered  owner  for  ^ 
the  purposes  of  barratzj,  except  in  those  comparatively  rare 
cases  where  the  ship  is  absolutely  demised,  and  the  master 
and  mariners  are  hired,  paid  and  victualled  by  him  [k). 

858.  Loss  by  barratry  seems  to  form  an  exception  to  the  Rule  of  causa 
general  rule  of  canta  proxima  non  remota  spectatur  :  it  is  not  ^{^geJ^  ^ 
necessary  (in  fact,  it  hardly  ever  is  the  case)  Hiat  the  barra- 
trous  act  should  be  the  proximate  cause  of  the  loss;  if  there  bamtiy. 
have  been  barratrous  condud;  on  the  part  of  the  master  and 
mariners,  and  a  loss  subsequently  happens  as  a  remote,  though 
not  as  a  direct,  consequence  of  the  act  of  barratry,  or  if  the 
barratrous  act  have  only  been  a  co-operative  cause  of  loss,  in 
eon  junction  with  some  'other  peril,  this  is  still  enough  to 
entitle  the  assured  to  recover  under  a  oount  f <wr  barratry. 


(A)  Soai«B  V,  Tborntoo  (1817),  7  Tamii.  627;  8.  C,  I  Moore,  378. 

(0  This  MaAeraeai  is  Amenld's,  2iid  ed.  p.  861 ;  but  inaamiieh  as  the 
faete  ^  tlie  ease  Aam  that  tiie  **  emitiol  and  maaagemeat "  of  tlie  vessd, 
ia  \he  otdinMxj  sense  id  iiiose  WMds,  wece  not  in  the  eharteremr,  }mk  in 
the  owner,  the  dsfdneii  appean  te  be  somewbat  nnaatislactoiy. 

(k)  See  the  American  decisions  eoUeetod  and  oommmted  upon  by 
Pbillips,  Ins.  vol.  i.  a.  1083.  Paraons,  however,  chiefly  relies  on  the 
English  cases  citeil  above,  and  states  the  law  to  be  as  laid  down  in  the 
text.  1  Pa]»ons«  Ins.  572. 
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Indeed,  it  might  be  inferred  from  the  language  of  Lord 
Man^dd,  in  VaUejo  f^.  Wheels,  that,  eften  though  the  mh^ 

sequent  loss  be  not  in  any  degree  referable  to  the  act  of  bar- 
ratry, still  the  loss  may  be  recovered  as  a  loss  by  barratry  (/);' 
but  it  must  be  rwemberod  that  the  case  was  (me  of  ham- 
tfoos  deviation;  and  beeideB,  as  his  LcMrdship  himself  adds, 
"  there  was  a  great  deal  of  reason  to  say  that  the  loss  sustained 
was  in  ccmsequence  of  the  fraudulent  deviation  "  (^)- 

Tlie  taie  posilaaa  se^s  to  be,  that  the  loss  ought  to  be 
referable,  at  all  events,  in  the  way  of  remote  consequence,  to 
the  prior  act  of  barratry,  although  not  necessarily  in  the  way 
of  immediate  Mid  difeet  effeot  (»). 

(0  Wliethcar  ^  kes  happened  in  the  ad  of  barratry  (ttiat  ia,  during 
the  fraaiokni  voyage),  or  aflw     is  immaleriiid.  Go«rp.  155. 
(m)  1  €kmp.  m  . 

4.  («>  Hub  pMMfe  is  1  ftalnsd  feoaa  ^tm  2nd  edition  of  this  work  (p.  862), 
and  iras  aooepted  m  a  eorreet  statement  of  the  law  by  Field  and  Cave,  J  J., 
and  by  Tx>rd  Coleridge,  and  Brett  and  Cotton,  L.J.T.,  in  delivering  their 
jadgBieats  in  the  Queen's  Bench  Division  and  the  Court  of  Appeal,  in 
the  case  of  Corry  i\  Burr  (1881),  8  Q.  B.  D.  313,  and  9  Q.  B.  D.  463. 
In  the  House  of  Lords,  however,  Lord  Blackburn  (8  App.  Cas.  at 
p.  398)  took  the  opportunity  of  expressing  his  opinion  that  there  is  no 
authority  for  such  a  rule  other  than  that  of  this  text-book,  and  that  the 
instances  here  given  in  support  of  it  are  all  more  properly  to  be 
explained  as  cases  in  wliich  the  Courts  thought  tiiat  the  caoae  of  loss 
was  barratry^  and  liiat  tiie  eoBseqnenoe  for  wfaieh  tiie  parties  were  eiitttkd 
t»  iadcBinity  iras  not  a  ftoie  eonseqneiiee.  Lord  Brsoiii^,  in  the 
sane  ease  (at  p.  nersty  expressed  a  dosdbt  ea  the  point.  Not^ 

witetanduv  Loid  Bladdbnm's  dissent,  it  is  sal»iitted  that  the  oases 
xtietitA  to  eaimot  aatislaetorily  be  explained  if  the  rule  of  causa  pi  oxima 
is  to  be  rigidly  adhered  to.  Thua,  in  addition  to  the  cases  cited  below, 
in  Earle  v.  Boweroft  (1806),  8  East,  126,  it  seems  difficult  to  say  that 
the  loss  was  directly  occadcmed  by  the  miaconduct  of  the  master  in 
iUegally  trading,  for  i^ere  would  have  been  no  loss  but  for  the  sub- 
eequent  seizure  and  condemnation  of  the  vessel.  And  in  Vallejo  v. 
Wheeler  Qtibi  supra),  and  in  Mentz,  Decker  Co.  v.  Maritime  Ins.  Co., 
Ltd.  (1909),  15  Com.  Cas.  17,  it  is  only  by  a  stretch  of  language  that 
the  loss  can  be  said  to  have  been  proximately  due  to  the  barratrous 
deviation:  xx,  was  proximately  caused  by  perils  of  the  sea.  And  iij 
Cory  V.  Burr,  where  the  facts  were  that  the  ship  was  seised  by  SpaniA 

I  revenue  officers  in  conseqnence  of  the  barraiteoas  aot  of  the  captain  in^ 
smuggling.  Lord  Slaekbnm  himself  agrees  tint  tiie  hws  was  not  proadl' 
mMtj  dm  to  tiie  banatry,  b«t  to  the  seosre.  But  inssmweh  as  on  very 
mimMmw^  ^  ^skillff  lA  EotIo  V.  BowoH^  recovered  <m  a  eoont  fiKT 
hartatry,  it  is  ai»H8^  to  miderstiaa  how  it  em  isir^  bossid  ^tat 
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4    859.  Where,  hoAvevei  ,  other  perils  have  proximately  caused  ^\ 
'  the  loss,  it  may  be  recovered  uuder  a  count  alleging  it  to  be  ^°^^^J^^ 
bv  those  pmls,  tliotigh  barratry  may  have  been  a  co-operative  has  been 

^  .  proximately 

or  conducing  cause.  canned  by 

Thus,  if  a  ship  were  dashed  to  pieces  by  the  winds  and  ^^^^jy 
waves,  owing  to  drifting  on  the  rocks,  in  consequence  of  the  by  barratry, 
barratrous  act  of  <lie  captain  in  cutting  hsx  cable,  Hiifl  mig^it 
be  recovered  either  as  a  loss  by  perils  of  the  seas  or  a  loss  by 
barratry  (0). 

So,  where  a  ship  was  ci^ptured  by  the  enemy,  through  a 
barratrous  agreement  between  her  captain  and  the  captain  of 
the  enemy,  Lord  Ellenborough  held,  that  this  might  be 
recovered  eitiier  as  a  loss  by  capture  or  a  loss  by  barratry  (p) . 

Where  goods  wotc  seized  in  consequence  of  the  captain's 
barratrous  breach  of  blockade,  it  was  held  that  the  foreign 
sentence  by  which  they  were  condemned  as  enemy's  property 
could  not  prw«it  the  pkintii  from  recovering  as  for  a  loss 
"by  barratry;"  for,  even  if  tlie  sentence  were  conclusive 
of  the  fact  of  enemy's  property,  still  it  was  by  the  barratrous 
act  of  the  captain  that  the  goods  had  assumed  that 
character  (g^). 

But  a  foreign  sentence,  stating  the  ship  to  have  been  seized 
for  breach  of  blockade,  is  not  conclusive  evidence  of  barratry; 
for  the  breadi  of  blockade  might  have  been  committed  by  the 
captain  in  ignorance  and  without  intention,  or  in  obedience  to 
his  owner's  orders,  in  which  case  it  would  be  no  barratry  (r). 

The  doubt  eicpxessed  in  this  case,  whether  the  assured  could 
recover  in  respect  of  a  seizure  occasioned  by  a  barratrouB 
breach  of  blockade,  without  a  count  for  loss  by  barratry, 
seems  answered  in  the  affirmative  by  the  cases  of  Heyman  v. 
Paridi  and  Arcangelo  t;.  Thompson. 

is  no  authority  for  the  proposition  that  the  rule  as  to  proximate  cause  ^ 
is  less  stringently  applied  to  eases  of  tiiis  nature.  The  Marine  Insoranoe 
Act,  however  (s.  65  (1)),  recognises  no  such  di8tinoti<m. 

(0)  Heyman  w.  Parish  (1809),  2  Gamp.  149.   See  ant»,  §  822,  where 
it  ifl  p<»nted  out  that  ihere  may  be  more  than  one  caum  proxinm  of  a  hmO, 

(p)  Areangdo  v.  Thompacm  (1811),  2  Camp.  620. 

ig)  Goldeohmidt  v,  Whitmore  (1811),  3  Taunt.  508. 

(r)  Everth  v,  Hannam  (18U),  6  Tauni.  376;  2  Marahall,  72. 
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other  perils, 


AppKealMm 

the  ^miein 


If,  indeed,  the  loee  be  merely  \mmbtom,  the  mmb  would 
be  d^efent;  than,  the  aeeured  could  not  recover  for  loss 
«««ed  by  a  fraudulent  sale,  or  by  running  away  with  the 
^Inp,  except  under  a  count  for  banatoy  (»). 

860.  The  underwriter  also  uadertakes  to  protect  the  aasund 
agauurt  all  other  periK  hm^  and  mirfortunes,  that  have  or 
shiOloome  to  the  hurt,  detriment,  or  damage  of  the  said  goods 
and  mawdiandises,  and  ship,  &o.,  or  any  part  theroof." 

This  gwMwl  «d  .weeping  ohraee  "indndee  only  perils 
"uiakr  m  kind  to  the  perils  specifically  mentioned  in  the 
poUcy  (t).  Moreover,  it  does  not  enable  the  aenued  to 
recover  for  a  loes  specifically  excepted  by  other  words  in  the 
fviitsy  («). 

Thus,  Lord  Ellenborough  held  in  the  fiirt  OMe  in  whiA- 
th.s  clause  came  before  the  Ckmrts  that,  where  one  British 
ship  h«I  fiwd  upon  aad  sunk  andther,  mistaking  her  for  m 
«iemy,  this,  though  not  a  loss  by  perils  of  the  seas,  yet  fell 
within  the  scope  of  the  general  oU«se,  and  was  reeoverable 
under  a  ooBBt  in  the  dedawtion,  specially  stating  the  cause 
of  Ices  as  tt  reaOy  occurred  (x). 

So  where  dollars  w»e  thrown  mrorboard  by  the  master  at 
the  moment  «f  being  captured,  to  prevent  them  falling  into 
t»  iMds  of  tiie  Miemy,  the  Court  held,  that  though  this  was 
not  a  pern  of  the  seas,  and  probably  not,  stricUy  speaking 
a  loss  by  jettison,  yet  it  dearly  fdl  within  the  scope  of 
the  gmnl  daose  (y).  And  where  a  ship,  after  discharging 

W  Per  I^rd  Ellenboro-gk  i.  H^mu,  v.  P»ri*  (18U).  2  Qunp.  151 

Blyth  V.  Shepherd  (1842),  9  M.  &  W.  768.  • 

(0  Eulea  for  Construction  of  PoUcy,  Jlar.  Im.  Aet.  IM  Sdiiid  T 

r.  12.   As  to  "  all  risks  "  poUcie,,  §  861b.        ^  ' 

1  K  ^"i™       I-*-"*^  Mrt.  IIT.  A„.  Co..  ri90»l 

1  K.  B.  785 J  see  ante,  §  836.  •  »-*'^J 

Cm)  Colleii  V.  Butler  (1815),  5  M.  &  S.  461.  A*  to  tiik  ewa  J« 
«f«r,  see  amte,  g.  823,  note  («).  ^  ' 

(y>yi«r  V.  Wadmau  (1820),  3  B.  &  Aid.  398.  See  Lord  Sumner', 
STViIir-rA^         ^  ^'^^  ^  ^°don  Assurance 
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her  cargo  ju  her  port  o£  d^vefy,  was  put  into  a  graving    Sect,  seo, 

dock  in  repair,  and  there  hlown  over  by  the  wind  and  injured, 

as  the  ship  at  the  time  of  the  accident  was  not  water-borne, 

nor  in  the  ordinary  course  of  her  voyage       and  again, 

wherd  a  ship  was  bilged  and  rmidered  incapable  of  pursuing 

her  voyage  by  the  accidental  giving  way  of  her  tackle  and 

supports,  in  tiie  act  of  being  moved  out  of  a  dock  into  which 

abd  had  been  put  for  repairs,  out  of  the  ordinary  course  of 

her  voyage;  the  losses  thus  occasioned  were  held  to  be 

included  in  the  general  clause  (a) . 

On  the  same  principle,  where  an  insurance  was  effected  on 
goods  ''at  and  from  London  by  land  carriage  to  Harwich, 
and  thence  by  packet  to  Gottenburg":  it  was  held  on 
demurrer  that  the  loss  of  these  goods  in  the  course  of  their 
land  carriage  from  Lcmdon  to  Harwich  by  the  fraud  and 
negligence  of  the  slants  of  the  carriers  was  recoverable  as  a 
loss  occasioned  by  a  peril  ejusdem  generis  with  barratry  (b). 

86t  AndinDavidsont?.  Bumand(c),  the  facts  being  that  Laterci&sesQn 

while  the  steamer  was  loading  in  harbour  her  draught  was  dToSrw^^ 

increased  by  the  weight  of  the  cargo,  so  as  to  bring  the  dis-  C^«*f 
,  •111  o  A    1  femnt  nue. 

charge  pipe  beloiw  the  surface  of  the  water,  which  then 

flowed  down  the  pipe  and  through  some  valves  idiidi  had 

negligently  been  left  open  and  damaged  the  plaintiff's  goodji 

.—this  was  held  to  be  covered  by  the  general  clause. 

In  West  India  Tel^;raph  Go.     Home  and  Colonial  Ins. 

Co.  {i)  the  Court  of  Appeal  went  beyond  any  previous 

decision,  by  holding  that  the  wreck  of  a  steamer  caused  by 

the  explosion  of  her  boiler  under  ordinary  pressure  of  steam 

in  BMidmto  wealher  was  within  the  genml  wordOs.  The 

reasons,  however,  assigned  wm  different.  Lord  Selbome 

(2)  Phillips  V.  Barber  (1821),  5  B.  &  Aid.  161. 

(«)  Devaux  v.  J'Anson  (1839),  5  Bing.  N.  C.  519.  This  decision 
is,  however,  doubted  by  Lords  Halsbury  and  Herschell  in  Thames  & 
Mersey  Co.  v.  Hamilton  (1887),  12  App.  Oas.  484. 

(6)  Boehm  v,  Gombe  (1813),  2  M.  k  S.  172. 

(o)  (1868),  n.  B.  4  C.  P.  117. 

id)  (1880),  6  Q.  B.  D.  U. 
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apparently  thinking  the  loss  due  to  a  peril  similar  to  a  peril 
id  the  seas,  while  Brett,  L.  J.,  based  his  judgment  on  the 
ground  tbat  an  eEplmaim  hj  steam  was  efu$iem  generis 

with  fire. 

But  in  the  later  case  of  Hamilton  v.  Thames  and  Mersey 
Marine  Ins.  Go.  (e),  Brett,  L.  J.  (thra  Lord  Esher,  M.  S.), 
himself  threw  doubt  upon  his  earlier  view,  and  it  was  even- 
tually disapproved  in  the  House  of  Lords  (/).  The  case 
raised  the  general  qnestkm  as  to  the  liability  of  underwriters 
lor  damage  to  diip's  maehinerj.  The  air-chamber  of  a 
donkey -pump  burst  because  a  valve  which  should  have  L^t  the 
water  into  the  boiler  was  stopped  up  while  the  pump  was 
boii^  worked  bj  the  donkeJ-el^pne.  A  claim  being  made 
by  llie  shipown^,  it  was  urged  on  his  behalf  iliat  the 
dwnage  was  caused  by  a  danger  to  navigation,  and  therefore 
hj  a  pml  similar  to  perils  of  the  seas.  The  House  of  Lords, 
however,  n^ile  aooqvting  tiie  principle  estaUtshed  in  Ooll^ 
V.  Bntler,  held  that  it  was  impossible  to  say  that  the  damage 
in  this  case  was  of  a  character  to  which  a  marine  adventure 
is  wpwaaXLy  anbjeot,  and  mi  this  ground  disallowed  the  olaim. 

I^onilarly,  where  a  boilw,  which  was  being  lowered  into  the 
hold  of  a  ship  by  a  crane,  fell  into  the  hold,  owing  to  the 
breaking  of  the  tackle  of  the  crane,  and  damaged  the  hull, 
the  Honse  of  Lords  h^d  the  loss  was  not  caused  hj  a 
peril  ejusdem  generis  wil^  a  peril  of  ihe  seas  (  7). 

861a.  The  decision  of  the  House  of  Lords  in  Thames  and 
Meney  Manne  Lis.  Co.  t;.  Hamilttm  (h),  led  to  the  inv^- 
tion  ol  the  daose  known  as  the  "Indimaree"  clause, 
which  is  now  almost  universally  inserted  in  policies  on 
steamships,  and  is  one  of  the  Institute  Clauses  for  policies 
mt  Hull.  The  clause  reads  as  follows: — ''This  insuranoe 
also  speciaUy  to  eorar  (subject  to  the  free  of  average 

(«)  (1886),  17  Q.  B.  D.  19$. 
if)  (19S7),  12  App.  Om.  484. 

(#)  Stott  (Bidtip)  Stosmen,  lAd,  Mwrften,  [1914]  1  K.  B.  442; 
SK.  B.  lSi2;  [mS]  1  A.  O.  SS4. 

(AJ^  iSiiyvffw. 
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warranty)  loss  of,  or  damage  to  hull  or  machinery  directly  Sect.  861». 
caused  by  accidents  in  loading,  discharging  or  handlii^g  cargo 
4xe  caused  («)  through  the  negligence  of  master,  mariners, 
^Agineers,  or  pilots,  or  through  explosions,  bursting  of  boilers, 
breakage  of  shafts,  or  through  any  latent  defect  in  the 
machinery  or  hull,  provided  such  loss  or  damage  has  not 
resulted  from  want  of  due  diligence  by  the  owners  of  the  ship, 
or  any  of  them,  or  by  the  manager.  Masters,  mates, 
engineers,  pilots  or  crew  not  to  be  considered  as  part  owners 
within  the  meaning  of  this  clause  diould  t^ey  hold  shares  in 
the  steamer." 

It  is  obvious  from  the  wording  of  this  clause  that  it  was 
not  intended  merdiy  to  give  protection  in  circumstances 
similar  to  those  whidi  arose  in  the  case  to  which  it  owes  its 
origin.  Its  scope  is  much  wider.  The  clause  contains  the 
agreement  between  the  parties,  defining  the  liability  of 
underwrite  for  damage  to  hull  or  maf^inery  in  cases 
where  the  damage  cannot  be  said  to  be  the  direct  consequence 
of  a  marine  peril. 

The  words  "loss  or  damage  ....  through  any  latent 
defect "  have  occasioned  the  principal  controversies  respecting 
the  construction  of  the  clause.  For  several  years,  average 
adjusters,  in  dealing  with  the  clause,  were  inclined  ratiifflp 
to  give  effect  to  what  was  understood  by  them  to  be  the 
intention  of  the  parties  than  to  construe  its  language  accord- 
ing to  its  proper  interpretation,  and  many  claims  were  in 
fact  allowed  by  them,  for  excellent  reasons  from  a  buaness 
point  of  view,  which  have  now  been  decided  to  be  outside  its 
scope.  It  seems,  in  fact,  to  have  been  regarded  as  an  in- 
surance against  any  defects  in  machinery  of  which  the 
assured  was  ig^oruit,  mititling  him  to  recover  any  loss  sus^ 
tained  by  him  thereby  from  the  underwriter  whose  policy 
was  in  existence  at  the  time  when  he  became  aware  of  the 
defect. 


(t)  The  woida  **  HxwOj  immmd,  were  added  in  1914  (probably 
in  mder  to  cover  the  losa  mumooesifiilly  clauned  in  Stoti;  (BaMe) 
SteftBtara,  1M»  v.  Ifsrten,  mpra,  s.  861. 
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■  A  good  illustration  of  the  kind  of  loss  which  is  recover- 
able under  the  clause  is  afforded  by  the  facts  of  the  case  of 
Wilk  and  Sons  t^.  The  W<»ld  Marine  iBSttiaiice,  Ltd.  (k)  . 
The  insnranee  was  on  a  dredger;  a  link  of  the  hoisting  chain 
of  the  bucket  ladder  gave  way,  the  ladder  and  buckets  full, 
doing  damage  to  the  hull  and  machinery.  There  was  a  lat^ 
ieleet  in  tiie  welding  of  Hie  link,  wbkt  would  o^erwise 
have  been  strong  enough.  Scrutton,  J.,  held  that  inasmuch 
as  the  link  broke,  not  from  wear  and  tear,  but  through  the 
ktrat  defect  the  .uaderwfitero  wese  liable  under  the  clause 
i&t  the  dunage  to  the  hull  and  machinery,  and  for  certain 
other  consequential  damage,  although  the  latent  defect  had^ 
in  fact,  existed  long  before  the  oomm^cem^t  of  the  policy. 

In  anotlier  ease  (Z),  the  same  learned  judge,  while  reject* 
ing  the  assured's  claim  in  the  particular  instance,  gave  the 
following  summary  of  what  is  recoverable  under  this  part 
of  the  "LMifflwree''  olMue:— (1)  Aotaal  total  loss  of  a 
part  of  the  hull  or  machinery,  through  a  latent  defect 
coming  into  existence  and  causing  the  loss  during  the  period 
of  the  polioy;  (2)  Ckmstmetive  total  loss  undbr  the  same 
careumstances,  as  where,  though  the  part  of  the  hull  survives, 
it  is  by  reason  of  the  latent  defect  of  no  value  and  cannot  be 
profitably  repaired;  (3)  Damage  to  other  parts  of  the.  hull 
haf^peDiBg  during  the  oarfoney  of  the  policy,  thxoog^  a  latent  * 
defect,  even  if  the  latter  came  into  existence  before  the  period 
of  the  policy.    The  learned  judge  added:  "  The  pre-existing 
lat^t  defect  itself  is  not  damage,  indenmity  lor  wluch  i» 
veoovwahie,  €fwm  -if  by  wear  and  tear  it  beoomes  viiihle 
during  the  policy." 

The  leanied  judge's  summary  appears  to  be  oonast^t 
wifJi  file  fdkwing  deeicdons  of  the  Oourt  of  Appeal,  both 
of  which  were  in  favour  of  the  underwriters: — 

In  Oceanic  Steamship  Co.  v.  Faber  (m),  a  pdUoy  contain- 

'    (k)  The  TimeB,  ]fax«ii  14ifa,  1911. 

(0  Hntdte  Jfttiwi  p.  Bofiil  aiMimyi  Am.  Garp.,  [1911]  2  K.  B.. 
alp.  406. 

(m>  (1906X  U  Oon.  Om.  179;  (1907),  19  Com.  Otm,  28  (0.  A.>. 
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ing  the  Inchmaree "  clause  was  effected  on  a  vessel  for  S»ct.  861>. 
twelve  montiis  from  18th  May,  1902,  while  in  port  at  San 
Francisco.  In  October,  1902,  a  crack  was  discovered  in  the 
tail  shaft,  which  had  in  fact  been  gradually  developing  from 
a  latent  Haw  ever  since  1891,  but  which  tke^gggmfoM  not 
be  blamed  for  not  discovmn^  earlier.  ThflHPt  was  con- 
demned and  was  replaced  bv  a  new  one.  The  action  was 
brought  to  recover  the  cost  of  the  new  shaft.  Walton,  J.,  in 
giving  judgment  in  favour  of  the  underwriters,  said:  "  The 
effect  and  sense  of  this  dause  is  not  that  the  underwriters 
guarantee  that  the  machinery  of  the  vessel  is  free  from  latent 
defects,  or  undertake,  if  such  defects  are  discovered  during 
the  currency  of  a  policy,  to  make  such  defects  good  .... 
There  must  be  a  latent  defect  causing  loss  of  or  damage  to 
the  hull  or  machinery,  and  causing  that  loss  or  damage 
during  the  currency  of  the  policy  under  which  the  claim  is 
made.  The  loss  or  damage  here  is  the  fracture,  the  crack. 
Was  that  caused  in  consequence  of  a  latent  defect?  .... 
The  crack,  which  is  the  damage,  is  really  nothing  but  the 
^velopment  of  the  flaw— that  k,  of  the  latent  defect.  In 
such  a  case  I  think  the  damage  is  not  damage  caused  by  the 
latent  defect,  but  is  the  latent  defect  itself  and  nothing 
more;  a  latent  defect  heooming  patent  is  all  that  has 
happened,  and  it  seems  to  me  that  the  latent  defect  becoming 
patent  is  not  within  the  words  of  this  clause." 

The  learned  judge  then  expressed  an  (pinion,  though 
without  dedding  the  pmnt,  that  the  clause  does  not  make 
the  underwriters  liable  for  the  breakage  of  a  shaft  itself, 
but  only  for  damage  to  hull  or  machinery  in  consequence  of 
such  a  breakage  (»). 

This  decision  was  affirmed  by  the  Court  of  Appeal  (o) . 
It  was  pointed  out  by  Lord  Alverstone,  0.  J.,  that  there 

(m)  The  Court  of  Appeal  did  uot  decide  this  point,  but  the  members 
thereof  did  not  accept  the  view  of  Walton,  J.  On  the  other  hand,  in  tlie 
iater  caae  of  Hvtehiiis  v.  Royal  Exehange  Ags.  Corp.,  [1911]  2  K.  B. 
898,  ^  Oo«fi  ot  Appeal  appear  to  lia?e  approved  the  judgmeai  of 
WtAkm,  J.,  as  «  wlmk. 

(o)  (1907),  18  Com,  Caa.  28. 

A.— TOLr  U,  10 
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tMt.  861a.  was  no  evidence  to  show  that  the  condition  of  things  with 
TiBgtad  to  the  shaft  oceurred  during  any  period  covered  hy 
the  policy,  and  Buckley,  L.  J.,  thought,  having  regard  to  the 
smallness  of  the  premium,  that  it  could  not  have  been 
intraided  to  eofver  the  risk  of  disoovmng  daring  the  currency 
of  the  policy  that  a  latent  defect,  which  had  been  existing 
for  some  time  previously,  was  there. 

On  the  gmmX  construction  of  the  clause  Fletcher 
Moulton,  L.  J.,  said:  ''I  do  not  believe  that  this  clause 
means  that  the  machinery  is  insured  against  the  existence 
of  latent  defects.  It  only  means  that  if  through  their  latency 
those  defects  have  not  been  guarded  against,  luid  actual  loss 
of  the  hull  or  machinery,  or  damage  to  the  hull  or  machinery, 
arises  from  those  defects,  the  insurers  will  bear  the  burden 
of  that  loss  "  (p) . 

The  decisions  in  Hutdiins  Brothers  v.  The  Boyal 
Exchange  Corporation  [q)  were  to  the  same  effect.  The 
plaintiffs  were  the  owners  of  the  steamship  "  Ellaliue,''  and 
insured  ker  for  twelve  months  fr«»n  IMi  Deoemb^,  1908,  in 
a  policy  containing  the  "Inchmaree"  clause.  The  vessel, 
when  built  in  1906,  was  supplied  with  a  stern  frame  contain- 
ing a  latent  defect,  which  was  not  discoverable  till  1909, 
when  it  was  discovered  and  the  stem  frame  condemned.  The 
owners  sued  to  recover  the  cost  of  replacement.  Scruttou,  J., 
said:  "  The  only  damage  is  the  latent  defect  itself,  which  by 
wear  and  tear  baa  beec»iie  patent.  But  the  lal^t  defect  did 
not  arise  during  the  currency  of  the  policy;  it  existed  in 
1906;  the  only  change  is  that  a  previous  latent  defect  has  by 
wear  and  tear  beocnae  pal^t.  It  has  not  been  construe-^ 
tively  lost  during  the  currency  of  the  policy;  it  was  con-' 
structively  lost  in  1906,  if  the  true  facts  had  been  known;; 
what  has  happ«ied  during  the  &xmmj  of  the  policy  is  the 
discovary  of  the  true  faid;s.'' 

(p)  Tbm  nre  mhm  passages  ta  ifae  ladgiMitt  of  Baekkj^  L.  J.,  whieli, 
m  tpf^ttA,  Mie  dMIwilt  to  foeondle.  OliMratioiis  wen  mad»  up0m 
Itai  in  ibe  jodgoieiit  in  Hnldiiiw  v.  'BaytA  Ezdwagv  Am.  Cotp.,  mfrm. 

iq}  [1911]  2  K.  B.  m. 
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Judgment  was  given  in  favour  of  the  underwriters,  and  MmL  861a. 
this  judgment  was  affirmed  in  the  Court  of  Appeal,  for  the 
reasons  given  by  Scrutton,  J.,  and  also  by  Walton,  J.,  in  the 
previous  case. 

It  has  been  held  that  weakness  of  design  is  not  a  latent 
defect  within  the  'Inchmaree"  clause  (r);  also  that  the 
breakage  of  a  connecting  rod  of  a  marine  engine  is  not 
^fugdem  generis  with  the  breakage  of  a  shaft  (»),  and  that 
where  a  claim  cannot  be  brought  strictly  within  the  words 
of  the  clause,  the  assured  cannot  recover  under  the  general 
words  in  the  policy,  even  by  showing  that  the  loss  is  due  to 
•circumstances  ejiisdem  generis  with  those  specially  mentioned 
in  the  clause  (^).  | 

861b.  There  seems  to  be  no  room  for  the  ejusdem  generis  immnuice 
limitation  in  a  policy  containing  an  unqualified  insurance  ft^j^^  » 
i^ainst  "  all  risks."  Moreover,  in  such  a  case,  if  the  assured 
can  prove  that  his  goods  have  in  fact  suffered  excepliional 
^damage  during  the  transit,  he  may  be  eimHBHIiecover 
on  his  policy  without  specifying  and  proving  any  particular 
casualty.  Thus  in  Schloss  v.  Stevens  (u),  Walton,  J.,  held 
that  ''all  risks  by  land  and  water  by  any  conveyance'* 
•covered  all  losses  by  any  accidental  cause  of  any  kind  occur- 
ring during  the  transit,  and  included  damage  due  to  exposure 
•of  the  goods  to  damp  oeea»oned  by  an  al»iormal  dday  in  the 
transit.  And  this  view  was  followed  by  the  Court  of  Appeal 
in  the  case  of  an  "  all  risks  "  policy  where  the  assured  proved 
excepticmal  damage  to  wool  by  water,  but  could  not  prove 
that  it  was  due  to  any  specific  peril.    "  I  think,"  said  Lord 

(*•)  Jackson  v.  Mumford  (1902),  8  Com.  Gas.  61,  Kennedy,  J.  The 
judgment  was  affinned  in  the  Court  of  Appeal:  (1904),  9  Com.  Cas. 
414;  but  not  on  any  point  connected  with  the  Inchmaree  Clause.  They 
held,  affirming  Kennedy,  J.,  on  this  point,  that  in  the  policy  (which 
was  effected  by  a  shipbuilder)  "  trials  "  was  a  peril  insured  against  and 
covered  the  loss. 
■  («)  Ibid, 

(0  Ibid.  See  also  Stott  (Mtfc)  Steamers,  Ltd.  v.  Marten,  ante,  §  861. 
<•*)  [1906]  2  K.  B.  66$. 

19  (2) 
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— Storndftlei  M.  B.  (x),  "  Hiftt  wbere  the  eviil^Ge  showi  ^linage 
quite  exoq>ti(mal,  and  soeh  as  has  never  in  a  long  experience 
been  known  to  arise  under  the  normal  conditions  of  such  a. 
transit,  there  is  evidence  of  the  existence  of  a  eaaiuiUj,  or 
someUihig  a^Ride^d,  Mid  of  a  dan^r  w  contingency  wliich 
might  or  might  not  arise,  although  the  particular  nature  df 
the  casualty  was  not  ascertained.  ...  It  would  of  course 
haire  been  oonqpetet  to  the  insnrm  to  fdbnt  this  pnmd  faeie 
ease  by  proving  that  the  loss  occurred  by  something  outside  the 

insured  perils,  but  no  such  evidence  was  given  These 

were  policies  of  an  unosnal  kind  agunst  all  risks^  and  it  was 
snffieittit  to  th&w  tliat  t^e  loss  was  occasioned  by  a  casualty 
or  something  accidental,  without  proving  further  in  what 
the  exact  nature  of  that  casualty  consisted." 


Losses  not 
enumerated, 
bntreporer- 
able  as 

the  legal  car 


The  assured,  as  a  general  principle,  may  recover  from 
the  underwriter  in  respect  of  any  extraordinary  expenditures 
which  he  has  necessarily  incurred  in  consequence  of  any  of 
the  psfik  usnrsd  against;  and  ako  m  respect  of  all  eluurgea 
or  contribotions  which,  either  by  the  law  of  the  laud  or 
the  general  law  maritime,  are  attached  as  a  direct  legal 
eonaeqncpoo  to  theie  pqils. 

Thus,  he  is  liable  to  the  assured  in  respect  of  sums  which 
the  latter  has  been  compelled  to  pay  by  way  of  general 
avmge  oantcikiitioii,  or  by  way  of  salvage,  or  in  redaiming 
eiqptiiied  property,  or  in  railing  damage  done  to  the  ship  by 
the  perils  insured  against,  &c. 

The  aobjeet  ol  geoml  ftTsnge  coDtribatkn  is  too  great 
extent,  and  has  too  important  a  connection  with  the  law  of 
Marine  Insurance  to  be  treated  of  incidentally  in  this  place,, 
and  must  be  reserved  fcMT  a  sq^arate  chapter. 


t  With  ^e  subject  of  salvage,  except  so  far  merely  a» 
it  concerns  the  assured  and  the  underwriters,  we  do  not  pro- 
pose to  deal;  the  whole  doctrine  having  been  discussed  isk 


(my  Qmal  v.  WMk  mi  Fweiga  Im.  Co.,  Ltd.,  [1920]  1  K.  B.  SOS. 
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several  well-known  treatise^t  on  shipping,  to  which  branch  of 
the  law  maritime  its  consideration  more  properly  belongs. 

The  liability  of  the  underwriter  for  salvage  depends  not  Salra^ 
upon  his  having  engaged  to  indemnify  against  it  by  any  j^^Sr^n?*^ 
express  words  in  the  policy,  but  upon  its  being  made  by  the  JJJ^^  J^j^*' 
law  of  the  land,  or  the  general  law  maritime,  a  direct  and 


immediate  consequence  of  perils  against  which  he  does  insure. 

Henoe,  in  order  to  reeov^  salvage  charges,  the  assured 
need  not,  and  in  fact  ought  not,  to  deckre  for  loss  by  the 

payment  of  salvage;  but  he  should  declare  as  for  that  species 
of  loss  which  occasioned  the  payment  of  salvage — ^as,  for 
loss  by  pmls  of  the  sea,  in  case  of  salvage  from  shipwreck; 
for  loss  by  capture,  when  the  salvage  is  a  remuneration  to 
re-captors  (y) . 

Where  salvage  slices  have  saved  a  ship  from  perils  of 
different  kinds  which  are  separately  insured  against,  it  follows 
from  the  decision  in  Pyman  SS.  Co.  v.  Lords  Commissioners 
of  the  Admiralty  (z)  that  the  salvage  charges  should  be 
apportioned  between  the  two  sets  of  underwriters. 


This  was  so  before  the  Mar.  Ins.  Aet,  1906  (see  Gary  v.  King 
(1736),  Ca.  temp.  Hardwieke,  304;  Aitchison  v.  Lohre  (1879),  4  App. 
Oas.  755;  Ballantyne  v.  Mackinnon,  [1896]  2  Q.  B.  4.55),  and  is  now 
declared  to  be  so  by  sect.  65  of  the  Axjt;  soe  infm,  §  865.  The  Aoi 
expressly  recognises  a  distincrtion,  which  was  first  established  by  Aitchison 
V.  Lohre,  supra,  between  "  salvage  charges  "  to  which  alone  the  rule  in 
the  text  is  applicable,  and  salvage  services  rendered  under  contract; 
see  sect.  65,  sub-sect.  2.  From  this  and  the  following  paragraphs  of 
our  text  it  will  appear  that  salvage  charges  "  are  reoovenUe  as  a  loM 
by  perils  insured  against,  and  not  as  partienlar  cfaaigfls  under  tlie  saug 
and  labouring  etanse  (lUr.  Ins.  Aet,  1906,  s.  78,  tab-s.  2).  Nor  eaa 
tiiey  be  regardad  as  partionlar  avwage,  being  reeorerable  notwilhrtand- 
ing  that  tbe  aabjeet-nattar  intoved  it  wmnaatad  free  tnm  particalar 
average  (Mar.  laa.  Ael^  1906,  s.  76,  sab-e^  2).  Thej  must,  bowe 
apparently  be  rtgardad  as  constitatuiig  a  partial  Um  (Mar.  Ins. 
1906,  s.  56,  sub-8.  1)^  and  are  not  reooverable  under  a  policy  a^ainat 
total  loss  only:  Dizfm  v.  Whitworfch  (1880),  4  Asp.  M.  C.  327;  see 
post,  §  902.  Salvage  under  contract,  on  the  other  hand,  is  recoverable 
as  particular  charges,  under  the  suing  and  labouring  cUutse,  or  as 
genei-al  averags  (Mar.  Ins.  Act,  1906,  s.  65,  sub-s.  2),  even  though 
the  policy  contains  the  f.p.a.  warranty,  or  is  against  total  loss  only. 

(«)  [1918]  1  K.  B.  480;  [1919]  1  K.  B.  49  (C.  A.).  In  this  ca&e 
a  disabled  vessel  was  exposed  to  ordinary  sea  perils,  and  was  also  in 
danger  of  drifting  on  to  a  minefield. 
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S0ct.  863.  Although  a  salvage  award  is  a  judgmeut  in  rem,  the: 
'   '  underwriter  is  not  thereby  esto^^ped  from  showing  that  there 

was  in  reality  no  pml  of  the  sea  or  otiier  occasion  for  salvage 

services  (a} . 

Thew^and     864-  In  Aitchison  v.  Lohre  (6),  an  attempt  was  made  to- 
recovw  in  re^MOt  of  payments  made  to  Mdvors,  as  made  not 

^^^^  in  consequence  of  perils  of  the  sea,  but  under  the  suing  and 
labouring  clause,  which  provides  that  it  shall  be  lawful  for 
the  assured,  their  faetm,  SMrants,  and  assigns,  to  sue,  labour^, 
and  tr«¥^  for,  in,  and  about  the  defence,  safeguard,  and 
recovery  of  the  said  goods  and  merchandises,  and  ship,  &c.,. 
or  any  part  thereof,  without  prejudice  to  this  insurance;  to 
the  ehaiges  wheteof  we  die  insurers  will  conl^imte."  In 
most  cases  it  would  make  no  difference  under  which  head 
such  payments  were  recoverable,  provided  they  were  in  fact 
recovmihle;  hut  the  facts  of  Aitcdiisoa  Lohre  were  pecu- 
liar. It  was  an  action  on  a  policy  of  insurance  for  1,200L 
on  the  Crimea,"  in  the  usual  form,  and  containing  the  clause 
ahore  mmtiimed.  In  the  course  of  her  voyage  the  vessel 
had  sustained  mudi  damage  by  sea  perils,  so  that  she  was 
become  leaky  and  waterlogged,  helpless,  and  not  navigable, 
and  in  great  danger  of  being  completely  lost,  so  those  on 
hoard  signalled  the  steamer  "  Texas "  for  aarirtanee,  whioh 
accordingly  took  her  in  tow  and  brought  her  into  Queenstown. 
In  the  Queen's  Bench  Division  such  was  the  estimate  of  the 
damage  anatained  by  the  ship  that  the  Msured,  who  had 
dected  to  repanr,  had  judgment  fw  1001.  per  cent.,  fcnr 
tiie  full  sum  insured:  and  as  this,  in  the  opinion  of  that 
Court,  exhausted  the  policy,  the  action  wa«  dismissed  as  to 
a  further  ehdm  ol  §O0{.  fxx  g^ieral  avm^,  and  for  salvage 

(a)  Ballantjne  v.  Mackinnon,  [189dj  2  Q.  B.  455.  Cf.  Dart  v. 
Smith  (1869),  L.  B.  4  Q.  B.  414,  in  whidi  the  Court  of  Qaew's  Bench 
hdd  tl|At  iHiere  pwrt  «rf  a  wlvage  awaxd  was,  by  the  eentenee  of  a  foreign 
Gaprt,  dyurged  againal  property  wMeh  had  been  landed  before  the 
salTSffe  operatiMis  wen  eseented,  the  «M«red  eooid  reeover  it  fron  hie 
}  mtewrte. 

\  iky  (I877-^1S79)«  2  Q.  B.  B.  Ml;  a  Q.  B.  ]>.  65S}  «  Aff .  Gm. 
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paid  by  the  assured  as  the  contribution  for  sliip  under  tliose  — ^ 

heads.  The  Court  of  Appeal  affirmed  the  judgment  t  or  100/. 

per  cent.,  and  ako  held  that  under  the  suing  and  labouring 

ehiuse  the  assured  was  entitled  to  judgment  for  his  further 

claim.    In  the  Lords,  on  the  motion  of  Lord  Blackburn,  the 

House  affirmed  the  judgment  for  lOOZ.  per  cent.,  and  reversed 

the  judgment  as  to  the  further  claim  on  the  ground  that 

general  average  and  salvage  do  not  come  within  either  the 

wcnrds  or  the  object  of  the  clause. 

865.  His  Lordship,  after  quoting  the  words  of  the  clause,  object  of  Oie 
continued:  "  The  object  "  of  the  clause  "  was  to  encourage 
exertion  on  the  part  of  the  assured;  not  to  provide  an  addi-  BUwUmm's 
tional  remedy  for  the  recovery  by  the  assured  of  indemnity  j"^*"^** 
for  a  loss  which  was,  by  the  maritime  law,  a  consequence  of 
the  peril.  In  isome  cases  the  agents  of  the  assured  hire  per- 
sons to  render  services  on  the  terms  that  they  shall  be  paid 
for  their  work  and  labour,  and  thus  obviate  the  necessity  of 
incurring  the  much  heavier  charge  which  would  be  incurred 
if  the  same  services  w  ere  rendered  by  salvors,  who  are  to  be 
paid  nothing  in  case  of  failure,  and  a  large  remuneration 
proportional  to  4he  value  of  what  is  saved  in  the  event  of 
success.  I  do  not  say  that  such  hire  may  not  come  within 
the  suing  and  labouring  clause.  But  that  is  not  this  case. 
The  owners  of  the  'Texas'  did  the  labour  here,  not  as 
agents  of  the  assured  and  being  to  be  paid  by  them  wages 
for  their  labour,  but  as  salvors  acting  on  the  maritime  law;, 
which,  as  explained  by  Lord  Chief  J  ustice  Eyre  in  Nicholson 
V,  Chapman  (o),  gives  them  a  claim  against  the  property 
saved  by  their  exertions  and  a  lien  on  it,  and  that  quite 
independently  of  whether  there  is  an  insurance  or  not,  or 
whether,  if  there  be  a  pc^cy  of  insurance,  it  contains  the 
suing  and  labouring  clause  or  not.  The  amount  of  such 
•salvage  occasioned  by  a  peril  has  always  been  recovered 
w  ithout  dispute  under  an  averment  that  there  was  a  loss  b} 
that  peril  (see  Gary  t?.  King  {d))\  and  I  have  not  been  able 


(c)  2  H.  Bl.  at  p.  m. 


id)  Ca».  t.  Hardw.  80*. 
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to  find  any  case  in  which  it  was  recovered  under  a  count  for 
swing  and  labouring  "  (e). 

Hie  fine  distiDOtioa  drawn  by  his  Lmlship  between  salvors 

acting  on  the  maritime  law  and  salvors  working  under  a 
special  contract  will  be  duly  observed  by  the  reader.  The 
foint  established  by  the  case  is  that  salvage  expenses,  in  order 
to  be  recoverable  under  the  clause,  must  he  shown  to  have 
been  incurred  for  services  rendered  in  the  particular  case  by 
the  "  factors,  servants,  or  assigns  "  M  the  assnred,  mthin  the 
strictest  meaning  of  those  woids  (/) . 

The  law  as  settled  by  this  decision  is  stated  in  sect.  65  of 
the  Marine  InamMoe  Act,  1906,  in  the  following  terms:— 

{{)  tSuhject  to  any  express  provision  in  the  policy, 
salvage  charges  iaeorred  in  preventing  a  loss  by  -perils 
insured  against  may  be  reeovered  as  a  loss  by  those 
perils. 

(2)  "Salvage  charges"  means  the  chaij^cs  recoverable 
under  maritime  law  by  a  salvor  independently  of  con- 
tract. They  do  not  include  the  expenses  of  services  in  the 
nature  of  .salvage  rendered  by  the  assured  or  his  agents, 
or  any  person  employed  for  hire  by  them,  for  the  pur- 
pose of  averting  a  peril  insured  against.  Sudi  expenses, 
where  f^ope^j  iomned,  may  be  reeoverod  as  particular 
diarges  or  as  a  general  avmge  loss,  aoeording  to  the 
ebreomstaneea  under  which  they  were  incurred. 


labotiring^ 
clause  in 


The  limited  effect  of  the  suing  and  labouring  clause 
is  well  illustrated  by  Uzielli  v.  The  Boston  Marine  Insurance 
Oompauy  {g).  The  owners  of  a  ship  insured  her  by  an 
ofdmary  policy  at  Lloyd's.  Lloyd's  underwriters  re-insured 
their  risk  with  the  plaintiffs,  who  themselves  re-insured  with 
the  defendants.    All  policies  contained  the  a«al  suing  and 

(e)  Ait<}hison  v.  Lohre,  tibi  supra.  Cf.  ako  Dixon  v,  Whitworth 
(1879),  4  C.  P.  D.  371;  4  Aap.  M.  L.  C.  11;  revewed  on  appeal,  4  Agp. 
31.  L.  C.  327;  Pyman  SS.  Co.  v.  Admiimlty  Comm.,  [1919]  1  K.  B. 

at  p.  55,  per  Scrutton,  L.  J. 

(/)  For  a  severe  criticism  of  this  decision  by  Maclachlan,  see  the 
6th  editior.  of  this  work,  p.  793,  and  Appendix  to  Chap.  II.  P«rtXII 

(i?)  (1884),  15  Q.  B.  D.  11. 
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labouring  clause,  and  both  the  re-iusuraneo  policies  appear  to  Soot.  866. 
have,  contained  the  ordinary  clause  declaring  them  to  be 
re-insurances  sabjeet  to  the  same  terms,  &c.  as  the  original 
policies,  and  to  pay  as  might  be  paid  thereon.  Damage  was 
sustained  amounting  to  88  per  cent.,  in  addition  to  which 
Lloyd's  undinrwritm  inourred  salvage  ex:pen8e8  to  the  extent 
of  24  per  cent.,  for  all  of  which,  making  112  per  cent.,  they 
were  reimbursed  by  the  plaintiffs.  It  was  lield,  however,  by 
the  Court  oi  Appeal  that  the  plaintiffs  were  not  entitled  to 
recover  more  than  100  per  cent,  from  the  defendants.  The 
'Salvage  expenses  were  recoverable  only  as  losses  due  to  perils 
of  the  sea.  This  being 'so,  the  damage  of  88  per  cent.., 
tc^ther  with  12  per  cent,  of  the  salvage,  exhausted  the 
policy,  notwithstanding  the  clause  to  pay  as  may  be  paid 
thereon,  &c."  (Ji).  To  the  argument  that  the  remaining 
12  per  cent,  for  the  sidvage  niight  be  recovered  under  the 
suing  and  labouring  clause  the  Court  replied  that  the  Lloyd's 
underwriters  who  had  effected  the  salvage  were  not  the 
factors,  servants,  or  assigns  of  the  re-insuring  plaintiffs  {%) . 

In  conformity  with  these  decisions  it  is  now  expressly 
enacted  (Jc)  that  "  salvage  charges  "  (i.e.,  the  charges  recover- 
able under  maritime  law  by  a  salvor  independently  of  con-  * 
tract)  {I)  are  not  reeoverable  under  the  suing  and  labouring 
clause. 


^  867.  It  is  established,  therefore,  that  where  particular  Can  salvage 
average  damage  sustained  by  a  vessel,  together  with  maritime  ^^j^^^j^ 

salvage  charges  incurred  by  the  assured,  exceeds  100  per  ^^^^^^ 
cent.,  the  excess  is  not  recoverable  from  underwriters.    It  is 
to  be  noticed  that  both  cases  were  cases  where  t^e  damage 

(h)  On  this  point,  see  Bigham,  J.'s,  oriticism  in  Western  Assurance 
Ck>.  of  Toronto  v.  Poole,  [1903]  1  K.  B.  at  p.  S87. 

(0  Tins  deeiaka  was  also  wveiely  commented  upon  by  MaelacJilan 
ed.  p.  79$),  and  was  also  sonewiial  sevwirij  eritielced  by  ^  Court 
of  Appeal  in  JMUkh  TkmksSooB  Oen.  Ins.  Go.,  Ltd.  v.  Dnder,  [1910] 
2  K.  B.  894. 

(1c)  Mar.  Ins.  Act,  1999,  s.  78,  snb-s.  3. 

(0  Id,  s.  65,  snb-s.  2,  supra,  §  895. 
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ty.  was  treated  as  particular  average  only.  It  does  not  by  any 
uieuiis  follow  that  if  the  assured  in  the  former  case  had 
ehoecn,  <»r  if  the  assured  in  the  htb&t  case  had  been  able,  ta 
treat  the  loss  as  total,  he  woald  not  have  been  entitled  to 
recover  both  the  salvage  charges  and  for  a  total  loss,  on  an 
analogous  principle  to  that  whmby  an  und^writer  may,  in 
eeftftin  oMes,  be  liable  both  £<»  putiealMr  aven^  damage 
and  for  a  total  loss  occurring  in  the  same  voyage  (m).  This 
point,  it  appears,  might  have  arisen  in  a  later  case  («)  in 
which  the  underwriters  were  in  faot  h^  liable  for  a  total 
loes  notwitbetanding  a  previous  payment  of  salvage  charges^ 
but  the  decision  turned  on  other  grounds,  namely,  that  the, 
salvage  charges  had  in  fact  been  incurred  on  account  of  the 
undmrHteis  in  the  first  instance,  and  not  on  aeoowit  of  the 
assured  at  all.  It  was  held,  therefore,  that  the  underwriters 
who  had  prc^viously  paid  the  salvage  charges-  but  not,  as  it 
waa  f wmd,  to  any  agent  ei  the  assured — ^were  liable  aever^ 
theless  to  pay  the  latter  for  a  total  loss,  without  deduction  in 
req^ect  of  such  previous  payment . 

868.  Prior  to  1846  salvage  was  awarded  only  in  respect 
of  services  midefed  to  ship  or  ourgo.    It  had  indeed  been 

the  practice  of  the  Court  of  Admiralty,  where  lives  as  Avell  aiv 
property  were  saved,  to  increase  the  reward  payable,  but  in 
respect  of  the  saving  of  life  alone  salvage  was  nev^  awarded. 
It  f<^ws  of  course  that  life  salvage,  as  such,  was  not  re- 
coverable from  underwriters,  because  thc^re  was  no  such  thing. 
And  although  9  &  10  Vict.  c.  99,  s.  19  (which  is  now  repre- 
sented by  sect.  544  oi  the  Mmhant  Shipping  Act,  18^), 
made  life  salvage  payable  as  such  (o),  yet  it  is  not  recover- 
able under  a  Lloyd's  policy  in  the  usual  form.  It  is  a  risk,, 
however,  which  is  sometimes  le^edtally  inaored  against  (p). 

(m)  See  Livie  r.  Jamm  (18ia),  12  Em*,  at  p.  W. 
(n)  BueliMHn  r.  Leadon,  ice.  Im,  Co.  (ia»5),  65  L.  J.  Q.  B.  92. 
(o)  See  The  CSufo  ex  SduUer  (1«77),  t  P.  B.  146;  T%6  Reapor  (im), 
8  P.  D  115. 

C/t)  Xoiirso  V.  Liverpool  8«»liiig  Skip  Owmm'  Kiitaal,  4cc.  Amoc.,. 
[1896J  2  Q.  Ji.  16  (C.  A.). 
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8i9.  Another  class  of  losses,  which,  though  not  specially 
enumerated  iu  the  policy,  are  nevertheless  recoverable  there- 
under, is  that  which  is  embraced  under  the  term  "particular 
charges.''  The  distinction  hetween  particular  charges  "  and 
"particular  average"  was  first  definitely  established  in  our 
Courts  in  Kidston  v.  Empire  Insurance  Co.  (g),  where  the 
Jury,  after  hearing  the  evidence  of  several  average-adjusters 
and  other  witnesses,  found  that  there  was  in  the  business  of 
marine  insurance  a  well-known  and  definite  meaniui^  affixed 
by  long  usage  to  the  term  "particular  average"  as  dis- 
tinguished from  the  term  "  particular  charges  " — viz.,  that 
"  particular  average"  denotes  actual  damage  done  to  or  loss 
of  part  of  the  subject-matter  of  insurance,  but  that  it  does 
not  include  my  exp^ises  or  charges  incurred  in  recovering 
or  preserving  the  subject-matter  of  insurance;  and  that  exr 
penses  incurred  in  warehousing  and  forwarding  goods  are  not 
"particular  average,"  but  are  termed  "particular  charges." 

Accordingly  sect.  64,  sub-sect.  (2),  of  the  Marine  Insur- 
ance Act,  1906,  states  that  "  expenses  incurred  by  or  on  behalf 
of  the  assured  for  the  safety  or  preservation  of  the  subject- 
matter  insured,  other  than  general  average  and  salvage 
charges,  are  called  particular  charges.  Particular  charges  are 
not  included  in  particular  average"  (r).  They  are  recover- 
able from  vBukmwn^bm  -wbm  incurred  after  the  arising  of  a 
peril  insured  against,  in  order  to  prev«it  such  peril  causing 
a  loss  for  which  the  underwriters  would  be  liable,  if  it  wore 
80  caused.  In  this  event  they  are  charges  incurred  "  in  and 
about  the  def^ice  and  saiegiiard  "  of  the  subject-nmtter  of 

(?)  (1866),  L.  R.  1  C.  P.  635  ;  2  C.  P.  367.  It  was,  indeed,  noticed 
in  an  earUer  case  (Bootili  v.  Gdbr  (1864),  15  C.  B.  N.  S.  291),  bat  Umb 
definitely,  as  tlie  dirtinetiMi,  on  Hko  facto  of  that  case,  proted  immaterial. 
Fiuriiealar  ehafges,  inearrod  on  behalf  of  one  interest  6nly,  are  also  to  be 
distiiyniehed  from  genatal  averafe  expendttare  inennred  on  the  joint 
aeoonni.  The  diAculties  sometimes  ^perieneed  in  maintaining  iliis  dis- 
tinction are  dealt  with  elsewhere,  in  the  diapter  on  "  Creneral  Average." 
Cf.  MoAi-thur,  173—177  (2nd  ed.);  Carver  on  Carriage,  s.  398. 

(?  )  "  A  particular  average  loss  is  a  partial  loss  of  the  subjec  t-mutter 
insured,  caused  by  a  peril  insured  against,  and  whach  is  not  a  genearal 
average  loss     Mar.  Ins.  Act,  1906,  s.  64  (1). 


SMst.  sea 


**PartiGaiar 
diatges." 
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insurance,  within  the  tsiiiug  and  labouring  clause.  In  certain 
cases  they  may  also  be  recoverable  from  underwriters,  apart 

a  pwil  insured  against  when  they  have  heen  necessarily 
incurred  in  consequence  of  such  a  peril — ^as,  for  example, 
eipeDses  ol  warehousing  and  tewaiding  oargo  («),  when  a 
pedl  iBsored  against  has  oeeasiiHied  the  aeeessity  of  sudi 

^penditure  {t) . 

fnidiet  870.  It  is  necessary  to  consider  the  suinff  and  labouring 

conaderatioii  . 

ofthesuin^  clause  in  somewhat  further  detail,  as  also  to  notice  certain 
lad  laboann^  ■,    .  . 

deeisioiia. 

The  ciause  is  principally  dealt  with  in  sect.  78  (u)  of  tike 

Marine  Insurance  Act,  1906,  which  provides  as  follows: — 

Suing  and  (1)  Where  the  policy  contains  a  suing  and  labouring 

^jjjjjjj"*  clause,  the  engagement  thereby  entered  into  is  deemed  to 

(#)  Lruding,  warehousing  and  forwarding  charges  are  sometimeer 
eovered  by  express  clauses.  For  a  case  on  such  a  clause,  see  Popham  v. 
St.  Petmbargfa  Ins.  Co.  (1904;,  10  Com.  Cas.  31,  276.  At  to  recovery 
of  sindlar  expenses,  in  the  abemoe  of  tnich  «  eUnse,  as  fmii^  and  liAoar- 
ing-.  Me  tut,  Win  k  Har.  Int.  Go.  p,  TtMe  Cold  Storage  Co. 
(1M7),  1S7  Fad.  B.  07. 

(I)  Tkmd eonld  psioiiably  aiao  be  vaeevoed  mder  ^sni^g and  Ubonr- 
ing  elanae,  at  the  option  of  aisued  (aee  per  Lord  EUenborongb  in 
Lhie  p.  Jmam  (1810),  12  East,  655);  and  itif  at  leaat  doubtful  whete 
even  expenses  inenrred  iu  order  to  avert  a  loss — such  as,  for  iiMtaaoe, 
ttow  which  were  held  in  Kidston  v.  Empire  Ins.  Co.  to  be  recoverable 
under  the  suing  and  labouring  clause— could  not  also  be  recovered  from 
underwriters  as  money  paid  on  their  behalf,  apart  from  the  clause.  It 
is  the  captain's  duty  iu  an  emergency  to  act  on  behalf  of  all  concerned. 
Might  not  expenses  incurred  by  him  in  doing  so  be  recovered  by  his 
owners  from  the  underwriters  under  an  implied  contract  of  agency  or 
iudejunity,  such  agency  having  been  thrust  upon  them  or  their  servant 
by  perib  insured  against?  Cf.  Le  Cheminant  v.  Pearson  (1812),  4  Taunt. 
Mi,  Sone  wmek  ^nmr  appean  to  liaTe  been  held  in  the  American  case  of 
White  fir.  Bepsbfie  Fii«  laa.  Go.  (1869),  57  liaiiie,  91.  If  it  wefe 
ae  deetfei  the  efeet  of  tbe  sang  aad  laboartng  ehuue  would  appear  to 
be  mo  More  tiMoi  to  render  certain  that  whieh.  otherwiae  might  have  been 

(«)  Other  sectioos  of  the  Aet  whieh  deal  wift  the  iniBg  and  hUioeriiqf 
ehuwe  either  in  express  tenna  ta  by  refwenoe  to  its  sabjeot,  vis.,  parti- 
colar  chorgee,  are  sect.  64  (2),  ante,  §  869;  sect.  65  (2),  ante,  §  865; 
aect.  76  (2),  (4),  post,  §§  871,  897;  and  Rule  U  of .  tbe  iiales  for 
Confttmetion  of  Policy  in  Sched.  X.,  p&tt,,  §  886. 
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be  supplementary  to  the  contract  of  insurance,  and  the  Sect.  870. 
assured  may  recover  from  the  insurer  any  expenses  pro- 
perly incurred  pursiiant  to  the  clause,  notwithstanding 
that  the  insurer  maj  have  paid  for  a  total  loss,  or  that 
the  subject-matter  may  have  been  warranted  free  from 
particular  average,  either  wholly  or  under  a  certain 
percentage. 

(2)  General  average  losses  and  contributions  and 
salvage  charges,  as  defined  by  this  Act,  are  not  recover- 
able under  the  suing  and  labouring  clause. 

(3)  Expenses  incurred  for  the  purpose  of  averting  or 
diminishing  any  loss  not  covered  by  the  policy  are  not 
recoverable  under  the  suing  and  labouring  clause. 

(4)  It  is  the  duty  of  the  assured  and  his  agents,  in  all 
eases,  to  take  sudi  measures  as  may  be  reasonable  for 
the  purpose  of  averting  or  minimising  a  loss  (x). 

«< 

First,  as  is  implied  in  sub-sect.  (8)  of  this  section,  tlie 
daose  does  not  oome  into  operation  except  in  anticipation  of 
"  any  loss  or  misfortune  *'  that  would  fall  upon  the  insurers 
if  it  did  happen.  "If  by  perils  insured  against,"  said 
Brett,  L.  J., the  subject-matter  of  insurance  is  brought  into 
sooh  danger  that  withoat  onttsaai  or  extraordinary  labour  or 
expense  a  loss  will  very  probably  fall  on  the  underwriters, 
and  if  the  assured  or  his  servants  or  agents  exert  unusual 
or  etttmoiidmuy  labour,  or  if  the  assured  is  made  liable  to 
unusual  or  extraordinary  expense  in  or  for  efforts  to  avert 
a  loss,  which,  if  it  occurs,  will  fall  on  the  underwriters,  then 
each  underwriter  will,  whether  in  the  result  there  is  a  total  or 
a  partial  loss,  or  no  loss  at  idl;  not  as  part  of  the  sum  insured, 
but  as  a  contribution  independent  of  and  even  in  addition  to 
the  whole  sum  insured,  pay  a  sum  bearing  the  same  propor- 
timi  to  tlie  oost  or  expense  incurred  as  the  iniiii  they  would 
have  had  to  pay  if  the  probable  loss  had  occurred,  or  to  the 
loss  which,  because  the  efforts  have  failed,  has  occurred,  as 
that  loss  bears  to  the  sum  insured"  (y). 


(«)  As  to  this  tidiH»etion,  see  §  79fla. 

(y)  Brett,  L.  J.,  in  Lohre  v.  Aitehieon  (1878),  3  Q.  B.  D.  at 
p«  MS. 
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■•ct.  870. 


0iiMit  Indiaii 


Railway  Co. 
c  Saunders. 


Booth  V. 
Ckiir. 


Tlie  cases  that  established  the  above-mentioned  limitation 
of-  the  applicability  of  the  oauae  are  Great  Indian  Peninsular 
lailway  Co.  v.  Saunders  (z),  and  Booth  v.  Gair  (a). 
1^11  the  former  case,  the  polio j  was  on  iron  rails  for  Bombay 
"  warranted  free  from  particular  average  union  the  ship  be 
stranded,  aonk,  «r  burnt."  The  vesa^  was  compelled  by 
perils  insured  against  to  put  into  Plymouth  in  such  a  state  as 
uot  to  be  worth  repairing,  but  she  was  not  stranded,  sunk,  or 
burnt.  The  rails  wore  landed  and  seat  on  by  other  vesaeb  at 
a  cost  of  the  whole  of  which  sum,  inasmuch  as  the 

original  contract  of  carriage  provided  for  payment  of  freight 
''ship  lost  or  not  lost,"  was  an  extra  expense  incurred  by  the 
shippers  in  consequence  of  the  loss  of  the  onginel  ship.  It 
was  held  that  for  this  sum  the  underwriters  were  not  liable, 
cither  under  the  suing  and  labouring  clause  or  otherwise,  on 
the  ground  that  at  the  time  when  die  expenditme  was 
incurred  the  mm  was  in  no  peril  of  total  loss,  for  which 
alone  the  underwriters  were  responsible. 
^  In  Booth  V.  Gair  (b),  bacon  was  insured  on  a  voyage  from 
New  York  to  Idv^rpool  "free  from  average,  unless  general, 
or  the  diip  be  stranded,  sunk,  or  burnt,"  w  ith  the  suing  and 
labouring  clause  in  ordinary  form.  The  vessel  became  a  con- 
structive total  loss,  owing  to  perils  of  the  sea,  but  without 
being  stinmded,  sunk,  or  burnt;  there  was  a  partial,  but  no 
total  loss  of  the  bacon,  which  was  landed  at  Bermuda  and 
part  sent  on  to  Liverpool.  No  expenses  appear  to  have  been 
incurred  in  saving  Oie  goods  from  a  total  loss  (e);  but  oetttdn 

(z)  (1861),  1  B.  &  S.  41;  2  irl.  266;  30  L.  J.  Q.  B.  218;  31  ul.  20S. 
This  case  was  distinguished  in  Wilson  Bn».  Bobbin  Co.,  Ltd.  v.  Green, 
[1917]  1  K.  B.  860,  where  th^  was  bo  warranty  against  particular 
average. 

(«)  (1863),  15  C.  B.  N.  8.  291;  33  L.  J.  C.  P. 

(6)  Ubi  supra.  .  . 

(c)  Tliis  sentenee  is  taken  from  the  remme  of  the  ca^  by  W'illes,  J., 
iB  L.  B.  1  C.  P.  at  p.  549.  But  this  does  not  seem  to  have  bet^i  admitted 
bj  plaintiff,  on  wiMiae  behalf  it  was  expressly  contended  that,  had  the 
oaffo  Bot  been  fwwaided  at  onee,  it  would  have  been  in  danger  of 
jmJiiBg  (see  It  L.  J.  O.  P.  at  p.  100),  aad  ttat  tiie  dttnence  in  the 
cteaeter  of  ^  cargo  disdagoisbaa  «e  etae  ftom  that  of  Gt.  Indian 
Co.  V,  SauBdeta.   JfAAfUnir  (p.  SOT,  M  ed.)  <»  ^  gnmnd  tfainka 
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expenses  Avere  incurred  by  way  of  warehousing,  coopering,   Sect.  870. 
leshipment,  <&c.    It  was  held,  in  acooirdance  wit^  the  decision 
in  the  case  last  cited,  that  inasmuch  as  these  expenses  were 
not  incurred  in  order  to  avoid  any  risk  of  a  total  loss,  the 
underwriters  were  not  liable. 

871.  These  cases  were  followed  in  1866  by  Kidston  v.  The  Expenses 
Empire  Marine  Ins.  Co.,  Limited  {d),  which  estabHohed  the  ^derto mt 
point  which  had  hitherto  been  left  open,  viz.,  that  where  the 
expenses  are  incurred  in  order  to  avert  a  loss  for  which,  if  it  ^ad 
had  happened,  the  underwriter  would  have  been  liable,  then 

L  1-1         1     A^i-        •  1  1  1^       •       would  have 

such  expenses  are  recoverable  under  the  sumg  and  labouring  tee^  liable. 
claus(\  The  action  was  brought  on  a  policy  on  chartered 
freight,  containing  the  usual  suing  and  labouring  clause  and 
the  warranty  against  particular  average.  The  vessel  became 
a  constructive  total  loss,  and  the  cargo,  after  being  landed 
and  warehoused  at  Rio,  was  forwarded  to  its  destination  by 
another  vessel  for  an  agreed  freight  of  2,4672.,  whidi  the 
plaintiffs  paid,  ultimately  receiving  from  the  owners  of  the 
cargo  the  full  charter  freight.  It  was  held  by  the  Court  of 
Common  Pleas  and  the  Exchequer  Chamber  that  inasmuch 
as  the  2,4672.,  together  witii  the  landing  and  warehousing 
expenpes,  had  been  paid  with  the  object  of  averting  the  total 
loss  of  freight  which  would  otherwise  have  been  suffered, 
and  lor  which  the  underwriters  would  have  been  liable,  these 
amounts  were  recoverable  under  the  suing  and  labouring 
clause,  notwithstanding  the  warranty  against  particular 
average.  Effect  is  given  to  this  decision  by  the  express 
terms  of  the  Mluine  Insurance  Act,  1906,  which  provides 
that  "Where  the  subject-matter  is  insured  free  from  par- 
ticular average,  either  wholly  or  under  a  certain  percentage, 

this  decision  wrong-.  There  is  t'oree  in  McArthur's  criticism,  espet'ially 
in  view  of  the  establidied  rule  that  a  constructive  total  loss  of  goods  may 
be  comtitiited  by  a  Iom  of  the  insured  adventure.  The  principle,  however, 
on  wYaskk  the  deeieion  purports  to  be  based  is  unexceptionable,  thougli 
the  Coort  may  have  oom»  to  a  quertionabie  conclusion  on  tbe  foots.  Ct. 
also  Tlie  Fomeraiiiaii,  [1896]  P.  349;  and  Wilson  Bros.  Bobbin  Gp., 
Ltd.  V.  Giieen,  supm. 
(d)  (1860),  L.  R.  1  C.  P.  m;  2  C.  P.  357  (Ex.  Ch.). 
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"the  incRirer  is  nevertheless  liable  for  salvage  charges,  and 
for  particular  charges  and  other  expenses  properlj-  incurred 
pursuant  to  the  piovirions  of  the  suing,  and  labouring 
danse  in  otder  to  avert  a  loss  insared  against "  («). 

The  result  in  this  last  case  showed  that  there  had  been  no 
loss  whatsoefvor  on  the  subject  of  insnranoe;  the  full  freight 
was  earned  and  received.  That  was  the  proper  effect  of  the 
clause.  Prevention  of  loss  is  the  very  object  in  view.  It  con- 
templates the  benefit  of  the  insurers  <ndj,  aad  the  insurers  on 
that  aoeoimt  imderlake  for  the  ezp^idituie.  CWs  do 
ihieqnently  occur  in  which  the  insurers  by  the  operation  of 
this  clause  are  saved  from  loss,  and  the  damage  done  is 
thrown  ap<m  the  assiired  (/).  For  instance,  undw  a  policy, 
on  goods  wamnted  free  from  average  under  5  per  cent.,  the 
goods,  suppose,  have  been  wetted  by  sea  water;  the  damage 
to  them,  unless  they  are  taken  out  and  dried,  would  go  on 
increasing  beyond  the  5  per  ooit.,  till  it  threatened  the 
cargo  with  destruction;  but  they  are  dried  at  an  expense  of 
3,  2,  or  1  per  cent.,  and  the  damage  done  is  less  than 
5  per  cent.  The  insuxm  bear  the  mt  of  drying,  and  the 
awiired  the  lots  by  sea  damage  {g). 

By  this  clause  the  insurers  undertake  an  engagement 
supplementary  to  the  contract  of  insurance,  pn^edy  so  called, 
and  quite  oi  a  d^event  na^fure  {h) .  The  assnred  may  recover 
thereunder  notwithstanding  that  the  insurer  may  have  paid 
for  a  total  loss,  and  (as  we  have  already  seen)  notwithstanding 
any  warranty  against  particular  average  (t).  It  follows  that 
"  partieolar  duogea "  cannot  be  added  to  the  "  particular 
average,"  or  damage  done  to  the  subject  of  insurance,  so  as 

{e)  Seat.  7«,  tub-Met.  2.   See  abo  eeet.  78,  nli-eeet.  1,  ante,  §  870. 
It  appears  to  be  otherwise  wheie  tlw  policy  is  nguiMt  *^  fatri  Ifftt  ealy 
Dixon  V.  Whitworth  (1880),  4  Aa^.  M.  L.  C.  327. 

(/)  PerWiUw,  J.,  iiiKidrta«v,  Siii^lM.O^(lSSS),]:«^ 

543,  544. 

ig)  Per  Willes,  J.,  L.  R.  1  C.  P.  544. 

(A)  Mar.  Ins.  Act,  1906,  9.  78,  sub-s.  1,  ante,  §  870.    Cf.  Lohre  p. 
Aitchison  (1878),  3  Q.  B.  D.  at  p.  567,  per  Brett,  L.  J. 
(0  Mar.  Ins.  Act,  1906,  8.  78,  aub-s.  1. 
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to  increase  the  amount  of  the  latter  to  3  or  5  per  cent..  Sect.  871. 
and  80  avoid  the  effect  of  the  uieuiorandum  (A:). 


872.  The  ind^ndent  character  of  the  clause  formed  one 
of  the  grounds  of  the  decision  in  Xenos  t?.  Fox  {I).    In  this 
case  the  plaintiffs  were  the  owners  of  the  "  Smyrna,"  and 
had  been  sued  for  running  down  another  vessel.   This  action 
tliey  successfully  def^ded,  but  were  put  to  costs.  "Aieir 
policy,  in  addition  to  the  suing  and  labouring  clause,  con- 
tained a  collision  clause  entitling  them  to  recover  from  their 
underwriters  a  oortain  {UK^portion  of  any  damages  which  they 
might  hfl?6  to  pay  by  reasmi  of  their  vessd  accidentally  or 
Negligently  damaging  any  other  vessel.    Belying  on  the 
suing  and  labouring  clause,  they  attempted  to  get  from  their 
underwiitm  the  costs  ineorred  in  their  soooesaM  defenoe  of 
the  action  Iwought  against  them,  on  the  ground  that,  had 
they  not  been  incurred,  there  would  have  been  a  good  claim 
against  the  underwriters  on  the  collision  daose.   The  Court 
of  Ckonmmi  Pkaa,  however,  decided  against  lids  amnewhat 
ingenious  claim,  mainly  on  the  ground  that  the  suing  and 
labouring  clause  jvas  an  engagement  of  limited  application, 
extending  only  to  the  ordmary  insurance  perils,  and  not  to 
Aoee  specially  covered  by  the  collision  clause.  The  Exchequer 
Chamber  appear  to  have  concurred  in  this  view,  and  also  to 
have  considered  that  no  "loss  or  misfortune"  cont^pkted 
hy  the  daose  had  ever  lyrisen. 

In  a  case  where  an  insurance  was  ^Fected  by  a  carrier  of 
cargo,  not  upon  the  cargo  itself,  but  in  order  to  protect 
himself  to  the  extent  of  20,000L  from  certain  liabilities 
which  nught  incur  as  carrier  tiiereof  ,  it  was  held  that  the 
suing  and  labouring  clause  was  entirely  inapplicable  to  such 
a  contract,  and  should  be  ignored  (w) .  It  has  also  been  heM 
that  the  daiue  ''no  sahage  diargm"  in  a  policy  of  re- 

Qb)  Mar.  Ine.  Aei,  1906,  a.  7S,  sub-s.  4,  pmt,  $  886. 
(0  0»i«)»  L.  B.  3  0.  P.  680;  4  C.  P.  665.  See  Muiimhi  v.  Standud 
Mar.  Infl.  Co.  (1907),  156  Fed.  B.  44. 

(m)  CWid  S3.  Co.  V.  Ifurlin,  [1902]  2  K.  B.  624;  [1908]  2  K.  B. 
511. 

A.— VOL.  n.  20 
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kisurance  excludes  liability  under  the  suing  and  labouring 
clause  (n).      '  ' 

to       873.  Meyer  v.  EaUi  (o)  affords  a  srood  illustration  of  the 

aTOTd  further       .     .  ,  ,  ,  •  ,  i 

deterioration  pnnciples  established  by  the  previous  decisions.  A  cargo  of 
rye  imM  iBMUPed  hy  a  pdk»y  wamunted  free  ol  paitifxiUr 
«  average .  The  voyage  was  necessarily  abandoned,  owing  to 
perils  of  the  sea;  part  of  the  rye  was  so  damaged  that  it 
had  to  be  sold  at  onee,  tlie  rest  ooold  have  been  profitably 
la-^Miditiimedaiidforwaided  toitsdfistii^  IMioi^iiae, 
however,  the  captain  neglected  to  take,  so  that  a  substantial 
portion  remained  in  warehouses  for  more  than  a  year,  subject 
Id  diaigas.  It  held  that  the  plamtiffs,  under  the  ttmag 
and  labooring  clause,  were  entided  to  recover  the  expenses  of 
unshipping  the  whole  and  conveying  it  to  a  warehouse,  and 
of  the  sgpaiation  of  the  comparaldyely  somid  part  from  that 
iMA  W9»  inepaimUy  damaged,  and  of  ike  expense  of  ve- 
conditioning  the  former — all  these  being  expenses  necessary 
in  order  to  avert  a  total  loss — but  for  no  other  expenses  were 
the  mdflrwntns  tmpmmkie. 

ITiid^  a  policy  on  live  cattle  against  al^  risks,  including 
mortality  from  any  cause  whatsoever,  the  insurers  were  held 
liaUe,  undor  the  olaose,  for  the  oost  of  extra  fodder  supplied 
whakit  ike  Teasel  waa  detained  in  a  port  d  refoge  for  repairs 
necessitated  by  perils  of  the  sea,  inasmneh  as  if  the  animals 
had  perished  for  want  of  it,  there  would  have  been  a  valid 
daim  for  loss  by  sMrtalitj  (f»).  # 


^^^^^^  874.  It  need  hardly  be  said  that  only  sodb  saqpenditure  can 
he  recovered  oader  the  olaase  as  can  be  dbovm  to  have  been 
reasonably  neeessaiy  (q^). 

A  ship  with  a  cargo  of  palm  oil  for  Liverpool  stranded  on 
.  the  Wdsh  eoaat  near  Fwllh^  and  it  beeune  necessary  to 
hnd  h^  cargo.  She  was  ihm  towed  to  Carnarvon,  and  there 


(n)  W«iln  Ah.  G6.  <tf  Tnmito  v.  FlMlei,  [IMS]  1  K.  B.  S76. 
(0)  0876),!  G.  P.  B.  U8. 

Tte  PiMMnuuaD,  [1S95]  P.        par  G<M<dl  Bmm,  J. 
(f)      Umi  Mtf.  Ins.  Aet^  IMS,  s.  9$,  mdi-s.  2,  and  s.  78,  sab-s.  1, 
^  myumm  m  older  to  be  feeovwaHe  mmtt  kftre  beta  '^properly 
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made  seaworthy  for  the  rest  of  the  voyage.  Meanwhile,  the 
dii^wnev  had  s^t  the  eargo  overland  by  rail  to  Liverpool  at 
an  expense  of  ov«r  2001.,  and  thi^by  earned  his  freight.  In 
an  action  on  his  policy  on  freight  to  recover  this  expenditure, 
it  was  held  that,  although  the  occasion  and  purpose  justified 
flome  ezpenditnre,  namdiy,  to  prevent  a  total  loss  of  the 
freight,  yet,  as  he  might  have  retained  the  oil  till  his  ship 
was  repaired,  and  have  reshipped  it  at  an  expense  of  70?.,  he 
was  entitled  to  recover  701.  and  no  more  (r). 

It  is  not  eonfddfflred  necessary  further  to  enumerate  cases 
in  which  particular  charges  may  be  recovered  under  the 
suing  and  labouring  clause.  Sufficient  has  been  said  by 
way  pf  iUnalration  of  such  principles  as  are  peculiar  to  the 
eonstruction  of  the  dause.  Subject  to  such  principles,  claims 
Under  the  clause  are  dealt  with  as  claims  made  in  respect  of 
perils  direcdy  insured  against.  This  subject  is  dealt  with 
in  other  parts  of  Ihis  work. 

If  the  underwriter  himself  incurs  expenses  which  if 
incurred  by  the  assured  would  be  recoverable  under  the 
suing  and  labouring  dause,  it  is  obvious  that  he  cannot 
recover  thmn  from  the  assured 

875.  Apart  from  the  suing  and  labouring  clause,  other  other 
expenditures  imd  disbursements  incurred  in  the  course  of  the  ^^^^ble 
Toyage  in  consequ^oe  of  extraordinary  casualties,  for  the 
henefit  not  of  the  whole  adventure,  but  of  the  ship  alone,  are 
recoverable  by  the  assured  from  the  underwriter,  either  under 
a  special  count,  or,  gmerally,  as  a  consequ^ce  of  some  peril 
insured  against. 

Thus,  actual  disbursements  necessarily  made  in  a  port  of  Expenditure« 
•distress,  or  elsewhere,  for  repairing  damage  done  to  the  ship 

(r)  Lee  v,  Seatbarn  Im.  Gb.  (1870),  L.  R.  5  O.  P.  397. 
(«)  Crouan  v,  Steakr,  [1904]  1  K.  B.  87.   In  tfaiit  ease  tfM  poliey 
-WM  againet  ''total  or  c(»atraeliTe  total  loss  ovly"  nad  Kennedy,  J., 

held  that  the  clause  is  not  impliedly  excluded  in  sach  an  insurance,  and 
that  the  underwriter  could  not  recover  from  the  assured  the  ocpense  of 
salving  the  vessel  which  had  been  unjustifiably  abandoned.  In  diort, 
ibe  nndrarwriter  cannot  claim  salvage  against  the  assured. 

20  (2) 


for  the 


leoain  of 

sli^ 
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99t^.9lfB*  in  ther course  of  tlie  voyage,  bv  the  violent  operation  of  the 
pedis  insured  against,  are  recoverable  from  the  underwriter 
iiiNiii  an  averment  of  loss  hj  those  poah(t).  The  cost  of 
mth.  lepairs  moliides  the  cost  of  replacing  coals  and  aigine* 
room  stores  consumed  in  repairing  a  steamer,  or  in  working 
her  en.^ines  or  winches  to  assist  in  such  repairs,  or  in  moving; 
her  to  «  plaee  ol  repair  withia  the  limits  of  the  pcatt  where 
ribe  is  lying  (w).  None  of  these  repairs,  however,  must  be 
such  as  are  properly  attributable  to  the  ordinary  wear  and 
tear  of  the  voyage,  ias  whioh,  as  we  have  already  seoi, 
miderwiiten  are  not  reEqfMmdye. 

In  calculating,  however,  the  amount  for  which  the  under- 
writer is  liable  in  respect  of  repairs,  a  deduction  is  in  most 
oases  made  ol  one-third  of  the  valae  of  the  new  wofk  whioh 
leplaoes  the  oid.  Upon  tJie  subject  of  this  deduction, 
generally  known  in  insurance  law  by  the  term  of  "  one-third 
new  for  oldy"  we  shall  have  more  to  say  in  treating  of  the 
adjoatment  of  parlieiilar  average  losses. 

^^yo^  Beaides  the  ooat  of  neoeasary  repairs,  tliere  are  oOier 

to  procme  ^  exp^ditures  whieh  may  he  recoverable  from  the  underwriter, 
captured  ship,  Thus,  as  capture  or  hostile  seizure,  prima  facie,  dissolves 
faU  on  the  the  Contract  of  affreightoimt,  or  at  all  events  sospends  it  iat 
a  time  Cx),  the  wages,  provisions  and  othe^  expenses  of  tiie 
master  and  crew  in  endeavouring  to  procure  a  restoration  of 
the  captured  ship  or  the  detained  cargo,  such  expenses  not 
Immg  ooiiq>ri8ed  within  those  ordinary  servioea  of  tihe  voyage 
which  are  payable  out  of  the  freight,  give  the  assured  a  claim 
either  agamst  the  underwriter  on  ship  or  on  cargo,  according^ 
as  the  ship  akme  or  the  cargo  alcme  is  the  acde  oanae  of  sainire 
and  detention.   Where  the  services  ol  ihe  master  and  crew 

(0  8e»  per  hoKd  EUodbmai^  hi  lii^e  v.  Jsuui  (1810),  12  East, 
si  p.  665.  His  Lofdahip  alao  wiggerti  tiiai  ■adi  ea^enditnroi,  especially 
n^n  followed  by  a  total  loss,  might  more  property  be  efadraed  inde- 
pendently  luider  the  suing  and  labouring  clause. 

(u)  There  is  an  express  rule  ol  tbe  Aiiocitiion  of  Average  Adjusters 
to  this  effect.   See  Appendix  B. 

(x)  The  Bim«i  (ItiOO)^  8  0.  Bob.  180;  LaddArd  «.  Lopes  (180d),  10 
JSast,  526. 
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are  thus  given  for  the  joint  benefit  of  both  ship  and  cargo»  Seot.  870. 
as  thej  are  when  both  are  the  subject  of  detention,  the 
-expense  i^ould  be  home  by  both  (y). 

But  an  embargo,  detention,  or  arrest  of  princes,  does  not  Expenses 
necessarily  work  a  dissolution  of  the  contract  of  affreight- 
meatiz):  the  shipowner,  therefore,  owes  all  the  services  of  delation  by 

\  y  ^  7  J  ^  embargOf  ate 

his  crew  during  fMs  pmod  to  the  f  roister,  and  their  wages  not^a  eharge 
and  provisions  during  the  detention  are  a  charge  upon  the  underwriters, 
freight,  an  ordinary  expense  of  the  voyage,  which  the  ship-  JJ^y'^* 
imtk&t  cannot  reeov^  against  his  und^writm  (a). 

Upon  the  same  principle  it  is  that  the  wages  and  provisions 
of  ;the  crew  during  the  ship's  detention  in  a  port  of  distress  for 
repairs  are  not  recoverable  from  the  underwriter  as  an  average 
ioss,  but  must  be  borne  by  the  shipowner  as  one  of  the  neces- 
sary expenses  of  earning  freight  (&). 

The  principle  of  all  these  cases  in  thus  shortly  and  clearly  Piinciple 
expressed  by  B^ecke:  "  The  owner  owes  the  services  of  the  ®* 
crew  to  the  freighter  and  to  the  ship  herself  during  the  whole 
voyage,  and  consequently  also  during  the  time  of  repairs  or 
detrition,  which  forms  part  of  the  voyage,  and  he  cannot  call 
upon  tiie  onderwrifcor  lor  expaises  whidi  are  Itweign  to  his 
(the  underwriter's)  contract  '*  (c). 

877.  As  to  goods,  the  underwriter  thereon  is  not  respon-  Losses  on 
sihle,  under  the  oommim  form  of  polioy,  for  loss  the  merchant 

^Tuderwriter 

may  inoor  by  having  to  pay  the  same  freight  on  sea-damaged  not  liable  for 

goods  arriving  in  bulk  at  their  port  of  destination,  as  he  would  Sw^TSiiig 

(y)  Arnould  (2nd  od.  p.  870)  said  this  was  a  case  for  general  average 
contribution;  but  this  is  doubtful. 

(z)  Hadley  v.  Clarke  (1799),  8  T.  R.  259,  where  the  detention  must 
bo  regarded  a^  temporary  only:  see  liorlock  v.  Beal,  [1916]  1  A.  C.  486; 
Tamplin  SS.  Co.,  Ltd.  v.  Anglo-Mexican  Co.,  Ltd.,  [1916]  2  A.  C.  397. 

(a)  As  to  fihip«  see  Edea  i;.  Poole  (1785),  1  Park,  Ins.  117;  Robertson 
V,  Ewer  (1786),  1  T.  B.  127.  Aa  to  freight,  aee  Sharp  v.  Gladstone 
(1805),  7  East,  88;  Evertii     Smith  (1814),  2  M.  &  S.  278. 

(ft)  Lateward  v,  001^^(1776),  1  Ptek,  Ins.  288;  Fletoher  v,  Poole 
(1769),  ibid.  ■  116.  MIflM  iWUfe: 

(e)  -Beneokei,  Pr.  ot  H^^.  468.  SlB^  liave,  however,  been 
otherwise  explained;  see  Field  SS.  Oo.  vTBttrr,  [1898]  1  Q.  B.  821; 
[1899J  1      B.  679  (0.  A.);  mmt^,  f 


1128  mmm  by  ths  perils  insured  against,   [part  ni. 

B«ct.  87T.  have  had  to  pay  had  they  arrived  there  sound  {d) .    Nor  can. 
to  pay  full     he  he  charged  with  pro  rata  freight  whiok  the  merchant  may 
hme  had  to  pay  the  ahipowaefa  (after  oaptme  of  sh^  and 
Spring        cargo  and  snbsequ^t  reetitation  of  the  proceeds  of  the  goods) 
in  bulk.        jj^  respect  of  that  part  of  the  voyage  performed  hef ore  the 
oiftoie(e). 

<m  sale      Where  goods  are  neoessarily  sold  hy  ike  m  a  port 


i^^^^p.  of  distress  to  defray  the  expenses  of  repairing  the  ship,  the 
loss  sustained  from  the  sale  hy  the  shipper  of  the  goods  may 
be  reoovered  by  him  against  the  owner  of  the  ship»  but  eaa-' 
not  be  claimed  as  an  average  loss  from  the  underwriter  on 
goods  . 

Expenses  of  The  eiipmis0B  iiieideiit  to  the  sale  by  aoetioa  of  sea-damaged 
goods  are,  as  we  diall  see  in  treating  of  adjostmeiit^ 

the  average  loss  payable  by  the  underwriters  on  goods  (^), 

Parti^loeset  87S.  As  StevjBps  remarks,  the  word  "average"  is  veiyi 
on  fraght.     ipappUcable  to  claims  f<»  partial  losses  <m  ^igbt,  wUeh,  in 

fact,  can  only  arise  from  one  cause,. vis,,  a  total  loss  on  part 

of  freight  (A). 

It  seems  jn  o<nmtiy  t^t  a.cla^  in  roE^peot  of  partial 
loss  on  freight  can  only  be  made  good  when  either,  1st,  only 
part  of  the  full  intended  cargo  out  of  which  the  freight  was 
expected  to  arise  was  on  board,  or  ccm^^eted  for  at  the  time 
of  loss  (•);  2nd,  n^en  sme  separable  parl-dl  the^  wIm^  cargo 

(d)  Baillie  v.  Moudigliani  (1785),  1  Park,  117;  1  Phillips,  s.  1140. 
As  to  policies  on  "  contingency  freight,"  sec  ani^,      '232,  811. 

(e)  Baillie  v.  Moudigliani  (1785),  1  Park,  116;  Abbott  on  Shipping, 
721, 14th  ed.  See  also  per  Story,  J.,  as  cited  1  Phillips,  s.  1138.  Phillips 
himself  takes  a  different  view. 

(/)  Powell  V.  Gudgeon  (1816),  5  M.  &  S.  431;  Sarquy  v.  llolwon 
(1823),  2  B.  &  Cr.  7;  3  Dowl.  ic  Ky.  192;  S.  C,  4  Biug.  131;  12 
Moore,  474;  Duncan  v.  Benson  (1847),  1  £xch.  537;  Booson  v.  Duncan 
(1849),  3  Exch.  655;  1  PhiUips,  s.  1139. 

(g)  See  post,  §  1019. 

(A)  Stevene,  Av.  174;  Brockelbank  v.  bugrue  (1831),  1  Moo.  &  Bob, 
102.  .  ' 

(t)  Forbes  v.  AqpiMOl  (1^11),  13  Eait,  323;  Forbes  v,  Ckmw  (1808>» 
1  CMup.  520. 
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{i.e.,  separately  valued  or  insured  by  the  policy  {k))  goes  in   M^ti^  878. 

bulk  to  the  bottom  of  the  sea,  or  is  otherwise  totally  destroyed 

by  a  peril  innued  against  (I).    In  both  these  oases  there 

is  a  clear  total  loss  of  part,  or  partial  loss,  of  freight,  which 

must  be  adjusted  by  the  underwriter  in  the  mode  hereafter  to 

be  indicated. 

A  third  case,  it  seems,  may  arise.  If  a  ship,  with  a  full 
cargo  pn  board,  is  so  damaged  that  she  can  only  be  so  far 
repaired  at  the  port  of  distress  as  to  take  on  part  of  the  cargo, 
and  ihe  residue  is  thereupon  necessarily  and  justifiably  sold, 
it  has  been  intimated  that  there  may  be  a  total  loss  on  that 
part  of  the  freight  which  the  ship  is  thus  incapacitated  from 
earning  (fn). 

879.  In  the  f <^owing  case,  however,  It  was  decided  that,  lqh  of 
where  tlie  ship  can  be  so  repaired  as  to  take  on  all  the  cargo,  cargo 
even  a  justifiable  sale  by  the  master  of  part  of  the  cargo  at  j^*^^^ 
an  intermediate  port,  whweby  the  freight  of  such  part  was  mMter.  is  not 
lost  to  the  shipowners,  did  not  give  them  a  claim  against  the  on  the^^ 
underwriters  on  freight,  as  the  loss  was  not  due  to  any  peril  o^^^S^"* 
insured  against.  Mordy  v. 

A  ship,  the  freight  of  which  was  insured  for  a  voyage  from 
Kingston,  in  Jamaica,  to  Liverpool,  sailed  from  Kingston 
with  a  full  cargo  of  colonial  produce;  but  soon  afterwards, 
the  starting  of  a  plank  in  violet  weather,  was  forced 
to  put  back,  and  to  unload  the  whole  of  her  cargo.  After  the 
ship  was  repaired  it  was  found  that  part  of  her  cargo  had  been 
so  wetted  by  sea  water,  in  consequence  of  the  starting  of  the 
plank,  that  it  could  not  be  re-shipped  without  danger  from 
^ition  to  the  ship  and  the  rest  of  the  cargo,  except  after  a 
process  which  would  have  detained  the  vessel  six  weeks,  and 
been  att«ided  with  esqp^ue  equal  to  the  freight.  Under  these 
ciroamsteiioes,  the  master,  aeting  as  a  prudent  man  woiild»  if 

(k)  Bidli  V.  JaiMna  (1856)  (in  error),  S  E.  &  B.  422;  25  L.  J.  Q.  ». 
800. 

(I)  See  The  lierdMUit  Shipj^ng  Go.  v,  Armitage  (1878),  L.  B.  9  Q.  B. 
99  (Ex.  Ch.);  Stevens,  Av.  174. 
(m)  Per  Maale,  J.,  in  Mms  v.  Smith  (1845),  9  O.  B.  104. 


Jonee. 
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uninsured,  sold  the  damaged  goods,  and,  iinding  he  could  not 
dbtein  olher  goods  to  comjdete  his  cargo  in  leftSonaMe  time, 
tailed  for  Jiiverpool  and  paid  over  to  the  parties  interested 
the  net  proceeds  of  the  damaged  goods,  without  retaining, 
freight.  The  shipowner  claimed  from  the  mid^rwritera  a 
total  loss  of  frei^t  on  the  goods  so  sdd.  The  Court  of 
King'^  Bench  held  that  the  underwriter  on  freight  was  not 
liable,  because  the  loss  was  due  rather  to  the  prudent  conduct 
oi  the  captain  than  to  any  peril  iasiired  against  (»). 

Anoth^  case  in  wldoh  die  eondnet  d  tiie  captain,  or  his 
owners,  was  held  to  be  the  cause  of  a  loss  of  freight,  rather 
than  any  peril  insured  against,  is  that  of  Williams  v.  Canton 
Tiisqiaiice  Offiee,  de<aded  in  the  House  of  Leeds,  where  it  was 
hekd  that  the  loss  was  not  due  to  a  peril  of  the  sea,  but  to  the 
fact  that  the  form  in  which  the  plaiutifPs  had  taken  the  bills 
of  lading  had  not  preserved  to  them  their  hm  over  ih»  whole 
cargo  for  ^  chartered  freight  (o). 

Where  only  freight  pro  rata  is  earned,  the  loss  on  freight 
in  the  United  States  is  adjusted  as  a  salvage  loss,  i.e.,  the 
underwiitar  pays  ihe  whole  amount  of  the  iuturaiioe,  deduct- 
ing the  pro  raid  freight  {p) . 


gxyn^Mof  880.  When  a  ship  has  put  into  a  port  of  distress  for 
mA  ,         repairs,  and  to  that  end  the  cargo  is  obliged  to  be  unloaded, 


(«)  Moidy  V.  Jones  (1825),  4  B.  &  Cr.  394;  6  D.  A:  Ryl.  479.  The 
Conrt  appears  to  have  been  inflaenced  by  the  mischief  that  might  arise 
if  by  a  contrary  decision  they  weare  to  hold  out  a  temptation  to  masters 
to  sail  away  instead  of  stopping  until  the  goods  could  be  re-shipped. 
Arnould  (2nd  ed.  p.  978)  and  Phillips  (vol.  i.  s.  1142),  conceiving  such 
coneidorations  to  be  the  ratio  decidendi  of  the  case,  have  disputed  the 
decision  itself;  but  Maelachlan  (Arnould,  6th  ed.  p.  803)  gives  tlie 
true  explanation,  and  cites  Moss  v.  Smith  (1845),  9  O.  B.  94;  and 
Bdlpott  «.  Swann  (1861),  11  O.  B.  N.  8.  270;  30  L.  J.  O.  P.  358, 
m  owfinnalicm  of  his  viow,  and  aim  as  dednMis  to  a  fomilar  efleet. 

(•>  WmiaM  «.  Gantoa  Ins.  Qfloe,  [1901]  A.  O.  462  ;  8,  C,  sub  notn. 
BmMsm  88.  Co.  v.  GuitoB  Int.  Oftoe,  [1899]  2  Q.  B.  178  (C.  A.). 
9m  mUe,  §  7S9. 

(p)  Godidge  «.  Glooeetier  Mar.  Ina.  Co.  (1819),  16  Maw.  B.  Ml; 
S  PhiUips.  s.  1440.  But  see  Price  v.  Maritune  Ins.  Go.  (1909),  5  Com, 
Gas.  3IS;  [1901]  2  K.  B.  412  (C.  A.),  wfaero  the  iamnoMO  was  ft 
nledfleou 
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the  charges  of  uushipping  and  re-shipping  the  cargo  will  fall  Sect.  880. 
upon  different  pmsons  aooording  to  ciroumstanoes  (g).  Where  forwarding 
a  ship  was  detained,  and  herliomeward  cargo  unloaded,  under 
embargo  of  the  foreign  government  in  whose  port  she  was 
preparing  for  her  homeward  voyage,  it  was  held  that  the 
eixpenses  of  re-shipping  this  cargo,  after  the  embargo  was 
taken  off,  whereby  she  was  ultimately  enabled  to  earn  freight, 
ought  to  be  deducted  from  the  freight  earned  before  paying 
it  OY&t  to  the  undwwriters  on  fre^ht  who  had  paid  for  a 
total  loss  (r) .  The  charges  of  wages  and  provisions,  however,  Wages  and 
incident  to  such  detention  or  to  a  delay  for  repairs,  seem  to  be  S^^**"* 
no  more  chargeable  on  the  underwriter  on  freight  than  on  the  ^etdntion. 
tmdmmter  oa  i^p,  and  for  tibe  same  reascm  (s). 

It  has  hem  decided  in  this  country,  that  if  a  ship  ulti- 
mately  earn  freight,  though  not  that  intended  for  her,  the 
exp^ises  of  a  dday  or  dotation  in  the  course  of  the  voyage^ 
by  reason  of  some  of  the  perils  insured  against,  as  for  repairs, 
by  being  icebound,  &c.,  do  not  constitute  a  claim  for  an 
average  loss  against  the  underwriters  on  freight  (t):  but  the 
expttises  of  put^bog  such  substituted  oargo  on  board  at  a  port 
of  distress,  are  to  be  deducted  from  the  freight  paid  over  as 
isalvage  to  the  underwriters  on  freight  who  have  adjusted  as 
for  a  total  loss  (u). 

Whether  it  is  duty  of  the  master,  in  case  of  damage  to 
the  cargo,  to  incur  expense  in  drying  it  or  otherwise  restoring 
it  to  a  transportable  condition,  must  depend  on  circumstances: 

(fj)  See  chapter  on  "  General  Average/' 

(r)  Sharp  v.  Gladstone  (1805),  7  East,  24.  In  this  case,  however, 
there  had  been  an  abandonment. 

(«)  The  contrary  was  supposed  to  have  been  intimated  by  liuller,  J., 
in  Eden  c.  Poole,  as  reported  by  Park  on  insurance;  but  the  report  was 
found  incorrect  by  Mr.  East,  as  stat^id  by  him  in  a  note  to  Sharp  v. 
Gladstone  (1805),  7  East,  at  p.  32.  See  also  Everth  v.  Smith  (1814), 
2  M.  &  S.  278. 

(0  Brockdbank  v.  Sngrae  (1831),  1  Moo.  &  Bob.  102.  See  S,  P., 
as  to  salvage,  low  of  freight,  i;.  Smith  (1814),  2  M.  Ac  .8.  278; 

bat  alU«r  where  tiie  policy  was  on  disbarsments  in  respeet  of  passengers. 
New  Zealand  Ship]^  Co.,  Ltd.  v.  Duke,  [1914]  2  K.  B.  682. 

(«)  Barclay  «.  Stirling  (ISIS),  5  M.  &  S.  S.  See  Sharp  v.  Glfdstone 
aSSS),  7  Bm^  24. 
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wherever  these  are  such  as  to  justify  the  master  in  what  he 
has  done  the  imderwEiteB  ought,  m  i«iiici{^  to  be  bouiid  by 
Mb  j^EOoeedings  (x). 

Sztm  clnrges     981,  Where  the  original  ship  is  lost  or  disabled,  and  the 

caused  "y  j  , 

transhipment  goods  are  sent  on  by  the  master  in  a  substituted  ship,  for  the 
whf^       benefit  of  the  owner  of  the  goods,  the  extra  expenses  of  tia&r 
b"^W^*'^  rfiipniMit,  bejond  ilie  loost  fi  the  original  freight,  may  perhaps 
be  thrown  on  the  underwriters  on  the  goods;  if,  however, 
they  were  sent  on  for  the  sole  purpose  of  earning  freight^ 
these  expenses  /dioald,  on  principle,  be  home  by  the  under* 
writer  on  freight  (y) .   If  the  expenses  were  incurred  for  the 
common  benefit  of  both  cargo  and  freight,  both  should  be 
charged  therewith  (js). 
fkrtiia  Ion        Wi&  legtatd  to  profits,  it  has  been  hM  in  iiie  United 
States,  that  when  the  goods,  out  of  which  the  profits  are  to 
arise,  arrive  sea-damaged,  or  a  part  of  them  is  totally  lost^ 
this  is  pro  tatUo  a  paxtial  loss  on  the  prdSts,  and  to  be 
adjusted  accordingly  (a);  and  the  same  has  been  there  held 
where  part  of  the  goods  have  been  necessarily  sold  (6). 

(a;)  2  PhilUps,  Ins.  a.  1452;  Notara       Henderson  (1S70),  L.  R. 

6  Q.  B.  346;  (1872),  7  Q.  B.  225. 

(y)  Kidston  v.  Empire  Ins.  Co.  (1866),  L.  R.  1  C.  P.  535;  2  C.  P. 
367.  So  in  the  United  States,  Saltus  v.  Ocean  Ins  Co.  (1815),  12 
Johnaon,  R.  107;  Schieffelin  v.  New  York  Ins.  Co.  (1812),  9  ibid,  21; 
2  Phillips,  Ins.  s.  1438. 

(z)  Rose  r.  Bank  of  Australasia,  [1894]  A.  C.  687. 
(«)  Loomis  V.  Shaw  (1800),  2  Johnson,  Cas.  36. 
(»>  Wain  V.  Tbompson  (1812),  9  Serg.  &  Bawle,  115. 


CHAPTEE  in. 

EXCEPTED  R^KS  ANB  LOSSES. 

Under  the  Hflnumuidiiin —  SEOT. 

ConstmctHHi  8S2 — 886 

Stranding  ^6 — 890 

Sinking  and  Burnin|^  "891 

Percentage  Clauses  893i — 900 

Other  Exceptive  Warranties — 

To  be  Free  of  Particular  Average  901,  902 

To  be  Fxee  of  Seizure,  &c  .903 — 9Q6t 

882.  Befoee  proceeding  to  consider  the  subjects  of  general 
and  particular  average,  total  and  partial  losses,  and  the  doc- 
trine of  adjushiMnt,  we  wiE  advert  to  certain  risks  and 
losses  which  are  excepted  from  the  policy  either  by  the 
common  memorandum,  or  by  other  express  stipulations. 

AimmgBi  the  commodities  which  are  the  subjects  of  marine  of  iha 
insurance,  it  is  obvious  that  there  are  many  which  are  liable  JJ^S^^ndum. 
to  be  deteriorated  in  a  much  greater  degree  than  others  Reasons 
by  the  effect  of  the  perils  insured  against,  e.g.,  the  same  %teiSwTtiitii 
quantity  of  sea  water  will  damage  one  article  50  per  cent., 
and  another  only  10  per  cent.;  a  month's  delay  will  hardly 
affect  one  description  of  goods,  and  may  entirely  spoil 
anothw. 

There  are,  also,  many  articles  of  a  perishable  nature  with 
regard  to  which  it  is  very  difficult  to  discover  how  far  their 
deterioration  is  owing  to  the  direct  operatum  of  the  perils 
of  the  seas,  for  which  the  underwriter  would,  prima  facie,  be 
liable,  and  how  far  to  that  inherent  decay  and  internal 
deeim^KMdtion,  f<Nr  the  ^eet  of  which  he  is  not  responsihle. 

Ibl  oidffir  to  avoid  the  difficulty  of  adjusting  the  rate  of 
premium  on  such  commodities  to  the  risk  incurred  on  them, 
and  to  escape  being  harassed  with  claims  for  partial  Iossm 
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alleged  to  have  arisen  from  the  perils  insured  against,  but 
which  may  really  be  owing  in  great  part  to  the  inherent  vice 
of  the  ecxmmodity  itsdl,  the  miderwritm  in  almoet  all 
ooantriee  have  introduced  danses  into  the  policy  by  ^\'hich 
they  stipulate  that  upon  certain  enumerated  articles  of  the 


n 

JQ 

qwrt,  they  wfll  net  be  liable  fx«  any  amount  of  sea  damage 

(average)  short  of  total  loss;  upon  others  less  perishable, 

that  they  will  not  be  liable  unless  the  damage  amooats  to 

a  ^'^'^•I'l^MM  on  tiieir  prime  ooat  or  value  in  the. 
policy  (o)Wp 

The  policies  of  all  mercantile  states  ocmtainiBtipiilatiQns, 
imtrodtioed  wiA  ^  object,  which  vary  greatly  both  in 
clauses.  wepect  of  the  articles  enumerated  and  the  amount  of  per- 
centage at  which  the  liability  of  the  underwriter  oommenccai. 
The  atipalation  in  nee  in  this  oom^by  (whidi  was  first  intro- 
duced abont  the  year  1749  (6)),  is  generally  called  the 
common  memorandum,  and  the  articles  enumerated  in  it 
are  called  memorandum  articles.  The  form  given  in  the 
FiiBt  Sohedole  to  ihe  Marine  Insnrance  Act,  1906  (which  is 
that  of  a  Lloyd's  policy)  is  as  follows: — 

-  JV.B. — Com,  fish,  salt,   fruit,   flour,  and  seeds  are 

warranted  free  from  average,  unless  general,  or  the  ship 
be  stranded— sugar,  tobacco,  hemp,  flax,  hides  and  skins 
are  .warranted  free  from  average,  under  five  pounds  per 
cent.,  land  all  other  goods,  also  the  ship  (c)  and  freight, 
are  warranted  free  from  average,  under  three  pounds  per 
omt.  unless  general,  or  the  ship  be  stranded  (d). 

(a)  See  tiie  judgment  of  Lord  Alvanley  in  Dyson  v.  Eowcroft  (1803), 
S  B.  Ic  P.  476;  Benecke,  Fr.  of  Indem.  464,  465;  Stevens,  A  v.  219; 
4  Boii]ay>Fktj,  DioH  Mar.  87. 

(»)  1  MMi^m,  10.  See  »!«>  Boyiield  v.  Brawn  (1787),  2  Sir.  1065. 
(«)  Tke  "/«iMM  "  Qmso  (Me  Owen's  Cbnaee,  8id  ed.  p.  125)  thraw» 
the  hdtuJ  SI.  per  eest.,  in  tiie*eeee  of  purtienlsr  average  on  ihip,  on  the 
ovraenl^  who  ere  farther  made  to  agree  to  T«main  wmounued  for  anth 
81.  per  cent,  on  the  whole  value  of  the  veaael.  Tho  rlaneo  applfea  whether 
not  not  the  ship  be  stranded^  sunk,  or  burnt. 

(<0  The  words  "  sunk  or  burnt "  are  frequently  added  (see  The 
Glenli?et,  £1893j  P.  at  p.  168);  also  woidi  estendiog  it»  Uam^  of 


CHAP,  m.]         Uia>£B  THE  MEHqEANDUM 


883.  The  language  of  this  stipulation  is  evidently  very   Sect.  888. 


ambiguous,  and  a  great  variety  of  questions  have  arisen  as  Construction 
to  its  oonstraotioii.  The  first  question  is,  what  is  included  oommonme' 
undw  the  words  by  which  the  enumerated  articles  are 

1.  What 

described  in  the  first  and  second  clauses?    As  to  this  it  has  articles 
been  decided  in  this  country  that  the  word  com  includes 
malt  (e),  peas  and  beans  (/),  but  not  rice  (^),  and  that  the 

word  salt  does  not  include  saltpetre  {h) . 

In  the  United  States  it  has  been  decided  that  hides  and 
skins  do  not  include  furs  (i),  and  that  the  specification  of  one 
description  of  an  enumerated  article,  as  dried  fish,  excludes 
all  other  descriptions  of  the  same,  as  pickled  fish  (k) ;  so, 
also,  where  the  word  roots  was  among  the  enumerated  articles, 
it  was  held  not  to  include  sarsaparilla,  because  not  liable  to 
decay  by  sea  damage  (Z). 

884b  Tho  next  question  is  as  to  the  meaning  of  the  words  2.  Meaning- 
"  warranted  free  from  average     the  ambiguity  here  chiefly 
arises  from  the  use  of  the  word  average  (m),  as  to  the  various  ^'^  fi""?, 
meanings  of  which  we  diall  have  more  to  say  elsewhere.  As 
here  used  it  means  partial  loss  by  perils  insured  against,  and 
the  purport  therefore  of  the  words     warranted  free  from 

the  underwriter  in  case  of  collisioii.  The  Imtltate  Oaiifles  are  noticed 
infra,  and  wUl  be  found  in  Appendix  B.  The  punctuation  of  the 
memorandum  varies,  and  in  many  of  its  forms  is  open  to  criticism.  It  is 
clearly  the  intention  of  all  parties  that  the  exception  "  unless  general, 
&c."  shall  apply  not  only  to  the  SI.  per  cent.,  but  also  to  the  51.  per  cent, 
articles.  There  should  obviously  be  no  comma  before  "  under  51.  per 
cent."  or  before  "  under  3?.  per  cent."  After  "  under  3^.  per  cent." 
there  should  be  a  comma. 

Moody  V.  Surridgo  (1794),  2  Esp.  633. 

If)  Mason  v.  Skorray  (1780),  1  Marshall,  Ins.  225;  1  Park,  245,  253. 

(g)  Soott  V.  BooxdiUon  (1806),  2  B.  «c  P.  N.  B.  213. 

(A)  Jonnin  v.  Bonrdiea  (1787),  1  Mardiall,  Ins.  224;  1  Park,  245. 

(t)  Astor  V.  Union  Ins.  Go.  (1827),  7  Gowen,  B.  202;  BakeweU  v. 
United  Ins.  Go.  (ISOl),  2  Johns.  Gu.  24S;  2  PhiUips,  s.  1764. 

(K)  Baker  v.  Lndlow  (1801),  2  Johns.  Gas.  289;  PhUHps,  s.  1764. 

(0  Goit  V.  Commercial  Ins.  Co.  (1811),  7  Johns.  B.  885. 

(m)  For  the  origin  and  meaning  of  this  word,  see  Maoladilan's  learned 
disonssion  in  the  Sth  ed.  of  this  woA,  pp.  919--926;  and  Lowndes,  Gen. 
At.  p.  11.  > 
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average,"  is  that  the  underwriter,  as  to  the  articles  first 
enumerated,  stipulates  to  be  free  from  liability  f<w  aay  extent 
of  delark»atk«  which  doee  not  amoont  to  a  total  lom.  And 
as  to  the  articles  subseqaentlj  enumerated,  he  makes  the  same 
stipulation  as  to  all  damage  which  does  not  amount  to  5  per 
06iit.  or  3  per  cent,  of  their  prime  cost,  or  insnrect  vtliie;  it 
being  understood  in  both  eases  tiiat,  if  the  loss  do  amount  to 
the  agreed  percentage,  he  engages  to  pay  the  full  amount  (w). 

In  point  of  f act,  therefore,  an  insurance  vqpon  die  articles 
wamated  free  irmsk  average  in  elause  (1),  is  eqniyalent 
to  an  insurance  against  their  total  loss  only,  actual  or 
constructive  (o). 

885.  The  next  question  is  as  to  the  meaning  of  the  words 
unless  general."  It  was  <m  one  occan<m  ccmt^ed,  that 
these  words  amounted  to  a  condition  that  if  a  general  average 
loss  took  place,  then  the  underwriters  were  liable  for  partial 
loss  aLao;  bat  this,  as  might  have  be^  expiocted,  was  held 
not  to  be  so,  and  it  was  dedded  that  the  true  construction  of 
the  words  "  warranted  free  from  average  unless  general " 
was  that  the  underwriter  is  exenq>ted  by  the  memorandum 
liom  liability  for  anything  less  than  a  total  loss,  except  it 
be  of  the  nature  of  general  average;  but  that  for  general 
average  losses  he  is  in  all  cases  liable  {p) .  And  the  warranty 
against  particular  avmge  does  not  {Mreclude  an  assured  who 
has  incurred  expenses  in  order  to  prevent  a  total  loss,  from 
recovering  the  amount  thereof,  as  particular  charges,  under 
the  sue  and  labour  clause  {q).  Accordingly,  it  is  one  of  the 
Boles  for  Ckmstraction  of  Policy  "  that  the  term  ^*  average 
unless  general "  means  a  partial  loss  of  the  subject-matter 

(n)  Far  Lord  Alvanley  in  Dyson  v.  Rowcroft  (1803),  3  B.  &  P.  476. 

(o)  AUtmet  v,  MeEensie  (1863),  32  L.  J.  C.  P.  92.  The  insurer  is, 
liiwefir,  far  aalmge  eiharges,  whkh  it  appears  are  not  covered  by 
a  •'tolia  iMi  only  "  policy.  See  Mar.  Ins.  Aet,  1906,  ».  76  (2),  anto, 
§  871;  rXm  «.  Wldtwortii  (1886),  4  Asp.  M.  L.  C.  827. 

(p)  H^boB  V,  ftmtt  (1764),  8  Burr.  1«66;  Priee  v,  llie  Al  Ships 
BmtXi  Damage  AMoe.  (1889),  22  Q.  B.  B.  680. 

{q)  Eidstmi  V.  Buifiie  IbanauB  Inu  Gb.  (1866),  L.  B.  1  O.  P.  686; 
2  C.  P.  817. 
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insured  other  than  a  general  average  loss,  and  does  not  Sect.  886. 
ii^clude    particular  charges  "  (r). 

1886.  Next,  as  to  the  words  "  or  the  ship  be  stranded,"  it  4.  Meaning  of 

hiis  been  decided  that  if  the  ship  be  stranded,  the  under-  ^J^or'thr^ship 
writers  are  liable  for  partial  losses,  though  the  damage  or  ^stranded.'* 
deterioration  in  respect  of  which  the  claim  is  made  be  shown  to^om^  ^ 


to  have  proceeded,  not  from  the  stranding  itself,  but  from  ghown  th^t^ 

some  other  peril;  thus,  in  the  leading  case  of  Burnett  v. 
—      ,  ,  ftom  the 

Kensington,  the  facts  were,  that  the  ship,  having  q»nmg  a 
leidc  by  striking  on  a  rook,  was  making  so  much  water,  that 

the  captain,  for  the  general  safety,  was  obliged  to  run  her 
on  shore; — ^the  cargo,  which  was  fruit,  "  warranted  free  of 
average,"  was  greatly  damaged,  but  it  was  expressly  found 
that  the  whole  damage  was  done  by  the  leak,  and  none  by 
the  subsequent  stranding — the  Court,  after  two  arguments 
aiid  the  most  nature  deliberation,  held  the  underwriters 
liable  for  the  average  loss  on  the  cargo,  notwithstanding  the 
memorandum  (s) .  The  reason  that  mainly  influenced  the 
Court  in  their  decision  was  that,  by  determining  that  the 
assured  eould  only  reoovw  for  loss  occasioned  by  the 
Stilanding,  they  would  let  in  all  the  doubt  and  difficulty  as  to 
th^  causes  of  the  loss,  which  the  introduction  of  the  exception 
irfsnmded  "  into  Uie  memorandum  was  intended  to 
>ve(i).  *  . 

(r)  Mar.  Ins.  Act,  1906,  Sched.  I.  r.  13.  See  alao  aeet.  76  (2)  of  the 
Act,  ante,  §  871. 

(  0  Burnett  V.  Kensington  (1797),  7  T.  R.  210;  confirming  CSantillon 
V.  i|X)ndon  Ass.  Co.  (1754),  cited  3  Burr.  1553,  and  Bowring  v.  Elmslie 
(17r)0),  cited  7  T.  R.  215,  and  overruling,  as  to  this  point,  Wilson  v. 
Ifai^th  (1764),  3  Burr.  1550.  In  America,  see  London  Assurance  v. 
Ooiijipaiiliia  de  Moagena  (1897),  167  U.  S.  149. 

dp  See  per  Groese,  J.,  7  T.  B.  224;  and  of.  Nesbitt  v,  Lushington 
(1792),  4  T.  R.  789;  and  Thamee,  &c.  Ins.  Ob.  v.  Htte,  [1896]  1  Q.  B. 
476]  A  olaiise  in  general  nse  provides  as  foUowB:— ^  Wammted  free 
fxoixL  particular  aTetage  under  8  per  oent.,  bfnt  nevwiheliSB  iHien  tiie 
vessel  shall  luiTe  been  stranded,  sank,  on  fire,  or  in  eoUision  witii  any 
oth'tr  ship  or  vessel,  underwrites  riiall  pay  tiie  damage  oeeasioned 
thereby."  It  is  sulmutted  that  where  snch  a  olaose  is  attached  to  a 
pol|cy  which  also  cmitatns  the  oommon  memorandnm,  effeet  wonM  be 
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Tboogli 

the  stranding 
take  place  in 
one  part  of 
liie  voyage, 
and  tile 
average  loss 
in  another, 
iUDtiht 
underwiilir 
is 


Provided  the 
0wdtolw  still 

at  risk,  and 
on  board  the 


La  this  case  of  Burnett  v.  Kensington,  it  will  be  observed 
that  the  stranding,  though  subsequent  in  point  of  time,  waft 
yet  in  some  dfigiee  ooimeoted  with|  in  fad;  was  necessitate^ 
by,  the  Tery  pedl  that  caused  ihe  damage  to  the  cargo:  it  has 
been  made  a  question  in  the  United  States,  whether  the  under- 
writer is  liable,  if  the  stranding  take  place  in  (me  part  of  t)^ 
▼oyage,  and  the  caige  be  not  damaged  imtil  a  subsequent 
fart  of  it,  by  a  cause  wholly  unconnected  with  the  strand- 
ing (m)  .    This,  however,  is  a  point  on  which  is  is  appre- 
hoided  that  no  doabt  can  be  entertained  in  Ekiglish  law,  it 
being  distinctly  admired  by  Grose,  J.,  as  a  consequence 
clearly  following  from  the  decision  of  the  Court  in  Burnett  v. 
Kensington, that,  if  a  ship  be  stranded  and  the  cargo  suffers 
no  damage  whatew,  and  aftrawards  the  diip  me^  wiUi  btd 
weather,  and  the  cargo  sustains  an  average  loss  of  90  per 
cent.,  the  underwriters  are  answerable  for  the  whole  of  that 
avmge  loss,"  though  no  pwt  may  have  hi^pened  in 
ooBsequenee  of  the  j^cevious  branding  {x)^ 

887.  Where,  however,  the  stranding  takes  place  after  the 
memorandum  articles  have  ceased  to  be  at  lisk.  (aa  wheie  thsy 
wwe  landed  and  sold  at  Bio  in  the  ooune  of  the  voyage,  and 
the  stranding  took  place  off  Bordeaux,  the  port  of  destina- 
tion), this  does  not  render  the  underwriter  liable  for  an 
amage  loss  sustained  by  thenuin  the  ooone  of  the  voyage, 
for  the  stranding  ecmtemplated  by  the  memorandum  must  be 
one  which  takes  place  after  the  adventure  on  the  memorandum 
articles  has  eommenoed,  and  befcwe  it  has  terminated  (^). 
Mcnreovw,  the  goods  must  be  cm  board  the  ship  at  the  tijie 
df  the  stranding  {z).         ,  ■  ' 


given  to  the  final  words  by  limiting  the  underwriters'  liability  in  accord- 
ance therewith^  notwithstanding  the  dedidmi  in  Bamett  v,  TTfiMiniittii 

(m)  2  PhUUps,  Ins.  8.  1761.  *  ~' 

(x)  Per  Groee,  J.,  in  Burnett  v.  Kensington  (1797),  7  T.  R.  223,  224. 

(y)  Roux  V.  Salvador  (1835),  1  Bing.  N.  C.  536;  (1836;,  3  ibid, 
2«6;  Thames,  &c.  Ina.  Oo.  v.  Pitta,  [1893j  1  Q.  B.  476;  Tiie  ALiaee 
Lomme,  [189S]  P.  209. 

(•)  (EhMMi,  fte.  V.  nm;  The  Alsace  Lorraine,  ubi  supra. 


CHAP,  m.j       UNDER  THE  MEMORANDUM. 


im 


■  Effect  is  given  to  these  decisions  by  rule  14  of  the  Eules  Sect.  887. 
for  Construction  of  Policy  contained  in  the  First  Schedule  ^ 
to  the  Marine  Insurance  Act,  1906,  which  states  that  "  where 
the  ship  has  stranded  the  insurer  is  liable  for  the  excepted 
losses  although  the  loss  is  not  attributable  to  the  strandiiig, 
provided  that  when  the  stranding  takes  place  the  risk  has 
attached  and,  if  the  policy  be  on  goods,  that  the  damaged 
goods  are  on  board." 

It  has  also  been  decided,  that  the  words  "or  the  ship  stranding  of 
l)e  dtrainded  "  are  exclusively  confined  to  the  stranding  of  the  *  W*?.^ . 

1  •         J       ,  1.        „  not  within  tli» 

Ship,  and  that  the  stranding  of  a  lighter,  in  which  goods  arei  «w>«q?*ioii. 

being  conveyed  from  the  ship  to  shore,  is  not  within  the 
exception  (a). 

The  meianing  of  the  memorandum,  therefore,  is— 

1 .  That  all  losses,  in  the  nature  of  general  average,  are 
to  be  paid  by  the  underwriter  as  though  the  policy  did  not 
contain  the  memorandum: 

2.  That  the  underwriter  is  liable  for  no  particular  average 
losses,  or  for  none  under  the  rates  specified,  unless  the  ship 
be  stranded: 

3.  But  that  if  the  ship  be  stranded  w  hile  the  momorandum 
articles  are  on  board,  then  the  underwriter  is  liable  to  pay  all 
particular  average  losses,  whether  caused  by  the  stranding  or 
not,  just  as  though  the  memorandum  did  not  exist. 

It  is  obviously,  therefore,  of  great  importance  to  ascertain 
when  a  ship  is  considered  '  to  be  stranded"  within  the 
meaning  of  the  memorandum. 

888.  The  term  "  stranding  "  is  very  badly  chosen,  and  has  what  is 
given  rise  to  a  variety  of  decisions  which,  in  the  language  » "twndiny 
of  Lord  Ellenborough,  ''display  a  curiosity  not  at  all 
creditable  to  the  law  "  (6).  andum. 

(«)  Hoffman  v.  Marshall  (1835),  2  Bing.  N.  O.  883  ;  2  Scoti,  50ft. 
Thw  contingency,    however,    may  be   expressly  provided  for,  as  in 
Tbttiee,  &o.  V.  Pitt«,  ubi  sinn  a,  where  the  words  weire  « unkas  the 
•hip  or  craft  should  be  stranded,  &c.";  as  to  the  effect  6i  wUch  worda 
•CO  per  Day,  J.,  at  p.  486.  ' 

ix^l^^^  ®l€iibo«)ugh  in  M'Dougle  v.  Boyal  Exch.  Ass.  Co. 
(1816),  4  OuBp.  284;  4  M.  &  S.  608. 

A.— mKt.  n.  21 
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Thel<dlowiiig  appear  to  be  the  ]»riiicipal  points  determined 
as  to  what  constitutes  a  stranding  ititiiin  the  meaning  of  the 

memorandum : — 

J^^j^ibe  if^  ag  Xicod  f^kiibiNKHigh  says(c),  "it  be  merdy  toueh 
«f  llie  ship     and  go  "  with  t^e  ship, — if,  that  is,  alie  merely  tooohes  on  the 

as  distmct 

obstructing  object  (whether  rock,  bank,  reef,  or  of  whatever 
ftomaaMve  ^^^ier  nature)  without  remaining  fixed  upon  it  for  some  space 
«A  of  time,  that  will  not  eonstitate  a  stranding;  if,  on  the  otiier 

hand,  she  settles  down  on  it  in  a  quiescent  state,  it  will  (d). 

The  amount  of  damage  sustained  by  the  ship  has  nothing  to 

do  with  the  question  of  stranding  or  no  stanmcUiig  {e) . 
ter^rW.  where  a  ship  ran  aground  on  some  piles,  placed  in  a 

river  bed  about  nine  yards  from  the  shore,  in  order  to  keep 

up  the  banks,  and  there  rested  till  they  were  cut  away,  this 

was  held  to  bo  a  stranding  (/). 

On  mud-boiik  gj||p  proeeoding  down  a  tidal  river  when  the  wind 
lor  two  Aoara.  ^ 

suddenly  took  her  ahead,  and  she  went  ashore  stern  foremost 
on  the  mod  bank  ol  the  river.  There  ^e  remained  fast  for 
aboot  two  hours,  till  the  tide  flowed,  when  she  got  off  and 
proceeded  on  her  voyage;  it  was  not  found  that  she  had  sus- 
tained any  injury.  Lord  Ellenborough  held  that  this  was 
a  standing;  he  says,  "  It  is  not  mmly  tondiiiiig  the  ground 
that  constitutes  stranding.  If  the  ship  touches  and  rune, 
that  circumstance  is  not  to  be  regarded.  There  she  is  never 
in  a  qniese^t  state;  but  if  she  is  foroed  ashore,  driven  on 
a  bank,  and  remains  for  any  time  on  the  ground,  this  is  a 
stranding,  without  reference  to  the  degree  of  damage  she 
On  a  rock  for  nmy  thereby  sustain  "  (a).  So,  where  a  ship  was  driven  by 
a  carroit  on  a  roi^,  and  remained  fixed  th«re  frcmi  fifteeo  to 
twenty  minutes,  it  was  held  a  stranding  (Ji) . 

(c)  4  Camp.  283. 

id)  DobBon  V.  IkAion  (1799),  1  Paric,  Ins.  239;  1  IfMriiaU,  Ina. 

231;  Hannan  v.  Vanx  (1813),  3  Camp.  429;  Baker  v.  Towry  (1816),  1 
Stark.  436;  MT)ougle  v.  Royal  Exch.  Ass.  Co.  (1816),  4  Ctop.  28S, 

(e)  Harman  v.  Vaux  (1813),  3  Camp.  429. 

(/)  Dobson  V.  Bolton  (1799),  1  Park,  Ins.  239;  1  MarshaU,  Iw.  231; 
2  Phillips,  Ins.  s.  1758. 

(g)  Harman  v.  Vaux  (1813),  3  Camp.  429. 
(A)  Baker  v.  Towry  (1816),  1  Stark.  436. 


€HiU».  III.]       imDER  THE  MEMORAHDUM.  H^l^ 

But,  where  a  ship  coming  out  of  a  harbour  struck  on  a 

rock,  fell  over  on  her  beam  ends,  and  after  remaining  so  for 
a  minute  and  a  half  floated  off  and  proceeded  on  her  voyage. 
Lord  Ellenborough  held  that  this  was  no  stranding.  To  use 
a.  vulgar  phrase  which  has  been  applied  to  this  subject,  if  it 
is  '  touch  and  go '  with  the  ship  there  is  no  stranding.  It  Mere  "  touch 
cannot  be  enough  that  the  ship  lay  for  a  few  moments  on  her 
beam  ends.  Every  striking  must  necessarily  produce  a  re- 
tardation of  the  ship's  motion.  If  b}^  the  force  of  the  elements 
she  is  run  aground  and  becomes  stationary,  it  is  immaterial 
whedier  tiiis  be  on  piles  or  on  rocks  on  the  sea;  skc»e;  but  a 
mere  striking  will  not  do,  wheresoever  that  may  happen  "  {%). 
When  the  case  came  before  the  full  Court,  his  Lordship  said, 
"  1  take  it  that  s^»nding  in  its  fair  legal  sense  implies  a 
settling  of  the  ship-some  resting  or  interruption  of  the 
voyage,  so  that  the  ship  may  'pro  tempore  be  considered  as 
wrecked;  from  which  misfortunes  a  great  deal  of  damage 
does  frequ^tly  occur  ^' (Ar) . 

In  the  case  of  Baring  v.  Henklq  (2),  Lord  Kenyon  held  that 
a  ship  in  a  tidal  river  which  was  fouled  and  driven  on  a  bank, 
wh^  iha  remained  an  hour,  was  not  stranded.  This  decision, 
which  is  inconsistent  with  the '  later  authorities,  is  very, 
questionable  (m). 

889.  Another  important  test  is  to  ascertain  whether  the  No  stranding 
ship  took  the  ground  in  the  <H^dinary  course  of  the  navigation,  gbip  takes  th» 
or  in  consequence  of  some  unusual  and  unexpected  calamity,  ordinary***** 

"  Where  a  vessel  takes  the  ground  in  the  ordinary  and  f^^ff^^^ 
usual  course  of  navigation  cmd  management  in  a  tide  river  or 
harbour,  upon  the  ebbing  of  the  tide,  or  from  natund 

(»)  Ma>oi]£^e  V.  Boyal  Etch.  Ass.  Co.  (1816),  4  Qunp.  288;  8.  C, 
4  M.  &  S.  508. 

(*)  i  M.  &  S.  506.  Stranding/'  faowev^,  does  not,  at  any  rate  in 
a  clause  covering  a  tog's  liability  for  the  "  stranding  or  grounding  *'  of 
her  tow,  include  sinking  in  deep  water,  and  there  taking  the  ghrand: 
Baker-Whiteley  Coal  Co.  v.  :^aTten  (1910),  26  Times  L.  R.  314. 

(0  Baring  v.  Henkle  (1801),  1  Marshall,  232;  2  Phillips,  Ins.  s.  17d8. 

(m)  Per  Taunton,  J.,  in  3  B.  &  Ad.  27;  per  Lord  CM&pbeU  in  1 
£.  &  B.  460. 
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S9e%.  B99.  deficiency  of  water,  so  that  she  may  float  again  upon  the 
flow  ol  tide  or  uMrouie  of  mter/raeh  an  event  shall  not  bei 
csonndered  a  etxanding  within  the  menumndum  "  (n) . 

A  vessel,  under  the  care  of  a  pilot,  while  being  taken  up 
Cork  river  y  twice  took  ground  from  shallowness  of  water, 
and  remained  agroandy  on  the  first  occasion  ei^t,  and  on  the 
second  occasion  ten,  hours.  She  was  each  time  floated  ofP 
hy  the  tide,  and  afterwards  at  high  water  was  moored  to  a 
qaaj  m  Omck  hwbeiir:  on  the  tide  ehlang  she  lell  otm;  otk 
her  side,  and  lay  on  her  hroadside  for  two  whole  tides,  by 
which  the  ship  and  cargo  (which  was  warranted  free  of 
average)  wece  mn^  damaged.  Taking  the  ground  in  the 
mannsr  nMo^med  appeared  in  evidmee  to  be  no  more  flian 
was  usual  with  all  vessels  of  the  same  class  in  the  Cork  river. 
This  was  therefore  held  not  to  be  a  stranding  within  tha 
msiiMsaiidam  (o). 

So,  where  a  vessel  entered  a  tidal  harbour,  and  was  moored 
in  the  very  place  indicated  by  the  harbour-master,  and,  upon 
tlie  tide  ebbing,  took  the  gioond  in  ike  precise  spot  where  it 
was  ittleitded  ^  dioold,  and,  isk  so  doing,  struck  on  some 
hard  substance,  whereby  her  bottom  was  damaged,  this  was 
held  not  to  be  a  stranding;  but  a  mere  taking  the.  ground  in 
tile  ee^Biuttj  course  ol  the  navigation  {p). 


the  ground  is 
taken  by 
xeason 
of  some 
accidental 
oocoireooe  or 


8t0.  But  where  the  ground  is  taken  under  any  extra- 
ordinary circumstances  of  time  or  place,  by  reason  of  some» 
unusual  or  accidental  occurrence^  such  an  event  is  a  stranding 
wHyn  Uie  raeanmg  of  ^  memorandum  '*  {q) ;  mr,  as  Tindal^ 

C.  J.,  expresses  it,  "  where  the  taking  of  the  ground  does  not 
happen  solely  from  those  natural  causes  which  are  necessarily 
to  the  oiduiarj  course  of  the  navigation  in  which 


(m)  Pto  Lord  T«iitwdeii  in  W«ib  v.  Hopwood  (1882),  8  B.  A  Ad.  84. 
As  to  rwnbiw  for  iiie  nile,  see  per  ^Riidal,  C.  J.,  8  Bing.  463; 
Buira,  J.,  in  8  B.  Ic  Ad.  89. 

(0)  Hwne  V.  Sbrand*  (1819),  1  Brod.  A;  B.  888  ;  4  Moore,  15. 

(py  Wa^Ond  «.  Manlian  (1882),  8  Bing.  458;  1  M.  k  Seoit,  857. 
teilpo  l&gmis  V.  BvHemer  (1852),  11  0.  B.  878;  21  L.  J.  0.  P.  119^ 

(f)  VmlMii  Tmkmim,  8  B.  ft  Ad.  84, 
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theiMp  is  eogaged,  ^ther  whdly  cht  in  part^  hut  item  some  Seel, 
accidental  or  extraneous  cause,  that  is  a  stranding (r) . 

A  pilot,  contrary  to  the  warning  of  the  captain,  and  in  his  Instances  : 
absenoe,  fastened  a  ship  hy  WtKtlf^'l^     ^  ^^.^"X^ 


€^eorge's  dock  hasin,  where  tyHK-master  tdd  hint  she  ^gg^g^y 

would  not  lie  safely.  Soon  afterwards  the  ship  took  ground 
astern,  and,  the  tide  ebbing,  the  rope  broke,  and  she  fell  over 
<m  her  side  and  was  much  damaged.  The  CSonrt  held  that 
this  was  clearly  a  stranding,  the  ship  having  been  taken  out 
of  the  usual  course,  and  improperly  moored  in  the  place  where 
the  aeeiitot  afterwards  happened  (i) . 

The  decision  was  the  same  where  a  ship  took  the  ground  in  Breaking 
Boulogne  harbour,  and  had  her  knees  broken  by  a  heavy  swell  ,^^11. 
running  into  the  harboiff  (Q. 

A  ship  being  in  Wisbeach  river  (which  is  an  artificial  Settling  on 
inland  navigation)  it  became  neoessuy  to  draw  off  the  water:  |f ^J^^^i^ 
upon  the  watt's  sinking,  the  ship  accidentally  settled  down  ^'"''^ 
on  some  piles,  which  were  not  previously  known  to  be  there.: 
This  was  held  to  be  a  stranding,  the  event  not  beingi  in  the 
<adinary  course  of  the  navigation;  for  "  we  cannot  suppose," 
mj6  Abbdt,  O.  J.,     that  these  canals  are  so  constantly 
wanting  repair  as  to  make  the  drawing  off  the  water  an  occur- 
rence in  the  ocdinarj  oourse  of  the  voyage  "  (u). 

A  ship,  on  entering  a  tidal  harbour,  struck  the  fluke  of  an  Taking 
anchor,  and  being  afterwards  moored  in  deep  water  was  found 
to  be  in  danger  of  smking.  For  this  reason  she  was  warped  ^  luurboiir. 
further  up  the  harbour,  where  she  took  ground  and  remained 
fast.  This  was  held  to  be  a  stranding,  for,  as  remarked  by 
Bayley,  J.,  "the  ship,  in  this  case,  was  laid  on  the  strand, 
not  in  the  ordinary  course  of  navigation,  but  ex  neeesiHaie  to 
avoid  an  impending  danger  "  (a?) . 

;  (r)  8  Bing.  464. 

(«)  CJarnithera  v.  Sydebotham  (1815),  4  M.  &  S.  77;  and  see  the 
observations  of  Taunton,  J.,  on  tliis  case  in  3  B.  &  Ad.  25, 

(0  Fletcher  v.  Inglis  (1819),  2  B.  &  Aid.  315. 

(m)  Bayner  v,  Godmond  (1821),  5  B.  &  Aid.  225. 

(<r)  Bmrm  v,  Bdi  (1826).  4  B.  ft  Gr.  736. 
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Sect.  890. 

Falling  over 
br  breaking 


ground  Wjpim 
>  hMPd 


A  ship  was  obliged  to  put  into  a  harbour  wkkh  waa  ihgr 
at  every  tide,  and  was  there  moored  alongside  a  quay  ^ere 
ships  of  her  barthen  usoallj  lay;  in  addition  to  the  usual 
moorings,  it  was  immd  necessary  to  lasb  her  by  a  rope 
fastened  round  her  masts  to  posts  on  the  shore;  when  the  tide 
ebbed,  this  rope,  not  being  df  sufficient  strength,  broke;  on 
which  she  leB  over  on  hat  side  and  was  stove  in.  This  was 
held  to  be  a  stranding:  the  falling  over  having  tak«i  f^aee^ 
not  in  the  ordinary  course  of  the  voyage,  but  in  consequence  of 
m  nnloreeeen  aeeident,  viz.,  the  breaking  of  the  rope  (|^). 

So,  too,  where  a  vesesl  was  necessarily  beached  by  salvoii 
in  consequence  of  her  crippled  condition  resulting  from  perils 
of  the  sea,  and  while  lying  in  that  position  sustained  con- 
siderable further  injury,  it  was  hcW  tliat  there  was  »' 
stranding  {z) . 

FinaMy,  the  point  was  diseoased  in  a  case  the  facts  of 
which  were  as  follows:— The  rii*  was  <m  goods  until  sal^y 
landed  at  Dingle,  a  port  in  a  tidal  harbour  on  the  west  coast 
el  Irslaiid,  where  vessels  of  the  size  of  the  ship  in  question 
could  only  reaeh  the  quay  to  unload  during  high  spring 
tides.  The  vessel  was  in  the  course  of  being  brought  to  the 
quay;  but  as  it  was  found  that  she  could  not  get  within  20 
feet  ol  it,  she  was  Wt  whwre  she  was  to  await  a  higher^  tide, 
it  being  intended  that,  in  accordance  with  the  usual  practiee, 
she  should,  while  so  waiting,  take  the  ground  on  an  even  keel 
m  haid  saad.  Instead,  however,  of  doing  so,  she  pitched  by 
the  head  across  a  bank  into  a  hole  and  rranained  m  sudi  a 
position  as  to  cause  her  timbers  to  be  strained,  by  reason 
whereof  she  made  water  and  damage  resulted  to  the  cargo. 
The  haak  and  tide  whidk  oaused  the  mischief  had  not  been 
previously  known  to  exist,  but  were  afterwards  ascertained  to 
have  been  fortuitously  caused,  and  no  vessel  had  met  with  a 
similar  oeeamiioe  belote.  The  Court  of  Appeal,  affirming 
Field,  J .,  accepted  as  oomot  the  statenient  ol  the  law  in  the 


(y)  Bishop  v.  Pentland  (1827),  7  B.  &  Cr.  219. 

(z)  De  Matto3  v.  Saunders  (1872),  L.  B.  7  O.  P.  570. 


CHAP.  111.]       UNDU  TBB  IIEMOBAHDUM 


cases  above  cited,  but  decided  tliat  under  the  circumstances  B9et, 
the  stranding  was  not  in  the  ordinary  course  of  navigation. 
"  It  is  sufficient  to  say,"  said  Brett,  L.  J .,  "  that  where  by 
temporary  circumstances  the  bottom  of  the  harbour  is  in  a 
different  condition  from  its  ordinary  state,  and  a  vessel  takes 
the  ground  in  a  different  manner  from  that  which  waa^ 
intended,  she  may  be  said  to  be  stranded  "  (a) . 

891.  It  may  often  be  a  question  of  some  nicety  to  deter*  What  k 

mine  whether  a  vessel  is  "sunk"  or  "burnt"  within  the  bumhig**" 
meaning  of  the  memorandum.    In  The  Glenlivet  (6),  a  JImtol 
-fire  broke  out  on  board  the  ship,  in  one  of  the  coal  bunkers,  andum. 
severe  enough  to  do  some  damage  to  the  plating  before  it  was 
extinguished.    The  shipowner  contended  that  any  lire  doing 
any  structural  damage  was  sufficient  to  constitute  a  burning 
of  the  ship  (r) .  The  Court  of  Appeal,  however,  while  agree- 
ing that  a  partial  burning  might  be  sutiicient,  held  that  the 
question  as  to  whether^^u|||er  all  the  circumstances  of  the 
particular  case,  the  vessJ^  withiigpHlldinary  meaning 
of  the  English  language  a  "  burnt "  ship,  was  one  of  fact, 
and  that  in  this  particular  case  the  vessel  had  clearly  not  been 
burnt." 

There  has  been  no  judicial  decision  on  the  meaning  of 
sunk,"  and  it  may  be  doubted  wliether  a  vessel  would  be 
held  to  have  "  sunk  "  where  she  has  been  throughout  capable 
of  being  navigated  and  has  eventually  reached  port  in  safety. 
In  Bryant  &  May  v.  London  Assurance  Oo.  (d)  the  vessel  on 
arrival  at  Gravesend,  with  a  cargo  of  match  splints,  had  her 
deck  submerged  as  far  aft  as  the  mainmast,  and  the  cargo  was 
much  wetted.  The  plaintiffs  contended  that  she  had  sunk  as 
far  as  a  vessel  with  such  a  cargo  could  sink.    But  a  special 

(a)  Letehford  v.  Oldham  (1880),  5  Q.  B.  D.  538.  Cf.  also  Wdls  v. 
Hopwood  (1832),  3  B.  &  Ad.  20;  Ck)rcoraii  v,  Gurney  (1858),  1  E.  & 
B.  456;  22  L.  J.  Q.  B.  113. 

(6)  [1893]  P.  164;  [1894]  P.  48. 

(o)  Tkis  oonsteaolioa  was  adopted  by  a  (Xronii  Ooort  of  Appeals  in 
AiiMrfioa,  wbearo  tlw  words  were  on  fire  ISuuiiei  aad  Meraej  Mar. 
Ins.  Co.  V.  Fteific  Oraoeotiiig  Go.  (1915),  223  Fed.  B.  561. 

(<0  (1886),  2  Times  L.  R.  591;  Gow,  Mar.  Ins.  180. 
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jury  found  that  there  had  been  no  sinking  within  the  meaning 
ol  the  menMNraiidum. 

The  meaning  of  "  colliflicm  "  has  been  akeady  dealt  with 
w  hen  treating  of  the  more  general  words  in  the  policy  (e). 
It  is  unnecessary  to  discass  this  expresraon  speoialLj  in  this 

*  '^^^  ^^^^^  ^  ^  P^^ 

clauaes.         clause  is  the  same,  viz.,  to  protect  the  underw^riter  against 

trifling  claims.  The  form»,  comprising  articles  more  liabb 
to  sea  damage  ^n  the  general  cargo,  though  not  so  perish- 
able as  those  which  in  the  first  clause  are  warranted  free  of 
all  average,  stipulates  that  with  respect  to  them  the  uuder- 
writ«r  shall  net'  be  liaUe  unless  the  kes  amounts  to  5*  pec 
cent.;  the  latter  clause  provides  that,  with  regard  to  the 
general  cargo,  the  ship  and  freight,  he  shall  not  be  liable 
unless  the  loss  amounts  to  3  per  ooit.  (/). 

Upon  the  construction  of  these  clauses  many  questions  have 
arisen,  which  may,  however,  all  be  comprised  under  two 
gnml  heads,  m.:  1.  Hoiris  the  required  amount  ol  loss 
€o  be  made  up  in  itself?  2.  Upon  what  valae  is  it  to  be 

calculated? 


peroen 


1.  How  the  893.  The  first  question  that  presets  itself  under  the  first 
^^1^^^     head  is  this:  Can  successive  losses,  happening  at  different 

times,  be  added  together,  so  as  to  make  the  under \vritt3r< 
liable  if  their  aggregate  amount  exceeds  5  per  cent,  or 
3  per  cent.  ? 

With  regard  to  freight  and  goods,  tliere  never  has  been 
any  doubt  that  the  true  rule  is  to  take  the  aggregate  amount 
of  the  whole  damage  oceasiimed  in  the  course  ol  the  YOjrage; 
cm  the  ground  tiiat  until  the  end  of  the  voyage  it  is  im- 

(e)  Atite,  §§  795,  826.    In  America,  cf.  London  Assurance  v.  Com- 
panhia  de  Moagcns  (1897),  167  U.  S.  149. 

(/)  The  artieles  specified  in  the  5  per  cent,  clause  are  generally  called, 
together  witii  those  in  the  first  olaiisei  eaiimeniied  articles;  the  ^9ther 
goods  "  ia^hided  generany  in  the  3  per  cent,  olaase,  ard  eaUed  tiie 
ewuaenilad  arHeles. 
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possible  to  estimate  the  real  amount  of  damage  done  to  the 

It  was  decided  in  1832  that  the  rule  was  the  same  in  this  (i)  Sneosssl^ 

<}ountry  with  regard  to  the  ship  also  (h).   An  earlier  case  in  ^ggj^at 
America  had  decided  the  contrary  (i) .  ^ 

In  1885  the  point  was  considwed  by  the  Oourt  of  Appeal  (/)•  JJ^J"*^ 
The  decision  of  1832  was  declared  to  be  binding  as  regards  togetiier. 
voyage  policies.  The  law  of  this  country,  therefore,  now  is 
that  suceessive,  distinct  and  separate  average  losses,  whether 
on  ship,  freight  or  cargo,  may  at  the  termination  of  a  voyage 
covered  by  a  voyage  policy  be  added  together,  so  that  if  the 
Aggregate  exceeds  the  stipulated  percentage  the  underwriter 
will  be  liable. 

As  regards  time  policies,  however,  a  distinction  is  made. 
It  was  argued  on  behalf  of  the  shipowner,  in  the  case  in  the 
Oourt  of  Appeal  above  referred  to,  that  he  was  ^titled  to 
wait  until  the  ead  of  the  year  for  which  his  vessel  was  insured 
And  then  add  together  all  the  average  losses  incurred,  although 
they  had  been  incurred  in  separate  and  distinct  voyages 
daring  the  year.  It  was  hdd,  howevw,  in  view  d  the  long 
eetablished  maritime  practice  of  dividing  the  voyages  and 
treating  each  voyage  as  a  separate  matter,  that  the  ship- 
owner could  only  add  together  such  average  losses  as  occurred 
in  the  same  voyage  (k). 

8(NL  A  second  rule  is,  that a  general  average  loss  cannot  genend^^^^' 
be  added  to  a  particular  average  loss  to  make  up  the  specified  averagf^u!*' 
percentage  "(Z).  ' 

to  make  up 

(g)  Benecke,  Pr.  of  Indem.    473;    Stevens,   A?.  228;  Donneli  9*  the  amount. 
€olumb.  Ins.  Co.  (1836),  2  Sumn.  366. 

(A)  Blackett  v.  Royal  Exch.  Ass.  Co.  (1832),  2  C.  &  J.  244. 

(0  Brooks  ^■.  Oriental  Ins.  Co.  (1828),  7  Pick.  (Mass.)  B.  269;  dis- 
approved, however,  in  Donnell's  Case,  >tbi  supra. 

(/)  Stewart  V.  Merchants'  Marine  Ins.  Co.  (1885),  16  Q.  B.  D.  619. 
Cf.  al«o  Price  v.  The  Al  Ships  Small  Damage  Ins.  Assoc.,  Ltd.  (1889), 
22  Q.  B.  D.  at  p.  588.  The  decision  in  Stewart's  C^e  was  severely 
•criticised  by  Maclachlan  in  the  6th  edition  of  this  work  (pp.  829 — 8SS). 

(k)  The  Inatitnte  Time  GUrases  (see  Appendix  B.)  eonlaiii  CKpw 
j;»iovisioiis  on  tiii^  point. 

(0  Mar.  Ins.  Act,  190$,  s.  76  (3),  adofHiif  the  dedsion  of  llie  Qmrl 
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s«ct^  99€.      896.  A  third  rule  is,  that  expenses  (called  "  particular 

(3)  Particular  charges  "  by  average  adjusters)  incurred  for  saving  or  pre^ 
^ISITte  saving  the  cargo  Mkd  freight  (such  as  warehouse  rent  in  an 
ii^iecUo liie    intermediate  port,  and  expenses  of  unloading  and  reloading) 

cannot  be  added  to  the  damage,  in  order  to  make  it  up  to  the 
roqauedi  aniomit  (m);  Jor,  as  8tavai8  says,  these  ^peases  are 
BOl  of  the  nature  of  a  loss,  but  are  charges  incurred  to  pre- 
serve and  bring  forward  the  property:  the  clause  only  con- 
fttipktes  a  loss,  and  that  such  loss  should  arise  from  an 
aoflident  (n) .  These  duurges  thmselves  must  be  paid  by  the 
underwriter,  whether  they  amount  to  3  per  cent,  or  not  (o). 

(4)  MiorHie  897.  Fourthly,  it  is  a  rule  that  the  expenses  of  and  inci- 
^^Sdng    dental  to  ascertaining  and  proving  the  loss  cannot  be  added 

to  the  damage  to  make  up  the  required  percentage  (p);  but 
if  the  damage  per  se  exceeds  the  required  amount,  then  these 
charges  are  added  to  it  and  paid  by  the  underwriter;  other- 
wise they  are  paid  by  the  assured:  the  rule  being  that  they 
ikoaki  fall  <m  the  party  who  must  have  sustained  the  loss- 
had  its  amount  been  ascertained  without  any  expense. 

These  two  latter  rules  are  both  embraced  in  sub-sect.  4  of 
sect.  76  of  the  Marine  Insurance  Act,  1906,  which  provider 
that— 

(4)  For  the  purpose  of  ascertaining  whether  the 
specified  percentage  has  been  reached,  regard  shall  be 
had  only  to  the  actual  loss  suffered  by  the  subject-matter 
insured.  Particular  charges  and  the  expenses  of  and 
incidental  to  ascertaining  and  proving  the  loss  must  be 
exduded.  < 

of  Appeal  in  Price  r.  The  Al  Ships  Small  Damage  Assoc.  (1889),  22 
Q.  B.  D.  580 — a  decision  which  the  editors  in  an  earlier  edition  of 
this  work  ventured  to  criticize.  See  7th  ed.  §§  894,  895.  See  also 
McArthur.  282,  and  App.  IV.  In  consequence  of  this  decision  the 
Association  of  Average  Adjusters  altered  UMeir  rule  of  practice  M  M 
eonform  thereto. 

(m)  Mar.  Im.  Act,  1906,  s.  76  (4),  infra,  $  897;  Steveot,  SW; 
(»)  mentm,  SM. 

;  (•)  BeMcka,  472;  2  PiulKpt,  Ins.  s.  1777.   Of.  Kidtton  v.  Empire- 
Im.  Co,  (1M6),  L.  R.  1  C.  P.  536;  2  C.  P.  357. 
(^)  Beiieeke>,  Pf.  of  Indeni.  474  ;  2  PliU%s,  las.  s.  1791. 
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%9B.  The  second  question  is  upon  what  amount  is  the  BmL  m»- 

perei'iitage  to  be  calculated:  (1.)  It  is  a  rule  that  the  exoep-  J^^^^^^Jjf 
tion  is  limited  in  its  application  to  the  amount  at  risk  under  percentage 
the  p<dicy  at  the  time  of  hm—i*e.,  if  it  amounts  to  5  per  Jijedalad. 
cent,  or  3  per  cent,  on  the  interest  then  on  board  it  is  On  the 

amount  at 

sullicient,  though  it  may  not  amount  to  o  or  3  per  cent,  on  riska^^ 
the  interest  subsequently  at  risk  under  the  policy.  This  is  *™* 
established  by  a  very  revolting  instance.  In  a  policy  cm  a 
slave  ship  the  slaves  were  warranted  "  free  of  average  under 
5  per  cent,  for  loss  from  insurrection ."  An  insurrection  took 
place  at  a  time  when  there  were  only  forty-nine  slaves  on 
board:  seven  were  killed  in  suppressing  it.  It  was  held  that 
the  underwriters  were  liable,  this  being-  a  loss  exceeding 
5  per  cent,  of  the  number  on  board  when  it  took  place, 
though  it  was  by  no  means  5  per  cent,  of  the  numl>er  that 
ultimately  formed  the  complete  cargo  (g) . 

(2.)  Upon  the  articles  enumerated  in  the  o  per  cent,  clause  when  insured 
when  insured  in  gross  (as  is  often  the  case  with  hides,  flax,  ^^ntage^is 
hemp,  cVc),  the  proportion  of  damage  is  calculated  upon       on^ti^ whole 
whole  amount  of  each  specified  article  taken  separately,  *l»*^||^y 
i.e.,  the  construction  of  the  memorandum  is  the  same  as  if  it  enumerated 
were  worded  "  sugar  free  of  average  under  5  per  cent., 
free  of  average  under  5  per  cent.,  hemp  free  of  average  undlH|||! 
5  per  cent.."'  and  so  on  with  the  rest  of  the  enumerated 
articles.  Thus,  if  flax  and  hemp  be  insured  together,  valued 
at  1,000?.:  let  the  aggregate  amount  of  damage  upon  both 
articles  be  lOOZ.,  i.e.,  10  per  cent,  on  their  whole  value  taken 
jointly;  yet,  unless  the  damage  on  each  amounts  to  5  per 
cent,  of  ite  value  taken  separately,  the  daim  can  be  made 
good  only  on  the  one  on  which  it  reaches  that  amount  (r) . 

(3.)  Where,  however,  as  in  the  3  per  cent,  clause,  the  rest  When  not 
of  the  cargo,  und^  the  general  term  "all  other  goods,"  is 
warranted  free  of  average,  without  anv  specific  enumeratioa  ; 

....         ,      '  ,  1  .   except  where 

of  distinct  classes,  it  is  obvious  that  the  same  rule  cannot  eachckssof 

apply;  accordingly,  the  practice  is  to  regard  the  whole  of  SI^JJjJ^ 

▼allied. 

(  7)  Rohl  V.  Parr  (1796),  1  Esp.  445. 

Stevens  on  Average,  223;  2  Phillips,  Ins.  s.  1785. 
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percentage 
of  lofls  is 


specially 
inserted 
to  avoid  this 
Mode  off  oal- 
cabling  the 


thfi  non-ennmerated  articles  as  forming  together  one  mass  of 
property,  and  then  to  calculate  the  percentage  of  damage  on 
their  aggr^te  value  {%)\  unlees,  indeed,  the  non-enumerated 
arttdea  have  been  separately  valued  in  the  policy,  for  then,  it 
seems,  such  separate  valuation  gives  a  distinct  basis  on  which 
to  compute  tiie  damage,  as,  e.g.^  if  oolEee  is  valued  at  300L 
and  tea  at  3,0002.,  the  amount  of  dami^  <mi  flie  coffee  must 
amount  to  9^,  and  on  the  tea  to  90?.,  in  order  to  make  the 
underwriter  lial)le:  if  it  were  on  the  coffee  and  89Z.  on 
the  tea,  he  would  be  liable  on  the  former  only,  and  not  on 
the  latter 

(4.)  Where,  however,  large  quantities  of  the  same  descrip- 
tion of  articles,  whether  enumerated  or  unenumerated,  are 
made  up  in  a^Mtrate  padci^^ea,  the  damage  must  amount  to 
'5  per  cent,  wr  3  per  cent,  of  the  whole  aggregate  of  packages 
of  the  same  class  of  goods,  and  cannot  be  calculated  upon 
each  separate  package. 

Thus,  suppose  101  hogdieads  of  sugar  or  101  bags  of 
coffee  to  be  insured  free  of  average,  the  former  under  5  per 
cent.,  the  latter  under  3  per  cent.;  suppose,  further,  five  of 
the  hogsheads  imt  three  the  to  be  so  damaged  as  ta 
be  whoUj  unfit  for  use,  the  underwriter  is  not  lia|^e  . 

899.  It  is  obvious  that  tiiis  mode  of  estimation  must  in 

many  cases  be  unfavourable  to  the  assured;  in  order,  there- 
fore, to  protect  himself  and  render  the  underwriter  liable, 
where  othmirise,  on  the  staiet  construction  of  Hie  memo- 
randum, he  could  not  be  so,  certain  stipulations  have  been 
introduced  into  the  poUcy  on  behalf  of  the  assured,  as  e.^., 
in  the  case  ol  a  steaaier,  "  hull  valued  at  ^,  machina!;y; 
at  2.,  to  pay  average  on  eadi  as  if  sspaxately  insured;  " 
or,  in  case  of  goods,  "  to  paj-  average  on  each  species,  as 
though  separate  interests  separately  insured;  "  ''To  paj 
average  on  ten,  fifteen  or  twenty  hogsheads,  succeeding 

(«)  2  PhilHps,  Ins.  s.  1786. 

(0  2  Phillips,  Ins.  s.  1788;  and  the  case  of  Ooeui  Ins.  Oo.  v.  Oar- 
rington  (1820),  3  Conn.  R.  357,  there  cited. 
(«f)  1  73;  StoTens,  224;  Beneoke,  474. 
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numbers,"  or,  "running  landing  numbers,  as  if,  &c.,"  as   S»ct'  Wl« 

before.   If  there  are  no  numbers,  in  such  case  the  practice 

is  to  disregard  the  special  clause  entirely,  and  to  pay  the 

average  only  if  it  amount  to  the  stipulated  percentage  on  the 

whole  quantity  (a;).    To  meet  the  case  where  goods  are 

shipped  in  bales  or  packages, 'each  bale  or  package,  each  five 

bales,  cl'c,  is  often  declared  to  be  a  separate  insurance.  So, 

also,  in  policies  on  wood  cargoes,  including  the  risk  of  craft 

or  raft  and  deck-load,  it  is  usual  to  stipulate  that  eaoh  eraf t, 

raft,  or  deck-load  is  to  be  deemed  a  separate  insurance  {y), 

900.  The  effect  of  lliese  clauses  is  to  make  tiie  underwriter  Effect  of 
liable  in  many  cases  where  he  would  have  escaped  from 
liability  altogether  upon  the  strict  construction  of  the  usual 
printed  clauses. 

Thus,  let  1,000Z.  be  insured  on  ten  cases  of  manufac- 
tured goods  valued  at  lOOZ.  each  case,  ''to  pay  average  on 
each  package,  as  if  separate  interests  separately  insured;  " 
suppose  five  of  the  cases  to  be  damaged  each  3  per  cent.,  or 
in  the  whole,  then  eompensation  may  be  claimed  from 
the  underwriters,  though,  without  the  clause,  the  loss  must 
have  amounted  to  302.  in  order  to  make  tJiem  liable  {z). 

If  the  damage  exceeds  the  required  percentage  on  the  where 
whole  amount,  the  assured  may,  at  his  option,  calculate  the  fx^eSs 
percentage  eith(MM|  the  whole  amount  or  on  the  damaged  the  required 


,  percentage  ou 

packages.  ,   the  whole 

Thus,  supposing  on  the  same  data  one  of  the  cases  to  have.  ^n"j!f  ^  the 

been  damaged  50  per  cent.,  or  50Z.,  and  the  rest  to  arrive  separate  lou. 

damaged  <»ily  1  per  cent.,  the  assured  may  recover  the 

amount  of  damage  on  the  nine  cases,  though  under  the 

required  i)ercentage,  because  the  whole  damage  exceeds  5  per 

cent,  on  the  whole  value.   The  reason  is,  that  this  clause, 

having  been  introduced  for  the  bmefit  of  tiie  assured,  must 

be  construed  in  his  favour  (a).  ; 

.   W  Bcnedce,  Pr.  of  Indem.  478:  anHHI  note,  ibid, 
(jf)  See  Ge^ir,  Mar.  Ins.,  Appendix  M.,  lor  illtutrationB. 
(2>:  Stevens,  226. 

(«)  Hagedom  ir.  WbiiiiMwe  (1816),  1  Stnric.   157;   Wkmmm,  226; 
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Stev«a0  said  that  the  inaertion  of  these  clauses  was  in  his 
tiiiie  ao  mach  a  matter  of  gesaeni  mage  wlifiiiever  goods  were 
insured  direct  from  their  place  of  growth  or  manufacture, 
that,  even  when  omitted,  the  policy  was  acted  upon  as  though 
ikmy  had  hen  intcoduoed  (6). 

It  has  beoi  dedded  in  the  Uaitad  Stataa  that,  in  order  to 
calculate  whether  the  percentage  of  loss  amotints  to  5  or  3  per 
oent.  on  the  insurable  value  of  the  goods,  the  premium  is  to 
he  dMmted  fmm  that  v«lae(e);  hat  no  sooh  fmrnfUa 
appears  to  be  acted  upon  in  this  oountary;  on  the  contrary, 
the  rule  here  is  that  the  underwriter  is  liable  whoncvor  the 
loaa  (under  the  limitations  already  pointed  out)  amounts  to 
5  per  cent,  or  3  per  cent,  on  the  value  in  the  pdioy,  or  on  the 
prime  cost  plus  the  premium  and  other  costs  of  insurance. 

It  appears  to  have  been  the  intention  of  those  by  whom  the 
cknae  was  first  introdiroed,  that  the  aurplus  <»ily  of  loss  above 
the  5Z.  or  3L  per  cent,  should  be  paid  by  the  underwriter; 
the  practice,  however,  in  this  country  has  uniformly  beon  that, 
whm  the  loaa  exceeds  the  excepted  amoont  of  percentage, 
the  underwriter  is  liable  for  1^  full  amount  of  tlie  loss,  and 
not  only  for  the  surplus  (d) . 

90L  It  will  be  noticed  that  the  arrangement  of  all  articles 
of  commerce  into  ilie  three  daaaea  contained  in  the  memo- 
randum is  a  very  rough  one,  and  is  simply  made  by  forming 
two  ebaeea  out  of  a  dozen  enumerated  articles  and  throwing 
afi  ebe  into  the  reddnnm.  This  arrangement  has  in  recent 
years  been  very  much  developed,  widi  the  reaidt  that  the 
common  memorandum  has  in  practice  been  very  largely 
superseded  by  the  insertion  of  special  terms  adapted  to  the 
particular  artidea  at  riak.    It  is  probaWe  that,  although 

Benecke,  Pr.  of  Indem.  476.  The  words  or  on  the  whole"  are  often 
inserted,  8o  as  to  make  it  clear  that  the  assured  has  this  option. 

(b)  Stevens,  225. 

(c)  Brooks  V.  Oriental  Ins.  Co.  (1828),  7  Hck.  B.  2»;  %  «iilKp«, 

8.  1790.  ^ 

(d)  Stevens,  227.  8o  hi  tiM  Umted  Slutei,  2  WMph  A» 
to  m»  ^3mmm    elMifle,  Iwvorcr,  see  s.  att,  «.  <^), 
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the  memorandum  was  itself  originally  introduced  in  order  to  ^•g*- 
rertiiet  tiie  liability  of  underwriters  for  particular  average 
claims,  its  modern  development  has  hem  juat  as  mneh  due  to 
the  acuteness  of  the  merchant  displayed  in  his  search  for  the 
exact  form  of  insurance  which,  as  regards  each  particular 
suhject  of  oomm^?oe,  will  afford  adequate  protection  for  real 
perils  without  throwing  upon  him  the  burden  of  paying  for 
such  as  are  not  likely  to  arise.  For  example,  some  cargoes 
are  not  much  liable  to  partial  losses;  the  probability  is  that 
if  they  arriTO  at  all  they  will  arrive  undamaged.  The  real 
danger  in  such  a  case  is  that  of  total  loss.  The  merchant 
recognizing  this  fact  insures  at  a  cheaper  rate  with  a  warranty 
against  particolar  average.  With  regard  to  the  wammty 
against  particular  average,  sect.  76  of  the  Marine  Insurance 
Act,  1906,  contains  the  following  provisions:— 

Sub-sect.  1.  Where  the  subject-matter  insured  is  war- 
ranted free  from  particular  average,  the  assured  cannot 
recover  for  a  loss  of  part,  other  than  a  loss  incurred  by  a 
general  average  sacrifice,  unless  the  contract  contained  in 
the  polic}^  be  apportionable;  but,  if  the  contract  be  appor^ 
tionable,  the  assured  may  recover  for  a  total  loss  of  any 
apportionable  part. 

Sub-sect.  2.  Where  the  subject-matter  insured  is  war- 
ranted free  from  particular  average,  either  wholly  or 
under  a  certain  percentage,  the  insurer  is  neverthelesa 
liable  for  salvage  charges,  and  for  particular  charges 
and  other  expenses  properly  incurred  pursuant  to  the 
provisions  of  the  suing  and  labouring  clause  in  order  to 
avert  a  loss  insured  against. 

In  an  English  policy  this  warranty  now  takes  the  follow- 
ing:, or  some  similar  form,  evolved  after  many  years  of 
Wgaining  between  underwriter  and  merchant  (e):- 

"  Warranted  free  from  particular  average,  unless  the  vessel 
or  craft  be  stranded,  sunk,  or  burnt,  each  craft  or  lighter 
being  deemed  a  separate  inaunuice  (/). 

(#)  Bur  Ml  fteoount  of  Mie  pfocess  by  whieli  the  wmmmkf  In  ill  preseiit 
fbnn  was  eventaaHj  arrived  at,  see  Gow,  Mar.  Ins.  laS — 197. 
(jf)  For       mmkrw^xm  of  Hie  eianae^  ^'wananled  ftve  frani  par- 


11§4 
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"  Underwriters,  notwithstanding  this  warranty,  to  pay  for 
tny  damage  or  loss  caused  by  ooUiaioii  with  any  other  or 
«fl,  and  any  speoial  charges  for  war^ouse  rent,  reshipping, 
or  forwarding,  for  which  they  would  otherwise  be  liable. 
Also  to  pay  the  insured  value  of  any  package  (ht  packages 
wliieli  may  be  toteUy  kat  in  transhipment. 

**  Grounding  in  the  Suez  Canal  not  to  be  deemed  a  strand,, 
but  underwriters  to  pay  any  damage  or  loss  which  may  be 
proved  to  have  directly  resulted  therefrom  "  (g). 

And  iqMrt  hom  settled  ekrases,  many  of  the  large  London 
merchants  have  special  arrangements  with  their  underwriters, 
providing  for  the  exact  risks  insured  against,  which  vary 
acowding  to  the  nature  of  each  article  of  commeice. 


"Total 


9&SL  Olames  similar  to  the  "  free  from  particular  average  " 
clause  in  a  cargo  policy  are  used  with  respect  to  ship.  It 
often  happens  that  an  hmaes  against  all  risks  wishsa  to 
tmnsler  part  of  ^  mk  to  other  diouldero:  this  he  may  do 
by  effecting  a  re-insurance  "against  total  loss  only."  The 
le-insurer  will  then  be  exempt  from  all  average  claims,  par- 
tieiilar  or  g«Mal,  and  also  fim  salvage  <^Az^  bat  will 
be  liable  f<»  a  eonstmotdve,  as  well  as  for  an  actual,  total 
loss  (i) .  Liability  for  a  constructive  total  loss  is  sometimes 
ezduded  by  insuring  "against  the  risk  of  absolute  total  loss 

tienlar  average  and  loM  unless  canaed  hy  stnadiiig,  i^iikii%,  biinuiig>^ 
«r  collision  of  the  ahip  or  emf^"  in  policies  on  frozen  mettt,  aee  (Hugo 
Co-operative  Aasn.  v.  Thompeon,  [1910]  2  K.  B.  14§,  HiiBulton,  J., 
held  that  "  loss"  in  this  warranty  ineladed  total  as  well  as  partial  loss 
of  the  subject-matter  insured.  The  underwriter  admitted  that,  not- 
withstanding the  warranty,  general  average  would  be  payable. 

(g)  The  Institute  Glauses  should  also  be  referred  to,  which,  as  regards 
insurances  on  ships,  are  much  more  favourable  to  undeirwriters.  See 
Appendix  B. 

(A)  Dizon  r.  Sea  Ins.  CSo.  (1880),  4  Asp.  M.  L.  C.  327.  This  deci- 
mtm,  hflfw«fer,  applies  only  to  salvage  charges  proper,  which  were  held 
la  AitdiiBOB  not  to  boMooTerablft  mkbr  tiie  suing  and  labouring 

timm.  1^  fMtieidar  ehuges  aa  Oflgiaal  Insorer  k  HaUe 
Miat  and  kbowing  danse,  mm  In  a    total  Ion  only  "  poUcy:  G^onan 
V.  Stanier,  [1904]  1  K.  B.  87.  B«t  a  le-teanr  hmak:  V^M  p,  Booten 
Mar.  Ins.  Co.  (1884),  15  Q.  B.  D.  11. 
CO  AdaM  9.  Ifagmiria  (Mt),  tt  I*.  J.  O,  P.  n. 
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only."    A  vessel,  however,  which  was  originallj'  oalj  a  S^t.  902.. 
constructive  total  loss  may,  owing  to  continued  operation 
of  the  perils,  become  an  actual  total  loss,  so  as  to  render 
underwriters  liable  under  tiiis  clause  (/). 

.903.  During  the  Napoleonic  war,  when  almost  all  the  Warranties  to 

ports  of  the  Baltic  were  in  a  state  of  occasional  hostility  to 
.  .  seizure  and 

this  country,  and  the  adventurous  expeditions  to  those  seas  ponfiscation 
were  undertakwi  without  any  fixed  destinations  {ike  election  SsSlJ^  Ac 
of  the  ports  of  discharge  being  necessarily  left  to  the  captain's 
discretion,  according  to  the  exigencies  of  the  case),  it  became 
frequent  for  the  underwriters  to  insert  a  stipulaticm  that  they 
should  not  be  answerable  for  the  risk  of  capture,  seizure,  or 
confiscation  in  the  ship's  port  of  discharge,  or  in  port  or  ' 
ports  generally. 

Various  eases  were  decided  on  the  construction  of  these  Wanantr  to 
clauses,  in  most  of  which  the  sole  question  was,  whether  the  ^i^^ 
ship,  at  the  time  of  seizure,  was  in  that,  which,  with  reference  Wliat  ia  the 
to  the  nature  of  the  risk  and  the  whole  ciicanistuioes  of  the  S^U^** 
case,  could  laiiiy  be  i^fiurded  as  her  port  of  discharge,  within 

-    .  °  '  meanings  of 

tHe  contemplation  of  the  parties  to  the  policy.  The  Courts,  as  warranty. 

the  nature  of  the  subject  required,  exercised  great  liberality 
of  cimstroctioa  in  forming  a  judgment  on  this  point,  guiding 
thanselves  rather  by  the  nature  of  the  risk  and  the  intention 
of  the  parties,  than  by  the  strict  and  legal  meaning  of  the 
term  "  port." 

Hence,  it  was  decided  by  Lord  EUenborough,  that  if  a  ^ 
ship,  warranted  free  from  capture  and  seizure  in  her  port  of  " 
discharge, "  once  come  within  the  danger  of  capture  from  the 
land,  for  the  purpose,  and  with  tiie  intention,  of  discharging 
her  cargo,  she  should  be  considered  to  be  in  her  elected,  port 
of  discharge  within  the  meaning  of  this  warranty;  and  this 
whether  she  come  to  aa  mnibor  in  an  <^n  roadstead  outside 
a  harbour,  the  same  being  a  place  where  ships  of  burden 
usually  unload  (k) ;  or  lie  on  and  off  in  a  river  forming  tho^^^^ 

(/)  Levy  r.  Merchants'  Marine  Ins.  Co.  (1885),  5  Asp.  M.  L.  C,  407. 
(Ar)  Dalgleish  v.  Brooke  (1812),  15  East,  295,  the  leading  eas^e  on  the 
A. — VOL.  II.       '  22  ' 
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II 


Warranty  to 

QO^bcatioii 

in  port  of 
discharge. 


•I 


Warranty 
to  be  free  of 
oaptore  and 


in  port 
generally. 


QBtuftfj  ol  a  fmtf  waitiiig  iox  inteU^ence  (I);  provided  in 
6aeh  case,  that  this  he  done  for  the  purpose  and  with  a 

design  of  dischargiug  there;  of  which  purpose  and  design 
the  jury  are  the  best,  and,  indeed,  only  proper  judges  (in). 
If,  on  the  o^er  hand,  the  ship  be  moored,  not  only  outside 
the  harbour,  but  in  the  open  sea,  outside  the  roadstead,  in 
which  ships  usually  discharge  their  cargoes,  though  she  be 
thm  captured  by  a  force  from  the  sh<nre,  this  is  nol?  a  loss 
from  which  the  underwriters  are  protected  by  the  war- 
ranty (w). 

•04.  Confiscation  means  more  than  capture,  and  imports 
an  act  done  in  some  way  on  the  part  of  the  government  of 
the  ooantry  where  it  tidies  place,  and  in  some  way  beneficial 
to  that  government,  though  the  procoods  need  not,  strictly 
speaking,  be  brought  into  its  treasury  "  (o).  Hence,  where 
a  ddp,  '*  warranted  free  from  confiscation  by  the  government 
in  the  ship's  port  or  ports  of  discharge,"  was  boarded  in 
Pillau  roads  a  Prussian  port)  by  two  parties,  one  of  Prussian 
soldiers^  the  oth^,  part  the  crew  of  a  Fr^ieh  privateer, 
and  was  condemned  by  the  Prize  Odurt  at  Paris  as  prize  to 
the  French  captors,  and  the  property  given  up  to  them ;  this 
was  held  not  to  be  a  confiscation  by  the  Prussian  govemm^it, 
and  theretee  not  a  risk  excepted  by  thk  warranty  (p). 

•05.  The  Gotirts  put  a  diffevent  constmetion  on  die  war- 
ranty to  be  free  of  capture  in  the  ship's  "  port  of  discharge," 
and  on  the  warranty  to  be  free  of  capture  "  in  port  or  ports  " 
genmUyC^).  In  the  first  ease,  th^  omindared  the  int^ded 

MhfM  of  this  wamnty;  Oott  «.  Tqrkr  (im>,  S  GMip.  2N;  Maj^ieir 

Scott  (iai2),  ibid.  205. 

CO  Jamum  v.  Coape  (1811),  13  East,  394;  S.  C,  2  Camp'.  613. 

(m)  Keyser  v.  Soott  (1812),  4  Taunt.  660 ;  Reyner  v,  Fttamm  (1812), 
4  Taunt.  662;  Levin  v.  Newenham  (1813),  ibid.  722. 

(«)  Mellish  V.  Staniforth  (1811),  3  Taunt.  499;  Levy  r.  Vaughan 
(1812),  4  Taunt.  387;  Keyser  v.  Scott  (1812),  ibid.  660;  Levin  p. 
Newenham  (1813),  ibid.  722. 

(o)  Per  Lord  Ellenborough  in  15  East,  269. 

(p)  Levi  V.  Allnutt  (1812),  15  East,  267. 

(f)  Bw  Loffd  EUenborough  in  Jarman  v.  Coape  (1811),  2  Camp.  614. 
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place  of  unloading  "  the  port  of  discharge,"  though  an  open  Sect.  90a. 
xoadstead,  and  not  infra  prcesidia  partus:  in  fact,  as  Bayley, 
J .,  expressed  it,  in  Jarman  v.  Coape,  the  word  "  port "  in 
such  warranties  was  regarded  as  used  in  contradistinction  to 
the  high  seas  (r).  On  the  other  hand,  they  determined  that  a 
warranty  against  capture  in  port  generally  could  not  be 
available  for  the  underwriters,  unless  the  ship,  at  the  time  of 
capture,  was  actually  within  some  port;  and  that  it  was  not 
Bufiicient,  under  such  a  warranty,  that  she  should  then  be  in 
an  open  roadstead,  where  ^ps,  in  ordinary  circumstances, 
sometimes  lighten,  but  never  discharge,  their  cargoes  (s);  nor 
within  the  headlands  which  form  the  mouth  of  a  river. 
Hence,  whare  a  ship,  insured  from  Botterdam  to  Londim, 
and  "warranted  free  from  capture  in  port,"  was  captured 
while  lying  at  anchor  off  Ghoree,  in  the  river  Maes,  within 
the  headlands  which  form  the  mouth  of  that  river,  the  under- 
^iters  were  hdd  liable  (t). 

The  present  Lloyd's  form  of  this  warranty  (m)  is  as  follows: 
"^Warranted  free  of  capture,  seismre,  anwi^  lestraiiit,  or 
"detainment,  and  the  consequences  thereof,  or  of  any  attempt 
thereat,  piracy  excepted  («),  and  also  from  all  consequences  of 
hostilities  or  wiurlike  c^^mtions,  whether  before  or  after 
•declaration  ol  war.'* 

This  warranty  in  its  earlier  form,  i.e.,  before  the  wcM!ds 
"  arrest,  restraint,  or  detainment "  were  expressly  included 
therein,  was  held  to  have  the  effect  of  striking  out  arrests, 
restraints,  and  detainments  (^),  and  also  losses  ejmdem 

(r)  Per  Bayley,  J.,  in  Jarman  v,  Coape  (1811),  13  East,  398. 
(#)  BvQfim  V,  Tkntey  (1809),  1  Taont.  617. 
(0  Bwiag  V.  YmaoL  (ISie),  2  Gamp.  641. 

(u)  For  tiie  liittofj  of  tke  datiM  see  the  judgment  of  Aliin,  li.  J.,  in 
Britain  SS.  Co.  v.  The  King,  [1919]  2  K.  B.  si  p.  MS. 

(x)  See  Bepublio  of  Bolivi*  v.  Indemi^t^  Mi^  M»,  Am.  Cb.,  [1909] 
1  K.  B.  785;  ante,  §  836. 

(!/)  Miller  v.  The  Law  Accident  Ins.  Co.,  [1903]  1  K.  B.  712.  See 
also  per  Scrutton,  L.  J.,  in  Leyland  SUj^ing  Co.,  IM.  »,  Norwich 
*Union,  Ltd.,  [1917]  1  K.  B.  at  p.  896. 

22  (2) 


eausa  proxima 


11^3  imasfrm  risks  and  uoqses     [fabt  itu 

il«i«rii  (z),  Irdiii  Hie  list  of  pmk  insmed  against  in  the 
policy. 

"  In  the  construction  of  this  wananty,''  said  Lord  Fitz- 
g«ald»  k  dbssrvaUe  Uiat ' capture '  aad  ' seizure'  do  not 
mean  the  same  thing.    '  Capture '  would  seem  properly  ta 

seizing  or  taking  by  an  enemy  or 
bdligerttit.  'Seism'  seeniB  to  be  a  laif«r  term  than 
'eaptme/  and  goes  beyond  it,  and  may  reasonably  be  inter- 
preted  to  embrace  every  act  of  taking  forcible  possession 
either  by  a  lawful  authority  or  by  metfcmmag  foxoe (a). 
K  a  diip  with  soeh  a  warranty  be  lost  under  such  circum- 

eausa  proximn  r        i  • 

applied  to  the  Stances  that  the  proximate  cause  of  loss  is  perils  of  the  seas, 
though  she  be  also  captured  and  oond^naed,  the  underwriter 
will  not  be  pioleeted  by  the  warranty  {b).  Thus  in  lonides 
V,  The  Universal  Marine  Association  (c),  there  was  a  policy 
on  goods  from  Eio  to  New  York  "  warranted  free  from  cap- 
tDie,  mnm  and  detenliMi  and  aU  tiM  ooDseqnraoee  thefec^, 
or  of  any  attempt  thereat,  and  free  from  all  consequences  of 
hostilities,  riots  or  commotions."  Civil  war  prevailed  in  the 
United  States.  TJie  Goiifedmtea,  in  ordmr  to  dee^  Hie^ 
■bq^ing  of  the  Nortbmi  Stales,  had  put  out  a  veryi  important 
light  long  established  on  Cape  Hatteras.  The  ship  looked 
for  the  light,  and  would  have  seen  it  iC  it  had  been  there,  but 
gmoded  for  m&t  ol  it  aod  beeame  a  total  wreck,  by  reasmi 

C*)  y—  I«»  ».  TfcwiBi  *  Meraey  Mar.  Int.  Cb.  (1903),  unreported, 
Fnaidj,  J.,  ni  C.  A.  Ik  ftt  Howe  of  Lords  oi^  iiio  question  of 

mH  («>  Cory      Barr  aW),  8  Affp.  Gm.  ai  p.  40ft.   Thn  dittinetkHi 

aecmt  MIfy  to  agree  with  tiuii  diawa  by  l4Md  EOeBboioi^  in  B«ale 
V.  Thompson  (1804),  4  East  at  p.  561,  which,  howeror,  was  BOi  aa  la* 
suranoe  case.  See  also  Horlock  v.  Seal,  [1916]  1  A.  0.  at  pp.  Ml, 
(Lord  Atkinson) ;  and  see  further,  as  to  the  meanii^  of  Hmt  Wflvds, 
ante,  §  829,  and  cases  there  cited.  As  to  "warlike  operations,"  see  also 
Kobineon  Gold  Mining  Co.  v.  AUianoe  Ins.  Co,,  £1002]  2  K.  B  at 
p.  600,  per  Collins,  M.  R. 

(b)  Hahn  v.  Corbett  (1824),  2  Bing.  205;  9  Moore,  390. 

(0(1868),  14  C.  B.  N.  S.  259;  32  L.  J.  C.  P.  170,  followed  in 
iMifB  «.  City  and  Gonnty  Ass.  Co.  (1865),  L.  R.  1  C.  P.  232.  See 
^LaQMBMr.  'Skomgmm  (1016),  86  L.  J.  K.  B.  712,  and  Nickels  t». 
iMdoB,  lEe.lM.Oa.  (im),  0  Coai.  Cas.  15.  * 
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whereof  the  goods  were  lost  by  a  peril  of  the  seas.    It  was  Sact.  90S. 
lield  that  the  loos  was  not  la  0QiMeq«eiiee  of  the  hostilities^ 
inasmuch  as  the  extinction  of  the  light  was  too  remotely  con- 
nected therewith  to  bring  it  within  the  exception,  and  that 
the  underwrite  were  therefore  liable  (<l). 

On  the  other  hand,  although  she  may  have  been  severely 
•damaged  by  sea  perils,  and  thereby  exposed  to  seizure,  yet, 
if  the  capture  and  condemnation  be  the  proximate  cause  of 
loss;  the  underwrite  wiU  be  discharged!^ 

Under  a  warranty  to  be  free  from  capture  or  seizure,  it 
matters  not  whether  the  act  done  be  lawful  or  unlawful, 
whether  by  private  individuals  or  persons  armed  with  state 
-authority:  the  underwriter  ia  mot  liable  (/). 

V 

905a.  The  language  of  the  "f.  c.  and  s."  clause,  as  it  is  The' f.c.&s." 
<3onmiouly  called,  gave  rise  to  much  litigation  during  the  ^e^Eu^^S 
recent  European  war,  and  was  the  subject  of  many  decisions.  wi» 
Some  of  these  decisions  were  on  the  exceptive  clause  itself, 
others  on  policies  solely  and  expressly  effected  in  order  to 
eover  the  risks  excluded  by  the  exceptive  clause,  oUieis  on  a 


(<0  Cf.  Malier  v.  Globe  &  Raiigers  Fire  Ins.  Co.  (1917),  246  Fed.  E. 
a  ease  irhkk  in  some  respeets  is  similar  to  lonides  v.  Universal  Mar. 
Assoe.  Tbe  aeiioii  was  on  a  poUegr  on  goods  against  war  risks.  Tke 
ship  was  on  a  fograge  with  a  eaigo  of  cotton  firbm  iho  United  Statet  to 
Sweden,  and  intended  to  eali  at  KirkwaU.  1^  eneoutttared  a  Mtish 
cruiser,  and  was  ordered  to  proceed  hy  night  bj  the  rttfwmgn  between 
the  Orkneys  and  Shetlands,  when  the  shore  Ughta  had  beeB  ml&agvUML 
An  armed  party  was  placed  on  board  of  her,  and  her  ooorae  was  laid  by 
the  master  in  consultation  with  the  naval  officer  in  commaad  of  tiie 
party.  She  ran  ashore  and  became  a  total  loss  with  her  cargo.  The 
Court  of  Circuit  Appeals  held  that  the  cargo  was  lost  in  the  continuing 
process  of  detaining  the  ship  and  cargo  for  purposes  of  search  and 
possibly  seizure,  and  that  there  was  no  intervening  cause  breaking  the 
oansal  connection  between  the  control  assumed  by  the  boarding  party 
and  the  loss. 

(«)  Livie  V,  Janson  (1810),  12  East,  648;  Green  v,  ElmsHe  (1792). 
Peafce,  N.  P.  M».  ^  ^* 

(f)  PdweU  t;.  Hyde  (18«6),  5  E.  &  B.  607;  Kleinwort  v,  Shepard 
(1850),  IE.  kE.  447;  28  L.  J.  Q.  B.  147;  Cory  v.  Burr  (18»2),  9 
Q.  B.  D.  m;  8  App.  Gm.  M;  Mnttim  v.  Hogg  (1883),  10  Q.  B.  D. 
432;  Robinson  Odd  lOning  Co.  v.  Alliaaee  Im.  Co.,  [1904]  A.  C.  3i9: 
unte,  §  829.  i.      j  , 
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corresponding  provision  occurring  in  a  clause  in  a  Govern- 
ment form  of  charter-party  (known  as  T.  99),  whereby 
marine  risks  were  Jb<»iie  by  the  owners^  but  war  risks  by 
the  Goverament  (g) .  Many  of  these  eases  turned  on  a  pure- 
question  of  faet — what  was  the  cause  of  the  loss  of  the  ship? 
Thus  where  a  vessel  received  her  death-blow  irmi  an  enemy's 
topedo^  but  was  Ukm  into  port  whm  she  eventually  sank 
owing  to  her  failure  in  her  crippled  condition  to  resist  a 
moderate  amount  of  rough  weather,  the  House  of  Lords  held 
the|acts  that  the  OMne  <^  the  loss  wasUie  t<Hr|pedoing  of  tho 
vessel,  and  the  assured  failed  to  recover  on  a  policy  against 
marine  risks  containing  the  exceptive  clause  (A). 

There  were  a  nnmb^  ei  cases  €i  missing  ships,  where- 
there  was  and  could  be  no  direct  evidence  of  the  cause  of  losj?. 
In  some  of  them  the  vessel  had  never  been  seen  or  heard  of 
since  leaving  pcxrt;  in  others,  all  that  was  d^itdy  known  of 
her  was  that  she  was  safe  up  to  a  certain  time  or  until 
reaching  a  certain  part  of  the  ocean,  so  that  it  was  doubt- 
ful whether  the  loas  ims  due  on  the  one  hand  to  (Mrdinary 
marine  perils  or  on  the  other  to  enemy  action  on  the  surface 
or  under  water  by  mine,  torpedo,  or  other  device.  In  suck 
cases  each  side  came  to  Court  with  the  best  mat^iak  avail-; 
able— f<Hr  instance,  w^  evid^ce  of  the  weaUier  ecmditions 
prevailing  at  the  time  and  in  the  neighbourhood  of  the  pre- 
sumed course  of  the  vessel;  of  the  experiences  of  other  vessels 
passing  through  the  same  or  neighbooring  areas  about  the 
same  time;  of  the  presence  or  absence  of  enemy  activity 
in  the  neighbourhood,  whether  above  or  below  the  surface  ► 


(ff)  It  was  held  in  Admiralty  Commrs.  v.  Sir  R.  Bopner  k  Co.,  Ltd. 
(1917),  86  L.  J.  K.  B.  1030,  that  this  clause  was  not  a  poliej^  of 
marine  insurance  within  8e:'t.  23  of  the  Mar.  Ins.  Act,  1906,  as  it  did 
not  specify  the  sum  or  sums  insured:  .scmMe,  also,  on  the  ground  that 
it  was  not  a  document  between  an  insurer  and  an  assured. 

(//)  Leyland  Shipping  Co.  v.  Xonvlch  Union  Fire  Ins.  Soe.,  [1918J 
A.  C.  350;  ante,  §  822.  See  also  Lobitos  Oil  Fields,  Ltd.  v.  Admiralty 
Commrs.  (1918),  34  T.  L.  R.  466:  Moor  Line.  Ltd.  v.  King  (192a),  4 
Lloyd's  List  L.  B,  286;  8,  C„  36  T.  L.  R.  799. 
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In  these  cases  of  missing  ships,  the  Court  had  to  deter-  Stt» 
mine  what  was  the  pneq»^  ialereEee,  from  the  ciFCuin^iices 
kid  before  it  {%) . 

905b.  With  regard  to  the  onus  of  proof,  when  the  ques-  Oniu  of  proof. 

tion  is  whether  the  loss  was  caused  by  marine  perils  or  war 
risks,  one  general  rule  is  that  a  plaintiJS  fails  w.ho  merely 
proves  a  stMe  of  facts  consistent  both  with  liability  and 

non-liability  of  the  defendant  (A*  .  When,  however,  the  claim 
in  the  case  of  a  missing  ship  is  against  the  insurers  of  the 
marine  risks,  if  all  that  can  be  proved  is  that  the  vessel 
was  lost  at  sea,  effect  may  have  to  be  given  to  the  rule 
established  by  the  old  authorities  >\  hereby  a  loss  at  sea  was 
presumed  to  be  a  loss  by  a  peril  of  the  sea.  Another  rule 
of  general  application  is  that  the  party  who  relies  upon  an 
exception  must  prove  attirmatively  that  the  loss  was  due  to 
the  excepted  peril  (Z) . 

These  cases,  however  interepliiig  they  may  be  in  respect 
of  the  questions  of  fact  involved,  throw  little  or  no  light 
on  the  construction  of  the  f .  c.  &  s.  clause,  or  on  any  ques- 
tion of  principle.  Of  much  greater  importance  to  the  lawyer 
are  the  cases  in  which  the  questions  have  been  raised:  What 
are  hostilities  or  warlike  operations?  and,  When  is  a  loss 
shown  to  be  in  ccmaequence  thereof? 

(f)  The  Couft  li«id  that  a  kisg  by  war  risks  was  proved  in  the  follow- 
ing reported  cases:  General  Steam  Nav.  Co,  v.  Comm.  Union  Ass.  Co. 
(1915),  31  T.  L.  R.  630;  Macbeth  v.  King  (1916),  86  L.  J.  K.  B.  1004; 
Euterpe  SS.  Co.  v.  North  of  Eng.  Protecting,  ice.  Assn.  (1917),  33 
T.  L.  1?.  540;  British  Burmese  Steam  Xav.  Co.  v.  Liverpool,  &c.  War 
Risks  Assn.  (1917),  34  T.  L.  R.  140.  In  Compania  Maritima  of  Barce- 
lona V.  Wishart  (1918),  23  Com.  Cas.  264.  the  cause  of  the  low  was  held 
to  be  a  peril  of  the  sea.  In  Munro,  Brice  Co.  v.  War  Risks  Assn., 
[1918]  2  K.  B.  78,  BailhaehQ,  J.,  held  that  the  loss  was  by  a  marine 
peril,  but  in  Munro,  Brice  &  Co.  v.  Marten,  [1920]  3  K.  B.  94,  another 
claim  in  respect  of  the  same  loss,  the  Court  of  Appeal  overruled  this 
decision  on  an  inference  of  fact. 

(*)  Munro,  Brice  k.  Co.  v.  War  Risks  Asin.,  [1918]  2  K.  B.  78;  per 
Scnitton,  L.  J.,  British  and  Foreign  SS.  Co.  v.  The  King,  [1918]  2  K.  B. 
H87. 

(/)  Mimro,  Briee  &  Co.  ».  War  .  Bisks  Assn.,  [1918]  2  K.  B.  78, 
Bailhache,  J. 
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*  Wk.  "  The  WOTd  '  hostilities,'  "  said  Lord  Wienbiu  v  ia 
the  Petoi>;liaiii  and  Alatiana  cases  (w),  "does  not  mean  '  the 
existence  of  a  state  of  war'  but  means  'acts  of  hostility/ 
or  (to  use  the  noan  sobstantive  which  follows)  '  operations 
of  hostility/  The  sentence  may  be  road,  'AH  consequences  of 
operations  of  hostility  ^of  war)  or  operations  warlike  (nmi- 
lar  to  (operations  of  war)  whether  before  or  after  declaration 
of  war.'  To  attribote  to  the  word  the  larger  moaning,  viz., 
'  all  consequences  of  the  existence  of  a  state  of  war,'  would 
give  the  expreasicii  a  scope  far  beyond  anything  which  one 
can  cmiceive  as  intended." 

^/  It  has  been  held  that  acts  committed  by  a  mere  private 
individual  on  his  own  initiative,  howevw  hostile  they  may 
be,  are  not  within  the  woid  "  hoBtilitiee/'  as  nsed^in  the  clause. 
The  acts,  however,  of  a  private  individual  done  in  furtherance 
of  the  settled  policy  of  his  own  Government  to  avail  itself  of 
the  efforts  of  all  its  subjects,  whether  combatant  or  nimr 
combatant,  to  destroy  enemy  life  and  property  as  occasion 
ofl'oris,  and  done  in  this  sense  by  him  as  agent  for  his  Govern- 
ment, may  be  ''hostilities"  within  the  exception (»). 

it  has  also  hem  had  down  by  Lofd  Atkinscm  (o),  that 
whereas  the  word  "  hostilities  '  connotes  the  idea  of  belli- 
gerency properly  so  called,  i.e.  of  nations  at  war  with  one 
another,  and  is  intended  to  describe  opmdims  whethw  of 
an  oSenmye,  defendve,  or  possibly  protective  nature  in  the 
actual  conduct  of  the  war,  the  term  "  warlike  operations  "  has 
a  wider  meaning,  and  includes  such  (^lecations  as  belligerents 
have  recourse  to  in  war,  even  though  no  state  of  war  exists, 
as,  i&t  instance,  where  combative  operations  are  undertaken 


0»)  [1S21]  1  A.  C.  at  p.  133,  infra,  §  905d. 

r«)  Atlantic  Mutual  Ins.  Co.  v.  King,  [1919]  1  K.  B.  307.  In  tlm 
ease  the  loss  was  caused  by  an  explosion  in  the  hold  of  a  ship  of  Ml 
infernal  machine  placed  there  at  Bahia  by  a  German  who  was  nai 
proved  to  have  been  appointed  by  the  Geriuau  Gavemmeiit  as  their 
agent. 

(o)  In  the  Petersham  and  Matiana  cases,  [1921]  1  A.  C.  at  p.  114, 
infi-a^  §  905d.  See  also  per  Atkin,  L.  J.,  in  the  same  cases,  [1919]  2 
K.  B.  al  p.  m. 
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to  suppress  a  rebellion  against  an  allied  or  friendly  power,  Sect  90Se. 
or  wbere  the  temtorj  of  a  nation  has,  before  declaration  of 
war,  been  protected,  in  anticipation  of  attack,  by  such  de- 
fensive measures  as  laying  down  mines. 

1^  A  vessd  may  be  lost  in  consequence  of  a  warlike  operation 
in  which  she  is  not  herself  engiaged,  as  where  a  ship  struck  a 
mine  in  the  Gulf  of  Finland  which  had  drifted  from  a 
Bossian  mine  &€Ad  28  miles  distant  (p).  Further  it  has  • 
been  heM  that  an  operation  may  be  a  warlike  op^fation  though 
it  was  undertaken  in  order  to  meet  a  non-existent  danger,  as 
where  the  master  of  a  merchant  ship,  mistaking  a  floating 
object  for  a  submarine,  rammed  it  in  intended  self-defmce, 
and  thereby  caused  damage  to  his  ship  (q). 

The  Court  of  Appeal  has  held  that  a  warship  while  on  her 
way  to  a  r^dezvoos  to  take  up  her  duties  as  a  convoying 
ship  (r),  and  a  patrol  ship  employed  in  searching  for  enemy 
submarines  (s),  were  both  engaged  in  warlike  operations. 
Indeed,  though,  as  Lord  Wrenbury  has  remarked  (^),  a  war- 
ship is  not  necessarily  engaged  at  every  moment  in  a  warlike 
operation,  yet  it  seems  that  almost  any  action  or  movement 
of  a  warship  in  the  area  of  war  in  the  course  of  its  combative 
duties  is  a  wariike  operation  {u), 

9054.  The  cases  on  this  subject  which  require  more  par-  The  St. 

ticular  attention  are  those  of  The  St.  Oswald  {x),  The  Peter-  ^et^^l^ 
sham  (.y),  and  The  Matiana  {u)-   The  first  two  of  these  had 

{p)  Stoomvaart  Maatsehappij  "  Sophie  H."  v.  Merdwnts'  Mar.  log. 
Co.  (1919),  89  L.  J.  K.  B.  834  (H.  L.). 

{q)  Henry  &  M'Gregor,  Ltd.  r.  Marten  (1918),  34  T.  L.  R.  504. 

(r)  Richard  de  Larrinaga  (Owners  of  SS.)  v.  Admiralty  Conunrs., 
[1920]  1  K.  B.  700;  3  K.  B.  65. 

(«)  xVrd  Coasters  v.  The  King  (1920),  36  T.  L.  R.  555. 

(0  In  'Hie  Petersham  and  Matiana  cases,  [1921]  1  A.  C.  at  p.  133. 

(«)  Per  Alkiii,  L.  J.,  in  the  Petersham  and  Matiana  cases,  [19191  2 
K.  B.  at  p. 

British  and  Foreign  SS.  Od.  v.  The  King,  [1917]  2  K.  B.  769: 
[1918}  2  K.  B.  879. 

(y)  Britain  SS.  Co.  The  King,  [1919]  1  K.  B.  575  (PetershMu) ; 
British  India  Steam  Navigation  CJo.  v.  Green  and  Otiiers,  [1919]  1  K.  B. 
«32  (MatUna);  [1919]  %  K.  B,  m-,  [1921]  1  A.  C.  99. 
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reference  to  odlisions  between  vessels  navigatino-  in  time  of 


He  St 


T^^Peter- 


wiir  A\ithout  lights;  the  last  was  a  case  of  the  stranding  of  a 
vessel  while  sailing  under  ooavoy, 

Vln  the  case  of  The  St.  Oswald,  the  vessel,  a  transport  em- 
plo^ed  ill  the  evaeiiation  of  troops  from   Gallipoli,  while 
steaming  in  the  dark  at  full  8|>eed  without  l^ts,  in  punoanoe 
of  instroetioDS  from  tlie  Admiralty,  odiided  with  a  French 
httltleehi)),  which  was  also  steaming  without  lights,  and  sank. 
Neither  vessel  was  to  blame.    The  veflsel  was  at  .the  time 
in  the  serrioe  oi  the  Admiralty  under  a  ehartcr-party  in 
Form  T.  99c,  whereby  the  Admiralty  took  the  risks  of  war,, 
namely  those  excluded  by  the  "f.  c.  and  s.  '  clause.  The 
action  was  for  a  total  loss  by  hoatilitiea  m-  warlike  operatioBs. 
The  Crown  admitted  that  the  steaming  without  lights  was  a 
wariike  operation,  but  contended  that  this  operation  was  not 
the  proximate  cause  of  the  loss.   The  Court  of  Appeal,  agiee- 
ing  with  fiowk^  J.,  held  that  the  loss  was  a  consequence  of 
the  admitted  warlike  operation.    This  case,  however,  turned 
partly  on  the  above-mentioned  admission  by  the  Crown  and 
is  no  authority  as  to  the  mewiii^  of  ''warlike  operations.'' 
Indeed,  Scmtton,  L.  J.,  in  his  judgment  expressly  declined 
to  decide  that  every  collision  where  tiie  vessels  are  steaming 
without  lights  is  a  war  risk,  or  that  steamiBg  without  lighta 
by  Admiralty  orders  is  always  a  wwiike  operatiwi.   In  the 
House  of  Lords,  in  The  Petersham  case,  I^ords  Cave  and 
Atkinson  appear  to  have  thought  that  under  the  circumstaooes 
the  admission  by  the  Crown  was  ^perly  made  and  that  the 
Vision  of  the  Court  of  Appeal  was  correct.   Lord  Sumner 
treated  tlie  decision  as  resting  entirely  upon  the  admission,  as 
to  thv  correctness  of  which  he  expressed  no  opinioo.  Lord 

Wrmbury  ^pressed  grave  doubt  whether  the-  decision  was 

ri^l  (z^. 

In  The  Peten^am,  the  Yesael  was  under  duurter  to  the 
Admiralty  under  a  similar  form  of  charter-party  (a\  and 
while  carrying  a  cargo  of  iron  ore  for  the  British  Government 


(r)  See  [1921]  1  A.  C.  «t  pp.  109,  116,  128,  lU.       («)  T.  M. 
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from  Bilbao  to  Glasgow  came  into  collision  at  night  with  a  S«ct.  905d. 
neutral  steamship  and  sank .  Both  vessels  were,  in  accordance 
with  instructioBS  from  the  Admiralty,  navigating  without 
lights.  Neither  ship  had  been  negligent.  Tlie  owners  of 
The  Petersham,  alleging  a  loss  by  hostilities  or  warlike  opera- 
tions, claimed  by  Petition  of  Bight  for  a  total  loss. 

In  The  Matiana,  the  vessel,  while  homeward  bound  from  The 
Alexandria  and  while  compulsorily  sailing  under  convoy, 
struck  a  reef  in  calm  weather  and  was  thereby  totally  lost. 
The  reef  was  in  an  area  which  was  known  to  be  dangerous 
to  navigation  and  was  for  that  reason  usually  avoided,  and 
the  master  gave  evidence  that  at  the  time  of  the  stranding 
he  bdieved  ihg^  his  veseel  was  some  nine  miles  away  from  it. 
At  the  time  of  the  casualty  he  was  zigzagging  on  a  course  pre- 
scribed by  the  naval  officer  in  charge  of  the  escort.  -  The  judge 
who  tried  the  case  found  that  neither  he  nor  the  naval  officer 
liad  been  guilty  of  any  negligence.  The  vessel  was  insured 
under  a  Lloyd's  policy  covering,  inter  alia,  perils  of  the  seas 
and  stranding,  but  containing  the  usual  "free  of  capture 
and  seizure"  elaose,  excluding  among  other  war  perils  the 
consequences  of  hostilities  and  warlike  operations.  She  A\as 
also  insured  under  a  policy  covering  war  perils  only,  and  in 
particular  the  emmamms  of  hostilities  or  warlike  opera- 
tiims.  The  action  was  brought  against  both  sets  of  under- 
w  riters  in  the  alternative,  and  the  contest  was  whether  her  loss 
by  stranding  was  or  was  not  a  consequence  of  hostilities  or 
warlike  opmtions. 

905e.  In  The  Petersham  Mr.  Justice  Bailhaohe  decided 
that  the  loss  was  not  by  war  perils,  and  this  decision  was 
a&med  both  in  the  Court  of  Appeal  and  in  the  House  of 
Lords. 

In  The  Matiana,  however,  there  was  a  serious  difference 
of  opinion.  Mr.  Justice  Bailhache  decided  that  the  loss  fell 
on- the  w^ar  risk  underwriters.  This  decision  was  unani- 
mously reversed  in  the  Court  of  Appeal  (Lords  Justices 
Warrington,  Duke  and  Atkin).   In  the  House  of  Lords  the 
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*^  <J€ci8ion  of  the  Court  of  Appeal  was  affirmed  by  a  majority 

of  three  to  two,  Lord  Atkinson,  Lord  Sumner  and  Lord 
Wrcnbury  holding  that  the  loss  wa«  a  marine  riak,  while 
Lord  Cave  a&d  Lwd  Shaw  thought  that  the  loss  was  a  conse- 
quence of  a  warlike  operation  (6). 

Thus  in  the  result  the  losses  both  of  The  Peteraham  and 
The  MataaiMt  have  been  decdded  hy  (lie  al^nMte  Oonrt  of 
Appeal  to  have  been  due  to  marine  risks,  and  not  conse- 
quences of  hostilities/* 

In  The  Petersham  the  gnmnd  of  the  deoittoni  i^^pean  to 
have  been  that  both  odliding  vessds  w^e  engaged  on  a 
peaceful  mission .  Their  dcsiie  was  not  to  engage  in,  but  to 
avoid  warlike  operations  (c).  A  vessel  is  not  engaged  in  a 
waiiake  opantKMi  mady  becanae,  m  tune  ^  war,  and  as  a 
precatitkMi,  she  does  not  exhibit  lights  {d).  "  If  the  opera- 
tion," said  Lord  Wrenbury  (e),  ''is  one  which  creates  no 
new  risk  but  only  aggravi^  or  increaaea  an  existing  man- 
Mme  riak  by  removing  sometiiing  which,  but  for  the  war, 
would  have  been  a  safeguard  against  the  risk,  then  the  risk 
is  not  a  war  risk,'* 

In  The  Matiana,  the  diaaentuig  m^bm  of  the  House 
(Lwvb  Cave  and  Shaw)  were  of  opinion  that  the  warships 
escorting  the  convoy  were  engaged  in  a  warlike  operation  and 
that  the  loss  was  due  to  the  vaesel'a  oompnkory  oomplanoe 
with  the  evders  of  the  naval  officer  prescribing  the  course 
of  navigation.  According  to  Lord  Shaw  the  convoyed  ships 
were  also  taking  part  in  the  same  warlike  operation.  Of  the 
najcritjy  however.  Lord  Atkinson  was  <^  opinion  that  a 
merchant  ship  merely  by  sailing  in  convoy  is  not  engaged  in 
a  warlike  operation,  and  adopted  the  illustration  given  by 

(by  The  PeMiMi  was  fdWed  hf  ICeOudie,  J.,  ia  HaniMii  v.  The 
Shipping  Controller  (ItM),  M  Timm  L.  B.  880,  wImto  oOj 
additional  fact  of  importance  was  that  tiie  veMd'i  aCt«adi9f>  was  doe 

to  the  inefficient  lights  of  the  pilot  eaoint. 

(c)  Per  Lord  Cave,  [mi]  1  A.  0.  at  p.  108. 

(d)  Per  Lordn  Atkinson  and  Sumner,  ibid,  at  pp.  115,  128. 

(e)  Ibid,  at  p.  135,  lonides  v.  Universal  Mar.  Ins.  Co.  (18«t),  14  C.  B. 
N.  S.  259. 
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Lord  Justice  Atkiii  in  the  Court  of  Aijpeal(/):  "The  Sect.  90fa. 
merchant  ahips  are  engaged  in  the  peace-like  operation  of 
conveying  merchandise  by  sea.    The  sheep  are  not  the 
shepherd;  and  are  not  engaged  in  the  operation  of  sheplierd- 
ing."  If  there  was  any  warlike  operation,  therefore,  it  must 
have  been  on  the  part  of.  the  |||||dant  warships  or  their 
officers.    But  the  loss  was  not  a  consequence  thereof,  the  Rule  of 
true  result  of  the  order  being  merely  to  expose  the  ship  to  a  canai!"*** 
greata*  chance  of  suffering  a  loss  from  a  marine  peril. 

Lord  Sumner  expressed  the  view  that  the  vessel,  being  in 
charge  of  her  own  officers,  could  not  be  said  to  be  lost 
in  consequence  of  the  orders  received  from  the  naval  officer 
commanding  the  esoort,  and  that  the  vessel  herself,  as  distinct 
from  the  warships,  was  not  engaged  in  any  warlike  operation. 

Lord  Wrenbury  agreed  with  the  opinions  of  Lord  iltkin- 
sou  and  Lord  Sumner. 

905f.  The  case  of  The  St.  Oswald,  where  the  Court  of 
Appeal  held  that  the  proximate  cause  of  the  collision  was  the 
steaming  at  full  speed  without  lights,  under  order  of  the 
navp.l  authorities,  was  followed  by  the  same  Court  in  two  cases 
already  referred  to  (g),  in  which  there  was  a  collision  between 
a  warship  and  a  mmbmat  vessel.  In  eadi  case  both  vessels 
were  sailing  under  (xrders  without  lights  and  no  blame  was 
attached  to  either.  The  Court  held  in  both  cases  that  the 
warlike  operation  in  which  the  warship  was  engaged  was  the 
proximate  cause  of  the  ooUision. 

Where  a  ship  was  damaged  by  running  upon  the  submerged 
wreck  of  another  vessel  which  had  been  .torpedoed  and  sunk 
a  few  hours  previously,  Bailhache,  J.,  held  (A),  that  the 
damage  was  not  proximately  caused  by  a  war  risk.  He 
intimated,  however,  that  his  decision  would  have  been  different 
if  the  ship  had  been  deliberately  sunk  at  the  particular  spot 
with  the  object  of  damaging  passing  vessels. 

(/)  [1919]  2  K.  B.  at  p.  698. 

(g)  Ard  Ooastm  v.  The  King:  Richard  de  Larrinaga  (Owners  of 
88.)  r.  Adouialty  Cboimn.,  ante,  §  OOSc. 

(5)  Fenwiek  (William  France)  &  Co.,  Ltd.  v.  North  of  Eng.  Assn., 
[1917]  2  K.  B.  M2. 
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0«MnI  AimmgB  Lomm  !lZlZZ.....919--969 

J ettiaong,  ke  ,  WO— 925 

Sale  of  Part  of  Cargo  926  927 

Sacrifice  of  Part  of  Ship  y^*  9^5 

Voluntary  Stranding  987—^912 

Expenditures — 

(rcneral  Principle3  ^3 

Port  of  Eefug^  Expenaeg   .945-1^ 

Salvage,  Ransom,  &c   aaA  ^qaq 

What  Contributes  to  General  Average  970  ^973 

Principlea  of  Adjustment      "*'"".*974— 980 

Mode  of  estimating  Amount  of  Loss  and  of  Contributory  Values 

^^Property  eaved     ,  981—991 

fwee  of  AdjustoMBt — -Foreign  Adjustment   992  1003 

of  Ofrmn  lor  Oontribntion      1004 

UtMmf  of  Uadeiwiilw  im  rwpeet  iiiereof   lOoi-1007 

906.  The  teim  "  Oenml  Average  "  is  used  indiscrimin- 
ately, sometimes  to  denote  the  kind  of  loss  which  gives  a  claim 
to  general  average  contribution,  and  sometimeB  to  denote  such 
contributioii  ite^;  in  ofder  to  avoid  ocmfusioii,  it  would 
have  been  better  to  use  the  term  general  average  loss  when 
speaking  of  the  former,  and  general  average  contribution 
when  speaking  of  the  ktter.  A  general  average  loss  is 
d^ned  in  the  following  terms  in  sect.  66  of  the  Marine 
Insurance  Act,  1 906 : — 

Sab-seet.  1.  A  genend  average  loss  is  a  loss  caused  by 
«r  direetlj  consequential  on  a  general  average  act.  It 
includes  a  general  average  expenditure  as  well  as  a 
general  average  sacrifice. 

Sub-sect.  2.  There  is  a  general  average  act  where  any 
extraordinary  sacrifice  or  expenditure  is  voluntarily  and 
reasonably  siade  op  ineaned  in  time  of  peril  for  the 
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purpose  of  preserving  the  property  imperilled  in  the  9mM,  tOC 
common  adventure  (a). 

In  all  general  average  acts  there  is  in  reality  a  sacrifice:  in  Oimeral 
the  case  of  an  extraordinary  sacrifice  the  sacrifice  is  itself  an  arvided^i^ 

immediate  loss,  whilst  in  the  case  of  an  extraordinary  ex-  classes, 
J .         ,  .  hat  must  m 

penditure  the  sacrifice  need  not  involve  any  present  loss,  but  reality  always 
may  only  entail  loss  or  expenditure  in  the  future  (h).  A  sacri^?' 
loss  of  the  former  kind  is  generally  called  a  general  average 
.  sacrifice;  a  loss  of  the  latter  kind  is  generally  called  a  general 
average  loss  or  expenditure.  It  is  true  to  say  that  a  general 
average  sacrifice  must  be  made  at  a  moment  of  peril  in  order 
to  secure  safety.  When,  however,  this  is  said  of  a  general 
average  expenditure,  it  must  be  remembered  that  the  expendi- 
ture itself  is  usually  not  made  until  after  all  danger  is  over. 
It  is  not  necessary  that  the  actual  expenditure  of  the  iftoney 
should  be  made  at  a  moment  of  peril;  it  is  only;  neoessaij 
that  the  ship  and  cargo  should  have  been  in  peril  at  the  time 
when  the  extraordinary  measures  were  adopted  which  sub- 
sequently entailed  the  extraordinary  expense. 

907.  It  is  proposed  in  the  following  pages  to  follow  the 
ordinary  divisiofi  of  general  average  losses  into  two  classes, 
namely Those  which  arise  from  sacrifices  of  part  of  the 
ship  or  part  of  the  cargo,  purposely  made  in  ord^  to  save 
both  from  periahing.  2.  Those  which  consist  in  expenses 
incurred  owing  to  extraordinary  measures  undertaken  for  the 
preservation  of  both  ship  and  cargo. 

Losses  of  the  first  class  are  those  which  are  ahme  men- 
tioned in  the  text  of  that  Rhodian  law  which  is  generally 
regarded  as  the  foundation  of  the  whole  doctrine  of  general 

(«)  There  may  be  a  general  average  act,  although  it  may  give  rise 
to  no  claim  for  contribution  because  all  the  property  engaged  in  the 
adventure  belongs  to  one  owner;  see  iufm,  §  1005. 

(ft)  T*e  sacrificial  element  in  this  case  was  clearly  apprehended  by 
Lqjes,  J.,  la  Svendsen  t;.  WaUace  (1883),  11  Q.  B.  D.  at  p.  617  — 
^ii^  into  a  port  of  refuge  ...  is  an  act  of  voluntary  saeri- 
itee.     So,  also,  tiiroqg^t  the  judgment  of  Bowen,  L.  J.,  13  Q.  B.  D 
at  pp.  g»-e5;  ^       BaggaMay,  L.  J.,  at  p.  81. 
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average  (c):  but  it  is  evid^t  that  expensee  incurred  by  the 
owner  <rf  a  part,  owing  to  extraordinary  measures  adopted 
for  the  preservation  (d.)  of  the  whole,  give  just  as  valid  a 
claim  to  contribution  in  general  average  as  any  odb^  species 
©f  low  intemionaUy  inenrred  for  the  same  purpose;  and  they 
have  been  accordingly  admitted  to  give  such  9,  claim  by  the 
law  and  practice  of  all  maritime  states. 

Thm  k  no  diffmnee  in  principle  between  these  two 
classes  of  losses;  but  the  application  of  the  principle,  as  we 
shall  see  in  the  sequel,  leads  to  diffmnt  lesnks  in  the  two 
ombb:  «&d  upon  tiiis  ground  it  hewm»  of  practical  import- 
ance to  bear  the  distinction  in  mind. 
Ht^aZ         ^  general  average  kss  has  be^  authoritatively  defined  to 
CmT        ^  "  •  k«  «i«ng  out  of  oxtrawdinary  sacrifices  made,  or 
extraaidmary  expenses  incurred,  for  the  preservation  of  ship 
and  caigo"  (e). 

(0)  tke  iwn  t«rt  0f  iiuii  law,  in  fMt,  does  not  extend  to  the  sacri- 
fiee  even  of  part  of  the  aMp,  and  k  eenined  in  tenu  eoleiy  to  tiie  cmo 
of  Jettison:—''  Jactus  laetos  lovandie  nans  gmtiA." 

(d)  Instead  of     preeerrntion,"  e^flier  e^^ictes  of  tide  wofk  luid 

"joint  benefit,"  or  some  such  expression.  See  2nd  ed.  p.  Tho 
editors  have  throughout  this  chapter,  in  acoMdance  with  the  view  of 
the  Court  of  Appeal  expressed  in  Svondsen  v.  \\allace  (1884),  18 
Q.  B.  D.  69  (which  is  confirmed  by  tlie  language  of  sect.  66,  sub-ae(4.  2, 
of  Mar.  Ins.  Act,  1906,  s^.,,yr,)^  substituted  the  word  «  preeerva- 
taai*  or  «  safety."  They  have  also  made  corresponding  alterations  in 
Older  to  sake  it  elenr  that,  although  the  expenses  need  not  be  incurred 
-^"^J^**  tho  intereaie  are  in  peril,  yet  they  must  be  neoeadtated 
hf  wamtmm  teken  at  »  tine  of  peril  for  the  common  safety. 

(#)  Ear  lAwrenee,  J.,  in  lUrkley  ».  Presgrave  (1801),  1  East  220 
M;  adopted  UtetaUj  hj  ihe  CouH  of  Appeal  in  Svendsen  v.  Wallace 
In  order  to  make  it  d«ur  thnt  Oio  orttnordinary  expense,  need  not  neces- 
mily  be  incurred  at  a  time  when  iliip  and  eargo  are  aetaaUy  in  peril. 
It  IS  snhnutted  that  a  better  diAi^  W^hm  ctmmtiJ in  eiL- 
oi-dinary  sacrifices  made,  or  in  expenses  inonned  in  eoneeqnence  of 
extraordinary  action  taken,  for  tbe  preservation  of  ship  and  earao  " 
The  expression  attributed  in  the  report  to  Lawrence,  J.,  is  «a»  loi 
tlie  words  «  all  loss  "  must,  however,  be  read  with  some  limitation.  They 
ought  not,  said  Barnes,  J.,  in  The  Leitrim,  [1902]  P.  at  p.  266,  to  in*- 
clude  loesee  which  are  the  result  of  accidental  circumstances  affecting 
the  loeer.    In  Montgomery  v.  Indemnity  Mutual  Mar.  Ins.  Co.,  [1902] 
1  K.  B.  at  p.  740,  it  is  suggested  in  the  Judgment  of  the  Court  of 
AiqjiMi  Ihst  a  Meriiee  made  not  for  tlie  safety  of  the  property  at  risk 
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»08.  The  plainest  principles  of  equity  require  that  the  B^eL  worn. 


sacrifioee  so  submitted  to  should  be  made  good  (sarciantur),  Principle  and 

and  the  expenses  incurrod  ropaid,  hy  a  general  contribution  ^^""^ 

from  all  those  benefited  by  either  the  one  or  the  other,  in  """^IS®  • 

.  ,  *  oontrioation. 

proportion  to  the  value  of  the  property  which  those  sacrifices 
and  expenses  have  been  instrumental  in  saving  (f).  Hence, 
a  general  average  contribution  may  be  defined  to  be  a  contri- 
bution by  all  parties  in  a  sea  adventure,  to  make  good  the  loss 
which  has  been  sustained  by  one  or  more  of  their  co-adven- 
turers from  sacrifices  made,  or  expenses  incurred,  for  the 
preservation  of  tbe  whole. 

The  general  rolas  as  to  general  average  contribution,  and 
as  to  the  liability  of  the  insurers  in  respect  of  general  average 
losses  are  thus  stated  in  sect.  66  of  the  Marine  Insujcance 
Act,  1906:— 

Sub-sect.  3.  Where  there  is  a  general  aveiaoo  lo^s,  the 
party  on  whom  it  falls  is  entitled,  subject  to  the  condi- 

but  «  in  fear  of  death  "  may  be  general  average.  This  view,  however, 
is  not  supported  by  the  Marine  Insurance  Act,  1906,  nor  by  tiMp 
previous  avtlioriiaes. 

C/)  ^nissimiim  enlm  est  commune  detrimcntum  fieri  eoruin,  qui 
propter  amissas  res  aliorum   oonascati   sunt,  ut  nierces  suas  ^Ivas 
Ubaerinl.   Dig.  Ub.  xiv.  tit.  2.   There  hm^n  difiEerences  of  opinion 
as  to  isiietiier  tbe  r%ht  to  e(«tribiition  arises  out  of  an  impUed  con- 
tract, or  in  some  other  way.    Of,  Lowndes,  24—27.    The  present 
editors,  while  agreeing  wifli  Bowen,  L.  J.,  in  Burton  v.  English  (1888), 
12  Q.  B.  D.  218,  at  p.  228,  that  tile  qnee<a<m  is  in  most  caae>»  one 
merely  of  words,  conceive  nevertheless  that  in  some  oases  it  may  be 
one  of  practical  importance.     The  view  best  supported  by  jniicial 
authority  in  this  country  is  that  the  right  arises  not  out  of  oontraefc 
but  from  the  old  Rhodian  laws,  and  has  thence  become  incorporated 
mto  the  laws  of  England  as  the  law  of  the  ocean.    Of.  Burton  v 
English,  ubi  s.pra;  also  Milburn  v.  Jamaica  Fruit,  &c.  Co.,  [19001 
2  Q  B.  at  pp.  546  and  550,  per  A.  L.  Smith  and  Vaughan  Williams, 
7i^^^  /f  "^K"  Pi^i^  '  •  Middle  Dock  Co. 

2f  wli?^  \  '^^''^  '''''  *hat  of  Lord  Bramwell 

vsee  Y,ngnt  Marwood  (1881),  7  Q.  B.  D.  62),  and  was  strenuously 
impugned  by  MaoUdilan  in  the  6tii  edition  of  this  work  (p.  860)  It 
^  however  the  ^  ^Weh  ^  ^        ^  P 

f^L*  '    1'  ^^'""^     ^^'^  <^®««>'        Mass-  «0),  and  com- 
mends itsrilf  as  tbe  better  view  to  the  minds  of  the  present  editors. 

A. — ^VO!L.  n.  23 
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 ,  imposed  by  maritime  \a,w(g),  to  a  rateable  contri- 
bution from  the  other  parties  interested,  and  such 
contribution  is  called  a  general  average  contribution. 

Sub-sect.  ,4.  Subject  to  any  express,  provision  in  the 
policy,  where  the  assured  has  incurred  a  general  average 
expenditure,  he  may  recover  from  the  insoier  in  respect 
of  the  proportion  of  the  loss  which  lalk  upon  him;  and, 
mifte  case  of  a  general  average  sacrifiee,  he  may  recover 
ftmn  the  insiirar  in  respect  ot  tiie  whole  loss  without 
having  enfoieed  his  right  of  contribution  from  the  other 
parties  liable  to  contribute. 

Sub-sect.  5.  Subject  to  any  express  provision  in  the 
policy,  where  the  assured  has  paid,  or  is  liable  to  pay,  a 
general  average  contribution  in  respect  of  the  subject 
insured,  he  may  recover  therefor  from  the  insurer. 

Sub-sect.  6.  In  the  aberace  of  ezpreas  st^mlalioii,  Mie 
J.       ins^r  is  not  liable  for  any  gwiml  average  loss  con- 
.     ^      tribtotion  whm  the  lose  was  not  incurred  for  the  purpose 
<rf  avcnding,  or  m  oonnexidn  with  the  avoidance  of,  a 
peril  inmred  against. 

Ad^^nt  Thus  the  amount  paid  by  each  of  the  co-adventurers,  as 
Mgje  Mb  c^are  of  the  contribution,  is  exactly  proportioned  to  the 
of  the  ^  value  of  his  property  as  saved  by  the  sacrifice  (h);  this  mm 
underwriters,  is  ascertained  in  niort  cases  directty  after  the  ship's  arri^^ 

her  port  of  destination,  and  is  there  assessed  upon  each  of  the 
co-adventurers,  who  are  in  law  primarily  Uable  to  the  party 
who  has  suffered  by  the  loss.  The  owner  of  the  property 
aaorificed  is  then,  if  insured,  reimbursed  by  his  underwriters 
m  respect  of  his  loss.  The  latter  then,  by  subrogation, 
become  entitled  to  claim  against  the  owners  of  the  interests 
aaved,  who  in  their  turn  are,  if  insured,  ^titled  to  claim 
from  their  underwriters  the  same  proportion  of  the  sum 
insured  in  the  policy  as  the  amount  assessed  upon  them 
by  way  of  contribution  bears  to  the  whole  value  of 
their  propoty,  as  saved  by  the  sacrifice  (i).    In  practice, 

(ff)  See  post,  §§  918,  920— 4»2S. 

(A)  There  is,  however,  as  regwd*  oontriboting  intn^ete  and  values, 

a  distuiction  to  be  drawn  between  eases  of  »oriflee  and  of  npenditiire. 
The  point  is  discussed  later,  §§  976—977. 
(0  1  Magens,  Ina.  55. 
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nooordingly,  whenever  ship  or  goods  are  insured,  general  BmL  908. 

average  losses,  when  their  amount  is  once  ascertained, 

are  settled  by  the  underwriters.    The  process  by  which  the 

Amount  of  damage  is  ascertained,  and  the  different  sums  to 

be  paid  in  contribution  for  it  are  assessed  upon  the  partiea 

interested,  and  made  good  to  them  by  the  underwriters,  is 

•called  the  adjustment  of  general  average.    It  should,  how- 

•^ver,  be  remembered  that  the  law  of  general  average  is  part 

4)f  the  maritime  law,  and  should  always  be  studied  as  such' 

independently  of  questions  of  insurance,  however  much  they 

jure  mingled  together  in  practice  (k). 


909.  Having  thus  given  a  brief  sketch  of  the  doctrine  of  A  general 
^neral  average,  let  us  proceed  to  examine  it  more  in  detail,  mu^TfiLST 
and  commence  by  inquiring  into  the  characteristics  of  those  ^ 

1  .  man,  an 

losses  which  give  a  daim  to  general  average  contribution,  distinct  from 
*rhe  leading  characteristic  of  a  general  (as  distinct  from  a 
particular)  average  loss  is,  that  it  is  the  intentional  result  of 
the  act  of  man  (Z),  not  the  inevitable  result  of  the  perih» 

(I)  Seo  The  Brij^ella,  [1893]  P.  195. 

(0  According:  to  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Ralli  v.  Troop  (1894),  157  U.  S.  386,  it  must  be  the  voluntary 
act  of  the  master  and  of  no  one  else  (except  in  the  case  of  his  death, 
-disability,  or  absence),  done  for  the  safety  of  the  common  interc^t^  on- 
inuted.to  his  care,  and  with  no  other  object.     It  was  stated  to  be 
>doilbtflll  wheiiier  even  a  pilot  in  command  has  such  authority ;  much 
less  a  erewr.    See  also  Wamsutto  MUls  v.  Old  Colony  Steamboat  Co. 
(1884),  m  Mass.  471;  Minneapolis,  St.  P.  &  B.  SS.  Co,  v.  Maniater 
^Transit  Co.  (1907),  IS$  Fed.  R.  424.    In  Ralli  v.  Troop,  two  of  the 
judges  dissented,  and  Mr.  W.  R.  Goe  says  tiiat  in  America  '*  the  decision 
has  been  the  subject  of  much  advene  comment  on  the  part  of  lawyers, 
adjusters,  underwriters  and  others  versed  in  matters  of  general  average] 
•who  hold  the  view  that,  as  the  doctrine  of  g^eral  average  is  based  on 
the  highest  principle  of  equity,  the  proper  question  by  which  to  test  a 
•general  average  sacrifice  should  be  not  who  authorized  the  act?  but 
-was  the  sacrifice  for  the  benefit  or  safety  of  the  adventure  ?  ":  see 
Lowndes,  Gen.  Av.  5th  ed.  App.  V.  p.  725.    The  little  authority  there 
Is  in  this  countiy  on  the  point  does  not  support  the  decision  in  Ralli  v 
Troop.   In  Mouse's  Case  (1609),  12  Co.  Rep.  63,  the  Court  said  that 
it  was  lawful  even  for  a  passenger  to  tlirow  merchandise  overboard 
for  the  salvatkm  of  <iie  Uves  of  men ;  but  no  question  of  general  average 
-MOB©  m  this  ease.   In  Price  v,  Nobie  (1811),  4  Taunt.  123,  a  jettison 
-was  held  by  the  Oonrt  of  Common  Pleas  to  be  general  average  which 
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insured  against;  it  arises  from  damage  purposely  submitted 
^  to  or  directly  effected  by  the  agency  and  will  of  man,  not 

accid^tally  eansed  by  the  agency  of  the  wind  and  waves  (m) . 

A  storm  arises,  the  ship  is  making  water  with  every  sea,, 
or  is  drifting  in  upon  rocks  and  l»real^erSj  and  in  imminent 
dang^  of  being  lost;  if  goods  are  thrown  overboard  to- 
lighten  her,  or  masts  cut  away  to  bring  her  up,  the  damage 
so  sustained  by  the  owner  of  the  goods  or  of  the  ship  is  a  loss 
which  gives  Mm  a  olaim  to  general  average  oontribuiion-^ 
in  other  words,  is  a  general  average  loss.  If,  under  similar 
circumstances,  instead  of  being  thus  sacrificed  for  the  common 
safety,  the  goods  are  washed  out  by  the  waves,  or  the  mast 
fldapped  arander  by  the  wind,  (lie  loss  falls  entirely  upon  the- 
party  whose  property  was  thus  damaged — in  other  words,  is> 
a  particular  average  loss. 

The  loss  mmt     mo.  In  order  to  mtitle  the  party  sustaining  such  loss  to  a 

beinoaired  ...  . 

iortkt  general  average  contribution,  it  mnst  appear  to  have  been 
incurred  with  a  view  to  the  general  safety  of  the  ship^ 
oargo  and  freight  (n) .   The  principle  of  the  Rhodian  law  is,. 


made  when  the  ship  was  in  the  poaaession  of  a  prize-master  and 
«TOw,  though  made  with  ^  aanatanoe  and  on  ilie  adyioe  of  ilie  mate, 
laid  been  retained  <hi  board  at  tiie  time  of  the  eapkire.  Wbeie  a 
Mip  OB  ire  bad  been  ienttled  by  tiie  captain  4yf  ibe  port,  Malliefw,  3., 
beld  in  Papajaani  Chramplan  S3.  Go.  (1996),  1  Ckm.  Om.  448,  tiiat 
was  general  amrage.  In  both  oases  tive  point  was  takra  that 
&e  saerifiee  was  not  ordered  by.  the  marter,  but  by  strangers  to  the 
adventure.  In  l)oth  the  ratio  decidendi  seems  to  have  be^^n  that  the 
test  whether  the  sacrifice  was  greneral  averafje  was  simply  whether  it 
was  made  for  the  e:eneral  safety.  Carver  rsect.  374),  Beneoke  (p.  172), 
and  Baily  ^General  Averatje,  }>.  21  ;  quoted  with  approval  by  Arnonld, 
infya,  ^  914).  express  the  opinion  tliat  a  .sacritifc  necessary  for  the 
general  safety  is  general  average,  even  though  mado  against  the  will  of 
the  master.  IVIaclachlan  CArnould,  6th  ed.  p.  856)  seems  to  think  that 
•Hie  master  alone  can  order  a  sacrifice.  Phillips  say-!  (?..  1280):  "The 
act  should  be  that  of  the  master  or  person  in  command.  As  a  general 
rnle,  the  crew  have  no  antiiority,  witiioat  orders,  to  make  a  jettison.^ 
Hkn  qoestifln  is  dMcoased  in  the  5tii  edition  of  Lowndes,  Gen.  At. 

fiw)  1  Bmerigm,  e.  zii.  a.  89,  p.  588. 

(«)  PUiHps,  boirever  (lbs.  f«l.  if.  s.  1278),  is  probably  eorreot  in 
fohiknf  ooi  thai  IImqi^  ih«  saei^ke  no^ 
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Mt  omnium  contributime  aarciatur  qmd  pro  ommibm  datum  Sect.  9io. 
Mt  (o).  The  loss,  which  is  to  entitle  one  of  the  co-ad  ven- 
turers to  a  contribution  from  all,  must  be  suffered  for  the 
sake  of  all;  and  accordingly  we  find  that  the  sea  laws  of  the 
Middle  Ages  invarialily  required  that  the  master,  before  he 
•could  claim  a  general  average  contribution,  should  swear 
that  the  saeriliee  was  made  to  save  the  ship,  the  cargo,  and 
the  lives  and  liberties  ol  the  crew  (p). 

So  it  lias  been  held  in  this  country  that  where  the  general  Where  the 
safety  is  not  imperilled,  a  loss  occurred  for  the  safety  of  a  J^fo^^not 
part  thereof  cannot  give  a  claim  to  contribution  in  general  unperilled,  a 
average.    Thus,  where  a  mob  in  Ireland  boarded  a  ship  for  the  safety 
partl}^  hiden  with  corn,  and  w  ould  not  leave  her  till  they  had  no  c^fto" 
compelled  the  captain  to  sell  them  the  com  at  a  certain  low  «>ntriJ»tw«»# 
rate,  it  was  contended,  on  the  part  of  the  assured,  that  as 
the  captain  was  thus  obliged  to  let  the  people  take  the  corn, 
in  order  to  induce  them  to  spare  the  rest  of  the  cargo,  this 
was  a  general  average  loss;  but  Lord  Kenyon  held  that  this 
was  not  so,  because  the  other  interests  never  were  in  jeopardy: 
for  the  persons  who  took  the  corn  intended  no  injury  to  the 
ship,  or  any  other  part  of  the  cargo,  but  the  corn  (g) .  Upon 
the  same  principle  Benecke  maintained  that  if  the  master  of 
a  neutral  ship,  who  had  secretly  taken  enemy's  goods  on 
board,  should,  from  fear  of  having  those  goods  confiscated, 

entire  interest  at  risk  in  ship,  freight  and  cargo,  yet  contribution  may 
he  diie  f^K»n  a  part  only  of  those  interests  when  only  a  part  is  in  peril 
so  as  to  be  benefited  by  the  expenses  or  sacrifices.  Of.  Kingston  v. 
Wendt  (1816),  1  Q.  B.  D.  at  p.  372.  And  a  sacrifice  or  expenditure 
may,  for  some  purposes  at  least,  be  treated  as  a  matter  of  general  am 
distinct  from  particular  average,  tiuragb  the  safety  of  some  portion  may 
never'have  hoen  imperilled.  See  Opp^Oieim  v.  Fry  (1864),  3  B.  &  S. 
S73;  5  ibid.  348;  Phillips,  s.  1274. 
(o)  Dig.  Ub.  xiv.  tit.  2,  f.  1. 

(/>)  "  Pout'  saufvor  lours  corps,  la  ne6f,  ot  hm  darre^."  Jogemena 
dOleron,  art.  8;  Pardessus,  Lois  Mar.  vol.  i.  p.  328.  "Tho  beholden 
ihr  Liff,  Schiff,  und  Gut";  Laws  of  Wisbuy,  art.  22;  Pardessus,  Lois 
Mar.  vol.  i.  p.  476.  "  Les  personnes,  ot  le  haver,  et  tot  quant  aci  ha 
Consolato  del  Mare,  c.  54,  of  the  original  Catalan;  Pardessus,  Lois  Mar. 
voL  u.  p.  104;  c.  97  of  the  Italian  translation. 

(q)  Nesbitt  V.  Lualiington  (1792),  4  T.  R.  783. 
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«Kp  anchor  or  throw  those  particular  goods  overboard, 
neither  he  nor  the  owners  of  these  goods  would  have  my 
claim  to  ocmthbtttum  apon  tlie  other  parties  to  the  adv^ture^ 
because  such  sacrifice  was  made  not  to  save  the  whole,  but 
only  a  part  (r).  In  the  same  way,  where  expenditures 
appear  to  have  been  made  not  oa  behalf  ol  both  i^p  and 
cargo,  but  on  behalf  either  of  ike  ship  alone,  or  of  the  cargo 
alone,  they  can  give  no  claim  to  general  average  contribution, 
but  will  be  a  charge  on  the  owner  of  the  partioul^ur  interest 
F^eeerved  bj  the  adopt»m  ol  the  course  which  iteoestitated 
such  ezp^ditures. 

^^gpiwwa  911.  The  general  safety  must  also  be  the  motive  for  the 
he  the  oliiiNii  sacrifice;  and  if  made  with  any  other  object,  it  can  give  no 
daim  to  a  g^Mial  average  c<mtribution.  Thus,  no  claim  could 
be  allowed  in  a  case  where  the  captain  of  a  ship  which  was 
just  on  the  point  of  capture  threw  overboard  a  quantity  of 
doUm,  not  to  save  the  ship  and  cai^,  but  merely  to  prevent 
the  dc^iars  from  falling  into  the  enemy's  hands  (s) . 

This  rule  has  been  laid  down  with  great  emphasis  in  the 
Supreme  Court  of  the  United  States.  The  cargo  in  the  hold 
of  the  "J.  W.  Parker"  took  fire  while  the  vessel  was  moored 
in  port  at  Calcutta,  near  other  vessels.  She  was  taken  pos- 
session of  by  the  port  authorities,  who  eventually—in  i^ite 
of  the  prote^  of  the  master,  who  bdieved  it  to  be  poedble  to 
save  part  at  least  of  the  cargo  before  taking  an}  extreme 
measure— extinguished  the  fire  by  scuttling  the  vessel.  The 
Circuit  Court  had  found  as  a  fact  that  the  measures  taken 
by  Hm  foxt  aaflunliies  were  the  best  available  to  extinguish 

(r)  Beneicke,  Pr.  of  Indein.  223. 

(«)  The  eaie  o*  Butkr  v.  VVUdinan  ((1820),  3  B.  &  Aid.  398) 
ooateina  •m  oUtsr  dietum  to  this  effect  by  Holroyd,  J.,  which  wa» 
adopted  hj  Sbm,  J.,  ia  the  Stii  edition  of  Abbott  on  Shipping  (p.  479) ; 
•ad  see  SHi  edition  (p.  344)  to  ike  mum  eleet.  See  also  Eoyal  MaU 
SlettK  Padiet  Go.  «.  Bogliah  Bank  of  Bio  (1887),  19  Q.  B.  D.  at  p.  878, 
'  f«P  Wllfl,  J.;  and  Job*.  Leqgton  <W7),  2t  L.  J.  B.  Waltheir 
9.  Mavrojani  (1870),  L.  R.  5  Bxeh.  IIS;  Kemp  r.  HaOiday  (1865),  84 
L.  J.  Q.  B.  233;  L.  E.  1  Q.  B.  S2a-^iiiikli  cmhs  aro  aMre  partieiilaviT 
aotieed  in  ||  m7^m,  mfrm. 
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the  fire  and  to  save  greater  loss  on  the  cargo,  but  did  not  ^^eet.  911. 
find  whether  their  purpose  was  to  save  this  vessel  and  her 

cargo,  or  to  save  other  vessels  and  property  in  the  port;  and 
the  Supreme  Court  drew  the  inference  that  inasmuch  as  their 
sole  office  and  doty  was  to  protect  the  shipping  generaUy, 
such  had  been  their  object  in  this  particular  case.  It  was 
held,  therefore,  that  as  the  object  of  the  sacrifice  had  not 
been  to  save  this  particular  vessel  and  cargo,  there  could  be  no 
right  to  a  general  average  contribution  (t), 

012.  A  question  that  has  been  much  discussed  is  whether  Need  the 
the  peril  must  be  averted  by  the  sacrifice,  in  order  to  give  a  h!J^^^^n 
claim  to  general  average  contribution.  In  other  words,  must  successful  in 
the  sacrifice  have  been  successful?  The  point  may  be  raised  the  peri? 
under  two  different  sets  of  circumstances.    First,  a  sacrifice 
may  be  properly  and  judiciously  made,  and  the  remaining 
interests  may  be  subsequ^dy  preserved,  but  such  preservation 
may  be  in  no  sense  due  to  the  sacrifice,  but  to  the  intervention 
of  other  causes,  post  hoc,  and  not  propter  hoc.      In  such  a 
case  it  is  confidently  submitted  that  though  the  sacrifice 
has  produced  no  good  results,  and  cannot  therefore  be  called 
successful,  it  nevertheless  gives  claim  to  a  general  average 
contribution.   Th(^  second  case  is  where  the  peril  has,  in  spite 
of  the  sacrifice,  had  its  full  effect,  and  the  loss,  which  it  was 
intended  by  the  sacrifice  to  avert,  has  nevertheless  been 
sustained.    This  case  raises  questions  of  nicety  and  doubt. 
It  is  clear,  indeed,  that  i£  both  ship  and  cai^o  entirely  perish 
in  spite  of  the  saerifice,  there  can  be  no  contribution,  because 
there  is  nothing  left  to  contribute.   The  difficulty  arises  in 
cases  where  the  ship  is  lost  but  the  goods  or  part  of  them  are 

(0  Ralli  f.  Ti-oop  (1894),  157  U.  S.  386.  The  case  was  also  de- 
cided on  tlie  ground  that  the  sacrifice  was  not  a  voluntary  act  of  the  . 
master,  but  a  compulsory  one  by  the  port  authorities  (see  ante,  §  909, 
the  Court  seems  also  to  have  considered  that  the  general 
wfefy  muat  not  only  be  an  object,  but  the  sole  object  of  the  saerifice. 
Oa  tins  pomi,  howew,  the  aame  Court  in  McAndrews  v.  Thatcher 
(1865),  8  Wall,  at  p.  870,  seems  to  have  taken  a  different  view.  See 
Boyal  MaU  Steam  P^et  Co.  v,  English  Bank  of  Bio  (1887),  19 
Q.  B.  D.  at  p.  374,  per  WiHa,  J. 
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saved;  in  sikIi  eases,  does  that  whieh  is  ^aved  coutribute  for 
that  whieh  has  been  sacrificed?  The  discusfiicm  of  this 
question  has  been  reserved  to  a  later  part  of  this  chapter, 

inasmuch  as  it  is  here  our  object  to  eniimerate  only  the 
undoubted  requisites  of  ajgeneral  average  loss  (w). 

b^subSitZ"*  ''''  ^'"^i^^i^ted  requisite  of  a  general  average  loss 

to  under  the  that  it  should  have  been  incurred  under  the  p:e8Sttre  of  a  real 
and  imminent  danger.  The  sacrifice  may  have  been  bond  fide 
'  made  with  a  view  to  the  general  safety;  but  it  can  give  no 
claim  to  contribution  unless  that  safety  shall  appear  to  have 
be«i  really  endangered  (a?).  I  am  not  bound  to  make  good 
to  another  a  loss  he  has  intentionally  incurred,  w  ith  a  view  to 
ni\  bc'iiclit,  if  sueh  loss  was  one  which  a  man  of  ordinary 
firmness  and  sound  judgment  would  not,  und^  the  oii^um- 
stances,  have  submitted  to.  The  sacrifice  must  have  been 
made  under  the  urgent  pressure  of  some  real  and  immediately 
impending  danger,  and  must  have  been  resorted  to  as  the 
sole  means  of  escaping  destraeldoii  (y). 

"  In  (»der  to  give  a  claim,"  says  Emerigon,  "  to  a  general 
average  contribution,  it  is  not  enough  that  a  jettison  has  been 
made:  that  measure  most  have  been  forced  i^pcm  those  lemrt- 
iag  to  it  by  the  fear  of  perishing  "  (par  la  erainte  de  perir) . 
"A  panic  terror,"  says  the  same  great  writer,  "will  not 
excuse  the  captain  who  has  had  recourse  to  a  jettison  without 
being  fcnreed  to  it  by  zeal  danger  "  (z). 


914.  The  old  sea-laws  detail  with  great  miaoteneM  all  the 


The  saeritLce 
'■mt  be 

imMto     lufins  whkk  ought  to  be  observed  by  thd  captain,  before 


(u)  Cf.  §§  979,  9«0,  /«//•«. 

(ic)  It  must  also  have  beem  reasonably  made:  Mar.  Ins.  Act,  1906 
s.  66  (2),  ante,  §  906.  A  different  rule  was  laid  down  in  The  Words- 
worth (1898),  88  Fed.  K.  313.  A  situation  of  imminent  danger  to  the 
whole  adventure  was  reasonably  thought  to  exist,  and  apparently  re- 
quired tliat  the  sacrifice  should  be  made.  It  did  not  in  fact  exist,  butl 
Brown,  D.  J.,  held  that  the  sacritice  must  be  treated  as  geuoi-al  average. 

(y)  See  Sooi^  Koavelle  d'Armemont  v.  Spillcrs  &  Bakers,  Ltd., 
[Itl7]  1  K.  B.  86S.   Though  there  must  be  a  danger  common  to  all 
Fi»P«^  «*  rf*,  ii  »eed  aol  be  equal  danger:  Willcox  v.  American 
Siidliiigr  »nd  BcAiiiiig  Co.  210  Fed.  R.  89. 

(«)  1  Bmengon,  c.  ni.  §.  n,  pp.  587,  588. 


CHAP.  IT.] 


OF  GENERAL  AVERAGE. 


1179 


proceeding  to  make  auy  sacrifice  for  the  general  safety  (a). 

And  in  mow  mochu'n  tini(\s  Stevens  gave  it  as  the  practical  after WMh doe 

deliberation 

rale  to  be  observed,  tluit  the  master  sliouid,  if  possible,  consult  as  cucum- 
the  most  experienced  of  the  crew  and  the  supercargo,  if  there 
be  one  on  board;  and  then  make  an  entry  in  his  log-book, 
and  immediately  on  arriving  at  the  lirst  port,  note,  aud,  if 
possible,  extend,  his  protest  (6). 

It  is  obvious,  however,  that  in  those  eases  of  desperate  and 
urgent  danger  which  allow  no  time  for  hesitation  and  discns- 
sion,  no  greater  degree  of  deliberation  should  be  required  than 
may  be  necessary  to  rescue  the  measures  resorted  to  from  the 
reproach  of  rashness. 

"  The  rule  of  consulting  the  crew ,  '  .says  Lord  Kenyon, 
"  is  rather  founded  on  convenience,  and  to  avoid  dispute,  than 
on  necessity"  (c) .  '  'A  consultation  %vith  the  officers,"  remarks 
Story,  J.,  "may  he  highly  i)roper  in  cases  which  admit  of 
delay  and  deliberation ;  but  if  the  propriety  and  necessity  of 
the  act  be  otherwise  sufficiently  made  out,  there  is  an  end  of 
the  substance  of  the  objection  "  (d) . 

The  test  suggested  by  Baily  seems  a  very  -  sensible  one; 
viz.,  that  the  act  must  be  a  judicious  one  with  reference  to 
the  state  of  things  at  the  moment  of  its  performance  (e). 
"  From  this  principle,"  as  he  very  justly  observes,  "  it  follows 
that  a  consultation  between  master  and  crew,  or  a  want  of 
uniformity  in  the  opinions  of  the  crew,  does  not  materially 

(a)  Jugemens  d'Oleron,  arts.  8,  9;  Tardessus,  Ix)is  Maritimes,  vol.  i. 
p.  328;  Laws  of  Wisbay,  arte.  20,  21;  ibid.  p.  475;  Consolato  del  Mavc^, 
arts.  97,  109,  of  the"  Italian  tranaUtion,  oo.  54,  66,  of  the  original.  See 
Pardessus,  Lois  Mantles,  vol.  ii.  pp.  104^—112. 

(d)  Stevens,  Average,  29.  Many  of  the  modern  commercial  codes 
require  a  consultation  wiih  the  principal  members  of  the  crew  and  with 
the  owners  ot  the  cargo  or  their  representatives,  if  on  board,  before  the 
master  reaorts  to  a  general  average  sacrifice:  see,  e.g.,  the  Code  de 
Commerce  (art.  410);  and  the  Codes  of  Spain  (art.  813),  Portugal 
(art.  655),  and  the  Argentine  (art.  933),  in  the  Appendices  to  Lowndes' 
Oen.  Av.  The  CJerman  Code  (art.  700)  throws  the  responsibiUiy  on 
the  master  alone:  Lowndes,  Gen.  Av.  547. 

(c)  Birkley  i\  Presgravo  (1801),  1  East.  228. 

(4)  In  Columbian  Ins.  Co.  r.  Ashby  (1839),  13  Peters,  S.  C.  U.  331, 

(f')  Baily,  General  Average,  19—23. 
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Sect.  914.  affect  the  question;  and  that  an  act  may  give  rise  to  general 
mTerage  even  where  the  mastor  ocdm  it  in  opposition  to  the 
wishes  of  the  OTew,  or  a  crew  perform  it  in  defiance  of  the 
orders  of  the  master  '  (/). 

^  sacrifices  915.  It  remains  to  notice  another  principle,  of  great  im- 
wnJk^Sm  pwrtanoe  in  determiiiiiig  whether  a  loss  be  or  he  not  snoh  at 
to  give  a  dum  to  general  average  contribution,  viz.,  that  no 
such  claim  can  be  sustained  unless  the  sacrifices  and  expendi- 
tures out  of  which  it  arises  were  of  an  extraordinary 
natme  (g);  in  other  wofds,  unless  they  were  something  over 
and  beyond  those  ordinary  duties  and  ordinary  expenses  of 
the  navigation  to  which  the  shipowner  is  bound  by  the  nature 
of  the  contract  between  hims^  and  the  freighter,  and  for 
which  he  k  to  he  rmnnnefated  by  the  freight.  By  the  con- 
tract of  affreightment  the  shipowner  is  bound  to  do  all  that 
is  requisite,  in  the  ordinary  course  of  the  voyage  for  the  safe 
tiaiiiport  «f  the  goods  to  thdr  port  of  delivery  {h).  All 
expenses,  therefore,  incurred,  and  all  ordinary  mana^uvres 
rendered  necessary,  for  the  purpose  of  so  transporting  the 
goods,  or  keeping  the  utdp  in  a  fit  state  so  to  trani^N»rt  them, 
are  a  direet  eonseqnence  of  his  ocmtract  with  the  freighters, 
and,  being  merely  within  the  strict  scope  of  his  ordinary 
duty  as  shipowner,  cannot  entitle  him  to  any  recompense  but 
that  which  was  his  considmticm  lot  underti^ing  mch  duty, 
viz.,  the  freight  (t). 

WlMit  m  ex-  tit.  For  instance,  a  large  clipper  ship  with  an  auxiliary 
screw,  while  crossing  the  ocean  with  a  cargo  on  board,  Avas  so 
injured  by  coUisiim  with  an  ioeb^  as  to  lose  all  power  of 
sailing.   The  mastw  made  Bio  by  means  of  her  auxiliary 

screw.  Finding  when  there  that  complete  repairs  would  cost 

C/)  BaUy,  General  ATenge,  21.   As  to  the  acts  of  the  crew  performed 
agmiiwt  the  will  of  the  mMter,  see  ante,  §  909,  n.  (/). 
if)  a.  Mar.  Im.  A«*,  IMS,  s.  66  (2),  ante,  §  906. 
(A)  S  EcBi,  Com.  2m  et  $eq. 

ees  raesnues  mmt  eomprises 
dans  Fobligatkm  de  tiwisporter  ]»  eugAiMm."  Oomment.  on  Smerigcm^ 
▼el.  i.  p.  SIO.  Seeahe  S  B^pa,  Jm.  ■.  1281. 
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several  thousands  of  pounds  more  than  in  England,  and  would 
entail  the  unshipping  of  the  cargo  and  considerable  delay,  he 
had  sufficient  repairs  done  to  her  in  three  daj  s,  without 
taking  out  the  cargo,  as  would  carry  her  home.  He  then 
sailed  and  arrived  in  England  by  means  of  her  auxiliary 
screw,  having  purchased  coals  at  llio  and  again  at  Fayal  at 
an  extra  cost  to  the  owner  of  1,472Z.  The  Court  held  that 
the  master  had  done  no  more  than  it  was  his  duty  to  do,  and 
that  no  part  of  the  expense  for  coals  could  be  allowed  to  be 
general  average  (k) . 

Blackburn^  J.,  in  the  course  of  the  judgment  of  the  Court, 
said:  ''  The  shipowners  by  their  contract  with  the  freighters 
are  bound  to  give  the  services  of  their  crew  and  tlieir  ship, 
and  to  make  all  disbursements  necessary  for  this  purpose. 
In  the  case  of  such  a  vesedL  as  this,  which  is  equipped  with  an 
auxiliaiy  screw,  their  c<mtract  includes  the  use  of  that  screw, 
and  consequently  the  disbursements  necessary  for  fuel  for  the 
steam  engine.  Now  the  disaster  which  occurred  in  this  case 
no  doubt  caused  the  engine  to  be  used  to  a  much  greater 
extent  than  would  generally  occur  on  such  a  voyage,  and  so 
caused  the  disbursement  for  coals  to  be  extraordinarily  heavy; 
but  it  did  not  render  it  an  extraordinary  disbursement.  The 
case  is  similar  to  that  of  an  ordinary  sailing  vessel  in  which, 
owing  to  disasters,  the  voyage  is  unusually  protracted,  and 
consequently  the  owner's  disbursements  for  provisions  and 
for  the  wages  of  his  crew,  if  they  are  paid  by  the  month,  are 
extraordinarily  heavy.  It  is  not  similar  to  that  of  the  master 
hiring  extra  hands  to  pump  when  his  crew  are  unable  to  keep 
the  vessel  afloat,  or  any  other  expenditure  which  is  not  only 
extraordinary  in  its  amount,  but  is  incurred  to  procure  some 
service  extraordinary  in  its  nature  "  (Z) . 

Where,  therefore,  a  vessel  met  with  heavy  weather  which 
continued  for  many  days,  and  the  vessel  in  consequence 
strained  and  sprung  a  leak,  and  the  supply  of  coals  for  the 

(k)  Wilaon  v.  Bank  of  Victoria  (1867),  L.  R.  2  Q.  B.  203.  Accord, 
in  xeupeob  of  ocwU,  Harrison  v.  Bank  of  Australasia  (1872),  L.  R.  7 

(/^L.  B.  2  Q.  B.  212. 
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dbnkey  engine,  ivhioli  would  have  stiffioed  for  an  ordinary 

wyage,  was  exhausted  at  the  pumps,  so  that  spare  spars  and 
part  of  the  cargo  were  afterwards  necessarily  consumed  in 
making  steam  for  the  pumps,  and  in  saving  the  ship  and 
cargo;  this  loss  was  held  to  be  chargeable  as  general 
average  (m) . 

In  J  une,  1915,  the  master  of  a  sailing  ship,  fearing  attack 
by  submarines,  engaged  a  tug  to  tow  her  from  Queenstown 

to  Sharpness,  so  as  to  accelerate  the  voyage  and  thus  minimise 
the  danger.  Sankey,  J .,  held  that  the  expense  of  the  towage 
was  not  an  eztnuHrdinary  expenditure,  as  the  sisk  of  being 
attacked  by  enemies  was  not  an  extraordinary  and  abnormal 
peril  upon  a  voyage  of  this  kind  in  time  of  war(w). 

917.  It  is  often  very  difficult  in  practice  to  draw  the  line 
accurately  between  what  shall  be  considered  ordiniury  and 
what  extraerdinary  expenses  Mid  sacrifices.  Further  instances 
of  the  application  of  this  principle,  and  of  the  difficulty  in 
applying  it,  will  be  found  later  on  in  this  chapter;  meanwhile 
it  will  suffice  to  cite  the  f  cowing  as  a  good  ini^ance  of  that 
extraordinary  kind  of  sacrifice  which  would  everywhere  be 
acknowledged  to  give  a  claim  to  general  average  contribution. 

The  captain  of  a  Fr^ch  ship,  who  had  been  chased  all  day 
by  an  enemy,  who  was  rapidly  gaining  on  him,  at  nightfall 
deliberately  launched  his  long  boat,  fitted  her  with  a  mast  and 
sail,  lixed  a  lantern  in  her  mast  head,  and  set  her  adrift;  at 
the  same  time  he  hauled  down  the  ship's  lights  and  altered 
her  course.  The  long  ])oat,  followed  by  the  enemy,  drifted 
away  before  the  wind  and  was  lost;  the  ship,  by  means  of 
this  manoeuvre,  escaped.  The  loss  of  the  boat  under  these 
circumstances  was  l»ld  to  be  a  general  average  loss,  having 
been  aii  extraordinary  saeiifiee,  intentionally  made  for  the 
sake  of  saving  the  ship  and  cargo  (o). 

(y//)  Robinson  v.  Price  (1876),  2  Q.  Ji.  D.  91;  and  in  CSourt  of  Appeal 
at  p.  295;  Harrison  r.  Bank  of  Australasia,  nbi  sKin-f'. 

(;<)  Soeiete  Nouvelle  d'Armemeut  Spillers  Ac  Bakers,  Ltd.,  ^19172 
1  K.  B.  865. 

(o)  1  Emerigou,  c.  xii.  s.  ul,  p.  606. 
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918.  Another  condition  to  the  right  to  claim  contribution  S^t.  018. 
is,  that  where  the  peril  giving  rise  to  the  claim  lias  been  occa-  Where  loss 
sioned  by  the  fault  of  the  claimant  or  his  servants,  he  cannot  SSh^f^e 
be  permitted  to  recover  from  those  whose  property,  though 
saved  by  his  sacrifice,  was  yet  imperilled  by  his  wrongful  act. 
Thus,  if  tb(>  loss  was  caused  by  the  vessel  s  unseaworthiness 
at  the  commencement  of  the  voyage,  the  shipowner  cannot 
recover  a  contribution  from  the  owners  of  cargo  {p).  But, 
as  was  held  by  the  Privy  Council  with  reference  to  a  claim 
for  jettison  in  consequence  of  a  stranding  occasioned  by  the 
negligence  of  the  master,  this  doctrine  bars  only  the  claim  of 
the  wrongdoer,  and  not  that  of  other  innocent  sufferers  {q), 
and  if  the  contract  of  carriage  exempts  the  shipowner  from 
liability  for  the  negligence  of  his  servants,  his  claim  for 
contribution  remains  unaffected  by  such  negligence  (r). 

Contracts  for  the  carriage  of  goods  on  Atlantic  voyages  Incorpowtion* 
frec,uently  mcorporate  the  provisions  of  the  Harter"  Act  («),  HiSL  Ai»t 
a  statute  of  the  United  States  which  prohibits  clauses  'm 
freight  c<Mitracts  that  relieve  the  shipowner  from  the  duty 
to  take  care  of  the  cargo  and  supply  a  seaworthy  ship,  but 
provides  that  if  the  shipowner  has  exercised  due  care  to  make 
the  vessel  seawortiiy  he  shaU  not  be  Uable  for  damage  or  loss 
arising  from  faults  or  errors  in  navigation,  or  in  the  manage- 

^^^^^  ^'  The  Ettri.k  aSSl), 

.*     rl^^.?^:  Greenshields      Stephens,  i.fra;  Lindsay 

C1911]  A.  C  194.    To  the  same  effeet  (Ikmw  ^  Sali.bur.'^ 
Railroad  CSa.  v,  BroaOnax  (1885),  109  P^nn.  St.  432;   Hurlbut  r 
^rnnre  (1897),  81  P^.  R.  208;  The  Waddy  (1897),  171  U.  s! 

of  the  Circmt  Court  of  Appeab  to  the  United  States 

J'2  '^o  ^""1  "      °-  «»d  approved 

of  S^,o„  ^  K,e.„      T.„K,.av  (1910),  Sees.  Ou.  2,1  (S.  'o.  i„ 

wd  Itelv  a.    A  ^  J  ,  ""  P"'"'  iB  the  same  to  6«™«g. 

Md  Italy  (I»wnde8,  .5th  od.  547,  610),  but  seems  to  be  dMei^tto 

{»>  rot  flje  text  of  the  Act,  see  Carver,  s.  103a. 
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••^^  m^t  of  the  veiiel.  Tlie  Sainreme  CWt  of  the  United  SUtes 
has  held  that  this  exemption  from  liability  was  not  intended 
to  have  the  further  effect  of  entitUng  the  shipowner  to  claim 
ciMitiributioii  for  a  goieral  aveiage  loes  caused  by  the  negli- 
gence of  his  slants  (t).  It  might  be  argued  that  the  Act, 
when  incorporated  in  an  English  contract,  ought  to  have  no 
greater  effect  attributed  to  it  by  the  Rng]i«h  Courts  than  is 
gbrm  to  it  in  the  Ameneui  Courts,  the  result  of  which  would 
be  that,  notwithstanding  the  decisions  in  The  Oarron  Park 
and  Milburn  v.  Jamaica  Fruit  Co.  (w),  the  incorporation  of 
the  Act  in  an  ibglish  oimtract  would  not  have  the  effect  of 
giving  the  riiipowner  the  right  to  claim  contribution.  There 
is,  however,  high  authority  for  saying  that  the  legal  effect, 
if  the  contract  is  expressed,  to  be  subject  to  the  provisions  of 

(f)  Tlie  Imwaddy  (1897),  171  U.  S.  187.  Where,  liowevi»,  the  bill 
of  iMiiagesiiteiiied  aelwMem  ^ierma  of  the  Huter  Aet,  iHiieh  further 
provided  tet  in  eMe  of  daauige  d«e  to  aegligenoe  of  the  ereir,  &c.,  the 
ahipowser  AoM  be  eniilied  to  eonfoibntioii  for  genend  arerage  losses, 
the  SnpreoM  Goart  held,  revendng  ^  drcnit  Court  of  Aj^peals,  that 
the  clause  was  valid,  and  that  the  shipowner  had  a  right  to  ecmtribBtieD: 
llie  Jaaon  (1912),  225  U.  S.  32.  For  the  text  of  the  clause,  seo 
Lowndes,  5th  ed.  p.  733,  n.  (I).  Following  The  Irrawaddy,  it  was  held 
in  The  Strathdon  (1899),  94  Fed.  R.  206,  on  appeal  (1900),  101  Fed.  R. 
600,  that  the  mere  fact  that  the  shipowner  being-  in  fault  can  not  sue 
the  cargo-owner  for  contribution  does  not  relieve  him  from  liability  to 
contribute  towards  the  cargo-owner's  loss;  but,  the  loss  being  due  to  a 
fire  caused  by  the  negligence  of  the  crew,  for  which,  by  statute,  the 
diipowiier  was  not  liable,  it  was  further  held  that  if  tlie  cargo-owner 
eiaimed  a  general  average  emtribotion  from  the  shipowner,  the  damage 
to  lie  oMp  mmtk  be  taken  into  aeeoimt^  otherwise  the  cargo-owner  could, 
hf  aeleetuig  hk  font  of  pfoetedinga,  reeover  fi»>  loom  for  which  tiie 
shipowmur  waa  not  re^oiMible.  This  dMukm  was,  however,  ovemikd 
in  The  Jmmm  (19f0),  178  Fed.  B.  414,  in  tiie  dreidt  Omrt  of  Appeals, 
where  it  was  held  that  in  cases  nnder  the  Barter  Aet  no  claim  lor  eoor 
tribution  could  be  maintained  against  tlie  ship.  This  qneetion  was  not  ~  ~ 
dealt  with  in  the  Sapreme  Court.  See  Lowndes,  5th  ed.  pp.  732 — 736, 
where  the  difficulties  caosed  by  the  decisions  in  The  Irrawaddy  and  The 
Strathdon  are  discussed  by  Mr.  W.  R.  Coe.  Recently,  in  The  Ernestina 
(1919),  259  Fed.  R.  772,  the  contention  was  raised  that  tlie  Harter  Aet 
applied  in  cases  where  there  was  no  negligence  in  the  navigation  of  the 
vessel,  so  as  to  preclude  the  owners  of  cargo  jettisoned  from  recovering 
contribution  against  the  shipowners;  but  the  Circuit  Court  of  AppeaU 
held  that  the  Harter  Act  had  no  application  to  such  a  case. 
(«)  Supra,  noto  (r), 
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the  Aet,  is  only  the  mme  as  if  the  material  clauses  of  the  Act  

were  written  into  the  contract  (v).  It  seems  to  follow  that 
under  such  a  contract  the  shipowner  can  claim  contribution 
in  this  ooimtEj,  the  incorporation  of  the  Act  being  onl^ 
equivalent  to  the  insertion  of  a  negligence  clause  in  the  terms 
of  the  Act. 

It  is  no  answer  to  a  claim  for  contribution,  whether  by  the  Claim  for 
shipowner  or  cargo-owner,  that  the  necessity  for  the  sacrifice  i^n^^l^ed 
was  occasioned  by  an  inherent  defect  in  the  property  sacrificed,  ^efSt  oT"* 
unless  there  was  some  negligence  or  wrong-doing  on  the  part  claimant's 
of  the  owner  which  would  make  it  inequitable  for  him  to 
enforce  a  general  average  claim  (a?) .    Thus  where  a  cargo  of 
coal  was  damaged  by  water  poured  into  the  ship  in  order  to 
extinguish  a  fire  which  had  broken  out  in  the  hold  by  reason 
of  spoiitaneous  combustion,  it  was  held  by  the  House  of 
Lords,  affirming  the  decision  of  the  Court  of  A  ppeal,  that  the 
inherent  vice  of  the  cargo  was  no  answer  to  a  claim  by  the 
owner  thereof  for  contribution  {p) . 

Upon  the  whole,  then,  it  appears,  that  before  a  party  in-*  Recapitula- 
terested  in  a  sea-venture  can  establish  his  claim  to  a  general 
average  contribution,  he  .most  show  that  the  loss  he  has 

(y)  Dobell  v.  SS.  Ttossmore  Co.,  [1895]  2  Q.  B.  408  (C.  A.).  "  They 
then  introduce  into  their  bill  of  lading  the  words  of  the  Harter  Act, 
which  I  decline  to  construe  as  an  Act,  but  which  we  must  construe 
simply  as  [words  occurring  in  this  bill  of  lading  ":  per  Lord  Esher,  M.  B., 
at  p.  413. 

(x)  Gre^whields  v.  Stephens,  [1908]  1  K.  B.  51,  per  Lord  Alver- 
si(me/C.  J.,  at  p.  67;  [1908]  A.  C.  431;  foUowed  in  The  William  J. 
Qnillaii  (1910),  180  Fed.  B.  681. 

(y)  Oreenshielda  v.  Stopheas,  [1908]  1  E.  B.  51;  [1908]  A.  C.  431. 
Bole  Z  ai  ike  Yoik-Aiitwerp  Boles,  wMoh  were  ineorpofated  in  tiie 
bill  of  lading,  provides  that  no  compensation  shall  be  made  for  damage 
io  such  portions  of  a  balk  cargo  as  have  been  on  fire,  and  the  ^Imm 
was  only  made  in  respect  of  the  coal  which  had  not  been  %mted.  Though 
Bennedy,  L.  J.,  limited  his  judgment  to  the  case  of  cargo  which  had 
not  been  on  fire,  the  rule  laid  down  by  Lord  Alverstone,  O.  J.  (in  whose 
judgment  Buckley,  L.  J.,  concurred),  and  by  the  House  of  I^rds  is  of 
general  application.  Whether,  therefore,  apart  from  the  York-Antwerp 
Rules,  there  ouglit  to  be  contribution  for  damage  to  cargo  which  has 
actually  been  on  fire  is  a  question  for  the  determination  of  which  it  is 
immaterial  whether  the  fire  was  due  to  the  inherent  defect  of  the  cargo 
4>r  to  some  other  cause.   This  question  is  discussed  infra,  §  936,  n.  (^k). 
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•18.^  sustcained  has  arisen,  not  from  an}-  accident,  but  from  some — 
(1 .)  Intentional  sacrifice,  or  ydluntarj  expenditure;  (2.)  Pur- 
poielj  reacHTted  to  for  the  g^eral  safety;  (3.)  Under  the 
pressure  of  real  and  imminent  danger.  It  must  also  appear, 
(4.)  That  the  sacrifice  or  the  expenditure  was  judiciously 
incurred;  (5.)  That  it  is  not  included  in  those  ordinary 
duties  or  expenses  which  are  incidental  to  the  navigation 
of  the  ship,  and  are  paid  out  of  the  freight;  ^6.)  That  it 
was  not  due  to  any  wrongful  act,  for  which  the  claimant  ia 
responsible  (2;). 

of        919.  Having  ascertained  the  principles  on  which  all  claims 

to  general  average  contribution  are  founded,  the  next  step  13 
to  enumerate  the  different  cases  in  which  these  claims  may  be 
made  good;  in  other  words,  to  specify  the  {»rineipal  instances 
of  general  average  loss. 

All  general  average  losses  may  be  said  to  arise:  1.  From 
SACRIFICES  of  part  of  the  cai^,  or  of  part  of  the  ship,  for  the 
common  safety;  2.  From  expenditures  incurred  with  the 
same  object.  We  will  begin  wdth  considering  those  losses 
which  arise  out  of  sacrifices  of  part  of  the  cargo,  and  take 
ixst  the  GMe  of  j^tison,  wfaidi  is  tiie  simplest  and  most 
perfect  instance  of  a  general  average  loss.  Jettison  is  defined 
in  the  E.hodian  law  to  be  jactus  mercium  f  actus  levandcB  navis 

m 

(«)  Tbe  English  law  on  the  mibjeet  of  general  average  differs  maie- 
tmUj  firom  that  of  foreign,  oonniries.    The  main  distinction  is  that 
whereas  in  England  there  can  be  no  claim  for  contribution  except  where 
the  actual  physical  safety  of  a  particular  interest  has  been  in  peril,  it 
is  sufficient  on  the  Continent  and  in  the  United  states  it'  extraordinary 
expense  lias  been  incurred  with  the  object  of  completing  the  intended 
adventure.    With  the  object  of  securing  uniformity  in  all  countries, 
congresses  have  l)eon  held,  the  history  of  which  will  be  found  in  Lowndes 
cm  General  Average,  App.  V.  (5th  ed.).    The  result  was  the  adoption 
in  1864  of  a  set  of  rules  known  as  the  York  Rules.   They  were  in  many 
attored  and  added  to  in  1877  and  1890,  and  in  their  modified^form 
are  now  known  aa'iNie  York-Antwerp  Bnles,  1890.    These  rake,  which 
are  ae*  onl  in  Apftmitt  C,  are  of  great  importance,  as  they  are  nsoally 
teorporated  in  emiraete  d  tdttmf^Umeak  and  in  our  polietea  of  insnr* 
anee.   His  dMpAor      hmem,  mainly  eoneemed  with  Si^iMsh 
law  on  the  snbjeet^  i^ari  Iran  maj  agieement  tiiat  any  partieiilar  set 
af  rules  dhall  be  taken  to  apply. 
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gratia  (a),  a  heaving  overboard  of  the  goods  in  order  to    Sect.  91ft. 
lighten  the  ship.  It  is  the  most  perfect  example  of  a  geiK  ral 
average  loss,  and  when  made  iiitontionally,  for  the  sake  of 
saving  the  other  interests  from  immiment  danger,  is  generally 
admitted  as  giving  a  claim  to  contribution .  ^ 

920.  An  important  exception  to  the  rule  of  contribution  Jettison  of 
after  jettison  is  in  the  case  of  the  jettison  of  goods  carried  ^ 
on  deck.    This  is  on  the  ground  that  they  are  hindrances  to  tribution 
the  safe  navigation  of  the  vessel,  and  "  their  jettison  is  there-  S^S^^^ 
fore  regarded,  in  a  question  with  the  other  sliippcns  of  cargo,  ^"^^fom 
as  a  justifiable  riddance  of  incumbrances  which  ought  never  ^^^^^ 
to  have  been  there,  and  not  as  a  sacrifice  for  the  common  shipowner 
safety  "  (b) .    The  exception,  however,  does  not  apply  in  cases  ^new  of  the 
where,  according-  to  the  common  usage  and  course  of  trade  on  ^o^u^ 
the  voyage  for  which  they  are  shipped,  such  cargoes  are  per-  ^^^^^^ 

...  J  /  X  J  1       «  1  .  there  shall  be 

mitted  {c),  nor  does  it  apply  where  the  parties  from  whom  oontrilNition 
contribution  is  sought  have  agreed  impliedly  or  otherwise  to 
contribute  in  the  ordinary  way  (d). 

The  above  propositions  appear  to  be  deducible  from  various 
decisions,  some  of  which  seem  at  first  sight  difficult  to 
reconcile  with  each  other. 

Thus,  in  Johnson  v.  Chapman  (e),  the  defendant  chiurtered 
the  plaintiff's  vessel  to  load  a  full  and  complete  cargo  of 
deals,  includino:  a  dock  load,  for  a  voyag-c  from  Quebec  to 
London.  There  was  no  custom  authorising  the  carriage  of 
deck  cargo  in  «ich  a  voyage.   The  deck  cargo  was  properly 

C«)  Dig.  Ub.  XIV.  tit.  2,  f.  1. 

(ft)  strain  V.  Soott  (1889),  U  App.  Cas.  at  p.  609 ;  see  also  MUward 
V,  Hibbert  (1842),  3  Q.  B.  120. 

(e)  Gould  V.  Oliver  (1887),  4  Bing.  N.  O.  185;  8.  C.  (on  elaim  by 
shippers  against  shipowners  for  the  fall  value  of  the  tiniber  jMaaaaH), 
2  M.  &  Gr.  208;  and  ef.  Bojal  Ezdiange  Cb.  v.  Bixon  (1886),  12  App. 
Caa.  11. 

(d)  According  to  York-Antwerp  Rules,  1890,  however,  tbe  ezo^tiMi 
appears  to  apply  to  all  cases:— "  No  jettison  of  deck  cargo  shall  be 
made  good  as  general  average.  Every  structure  not  built  in  with  tl* 
frame  of  the  vessel  shall  be  considered  to  be  a  part  of  the  deck  of  the 
vessel." 

(e)  (1865),  19  C.  B.  N.  S.  563;  35  L.  J.  C.  P.  23. 
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jeltimied  dmiag  tiie  yojage,  and  the  dfllendant  claimed 
eoD^lmtian.  The  Ooort  of  Common  Pleas  decided  in  favour 
of  the  claim,  on  the  ground  that  the  charter-party  con- 
templated a  deck  oargo  (/).  Th^,  immediately  joa  find 
that  thadeck  oaigo  ia  within  the  contemplation  of  the  parties, 
you  must  deal  with  it  as  if  shipping  a  deck  cargo  was  lawful. 
Wh^  you  have  established  that  it  is  a  deck  cargo  lawfully 
there  hy  the  contract  of  the  parties,  it  heoomes  suhjeot  to 
the  rule  of  general  average  "  {g) . 

921.  This  decision,  however,  including  the  passage  above 
qnoted,  was  explained  in  a  later  case  in  the  CWt  of  Appeal 
as  only  applying  to  eases  where,  the  cai^-owner  and  the 
shipowner  being  the  only  parties  concerned  in,  and  benefited 
by,  the  jettison  (such  as  the  case  where  the  shipper  is  also  the 
oharterar),  an  agreonent  ean  be  implied  inm  the  circum- 
stances of  the  case  that  in  the  event  of  jettison  the  ship 
shall  contribute.  In  Wright  v.  Marwood  (h)  the  ship  was 
a  gensnd  ship  bdcMiging  to  the  defendants,  who  agreed  to 
lot  to  the  plaintiffs  the  upper  deck  for  the  carriage  of  a  cargo 
of  cattle  from  New  York  to  England.  It  was  held  by  Lord 
Coleridge,  C.  J.,  and  Bramwdl  and  Baggallay>-  L.  JJ., 
that  &e  shipper  was  not  entilled  to  recover  a  general  average 
contribution  from  the  defendants  for  the  jettison  of  the 
cattle.  The  Court  laid  stress  on  the  fact  of  the  ship  being 


(/>  Ib  lliDw  V,  TMMriiigtMi  (1M2),  81  L.  J.  Ex.  MS,  tlie  Omrt 
of  BniwqiMr  CknAtr  hM  <«  taramr  ttat  a  plea  mm  good  wbidi 
alleged  Uusk  by  a  custom  a*  LiTwpool  knoim  to  ilio  partiflo,  tiio  vader- 
writer  was  not  liable  for  gmral  atciaga  Mtkbig  oat  of  ifaa  jetiMm  of 

timber  laden  on  deck. 

(fr)  19  O.  B.  N.  S.  at  p.  583;  35  L.  J.  O.  P.  at  p.  SS.  The  mere 
knowledge,  however,  of  the  shipper  that  his  cargo  is  being  or  will  be 
carried  on  deck,  in  the  absence  of  an  established  custom  or  positive 
contract  to  that  effect,  will  not  justify  the  shipowner  in  so  stowing  and 
carrying  it.  In  the  event  of  a  jettison  of  any  cargo  so  carried,  however 
proper  in  itself  the  jettison  may  have  been,  the  shipowner  will  bo 
lidila  lor  tte  fall  amount  of  the  loss.  In  such  a  case  there  is  no  question 
©f  gOMnd  avongo  ccmtributioa.  Royal  Exchange  Co.  v.  Dixon  (1886), 
IS  Afp.  Om.  11. 

(*)  (im),  7  Q.  B.  D.  at. 
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%  g^efal  ship,  and  held  it  impossible  to  imply  any  agreement 
to  pay  contribution  merely  from  the  fact  that  the  shipper 
and  owner  had  agreed  for  oaigo  to  be  shipped  on  deek,  and 
that  apart  from  snoh  an  agreement  there  was  no  foundation 
for  the  shipper's  claim. 

The  same  point  was  referred  to  by  Lord  Watson  in 
delivering  the  judgment  of  the  Privy  Cduneil  in  Stomg  v. 
Scott  (t).  His  Lordship  said  that  the  exception  {i.e.,  the 
non-liability  for  contribution  in  case  of  deck  cargoes)  did  not 
apply  either  (1)  in  those  eases  where,  aoe(»ding  to  the  estab* 
*1id^  custom  of  navigation,  such  cargoes  are  permitted  {JcX 
or  (2)  in  any  case  where  the  other  owners  of  cargo  have 
consented  that  the  goods  jettisoned  should  be  carried  on  the 
deck  of  the  Mp.  It  is  submitted,  neverthdess,i;hat  not  only 
must  the  other  owners  of  cargo  have  consented  to  such' 
carriage,  but  they  must  also  have  consented  under  such 
eiioumstances  as  to  justify  die  inference  that  they  int^ded 
to  take  upon  themselves  the  liability  to  contribute  in  case;  of 
jettison. 

922.  The  rules  properly  deducible  from  the  decisions  Rules  as  to 
already  referred  to  appear  to  be  as  follows:    First,  that  JSwidiA" 
where  a  deck  cargo  is  properly  carried  in  accordance  with  a  ^^so  ia 
custom  to  that  effect,  a  jettison  will  give  the  shipper  a  right 
of  contribution  not  only  from  the  shipowner,  but  also  from 
the  owners  of  cargo  shipped  below.  Secondly,  that  where  a 
4iargo  is  so  carried  not  in  accordance  with  any  custoni,  but 
merely  by  agreement  between  the  shipper  and  shipowner, 
there  is  no  such  right  of  contribution  in  any  case  where  the 
43^!m  shippers  have  not  agreed  to  this  mode  of  carriage. 
■"Whatever  may  be  the  agreement  between  the  shipowner 
and  the  owner  of  the  deck  load,  the  other  cargo-owners  are 
BO  parties  to  it,  nor  bound  to  inquire  into  it,  or  notice  it,  as 
they  are  bound  to  take  notice  of  a  custom  "  (I) .  Thirdly, 

(0  (1889),  14  App.  Caa.  at  p.  600. 

(k)  As  to  inland  river  voya^  and  coasting  tripe,  see  ApoUinaxIs 
<k>.  V.  Nord  Deutsche  Ins.  Co.,  [1904]  1  K.  B.  252,  Walton,  J. 
(0  Wright  V,  Marwood  (1881),  7  Q.  B.  D.  at  p.  68. 
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J5^»«*^M2.   in  the  case  of  a  i^artered  i^p  where  the  shipper  and  the 
oharterer  are  the  sune,  the  right  of  contribotioii  tot  deok^ 

cargo  against  the  ship  no  doubt  exists  unless  it  be  clearly 
negatived  by  the  contract  (m) . 

Effect  of  023.  An  interesting  point  in  this  ccmtext  arose  in  Burton 

prawkAaoB  or  V.  English  («) .  This  was  an  action  by  the  shippers  of  a  cargo 

in^I^^c4  ^^'^^  ^^^^  wood  from  the  Baltic  to  London,  to  recover  from 

^^^^^  the  ^lipowners  a  general  average  contributicm  for  the  jettison 

earners  of  the  timber  which,  in  virtue  of  a  custom  in  the  trade,  had 

rrom  liability.  ,  . 

Do  they  affect         carried  on  deck .    The  defence  was  that  under  a  clause. 

of  the  charter-party  "  the  steamer  shall  be  provided  with  a 


arerage        deek  load  if  required  at  full  freight,  but  at  merchant  s  risk  *  ; 

contribution?  ^.  .  i.  ,i       rw»     ^  .  *        ,  , 

the  M&ipowner  was  not  liable.    The  Court  of  Appeal  held,. 

upon  the  construction  of  the  document,  that  the  words  "  at 
maelumt's  risk/'  having  been  introduced  in  favour  of  the 
shipowners,  only  limited  thmr  liability  as  carriers,  and  were 

not  strong  enough  to  absolve  them  from  the  claim  for  a 
general  average  contribution.  Very  similar  points  had 
previously  been  decided  by  Bla<^bum  and  Lush,  J  J.,  in 

Schmidt  r.  Roval  Mail  SS.  Co.  and  bv  Lush,  J.,  in 
Crooks  V.  Allan  (p).  In  the  former  of  these  cases  it  was 
hsM  that  an  exception  in  a  bill  of  lading  of  fire  on  board, 
and  its  consequences,  only  relieved  the  shipowners  from  their 
obligation  to  deliver  under  the  circumstances  to  which  the 
exception  rdated,  and  did  not  affect  their  liability  to  make 
a  general  average  contribution.  The  latter  case  was  to  the* 
same  effect.   In  the  former  case  the  Court  also  held  that  the 


(w')  For  American  law,  see  Wood   r.  Phoenix  Co.   (1881).  8 

F«d.  R.  27;  The  Mary  and  Eva  (1881),  6  Fed.  R.  628.  The  rule  of 
the  Association  of  Averagre  Adjuster.^  in  this  country  is  to  allow  con- 
tribution for  the  jettison  of  a  deck  load  carried  accordino:  to  the  usajro' 
of  trade,  and  not  in  violation  of  the  contracts  of  affreightment.  There 
is  an  exception  to  this  rule  a^  to  cargoes  of  cotton,  tallow,  acids,  and 
some  other  goods.    See  Appendix. 

(p-)  (1883),  12  Q.  B.  D.  218. 

(o)  (1876),  45  L.  J.  Q.  B.  646,  followed  in  Ifce  Santa  Ana  (1907), 
154  Fed.  B.  800. 
(p)  (1879),  6  Q.  B.  D.  38. 
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provifiions  of  the  Merchant  Shipping  Act,  1854,  s.  503  (g\  Siwt.  928. 
which  exempted  shipowners  from  loss  by  tire  happening 
without  their  actual  fault,  did  not  relieve  them  from  liahility 
to  contribute  to  the  loss.    This  decision  was  approved  bj 
the  House  of  Lords  (r). 

The  fact  that  there  is  no  bill  of  lading  for  goods  jettisoned  Contribution 
does  not,  by  English  law,  make  any  difference  to  the  right  ^Mf^ttere"" 

to  contribution  («).  ia  no  bill 

oHMling. 

924.  Where,  in  the  course  of  the  voyage,  in  order  to  save  Rules  as  to 
a  ship  from  foundering,  to  float  her  after  stranding,  or  to  ^fe^**^^ 
enable  her  jto  make  a  port  of  distress,  part  of  the  cargo  is  put  s^ods  is 

•  X  o       1      exposed  in 

into  boats  and  lighters,  and  lost  before  reaching  the  shore,  lighters, 
such  loss  gives  a  claim  to  general  average  contribution  ; 
for  it  is  r^farded  as  though  it  were  a  jettison  {proinde  si 
jactura  facta  esset)  (m),  being  an  intentional  exposure  of 
the  goods  to  imminent  and  extraordinary  risk,  with  a  view 
to  the  ship's  safety  {x) . 

If,  howeyer,  the  goods  be  thus  hazarded  in  the  ordinary, 
course  of  the  voyage,  and  not  in  order  to  rescue  the  ship 
from  any  extraordinary  or  impending  danger,  as  where,  in 
the  usual  coiine  <^  the  navigattion,  they  are  necessarily  sent 
on  in  boats  or  lighters  from  the  ship  to  the  port  of 
destination,  their  loss  gives  no  claim  to  contribution  (y). 

(q)  See  now  Merchant  Shipping  Act,  1894,  s.  502. 
(/•)  Greenshields  v.  Stephens,  [1908]  A.  G.  431. 

(«)  Arnould  (2nd  ed.  p.  904)  stated  the  contrary,  but  only  cited 
foreign  codes  in  support  of  his  statement.  The  practice  here,  is  as  stated 
in  the  text. 

(0  1  Braerigon,  c.  adi.  ».  41,  p.  599;  4  Benecke,  System  des  Asse- 
eofans,  «6,  67;  Abbott  on  Shipping,  5tb  ed.  p.  846;  131b  ed.  p.  630, 
cited  by  Cresmr^,  J.,  in  Hallett  v.  Wigram  (1846),  9  O,  B.  580,  608, 
and  by  Mathew,  J.,  in  MXUi  v.  Hcraldor  Bios.  (1897),  2  Cbm.  Gb». 
129,  132.  And  see,  too,  Boyal  Mail  Co.  v.  Eolith  Bank  of  Bio  (1887), 
19  Q.  B.  D.  at  p.  372,  per  Wilb,  J.;  Baily,  60;  Lowndea,  s.  16.  Of., 
however,  the  American  case  of  L'Ain6nqiie  (1888),  36  Fed.  B.  836, 
where,  under  special  circumstaaoes,  no  oontribation  was  allowed  except 
for  the  expenses  of  unloading. 

(«)  Dig.  lib.  xiv.  tit.  2,  f.  4.         (x)  Benecke,  Pr.  of  Indem.  178. 

(y)  2  Valin,  tit.  des  Avaries,  469;  Benecke^  Pr.  of  Indem.  178: 
Phillips,  s.  1288.  •  ! 
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*****  K,  in  the  etae  inl  auppofled^  the  boat  employed  for  the 

INUrpoee  of  taking  out  the  goods  itself  belong  to  the  ship,  it 
must,  as  well  as  the  goods,  be  contributed  for,  if  lost  iji). 
Qo^tiim         If,  howam,  m  the  same  case,  the  ship  and  rest  of  the  cargo 
aeatriWiBii    b©  loet,  no  otmtribution  is  made  in  respect  thereof  bv  the 

m  case  of  j    .  i  i    p  i 

goods  tbu«  ^^^^^  thus  exposed  for  the  general  welfare,  even  though 
exposed.  they  themselves  amve  safe  (a);  for  as  the  was  not 
lnt^ti«ially  saeri&)ed  to  resene  the  goods  from  peril,  they 
eannot  be  liable  to  contribute  to  such  loss  (6) .  If  the  goods 
so  exposed  are  properly  j^tisoned  in  their  transit  from  the 
ship  to  the  sbure,  their  owners  can  olaim  ocmtribntion  from 
the  ownm  of  the  other  goods  similarly  exposed,  ^s  well  as 
fimm  the  ship  and  cargo  remaining  on  board  (e). 

Geodififai      Sift.  If  goods  be  vcdontarily  and  witiiout  firaud  ffiven  up 

by  way  of       t.      -  9.  «  or 

composition  to  pirates,  «c.  by  way  of  composition,  the  loss  thence  arising 
is  a  general  average  loss;  for  the  goods  in  such  case  aie  as 
much  saenfioed  for  the  g«iml  safety  as  though  they  wm 
jettiBODed  {d).  If  forcibly  taken  by  pirates  or  plunderers,  it 
is,  of  course,  otherw  ise,  there  being  in  such  case  no  voluntary 
submission  to  loss  (e). 
Damage  do—  On  the  gioimd  that  the  accessory  foUpws  its  principal,  all 
^  damage  necessarily  caused  to  other  goods,  or  to  the  ship,  by 

the  jettison,  itself  gives  a  claim  to  general  contribution  (/). 
Thus,  if  holes  are  cot  in  the  ship  in  ofdac  to  get  goods  w 

(s)  1  berigon,  e.  zit  s.  41,  p.  699. 

(«)  Oad#  jto  CuMMiimi,  «rt.  427;  Bowcfce,  Pr.  of  Indem.  212,  213. 

(ft)  AnMMdd  (M  «d.  p.  90S)  kere  adM,  "neither,  in  case  the  ship 
m  loit,  baft  the  eufe  or  a  pertioa  of  it  laved,  ean  the  portion  m  Myed 
be  liable  to  eontiibvte  for  the  gooda  tnoMhii^,''  <^tli«  Beneoke,  Fr. 
of  Indem.  21t.  TUa  mr,  hmm^,  ia  aoi  eonenned  in  by  tin  pteaert 
editors. 

(c)  2  Phillips,  Ins.  s.  1289. 

(rf)  Hicks  V.  Palington  (1590),  Moore,  297.  From  Lownctee'  Com- 
parative Table,  p.  xxxiii,  it  appears  that  the  Gbde  ia  ^i™'  in 
treating  such  a  loss  as  particular  avera^. 

{e)  Neebitt  v.  Lushington  (1792),  4  T.  R.  783. 

(f>  See,  aa  to  the  practice  in  this  country,  Lowndes,  67.    As  to 
inveign  ooontries,  see  Comparative  Table,  and  passages  in  Lowndes'  test 
mK§       *h"»  wiwwi  tD.   Of.  also  2  Phillips,  s.  1286. 
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st(»7es  out  for  the  sake  of  lightening  her  {g)\  or  if  goods,   S^ct.  ^sa. 

after  being  brought  up  on  deck,  in  order  that  other  less 
valuable  goods  stowed  beneath  them,  may  be  jettisoned,  are 
tiiemselyes  washed  overboard  or  damaged  by  the  sea,  the  loss 
is,  in  both  cases,  a  general  average  loss  (Ji) . 

On  the  same  principle  ?  the   freight,  which  but  for  the  Freight' 
jettison  the  shipowner  would  have  received  for  the  goods  j^Sroned, 
jettisoned,  must  be  made  good  a  genml  average 

contribution  (^) .  1^^^ 

Goods  jettisoned  still  belong  to  their  former  owners,  and.  Property 

•  in  fifoods 

if  recovmd  fxom  the  sea,  may  be  reclaimed  by  them  on  jettiniied. 
paying  the  expenses  of  salvage.    Ees  jacta  domini  numet 

nec  fit  adprehendentis,  quia  pro  derelkto  non  habetur  (k). 

926.  In  cases  of  absolute  necessity,  when  the  master,  being  General 
in  a  foreign  port,  has  no  other  means  whatsoever  of  raising  J^^fl 
money,  he  may  sell  part  of  the  cargo  for  the  purpose  of  Sale  of  part 
procuring  funds.  ""^ 

This  right  is    recognized  and  sanctioned  alike  bv  the  When 
earliest  and  most  recent  codes  of  maritime  law  (i),  and  by 
the  jurisprudence  of  our  own  country  (m). 

In  such  cases,  according  to  the  expression  of  Lord  Stowell,  Katore  of  Om 
"  a  portion  of  the  cargo  is  abraded  for  the  common  benefit 


and  the  transaotii»i  is  oon8id«!ed  to  be  in  the  nature  td  a 
compulsive  loan  from  the  owner  of  the  goods  so  sold  tot  the 

benefit  of  all  concerned  (w) . 

(ff)  Beneeke^  Pr.  of  Indem.  177,  178;  Stevens  on  Average,  12; 
Lowndea,  ubi  Htpra.  (k)  Benecke^  Pr.  of  Indem.  213. 

.  (•)  Benecke,  Pr.  of  Indem.  178;  Phillips,  Ina.  8.  1287. 

(A;)  Dig.  lib.  xiv.  tit.  2,  f.  8;  1  Smerigon,  o.  xii.  s.  40,  p.  596.  For 
the  amount  of  the  oontribntioii  reeoverable  from  the  other  inteveeto,  aee 
post,  §  981. 

(I)  See  the  Judgments  of  Olerom,  art.  22,  1  Pardessua,  Lois  Mari- 
times,  339;  Laws  of  Wisbuy,  art.  39,  cited  as  44,  in  1  Pardessus,  480: 
the  Conaolato  del  Mare,  o.  105  of  the  Italian  translation;  e.  62  in  the 
original  Catalan;  see  2  Pardessus,  Lois  Maritimes,  110;  see  also  the 
Co.  de  Com.  art.  234;  Scandinavian  Code,  art.  49;  Dutch,  art.  372; 
Italian,  art.  575;  German,  arts.  540,  541,  731. 

(m)  See  the  famous  case  of  The  Gratitudine  (1801),  3  C.  Bob.  240; 
Maelacihlan,  Shipping,  15S  et  m^. 

(«)  See  ihe  judgm^  of  l4»d  BUenborongh  in  Bnwell  v.  Chidgeon 
(ISIS),  S  M.  It  8.  m. 
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■  "T"*^      If  the  goods  are  sold  by  the  shipowner  merely  to  defray 

2:™To»t  «f  of  the  ship  which  he 

luu»ett  i.  in  duty  bound  to  provide  by  the  very  contract  of 

jtotj^    -Bre.ghtB.ent,  then,  upon  the  principles  already  developed, 

l"^^  '"^""ed  by  these  sales  cannot  be  nmde  the  snbjertof 
^      a  general  average  contribution,  bat  must  be  made  good  by 

»|^Iy«»     tte«»»»P«»wi»r  alone  to  the  owner  of  the  goods  so  sold. 

^p^^j  Thus,  where  a  «hip  was  forced  to  put  baek  into  port  to 
repau-  the  accidental  d«nage  done  to  her  by  a  rtormTand 
the  master,  having  no  other  means  of  raising  money,  sold 
P«t  of  the  cargo  to  defray  the  expense  of  the  repairs,  the 
Court  h,.ld,  that  the  owners  of  the  goods  so  «>ld  could  not 
i-ecom-  against  their  underwriters  a  rateable  proportion  of 
the  loss  they  had  so  incurred,  but  must  maJte  theii-  ckim 
against  the  shipowners  (o). 

Stettfe"^  ^''O""  this  decision,  together  with  the  various  autho- 

^W«ie  riUes  cited  below,  AmouW  (p)  gathered  that  a  claim  to 

t^^.*"  T      *T**  ^""Id  be  held  to  be  established 

port  of  refuge  "oenever  the  sale  was  manifestly  resorted  to  with  a  view  to 
fc^-t  repair  losses  which  themsdve.  oome  into  genend  average,  but 
not  when  the  iMsea  weie  themselves  particular  average  (a) 
Hm  view  was  that  the  sale  of  the  goods  to  defray  genewl 
average  expanses  is  itself  a  general  average  s««ifioe 
analogous  to  a  jettison  (r).  An  objection  to  this  theory  is 
that,  as  the  sale  takes  place  at  a  time  when  the  property 

W»»wa  r  G^lgcon  (1816).  5  M.  4:  S.  431;       P.  i„  Sarqay  v. 

f?)  Hallett     Wigram  (18«).  »  C.  B.  fiSO;  Storn.  on  Average  IS- 
Benecke,  Pr.  of  Indem.  261--OTJ;  «i  ef  tfc.  aamii^T^Vl' 

s  followed  al„,o.st  verbatim  by  the  Laws  of  Wi*,»  «*.  mX|!T2 
1  PaMessos,  Loi,  Maritimes.  480),  and  the  CoZ^Jtl  2,5^  1m 
of  «^Italu.n  translation,  62,  of  Pard«,sa,,  vol.  ii.T  IW    »  4^',^ 
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concerned  in  the  adventure  is  in  safety,  the  sale  cannot,  on  a 
strict  application  of  the  principle  laid  down  in  Svendsen  v. 
Wallace  («),  be  itself  a  sacrifice.  Again,  if  it  be  contended 
that  the  sale,  though  not  itself  a  sacrifice,  is  a  loss  consequent 
on  a  preceding  general  average  act,  the  answer  may  be  that 
the  necessity  for  the  sale  arose  simply  from  the  fact  that  the 
master  had  not  the  necessary  funds  to  pay  for  the  repairs  and 
could  not  raise  them  in  any  other  way.  When  the  ship  and 
the  rest  of  the  cargo  have  safely  r(^ached  their  destination, 
it  seems,  however,  clear  that  the  owner  of  the  goods  sold  may 
claim  the  amouait  realized  by  their  sale,  if  not  from  the 
parties  who  have  to  contribute  to  the  cost  of  the  general 
average  repairs,  from  the  shipowner  as  the  party  primarily 
liable  for  the  repairs  to  his  ship(<).  If  the  goods  have 
realized  less  than  their  value  at  their  destination,  it  seems 
also  that  the  owner  of  the  goods  may  elect  instead  to  be 
paid  such  value  (n).  Then,  even  if  the  f^hipowner  be  regarded 
as  primarily  the  debtor,  it  is  apprehended  that  in  Uie  adjust- 
ment he  can  add  the  loss  on  the  sale  to  the  cost  of  the  general 
average  repairs,  as  being  the  cost  of  raising  the  necessary  ' 
funds  to  defray  the  expenditure. 

If  the.  ship  and  tlie  rest  of  the  cargo  have  subsequentjjr 
been  lost  on  the  voyage,  it  seems  inequitable  that  the  owner 
of  the  goods  sold,  which  presumably  would  have  shared  the 
fate  of  the  other  cai^,  ^ould  receive  any  compensation  for 
their  sale;  and  if  the  sale  is  to  be  treated  as  analogous  to  a 
jettison,  it  follows  that  in  this  case  there  will  be  no  con- 
tribution {x). 

928.  If  part  of  the  ship  be  sacrificed  for  the  general  safety,  Sacrifice 
it  is  contributed  for  in  general  average  (y).    Thus,  masts  ^^a^^^ 

(«)  13  Q.  B.  D.  69;  10  App.  Gas.  404. 

(0  See  Hopper  v.  Burness  (1876),  1  C.  P.  D.  1«7;  Atkinson  v. 
Stephens  (1862),  7  Eseh.  567;  Biohardson  v.  Nourse  (1819),  8  B.  & 
Aid.  237. 

(u)  See  Helper  v.  Burness,  supra;  Hallett  v.  Wigram  (1850),  9  C.  B. 
580. 

(«)  Post,  §  975. 

(y)  1  Emerigou,  c.  xii.  s.  41,  p.  606. 
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■^t.  928. 


Masts  or 

*^w»  est 


Where  wluit 
is  cut  &wmj 
is  mere 
wreckage, 
what 
claim  for 
oontribiitioii  f 


Whati* 
wcmkt 


aiores  jettisoned  in  order  to  save  the  wh^  .a  ^ 
«e  everywhere  the  subject,  of 

tion  (z).  ^  gwerri  average  contribu- 

•  mut  be  earned  overboard  bv  the  w.„H 
«ly  a  particular  average  loss;  ii.J^Z^^^ 
snapt  or  sprung  by  the  wind.  .Lrf  l^T     ■    ^  °'  '^'''^ 

rilBfiug  as  thev  iTv         !  '         «f  the  mart  ,ad 

"Wmg  as  thej  lay  after  the  acoideut  (a). 

•29.  There  must,  however,  always  be 

■M18  attached  to  a  mast  which  has  bean  M«».  ^  .1^ 
side,  is  not  allowed  by  adi^LlI  «^      «tip  s 

^  it  •PPe.r.  that  *  ^"""^  "^^^^^^  sacrifice, 

K.!Tr       -  wreckage  not  been  cut  awav  it 

^rJrrr'  and  b««  «f  «^ 

Ai,  said  Willes.  J    ''Ammmt^^^  ^ 
it  were  to  go  oveZud'  wTth  "P™"^  ""'^  "  P''^' 

~7  to  It,  h«,ging  on  by  a  stay  which  muat  give  wavT 
a  minute  or  two,  whilst  in  the  meantime,     k-**  •  ^ 
the  side  of  the  veeeeL  it  luw!  TTT"  ^  "gainst 
were  cut  to  W  J      .  to  the  danger,  and  if  the  stoy 

Zrr.    let  ,t  go  at  once,  it  would  be  very  difficult  to  ear 

J  aown  as  a  matter  of  pore  law,  that  all  cumber  cut 


art.  706:  and  seetheUws  of'.^  fe.'  •  <^«™a»  CodeL 

dices  to  W„d«,  Gen  I.  i»  «>»  App«^ 

(«)  1  Emerififon   e   xH  m  At   ^  ^ 

Stevem  on  Average,  15            '      **'  i'-^'^-  183; 
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loose  is  wreck.   But  whttt  I  say  is,  if  it  was  virtually  lost, 

if  not  recoverable,  if  the  act  of  cutting  the  rope  was  only 
hastening  the  moment  at  which  it  would  be  lost,  you  would 
properly  eall  that  wrec^,  and  you  would  not  say  it  was 
general  average.  The  reason  given  is  because  you  cannot 
keep  it.  There  is  no  intentional  sacrifice  in  cutting  it  away. 
You  must  lose  it,  and  the  losing  it  a  minute  or  two  sooner 
can  make  all  the  difference  of  its  doing  great  injury  or  not; 
but  you  cannot  help  losing  it"  (c). 

In  Shepherd  v.  Kottgen  (d),  the  ship  "  Bollo,"  with  a 
general  cargo  on  board,  bound  for  Hong  Kong,  ^countered 
a  heavy  storm  between  Scilly  and  Lisbon,  which  caused  parts 
of  the  rigging  to  give  way.  The  mainmast  in  consequence 
began  to  lurch  violmtly,  and  threatened  to  rip  open  the  deck. 
In  these  .  circumstances  the  mate,  by  the  master's  orders, 
cut  the  mast,  whereby  its  loss,  which  was  already  inevitable, 
was  accelerated  by  a  minute  or  two.  The  action  was  by  the 
shipownm  against  the  cargo  owners  for  aiflHkal  average 
contribution  for  the  loss  of  the  mast. 

On  appeal,  Bramwell,  L.  J.,  said:  "The  mast  was  in 
such  a  state  that  it  must  have  been  lost,  whether  the  vessel 
got  safely  to  port  or  not.  Consequently  there  was  no  sacrifice 
of  it  when  it  was  cut  away,  and  the  plaintiffs  have  no  claim 
for  contribution." 

Brett,  L.  J.,  in  the  same  case,  stated  the  proposition  in  tiie 
following  alternative  forms: — ''If  anything  on  board  a  ship, 
which  is  cut  or  cast  away  because  it  is  endangering  the  whole 
adventure,  is  in  such  a  state  or  condition  that  it  must  itself 
certainly  be  lost,  although  the  rest  of  the  adventure  should 
be  saved  without  the  cutting  or  casting  away,  then  the 
destruction  of  the  thing  gives  no  daim  for  gmml  average  "; 
—or  thus: — "Where,  whether  the  act  rdied  upon  as  the  act 
of  sacrifice  had  been  done  or  not,  the  thing  in  respect  of 
which  contribution  is  claimed  would,  by  reason  of  its  own 

(c)  Johnson  v.  Chapman  (1865),  35  L.  J.  C.  P.  23,  26—29. 
Id)  Shepherd  v.  KxMgen  (1877),  2  C.  P.  D.  578;  and  on  appeal,  ibid, 
585.   Of.  Monigomery  v.  Indemnity,  &c.  Oo,,  [1901]  1  Q.  B.  147. 
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state  or  coiiditiou,  hme  been  of  no  value  whatever,  or  would 
have  been  certainly  or  abeoluteLy  lo§t  to  the  own^,  although 
the  rest  of  the  adventure  had  been  saved,  there  is  nothing 
lost  to  the  owner  by  the  act,  and  therefore  there  is  nothing 
sacrificed,  that  is  to  say,  there  is  no  sacrifice  or  thus:— 
"  Th^  is  nothing  in  reqpeet  of  whidi  a  general  average  con- 
tribntifiii  ooald  be  claimed,  because  the  thing  in  respect  of 
which  the  contribution  is  claimed  was,  when  the  act  relied 
apon  was  done,  of  no  value  whatevw  to  the  owner  "  (e). 

930.  The  principle  above  illustrated  has  be^  said  to  be 
applicable  to  cargo  when  in  a  state  of  wreck— that  is  to  say, 

when  it  is  adrift  in  the  hold,  and  consequently  a  source  of 
such  danger  that  it  is  necessary  to  throw  part  or  the  whole  of 
it  overboard.  A  ygcj  similar  pcnnt  arose  in  the  case  already 
refmed  to  (/),  where  it  was  contended  that  no  contribution 
should  be  allowed  in  respect  of  the  jettison  of  certain  timber 
loaded  on  deck  which,  having  broken  loose  and  become  an 
impediment  to  the  navigation  of  the  vessel,  had  iJierefore 
been  thrown  overboard.  The  Court,  however,  held  that 
inasmuch  as  the  cargo  was,  except  for  a  little  wetting  with 
salt  water,  jmt  aa  valnaUe  immediately  {nrifflr  to  the  jet^aon 
as  it  ever  had  been,  and  was  at  that  time  in  no  sense  lost  and 
irrecoverable  property,  there  was  nothing  in  its  condition  to 
disentitle  its  owner  to  coiitributi(m.    On  the  same  reawming 

(e)  Shepherd  v.  Kottgen  (1877),  2  C.  P.  D.  590.  Other  instances 
of  losses  which  are  disallowed  on  this  principle  by  average  adjusters  in 
this  country  are  given  by  Mr.  McArthur  Tpp.  193 — 196).  See,  too, 
Iredale  t\  China  Traders  Iiis.  Co.,  [1899]  2  Q.  B.  356;  [1900]  2  Q.  B. 
515  CC.  A.),  where  a  claim  tor  contribution  in  respect  of  loss  of  freight 
upon  a  cargo  of  coals  was  disallowed  on  the  ground  that  the  coals  were 
in  any  event  doomed  to  destruction,  and  could  under  no  circumstances 
iMiTe  been  carried  to  their  destination.  It  seems  that  with  resrard  to 
wredr  e«t  mwnj  in  a  gtorm,  tiie  mle  in  the  United  States  differs  tipm  the 
Mmf^Uk  xak.  In  ISmi^bad  tiiere  ia  no  eontribntiiMi  wlien  tl^  wraelcage, 
OTCB  if  noi  eat  §mj,  wwrid  in  the  eodftimr  ciieaBaiMieM  have  been 
iirnoferaUe.  1m  tiM  UnHed  States  tin  qaeetion  teewr  to  be  wketiwr 
the  wieekage  eonld  liaTe  been  xeeoTered  in  ^  hypotiwtieBl  ease  of  ilie 
ilonn  subsiding  immedislefy.  8«»  Maj  v,  Kst^bm  Teilov  Fine  Go. 
(im),  117  Fed.  B.  S87;  see  abo  LMra4eo»  Afp.  T.  p.  74S. 
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there  would  appear  to  be  no  ground  for  disallowing  eontril)ii- 
tdon  in  respect  of  cargo  in  the  hold  jettisoned  under  similar 
eiieumstances. 

931.  If  cables  are  cut  or  anchors  abandoned  in  order  to  Cables  cut  or 
avoid  any  impending  peril,  as  for  the  purpose  of  putting  to  abamdwied. 
sea  in  order  to  escape  a  lee  shore  in  a  gale  of  wind,  this  is  a 

general  average  lo88(^). 

Where  the  ship,  in  order  to  avoid  capture,  or  a  lee  shore,  Loesinonmd 
casts  anchor  in  a  foul  and  rocky  bottom  in  some  unusual  foul"^ 
place  of  anchorage,  and  the  cable  is  consequently  chafed  ^^Jj^'pij^ 
asunder  by  the  friction,  or  the  anchor  so  firmly  wedged  that  <rf  anehorage. 
it  cannot  be  weighed,  it  was  formerly  a  subject  of  great  dis- 
cussion, especially  among  the  German  lawyers,  whether  the 
damage  thus  occasioned  was  a  general  average  loss.  On 
principle,  as  the  damage  thus  incurred  was  not  intended  or 
anticipated  as  the  result  of  the  act,  as  it  was  directly  caused 
not  by  the  agency  and  will  of  man,  but  by  the  force  of  the 
elements,  Amould  (h)  thought  that  it  should  not  be  con- 
sidered a  general  average  loss. 

If,  in  similar  circumstances,  the  ship  is  compelled  to  cut 
her  cable,  from  the  impossibility  of  weighing  the  anchor,  the  ~^ 
loss  thence  arising  will,  it  seems,  be  either  general  or  par- 
ticular average,  according  to  circumstances;  if  cut  in  order 
merely  to  mMe  the  sh^>  to  pursue  her  voyage,  and  not 
under  the  pressure  of  any  urgent  peril,  it  is  particular 
average;  if  in  order  to  prevent  her  drifting  on  a  lee  shore, 
or  to  avoid  capture,  it  is  general  average:  the  reason  being 
that  in  the  last  case  there  is,  and  in  the  first  there  is  not,  an 
immediately  impending  danger  to  justify  the  sacrifice  (i). 

932.  If  any  part  of  the  ship  or  her  tackle  be  applied  for  Loss  arisingr 
the  common  safety  to  some  purpose  different  from  its  ordinary  appropriatiott 
use,  the  loss  thanee  arising  is  a  general  average  loss,  as  if  the  ^^^^^^ 


(ff)  2  PhilUps,  Ins.  s.  1295;  Baily,  General  Average,  67;  Birkley  ». 
Fiesgrave  (1801),  1  Basl,  m 
(h)  2nd  ed.  p.  911. 

(0  Beneoke,  Pr.  of  Indflm.  191;  FMllipe,  Ins.  s.  1295;  Lowndes,  8.  2& 
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^^^^         engmi»  of  a  steamship  be  damaged  while  being  worked  ahead 

^  order  to  get  the  ship  off  a  bank  (k\  or  apara 
wm^tm,  ap  to  (xmstniot  a  nidd«r,  or  ttfls  aod  cordage  ui^ 

•top  up  a  leak  (Z),  or  to  ke^  down  a  leak  by  using  them  as 
ftiel  for  the  donkey  engine  (m). 

Thus,  where,  in  order  to  prevent  a  ship  which  was  lashed  to 
the  head  of  a  harfooiir  pier  from  being  drifted  thence  by  the 
fury  of  a  storm,  and  sunk  on  the  bar  of  the  harbour,  the 
master  cut  the  cable  of  his  best  bower  anchor,  and  with  that 
fastened  her  to  the  pier,  it  was  held  that  the  damage  thmby 
dono  to  Hie  cable  was  a  general  average  loss  (n). 

B-j^do^  98S.  Amonld  considered  (o)  that  if,  with  a  view  to  the 
Older  to  save  general  safety  of  ship  and  cargo,  it  becomes  necessary  to 

damage  and  destroy  aaote  ship,  any  part  tiimof,  the  loss 
ilieieby  incnrred  must  be  made  good  by  a  general  average 
contribution.  Thus,  if  a  number  of  ships  are  lashed  together, 
and  one  takes  fire,  and  the  crews  of  the  others  tmite  in 
•euttliiig  the  burning  ship  for  the  safety  of  the  rest,  the  loss 
of  the  ship  so  sunk  seemed  to  him  to  be  a  general  average 
loss  to  which  all  those  saved  thereby  must  ocmfxihate;  Mid 

(k)  The  Bona  (C.  A.),  [1895]  P.  125.  The  ahipoimer  was  alio  lield 
entitled  to  contribution  for  the  extraordinary  connimption  of  ooel  wilile 
ih^  engines  were  so  worked.  The  facts  of  this  case  are  more  particularly 
noticed  infra,  §  936.  See  also  Inteniat.  Nm.  Co.  v,  Atlantio  Mot.  las. 
Co.  (1900),  100  Fed.  R.  304. 

(0  Phillips,  Ins.  s.  1299;  Baily,  General  Average,  pp.  73,  74. 
Cm)  Harrison  v.  Bank  of  Australasia  (1872),  L.  R.  7  Ex.  39;  Robin- 
son V.  Price  (1876),  2  Q.  B.  D.  91,  295  (C.  A.).  And  cf.  Wilson 
V,  BMik  of  Victoria  (1867),  L.  R.  2  Q.  B.  203,  the  facts  of  which  case 
m«e  Mi  out  in  §  916,  supra.  By  the  York-Antjwerp  Rules,  1890 
(nde  ix.) — **  Cmrgo,  ship's  malemlg  and  stores,  or  any  of  them,  neces- 
swily  bmt  lor  fad  for  the  eonmoa  mfety  «t  »  time  of  perU,  shall  be 
wimMtA  m  gmnl  avonife  wkea  rad  oaify  when  an  mmplm  supply  cif 
fad  had  heea  piondad;  bat  the  esiuBated  quantity  of  eoali  tiist  woold 
have  beea  coammBA,  eakalaM  at  ^  priee  oaneni  at  the  li^'f  last 
port  of  departure  at  tiie  date  cf  her  lumag,  AaU  ha  ehaffed  to  tha 
shipowner  and  credited  to  the  genend  avenge."  See  idia  Loinidae^  1. 14. 
(a)  Birkley  v.  Preegrave  (1801),  1  East,  220. 

(o)  2nd  ed.  p.  912,  citing  Casaregis,  Disc.  46,  No.  46;  Ordinanzas 
di  Bilbao,  c.  20,  art.  21 ;  Azuni,  Dritto  MarittinM,  c.  iiL  art.  2^  ?oL  ii. 
p.        ed.  1795;  and  2  PbiUipfli,  a.  1311. 
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similarly  if  a  crew,  for  the  safety  of  their  own  ship,  cut  the  — * 
cable  of  another. 

So  far  as  iM»  expresskm  of  opinion  covers  the  case  in  Austin  Km» 

SS  Co 

which  for  the  safety  of  a  ship  and  cargo  a  measure  is  taken  spiliers 
which  causes  damage  to  other  property  for  which  the  owner 
of  that  pioporty  is  ^titled  to  recover  compensation  from  the 
owners  of  the  ship,  it  has  heen  confirmed  by  the  decision  of 
the  Court  of  Appeal  in  Austin  Friars  SS.  Co.  v.  Spiliers  <fc 
Bakers  (p),  affirmiiig  the  judgment  of  Bailhache,  J.(g). 
In  that  case  the  fasts  were  that  a  veflsel  stranded  in  the 
Severn  and  was  seriously  damaged,  so  that  both  ship  and 
cargo  were  in  imminent  danger.  She  was  towed  off  with 
the  intention  of  beaching  her  at  another  spot,  but  as  she  was 
making  water  the  master  and  pilot  decided  that  the  best 
course  would  be  to  take  her  into  Sharpness  Dock,  though  they 
oont^fdated  that  in  entering  the  dock  she  would  strike  a 
pier  and  do  some  damage.  She  struck  the  pier  as  was 
anticipated,  and  damaged  herself  to  the  extent  of  about 
1,600Z.  and  the  pier  to  the  extent  of  about  5,000Z.  The 
hidd  that  in  the  circumstances  putting  into  the  dock  was  a 
general  average  act,  and  that  the  owners  of  the  vessel  were 
entitled  to  recover  a  contribution  against  the  owners  of  the 
oa^,  bodi  in  respect  of.  the  damage  to  the  ship  and  the 
compensation  they  were  liable  to  pay  to  the  harboor  autho- 
rity for  the  injury  to  the  pier,  the  damage  being  in  each  case 
the  direct  consequence  of  the  general  average  act.  One  point 
taken  on  behalf  of  the  def^dants  was  ih&t  to  run  inta  the 
pier  was  as  against  the  dock  authorities  a  tort,  and  that  as 
there  is  at  common  law  no  contribution  between  joint  tort- 
feasors, die  shipowner  could  not  claim  a  contribution  in 
general  average;  but  it  was  hdd  that,  even  assuming  that  the 
injury  to  the  dock  was  a  tort  for  which  both  the  shipowners 
and  the  owners  of  the  cargo  were  liable,  the  rule  of  the 
conunim  law  ought  not  to  1]0  extended  and  does  not  apply; 
to  contribution  in  general  average. 


(p}  [1915J  3  K.  B.  586. 


(q)  [191d]  1  K.  B.  83a. 
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Sect.  933.  So  far,  however,  as  Arnould's  view  suggests  that  the  sacri- 
There  fice  of  pK^rtj  maj  give  its  owner  a  right  to  ooatribution 

of  against  oth^  property  not  engaged  with  it  in  a  common 
adventure,  it  is  opposed  to  the  definition  of  a  general  average 
act  in  sect.  66  (2)  of  the  Marine  lasurance  Act,  and,  to  the 
decisions  of  the  Supreme  Court  of  the  United  States  in  Ralli 
V.  Troop  (r  ,  and  in  The  J.  P.  Donaldson  .  In  the 
latter  case  the  facts  were  that  a  steam-tug,  while  towing 
two  barges,  was  ov«rtak«i  by  a  violet  storm  and  drivoi 
with  her  tow  on  a  lee  shore,  so  as  to  bo  in  imminent  peril 
of  being  lost.  Eventually  the  master  of  the  tug  was  com- 
{idled  to  cat  the  tow-line,  the  result  being  that  the  barges 
k^ere  wrecked,  hot  the 'tag  was  enabled  to  reach  a  port  of 
safety.  It  was  held  that  the  barge-ow^ners  had  no  general 
average  claim  for  the  loss,  inasmuch  as  there  was  no  samfioe 
of  any  eOTunon  interest.  The  Ooort  refused  to  oonnder  that 
the  contract  of  towage  created  such  a  connection  betw^een  tug 
and  tow  as  to  make  the  two  a  single  maritime  adventure. 


letipoto     934.  Sails,  deliberately  let  go  in  order  to  right  a  vessel 
on^r    when  she  is  on  her  beam  ends,  ought,  on  principle,  to  be  made 
hema  ends.  ^  general  average  contribution,  for  the  loss  of  the 

sails  in  such  case  is  the  direct,  immediate,  and  intended  result 
of  extraordinary  sacrifice  made  for  the  general  safety  as  the 
mlj  means  of  escaping  from  imminent  danger  {t). 
to  wUb  or  ^        ^  *sp9n  be  carried  away  by  the  wind  (ti),  in 


(r)  (1894),  157  V.  S. 

C«)  (1896),  167  U.  S.  599.  Cf.  also  Pacific  Mail  SS.  Co.  v.  N.  Y. 
Min.  C5o.  (1896),  74  Fed.  R.  564,  with  which  should  be  contrasted  the 
decision  in  Beliaiioe  liar.  Jm,  Co.  v.  N.  Y.  MaU  SS.  Co.  (imy,  77 
Fed.  R.  317. 

(f)  Benecke,  Pr.  of  Tndeni.  185;  Baily,  Gen.  Av.  p.  64. 

(u)  According  to  the  York-Antwerp  Rules,  1890  (rule  vi.) — "  Damage 
to  or  loss  of  sails  and  spars,  or  either  of  them,  caused  by  forcing  a 
ship  off  the  ground,  or  by  driving  her  higher  up  the  ground,  for  the- 
common  safety,  shall  be  made  good  as  general  average;  but  wliere  a 
ship  is  afloat,  no  loss  or  damage  caus^  to  the  ship,  cargo  and  freight, 
or  any  of  iiiem,  by  carrying  a  press  of  sail  shall  be  made  good  as 
gOMml  STomgo.'*  Aad  a  nmilar  nde  of  praetne  lias,  apart  from  the 
Toik-ABlirerp  Balea,  boeii  adopted  by  the  Asmeiailoii  of  Average 
Adjiitliffa;  wm  Appwidk  D. 
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consequence  of  crowding  sail  to  escape  an  enemy  or  a  lee  shore,  Sect.  084. 
this  is  not  a  general  average  loss  in  this  country.  A  merchant  spars  doe  to 

crowding  a 

ship  had  struck  to  a  privateer,  which,  from  the  wind  blowing  press  of  sail, 
fresh,  was  unable  to  board  her:  the  merchantman,  by  hoisting 
an  extraordinary  press  of  sail,  escaped,  but  in  so  doing  was 
much  strained  and  injured,  and  carried  away  her  mainmast. 
The  damage  thus  occasioned  was  held  not  to  be  a  general 
average  lo88(i7). 

The  Cour  Royale  of  Rennes  in  the  year  1822  came  to  the 
same  decision  in  France,  with  regard  to  sails  carried  away  in 
attempting  to  eaeape  a  lee  shore.  Boulay-Paty  cites  botih 
oases  with  approbation,  and  gives  the  true  reason  on  which* 
they  are  founded — viz.,  that  these  manoeuvres  form  part  of 
those  ordinary  exertions  to  which  the  diipowner  is  bound  by 
ids  duty  to  tibe  freig^tm(a?). 

986.  Upon  the  same  principle  it  has  been  decided  in  Damage  done 
England  that  damage  done  to  the  ship  by  fighting  is  not  a  J^^i^Sn^ 
subject  of  oontribatimi.  Thus,  where  a  merchantman 
(carrying,  however,  six  guns)  was  attacked  by  a  {nivateer, 
and  after  a  gallant  resistance  beat  her  off,  but  had  two  of  her 
men  killed,  several  wounded,  and  received  besides  great 
damage  from  the  ^emy's  shot  and  expended  a  considerable 
quantity  of  ammunition:  the  Court  held,  that  neither  the 
expense  incurred  in  curing  the  w  ounded  sailors,  nor  the  cost 
of  repairing  the  damage  so  zeeeived,  nor  the  waste  of  the 
ammunition  so  expended,  was  a  subject  of  general  average 
contribution  (y) .  Gibbs,  C.  J.,  said,  "The  measure  of 
resisting  the  privateer  was  for  the  general  benefit,  but  it  was 
no  part  of  the  adventme.  No  particular  part  of  the  property 
was  voluntarily  sacrificed  for  the  safety  of  the  rest  (2:);  the 

(v)  Covington  v.  Roberts  (1806),  2  B.  &  P.  N.  R.  378.  Cf.  Soci6t6 
Nouvelle  d'Armament  v.  Spillers  &  Bakers,  Ltd.,  [1917]  1  K.  B.  815. 

(x)  Boulay-Paty  on  Emerigon,  vol.  i.  p.  620.  In  more  recent  cases 
the  French  Courts  have  held  that  damage  done  by  a  press  of  sail  is 
general  average:  see  Lowndes,  5th  ed.  App.  I.  p.  513. 

(y)  Taylor  v.  Curtis  (1816),  6  Taunt.  608;  2  Marsh.  R.  309;  S.  C, 
4  Camp.  337;  Holt,  N.  P.  192.  (2)  6  Taunt.  623. 
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9m%.  9M,  loM  Ml  where  the  ^Imsm  ei  war  direotod  it»  and  where, 

therefore,  in  point  of  justice,  it  ought  to  fall"  (a):  at  Nisi 
Prius  the  same  learned  judge  had  said,  '  1  cannot  distinguish 
this  from  tibe  eaee  of  a  einp  canyiiig  a  press  of  sail  to  eieape 
an  eiiOTtiy  "  (&). 

With  regard  to  a  ship  of  war,  indeed,  it  is  obvious  that 
Hie  damage  eaaaed  by  fighting  is  no  mote  than  an  ordinary 
sea  risk,— ^  loss  eansed  by  the  pmls  insured  agaii»l  in  ^e 
usual  and  ordinary  course  of  the  ship's  duty  as  an  armed 
fsssel  (c),  and  not  an  extraordinary  measure  resorted  to  for 
tiie  gmenl  benefit;  bat  wilb  regard  to  a  meiehant  Tessel 
resorting  to  the  measure  of  resisting  a  vessel  of  superior 
power  as  a  desperate  and  only  means  of  saving  both  ship 
and  cargo  horn  oapture,  the  loss  tbsiioe  arising  appears,  m 
principle,  a  itar  subject  for  general  avrnge  eontribntioii:  it 
is  a  loss  which  is  the  direct  and  anticipated  result  of  an 
eitramdinary  measure  resorted  to  as  the  only  means  of  saving 
tiie  wMe  adveature  frcmi  immin^it  pm!L;  and  ongbt  not, 
it  should  seem,  to  be  regarded  as  falling  within  the  scope  of 
those  ordinary  duties  of  the  navigation  to  which  the  owner  is 
boimd  by  his  eontraet  with  the  freighter 

Abnormal  nso     036.  The  Gsses  sbove  oited,  and  the  prineisles  illustrated, 

the  ground  w^hile  leaving  Galveston  harbour,  and  was  only 
rescued  from  a  position  of  imminent  peril  by  an  abnormal 
wm  ol  h^  enginesy  emxfABi  with  an  extiaofdinaiy  ocmsomp- 
tion  of  coal.  A  claim  was  made  for  contribution  in  respect 
of  the  damage  to  the  engines  and  the  cost  of  the  coal,  against 
whieh  it  was  argaed»  npOB  the  authority  chiefly  of  Goidngtoa 
9*  Boberts  (e),  that  there  was  nothing  abn(»rmal  in  the  natnre 

(«)  8  Ibnk.  S.  SIS.  (b)  4  Omp.  SS8. 

(e)  1  EiBii^%oii,  c.  xii.  ».  41,  p.  SIO. 

(d)  Slevws  admitted  that  there  dioold  bo  a  diitinnUon  made  between 
the  two  CTWCfl,  bat  considered  that  even  in  the  ca%e  of  a  merohut  diip 
the  loss  so  incurred  would  be  not  general  but  particular  averaged 
(Average,  36).  Baily  (Gen.  A  v.  p.  80)  agreed  with  Sief«iH,  bat 
Amould  (2nd  ed.  p.  914)  took  a  contrary  view. 

(«)  Ante,  S  934. 
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«l  the  user  of  tlie  ship's  af^tliances,  though  the  eiroomstances 
were  no  doubt  extraordinary.  It  was  held,  however,  that  to 
use  engines  by  working  them  ahead  and  astern  while  the 
veoool  was  last  (m  a  bank,  instead  of  beihg  afloat,  wai|  a  use 
for  which  they  were  never  intended,  and  that  the  engines 
having  been  intentionally  put  to  such  a  use  in  order  to  rescue 
ship  and  c»go  from  danger,  both  the  injury  to  the  engines 
Mnd  the  extra  coal  consumed  most  be  contributed  for  (/). 

Boats,  when  cut  away  from  the  ring-bolts,  or  other  ^8uai  Lobs  ol  boaik 
fastenings,  and  heaved  overboard,  are  a  general  average 
loss  {g);  but  if  out  away  when  lashed  from  the  quarters  or 
^tern  davits,  it  seems  they  would  not  be  so,  unless  an  usi^ 
were  proved  in  the  trade  so  to  carry  them  {h),  or  under 
peculiar  circumstances. 

'  Where  a  ship  is  scuttled  in  order  to  extingui^  a  Ere,  which  Baawge  done 
threatens  the  destruction  both  of  ship  and  cargo,  the  damage  ^r^*^order 
both  to  ship  and  cargo  gives  a  claim  to  contribution  (i) . 
Similarly,  too,  where,  m  order  to  quench  such  a  fire,  water  is 
necessarily  poured  into  the  hold(fc).    And  in  the  Circuit 

(/)  The  Bona,  [1895]  P.  125  (C.  A.).  C'f.  Lowndes,  General  Average, 
B.  34.    So,  rule  vii.  of  the  York-Antwerp  Rules,  1890,  provides  tha* 

damage  caused  to  machinery  and  boilers  of  a  ship,  which  is  ashore  and 
in  a  position  of  peril,  in  endeavouring  to  refloat,  shall  be  allowed  in 
-general  average,  when  shown  to  have  arisen  from  an  actnal.  intenticHi 
to  float  the  ship  for  the  common  safety  at  the  riak  of  sach  dmm^ge." 

(g)  Stevens,  Average,  14;  Benecke,  Pr.  of  Indem.  187. 

(A)  Blaokett  v,  Boyal  Bxch.  Ass.  Cte.  (1832),  2  O.  &  J.  244;  see  alio 
9.  United  Ins.  Co.  (1802),  S  Jokomm,  N.  Y.  C5m.  178. 

(0  Stereos,  Avenge,  42;  Benedce,  Pr.  of  Indem.  243;  Achard  v. 
Ring  (1874),  31  I*.  T.  N.  S.  647;  Papayanni  v.  Grampian  SS.  Co., 
Ltd.  (1896),  1  Oom.  Oas.  448,  where  the  ship  was  scuttled  by  the  captain 
•ot  tiie  port.  The  Supreme  Court  of  the  United  States  held  in  Ralli  v. 
'Troop  (1894),  167  U.  S.  386,  that  there  could  be  no  general  average 
-claim  unless  the  act  of  scuttling  were  the  act  of  the  master,  and  don<e 
with  the  sole  object  of  saving  the  particular  ship  and  cargo.  See  ante, 
§  909,  n.  (0- 

(k)  Until  the  year  1874  the  practice  was  to  disallow  claims  for 
damage  done  by  the  water.  The  chang?  was  due  to  Stewart  v.  Wee.t 
India  Co.  (1873),  L.  R.  8  Q.  B.  88,  362.  Cf.  also  Schmidt  v.  RoyaJ 
Mail  Co.  (1876),  45  L.  J.  Q.  B.  646;  Aspinwall  v.  Merchant  Shipping* 
ijo.  (not  reported,  but  referred  to  in  Schmidt's  case);  Pirie  v.  Middle 
DodE  Go.  (1881),  4  Asp.  M.  L.  C.  388;  and  Whiteeross  Wire  Go.  v. 
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Court  of  Appeals  in  America,  damage  to  cargo  caused  by  tbft 
mba^bKj  AoodingiQl  m  tltnoded  sleaaer,  fa  ofdar  to  ptmrnt 
A  totel  loss  from  poundmg  upon  a  reef,  was  held  to  be  a 
gftteral  average  loss  (Z) ,  But  in  a  case  where,  in  order  to 
mtmgmatk  a  fire,  tieam  wis  tamed  i&to  the  hM,  and  it  ira$- 
inqmnUe  to  dMiigsiih  between  the  damage  due  to  the- 
accidental  fire  and  the  additional  damage  occasioned  by  the 
application  of  the  steam,  it  was  held  that  no  ease  genetal 
amage  wae  made  out  (m) . 

^  WT.  Whm  the  riiip  is  voluntarily  run  ashore  to  avoid 
Tolimtory  Capture,  foundering,  or  shipwreck,  and  is  afterwards  recovered 
^^1^^^^*  so  as  to  be  aUe  to  pecfom  hw  TOTSge,  the  loss  resulting  from 
^^1^  the  steiidiBg  was  eonaideved  by  most  of  the  earii  w 
9ps«i^iB  be  a  matter  for  contribution.  Emerigon,  after  exhausting 
all  the  learning  that  could  be  collected  on  the  subject 
when  he  wrote,  thns  gives  the  leaalt  dt  the  anthcMnties  he 
oites  (ft) :  *'  It  sometimes  happras  that,  in  order  to  escape  aa 
enemy^  or  to  avoid  shipwreck,  the  ship  is  intentionally  run. 

Savill  (1882),  8  Q.  B.  D.  653.   The  Ydatory  of  the  eontrovenj  oa  thiv 
subject  is  folly,  given  in  Lowndes,  Gen.  At.  $  18.    The  pnetim  of 
English  avenge  adjusters  ia  not  to  aUow  eoatrilintion  in  respect  of 
the  water  damage  done  to  packages  which  were  on  fire  at  the  time* 
when  the  water  was  thrown  on  them.    Yet  if  the  damage  by  fire  has 
not  rendered  a  package  valueless,  and  the  dainago  done  by  the  watier 
can  be  separately  asseaeed,  it  seems  more  in  accordance  with  principle 
to  allow  contribution  tlian  to  follow  the  present  practice.    See  the- 
remarks  of  Channell,  J.,  in  Greenshields  v.  Stephens,  cited  in  Lowndes,, 
Gen.  At.  6th  ed.  pp.  91,  92.    Under  the  York-Antwerp  Rules,  1890, 
r.  fii.,  past,  App.  C,  no  compenwtioii  is  made  for  damage  to  such 
pWf^fa—  of  a  Mk  cargo  or  ie  ssefa  aepMste  pMkages  as  have  been  on 
te.  Ia  Clrt<MfciiiMii  «.  fSteghM,  [1M6]  1  K.  B.  61;  A.  O.  481,  the 

eontortiov  M  aU  1^  eoiteii  of  oae  iMli  eoMlteM  one  ''portioii'^ 
«f  a  Mk  mwg9  wm  lejeoled. 

(0  PlMlie  MaH  8S.  Cb.  ».  N.  T.  H.  It  B.  IGii.  Cb.  (1896),  74  Fed.. 

m.  M4. 

(«•)  BiMaiiee  Vmr,  Jm,  Oe.      N.  Y.  ft  O.  Kail  88.  Cb.  (1896), 
71  M.  S.  SIT. 

(«)  TlMte  aotlioriCki  are— OnMolaio  del  Mare,  e.  192,  193  (that  is^ 
llM  Itm  e.  ef  X.  Butane;  aae  Leii  Maiitimai,  Tel.  ii.  p.  166); 
Beesw  de  Bn^tei^  «.  M;  Aifa,  e.  76,  p.  817;  OMaregis,  Diie.  19^ 
Re>  ISy  Din*  4Mf  Ko»  0» 
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Mfptmmd  in  what  appeftis  to  be  the  least  dang^us  spot,  ^eet.  >a7> 
The  1<MB  tbeaee  arinag  is  a  general  avmge  loss,  because  its 

object  was  the  general  safety"  (o). 

The  rule  has  been  laid  down  in  the  same  way  by  Lord 
{Tentoiden  in  this  conntry  (p),  and  by  Chancellor  Kmt  in 

the  United  States  (g),  where  it  has  received  the  sanction  of 
several  decided  cases. 

038.  Stevensi  while  admitting  all  antiiority  to  be  against  GontroT«nqr 
him,  maintoined  the  contrary,  chi^y  on  the  ground  that  ^bj^. 
the  object  in  view  is  not  the  general  safety  of  the  whole 
adventure,  but  only  the  safety  of  the  cargo  purchased  by 
^^^^  dfifl^^TiMS^ioi^  0^  ^^^6  sluLjj^     *  ■ 

Benecke,  on  the  other  hand,  acknowledged  that  in  every 
base  but  one  the  loss  arising  from  voluntary  stranding  has 
9il  the  characteristics  of  a  general  avmge  loss—"  imminent 
danger,  voluntary  detmAinatioii,  and  a  sacrifice  ''(8) — ^but  in 
the  excepted  case — viz.,  where  the  situation  of  the  ship  at  the 
time  of  the  loss  is'  so  desperate  as  to  leave  no  altomative— 
he  tlioaght  the  loss  was  not  properly  genoU  av«»ge,  beeaiise 
the  stranding  was  inevitable,  and  therefore  not  voluntary. 

To  the  objection  of  Stevens  it  is  a  sufficient  answer  that 
the  intentiim  is  not  to  dertfoy  the  ship,  bat  to  pkoe  both  hm 
and  the  cargo  in  a  situation  of  less  peril,  and  that  the  loss  is 
therefore  voluntarily  incurred  for  the  common  benefit. 

Beoacke's  objeotioa,  in  the  case  supposed  by  him,  was 
eritioised  by  Arnould  (0  in  the  following  terms:  "  If,  indeed, 

I,  o.  xU.  s.  18,  pp.  405,  600. 
Sliippiiig,  S40,  Still  ed.;  p.  771, 14th  ed. 
ease  «Kf  Bmdhiuet  ».  GdauilMaii  Ina.  On.  (1812),  •  Mm- 
muk,  lSr'tiMga^  See  also  the  o4te  oawe  eiled  in  2  PhilUps,  ImL 

fl.  1313;  and  The  Star  of  Hope  (1869),  9  Wall.  20S.  Ia  Kmriok  it 
N.  1.  Trans.  Co.  v.  Ins.  CSo.  of  N.  A.  (1902),  118  Fed.  R.  307,  the 
master  ran  his  vessel  on  what  he  believed  to  be  sand,  bat  which  turned 
out  to  be  mud,  by  reason  whereof  the  ship  was  sabmerged  and  the 
cargo  damaged.  Adams,  D.  J.,  held  that  all  the  damage  was  g^ieral 
average.  On  appeal,  his  judgment  was  affirmed  (1904),  129  Fed.  S. 
1006;  194  U.  S.  637. 

(r)  Average,  34,  35.  («)  Pr.  of  Indem.  219. 

(0  2nd  ed.  p.  916. 
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the  act  of  stranding  be  in  no  degfee  the  result  el  Iramaoi 
•gencj,  tben,  ctf  comae,  eoMt  qticestio  ;  hat  if  the  will-of  man 
was  in  any,  even  the  least,  degree  contributory  thereto,  that 
is  all  which  is  required;  and  it  makes  no  differenoe  that  the 
pressure  of  ciimiiiistaiioee  was  sodi  as  to  prevent  that  wiU 
ficwa  being  reawmaUy  exerted,  except  in  one  particular  way. 
This  forced  volition  volonta  violentata  dair  accidmte  del 
pericolo  '  {u))  is  all  that  is  required  to  give  the  partj  making 
the  sMriioe  efaom  to  eonlribation.  Nothing  more  is 
requinte  than  that  the  act  of  man  should  have  co-operated 
with  the  violence  of  the  elements  "  (a;), 
^r^'^tey  ^  Pwctioe,  the  role  esUhtished  in  this  country  is  to 
©Mlttde  this  kind  of  loss  from  general  average  (y) .  Though 
the  point  has  never  been  expressly  decided  in  our  Courts, 
there  seems  little  doubt  that  they  would  hohi  in  oonfonnity 
with  the  great  body  of  fwevioos  aathoritaes,  that,  at  all 

(«)  Targa,  as  cited  1  Enierigon,  c.  xu.  ».  42,  p.  688.  And  of.  tiie 
opinion  of  the  Supreme  Court  of  the  United  States  in  The  Star  of  Hop« 
(1869),  9  Wall,  at  p.  233.  It  is  suiBcient  that  the  vessel  should  IwTe 
been  selected  to  sulfei-  the  common  peril  in  the  pUoe  of  the  whole  of 
the  associated  interests.  And  the  fact  that  the  property  cast  away 
would  inevitably  have  perished  even  if  it  had  not  been  selected  to 
•offer  in  place  of  the  whole,  makes  no  diiforonce:  Sooamitb.  v.  The 
J.  P.  Donaldaon  (1884),  21  Fed.  R.  671. 

(«)^ "  Que  le  .fait  de  Thomme  ait  concouru  avec  le  cus  fortuit  1 
B»erigon,  c.  idi.  ■.  42,  p.  588.  Tlie  case,  in  fact,  exactly  falls  within 
ttftt  eteM  of  aeiMwe  vUdi  the  whi^Mtic  philosophy  designated  as  mixed, 
i^.,  nther  voiwduy  tbM  involnntMy,  though  partaking  of  the  nature 
ofb^.  ltaAiiitott^into««tingoftheqB*ttionof  fwe-wiU,expr^^^ 
instances  jettuoM  (rir  i,  r^k  lifkk^^  m  fiOling  within  li» 

elMB  of  aetioia  iliat  oa|^  nAer  to  be  called  f^tary  timn  invohintary , 
beoaose,  although  no  one  would  resort  to  them  nidew  fofoed  by  eirown- 
stances,  yet  they  are  objects  of  choice  at  the  time  they  are  rewlTed 
on,  and  the  necessary  steps  taken  towards  etarjuig  than  into  efaeit 
are  acts  of  free  volition:  Ethics  lib.  iii.  c.  i. 

(y)  Baily,  General  Average,  41,  75,  76.  One  of  the  Rules  of  Prae- 
tioe  adopted  by  the  Association  of  Average  Adjusters  declares  that 
« the  custom  of  Lloyd's  excludes  from  general  average  all  damage  to 
resulting  from  a  voluntary  stranding.  This  rule  does 
not  neecHnrily  eselnde  soch  damage  as  is  done  by  beaching  or  scuttling 
•  ^      ertingaiah  the  fire."    Nevertheless,  another  of  the 

^f"^^  ^*«mage  caused  to  machinery  and  boUers  of  & 

^^^"^  ifewal  in  entevoutini^  to  leioat  for  the  common  safety,  when 
M  iatovHto  are  in  p«ril,  he  wSkmrnt  in  gcoiiml  mmn^** 
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mmU,  where  the  ship  is  subsequently  recovered  after  a  Sect.  938. 
voluntary  stranding:,  so  as  to  be  able  to  pursue  her  voyage, 
the  loss  arising  there  t'loiii  gives  a  claim  to  a  general  average 
contribution.  f 

939.  Where,  how  e\  er,  the  ship  is  lost  in  consequence  where  the 
of  the  stranding,  but  the  cargo  saved,  does  that  wliich  is  J^e^SJSS^ 
so  saved  contribute  in  general  averaige  for  the  loss  of  the  J^^^'^* 

fillip^  th^Jjy 
This  is  a  question  on  which  there  has  been  a  great  contribntkm? 

diversity  of  opinion  among  legislators  and  jurists  {z).  The 

lioman  law  pi  ovided  generally  that  the  goods  saved  should 

not  contributes  for  the  loss  of  the  ship.    Amissce  navis 

,dmmum  eoUatumis  comortio  mm  sardatur  per  eos  qui 

merces  sms  naufraf/io  liberaverint  (a) .    Voet,  however,  in 

commenting  on  this  passage,  expressly  says:  "  That  if  the 

ship  be  voluntarily  run  ashore  for  the  common  safety, 

and  thus  has  perished;  the  goods  being  saved,  eontributkm 

isdue"(&). 

The  Consolato  del  Mere  ((j),  in  case  of  the  ship's  being- 
wxeoked  {brm)  by  th©  voluntary  stranding,  provides  that 
the  ffoods  saved  shall  contribute  for  the  (kmage  done  to  tho 
ship . 

The  case  is  not  expressly  provided  for  by  tho  other 
mediaeval  sea  laws. 

Emerigon,  aft«r  laying  clown  the  general  doctrine  that  in 
case  of  voluntary  stranding  the  goods  saved  contribute  for  the 
daiwige  dime  to  t^e  ship,  adds  to  it  this  limitation:  Provided 
always  that  the  ship  shall  have  been  set  afloat  again;  for  if 
the  stranding  be  followed  by  the  wreck  of  the  ship,  it  is  then 
gauve  qui  peut''  {d). 

(«)  See  an  elaborate  a<'.count  of  the  sta-te  of  the  question  in  Par- 
deesus,  Lois  Maritime«,  vol.  i.  p.  140,  and  vol.  ii.  p.  21.  See  c.  xii. 
Introduction  to  the  Consolato  del  Mare. 

(«)  Dig.  lib.  xiv.  tit.  2,  f.  5. 

(6)  Voetius  ad  Pandwt.,  loe.  oit. 

(c)  Cap.  192  of  the  Italian  translation;  cap.  150  of  tlie  CUnbn 
original;  Pardessus,  Loia  MaritimeB,  vol.  11.  p.  167. 

(d)  1  Emerigon,  c.  xii.  s.  41,  p. 
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%nkei5jlioek  disapproves  of  thk  doolrme,  and  hMa 
tbo  km  <^  the  Mp,  like  Ibe  km  of  her  tackle,  is  a  general 
avmge  loss,  where  she  has  been  sacrificed  by  a  voluntary 
stranding  for  the  common  af^efy  (e). 

"^^^  question  was  for  some  time  variously  decided  in 
UaMSteto..  the  American  CW8»  until  it  WW  inatty  set  at  wet,  in  1839, 
hj  die  jodgmeDt  of  the  Supreme  Court  of  the  United  States, 
ddivered  by  Story,  J in  the  case  of  the  Columbian  Insurance 
Compan}  v,  Ashby  (/),wherdn,  after  an  examination  of  aU 
the  karningr  on  1^  subject  horn  the  Digest  downwards,  it 
was  dedded  diat  a  voluntary  stranding,  followed  by  &  total 
loss  of  the  ship,  but  with  a  saving  of  the  cargo,  ctmstitntes, 
when  designed  for  the  genml  salefy,  a  elear  case  of  general 
mven^  In  whii^  the  ownm  of  the  cargo  are  liable  to 
contribute  for  the  loss  incurred  by  the  ship  and  freight  (g). 
The  facts  of  the  case  w&k  these: —The  brig  "Hope," 
«^         ChfiMipsabi  Bay,  found  ^  weather  too  bad  to 
IMweed  to  sea,  and  bore  away  for  a  projecting  headland  in 
the  bay,  called  Sewell's  Point,  where  she  anchored,  (kk  the 
second  and  foUowiag  day  the  gale  iamased  in  violence;  the 
Wg  dragged  her  anch<m  from  time  to  time,  till  finally  she 
struck  on  the  shoals,  and,  her  head  swinging  round,  brought 
her  broadside  to  the  wind  and  a  heavy  sea.  In  this  aitmition 
the  captain,  finding  no  other  possible  dianoe  of  saving  the 
«hip  and  cargo,  and  preserving  the  lives  of  the  crew,  slipped 
his  cables  altogether,  and  ran  the  brig  ashore,  as  ^  np  the 
beach  as  possible,  whero,  alter  the  almi,  she  ims  kft  hi^ 
•nd  dry,  and  there  was  no  poseibiHty  of  getting  her  off. 
The  cargo  was  saved.    The  Court  held,  that  the  owners  of 
the  cargo  were  bound  to  contribute  to  the  owners  of  the 

(e)  Qucestionos  Privati  Juris,  lib.  iv.  c.  22. 

r.ulil  ^r^^^'  ^'  ^'^^^      ^^^""^  Traders'  Ins.  Ca., 

LISWJ  2  Q.  13.  356,  362,  Bigham,  J.,  said  that  Jie  believed  the  Engligii 
tow  to  be  tiie  Mme  as  that  laid  down  in  this  case  by  Story,  J. 

(y)  a— eeUor  Kent,  who  as  a  judge  had  elaborately  expressed  a 
tfWwial  lyion  (in  ilM  omo  of  Bradhurst  v.  Columbian  Ins.  Co.), 
«  if!i  flSIf'*'"^*™**  tfc©  kw  to  have  been  finally  settled  in  thj 

Halted  Stetei  hf  the  jadgmait  «f  Stoiy,  J.  See  3  Kent,  Com.  239,  note 
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ship  and  freight  for  the  loss  upon  both  interests  caused  by  ^ 
the  stranding. 

In  the  course  of  a  very  elaborate  judgment,  Story,  J 
thtts  stater  sueoinotly  the  grounds  of  the  decision:—"  The 
intention  is  not  to  destroy  the  ship,  but  to  place  her  in  less 
peril,  if  possible,  as  well  as  the  cargo.  The  act  is  hazardous 
to  the  ship  and  cargo,  but  is  done  to  escape  from  a  more 
presdng  danger:  it  is  doStte  for  the  common  safety;  and  if  the 
salvation  of  the  cargo  is  accomplished  thereby,  it  is  difficult 
to  perceive  why,  because,  from  inevitable  calamity,  the  danger 
has  exoeeded  the  ecpaotation  or  intentimi  of  the  parties,  the 
whole  sacrifice  should  be  borne  by  the  shipowner,  when  he 
has  thereby  accomplished  the  safety  of  the  cargo  "  (A). 

941.  In  this  country  there  has  been  no  judicial  decision  on 
the  point.  Amould  (i)  appears  to  have  regarded  ihe  prin- 
ciple established  in  the  judgment  just  referred  to  as  correct. 

The  whole  question  of  voluntary  stranding  has,  however,  Lowndea' 
been  exhaustively  discussed  by  Lowndes  (k)    Not  only  are  J^^ay 
the  argumoits  on  all  sides  catfefnlly  explained  md  considmd  ^tM^* 
in  his  treatise,  but  there  is  an  interesting  history  of  the 
iDontroversy  during  the  early  part  of  the  nineteenth  century, 
showing  especially  what  was  the  old  practice  at  Lloyd's, 
and  how  the  practice  was  changed  in  deference  principally  to 
the  arguments  of  Stevens  so  long  ago  as  1813.    And  the 
views  of  Bmiecke,  Amould,  and  of  the  American  Courts  are 
also  icarefuUy  weighed.    It  is  impossible  here  to  do  very 
much  more  than  briefly  summarise  the  conclusions  arrived  at. 

The  ground  may  be  cleared  by  pointing  out  that  Lowndes  intimate  loes 
fails  to  see  any  principle  by  .which  the  ultimate  loss  of  the  ^i^j^J^jS^griai. 

(A)  This  ease  is  well  werHi  oonsiiltiiig  in  tiie  original  report.  Those, 
lioirew,  who  have  not  tiie  means  of  so  referring  to  it,  will  find  the 
jiidgmeBi  of  Stovy,  J.,  given  at  length  in  the  2nd  ed.  of  Phillips,  Ina. 
vol.  ii.  pp.  (Not  given  in  the  M  or  4th  ede.,  see  vol.  ii. 

8.  1313.) 

(0  2nd  ed.  p.  919. 

(k)  General  Average,  §  36.  The  question  whether  the  ultimate  loss 
of  the  ship  makes  any  difference  is  more  particularly  dealt  with  in 
pp.  166— 168«  5th  ed. 
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vessel  should  be  allowed  to  make  anj  difference  to  the  right 
to  €Oiitcibiitio&.  JiM^  Gafver  {I)  agme  iii  this  view.  So 
do  the  premil  edilon. 

Dealing  with  the  general  question,  Lowndes  classifies  the 
cases  of  voluntary  stranding  which  may  arise  imder  three 
dmnons:  (1)  Where  it  is  ocrtaia  thatHie  vessel  must  ground 
scMnewlim,  and  the  master  selects  the  place  whore  she  will 
suffer  the  least  hurt:  (2)  Where  it  is  certain  that  the  vessel 
must,  unless  stranded,  be  lost,  owing,  howevw,  to  tlw 
imminence  of  sme  otbw  peril  than  that  of  stranding,  such 
as  that  of  sinking  in  deep  water,  burning,  capture: 
(3)  Where  the  vessel  is,  from  some  cause  or  other,  in  great 
danger,  b«t  loss  is  not  osftoin.  The  first  ease  Lowndee 
regards  as  ooe  not  involving  any  sacrifice,  because  no  part 
of  the  ship  or  cargo  is  in  a  worse  position  or  exposed  to  a 
greater  peril  by  being  placed  on  a  mdi  et  smooth  bed,  rath^ 
than  (m  one  rodder  or  more  onevm  or  more  exposed  to  the 
weather.  For  this  reason  he  would  not  allow  contribution. 
The  second  case,  and  d  fortiori  the  third,  he  regards  as 
of  saiaifioe,  Inr  whieh  eontribntiMi  should  be  niade. 


Theediton*       USL  It  is  submitted  that  Lowndes' leHm  for  not  alkHirmir 

new.  •»     •  • 

eoiitnbatio&  in  the  first  class  of  cases,  viz.,  that  nothing  is 
placed  in  a  worse  position  than  before,  is  unsound.  The 
same  argument  might,  indeed^  be  used  in  manj  undoubted 
eases  of  geiiml  average  to  negative  any  right  of  contribu- 
tions; e.g. J  when  a  ship  is  on  fire  at  sea  and  Avill  inevitably 
be  burnt  unless  the  fire  is  checked.  The  fact  that  some 
was  tmavoidable  does  not  neeefsunly,  as  ew&i 
Lowndes  admits,  prevent  the  actual  stranding  from  being 
voluntary;  and  it  is  difficult  to  see  why  the  principle  of 
general  avmge  should  not  i^ply  when  a  ship  has  been 
deEbemtdy  ran  adbore  to  avoid  a  worse  mishap,  and  one 
part  of  the  property  at  risk  has  thereby  been  lost  or  damaged 
and  the  rest  placed  in  safety.  As  pointed  out  by  another 
modboi  vmler  (m),  the  diffieoky  seems  to  be  one  net  so  much 

a>  Gftniige  lif  8«ii»  ».  ^7.      (m)  IfoArthw,  lUr.  Im.  IM,  aoto. 
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of  principle,  as  of  the  application  of  the  principle  to  circum-  Sect.  942. 
sta^ices.  It  may  often  be  a  nice  que^on  of  fact  to  determine 

whether  in  a  particular  case  the  stranding  was  a  voluntary 
one  (n).  And  a  further  nice  question  may  often  arise,  as 
to  the  eatoit  to  which  a  vessel  has  bemi  sacrificed  by  the 
stranding.  Clearly  only  the  damage  due  to  the  stranding 
should  be  contributed  for;  her  condition,  therefore,  before 
she  was  run  adMire  must  be  tak&a  into  acoount.  If  at  this 
time  die  was:  virtually -a  wim>k,  it  appears  that  the  damage' to 
be  contributed  for  should  be  little  or  nofhing  (o) .  But  the  • 
existence  of  difficulties  of  fact  such  as  these  is  not  a  conclusive 
arguiMi^  against  the  adoption  what  appears  to  be  die 
true  principle. 

As  to  the  actual  practice  followed,  we  have  already  noticed 
that,  exeept  in  tho'  ease  of  fire,  adjustm  of  this 

country  allow  no  genml  avmge  omiilEution  for  damage 
resulting  from  a  voluntary  stranding.    The  York-xlntwerp  York- 
Eules,  1890  (p),  seem  to  steer  a  middle  course  between  the  ^[^^ 
English  ^netiee  and     view  expressed  in  oar  text. 

Foreign  codes  appear  to  be  generally  in  accord  with  the 
principle  here  supported  (g) . 

943.  Having  ^ummtod  those  cases  of  g^eral  avmge  Geuerai 
loss  which  arise  out  of  sacrifices,  we  will  now  proceed  to  i^^^. 
consider  those  which  are  founded  on  expenditures.  Scpen^u«7 

The  same  principles  apply  to  cases  of  general  average 

common 


(»)  As  to  wiiftt  amoants  to  a  voluntary  stranding,  see  The  Star  of  General 
Hope  (1869),  9  Wall.  208  (United  States  Supreme  Gbnrli);  and  cf.  pniM»pl«sthe 

Shoe  V.  Low  Moor  Iron  Co.  (1891),  49  Fed.  B.  252. 

(o)  See  Shephei-d  t\  Kottgen  (1877),  2  C.  P.  0.  678,  585. 

(p)  Rule  v.:  "  When  a  ship  is  intentionally  run  on  shore,  and  tho 
circumstances  are  such  that  if  that  course  were  not  adopted  she  would 

inevitably  sink,  or  drive  on  shore  or  on  rocks,  no  loss  or  damage  caused 
to  the  ship,  cargo  and  freight,  or  any  of  them,  by  such  intentional 
running  on  shore  shall  be  made  good  as  general  average.  But  in  all 
other  cases  where  a  ship  is  intentionally  run  on  shore  for  the  common 
safety,  the  consequent  loss  or  damage  shall  be  allowed  as  generaJ 
average." 

(q)  See  Lowndes'  Appendices.    The  Belgian  rule  is  apparently  the 
«•  ttai  of  the  Yorit-Antwerp  Bules:  Lowndee,  5th  ed.  p.  460. 
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expenditure  as  to  those  of  general  average  sacrifice,  and  ia 
«^nebotiiM  particukr  (1)  the  eaqpaidituie-mttrt  have  brai  of  ui  eidx»< 
MflrileM  mi.  OfdinMy  mitiure,  that  k  to  say,  something  more  than  one  of 
But  in  caaeof  ^^^^^  ordinary  disbursements  which  are  necessary  for  keeping 
^Miifliiwi"  ^  ^  pi'op^  condition  to  transport  the  owgo;  and 

tino^oM  (2)  the  ipwiditBre  moat  he  dae  to  a  volatefy  act  in  the 
^^^^  iwtiiie  of  a  eaerifioe  ibade  for  the  preservation  of  ship  and 
cargo.  It  should  be  borne  in  mind,  however,  that  there  is 
tUi  ptooliaiity  in  eaaea  ftxpenditore^  i.e^  that  aa  njt^di" 
:  Ime  as  Buok  k  not  neooasarily  made  in  oider  to  save 
anything;  that  which  procures  safety  is  usually  the  prior 
adoption  of  some  extraordinary  measure,  which  involves  ox 
leads  to  eoqMiiditiire  pot  of  the  ocmuBOii  oomse  beoanse  the 
messnre  itself  was  ont  of  the  oonunon  course.  Instead  of 
dividing  general  average  losses  into  sacrifices  and  expendi- 
tures,  it  woukU  as  Lowndes  (r)  points  out,  be  man  aoeuato 
to  mj  a  genml  aterage  loss  must  he  the  molt  of  a 
samfiee,  which  may  either  be  of  the  cargo  or  ship,  or  may 
consist  in  the  adoption  of  some  extraordinary  course  leading 
to  an  imaeased  0Efmm.  In  deslkig  tfaeielote  with  extra- 
<»dinary  expenditures,  we  do  not  consider  whether  the 
expenditure  itself  was  incurred  for  the  joint  safety  of  ship 
and  cargo,  but  whether  the  extraordinazj  oonne  whii^  led  to 
^  expoiditiiie  was  adopted  for  that  purpose. 

l!be  exptadt*     iM.  Another  pcint  to  be  specially  noticed  in  dealing  with 

Sctlj°diie^to  extraordinary  expenditures  is  that  the  particular  item  of 
the  general     eixpenditure  for  which  oontadbution  is  claimed  nuist  flow  horn 

mwenge  aet.  * 

the  eartiautdinsry  measore  of  saerifioe  adopted,  as  eftect  flows 

from  cause.  This  matter  was  discussed  in  Svendsen  v. 
Wallace,  where  the  question  was  as  to  what  items  should  be 
allowed  as  items  of  a  general  average  exp^ditnze,  idiidh  had 
been  inenned  at  a  time  when  the  hour  of  danger  and  sacrifice 
was  over.  Only  those,  said  Bowen,  L.  J.  («),  which  can  be 
shown  to  be  part  of  the  loss  entailed  by  some  antecedent  act 
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The  general  rule,  applicable  alike  to  sacrifices  and  expen- 


dkofes,  k  that  tinose  losses,  and  those  only,  are  recoverable  General 

rule  as  to 

as  general  average,  which  are  the  direct  consequences  of  a  losses  and 
general  average  act.  Thus,  according  to  Ulrich,  general  S^J^^JSi 
average  includes  all  damage  or  expense  which,  though  ^^^^^^^ 
not  to  be  foresee,  stands  to  the  sacrifice  in  the  relation  of 
effect  to  cause,  or,  in  other  words,  was  its  necessary  conse- 
quence (^).  An  example  of  this  principle  is  given  in 
"  Abbott  on  Shipping  "  (u)  in  a  passage  cited  with  approval 
by  Cresswell,  J.,  in  Hallett  v.  Wigram(a?).  "So  if  to 
avoid  an  impending  danger,  or  to  repair  the  damage  occa- 
SHMBfid  by  a  storm,  the  ship  he  compelled  to  take  refuge  in  a 
port  to  which  it  was  not  destined,  which  it  cannot  ent^ 
without  taking  out  a  part  of  her  cargo,  and  the  part  taken 
out  to  lighten  the  ship  on  this  occasion  happen  to  be  lost  in 
the  barges  mployed  to  convey  it  to  the  shore,  thk  loss  also 
being  occasioned  by  the  removal  of  the  goods  for  the  general 
benefit  must  be  repaired  by  general  contribution  "  (^). 

MS.  (hke  of  the  most  difficult  questions  in  connection  widi  BmI  of  zefugt- 
general  average  expenditure  is  as  to  the  incidenc?  of  expenses 
occasioned  in  consequence  of  the  necessity  of  taking  a  ship 
into  a  port  of  v^i^  whether  for  rq[>air8  or  for  shelter 
merely.  There  are  several  points  in  relation  to  this  subject 
which  cannot  yet  be  said  to  be  finally  determined  (2;). 

(0  Ulridi,  Graate  Wmrti,  p.  S,  cited  with  approval  by  Bigfa«n,  J., 
fn  Angio-Ainpeitftiiie  live  Stoek  Agenej  r.  Temperley  SMpping  Co., 
[1899]  2  Q.  B.  403,  410,  and  by  Bailhache,  J.,  in  Austin  Friars  SS.  Co. 
V.  Spillers  &  Bakers,  [19U]  1  K.  B.  at  p.  896;  affirmed  in  C.  A.  [1915] 
3  K.  B.  586. 

(m)  5th  ed.  p.  346,  14th  ed.  p.  »57. 

(ip)  19  L.  J.  C.  P.  281 ;  9  O.  B.  580. 

(y)  In  McCall  v.  Houlder  (1897),  2  Com.  Cae.  129,  Mathew,  J., 
applied  this  doctrine  so  as  to  make  shipowners  liable  to  contribute  in 
respect  of  damage  to  cargo  occasioned  by  sea-water  which  had  found 
its  way  into  the  vessel  througli  a  broken  air-pipe  while  the  vc&sel  was 
tipped  for  repairs  to  her  propeller,  although  nobody  knew  that  the 
air-pipe  was  bn&en  when  tiie  vessel  was  tipped. 

(s)  In  pmelaoe,  the  importanoe  of  tiie  snbjeoi  is  hardly  conunen- 
tniite  wi^  its  diflevUles.  flili  is  due  to  the  prevalence  of  the  cnstom 
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Assuming  that  a  vessel,  in  oonMqoeiioe  of  iiijiirk*  mis* 
teined  at  is  oUiged,  lor  tlie  sftletf  «id  preMYation  <^ 
diip  and  cargo,  to  put  into  a  port  of  refuge,  expense  may  be 
incurred  in  entering  the  port,  while  there,  and  in  leaving  it, 
wMeh  may  be  bmfly  Munafifled  as  Mlowa:— 

1.  Ikpense  of  making  and  entering  the  port. 

2.  Expense  of  unloading  the  cargo. 

3.  fkpeBse  ef  wmtAemamg  the  e«rgo. 

4.  Ezpenae  ef  repamng  damage  to  the  vefliel. 

5.  Expense  of  re-shipping  the  cargo. 

6.  Expense  oi  leaving  port,  outwaid  dues,  &c. 

7.  EiqpMue  of  owir'a  wages  and  provnnoiis  while  in  port. 
Perhaps  the  best  way  of  indicating  the  difference  in  prin- 
ciple between  the  various  views  on  the  subject  generally  will 
be»  before  imemmM^  mtk  ol  the  above  heacb  of  ^penditiira 
aevttaHy,  to  refer  diortly  to  the  history  of  the  controversy. 

MnMoff  9i6.  Until  about  the  year  1878,  it  had  been  for  a  long 
amongst  time  the  practice  of  English  average  adjusters,  in  adjustiiig 
C^SX  in  OMSi  idm  diq^  had  put  ^ 

l^be  eM^emm  of  potting  into  port,  and  of  discharging  the 
cargo,  as  general  average,  the  expense  of  warehousing  it  as  a 
particular  charge  on  the  cargo,  and  the  exptrnm  of  the  re- 
MfmmA  of  the  cargo,  outward  pilotage  and  pwt  charges, 
and  odl^  expenses  incurred  in  order  to  enable  the  ship  to 
proceed  on  her  voyage,  as  a  particular  charge  on  freight. 
Whether  the  neooMity  of  pi^tuig  into  port  was  iteelf  due  to  a 
prior  general  average  act,  or  to  particular  average  loss  or 
damage,  or  otherwise,  was  not  deemed  to  be  a  material  con- 
sideration; in  all  cases  the  expenses  above  relened  to  wife 
lintilariT  trailed.  * 

In  1876,  however,  an  eminent  average  adjuster  promul- 

«f  Inaertiag  into  eontracis  of  carriage  a  provision  whereby  genesral 
amig»  k  to  be  Milled  im  aeoordAiioe  wilh  York-Antwerp  Rules.  See 
AppcailK  C,  nits  x.,  xi.  mad  »i.  TImm  nilee  are  much  more  liberal 
la  nsMtn  «f  gvMnd  vftnge  than  it  llie  law  of  ihiB  oonntry,  especially 
in  hmfiafs  ngutd  lo  Htm  piietnnitioa  «f  tiw  foyage  rallMr  Iban  the 
•Bitty  tf  the  ialwBt<i  m  Hm  orteioii. 
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gated  the  view  that  the  practice  above  described  was  wrong 
in  pfineiple,  and  that  all  these  expeBees  up  to  tiie  time  when 
the  ship  resumed  her  voyage  ought  to  be  adjusted  as  general 
average.  The  result  of  this  opinion  was  litigation  which 
took  shape  in  the  casea  of  Atwood  v.  Sdybr,  and  Svendsm  v. 
Wallace,  the  form^  case  reaching  the  Court  of  Appeal  in 
1880  and  the  latter  the  House  of  Lords  in  1885. 
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947.  In  conaequenee  of  these  decidons,  tJie  Mules  of  Alte»tioii  of 

Practice  of  the  Association  of  Average  Adjusters  were  altered  owix^^ 
to  their  present  form,  which  is  as  follows: —  sS»*1«d 
That  when  a  flli^>.pi^  into  a  port  of  refuge  in  ocMisequeooe  ^^^^  ^ 
of  damage  which  is  itself  the  subject  of  general  average,  and 
sails  thence  with  her  original  cargo,  or  a  part  of  it,  the  out- 
ward as  wdl  as  the  inward  port  chaiges  shall  be  treated  as 
genml  average,  and  when  caigo  is  discharged  for  the  pur* 
pose  of  repairing  such  damage,  the  warehouse  rent  and 
reloading  of  the  same  shall,  as  well  as  the  discharge,  be 
treated  as  general  average.    (See  Atwood  v.  Sdlar.) 

"  That  when  a  ship  puts  into  a  port  of  refuge  in  consequence 
of  damage  which  is  itself  the  subject  of  particular  average 
(or  not  of  general  avmge),  and  when  the  cargo  has  been 
diseharged  in  wmdqnmGe  of  moh  damage,  the  inward  port 
charges  and  the  cost  of  discharging  the  cargo  shall  be  general 
average,  the  warehouse  rent  of  cargo  shall  be  a  particular 
oharge  on  cargo,  and  the  cost  oi  reloading  and  outwaid  port 
eharges  shall  be  a  particular  charge  on  ^ight.  (See 
Svendsen  v.  Wallace.)" 

On  comparing  the  old  practice  with  the  new  rules  as  above 
set  forth,  it  will  appear  that  they  a^ree  in  including  under 
general  average,  under  all  circumstances,  all  expenses  incurred 
as  far  as,  and  including,  the  discharge  of  the  c^go,  and  that 
as  regards  sulisequent  expenses  they  agree  as  to  oaaiBs  where 
the  necessity  of  putting  into  port  is  occasioned  by  particular 
average  damage,  but  differ  as  to  cases  where  the  damage 
oceasioning  such  necessity  was  itself  the  subject  of  general 
average. 


em 
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points  that  arise  in  coniieetion  with  this  difficult  subject,  it 
maj  be  as  well  to  unburden  ourselves  of  those  which  may 
BOW  be  copiidacod  to  be  seltled  be^T^nd  ^  reach  of  coa- 

It  is  undoubted      that  whenever  the  ship  is  obliged  to  put 
of  irf^pT      into  a  port  of  refuge  for  the  safety  and  pres^vaUon  of  ship 
and  oaigOy  lifmew  maA  neeeinty  inaj  have  arisen,  all 
inward  expenses,  such  as  towage,  pilotage  and  harbour  dues, 
are  chargeable  to  general  average.  This  is  because,  from  all 
poinla  of  mw^  the  peifl  wbieb  ear  ee»cem$  neeeesitated  (he 
putting  into  port  must  also  necessarily  be  continuous  until 
the  port  of  safety  is  reached . 
^J^jf       It  is  abo  weU  estaUiahed  that  the  question  as  to  the 
ineideiiee  of  tiie  expense  of  tlie  repam  wiikli  made  it  neees* 
sary  for  the  ship  to  seek  a  port  of  refuge,  must  be  determined 
according  to  the  nature  of  the  damage  or  loss  which  rendered 
mmk  rapaiiB  neecanaiy.   if  siidh  daoMge  was  in  itself  a 
gwieral  average  loss,  the  cost  of  repairing  it  will  be  so  too. 
But  the  cost  of  repairing  damage  accidentally  caused  to  the 
■liip  hj  pirik  ol  the  sea  eaanot  gife  a  ebira  to  eontributioii» 
lor  to  pay  €ke  eott  of  saoh  repair  is  a  duty  imposed  on  tiia 
shipowner  by  the  very  contract  of  affreightment  whereby  he 
has  pledged  himself  to  maintain  the  ship  in  a  fit  state  for 
tiaiiq^<»rting  the  eargo  lo  its  dartination  (b). 

|«)  See  Sveadeen  v,  Wallace  (1884),  13  Q.  B.  D.  69. 
(ft)  Beaeafce,  P^.  of  Indflm.  194;  Amoold,  2iid  ed.  p.  922.   And  cl, 
HaUctt  V.  Wignun  (1860),  9  C.  B.  580;  19  L.  J.  C.  P.  281;  Waltiieir 
9,  ]lavn|aai  (1870),  L.  S.  8  fie.  110.  There  may  possibly  be  eso^- 
Hwael  cmm,  mt  'wkmm  ik  ie  aeensMy  for       pieoeralioa  ii  tbe  eargo 
im  a  pert  t^ere  tfMte  k  ao  plaee  wlme  it  eaa  be  ■tared,  ie  keep  it 
oa  boevd  dariaf  Ibe  ropalie,  whereby  €ie  eoot  ai  ibe  lepain  li  inereased. 
la  waA  a  eaw  extra  cost  in  doing  so  at  a  partionlar  -port  naght  hm 
general  aTorage.   Cf.  ibid.;  Svendaen  v.  Wallace,  13  Q.  B.  D.  at  p.  85, 
per  Bowen,  L.  J.;  McColl  v.  Hoolder  (1897),  2  GoiB.  Gas.  129.  It 
sometimes  happens  that  in  order  to  save  expense,  only  such  temporary 
repairs  are  done  at  a  port  of  refuge  as  will  enable  the  ship  to  complete 
her  voyage.    In  a  case  of  this  kind,  although  the  co3t  of  unloading  and 
warehousing  the  cargo  was  saved,  the  Court  of  Queen's  Bench  expressed 
a  strong  opinion  that  no  part  of  the  cost  of  the  temporary  repairs  oould 
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A  doiiht  did  onee  arise  on  this  point.    It  is  said  {c)  that 
the  douht  was  mainly  due  to  a  misconception  of  the  case 
of  Plummer  t?.  Wildman  (d).    From  Lord  Ellenborough's 
language  in  this  case  it  was  not  unfairly  inferred  that  the 
wde  estahliflhed  hy  the  case  was  that  the  expense  of  repairs 
done  to  a  ship  in  a  port  of  distress,  in  so  far  as  they  are  no 
more  than  just  sufficient  to  enahle  the  ship  to  keep  the  sea 
uBtil  ste  complied  h^  Te^age,  and  are  of  no  permanent 
benefit  to  the  ship  ultra  that  voyage,  give  a  claim  to  general 
average  contribution,  quite  irrespective  of  the  nature  of  the 
loss  whieh  iadiioed  the  necessity  of  n^airing.    In  this 
ooontry,  howevw,  FLmnmer  v.  Wildman  must  be  considered 
either  to  be  overruled,  or  at  all  events  not  to  be  an  authority 
for  the  rule  deduced  from  it  (e) .  In  Power  v.  Whitmore  (/)» 
a  case  decided  very  soon  afterwards,  by  the  same  Court, 
Lord  Ellenborough  referred  to  Plummer  v.  Wildman  as 
decided  on  the  ground  that  the  repairs  in  that  case  were 
tendered  neoeasary  by  a  saeriiee  of  part  of  the  ship  for  the 
general  safety  (p),  and  plainly  intimated  that  the  expense 


h«m  tihargtA  to  fenend  average:  Wilson  v.  Bank  of  Vietoria  (1SS7), 
L.  B.  2  Q.  B.  m. 
(e)  Arnoold,  2nd  ed.  p.  92S. 
(d)  (ISM),  S  ir.  ft  S.  482. 

(#)  See  per  WOde,  C.  J.,  in  HaUett  v.  Wignun  (1860),  9  C.  B. 
at  p.  603;  Lord  Campbell,  C.  J.,  in  Job  v.  Langton  (1856),  6  B.  &  B. 
at  p.  793;  Brett,  J.,  in  Walthewr  v.  Mavrojani  (1870),  L.  R.  5  Ex.  a,h 
p.  118;  Cleasby,  B.,  in  Harrison  v.  Bank  of  Australasia  (1872),  L.  R. 
7  Ex.  at  p.  50;  Bowen,  L.  J.,  in  Svendson  v.  Wallace  (1884),  13  Q.  B.  D. 
at  p.  90.  Sec  also  Wilson  v.  Bank  of  Victoria,  sapm,  n.  (I/).  In  the 
United  States  the  rule  laid  down  in  Plummer  v.  Wildman,  as  repoa-ted, 
has  been  followed,  and  temporary  repairs  of  particular  average  damage 
at  a  port  of  refuge  where  permanent  repairs  cannot  be  effected  are 
allowed  in  general  average  when  necessary  to  enable  the  ship  to  pro- 
seente  her  voyage:  see  Phillips,  s.  1800;  Lowndes,  6th  ed.  742;  Hobson 
r.  Lord  (1876),  82  U.  8.  887,  407;  Bowring  v.  Thiband  (1890),  42 
Fed.  B.  794,  796. 

if)  (1816),  4  M.  &  S.  141. 

(f)  This  explAnatioa  <^  Vhmmm  #.  WiMmaa  Mems  to  tiie  edit 
an  impossible  one,  nnkn  the  report  in  3  M.  Ac  S.  is  ei 
beginning  to  end.    A  more  probable  explanation  is  that  when 
Whitmore  was  heard,  Plummer  v.  Wildman  had  not  yet  been  repM 
and  that  Lord  Ellenborough  was  speaking  witii  an  imperfect  reeidleetioa 
of  the  case. 
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mm/kmrn.  of  repairs  can  only  be  a  subject  of  general  average  contribu- 
tion when  rendered  necessary  by  a  general  avearage  loss. 
Power  V.  Wbitamnre,  said  Amould,  appears  to  have  restored 
the  law  ol  TSngland  on  this  subject  to  that  which  on  principle 
seems  to  be  the  true  rule,  viz.,  that  the  expense  of  repairs 
rendered  necessary  hj  particolar  aTSiage  losses  sustained 
by  diip  does  not  give  a  <^aim  to  a  general  average 
contribution,  but  that  such  claim  can  only  be  sustained  when 
the  damage  to  be  repaired  was  in  itself  a  general  average 
'Im(A). 

Warehousing  So  far  there  is  little  diffieulty.  Bnt  as  regards  O^et 

********  items  of  expense  there  has  been,  and  still  is,  great  difference 
of  opinion,  and  it  becomes  necessary  to  consider  carefully 
what  are  the  prindpleB  established  by  Atwood  v.  SeUar  and 
SvisBdseii  9.  WaSaoe. 

In  Atwood  V.  Sellar  {i)  the  "  Sullivan  Sawin,'*  while  on  a 
voyage  from  Savannah  to  Liverpool,  encountered  such  severe 
weather  that  her  maater  was  eompelled,  ior  €bB  safety  of  ship 
and  eargo,  to>eiit  away  the  foretopmast.  The  vessel  in  con- 
sequence of  this  loss  had  to  put  into  Charlestown  for  repairs, 
in  order  to  effect  whidi  it  was  necessary  to  diwhai^  a 
portiim  of  the  oa^.  Aikee  the  repairs  were  completed,  the 
cargo  was  reshipped  and  the  vessel  proceeded  on  her  voyage. 
The  plaintiffs,  her  owners,  claimed  that  the  whole  of  the 
mpmmm  of  diseharging,  wan^ioasing,  and  reshipping  the 
eargo,  and  of  pilotage,  Ac.  in  leaving  the  port  were  general 
average  expenses.  The  defendants,  the  owners  of  the  goods, 
while  willing  to  treat  the  expense  of  discharging  as  goneral 
average,  and  themselves  to  bear  the  expense  of  warehousing 
as  particular  charges  on  the  cargo,  contended  that  the  subse- 
quent expenses  were  particular  charges  upon  the  freight.  The 
JjJ^t  of  Coort  of  Appeal  '(Bianiwdl,Baggallay,andTliesiger,  L.  J  J.) 
mlSiooA  V  ^^^^  favour  of  ihe  plaintiffs'  claim,  holding  that  it  came 
within  the  princjiple  underlying  the  whole  doctrine  of  gener4 


of 
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(h)  Subject  only  to  n.  (6),  supra. 

(0  (1880),  4  Q.  B.  D.  342;  6  Q.  B.  D.  286. 
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average  contribution— namely,  that  the  loss,  immediate  and 
oonseqnential,  eamd  by  a  sai»ifioe  for  the  bmiefit  of  cargo, 
«hip  and  freight,  should  be  borne  by  all.  It  was  argued  foe 
the  defendants  that  the  common  danger— i.e.,  the  physical 
danger  to  whiish  the  goods,  as  well  as  tiie  ship,  were  exposed 
—^was  at  an  end  as  soon  as  the  goods  were  unloaded,  and 
%hat  as  general  average  ceases  at  the  point  of  time  when  the 
common  danger  comes  to  an  end,  thm  could  be  no  g^eral 
average  liability  for  anything  that  took  place  after  the  goods 
were  put  out  of  the  ship.  The  Court,  however,  seems  to  have 
considered  that  under  the  expression  "  common  danger  '*  was 
included  not  mmlj  danger  threat^ing  the  physical  saf etyj 
of  the  ship  and  cargo,  but  also  the  danger  of  the  vessel  with; 
her  cargo  being  prevented  from  prosecuting  her  voyage. 
The  judgment  then  continues  {k):  The  g^ing  into  port,  the 
unloading,  wardioaaing,  and  reloading  of  the  cargo  and  the 
coming  out  of  port,  are  at  all  events  part  of  one  act  or  opera-' 
tion  contemplated,  resolved  upon,  and  carried  through  for  the 
eonmum  saf^y  and  b^efit,  and  properly  to  be  regarded  as 
oodtinnons.  The  shipowner  is  at  least  entitled  to  reship  the 
goods  and  prosecute  his  voyage  with  them;  and  the  expenses 
necessary  for  that  purpose,  being  ex  kypathesi  con8|Hnt 
upon  a  damage  voluntarily  incurred  for  the  general  bStH^ 
tage,  should  legitimately  be  the  subject  of  general  average 
contribution,  or,  to  use  the  language  of  Lord  Tenterden  in 
his  work  (m  shipping,  *  if  the  damage  to  be  repaired  be  in 
itself  an  object  of  contribution,  it  seems  reasonable  that  all 
expenses  necessary,  although  collateral  to  the  reparation, 
jshould  also  be  objects  of  contribution;  the  accesscnry  should 
Idilow  the  nature  of  its  ^ncipal.' "  The  earlier  authorities 
were  then  reviewed,  and  declared  to  be  unanimous  in  favour 
of  the  view  that  in  such  a  case  as  the  present,  at  any 
•rate  where  the  original  cause  of  loss  was  itself  a  voluntary) 
sacrifice,  all  the  expenses  claimed  in  the  action  were  a  matter 

* 

Jor  general  average  contribution. 


5  Q.  B.  D.  at  p.  809i 

26(2) 
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SvendflOi  9, 

WaUa^^e  in 
the  Court 

OpiniiMiof 

Ba^rgaBtrf 
li.  J. 


950.  The  facts  of  Svendsen  v.  Wallace  (I)  were  as> 
follows: — Norwegian  vessel  in  the  course  ol  a  voyage 
liiHii  Bai^;oQii  to  lAwpoel  ifcaag  a  dMogetwm  leak. 
oaptaiD,  in  order  to  save  ship  and  cargo,  took  refuge  in 
Mauritius  and  repaired  the  damage.  When  in  port  it  was- 
mtmmty  m  oider  to  npair  the  akap,  hut  not  otiiflfwise 
wmmmryj  to  kad  uid  wmhusnm  tlie  eargo.  [When  the 
repairs  were  completed,  the  cargo  was  reloaded  and  the  vessel 
continued  her  journey  to  Liverpool.  The  plaintiffs  w&ce  the 
iiiipewBfln,  and  bimiglit  ^Ldt  aetkn  aga^si  the 
cargo  for  a  general  average  contribution.  The  defendants 
admitted  their  liability  to  contribute  to  the  expenses  of  un- 
kMdifigy  ako  to  pay  tin  whxAd  d  the  waiehoose  rent:  but 
tb»  pkantiffi^  in  addidoa  to  wliat  the  defendants  admitted^ 
claimed  contribution  in  respect  of  the  reloading,  and  of  the 
port  charges,  {olotagey  and  otber  cUdma  sabaeqaent  to  the 
tiloadmg.  Lopea,  J.,  Mm  iHiqbi  ihe  aed<m  was  tried,, 
gave  judgment  for  the  plaintiffs  for  all  the  disputed  items  on 
the  authority  of  Atwood  v.  Sellar,  by  which  he  considered 
Uie  eMe  waafQ(f«med(«i).  Bat  tiiMi  dedwon  was  rovcrssJ 
hy  a  majority  off  tlie  Oonrt  of  Appeal  (w),  and  in  the  House 
of  Lords  (0)  the  decision  of  the  Court  of  Appeal,  so  far  aa 
it  declared  that  the  cargo-own^  was  not  liable  to  ocMititbiite 
towaida  ihe  reloading  exp«Mes,  was  affirmed.  The  odier 
points  raised  in  the  action  were  left  undecided  in  the  House 
of  Lords.  ' 

Tbe  indgm  m  the  Gonait  of  Appeal  Brdt,M.B.,uid 
Baggallay  and  Bowen,  L.  JJ.  Of  these,  Baggallay,  L.  J.,, 
adhered  to  the  judgment  pronounced  in  Atwood  v.  Sellar,. 
andy  \mog  ol  opinion  that  the  praneiidea  there  laid  down* 
a^died  to  the  ease  wisx  oonsideralion,  delivmd  a  dissrating' 
judgment  in  favour  of  the  shipowners'  claim  on  all  points.. 
It  is  important  to  notice  that  the  learned  Lord  Justice 


(0  (1883),  11  Q.  B.  D.  flS;  U  a  B.  D. 

(m)  11  Q.  B.  D.  616. 
(«)  13  Q.  B.  D.  69. 

(o)  10  i^p.  Om.  m. 
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emphatically  rejected  the  idea  that  there  was  any  materiality 
m  thd  disdncUon  drawn  betwe^  the  two  cases  as  to  the 
nature  of  the  injury  which  made  it  necessary  for  the  vessel 
to  put  into  port.  In  either  case  the  material  act  of  sacrifice 
is  the  act  of  patting  into  port,  however  the  necessity  of 
doing  so  mity  have  arisen  (p). 

952.  The  opinions,  however,  of  Brett,  M.  R.,  and  Bowen,  Opinions  of 
L.  J.,  were  to  a  different  effect.    The  basis  of  both  judg-  Sja^JJ^^* 
ments  was  the  d^niti^  of  g^end  avm^  by  Lawraice,  J . ,  i'*  * 
in  Birkley     Presgrave  {q) :  **  All  loss  which  arises  in  conse- 


quence of  extraordinary  sacrifices  made  or  expenses  incurred 
for  the  preservation  of  the  ship  and  cargo."  Accepting  tiiis 
critwion,  both  kamed  judges  (r)  pimoeeded  to  show  that  by 
£nglish  law,  which  differs  herein  from  that  of  America  and 
the  Continent,  a  general  average  sacrifice  must  consist  of  an 
act  dime  at  a  time  when  both  ship  and  cargo  wem  in  petii, 
and  for  the  preservation  of  both  from  such  peril — a  statement 
of  the  law  which,  as  we  have  seen  {s),  agrees  with  the  defini- 
tioii  of  a  general  average  act  in  sect.  66  (2)  of  the  MaiiM 
Insuranee  Act.  The  proposition  put  forwaid  on  bdialf  of 
the  plaintiffs,  that  it  was  sufficient  to  show  that  the  object  of 
the  sacrifice  or  of  the  expenditure  was  "  the  benefit  of  the 
whok  advetttoie,"  was  eiqpcessly  disapproved  {t), 

"  Exceptional  cases,"  said  Bowen,  L.  J.  (u), such  as  those  ^Ptwaerva- 
suggested  in  the  judgments  delivered  iu  Job  v.  Langton  (x)  ^SSSl^^' 

(p)  Per  Baggallay,  L.  J.,  13  Q.  B.  D.  at  p.  81.  A  similar  vii«r 
was  expressed  by  Lopes,  J.,  in  the  Queen's  Bench  Division  (11  Q.  B.  D. 
at  p.  617),  and  these  opinions  have  never  been  expressly  dissented  from, 
though  Brett,  M.  R.,  and  Bowen,  L.  J.,  do  appear  to  have  thought 
that  there  might  be  some  justification,  on  the  score  of  established  usage 
or  otherwise,  for  the  distinction.  See  13  Q.  B.  D.  at  pp.  80,  95.  In 
the  House  of  LoMs  the  point  was  noticed,  but  no  opinion  was  expressed: 
10  App.  Cas.  at  p.  420. 

iq)  (1801),  1  East,  220. 

(r)  Brett,  M.  B.,  at  pp.  72—76;  Bowen,  L.  J.,  at  pp.  84--87. 
(•)  JMte,  $  906. 

(0  18  Q.  B.  D.,at  p.  74  (Brett,  M.  B.),  at  p.  85  (Bowwb,  I*.  J.). 
(«)  Ibid,  pw  85. 
(»)  (1855),  8  B.  ft  B.  m. 
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and  Walthew  v.  Mavirojaiii  (y),  may  be  imagined  in  which  the 

]M>i^"i«Mfit  "^^^  ^  ^  ^  ^  ^  safety  of  the  common 
aiihm  commercial  enterprise  would  be  almost  convertible  terms: 

and  with  reference  to  such  cases  it  is  possible  to  conceive  that 

expmwa  aftar  the  ship  and  cargo  w^  in  safely  from  tlie  sea 

mighty  on  tiie  groond  of  a  phjsiedi  danger  common  to  both^- 

be  brought  into  general  average.    But  (exceptional  cases 

apart)  it  is  not  snflicient^  according  to  l^'^nglii^  law,  that  an 

ezpenditme  slioQid  have  been  made  to  ben^t  both  cargo- 

liwner  and  shipowner." 

953.  Starting  from  this  standpoint,  both  judges  declare 
that  when  onoe  ship  and  cargo  in  a  position  of  physical 
safety,  'timem  can  be  no  f nHlier  ImbiHty  for  general  average^ 
unless  it  can  be  shown  that  a  subsequent  expenditure  was  a 
necessary  consequence  of  a  prior  general  ayerage  act  (2^)1  and 
tibey  maintain  that"  every  kern  daimed  most  be  i^Mcifioally 
dealt  with  by  application  of  the  principles  laid  down  to  the 
particular  circumstances  of  the  case.  The  cost  of  unloading 
will  be  a  genml  average  saonfioe  ''if  neoessary  for  the 
mmmm  preservatiim  of  ship  and  cargo  otherwise  it  will 
not  in  itself  amount  to  a  general  average  sacrifice  at  all,  but 
it  may  nevertheless  be  prop^ly  included  as  a  snbject-matt^ 
of  ccMilTib^ion  whenever  the  expenditore  is  directly  caused 
by  some  antecedent  act  of  general  average  sacrifice." 

^^■iiiiiitioB  "  '^^^  goods  having  been  landed  (a),  there  is  an  end  of  all 
of  ahi]^  and  danger  ocMBBMQ  to  shi^  and  cargo.  The  contest  between  the 
to^oan any^  parties  in  the  preset  instance  turns  wholly  on  items  of  ex- 

(y)  (1870),  L.  R.  5  Ex.  116. 

(«)  This  is  in  reality  rather  Lord  Justice  Bowen's  way  of  pattii^  tbB 
ease.  Brett,  M.  R.,  says  that  in  order  to  justify  liability  for  such 
subsequent  expenditure,  the  act  entailing  such  ezpendituro  must  be 
shown  to  be  "  part  of  another  act  which  is  a  general  average  act "  (IS 
Q.  B.  D.  at  p.  77).  He  then  enunciates  the  opinion  that  whenever 
a  ship  goes  into  port  to  effect  repairs  which  cannot  be  done  without 
landing  the  cargo,  the  discharge  is  part  of  the  "  act  of  going  in  to 
repair,"  and  recoverable  as  such  in  general  average.  This  view  is 
eriticiaed  infra,  §  958. 

(a)  13  Q.  B.  D.  at  p.  89,  per  Bowcn,  L.  J. 
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penditure  subsequently  incurred.    These  caunot  be  brought   Sact.  9MB 
into  gmieral  average  cm  the  ground  that  they  are  general  erpenses  be 
average  sacrifice  in  themselves,  for  the  hour  of  danger  and  Le^J^"^ 
of  sacrifice  is  over.    They  can  only  become  so  chargeable,  if  ^dci^ 
it  can  be  shown  that  they  are  part  of  the  loss  which  some 
antecedent  act  of  sacrifice  entails.    The  finit  item  in  contro- 
versy which  we  are  asked  to  consider  relates  to  the  ware- 
housing of  the  cargo.    Now,-  prima  fade^  warehousing  the  yie^  of 
cargo  is  a  charge  that  ought  to  he  borne  by  the  cu^o,  which  ^*  ^' 

benefits  exclusively  by  it.  It  may,  conceivably  ,  in  some  cases  wawlioumiig 
have  been  rendered  necessary  by  an  antecedent  sacrifice,  so  as 
to  fall  within  Uie  definition  of  the  loss  caused  thereby.  But 
the  only  antecedent  sacrifice  in  the  present  case  was  the 
putting  into  port  for  refuge,  and  it  is  difficult  to  see  how, 
as  between  ship  and  cai^o,  the  warehousing  of  the  cargo  was 
caused  by  the  mm  putting  into  port.  The  defendants  have 
admitted  their  liability  to  bear  the  charge  in  full.  In  my 
opinion  there  is  no  reason  to  treat  the  warehousing  in  the 
presmit  case  as  oUier  i^n  a  charge  on  cargo.  We  c(»ne  nest 
to  the  reloading..  Beloading  is  not  an  act  of  sacrifice,  for  Reloading, 
long  before  it  occurs  both  ship  and  cargo  arc  safe.  Is  it  then 
eaused  by  any  act  of  sacrifice,  or  is  it  i>art  of  the  loss,  m 
other  words,  which  an  antecedent  act  of  sacrifice  in  verves? 
Where,  for  example,  a  ship  has  cut  away  a  mast  and  has  put 
into  port  to  repair  the  damage  so  caused,  and  has  been  com- 
pelled, in  order  to  repair  this  special  damage,  to  unload.and 
to  reload  the  cargo,  it  may  follow,  according  to  the  decision 
in  Atwood  v.  Sellar,  that  such  expenses  are  all  part  of  the 
loss  involved  in  the  original  sacrifice.  But  in  the  present 
instance  the  only  saorifioe  has  be^  the  putting  into  pcnrt,  and 
the  reloading  expenses  are  not  part  of  the  loss  which  putting 
into  port  has  caused,  but  a  loss  caused  by  the  captain's  decision 
to  repair  his  ship  and  to  onload  and  rdoad  the  cargo  for  that 
purpose.  The  chaises  of  reloading  in  such  a  case  ought  in 
principle  to  fall  upon  the  freight,  or  else  upon  the  freight  and 
the  ship  together  if  the  two.interests  are  severed. 
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•54.  "  I  come  next  to  the  charges  outward,  and  this  seems 
to  me  to  raise  a  more  difficult  questioii.   Expeuditure  of  this 
immftiatk  is  not  ia  itae^  a  goMod  average  saorifioe,  hat 
wmy  It  not  be  sud  that  it  has  been  caused  by  one,  on  the 
ground  that  a  ship  which  goes  into  port  will  have  to  come  oat 
again,  and  that  the  former  operation  directly  rsnoMS 
kHer?   If  sbEiot  theory  is  to  be  applied  these  might  seen 
to  be  a  difference  between  the  cases  in  which  the  vessel  has 
done  nothing  in  the  port  of  refuge  beyond  availing  herself 
of  a  tenpomy  thtkmt^  and  the  eases  whece  she  pots  ia  ia 
esder  to  repair  damage  and  beeaase  it  was  not  safe  for  her  to 
continue  her  vojage  without  such  repairs.    In  the  former 
case,  where  shelt^  alone  is  simi|^  the  vessel  asight  plausihly 
be  ssid  to  eene  o«t  amply  beeaase  she  previously  went  in. 
In  the  latter  case,  where  she  puts  in  for  repairs,  the  proximate 
eaase  of  her  coming  out  is  not  that  she  put  in— for  she 
eiMild  not  hate  rsswaied  her  veyage  had  not  the  necessary 
mpaks  hasB  effsetod  txpoa  her  while  in  harbour—but  that  the 
master  when  in  harbour  decided,  in  the  discharge  of  his  duty 
and  in  the  interest  of  his  ownecsy  en  repairing  tile  shi^,  ra- 
kading  the  eai^  and  em}^  en  ^voyage.  The  outward 
expenses  oug^t  therefmre,  as  it  seems  to  me,  in  the  present 
instance  to  fall  on  freight." 

tW.  These  principles  being  applied  to  the  facts  of  the  case 
before  the  Court,  it  was  held  first,  that  the  expenses  of  reload- 
iiig(6)  the  cargo  the  ship  had  been  repaired  were  not 
general  average  expenses.  Pew  clearly  the  cargo  was  not  in 
any  physical  danger  immediately  prior  either  to  the  ware- 
housing or  to  the  reloading.  Nor  could  it  be  said  that  either 
operation  had  been  neeessitated  by,  or  formed  part  of,  any 
IMfior  general  average  sacrifice.  The  prior  general  average 
act  had  been  simply,  according  to  Bowen,  L.  J.,  the  putting 
into  poit  lor  saf^y,  and  on  the  a^aiam^t  by  ship  and  mtgo 

(*)  Warehousing  expenses  are  alio  mmBuAf  dttOt  with  in  «to  jwdg- 
ment  of  Bowen,  L.  J.  But  these  were  not  in  dkfnite,  as  tiba  oaigo^ 
owner,  rightly  or  wrongly,  admitted  liability.  In  so  far,  tiiereftn^ 
at  tiie  ju^pnent  ooTan  exymns  of  tbia  aatere,  it  u  aa  o6iter  iMmw. 


« 
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of  a  position  of  safety,  the  object  of  the  sacrilice  was  achieved.   s«ct.  955. 

The  releading  ^cpeases  are  not  part  of  the  loss  which  put- 
til^  into  port  has^caused,  but  a  loss  caused  by  the  ca^ptain's 
decision  to  repair  his  sliip  and  to  unload  and  reload  his  cargo 
for  that  purpose,  and  ought  in  such  a  case  to  fall  upon  the 
fraighty  or  upon  the  freight  Hie  sh^  tog^er  if  the  two 
interests  are  severed." 

Secondly,  it  was  held  that  the  outward  expenses  ought  also 
in  the  presmt  inis^iiyice  to  fall  on  freight.  Bowen,  L.  J.,  how- 
evesy  as  may  be  seen  from  a  passage  which  we  have  quoted, 
suggested  that  there  might  perhaps  be  a  distinction  between 
the  cases  in  which  a  vessel  has  done  nothing  in  the  port  of 
refuge  beyond  availing  hersdf  of  a  temporary  shelter  and 
cases  where  she  puts  in  for  repairs,  without  which  it  was  Jiot 
safe  for  her  to  continue  her  voyage  (c). 

956.  In  the  House  of  Lords  the  judgment  of  the  majority  Srendsen  r. 
of  the  Court  of  Afpeal  was  affirmed,  but  the  only  point  SIThobw  of 
decided  was  as  to  the  expenses  of  reloading,  which  were  held 
not  to  be  the  subject  of  contribution.  Upon  the  more 
difficult  question  as  to  the  exp^ises  of  leaving  p<Mrt,  it  was 
considered  nnneeessary  to  express  a  formal  opinion.  The 
judgment  of  the  House,  delivered  by  Lord  Blackburn,  adds 
little  to  that  of  the  Court  of  Appeal.  Atwood  v.  Sellar  seems 
to  be  treatod  rather  as  a  deci»on  upon  the  particular  facts  of 
the  case,  than  as  laying  down  any  principles  differing  from 
those  enunciated  by  Brett,  M.  R.,  and  Bowen,  L.  J.  "If 
I  thought  (d)  it  was  the  state  of  the  case  before  the  House/' 
that  the  going  into  port,  the  unloading,  wardiousing,  and 
reloading,  were  parts  of  one  operation  carried  through  for 
the  common  safety  and  benefit,  and  properly  to  be  regarded  as 
continuous,  "I  should  consid^  whether  in  such  a  case  it 
might  not  fairly  be  argued  that  the  whole  of  these  operations 
were  to  be  considered  as  parts  of  the  expense  of  repairing 
the  damage,  and  therefore  in  a  case  where  the  cause  of  the 
damage  was  sueh  that  the  expense  of  repairing  it  ought  to  be 


(<r)  18  Q.  B.  B.  ftl  p.  90. 


(d)  10  App.  Cm.  at  p.  4M 
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SMt^m.   borne  bj  all,  as  WM  tbe  QMB  in  Atwood  v.  SeUar,  to  be  booie 
by  all,  but  that  in  a  ease  wboe  l^e  oause  of  the  damage  was 

such  that  the  expense  of  repairing  it  ought^to  be  borne  by  the 
ship  only,  which  is  the  present  .ease,  to  be  borne  by  the.  ship 
onl^.  Bat  haviDg  eons  to  the  OQOGliidoii  that  ssdhk  not  llie 
stale  of  tins  case  beloie  the  House,  I  do  not  enter  into  this 
inquiry."  '  i 

Bteel  off  W7.  5y  these  judgments  it  is  submitted  that  the  folio  wing 

Atwood  r.  1?  1 

Sellar,  and  propositions  01  law  may  now  be  considered  as  established: — 
Fmt,  that  thece  can  be  no  act  of  genecal  aymge  unless  it 
has  been  dime  widi  the  object  of  attaining  physical  safety  for 
ship  and  cargo.  Both  must  have  been  in  physical  danger  at 
the  momfint  when  the  loss  or  ezp^KUtme  was  ineunedy  or 
Mie  kas  <Mr  expenditure  most  be  the  resoit  sw^  an  act. 
Secondly :  the  "  benefit  of  the  adventure  "  has  nothing  to  do 
with  the  matter,  unless  by  "  benefit "  we  mean  physical  safety 
<»  picsigf  aiiuu,  and  by  ''theadTentme"  we  imdficstaiid  ship,, 
freight  and  cargo.  Where  a  vessel  necessarily  puts  into  a 
port  of  refuge  for  common  safety  of  ship  and  cargo,  this  is 
m  keoflial  ATonige  aet  <Mdy  in  so  far  as  the  objeot  is  the 
eonuiMMi  safety:  when  onoe  the  ship  is  there,  tlie  liability 
to  -contribute  ceases  unless  the  danger  continues,  or  unless 
subsequent  expenses  are  necessarily  due  to  the  earlier  graiera} 
•ivetage  aet.  ThvMy:  it  is  submitted  that  ^eie  is  no 
imsnskee  in  principle  between  a  case  where  the  necessity  of 
putting  into  the  port  of  refuge  was  itself  occasioned  by  a 
gianenl  amage  sacfifiee,  and  a  ease  idisfe  it  was  oeoasioned 
by  a  pml  of  the  sea.  But  in  the  former  case  it  may  be  easier 
to  make  out  a  causal  connection  between  the  general  average 
act  and  the  expenses  subsequeiitly  ineuned  thaa  in  the  latter. 
And  to  every  ease  the  same  test  must  be  applied. 

A^^ti^of    05&  Having  detennined  to  the  best  of  our  ability  the 

general  principles  underlying  this  subject,  we  now  propose  to 
consider  how  they  should  be  applied  to  the  different  heads  of 
expeoditare  (other  than  tiiose  already  dealt  with)  wh»di 
oommoiily  occur  in  ports  of  refuge. 


CHAP.  IV.J  OF  QENERAL  AVERAGE. 


1229 


1.  The  Cost  of  Discharffing  Cargo. 


This  operation  may  be  rendered  necessary  in  various  ways.  ck)st  of 
As  Bowen,  L.  J.,' points  ouC(e),  no  universal  rule  can  be 
laid  ^iown;  each  case  must  be  considered  according  to  its 
pecidiar  oireumstanees.  The  necessity  may  have  ansen  owing 
to  a  leak  in  the  ship,  which,  ii  not  stopped,  would  cause  the 
vessel  with  her  cargo  to  go  down.  This  is  clearly  a  case 
of  general  average.  Or,  the  discharge  may  be  simply  in 
order  to  preserve  the  cargo,  as  where  the  injured  ship  is  safe, 
but  the  cargo  is  perishable,  if  wetted  (/):  in  this  case  the 
expenses  would  fall  on  the  cargo  alone.  A  more  common 
ease  is  where  the  object  of  the  discharge  is  to  enable  the 
vessel  to  be  repaired.  This  case  presents  difficulties.  Brett, 
M.  "R.  (g),  was  of  opinion  that  the  expenses  under  such 
circumstances  should  always  be  general  average;  but  Bowen, 
L.  J.,  thought  that  theoretically  this  would  not  be  so,  unless 
either  necessary  for  the  preservation  of  ship  and  cargo  or 
directly  occasioned  by  some  antecedent  act  of  general  average 
sacrifice  (h).  Carver  (i),  in  agreement  with  the  latter  view, 
considers  ihBt  the  cost  of  discharge  is  to  be  regarded  as  part 
of  the  cost  of  repairing.  Hence  where  the  cost  of  repairs 
is  a  general  average  expenditure,  as  where  the  necessity  of 
repairing  is  doe  to  a  prior  general  average  act,  the  oost  of 
discharging  in  order  to  enable  these  repairs  to  be  done  is 
also  a  general  average  expenditure  (k) ;  but  where  the  repairs 
are  particular  avmge  on  ship,  so  is  the  cost  of  disehai^ing. 

A  decision  of  Lord  Alverstone,  0.  J.  (Z),  seems  to  be  View  of 

(e)  Svendaen  v.  Wallace  (1884),  13  Q.  B.  D.  77,  78. 

(/)  Svendsen  v.  Wallace,  13  Q.  B.  D.  at  p.  76,  per  Brett,  M.  R. 

(g)  SyendBMi  v.  Wallace,  13  Q.  B.  D.  at  p.  78. 

m  At  pp.  87,  88.  He  apparently  had  no  wish  to  disturb  the 
pnetiee  of  dia^i^  ike  unloading  expenseB  in  aU  cases  to  geniwal 
average.  He  says:  '<Nbr  is  it  neeessaiy  to  ^scoss  a  pnetiee  which 
may  ha?e  heoome  invetmte  and  which  Is  iMmd  adequate     p.  87. 

(0  Carriage  by  Sea,  s.  408. 

(*)  Cf.  ?lummer  v.  WUdman  (1815),  8  M.  &  S.  482;  Hall  v, 
Janson  (185S),  4  E.  &  B.  500;  24  L.  J.  Q.  B.  97. 

(0  Hamel  v.  P.  &  0.  Steam  Nav.  Co.,  [1908]  2  K.  B.  298.  The 
eUum  made  in  this  action  mm  not  aotuaUy  in  lespeet  oi  the  coal  of 
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•^^^  founded  on  the  view  put  forward  by  Bowen,  L.  J.,  and 
It  is  submitted  tbat  as  hetmem  tkat  view  and  tke  one 
m^nmed  hj  Brett,  M.  R.,  that  of  Bowen,  L.  J.,  is  best  sup- 
ported by  principle,  although  in  practice  the  rule  favoured  by 
Brett,  M.  E.,  has  hitherto  been  followed  by  adj»stera(if»). 
The  MAte  4^  tiM  Bdk  ffelended  tyt  rde  Oil  tlw  tlieory 
the  general  avoage  aet,  where  a  port  of  refuge  is  entered,  is 
not  the  mere  act  of  putting  into  port,  but  is  the  con^iles 
act  of  puttiiig  into  pwt  far  repairs  Tnanmnrh,  then, 
lie  aigiMB,  as  it  18  neeeieaiy  for  Hie  full  p^ormanoe  of  this 
complex  act  that  the  cargo  should  be  discharged,  it  may  well 
be  said  that  the  discharge  is  occasioned  bj  such  act  of  puttiog 
Into  port  far  rcpttrv.  This  Yiew,  aooepled  aa  a  adntioa  of 
the  iMfficulty  by  Lowndes  (o),  is  criticized  with  effect  by 
Carver  [p),  who  points  out  that  the  act  of  putting  into  port 
is  ooij  a  general  aveeage  act  ao  far  aa  it  is  done  in  <»der  to 
•eonre  the  eonmni  safety,  and  if  it  is  done  with  any  further 
or  other  object,  then,  so  far  at  least,  it  is  not  a  general 
average  act. 

Aooq>ting,  therefore,  the  view  of  Bowm,  L.  J.,  in  pre- 
imnoe  to  tiiat  of  Brett,  M.  R.,  it  seems  to  follow  that 
Carver  is  correct  in  holding  that  the  expenses  of  discharging, 
HgnH  wh^e  the  discharge  is  neeeaiaij  to  enabie  the  r^Mura  to  be 
nHp  done,  ought  to  be  treated  in  the  same  way  as  those  of 
repairing. 

2.  The  Cmt  of  Bdoadmg  Cargo. 
it  is  clear  that  Ae  object  of  this  operation  can  never 
be  in  order  to  rescue  ship  and  car^o  from  actual  x)eril(g). 

discharging;  the  cargo.  It  was  the  claim  of  a  car^o-owner  against  the 
shipowners  for  a  general  average  contribution  in  resp&ct  of  damage 
done  to  the  cargo  in  unloading  ;  and  Lord  Alverstone  held  that  as  the 
mxgo  had  never  been  in  peril,  there  was  no  general  average  act  before 
Ike  unkiediny  to  wMeh  the  unloading  was  incident,  and  the  unloading 
wm  not  ia  itoetf  a  general  average  act. 

(m)  See  Levades,  Genenl  A?erage,  §  49. 

(»)  IS  Q.  B.  D.  at  p.  n. 

(o)  GeMral  Avenge,  §  49. 

(p}  Jjtm  Qmrleriy  Beviev,  J«fy,  IM. 

(f>  am  fm  Wtmm,  h.  J,,  n  Q.  B.  D.  at  p.  tt;  ^'Bdotding  {§  mob 
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But  it  18  said  that  the  coat  may  be  inoMental  to  a  prior 
ftoeral  a^mge  saerifice,  and  therefore  recov(  rablo  as  a 
general  average  expenditure.     Thus,  in  Atwood  v.  Sellar, 
Cockbum,  C.  J.,  and  Mellor,  J.,  in  the  Quel's  Bencli 
Bivisiim,  and  tiie  Court  of  Appeal  (r),  held  that  where  the 
unloading  of  the  cargo  was  due  to  the  necessity  of  doing 
general  average  repairs,  the  cost  of  the  reloading  oeeaaiMMd 
merdy  by  the  onkMuiiiig  omt  be  deemed  to  be  a  part  of  one 
act  or  operation,  and  therefore  recoverable  as  a  general 
average  expenditure.    And  this  is  the  rule  now  followed  by 
the  Assocktkm  of  Av^mge  Adjusters.    The  fmotiee  was 
noticed  by  Bowen,  L.  J.(s),  but  the  circumstances  of  the 
case  before  him  did  not  make  it  necessary  for  him  to 
express  either  Approval  or  disapproval.    The  judgm^ts, 
howevw,  in  Atwood  v.  Seilar,  on  which  the  practice  of  the 
adjusters  is  based,  were  unfavourably  commented  on  by 
Lord  Blackburn  in  the  House  of  Lords,  in  Sveodaeii  v. 
Wallace  (0,  bi^  ike  Uato  hemg  differ^t,  it  was  not  iieees- 
saiy  aetually  to  overrule  the  earlier  decision.    It  may  be 
doubted,  however,  whether  it  is  possible  logically  to  reconcile 
the  rule  with  the  (pinion  of  the  Court  of  Appeal  and  of 
the  House  of  Logd»  in  Svends^  v.  Wallace,  to  the  effect 
that  (at  any  rate  where  the  repairs  necessitating  the 
unloading  were  due  to  perils  of  the  sea)  the  expenses  of 
rdoading  were  not  gmml  avemge,  but  particular  charges 
on  freight  (u).   Nor  does  it  seem  possible  to  argue  logically 
that  the  expenses  of  reloading  must  necessarily  be  borne  in 
the  same  way  as  those  of  discharging.  For  instance,  suppose 
that  a  vessel,  having  started  a  leak  caused  by  a  peril  of  the 
sea,  puts  into  a  port  of  refuge  for  repairs,  and  that  it  there 
becomes  necessary,  in  order  to  prevent  her  going  down  wiii 
her  eargo,  to  chMtttfe  the  ktt^.   The  cost  of  disdiuge 

an  act  of  aacrifioe,  for  long  before  it  occurs  both  ship  and  oanro  are 
aafe." 

(r)  4  Q.  B.  D.  342;  5  Q.  B.  D.  286. 

(*)  In  Svendsen  v.  Wallace,  13  Q.  B.  D.  at  p.  89. 

(0  10  App.  Ofts.  at  pp.  417  and  419. 

(«)  18  Q.  B.  D.  69;  10  App.  Qis.  404. 
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is,  as  we  have  seen,  a  general  average  expenditure.   But  Oftil 
the  subsequMit  opeimtimi  oi  leliMduig  he  «udi»  follow  upon 
Hie  prior  operalkii  of  disdiarging  as  ^eot  follows  cause,  or 
is  it  not  more  correct  to  say  that  the  reason  for  the  reloading 
is  to  enable  the  shipowner  to  pearfoim  his  oontraot  and  eam 
his  iraiglit?  It  k  eabi^ted  tibat  tlMi  ^canim  ia  Atwood  v. 
Sdttr  OB  tius  point  is  irreconcileable  with  true  principle  as 
laid  down  in  Svendsen  v.  Wallace,  and  that  the  result  of 
adopting  the  isakimkm  of  Bowen,  L.  J.,  and  testing  the  real 
o^jeet  ef  eaeii  oiperation  in  aeeoidance  tiierewith,  compels 
the  conclusion  that  reloading  expenses  can  never,  apart  from 
s|>ecial  circumstances,  he  anything  else  th«i  pastieidar 
eliirgei  on  teigbfcy  howewer  1^  original  damage  may  have 
been  cansed  n^ch  drove  the  ship  into  the  port  of  refuge. 
Where  freight  has  been,  wtolly  or  in  part,  paid  in  advance, 
the  pcaetioe  of  adinstein  as  to  dehit  the  whole  or  a  {oopor- 
tiooate  part  of  ^  eaqpeneee  of  rdoading  to  the  cargo-owners. 
Carver,  however,  points  out  that  the  cargo-owner  has  not, 
by  paying  freight  in  adyance,  undertaken  to  bear  any  part 

of  tlw  eoet  of  bringing  th«  goods  to       deednati<m,  ncHT  has 

the  aoeident  which  gave  rise  to  the  expenses  altered  his  right 
to  have  the  voyage  completed.  He  is,  therefore,  probably 
cpfieet  in  his  oontentioii  that  expeaaes  whidi  woidd  olaarly 
be  payable  by  tibe  shipown^  as  partkolar  charges  on  freight 
where  freight  is  payable  at  the  end  of  the  voyage,  should 
none  the  less  be  wholly  borne  by  the  shipowner  wbm 
£rai||^  is  paid  in  advance  (a?)  . 

3.  Warehotmng  Charges. 

In  Atwood  V.  Sellar  (y)  the  Conrt  of  Appeal  held 
that,  the  repairs  themselves  being  general  average,  the  cost 
of  warehousing,  while  the  repairs  were  being  dime,  foUowed 

(#)  See  Imw  Qnarterijr  Mfijkm,  Jafy,  1SS2.  liowndes,  General 
Ajmnge,  §  53,  is  to  the  mm»  elect,  and  niflli  idio  appears  to  have  beea 
Ike  viefw  «i  Lwd  BkeUbttn  ia  gveodgon  v.  Wafiaee,  10  App.  Ch».  mk 
f.  416. 

(y)  4      JB.  m 


Coal  of 

«aigo. 
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suit.  In  Svends^  v.  Wallace,  where  the  repairs  tiiemselves  WmfLSm, 
wme  particular  average  on  the  ship,  this  point  was  not  in 
dispute,  as  the  cargo-owner  admitted  his  liability  to  pay  the 
whole  cost  of  warehousing.    The  expressions,  tfaerelore,  of 
Brett,  M.  R.  (z),  tha);  these  expenses  were  not  general  average 
expenses,  and  of  Bowen,  L.  J.  (a),  that  they  were  a  charge 
on  cargo,  were  not  necessary  for  the  decision  of  the  case. 
Accepting,  as  we  do,  Bow^,  L.  J.'s,  gmenl  view  of  tiie 
law  as  embodying  the  true  principles  applicable  to  the 
circumstances  of  every  case,  we  find  it  difficult  to  avoid 
the  conclusion  that,  whatever  may  have  been  the  eanse  of 
the  damage  to  tlie  vessel,  and  whatevw  may  have  been  the 
motive  for  the  discharge  of  the  cargo,  in  aU  cases  the  ques- 
tion ought  to  be  what  interests  are  benefited  by  the  ware- 
housing.  BowCTi,  L.  J.  (6),  oonsidmd  that  ike  cargo  was 
alone  ben^ted  by  the  warehousing,  and  it  is  the  practice  of 
average  adjusters,  in  accordance  with  his  opinion,  to  ehai^ 
all  such  warehousing  exp^ises  on  the  cargo  alcme,  whm 

are  pattaoukr  average.  It  is,  however,  arguable  that 
in  many  cases  the  freight  is  also  benefited,  as  where  the 
cargo,  if  not  warehoused,  would  be  liable  to  petish  from 
exposure  to  the  weathw,  or  to  be  diminidied  by  pilfering, 
and  that  the  ww^ousing  expenses  should  in  such  eases  be 
a  charge  on  cargo  and  freight.  It  may  even  be  aj^ved  that 
the  expenses  of  keeping  the  cargo  in  safety  unta  it  can  be 
Mfihipped  ave  inconed  for  the  benefit  of  the  shipowner,  and 
ought  to  be  a  particular  charge  on  freight  (c).   Carver,  on 

(2)  13  a  B.  D.atp.  78. 

(a)  At  p.  89. 

(b)  13  Q.  B.  D.  at  p.  89. 

/t^  ?  I'  ^^"^  Australasia,  [1894]  A.  0.  687,  tiie  Houm 
of  I^rds  held  that  expenses  incurred  far  ^  safely  of  th^cargo  bef<»« 
the  shipowner  had  made  up  his  mind  to  carry  out  the  adventoe  oooM 
not  iK^ibly  bo  a  particular  charge  on  freight;  and  W  HerseWI 
(p.  696)  seemed  to  consider  it  impossible  to  treat  them  as  soch  Tl» 
It™^^  J^^^^"^  were  to  treat  them  general  average,  or  aa  a 
^icidar  charge  on  ca.-go,  or  a  charge  on  cargo  and  freight;  but  it 
was  not  neeeasary,  said  W  Herschell,  to  decide  which  of  ^es^  alter- 
natives  was  the  ooneot  view. 
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the  other  hand,  thinks  (d)  that  it  follows  from  Svendsen  v, 
Walkee  that  thefjr  wte  a  pactieiikr  eba^  mi  cuRgo  eiren  w&en 
the  TOpaifB  are  genml  ayerage,  unless  they  can  be  regarded 

as  a  general  average  loss  of  the  cargo-owner.  There  thus 
appear  to  be  several  possible  views  on  this  point. 

4.  Wagmamd  Frommms  e/  Oreip  iwirng  Ddaif  m  Pmri, 

Wages,  &c.  961.  In  Atwood  v.  Sellar  the  Court  of  Appeal  clearly 
Mms  to  have  eonninttd  that  tbese  ohargee  oo^ity  iind^  tkt 
eiicmnataiieee,  faaire  been  daimed  as  genend  av^age:  -*tt 
is  (e)  extremely  doubtful  whether  the  expenses  for  wages  of 
crew  or  provisions  in  a  port  of  refuge  have  ever  been  dis- 
a&yired  by  cor  Oovrts,  as  eonalitattiig  a  ekom  lor  genend 
average,  in  a  case  where  the  ship  has  put  into  the  port  to 
repair  damage  itself  belonging  to  general  average  (/)  No 
fOMtkn,  boirever,  reyodia^  tmk  ezpeaies  was  before  the 
Ooinrl.  In  practioe  they  are  always  debited  in  thk  ooentry 
to  ship;  probably,  however,  rather  as  a  particular  charge  on 
Irai^^  than  oia  skip.  This  praetioe  appears  to  be  in  accord- 
mmb  with  moat  ^  eadier  a«thi»ity  on  the  point  {g), 
Lowndes,  however,  urges  strong  reasons  in  suf^poft  of  his 

(d)  Ganriage  by  Sea,  s.  413. 

<«)  Per  Thouger,  Ir.  J.,  deliTeriiig  tiie  judgmoDt  of  the  Coqrt,  ft 
%  B.  B.  at  p.  m,   860  «l»       Btaam,  J.,  In  Urn  Utow,  [1M2] 

(f)  TkB  oaty  eM»  in  widflh  nidi  Aaxgpi  were  eacpiMily  allowed  leaai 
«•  ]>»  Ooila  IT.  HeviduHn  (1788),  2  T.  B.  407.  This  case,  hoveraiv 
turns  rather  on  peculiar  facts,  and  has  been  mneh  ehaken  by  subsequent 
decisions.  Cf.  Brett,  M.  R.,  at  p.  80,  and  Bowen,  L.  J.,  at  p.  90  of 
13  Q.  B.  D.  In  support,  however,  of  Thesig-er,  L.  J.'s  view,  cf.  Abbott, 
Shipping,  5th  ed.  p.  350;  14th  ed.  p.  776.  TJic^r  m  sUowed  in  general 
average  under  the  York- Antwerp  Rules. 

(ff)  Cf.  Power  V.  Whitmore  (1815),  4  M.  k  S.  141;  Eden  v.  Poole 
(1785),  Park,  117;  Robertson  v.  Ewer  (1786),  ibid.,  and  1  T.  R.  127; 
and  De  Vaux  v.  Salvador  (1836),  4  A.  &  E.  420.  In  America,  however, 
cf.  Hobflon  V.  Lord  (1875),  92  U.  S.  397,  where  the  Supremo  Covadt 
appears  to  have  allowed  such  expenses  as  general  average.  See  also 
Tlie  Star  «f  Hope  (1869),  9  Wall.  236;  Barker  v.  Baltimore  k  Ohio 
Baiiroad  Go.  (1871),  22  Ohio  St.  4ft.  Wages,  fte.  during  detention 
hf  an  eatbaigo  ava  not  general  average:  BobwtMm  Ewer,  De  Yam: 
tr.  Sahaier,  M  wuprm;  Arm.  2nd  ed.  p.  929.  Kor  are  aKpenses  of  delay 
bf  qaarantina,  or  wMIe  willing  lor  tmnj:  Sad  ad.  p.  919. 


▼iew  that,  at  least  where  the  repairs  are  themselves  to  be  Saal.  Ml* 

contributed  for  in  general  average,  the  wages  and  provisions 
of  the  crew  danng  the  ^me  oeoaped  in  repairing  shoold  be 
similarly  treated  (h).  In  nearly  all  foreign  countries  contri- 
bution is  allowed  in  all  cases,  irrespectively  of  the  nature  of 
the  loss  or  damage  which  is  being  mad^  good  or  repaired  (i; . 

5.  Expenses  of  eoming  out  of  Fort. 

962.  It  is  submitted  that,  like  the  costs  of  re-sh^ping  Outward 
eugo,  these  <Mig^  on  pgiBeiii1^||||til  cases  to  be  a  partieakr 
rfiarge  on  freight.  In  practice  they  are  now  treated  as  general 
average,  in  accordance  with  the  decision  of  the  Court  of 
A|^eal  in  Atwood  t;.  Sellar,  in  oases  where  the  original  loss 

WIS  a  general  average  loss,  and  as  a  particular  charge  on 
freight,  in  accordance  with  the  judgment  of  the  Court  of 
Appeal  in  Svendsen  v.  Wallace,  where  the  original  loss  was 
•eeasioned  by  fortuitous  perils  of  the  sea.  It  is  doubtful,  how- 
ever, whether,  if  the  general  reasoning  of  Bowen,  L.J.  (3t\ 
in  the  latter  case  is  to  be  regarded  as  sound,  such  a  distinction 
mSL  be  »ipported.  Wh^  Sv^dsen  WaUaee  was  in  the 
House  of  Lords  (J)  this  point  was  left  undecided. 

963.  Before  leaving  the  subject  of  expenses  at  a  port  of  Substituted 
refuge,  it  may  be  well  to  notice  a  class  of  expenses  which 
mm.,  called  "  substituted  expenses  "  (m) . 

(A)  Lowndes,  General  Average,  §  57.  See  also  per  Barnes,  J.,  \n 
The  Leitrim,  ubi  supra.  In  that  case  the  learned  judge  held  that  a 
loM  of  time  freight,  resulting  from  detention  during  repair  of  general 
average  damage,  ought  not  to  be  allowed  in  general  aTorag^. 

(•)  See  liOiradee'  AppondioeB. 

(Jb)  Bovea,  L.  J.  (13  Q.  B.  D.  at  p.  W),  does  suggest,  but  does 
«oi  toMU»,  thai  ^SftoNiit  oooaidnmtloiis  may  appfy  tiiis  claai  of 
diugee  in  etees  irteo  ttw  yvmA  has  pot  in  for  iemporaij  ditifter  wmAy 

mad  in  cases  where  she  has  pat  ia  for  repairs.    "  Ia  0^  tatatet  caM  ibe 

vevdi  might  plausibly  be  said  to  come  out  dm^gfy  because  Ae  piedomly 
went  in,"  and  therefore  the  cost  of  goii^  ovk  woali  b»  ohaigeaUs  in 

the  same  way  as  that  of  going  in — i.e.,  as  genrasl  Aiecage.  Mi  ii  vol 
this  to  oonfuse  post  hoc  with  propter  hoef 
(1)  10  App.  Gas.  404. 

(m)  Lowndes,  General  Aveiage,  §  ; 
A. — VOL.  II.  27 
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^Iliete  are  expenses  resulting  from  a  course  adopted  at  a 
port  of  refuge,  primarily  for  the  benefit  of  one  interest,  which 
are  in  pi«ctiee  allowed  as  general  ayerage,  beoanse  the j  save 
ispemsee  wUdi,  if  inemed,  would  have  been  treated  aa 
general  average  or  a  particular  charge  on  another  interest. 
For  instance,  if  by  towing  a  damaged  ship  to  her  destination 
and  lepairing  her  there,  the  expense  cxf  mikiadiiig  and  waie- 
housing  the  cargo  be  saved,  but  the  cost  of  the  towage  and 
repairs  exceeds  the  sum  which  would  have  been  paid  f<Hr 
iisftin  at  the  port  of  refuge,  the  ezoeiB  w  divided  im 
pPtporiicNi  to  the  saving  ol  expme  oooasioiied  to  each 
interest  (w) . 

Sdv^e,  na      9^  The  remnn^fation  bj  the  shipowner  of  all  those  ser- 
vieee,  whk^  tte  made  neoesoary  by  a  regard  to  the  oommoo 

safety,  gives  a  claim  to  general  contribution,  if  they  are 
rendered  under  circumstances  of  an  extraordinary  naturep 
and  on  oocaskiia  when  bolh  flhip  imd  oafgo  aie  alike  plaeed 
in  jeopardy  (o). 

Cw)  See  the  Kole*?  of  Practice  of  the  Association  of  Average  Adjuster* 
for  other  cases  in  which  the  same  principle  is  applied.  Wlietliier  the 
practice  can  be  supported  has  not  been  decided ;  but  in  Wilson  v.  Bank 
of  Victoria  (1867),  L.  R.  2  Q.  B.  203,  212,  the  Court  incidentally  ex- 
pressed the  opinion  that  apart  from  the  possible  custom  of  a  particular 
trad«,  there  is  no  legal  principle  on  which  expenses  can  be  apportioned 
aoooiding  to  what  might  have  been  the  facts  if  a  different  course  had 
hmm  fmood.  Of.  Lee  «.  Southern  Ins.  Co.,  ante,  §  874.  In  the  United 
Slate  tiMBB  iMve  been  tovw  deciflk>ns  whidi  leave  the  law  in  an  nnoer- 
tila  tAile,  sad,  agps  Mr,  Ooe,  point  to  the  adyisabUify  of  obtaining  the 
■fiiMiwf  ni  the  pattiaa  mtowslad  belove  adopting  a  adbatitate^  conna: 
Sea  Ummim,  Mh  ad.  pp.  7M— 7i»;  fiSioe  v,  (ktag  (isil),  tMC, 
nidmimm,  vepwtad  IM  M.  R.  iI7;  ateaad  m  appeal  (1913),  tH 
Vad*      STS.  '  • 

(a)  Tim  in  Boaa  «.  Baidr  irf  Analnilia,  [1894]  A.  O.  687,  the  Hooaa 
of  l4)(ida  held  thai  where  a  A&p  had  gone  aahoie,  and  the  shipowiMr 
reasonably  employed  experisMed  persons  to  net  in  his  plaea  in  tt» 
interest  of  the  iHwle  adventare,  their  remunenitimi  was  an  egcpenditnre 

chargeable  in  general  average.   In  Woods  v.  (Hsen  (1900),  99  Fed.  B. 
451,  the  expense  of  obtaining  the  release  of  a  ▼easel,  seized  with  her 
cargo  as  prize  of  war,  was  held  to  be  general  average.    For  a  rule  of 
the  Association  of  Average  Adjusters  dealing  with  a  ahlpowner'i 
moneitttion  in  avoraga  lor  aervioes^  aoe  Appendix  D. 
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If  such  services,  on  the  other  hand,  are  not  extraordinary,  Sect.  904b 
or  are  required  f<Mr  the  safety  of  the  ship  alone  or  ^fcargo 
alone,  their  remuneration  will  give  no  claim  to  contribntion . 

For  instance,  ordinary  towage  in  or  out  of  port  falls  on  Towage, 
the  shipowner  alone,  as  being  a  usaal  incident  of  the  voyage 
whidi  be  has  eonfiraeted  to  perform.  But  the  imminence  of 
danger  may  make  it  necessary  to  hire  a  steamer  to  tow,  when 
under  ordinary  circumstances  this  would  not  be  necessary; 
and  the  remuneratum  ol  aiieh  towage,  or  rather  salvage  wm* 
Tices^  would  be  a  matter  for  contribution.  It  is  unnecessary, 
after  the  attention  we  have  devoted  to  Svendsen  v.  Wallace, 
to  cite  authorities  for  tbe  existence  of  the  principle.  But  it 
is  necessary  to  consider  certidn  cases  as  to  its  application.: 
And  the  main  question  for  discussion  in  this  context  appears 
to  be:  In  what  cases  is  money  paid  to  third  parties,  or  are 
expenses  incurred  by  a  shipowner,  in  respect  of  salvage 
operations,  properly  to  be  regarded  as  a  general  average 
expenditure? 

''Salvage  charges,"  properly  so  called,  are  tJie  diarges 
recoverable  by  a  salvor  under  maritime  law,  and  do  not 
include  the  expenses  of  services  in  the  nature  of  salvage  ren- 
dered by  the  assured  or  his  agents,  or  any  person  employed 
l<nr  hire  by  tliem,  for  the  purpose  of  averting  a  peril  (p). 

Carver  very  clearly  points  out  that  salvage  proper  cannot  be  Relation 

of  salvaga  to 

general  average  for  the  simj^e  reason  that  the  shipowner  never  general 
lieoomes  liable  to  pay  the  salvors  for  saving  the  cargo  {q)* 
The  salvors  have  a  lien  on  the  ship  for  its  proportion  of  the 
whole  sum  to  which  they  are  entitled,  and  likewise  a  separate 
lien  on  the  cargo  l<»r  its  pK^rtion.  I£  die  ^diipowner  pays 
the  whole,  in  order  to  release  the  lien  on  the  cargo  and  pro- 
ceed with  the  voyage,  this  is  not  according  to  English  law  a 
case  of  general  average,  inasmuch  as  English  law  takes  no 
account  of  payments  made  merely  lor  the  benefit  of  the 
adventure  (r) .    He  recovers  the  cargo's  proportion,  indepen- 

(;>)  Mar.  Ins.  Act,  1906,  s.  65,  sub-s.  2,  ante,  §§  863--865. 
(J)  The  Kaisby  (1885),  10  P.  D.  114. 
.     •    (r)  See  Svendsen  v.  Wallace  (1884),  13  Q.  B.  D.  at  p.  74.  1 
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dently  of  general  average  principles,  as  money  paid  to  the 
use  of  the  oargo-owoer  («).  The  trae  view  wppem  to  be 
tiiat  nlmge  fliittges  flrant  thmyn  hSk  solely  on  ^  intemt 
against  wKch  they  are  assessed,  and  be  recoverable  as  such» 
as  a  loss  by  the  peril  insured  against.  Nevertheless,  the 
fiaeiMe  of  a4i»rtm  is  to  Inat  thMn,  aad  of  ooderwriteis  to 
pi(f  Hiem,  as  genefal  average,  although,  as  Carver  observes  (Z), 
the  policy  may  be  free  of  particular  average,  and  although 
salvage  chaiges  do  not  wme  within  the  sue  and  labour 


aalyageiaig    MS.  Hie  expetMss,  however,  of  servioes  in  the  natuie  of 

salvage  rendered  either  by  the  assured,  or  by  persons  employed 
by  him  under  contract,  are  on  a  different  footing.  Such 
OKpeBseo  mmj,  whan  properly  iiummd,  and  whm  incurred 
for  the  preservatkn  of  ship  and  cargo,  be  charged  as  general 
average  {x) .  In  such  a  case,  however,  care  must  be  taken  to 
see  that  an  unfair  hardad  is  not  hemg  put  npon  the  caigo. 
H,  for  example,  a  skip  wiUi  her  cargo  on  board  is  submerged, 
and  the  two  are  in  fact  raised  together  by  one  operation,  the 
cargo  will  not  be  held  liable  to  contribute  more  than  it  would 
have  cost  to  raise  k  by  itself  (^).  Nor  is  Hie  cargo-owner 

(t)  8w  Qtffmr,  CSnikge  lij  Sea,  SM,  ISS.  H»  mej  afKij  fveto^ 
Staff,  J.,  in  Petan  p,  Wmca  (1941),  1  Stovj,  at  p.  418.  The  editan,. 
liowew,  do  not  agne  wilii  one  of  Ower's  tcmhm  for  {hiakiiig  tiiat 
inbage  is  not  general  avenge,  tb.,  thai  lalvagie  felb  iaunediatelj 

upon  the  different  adventurers,  whereas  general  arerage  expeoditoKa; 

are  only  contributed  for  by  the  interests  which  complete  the  voyage, 
and  according  to  their  arrived  values.  The  view  pf  the  editors  is  that 
liability  to  contribute  towards  general  average  expenditure,  like  salvage^ 
does  attach  immediately.  See  pa»f,  §  977,  where  this  point  is  discussed  i: 
see  also  McArthur  on  this  point,  p.  171,  n.  («). 
(0  Ouziage  by  Sea,  s.  393,  n. 

(»)  Aitaidm  v.  Jjotue  (1879),  4  App.  Gas.  755.  The  Marine  Insur- 
aaaa  At^  1906,  eoainea  tide  view  by  providing  in  sect.  65  that  salvage 
eia^gea  ma^  lia  meomad  ae  a  lo«  by  perile  ianired  agaiiwt. 

C*)  Uat.  lae.  Ael^  19SS,  a.  SS,  eab-e.  2;  mmte,  $$  86S-^.  aie 
iUpavaer  is  primanl^  liaUe  to  tiw  eihon  for  tte  arMe  of  fttir 
ehaiget— both  in  reepeet  of  ship  aad  of  eaigo-^wliefe  tiie  MTriees  liaTe 
been  rendered  for  an  agreed  sum.  The  Prinz  Heiarieh  (1988),  18  P.  D. 
31,  distinguishing  The  Raisby  (1885),  10  P.  D.  114. 
(jr)  See  Keoy^  v.  lUlidaj  (1886),  84  U  J.Q.»,  at  p.  848,  willi. 
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necesssrilj  bound  to  oontnbnte  to  tlio  whole  ftiaoiiiit  whiod  Sect.  966. 
the  shipown^  may  have  agreed  to  pay  the  salvors,  if,  for 

instance,  such  amount  exceeds  the  sum  which  would  have 
been  awarded  in  a  salvage  action  (z), 

Akm  to  salvage  ssrvices  of  this  nature^  and  likewise  n^^fn-,  i^. 
recoverable  in  general  average,  is  money  paid  by  way  of 
ransom  to  an  enemy,  which,  though  formerly  prohibited  in 
this  Gountij  by  express  law  (a),  is  now  legal  unless  affected 
by  Order  in  Council  under  the  Naval  Prize  Act,  1864.  So, 
too,  money  paid  to  rescue  ship  and  cargo  from  pirates  and 
odier  plunderecB,  ov  by  way  of  carrying  out  a  comfromiso 
b^Weeii  nestrals  and  belligerents  {¥) . 

966.  Difficult  questions  have  arisen  as  to  how  the  expenses  Complex 
of  what  -Lowndes  calls  complex  salvage  operations  should  be  ^«Simmi. 
borne  and  appcfftioned.    Operations  of  this  nature  are  most 
common  in  cases  of  stranding.    Thus,  where  a  vessel  strands 
on  a  beach  with  cargo  on  board,  and  a  series  of  separate 
operations  is  necessary,  it  often  happens  that  the  cargo  or  part . 
ixf  it  is  put  into  a  poi^ioa  of  safety  in  the  first  instance,  the 
ship  with  perhaps  the  rest  of  the  cargo  remaining  in  danger 
from  which  they  are  only  saved  by  the  continuance  of  the 
operations.    The  qimtuHis  for  consid^MraticHi  then  are,  first,  GeMni 
are  the  expenses  of  the  earlier  operations  general  average,  or  or^^i^cular 
a  particular  charge  on  the  cargo  saved?  and  secondly,  are  the 
subsequent  iterations,  which  save  the  ship  and  the  rest  of 
the  cargo,  genml  average,  to  the  expense  of  which  the  cargo 
originally  saved  contributes,  or  is  such  expense  to  be  borne 
merely  by  the  interests  to  which  the  operations  directly  relate? 
fThis  appears  to  be  aaodier  of  those  cases,  whidi  are  so 
common  in  questions  of  marine  insurance,  where  there  is  litde 
difficulty  in  the  enunciation  of  the  principle  to  be  applied, 

which  compare  the  case  of  The  Vancouver  Mar.  Ins.  Oo.  v.  China,  &c. 
SS.  Co.  (1886),  11  App.  Gas.  573;  and  Anderaou  v.  Ooeaa  SS.  Co. 
(1883),  13  Q.  B.D.  651;  10  App.  Gaa.  107. 

(s)  Anderson  v.  Ocean  SS.  Co.,  ubi  supra. 

(a)  22  Geo.  3,  c.  25,  repealed  by  the  Naval  Priie  Aet,  IBM, 

(6)  Stevens,  Average,  26;  2  Phillips,  s.  1837. 
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b«t  gnat  diffieolty  as  to  its  aettud  application  to  partioular 

circumstances.  The  principle  is  simply  that  laid  down 
generally  in  Svendsen  v.  Wallace,  and  more  particularly 
in  the  cases  to  wiiieh  we  are  about  to  refer,  that  expoises 
inearred  to  the  general  safety  are  to  be  contributed  for,  but 
expenses  incurred  oh  behalf  of  a  particular  interest  are  to 
be  borne  m  partieiikr  ebacgses  iqpim  awsli  nterest. 

Joint  967.  In  Job  v.  Laagtei  (e),  tbe    Soowdmi "  by  pmls  of 

operatioiiB  , 

where  both     the  sea  ran  ashore  m  Malahide  Bay,  on  the  coast  of  Ireland, 


cargro  are  Order  to  get  her  off  it  became  neceaeary  to  discharge 

mdngsr.  the  whole  of  the  cargo  wad  baUaat.  Aft^aida,  by  asepaimto 
<^9mtion,  the  Tessel  was  got  isS  at  great  expense  and  was 
towed  to  Liverpool  for  repairs.  It  was  argued  on  behalf  of 
the  shipowner  that  the  whole  of  these  expenses  must  be  con- 
tribisrted  to,  on  the  ground  that  they  were  aU  incurred  in 
pnrsuance  of  one  operation  undertaken  for  the  purpose  of 
saving  the  whole.  This  argument,  however,  was  rejected  by 
the  Cmat  d  Queen's  Bendli,  and  the  claim  f(»r  all  exposes 
incurred  after  the  cargo  was  saved  was  disallowed.  The 
Court,  however,  appears  to  have  considered  that  the  expenses 
of  the  discharge  of  the  cargo  were  geiiml  avrnge,  and  not 
a  paftiddar  €kiaage  on  tlie  cargo  {d) . 
V.  In  Moran  v.  Jones  (e)  the    Tribune  "  ran  aground  in  a 

gale  on  the  East  Hoyle  Bank,  near  Liverpool,  with  800  tons 
of  ballast  on  board  and  some  goods  outwards  for  Callao.  As 
SOW!  as  the  weather  moderated  steps  were  taken  to  get  her 
off:  the  ship's  materials  and  goods  were  sent  to  Liverpool 
in  lighters;  the  sh^>  was  then  scuttled,  300  tons  of  ballast 
tfarown  o¥^board,  and  at  last  she  floated.  She  was  then 
taken  to  Liverpool  and  repaired,  the  goods  were  re-shipped, 
and  the  voyage  to  Callao  was  completed.  The  Court  held 
that  the  landing  of  the  goods  was  net  a  separate  transaction, 
as  in  Job  v.  Langton,  but  part  of  the  continuous  operation 

(c)  (1856),  26  L.  .T.  Q.  B.  97 ;  6  E.  &  B.  779. 

(d)  6  E.  Ac  B.  at  p.  791. 

(e)  (1857),  26  L.  J.  Q.  B.  187;  7  E.  &  B.  523. 
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of  getting  the  ship  of  in  (Hxler  to  enable  her  to  complete  her  8—** 
voyage  to  Callao  with  the  goods;  and  that  the  whole  expenses 

of  getting  her  off,  including  those  incurred  after  the  goods 
were  landed,  must  be  contributed  for  in  general  average  (/) . 


968.  In  Walthew  v,  Mavrojani  {g)  it  was  held  that  where  Walthew 
a  ship  with  h«p  caigo  on  board  had  been  driven  ashore  at 
Calcutta  by  a  cydone,  and  after  her  cargo  and  cigging  had 
been  unshipped,  the  vessel  herself  w  as  dug  out  at  an  expense 
of  2,300i.,  this  expense  should  not  be  allowed  as  general 
aven^,  the  cargo  hemg  already  in  safety  before  it  was 
incurred.  And  in  Koyal  Mail  Steam  Packet  Co.  v.  English 
Bank  of  Kio  {h)  a  steamer  carrying,  amongst  other  cargo,  a 
quantity  of  specie  ran  aground  on  a  coral  reef  and  lay  in  a 
dangmus  position .  The  specie  was  taken  adiore  in  the  ship's 
lifeboat,  and  soon  afterwards  the  master,  under  stress  of 
weather,  jettisoned  part  of  the  remaining  cargo.  The  vessel 
was  got  offy  and  comj^eted  her  voyage  with  such  cargo  as 
was  still  left  on  board.  The  specie  was  forwarded  to  its 
destination  by  another  vessel,  but  it  was  agreed  that  for  the 
piu^poses  of  the  case  it  should  be  treated  as  having  arrived  in 
the  original  steamer.  Undw  these  circumstances,  the  ship- 
owners claimed  that  the  expenses  of  the  jettison,  and  ail  other 
extraordinary  expenses  incurred  in  getting  the  vessel  off  and 
in:  landing  and  protecting  the  specie,  were  general  average  for 
which  they  were  entitled  to  a  contribution  from  the  defen- 
dants, the  owners  of  the  specie.  The  defendants  contended 
that  all  these  ea^enses  were  particular  charges,  either  on 
the  specie  or  on  the  vessel,  and  tiiat  there  was  no  case  for 
contribution  at  all.  The  judgment  of  the  Court  (Wilis  and 
Grantham,  JJ.)  upheld  the  defendants'  contention,  on  the 
ground  that  the  removal  of  the  specie  was  effected  not  iu 


(/)  This  decision,  however,  cannot  now  be  supported  on  these  grounds, 
bee  Svendsen  v.  Wallace  (1884),  13  Q.  B.  D.  at  p.  80.  The  expenses 
would  now  be  considered  as  particular  charges  falling  on  the  shipowner. 

(</)  (1870),  L.  R.  5  Exch.  116  (Ex.Gh.). 

(/<)  (1887),  19  Q.  B.  D.  362. 


order  to  seeuie  tbe  eommcm  safety  nl  tbe       and  cargo,  hat 

'dimply  fwr  tbe  purpose  of  saying  the  specie  itself.  "I 
tliink,\therefore/'  said  Wills,  J.,  ''that  when  the  general 
a  verage  loss  was  incurred  ...  it  had  oeaaed  to  be  at  mfc» 
and-  that  apea  bo  lemnaye  new  ef  ^  Ws  can  ite 
rwnoval  be  eonsidered  as  a  part  of  the  means  taken  for 
saving  anj  common  adventure.  I  am  consequently  of 
opinion  that  it  is  not  liaUe  to  eoiitiiboto  to  tiie  jettiaott, 
or  to  any  of  ^  ezpmes  of  getting  the  ship  off  the  ground 
inourred  after  it  was  landed"  (i). 

•W.  Tbe  difficulty  of  laying  down  any  rigid  rule  for  the 
solution  of  all  questions  of  this  nature  is  clearly  apprehended 
|||{^^  by  the  learned  judge:  ^Gaees,  no  deobt,  may  oetm  m 
whidi  it  My  be  d^Beidt  to  say  wfaetbw  the  purpose  for 
wbidi  goods  are  removed  is  that  of  lightening  the  ship  or  of 
saving  the  goods,  and  there  will  no  doubt  £nm&  tiiae  to 
be  iiwtaneao  m  w^sk  it  is  impoosibie  to  sepan^  i^e  one 
purpose  £mn  tbe  other.  The  mere  fact  that  the  cargo  is 
unladen,  although  it  is  done  in  part  for  the  purpose  of  saving 
the  goods,  yet  if  it  is  also  done  for  the  pmpoae  of  ligbtsfiing 
the  vesoel  and  aa  a  nMam  of  causing  bw  to  float,  and  of 
saving  her  from  the  common  peril,  will  not  necessarily  divest 
the  transaction  of  its  character  as  an  act  peffonned  for  the 
joint  baifi^ol«hi^  and  eargo(Xp).  .  .  .  Tlie  question  wifl  be 
one  of  circumstance  and  degree,  and  each  case  must  depend 
upon  its  own  facts"  (J). 

To  the  same  effect  are  tbe  observations  of  Blackburn, 

J.,  in  Kemp  v.  Halliday:  "I  do  not  mean  to  say  that 
in  every  case  where  a  ship  with  a  cargo  is  submerged  and 
tbe  two  are  in  &ct  raised  together  by  erne  operation,  the 
expenditure  incurred  must  necessarily  be  for  the  common 

(0  19  Q.B.D.  nt  p.  m. 

(t)  TUt  k  a  qvotste  htrnt  MeAndrewi  v.  TbsfalMr  (1866),  in  the 
SiiprcflM  Oowrt  VmM  States,  8  Wall.  «t  p.  S7a. 

(I)  Pnr  Wills,  J.,  IS  Q.  B.  D.  at  p.  874. 
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preservation  of  both.  I  think  it  is  in  every  case  a  questiiHi 
of  fact  whe&er'it  was  so  "  (m). 

Carver  (w)  and  Lowndes  (o),  while  accepting  the  principle 
as  above  laid  d^wn,  and  agreeing  that  evory  case  must  be 
considered  according  to  its  own  circumstances,  suggest  varioiu 
tests  in  order  to  facilitate  the  determination  of  the  question 
whether  a  particular  operation  was  undertaken  for  the  sake 
id  a  particular  intmet,  or  itheAkBt  soeh  partioi^  operatkm 
should  more  properly  be  regarded  as  part  of  a  continuous 
operation  for  the  safety  of  all.  The  tests  suggested  (for 
partieidazs  of  which  the  reader  is  referred  to  their  valuable 
treatises)  are  undoubtedly  valuable  as  indicating  considera- 
tions which  may  be  usefully  taken  into  account  in  any  case 
that  may  arise,  but  it  does  not  appear  possible  to  regacd  them 
in  any  higher  light.  Tbe  circumstances  of  eadi  case  naust 
vary,  and  no  one  test  can  suffice  for  the  solution  of  all.  On 
one  point  Carver,  with  whom  Lowndes  agrees,  is  emphatic: 
The  two  (^B^tions  of  taking  out  the  cargo  and  getting 
the  ship  o£F,  may  be  regarded  as  separate  transactions  for  the 
benefit  of  the  parts,  or  as  constituting  one  whole  transaction 
.  for  the  beneht  of  the  whole.  The  first  operation  is  only  a 
geneial  aveisage  act  when  both  have  that  ehwaeter,  aad  the 
«ame  is  true  of  the  second.  One  or  other  view  should  be 
adopted  throughout;  the  ship  should  not  contribute  to  the 
oargo  unless  the  cargo  also  contributes  to  the  sh^,  and  viee 
■mrid"  (p).    This  view  is  inconsistent  with  the  judgment 

(m)  84  L.  J.  Q.  B.  at  p.  243.  Aad  cf.  also  the  American  cases  of 
Ooagt  Wxeoking  Go.  v.  Phoenix  log.  Ck>.  (ISi&l),  7  Fed.B.  23S;  and 
Betianee  Harine  lug.  Go.  v.  K.  Y.  &  C.  MaU  <3S.  Co.  (189S),  77  Fed.  B. 
4117.  The  rale  in  the  United  States  as  to  idiether  oontrihatioa  eeases 
^ith  common  dang^nr  ig  apparently  laxer  than  in  Inland  (ibid.), 

(it)  Carriage  by  Sea,  g.  396. 

(o)  Genml  Average,  §§  40 — 42. 

(p)  Canrer,  g.  400.  Where,  after  all  attempts  to  gave  the  ship  have 
lieen  given  up,  expenses  are  incurred  with  the  objeet  of  saving  ilie 
■cai^o  and  of  forwarding  it  ao  as  to  enable  the  shipowner  <b>  earn  freig^ 
questions  may  arise  as  to  the  apportionment  of  such  expenses  betwoMi 
cargo  and  freight.  As  to  these,  see  the  judgment  of  Lord  Herschell 
in  Eose  v.  Bank  of  Australagia,  [1894]  A.  G.  687.  See  also  McArthur, 
173—177. 
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in  Job  V.  Langton  (gt),  and  on  pnacipk  the  ciieomstenee  that 
tlie  cargo,  being  in  safety,  may  not  be  obliged  to  contribute 
to  the  expense  of  refloating  the  ship,  is  not  a  sufficient  reason 
why  the  ship  should  not  contribute  to  the  cost  of  an 
uiteoedMkt  ^pmtiiffi  neoeBMoj  for  its  own  preservation. 

•70.  Having  thus  mnmmted  the  losses  for  which  a 
g^ml  average  coutribution  is  to  be  made,  let  us  inquire 
«|Km  what  property  such  contribution  is  to  be  levied. 

All  which  is  akuoat^y  saved  oat  of  the  whole  adventure 
{f*e.,  ship,  freight,  and  cargo)  contributes  to  make  good  the 
general  average  loss,  provided  it  have  been  actually  at  risk 
at  the  time  such  loss  was  ineoned.  Hence  goods  landed,  or 
•old  for  the  neoeedtiee  of  the  ship,  before  a  jettison,  do  not 
OfMitribute(r);  "because  they  were  not  exposed  at  the  time 
of  the  jettison  to  a  community  of  risk,  and  were  not  saved 
thereby  "  («).  So  neith^,  for  the  same  reason,  "do  goods 
tak«i  cm  board  aftor  the  jettison  "  (t). 

That  which  has  been  sacrificed  contributes  in  general 
average  equally  with  that  which  is  saved  (ii). 

By  the  wil  Jaw  only  the  goods  actually  saved  were  to  con- 
tribute (x) ;  but  by  the  Consolato  del  Mere,  which  has  been 
followed  in  this  respect  by  the  uniform  practice  of  later  time^ 
the  contribution  is  to  be  made  eqoidly  i^  the  property 
sived  and  the  property  sacrificed  (y) ;  "and  this,"  observes 
Boulay-Paty,  "is  very  equitable,  for  if  the  goods  jettisoned, 
did  not  contribute,  the  ovraer  thereof,  reoeiving  th^  total 
value,  would  stfer  no  loss  by  the  sacrifice,  while  the  other 
owners  would"  (2:).     The  same  reasoning  applies  also  to- 


(</)  Ante,  §  967. 

(r)  1  Einerigon,  c.  xii.  s.  42,  p.  629. 
(*)  3  Pardessus,  Droit  Com.  p.  233. 
(<)  Benecke,  Pr.  of  Indem.  306. 

(w)  Cf.  Royal  Mail  C5o.  v.  Engliah  Bank  of  Bio  (1S87)  19  Q  B  D 
at  pp.  371,  372.  v      ^»        .  . 

(»)  Id  tributuiu  servatse  res  debent.    Dig.  lib.  xiv.  tit.  2   f.  2. 
(jOCoaadxko  del  Mare,  c.  94  of  the  ItaUan  translation, '  c.  61  of 
BudcwMi,  JjiSm  Jfaritimes,  vol.  ii.  pp.  loi,  102. 
(«>  Bmday-Fkty,  Goaunent.  on  Emerigou,  vol.  i.  p.  632. 
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goods  which  have  been  sold  for  the  joint  benefit  of  ship  and  Sect.  970. 
cargo  («),  and  also  to  the  freight,  which  would  have  been  Trd^t 
IMiyable  in  respect  of  such  goods;  for  as  this  fr^g^t  is  J^g^^ 
contributed  for,  the  shipowner  would  sufPer  no  loss  by  the  oomtribiitei. 
sacrifice  of  freight  in  the  goods  jettisoned  or  sold,  unless  he 
also  contributed  in  respect  thereof  (6). 


971.  Wh^  there  hme  been  two  jettisons  on  two  dii^in<^  Bafew]i«e 
occAsions,  the  goods  first  jettisoned  are  for  the  purposes  of  jetS^nJ* 
contribution  deemed  to  have  continued  on  board,  and  to  have  ®'  sacrifices, 
been  subject  to  the  fortunes  of  the  voyage.  Tbej  contribute, 
theref<Mre,  not  only  to  the  loss  arising  from  their  own  jettison, 
but  also  to  that  occasioned  by  the  subsequent  jettison, 
although  they  were  then  no  longer  <»i  board,  provided  idmys 
that  their  destination  was  not  reai^ed  whm  sueh  subsequent 
jettison  was  necessitated.   And  the  rule  is  the  same  when  the 
second  sacrifice  is  not  a  jettison,  but  a  general  average  loss 
of  some  other  lutture;       imrtanoe,  pcnrt  of  refuge  eEpenses, 
to  which  such  goods  would  have  been  liable  to  contribute 
had  thev  not  been  jettisoned.    Similarly,  where  after  a 
jettison  the  goods  remaining  on  board  are  aecidfintally 
damaged,  and  it  can  be  shown  that  the  jettisoned  goods 
would  inevitably  have  similarly  suffered  had  they  remained 
on  board  until  arrival  at  their  destination,  the  latter  are 
deemed  to  have  be^  likewise  damaged  in  fact,  and  are  to 
be  contributed  lot  at  such  damaged  value  (c). 

972.  According  to  Lowndes  (d),  the  whole  of  the  property  \ 
on  board  ought  to  contribute  to  general  average.   The  lives  ?en?l^&ag<e> 
preserved,,  however,  are  not  within  this  rule,  nor  are  the  cm^bMe? 

wages  of  the  crew  (e) .   The  only  exemption  which  he  recog- 

(a)  Caebao,  8S,  No.  4;  2  Eraerig<oa,  Gontrats  a  la  Gnwse,  c.  iv. 
a.  9,  p.  475. 

(b)  BUfwna,  Avexage,  61. 

(c)  Lowndes,  M  ad.  ISS.  Miier,  liovever,  Anioitld  (2nd  ed.  pp.  »S4, 
MS),  etling  Emerigou  and  Beneoke. 

(d)  S.  76,  p.  S76,  Mk  «d. 

(«)  As  to  passengers*  luggage,  and  for  a  discoasion  in  Amexiea  of 
tlie  whole  «ab|eot,  tee  Heye  v.  North  German  Lloyd  (IW),  88  £ed.  B. 
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niwi  is  tlm  luggage  and  pmmmd  dfeeU  of  the  passengers  and 
«ew,  and  othor  smaU  items  which  are  only  excluded  owing 
to  their  comparative  insignificance  of  value  (/).  Unocmaiuiied 
provisions  are  brought  into  o«^bii^  being  included  in 
the  value  of  tiw  lUi. 

Though  there  is  much  to  be  said  in  favour  of  the  principle 
which  regards  everything  saved  aa  liaUe  to  e^tzihate,  it  is 
not  in  aomdanoe  with  the  law  as  dedaied  in  Brown  v. 
Stapyleton  (g).    In  that  case  it  was  held  that  provisions 
belonging  to  the  charterer  at  the  end  of  a  vojage  did  no» 
contribute.   -  It  is  not,"  said  Beet,  C.  J.,  "efoy  objeet  of 
valne         has  been  held  liable  to  a  contribution  for  average, 
but  only  such  stores  as  are  termed  merces.  Merces  has  never 
been  held  to  extend  to  provisions,  but  includes  only  the  oa^ 
put  on  board  for  the  purposes  of  oommeroe,  and  the  practice 
shows  timt  this  has  been  the  uiiderstandling  of  all  times. 
Magens,  AloUoy,  Beawes,  Stevens,  and  other  writm  aU 
expound  the  word  merces  in  this  way;  aU  in  t^ms  exclude 
provisions.  They  coiieur  in  saying  that  things  of  Ught  weight, 
but  of  considerable  value,  must  contribute  if  they  belong  to 
the  cargo,  but  not  if  they  belong  to  the  pass^ogm/'  The 
rest  of  the  Court  conconed  in  disallowing  the  claim  for 
oontiibution  (h).   Amould  said,  on  the  authority  of  Peters 

SO;  36  Fed.  R.  705.  The  Judge  of  the  District  Court  of  New  York 
m  the  course  of  a  learned  and  exhaustive  judgment,  came  to  the 
cwndoMoti  tiiat  passengers'  luggage  stored  in  the  lu^gai^e  compartment 
of  ft  stMmship  w»8  both  liable  to  contribute,  and  was  entitled  to  re-eive 
mMMrtioii,  in  general  average.  Seem,  howevor,  as  recjards  l>ao-..ao-e 
not  »  rtond  iNtt  in  daily  uae.  On  the  qaestion  as  to  the  right  to, 
coBtrilwtknM,  tiiis  judgmMt  waa  affirmed  in  the  JTederal^Court 
of  Appeal,  and  it  was  gmerally  approved. 

m  TkB  peraonal  eM  of  ilie  jmm^  on  wme  of  the  large 
"wT"  •  ewirfdewOile  vahie,  and  ihe  question 

whether  they  ought  to  contribute  luw  lately  beea  tiie  sobjeet  of  dis- 
cussion. For  the  practice  diffieulties  in  enfowing  contrition,  see 
Lowndes,  oth  ed.  378;  see  also  Brown  v.  gt^leton,  l*e 
exemption  of  personal  effects  is  almost  wdvenal:  tee  LowndeiL 
Comparative  Table  and  Appendices.  ' 

(ff)  4  Bing.  119;  12  J.  B.  Moore,  334. 
^  (A)  Bingham's  report  of  the  case  leaves  it  doubtful  whether  Park  J 
intended  to  concur  in  the  general  principle  laid  down  hf  Bfl^t,  c' J.'; 
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v:  MiUigan  (0,  that  gold,  silver,  jewels,  precious  stones,  BmL  9f2. 
and  other  small  articles  of  value  aro  liable  to  contribute, 
unless  ordinarily  <»imed  about  <^e  person  or  forming  part 
of  the  wearing  apparel.  It  is  not  clear  that  this  case  decides 
anything  more  than  that  where  such  articles  admittedly  con- 
tribute, they  do  so  on  thmr  f  uU  value.  In  practice,  however, 
valuables  which  remain  in  the  passengers'  own  care  are  not 
made  to  contribute,  and  the  practice  agrees  with  the  ground 
of  the  decision  in  Brown  v.  Stapyleton  (A;). 

In  practice  artieles  carried  under  a  maU  contract  are  not  Maik. 
made  to  contribute 

973.  Bank  notes,  it  appears,  dhould  not  contribute,  bdng,  BmA  notoa. 
as  Phillips  (m)  maintained,  not  so  much  property  as  evidence 
of  property.  Amould  (n),  however,  was  of  a  contrary  opinion. 

but  Moore's  report  makes  it  clear  tiiat  he  agreed  ^^ith  the  prini^ple. 

Provisions,  he  says,  "  have  always  been  h^  te  be  excepted  fmm  the 
rule  of  contribution,  which  only  appliee  to  merdiandiae  put  <m  bottd 
for  the  pnrpoee  of  traffic.  In  the  term  merchandise  is  imdnded  jewds 
and  other  articles  of  like  nature,  not  being  the  wearing  appa«d  or 
ornaments  of  the  passengers,  but  th0  8iib|ei!t  of  traffic." 
•      (0  (1787),  1  Park,  296. 

(k)  The  text-writers  are  generaUy  agreed  tihal  jew^ery  and  artielea 
of  value  mtended  for  the  personal  use  of  paasengi.  doTot  oonST 
Plough  they  are  not  altogether  agreed  as  to  the  extent  of  the  ««ip««« 

(0  Lowndes,  5th  ed.  p.  382,  where  a  case  is  mentioned  in  which 
deposits  were  exacted  in  South  Africa  from  the  receiveca  of  regtrtered 

™  12"*^'  V'T  ^'^P""'^^"  g.neralT«^ 

^l^^^  ^""^  ^^"^^"^^  of  Appearhdd 

1?  '  ^^^^^        mails  are  not  liable  to  contribute 

L^lir^*  f  ^  P"^^^  «f  ^"^---^  a  lien;  and 

(m)  S  PUIHps,  8.  im. 

00^«L  p.  936    The  las,  o(  a  bill  or  note  or  other  „egotiaM« 

iSrrVS^  tl''  ^"'^  °f  Exchange  Act, 

mUOathir^^  *  pecuniary  loss,  there  can  be  no  right  to 
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Deck  goods  contribute,  whether  or  not  they  would,  if  jetti- 
soned, be  entitled  to  a  ccmtribiitKHi. 

Ooods  belonging  to  goYmnnent  by  the  <M  laws  did  not 
contribute  (o) .  Valin,  however,  thought  they  ought  to  do 
so(jp);  and  Emerigon  seems  to  have  been  of  the  same 
opnicMi  (g).  And  it  waa  beid  by  Story,  J.,  in  tbe  United 
Slates,  alter  a  most  masteiiy  examination  of  the  principles  of 
the  supposed  exemption,  that  there  was  no  groand  for  it, 
either  in  law  or  piactioe,  and  that  goods  hAliwgfi^g  to  gofeim** 
iMnt  aie  as  fiaUe  to  oontribiite  as  any  other  part  of  die  cargo 
saved  by  the  sacrifice  (r).  The  practice  among  adjusters  is 
to  make  them  contribute. 
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974.  It  rranains  to  be  cmBodeand  how  the  amoant  to  be 
paid  in  omntiibiiti^  is  &»t  estimated,  and  then  apportioned 

on  the  respective  interests  subject  thereto.  The  process  by 
which  this  is  acteertained  is  called  the  adjustment  of  general 
average. 

l^e  leading  principle  of  general  average  contribution,  to 
whatever  kind  of  loss  it  may  be  applied,  is  this:  That  all  the 
parties  intecested  in  the  adventure,  whose  property  it  was 
intended  to  preserve  by  the  general  average  act,  should  be 
sufferers  by  the  loss  in  exact  proportion  to  the  extent  of  their 
respective  interests,  but  no  farther;  and  this  object  can  CNily 
be  attauied  whm  the  party  whose  property  has  been  sacri- 
ficed, whose  money  has  been  disbursed,  or  whose  credit  has 
been  pledged,  is  placed  by  the  adjustment  exactly  in  the 
position  he  would  have  stood  in  had  the  saorifioe  been  made, 
the  expense  mcorred,  or  ihe  credit  pledged,  not  by  himself, 
but  by  some  other  of  his  co-adventurers. 

Clear,  however,  as  is  this  principle,  difficulties  have  arisen 
as  regards  its  af^licatioa  whkk  have  led  to  a^dil^renoe  of 
opiniim  amongst  those  who  have  studied  the  subject.  The 

(•)  Chime,  cited  hj  EuflrigiHi,  uhi  supra;  JagWMu  d'Okron,  art.  8. 
(pySHLdm  Atuim,  wi.  II,  No.  2. 
(f)  JSmerigan,  e.  xii.  a.*^  p.  642. 

(r)  Tke  Vaited  Stat«  v,  WUte,  In  le  Schoow  JMpnr  (1838),  $ 
V  m,  miad  2  FliiUipa,  Im.  g.  IW. 
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question  is  Whether,  after  a  general  average  loss,  the  adjust-  gegl^  97^ 
ment  ought  to  he  regulated  by  the  state  of  facts  existing  at 
the  time  when  ike  loss  takes  place,  or  by  the  state  of  f aots 
existing  at  the  termination  of  the  adventure;  or  thirdly,  by 
the  state  of  facts  existing  at  the  one  time  or  at  the  other  tim^ 
aooording  as  the  loss  consists  of  a  general  average  ezpenditore 
or  a  gmml  average  sacrifice. 

975.  Generally  speaking,  the  practice  of  adjusters  hitherto  Practice 
has  been  to  regard  solely  the  state  of  facte  existing  when  the  muSa!^*^ 
adventure  is  determined  («).    The  result  of  this  practice  is 
that  where,  after  a  general  average  sacrifice  or  expenditure, 
a  part  of  the  property  remaining  at  risk  has  been  lost  or 
damaged  by  a  peril  of  the  sea  or  otherwise,  the  owner  of  soch 
part  has  in  respect  thereof  either  escaped  contribution  alto- 
gether, or  has  only  been  deemed  liable  to  contribute  on  ite 
reduced  damaged  value.   But  this  practice  has  not  hem  uni- 
formly adopted.    Some  adjusts,  while  agreeing  that  the 
state  of  facts  existing  at  the  termination  of  the  adventure  is 
to  be  regarded  where  the  loss  consists  of  a  sacrifice  of  an 
actual  part  of  ship  or  cargo,  hold  that  where  the  loss  consists 
of 'an  expenditure  inouiired,  the  time  to  be  r^rded  is  the 
time  when  the  outlay  was  made. 

As  regards  actual  sacrifices'  of  a  part  of  ship  or  cargo,  it  AdjnstMit 
will  be  observed  that  the  adjusters  are  in  agreement  with  one  ^Ji^lroj^ 
another;  and  in  their  agreement  with  one  another  they  are 
also  in  agreement  with  the  law,  the  object  of  which  is  to 
secure  that  the  own^  of  the  property  sacrificed  shall  be  neitiher 
in  a  better  nor  in  a  worse  position  than  he  would  have  been 
in  if  the  sacrifice  had  fallen  upon  someone  else.  In  order  to 
secure  this  double  object,  the  property  saiarificed  is  OOTieody 
regarded  as  ihongb.  it  had  never  be^  lost,  but  actually  con- 
stituted a  portion  of  the  whole  mass  of  property  upon  which 
the  contribution  is  assessed  at  the  time  the  adjustment  u 
made;  its  sni^osed  value  is  estimated,  and  in  proporti(»i  to 


(•)  Am  eso«pto,  homwer,  to  iiiig  pnMstioe  is  aUow«d  la  eans  of 
ezpenditiire,  wktti«  bolli  i^p  moA  oufa  tm  tolaUy  lost.  Lowndo^  808. 


1S90 


No  oontribu- 
tkn  due  for 

irheTe 

nothing 

iBsaTea. 


Adjostment 
of  expeudi- 
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tiieftiDOiiiit  at  whioli  it  is  estimated  it  takes  its  full  share  with 
Itie  ranaming  intmste,  for  whose  beaett  it  wm  SMriioed,  in 

contributing  to  the  loss  thereby  incurred. 

Thus,  to  take  a  very  simple  instance,  suppose  property, 
Hie  ^akie  d  i^uoh,  il  wmnd,  wmM  have  be^  IQOl.,  to  have 
been  sacrificed  for  property  the  ▼aloe  of  ifhadk,  as  saved,  is 
900L  The  whole  sum  upon  which  the  contribution  is  to  be 
levied  will  be  the  aggregate  value  of  the  property  sacrificed 
mid  that  savvd,  m.,  1,0001.;  aammt  to  ho  nado  good 
being  lOOZ.,  or  the  tenth  part  of  1,000Z.;  the  property  saved 
eoatcibutee  a  tenth,  or  902.,  and  the  property  sacrificed  also 
a  tenth,  m  101.,  maldiig  together  the  whole  amount  lost, 
or  lOOZ. 

It  is  clear  that  this  is  the  only  equitable  way  in  whi<}h 
this  kind  of  kescaa  he  adjusted,  for  if  the  property  sacrificed 
did  not  ooBtrihiite  l&e  Ae  rest,  ^  Ofwser  ei  sueh  piop^j, 
receiving  its  total  value,  would  be  better  off  than  the  rest  of 
the  eo-adv^turers,  and  would  not  be  in  the  same  condition 
in  wydi  ho  would  havo  hewi  if  their  ffGffsxty  had  been 
sacrificed  instead  of  his. 

Conversely,  it  is  also  clear,  that  where  after  the  sacrifice 
the  whofe  the  rest  of  the  adv^ture  utterly  perishW,  uo 
contribution  can  be  due,  for  in  sodi  ease,  evwa  if  the  property 
had  not  been  sacrificed,  there  is  no  reason  to  suppose  that  it 
would  not  have  ^enaty&di  like  the  rest:  its  owner  is  in  no 
worse  pontion  tium  he  would  have  be^  in  had  it  been 
made  by  some  one  else  on  board,  and  not  by  himsdf .  The 
condition  of  all  the  co-adventurers  is  precisely  equal:  all  is 
lost;  tihsre  is  nothing  to  o<»tribute  fran»  «id  nothing  to 
contribute  for  (t) .  Hence  the  rule  with  regard  to  samfioes 
f(ff  the  general  benefit  is,  that  they  are  not  contributed  for 
where  nothng  is  saved. 

976.  As  regards  sacrifices,  then,  the  law  is  clear.  But  in 
the  case  of  ea^eodituiea  attention  must  be  paid  to  some 


(0  Emerigoo,  c.  xii.  8.  41;  PhiUips,     1S17;  VUjAAtr  «. 
(1868),  L.  B.  3  0.  P.  875,  is  »  dUnet  •■thority  f<rf  «h«  prineiplM  abov^ 
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different  considerations.  A  general  average  expenditure 
consists  in  the  paynient  of  money  (tt)  by  the  shipowner  on 
account  of  all  interests;.  It  seems  obvious  that  this  should 
give  him  a  personal  and  absolute  claim  against  all  the  parties 
interested  in  the  adventure,  in  rei|>ect  of  the  money  thus  laid, 
out  on  their  behalf,  and  that  from  the  moment  the  advance, 
has  been  made.  It  is  equally  obvious,  on  the  true  principles 
of  adjustment,  that  they  are  bound  in  equity  to  liquidate 
this  claim  in  loll,  whether  any  pwrt  of  tibe  pn^rty,  for  whose 
benefit  the  outlay  was  made,  be  ultimately  saved  or  not. 
Were  this  not  so,  the  object  to  be  had  in  view  in  every  adjust- 
m^t  of  genml  aven^  woold  not  under  all  eireomstances 
be  attained,  for  in  those  cases^fMIIIIhe  ship  and  goods,  after 
being  relieved  by  the  expenditure,  wholly  perish  before 
arriving  at  the  port  of  destination,  the  party  making  the 
advance  would,  if  no  oontcihiilkm  were  to  lie  made,  he  worse 
off  than  the  other  parties  on  whose  behalf  it  was  incurred,  as 
he  would  not  only  have  lost,  like  the  rest,  his  own  property, 
hut  moreov^  would  tmmaxt  hnrdbned  with  a  debt  oontraoted 
on  their  account,  or  be  the  lomt  of  a  sum  of  money  laid  out 
for  their  safety. 

Hence,  the  long-estt^blished  rule  used  to  be  that  disburse- 
ments for  the  general  boi^t  must  he  fully  reimbursed  in 
general  average,  whether  the  ship  and  cargo  be  eventually 
saved  or  not  {x) . 


8«ct.  OTSb 


977.  Notwithstanding  these  considerations,  however,  the 
general  practice  of  adjusters  is,  as  we  have  dready  observed,  p^^^j^^ 

not  to  give  practical  effect  to  this  distinction,  but  to  allow 
oontribution^  and  tp  assess  the  contributory  values,  ia  all 


(h)  Either  in  immodiate  cash,  or  as  the  nMpilt  ol  the  iacttrring  of  a 
debt  to  be  defrayed  subseauently. 

(x)  Beneeke,  Fr.  of  Inaem.  251;  Stevens,  Average,  20,  5th  ed.  So, 
2  Phillips,  s.  1374:  In  case  of  expenditures  which  are  absolutely  re- 
imbursable, the  value  at  the  time  of  incurring  them  ought  to  contribute : 
this  beinff  the  proportion  in  which  tlie  several  parties  are  inter^ted.'' 
And  see  The  Mary  Thomas,  [1894]  P.  108,  where  Barnes,  J.,  on  similar 
reaaoBUig  to  that  contained  in  the  text,  held  that  the  doctrine  of  Didran- 
eon  V.  Jardine  (1868),  L.  R.  3  C.  P.  639,  applied  only  to  cases  of 
sacrifice,  and  not  to  expenditures;  and  the  judgement  of  Barnes,  J.,  was 
a^roved  by  the  CSooft  of  Appeal  (ibid.), 
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Sect.  977.  oases  wilii  leqpeet  to  tlie  state  of  faoto  as  existiiig  at  the  port 
whmthe  adyentnre  is  tmninated,  whether  the  claim  for 

contribution  arise  out  of  sacrifices  or  expenditures.  In 
neith^  case,  therefore,  does  any  prc^rty  o(mtribute  which 
does  not  oltiwHifeiy  arrive,  and  soeh  property,  nuMreover, 
only  contributes  on  its  arrived  value.    This  practice  has 
the  support  of  Carver  [y)  and  of  Mc Arthur  {z) ;  but  it  is 
mmrtfaekss  submitted  that  there  is  sobstance  in  the  dis- 
tinction, and  that  the  older  rule  was  more  in  aeoofdanoe  with 
l^al  principle.  The  former  puts,  as  an  extreme  case,  that  of 
a  i^p  whitih  has  arrived  at  her  port  of  destination,  bat  with 
her  cargo  made  wmthlees  by  perils  met  with  after  a  g^^rad 
average  expenditure  at  a  port  of  refuge,  and  maintains  that 
in  such  a  case  the  ship  alone  has  reaped  the  benefit  of  the 
extramdiiiary  expenditure,  and  iktA,  the  i^iqpowner  akne 
should  therelcHre  bear  it.    Whether  or  not,  in  answer  to  this 
argument,  it  is  fair  to  contend  that  under  such  circumstances 
the  cargo  has  actiiaUy  reiqped  a  benefit—consisting,  that  is,  in 
the  dbKiveraaee  from  a  peril  and  the  aeqnisition  of  a  f nrth^ 
chance  of  ultimate  safety — may  be  doubted.    The  cargo- 
owner  has  undoubtedly  had  this  advantage:  but  the  argu- 
ment would  perlu^  lead  too  &r,  so  as  to  be  equally  applicable 
in. support  of  the  immediate  accrual  of  a  right  to  contribution, 
irrespective  of  ultimate  safety,  in  a  case  of  jettison  or  other 
simikr  aaiaiiee;  which  right  elearly  does  not  exist.  The  real 
answOT  to  Carver  is,  that,  where  money  has  been  properly 
expended  by  one  person  on  behalf  of  another,  it  is  immaterial 
to  consider  whether  or  not  such  other  person  has  derived 
benefit  from 'die  eiqpenditnre.   As  he  himself  points  oat, 
there  is  one  obrious  distinction  between  all  cases  of  sacrifice 
of  property  during  a  voyage,  and  of  expenditures.    In  the 
lormer  cases  something  is  given  f<nr  the  rest  which  woold 
otherwise  itself  have  had  to  i^are  in  the  subsequent  risks  of 
the  voyage:  in  the  latter  case,  that  which  is  given  is  some- 
thing which  never  could  he  exposed  to  those  risks;  the  repay- 


(if)  Carriage  by  Seft,  s.  42S.        (2)  Inranuice,  p.  M  (2ad 
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ment,  therefore,  of  which  ought  not  to  be  contingent  iu  any  gect.  977. 
way  upon  those  risks,  (krret  admits  that  an  exception  to 
the  principle  which  he  supports  is  established  by  the  existing 
rule  of  practice  (which  he  approves)  whereby,  in  the  case  of 
«  total  loss  of  both  ship  and  cargo,  the  shipowner  is  not 
compelled  to  bear  the  whole  expense  himself,  but  is  ^titled 
to  a  contribution  from  the  owners  of  the  various  interests  as 
those  interests  existed  at  the  place  where  the  expenditure  was 
inade;  and  he  would  extend  this  rule  to  oases  where  the  value 
of  what  is  ultimately  saved  is  less  than  the  amount  of  the 
expenditure,  so  as  to  make  all  interests  as  they  existed  at  the 
place  of  the  exp^Mliture  contribute  towards  such  deficiency. 
It  is  also  dear  that  Carvw's  prindple  cannot  be  aj^lied 
to  expenditures  by  the  master  in  reward  of  salvage  opera- 
tions, in  cases  where  these  are  general  average.  But  is  it 
possilde  to  alkw  such  important  exertions,  and  yet  at  th^flM 
same  time  maintain  the  alleged  rule  which  they  intrmge? 
Perhaps  the  best  excuse  for  the  present  practice  is  the  prac- 
tical difficulty,  whfBxe  goods  have  been  subsequently  lost, 
in  determining  what  liieir  value  was  at  an  intefmediate 
port  for  which  they  were  never  destined,  but  where  the 
•expose  may  hfkve  been  incurred  (a). 

978.  la  the  case  of  goods  sold  by  the  master  to  raise  funds  Rule  of 
in  a  foreign  port,  there  is  much  controversy  amongst  the  ^Ij^Jrf^S^ 
older  authorities  as  to  whether  the  loss  thence  arising  should 
be  adjusted  in  the  same  manner  as  the  loss  arising  from  sold 
sacrifices,  or  as  that  arising  from  expenditores  used  to  be 
c«itributed  for;    whether,   that  is,  in  case  the  whole  ^^^^ 
adventure  subsequently  perishes,  the  owner  of  the  goods  sold 
is  or  is  not  wtitiied  to  e<mtributi<Hi.    There  has  been  no 


(a)  This  subject  is  exhaustively  discussed  by  Lowndes  (Gten.  Av. 
§  61),  who  supports  the  view  here  adopted.  See  alao  The  Marj  ThoolM, 
[1894]  P.  at  pp.  117,  118,  and  in  the  Owirt  of  Appeal,  pp.  WT*, 
the  reasoniiig  in  iriiidi  cmo  is  sbcongly  in  f^vowr  of  tiM  mm»  view;  aad 
of.  Beneelse,  Pr.  id  IndMi.'m;  nnd  in  Ametim,  Jkm^m  v.  ICoody 
(181$),  a  M«t.  B.  518;  Spalfoid  r.  Dodge  (1817),  14  Mtm.  B.  78; 
and  2  PhilUpt,  is.  1874,  1877. 

28  (2) 
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••ct-  •7g-  express  decision  on  this  subje<^,  either  in  our  own  Courts 
nr  those  of  the  United  States  (6),  aad  the  fmign  authorities 
me  emetMagly  oooAietmg. 

The  point  does  not  appear  now  to  be  of  so  much  importance 
as  it  was  in  old  times,  when  the  facilities  for  communieatiu^ 
ipith  0wiMan  at  hwc,  and  m  oht^inii^  f nads,  were  not  so 
abundant.  It  appears  clear,  however,  that  where  the  goods 
are  sold  in  order  to  defray  expenses  for  which  the  shipowner, 
hy  \m  emtiaot  of  affieightment,  is  bound  to  ^«¥ide  f  unda, 
the  cargo-o««imr  obtans  an  absolute  claim  against  the  ship- 
owner  from  the  moment  of  their  sale;  and  this  claim  must 
doubtless  be  liquidated,  whatever  may  be  the  issue  of  tha 
advMtee  (e).  Wlme^  however,  the  goeds  axe  mM  in  order 
to  defray  genmi  average  expenses,  Amould  was  of  opinion 
that  they  were  not  to  be  contributed  for  unless  something* 
was  finally  saved  (d),  on  the  ground  that  their  sale  is  tO)  be 
lagaided  aa  a  aaei^ee  aaaiogotts  to  a  jettison.  On  tiiis 
theory,  as  is  pointed  out  by  Carver  the  goods  sold  are^ 
as  in  cases  of  jettis<Mi,  to  be  regarded  as  though  they  had 
ranuMd  en  boaad^  e^eied  te  the  vicissitaides  el  tlie  voyage . 
It  also  appears  to  follow,  if  this  view  be  correct,  thaH  where 
a  partial  loss  occurs  of  the  goods  remaining  on  board,  the 
probability  that  the  goods  sold  would  themselves  have 
participated  in  sncii  loss  should  be  taken  into  account 
in  estimating  at  what  value  such  goods  should  be  con- 
tribttted  for. 

Role  of  There  ia  moHat  qneetion  on  which  there  has  been  a 

iiljiiiiMii    gipent  diversity  in  the  positive  r^ulatkms  <^  foreign  states 

(»>  Gmm  iMMfii^  M  HkB  poini  are  Powell  v.  Gudgeon  (1816),  & 

  M.  k  8.  4S1;  Bkktuimm  v.  Kmim  (1819),  3  B.  ft  AU.  287;  Atidnm 

#HgH|v.  SteplMM  (imy,  21 1«.  J.  Ex.  t29;  7  Bzeh.  567;  Hopper  v.  Bamem 

ml^m  (w*>i  1  o»    P-  M;  MMi  nam  V,  mmo      q>.  am)*  «i  i<.  t. 

"^^^^1^  4B6*  800  Jjowts^  a^* 

(e)  Cf.  Duncan  v.  Bensoa  (1847),  1  Mxtk,  637;  BcMKMi  v.  BoiieiMi 
(1849),  3  Exch.  655;  Hopper  v.  Barnese,  supra.    See  anie,  f 

(<0  2nd  ed.  pp.  MO—SIS,  wlier*  the  old  anliioritiet  aie  Mnenred. 
See  ante,  §  927. 

(e}  Carnage  by  ,Sea,  s.  432. 
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and  the  opinions  of  jurists;  viz.,  where  the  ship  perishes  by  Sect.  97>. 
the  ageney  o£  the  Yety  penk  to  avert  which  the  saer^ee  was  ^^f^e  ship 

perishes 

made,  hut  the  cargo,  or  part  of  it,  is  saved  from  the  wreck,  but  goods  are 

does  that  which  was  saved  contribute  for  that  which  was 
«acrificed? 

On  the  one  hand,  the  civil  law  expressly  decrees  that  m 
such  ease  no  contribution  shall  be  made,  but  that  the 
merchants  shall  save  all  they  can  on  their  own  account 
tamquam  ex  incend4o  (/).    Similarly  the  Code  de  Ck»iiiiime 
provides  that  if  the  jettison  does  not  save  the  ship  no 
contribution  takes  place.  If,  however,  the  ship,  after  having 
hem  saved  from  the  partienlar  pmil  which  gave  rise  to  the 
jeMmm,  should  be  lost  by  a  subsequent  aeeideat  during  the 
voyage,  the  goods  saved  are  to  contribute  according  to  their 
value  in  the  state  in  which  they  may  be,  after  deducting 
salvage  expmBi&6{g).    The  Codes  of  Spaia  and  Portugal, 
Italy  and  Holland,  provide  that  if  the  ship  be  lost  in  the 
■same  peril,  there  is  no  contribution.    The  German  Com- 
mmid^  Code  4om  not  aUow  contribution  unless  part,  both 
of  the  ship  and  of  the  cargo,  has  been  saved  (h) ;  the  Scan- 
dinavian Code,  on  the  contrary,  allows  contribution,  ev 
though  either  the  ship  or  the  cargo  has  been  entirely 
fio6d(f).    In  America  there  have  been  deeiotons 
ways  (fe),  but  since  the  Supreme  Court  decided  in  Columbia: 
Iiisurance  Co.  v.  Ashhy  {I)  that  a  voluntary  stranding, 

(/)  Dig.  lib.  xiv.  tit.  2,  /.  7;  Pardessus,  Lois  Maritimes,  vol.  i. 
p.  108. 

(ff)  Art.  423,  It  seems,  however,  that  if  a  sacrifice  saves  the  carga, 
though  the  ship  be  lost,  there  will  be  contribution:  see  Lowndes,  5th  ed. 
pp.  500,  507.  I 

(A)  Mr.  Orioar  S<^wars  suggests  in  the  Appendix  to  Lowndes,  Oen. 
Av.  5th  ed.  p.  545,        the  party  whose  property  haa  beNi  MMrifteed 
atay  have  a  elaim  to  eompeoaatioii  under  art.  812  of  the  Oifil 
against  those  whose  pw^rty  has  been  aaiied  thereby.  Ar^ 
viAes  that  anyone  mho,  by  an  ael  doM  by  aaoih«r  penoa  af  in  any  o 
manner,  acquires  something  wtttont  legal  grroand  at  ikm  nipw 
that  other  person,  is  obliged  to  make  restitailoii  to  him. 

(/)  This  information  as  to  foreign  law  has  been  mainfy  dmrived  hum 
the  Appendices  to  Lowndes'  work  on  General  Average. 

(k)  See  decisions  cited  in  2  Phillips,  s.  1318. 

CO  (1839),  13  Peters,  S.  C.  B.  331,  m»t€,  $  940. 
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979,  ioUowed  by  a  total  loss  of  the  ship,  is  the  subject  of  general 
ftvmge,  tke  viefw  has  prevailed  lliat  if  amne  ol  the  property 
be  saved  there  must  be  contribution  (m) . 

As  to  text-writers,  Marshall  (w),  Stevens  (o),  and  Kent  (p) 
•greed  with  the  nde  as  kid  damu  ia  the  Code  de  CiHiim^rcev 
Weijtsen,  howevor^  ui  eariy  and  esteemed  writer  upon 
average,  adopted  the  contrary  view,  for  the  reason  that  if 
the  goods  jettiscmed  had  not  been  so  sa^^oed  thdr  owners 
mighl  have  saved  or  recovered  them,  all  or  in  part,  as  the 
other  owners  have  {q). 

Benecke,  after  examining  all  the  authorities  cm  the 
snbjeet  (r),  and  Phillips  (•)  both  ad<^t  the  view  of  Weijtsen. 
So,  also,  does  Carver  (0-  Lowndes,  citing  Gourlie  (w), 
maintains  that  the  loss  of  the  ship,  even  by  the  accident 
whieh  led  to  the  saiailee,  niaiEet  no  d^moee  to  the  right 
to  ccffitribatioii. 


tothelawwld  Courts  there  has  been  no  decision  on  the 

•ugge^^  of  subject,  and  in  the  absence  of  binding  authority  the  question 
would  have  to  be  determined  on  fMnnoiple  Al<me.  In  this 
view  the  argument  of  Weijtsen  undoubtedly  appears  to  have 
great  force.  There  is,  at  all  events,  a  probability  in  the  case 
aa^poeed  that  tiie  goods  saenfioed  might,  if  not  so  sacrificed,, 
have  been  saved  l^e  the  rest.  If,  therefore,  they  are  not 
contributed  for,  their  owner,  in  consequence  of  the  jettison, 
is  worse  off  than  he  probably  would  have  h&m  if  the  goods 
aaor^oed  had  belonged  not  to  him,  but  to  aomeone  ^se  on 
board.  Amoold  {x)  considered  that  in  practipe  it  would  be  a 

(m)  See  Lowndes,  Gen.  Av.  5th  ed.  727. 
(m)  2  Marshall,  Ins.  541. 

(0)  On  Avenge,  8. 

ip)  Com.,  vol.  3,  pp.  234,  285. 
(f)  Tttm  4m  Avaries,  art.  33. 

(r)  4  B—Brire,  System  dee  Aaseemnz,  18—23,  and  also  ia  Ml  Pr. 

if  Ml.  lli-lii. 
(•)  Ibb.  vol  h.  s.  ma. 

(1)  Guvfage     Sea,  s.  m. 

(«)  Lowndes,  Ges.  Ar.  M  ed.  MNT,  Mi  ad.  M. 
^tf^  Sad'  ed*  944* 
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sensible  rule  that,  where  either  the  whole  or  the  greater  part 
of  the  cargo  was  8a^,  ocmtribation  should  be  made,  even 
though  the  ship  perished  at  the  time ;  but  that  no  contribu- 
tion should  be  due  where  the  goods  saved  were  either  small 
in  quantity  or  gteadj  damaged  in  condition.  '  A  more  logical 
view,  however,  appears  to  be  that  of  Carver  (f/),  viz.,  that 
in  all  cases  after  a  jettison,  whether  the  ship  be  wrecked 
or  not,  property  saved  contributes.  But  the  value  to  be 
ecmtributed  to  is  estimated  with  reference  to  the  risks  the 
jjettisoned  goods  would  have  run,  had  they  continued  on 
board.  And  if  they  would  in  that  case  have  been  lost  their 
value  is  reduced  to  nothing." 

But  whatever  diversity  of  opinion  mav  exist  with  regard  Where  the 
to  the  point  just  discussed,  there  is  no  doubt  whatever  about  at ^Si" time, 
this  position:  that  if  the  ship  survives  the  peril,  to  avert  ^^Siw^^he 
which  the  sacrifice  was  made,  and  is  ultimatel}'  wrecked  in  after  part  of 
the  after  part  of  the  voyage,  all  that  is  saved  from  the  wreck  ^***' 
must  contribute  to  make  good  that  which  was  previondy 
sacrificed;  for  without  such  previous  ||g|ifiee  nothing  would 
have  been  saved  at  all  {z) . 


981  Supposing  the  case  to  be  one  in  w*hich  contribution  is  Mode  of 

due,  the  first  step  to  be  taken  to^^ards  adjusting  the  general  th^^JJ^JStof 
average  is  to  ascertain  the  value  at  which  the  property.  ^^l^^J^ 
sacnnced  and  the  loss  incurred  ought  to  be  estimated  for  general 
the  purposes  of  the  contribution.  adj^^ent. 

As  a  general  rule,  goods  jettisoned  are  to  be  contributed  for  Loss  arising 
on  the  same  value  at  which  they  contribute,  which  is  the  net  or^ods!"***^ 
value  they  would  have  sold  for  at  the  port  of  adjustment  on 
the  day  of  discharge,  deducting  freight,  duty,  and  landing 

* 

(y)  Carriage  by  Sea,  ss.  372,  418.    Cf.  Fleteher  v.  Alexander  (1868;, 
L.  R.  3  C.  P.  at  p.  383;  and  post,  §  981. 

(z)  1  Emerigon,  c.  xii.  s.  41,  p.  602.  Boulay-Paty  says  that,  in 
order  to  apply  the  rule,  the  storm  which  ocx^asioned  the  jettison  mmt 
have  been  entirely  at  an  end,  and  the  ship  have  proceeded  on  her 
voyage  again  in  the  ordinary  course.  Comment,  on  Emerigon,  i/tid.  604. 
Cf.  FhllUpe,  8.  1818. 
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••1.  expenses  (rt).    The  port  of  adjustment  is,  in  nearly  all  cases, 
Wh<^the     the  port  of  destination  (fe).    Wh^,  howevtt,  the  abip 
MAdjiMted     does  Bot  reaeii  tbe  port  of  destimHion,  the  adjnstment  is 
•<  d^u^e.  ^^^'^'J     ^he  port  where  the  voyage  is  terminated  by  agree- 
ment or  necessity  (c). 

Where  it  is        Amo^  mid  that  where  tfie  jettiflNm  takes  idaee  very  near 

aaju(>t^  at  an    ,  r  ^ 

mtermediate    the  outset  of  the  voyage,  so  that  the  ship  puts  back  into  the 

port  of  departure,  tbe  adjuatm^t  may  foe  settled  there  (il), 
hilt  it  is  snhiiiittod  ^t  tmiess  the  voyage  is  broken  up 
tb«»re  (e),  such  an  adjustment  would  be  contrary  to  the 
principle  laid  down  in  the  English  decisions  just  cited  (/). 
Mcneovw  it  would  have  the  imfair  zeenlt  of  makiag  goods 
kst  in  ^  snhseqiieBt  course  of  the  voyage  contribute. 

Where,  after  the  jettison,  the  rest  of  the  cargo  arrives  in 
port  in  a  daaiaged  state,  owing  to  causes  whioh  wodd  equaUjr 
have  afeeied'the  goods  jettisoned  had  they  remained  on 

(«)  lienof  ke,  Pr.  of  riidoin.  288;  Phillips,  s.  1371.  Of.  York-xVutwerp 
Rales,  1890,  rule  xvi.  in  Appendix  C. 

(b)  Simonds  i\  White  (1824),  2  li.  .^c  C.  805. 

(e)  FleldMr  v,  Alexander  (1868),  L.  R.  3  C.  P.  375;  Mavro  r.  Ocean 
Hwr.  Jm.  Co,  (1S7«),  L.  B.  10  C.  P.  414  (Ex.  Ch.);  IIUl  r.  Wilaoa 
(1S7S),  4  C.  P.  D.  ass.  If  tbe  shipowner  ezeraiaet  his  right  of  tran- 
iUfmit  «t  a  pofi  of  Mfiig«,  and  has  tbe  eafgo  carried  on  to  earn  the 
trngiif,  the  foyago  Is  deened  to  oontliiBe  nniU  ik»  cargo  rMd^  the 
f«r*  of  dwiiiitiuM;  per  laiidlej,  J.,  iHi.  p.  iSS. 

(d)  He  cited  the  (^pinion  of  Bcnedre  (Pr.  of  Indem.  28S)  to  that 
effect;  Phillips,  s.  1365;  and  the  American  ease  of  Todor  v.  Maoomber 
0833),  14  Pickering,  34.  Thi;a  was  the  case  off  a  eargo  of  ice  shipped 
at  Boston,  bound  for  Charleston,  jettisoned  near  Cape  Cod.  The  ioe 
would  liave  fetcliei  a  high  juice  at  Charleston,  and  was  utterly  valueless 
at  Chatham,  the  port  near  Cape  Cod  into  winch  the  ship  put  after  the 
Jettison.  At  Boston  its  value  wa^  tlie  cost  of  cutting,  storing  and 
shipping;  this  was  taken  as  the  contributory  value.  The  whole  cargo 
was  jettisoned,  and  the  adventuiv  therefore  came  to  an  end  when  the 
ship  had  only  performed  a  small  part  of  tlie  voyage,  and  before  she 

into  any  port. 

(e)  Am  wm  liie  ease  in  i^etelier  v.  Alexander,  mtpra.  In  this  case 
iho  OMuri  Mi  that  if  ti^  goods  jettiaoned  would  (if  aayed)  have  been 
earned  to  Umit  destina^  in  tiie  ihip,  their  valoe  to  be  contribitted 

f or  at  tiie  port  of  defiuim  was  th^  valao  on  board,  so  thai  tiM  iaeiMM 

in  value  due  to  the  payment  <rf  ihd^ng  charges,  insnriUMe  and  adTaaeo 
freight  was  to  he  takaa  into 

(f)  See  n.  (<t),  9mpm. 
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board,  the  amoniil  at  whieli  the  goods  jettisoaed  should  be  Sect.  98i. 
«iiitribated  for,  k  the  net  mm  they  would  have  realized  in  a 
dauiagod  state  (,^).  The  amount  of  damage  done  to  goods 
by  the  jettison  is  to  be  estimated,  for  the  porpoaes  oi  adjust- 
mmt,  by  ded^etii^  their  net  proeeeds,  as  damaged,  from 
th^r  net  proceeds,  if  sound  h).  If  the  goods  jettisoned  were 
subject  to  leakage  or  breakage,  the  ordinary  leakage  and 
breakage  ought,  it  seeow,  to  be  deducted  ia  eatimftlii^  the 
value  at  irhidi  they  are  to  be  eon^ibuted  for  (i).  Where 
goods  which  hav(^  been  jettisoned  are  recovered  before  the 
adjustment  takes  place,  the  amount  at  which  they  i»e  to  be 
contributed  for  is  the  aEooant  of  the  damage  done  to  them 
by  the  jettison,  and  the  expenses  of  recovering  them  (k). 

Where  they  are  recovered  after  the  adjustment,  the  amount 
which  has  been  paid  for  them  in  coatributioft  over  and  above 
what  is  necessary  to  eover  these  two  items  is  to  be  refunded 
to  the  several  parties  on  whom  the  contribution  has  been 
^sessed  (2).  • 

982.  Where  jewels^  or        valuayes,  aie  draomiBated  ia  Vaiaatio«of 
the  bill     lading  as  artides  of  inferior  i^lue,  they  are  to  be  j^^^^  ' 
contributed  for  as  of  such  inferior  value  (m) ;  so  if  they  are  ^«le8  of 
packed  up  iu  a  box  without  any  intimation  to  the  master  of 
their  vala%  and  this  box  be  thrown  overboard,  it  is  deereed 
by  the  Laws  of  Wisbuy,  and  stated  by  foreign  jurists,  that 
they  shall  be  contributed  for  only  upon  the  value  of  the  box, 
or  of  the  goods  the  ma^^  might  reasoaaUy  suppose  it  to 
contain  (»). 

The  amount  payable  in  contribution  for  freight  is  the  gross  Valuation  of 

freight 

(f/)  Benecke,  Pr.  of  Indeni.  293.   This  rule  was  adopted  by  the  Omri 
of  C'oninion  Pleas  in  Fleteher  r.  Alexander,  ubi  mpm. 
(h)  Benccke,  Pr.  of  Indem.  292. 
(0  2  Phillips,  s.  1366. 
(k)  1  Enierigon,  c.  xii.  s.  40,  p.  597. 
(0  Code  de  (omnierce,  art.  429. 
(m)  Benecke^  Pr.  of  Indem.  294. 

C>0  Laws  of  Wisbuy,  art.  43;  Weijtsen,  s.  33;  Casaregis,  Disc.  46, 
Ho.  49;  and  see  2  Philliijs,  Im.  s.  1372.  Cf.  Lebeau  Gen.  Steam 
Ifav.  Co.  (1872),  L.  B.  8  C.  P.  88. 


1^  or  6£N£RAL  AVERAGE.  [PART  III. 

■••^  freight  which  would  have  been  earned  ou  arri\al,  less  any 
niuyrgee  which  Ibe  shipowner  would  hvwe  ionmmd  in  order  lo 
mm  much  freight,  bat  has,  in  coosequ^ce  of  the  SM^fice,  not 
inenrred.  In  case  of  loss  of  freight  by  jettison  of  goods, 
allowance  must  also  be  made  {pr  the  freight  of  a,ny  cargo 
whkk  the  flkifMrnr  has  bean  Mb  to  obtain  in  anbatitation 
for  the  goods  jettisoned  (o) . 
jmmwaUmic       Damage  purposely  inflicted  on  the  ship  for  the  general 


racnfices  of    safety  IS  to  be  eatmiated,  for  the  porpoaea  of  adiiiatflBMnt,  at 

part  of  ship.      .         ^    -  .  •  ^ 

tbecost  of  the  repairs,  wiln  dednetions  in  proper  eases  for  the 


old  materials  {p) ;  where  no  repairs  have  been  made,  the 
damage  must  be  a  subject  of  estimation  (g). 

Whore  ikbe  value  of  the  wfadb  ship  is  to  be  contriboted  for» 
as  in  the  ease  of  her  total  loss  by  voluntary-  stranding,  with  a 
saving  of  the  cargo,  the  measure  of  the  loss,  for  the  purposes 
of  adjustment,  ivaa  eoaaideted  by  PhiUipa  to  be  the  value  of 
Hie  ship  to  her  owner  at  the  time  she  ran  aground  (r). 
Loe»  indmred      The  amount  at  which  goods  sold  for  the  general  benefit  are 
for  the         to  be  paid  for  in  contribution  is,  if  the  voyage  is  subsequently 
eonfleted,  the  net  yake  they  wodd  have  fol^  at  the  port 
of  discharge,  or,  at  the  option  of  the  owner  of  the  goods,  the 
sum  actually  realized  at  the  intermediate  port:  if  the  voyage 
is  not  snbaeqaently  eompleted,  the  ktt^  amount  («). 
I«owb7  When  money  is  raised  abroad,  by  biUs  (V  otherwise,  for  the 

rainng  mone\'  ,  . 

on  credit,  *c!  sake  of  defraying  expenses  of  the  nature  of  general  average, 

*  (o)  Lowndes,  Gen.  A  v.  5th  ed.  340. 

(p)  See  th€  Rules  of  Practice  of  the  Association  of  Average  Adjusters, 
Appendix  C.  As  to  deductions  from  cost  of  repairs  accarduig  to  York- 
Antwerp  Kulet<,  1890,  see  Rule  XIII.  (Appendix  D.). 

(q)  As  to  which  see  Henderson  v.  Shankland,  [1896J  1  Q.  B.  525- 
(C.  A.).  It  is  doubtful,  however,  whether  the  decision  of  the  Court  as 
to  diayiowanee  of  the  deduction  of  one-third  new  for  old  can  be  logically 
jaitiied;  see  pott,  $  1026. 

(r)  2  IluUipt,  Int.  8.  lisa;  tad  we  HeadenKm  r.  ShankUnd,  ubi 

(•)  fbilfipi,  Ibs.  8.  lifi.  See  0ep«n  v,  Oeeui  Ins.  Co.  (1826),  6 
Omm,  tS;  BidMidaon  r.  Noarte  (ISIS),  Z  B,  k  Aid.  287;  Atidnson 
V.  Stephens  (1862)^  7  Exch.  667  ;  21  L.  J.  Ex.  829;  Hopper  r.  Bvmees 
(1876),  1  C.  P.  D.  187;  Pirie  v.  Middle  Dock  Co.  (1881),  44  L.  %  426. 
Beaeeke,  koverer,  iaama^  (Pr.  <rf  Isden.  274). 
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the  ftmouQt  aetuallj  exp^ded  is  the  auMNUit  to  be  eonlributed 
lor,  induding  interest,  both  marine  and  ofdinary,  and  aU  loss 

by  discount  on  bills  and  by  the  rate  of  exchange  (t) . 

983.  Having  thus  seen  the  mode  in  which  the  property  Mode  of 
saerifieed  is  to  be  yakrad  for  the  purposes  of  general  average  JJ^^i^^of 

adjustment,  let  us  now  see  what  valuation  is  put,  for  the  same  thepropertj 
^  '  ^    '  saved  for  the 

purposes,  upon  the  property  saved;  in  other  words,  let  us  purposes  ol 
inquire  what  is  its  ewtributory  value.  The  gweral  principle  Sf^^ 
of  valuation  is  simply  this  (w):  "that  the  value  of  the  pro- 
perty to  its  owners,  (BS  saved  by  the  sacrifice  or  the  expenditure, 
is  the  value  upon  the  footing  of  which  it  ought  to  contribute 
towards  making  good  the  loss  or,  as  the  rule  is  frequently 
given,  "  the  contributory  value  of  the  different  interests  is 
their  value  to  their  owner  at  the  time  and  place  to  which  the 
apportionment  rebtea/' 

Simple,  however,  as  this  principle  is,  its  practical  applica-  The  rule  of 
tion  has  given  rise  to  considerable  difficulties,  which  have  ^^3*^^ 
chi^y  arisen  ixma  not  suffici^tly  bearing  in  mind  the  ^  ^  , 

,      ,  V  sacrifices  and 

distinfltooa,  dbeady  notked;  between  the  mode  of  adjustniM^ 

adopted  in  the  case  of  sacrifices,  and  that  which  ought  to  be 
p'ursued  in  the  case  of  expenditures. 

In  the  case  of  expenditures,  we  have  shown  our  remom  for 
thinking  that  contribution  is  due  from  the  moment  of  the 
outlay,  and  is  payable  in  all  events,  whatever  may  be  the 
subsequent  fate  ol  the  adventure:  in  these  cases,  ik&Kiiue, 
the  time  and  place  to  which  the  apportionm^t  r^tes  should 
be  the  time  and  place  of  the  disbursement,  and  the  contribu- 
tory value,  therefore,  pf  the  property  saved,  should  be  the 
sum  it  was  worth  to  its  ownw  at  the  time  and  place  at  whidi 
the  expenditure  was  incurred  (without  reference  to  any  sub- 
sequent deterioration  which  may  have  taken  place  before  its 
arrival  in  port  {x).  ilMHI 

It  is  different,  however,  in  theilljp..  There,  as 

(0  Benecke,  Pr.  ol  Indem.  250;  2  Phillips,  Ins.  ss.  1S59,  19S0. 
(u)  Cf.  Yoi^-Antwerp  Bales,  1890,  rale  x¥ii.  (Appendix  C). 
(»)  See  ante,  $  977. 
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we  have  also  seen,  theffopearty  at  rkk  when  themmBeBmm 
made  is  not  eomideMl  as  saved,  so  as  to  be  subject  to  contri- 
bution, until  its  arrival  at  the  place  of  adjustment.  This 
place  ought,  whenever  practicable,  to  be  the  port  of  discbarge, 
and  the  time  that  of  the  ship's  axrival  (here.  Hence  die  rale, 
that  ID  ease  of  losses  arising  from  sacrifices,  the  contributory 
value  of  the  different  interests  saved  thereby  is  their  net  value 
iu  the  state  in  which  they  aetually  oMe  ii^  &m  owm^'t 
hmads  at  the.port  of  deMfaiadoti  {ij) . 

Accordingly,  where  the  loss  to  be  adjusted  has  arisen  partly 
from  sacrifices  and  partly  from  expenditures,  the  eontributofy 
value  of  the  fiopmty  saved  oogiit,  in  theory,  to  be  estimated 
on  two  dMFerent  principles.  Phillips  considered,  indeed,  that 
this  is  the  true  rule  to  be  followed  in  practice  (^).  Arnould  (a) 
considered  that  to  do  so  woidd  involve  a  de^me  of  diilmlty 
itnd  emfaamwiment  inoonnstent  with  tlie  Agencies  of  actual 
business.  Lowndes  (6),  however,  does  not  see  where  any  such 
practical  difficulty  lies.  Nevertheless  the  oidinaiy  piaotice 
amongst  aveiage  adjttstars  in  this  ooontxy  k  to  n^gaid  only 
the  state  of  affairs  existmg  at  the  time  and  place  of  adjust- 
ment, Avhether  in  dealing  with  cases  of  sacrifice  or  expendi- 
ture; but  this  rule  is  not  universally  foUowed  (c). 

In  what  follows,  wnkm  otherwise  ^x{»essed,  the  loss  to  be 
made  good  by  the  contribution  is  assumed  to  be  lo8§  arising 
from  sacrifices. 


Priuciple  of 

ehip  for  the 
purposes  of 
oonthbutioii. 


984.  Agreeably  to  the  jMuidplas  akeady  kid  down,  we 
•hall  find  it  everywiMm  aciaowledged  that  the  ship  is  to  be 
estimated  for  the  purposes  of  contribution  solely  with 
reference  to  her  value  as  finally  saved  by  the  sacrifice,  thai 


(>)  St«vens,  Average,  49. 
iz)  %  Phillips,  Ins.  s.  1377. 
(«)  2ad  ed.  p.  951. 

{by  Lowndes,  Geii.  Av.  312,  n.  (c>,  5th  ed.:  "  TJiere  must  be  one 
adjn^m^t,  bat  there  ean  easily  be  two  apportionments,  on  different 
contributory  ▼nines,  followed  by  a  balance  of  account  or  a  simple  sum  in 
addition.  Maeh  greater  cenplieatloBB  tiian  this  are  often  dealt  with  by 
adjasters  wiAoiit  diflenlty." 

(«)  I/owades,  Ml,  M  ed. 
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m,  her  worth  to  her  ownar  at  the  time  and  place  of  adjust-  9m. 
inent((?). 

There  is  no  dispute  about  tlie  general  principle;  but  there  Difficnltyef 
has  beea  great  difficulty  in  adopting  any  piaetieal  rak  of  p^g^ai  rule 
valuation,  a  diHeulty  arising  principally  from  the  fact  that 
the  ship,  generally  speaking,  is  not,  like  the  goods,  actually 
sold  at  the  port  of  destination.  The  method  of  vahiatian,  m 
the  absence  ol  a  sale,  has  been  very  generally,  but  very 
variously,  fixed  by  the  positive  laws  of  almost  all  mercantile 
states  (e),  but  in  our  own  country  we  have  no  fixed  rule  upon 
the  subject.  The  adjuster  BUMt  ase^r^  <he  fig«re  as  well 
as  he  eaBr-eitha*,  wheve  thare  is  a  market  for  similar  vessels, 
by  estimation  of  her  market  value,  or,  where  there  is  not,  by 
considering  her  first  oost,  and  then  Hiridag  ^reper  alfowaoeee 
for  wear  and  tear,  dumges  in  the  cost  of  ecmstniction,  mate- 
rials and  the  like,  which  might  either  enhance  or  diminish  her 
Value  at  the  date  of  adjustment  (/). 

iift.  The  pfindple        whish  limght  is  to  coalxibute  in  Principle  on 

the  case  of  general  average  is,  that  it  was  one  of  the  thinsjs  'H^^^^'f^^^ 
,         .  .  o    contnouiee » 

at  hazard  at  the  time  when  that  sacrifice  was  made  which 
produced  the  ^^eaeiial  aveMge  k>8s(^);  and        ptiDeiple  ^^wMchtei 
upon  whieh  iis  ooatribtiUury  value  is  assessed  is  the  same  as  J^iue  L^*^ 

aaoertaoed. 

id)  Stevens,  63;  Benecke,  Pr.  of  Indera.  311;  2  PhUlips,  s.  137^; 
Baily,  Gen.  Average,  141—144.  If,  however,  repairs  have  been  done 
before  the  adjustment,  the  value  of  such  repair8  must  be  deducted.  And 
where  the  saorifiee  in  respect  of  which  contribution  is  to  be  made  wan 
a  aaoriflce  of  ahip,  the  amount  allowed  in  general  average  in  respect  of 
•Boh  gaerifioe  moat  be  added.  See  Carver,  s.  422;  Lowndes,  §  69;  and 
cf.  Headenoii  r.  SHiaiiUand,  [1896]  1  Q.  B.  525.  Where  the  sliip  is 
aetiia%  told,  the  priee  die  fetched  is  pHmd  faeie  evidence  of  her  con- 
tributory value  (BeU  v.  Smitii  (laOS),  2  JohMon,  B.  98);  but  the 
saleable  value  is  not  neoenarily  oondusive-^.^.,  in  tlie  oaae  of  vejseb 
of  a  peculiar  build,  and  designed  for  a  partienlar  Ixade,  for  whieh, 
therefore,  there  is  no  market.  Cf.  0fainffer  v.  Ifartin  a««2>,  31 
L.  J.  Q.  B.  186;  4  B.  &  S.  9.  . 

ie)  See  Comparative  Table  at  the  beginning  of  Lowadee'  work  on 
General  Average,  and  Appendices  at  the  end. 

(/)  See  Lowndes,  General  Aver^ige,  §  69;  of.  Steven^  Avefam.  53: 
2  Phillips,  8.  1379.  ' 

(O)  Per  Lord  EUenborough  in  Cox  v.  May  (1815),  4  M.  &  S.  159. 
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in  the  case  of  the  aliip,  vis.,  that  the  amomit  to  contrilmte 
w      UBoont  eraitaally  saved  by  tiie  saerifioe. 

From  these  two  principles  it  follows:  1.  That  freight,  in 
order  to  be  contributorj  at  all,  must  have  been  pesding  at 
the  time  id  the  aaetybe;  2.  That  the  true  ooB^bntoiy 
value  of  freight  is  the  actual  sum  finally  received  as  freight 
by  the  shipowner  after  deducting  such  of  the  expenses  of 
earning  it  as  would  have  been  saved  if  the  veasel  had  been 
lost  at  the  time  <^  the  flatnrifiee  (A). 

^iraeroSy  the  first  principle  it  follows,  and  has  been 

eontributee  in  decided  in  the  United  States,  that  if  the  cargo  or  a  part  of  it 
has  been  delivmd  before  the  saerifioe  took         the  freight 
§^r^  of   '  ^  ™  wspeet  thereto  does  not  contaribute  (i) .   Freight  paid 
^^ayrifioe,    in  advance,  not  to  be  recovered  back  by  the  shipper  in  any 
case,  does  not  contribute  qua  freight,  beeatue  it  is  not  at  risk . 
But  a  eoi^iihirtion  in  respect  d  the  Mnonnt  so  paid  in 
advance  is  levied  upon  the  shipper  or  consignee  of  the  goods, 
either  directly,  in  respect  of  the  interest  called  advance 
freii^  or  ind^reedy,  in  respect  of  the  eztmit  to  wldeh  the 
value  of  the  goods  is  by  such  payment  in  advance  deemed 
to  .'be  enhanced  (A:).    If  the  ship  is  wrecked  near  the  port 
of  loading,  so  that  the  goods  are  tak^  back  there  and  ike 
genml  average  is  th«re  adjusted,  the  advance  freight,  being 

(A)  Stereas,  SS;  2  Pliillips,  Ina.  s.  1385;  Lowndes,  §§  71,  75;  Th« 
MgtXk,  [last]  p.  at  p.  ISS.  As  reganb  freight  at  the  risk  of  a 
^iutanr,  H  k  fawtiM  lij  a  nJe  of  tiie  AmodmUxm  of  Average  Adjusteirg 
Hi«t  90  MhwIiHi  flkaM  Im  tSBmnA  tor  wiges  and  port  eliaig«s  exeep* 
la  case  of  ckaitan  m  lAMt  ttw  vagM  or  port  fktaegm  aie  payablo 
hf  ^  dutfieMT.  * 
(#)  Dnnliam  r.  Commercial  Ina.  Go.  (1814),  11  Joiuu.  815;  Steong  v. 
New  York  Fireman's  Int.  Cb.,  ibid.  323,  cited  2  Phillips,  Ins.  s.  188S. 

(A)  Frayee,  or  Trayes  v.  Worms  (1886),  19  C.  B.  N.  S.  159;  Lowndes, 
§  71.  Carver  thinks  that  in  such  a  case  the  contribution  is  paid  in 
respect  of  an  interest  in  the  cargo  rather  than  in  the  freight:  Carriage 
by  Sea,  s.  440;  and  this  view  was  adopted  by  the  Circuit  Court  of 
Appeals  in  Maldonado  v.  British  &  Foreign  Mar.  Ins.  Co.  (1910),  182 
Fed.  B.  744,  the  Court  holding  that  contribution  was  payable  on  the 
baas  of  the  narikot  valae  at  the  port  of  destination,  without  deducting 
freight  payable  in  any  event.  It  also  seems  to  underlie  the  judgments 
fleteiMr  v.  AleaoHite  0888),  L.  B.  3  C.  F.  375. 
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totally  lost,  will  not  contribute  at  all.   Cargo  belonging  to  a  s«st.  9M 

shipowner  will  contribute  in  respect  of  its  enbaaeed  value  by 

having  been  earned  up  to  the  point  where  the  graeral 

average  act  took  i^aoe  (I) .    If  only  freight  pro  rata  itineris 

is  earned,  that  alone  contributes  (w).  On  the  same  piioci^ 

where  a  ship  was  charts  at  so  much  a  monA  to  sad  on 

successive  passages,  and  the  general  average  loss  happened  in 

the  course  of  the  last  passage,  it  was  held  in  the  United  States 

that  the  freight  on  which  contribution  was  to  be  assessed  was 

that  earned  in  the  last  passage  only,  as  that  alone  was  the 

freight  which  would  have  been  lost  but  for  the  sacrifice  {n). 

In  Williams  v.  London  Ass.  Co.  (o),  a  riiip  was  charts  Wheieadi^ 
for  the  voyage  out  and  home,  under  a  stipulation  that  no  Ltnlnti^ 
freight  was  to  be  paid  for  the  homeward  voyage  unless  she  ^^y^ 

4?         J  1  ,  .  ^iid  home, 

perlormed  her  voyage  out  and  home,  and  arrived  at  h»  what  freight 
original  pcwt  of  depaitm  in  safety.   An  insurance  was 
efiPected  on  the  ship  for  the  outward  voyage  only,  and  in  the 
course  of  this  outward  voyage  a  general  average  loss  was 
incurred:  before  the  trial  the  ship  had  mi?6d  at  h&t  h<Mne 
port  of  d^artnve  and  earned  Irfl  freight.    The  question  for 
the  Court  was  whether  under  these  circumstances  the  whole 
freight  was  liable  to  contribute  for  the  g^ml  average 
incurred  on  the  ou^aid  voyage:  the  Comrt  held  that  it  was, 
on  the  ground  that  the  whole  freight  payable  under  the 
oharter-party  was  one  entire  and  indivisible  som,  payaUe 
for  the  use  of  the  shi|p  out  and  h<Mtne;  ther^<»e,  when 
ultimately  earned,  having  been  put  to  hazard  and  saved 
by  the  measures  taken  for  the  general  benefit,  it  ought  to 
contribute  {p). 

This  dedmn,  altar  undergoing  mueh  criticism  (g),  was 

(0  Lowndes,  §  71. 

(«•)  liaggratii  v,  Cliureh  (1803),  1  Caine^,  196. 

(;>)  Williams  V,  London  Am.  Co.  (1818),  1  M.  &  S.  818.    See  per 
Bayley,  J.,  327.  *^ 

(q)  Soe  Benecke.  Pr.  of  Indian.  ai8;  2  PJOIUps,  Ins.  s.  188T:  BaSv 
Oen.  Av.  150~1M;  A«anW,  2nd  «l.  p.  It  wa,  sapport^' 
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GontribotkMi 

of  ohartered 
freight  to 


approved  and  followed  by  the  Court  of  Appeal  in  a  ease 
wliere  a  Teasel  was  chartered  to  sail  from  Fleetwood  to 
Savamiahy  and  thence  bring  a  cargo  of  ecMton  to  a  home 
port,  freight  to  be  paid  on  right  delivery  of  the  cargo.  On 
her  outward  voyage  iu  ballast  a  general  average  sacrifice 
became  agcwaiy.  She  |»oeeeded  to  Savaimah,  loaded  her 
cargo  and  delivered  it,  and  received  the  freight.  It  was  held 
that  the  chartered  freight  was  liable  to  contribute  to  the 
gmml  average  sacrifice,  on  the  gromid  that  it  was  no  less 
at  rkk  during  the  ootward  voyage,  when  the  samfioe  was 
made,  than  during  the  voyage  homewards  (r) . 

Where  the  freight  is  apportioned  in  the  charter-party 
between  tte  outward  and  homeward  parts  of  the  voyage,  it 
would  seem  that  the  whole  or  a  part  should  contribute  accord- 
ing as  the  general  average  loss  occurred  on  the  outward  or 
homeward  passage.  A  inrtion  it  would  be  so  if  the  outward 
and  homeward  passages  were  separate  voyages,  whether 
under  the  same  charter-party  or  not. 

967.  The  question  ef  the  lialHlity  ol  ehartmd  freight  to 

contribute  to  general  average  is  carefully  discussed  by 
Lowndes.  He  divides  charter-parties  for  this  purpose  into 
Hiiee  dsflOTfi  Firnt  Wbm  the  vess^  is  chartered  to  fetc^ 
or  carry  cargo  belonging  to  the  chartwer.  In  this  case  his 
view  is  that  the  chartered  freight  contributes,  whether  or  not 
dieie  is  any  cargo  on  board  at  the  time  of  the  general  average 
aet.  H,  as  is  often  the  ease,  the  charter-party  {»ovides  ihaX 
the  ship  shall  go  to  a  foreign  port  to  bring  home  cargo  for 
the  charterer,  and  liberty  is  granted  to  the  shipowner  to  ship 
an  outward  cargo  lot  his  own  bmiefit  instead  of  smding  the 
vessel  out  in  ballast  (8),  Lowndes  was  of  opinion  that  the 


4r 

Lowndes,  Ckn.  At.  §  71,  and  by  the  present  editors,  Arnonld,  7th  ed. 
§  98t.  Qmtwtf  s.  410,  ad»  wluit  dionld  have  been  done  if  tiM  nvevnge^ 
had  bm  ndiwM  ai  Ibo  end  <rf  tlw  ontvard  Toyage.   Bat  tbe  anaver 
■BW  to  ba  tbst  tbe  proper  piaee  for  adfastnMO^  was  i^ere  it  adaaRjr 
took  plaoe,        at  the  home  po«t. 

(/')  SS.  Carisbrook  Co.  r.  London  and  Pro\iBeial  Mar.  Im.  Co.,  [X901] 
2  K.  6.  861 ;  [1902]  2  K.  fi.  681  (C.  A.). 

(f)  See  tha  eases  etted  in  tiie  preeedii^  seetion. 
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chartered  freight  should  contribute,  as  well  as  the  freight  SMt.  tSf. 
of  the  outward  oaigo.  The  j^notioe  of  Rng^i^H  adjuatsfs 
in  sodi  a  oaae  is  to  make  the  oatwaid  fifeight  only  eon- 
tribute  and  this  practice  can  be  justified  on  the  ground 
that  the  common  adyenture,  so  far  as  the  outward  cargo  is 
oonoemedy  oomes  to  an  end  at  its  port  of  discharge,  whereas 
the  ulterior  ohartered  freight  is  not  earned  on  that 
adventure  (u) . 

Seoondly:  Whm  the  ohart^ra*  hires  Hie  ship  for  a  voyage, 
intmiding  to  make  what  he  can  out  of  the  adventure  by 
letting  out  her  space  to  shippers  to  the  best  advantage.  In 
this  ease  the  chartered  frdght  is  the  subjeot  of  conlnbtt^n 
until  an  insoraUe  interest  is  acquired  in  the  cargo  which 
it  is  intended  to  carry;  afterwards  it  is  the  actual  bill  of 
lading  freight  contracted  for  (a;). 

TWiirdly :  Where  the  vessel  is  hired  for  time,  or  for  a  series 
of  voyages,  by  a  charterer  who  proposes  to  work  her  for  his 
own  profit  as  owner.  Here  Lowndes'  view  is  that  the 
charteced  freight,  unless  the  contiraot  is  a  peculiarly  beneficial 
one  for  the  shipowner,  is  in  reality  all  part  of  the  value  of 
the  ship.  A  ship  is  meant  to  be  sailed  and  to  earn  freights, 
and  whediflr  w  not  she  is  enhaaoed  in  value  by  her  fatace 
engagements,  or  whether  or  not  her  owner  loses  anything  in 
addition  to  her  value  by  losing  his  ship,  depends  on  what  the 
nature  of  her  futmw  engagemeiitB  bmj  fas^sn  to  be.  It  is 
milly  in  respect  of  sueh  enhanoem^t  in  value,  if  any,  that  the 

(*)  See  No.  34  of  the  Rules  of  Practice,  post,  App.  D. 

(«f)  See  liOwndes,  Gen.  Av.  Sth  ed.  365,  n.  (a).  In  Moran  v.  Jones 
(1867),  7  8.  Ifc  B.  58S,  tlie  liaMUty  of  tiie  homewaid  ohartoied  freight 
to  OQatribiifee  to  a  geneial  average  Ion  on  the  oatwaid  voyage  seema 
not  to  Ittie  been  diepntod. 

(x)  Tliis  ia  in  aeooidanoe  Hie  piaeliea  of  avetage  adjnatea. 
But  if  the  bill  of  lading  freigiitB  were  to  amoont  to  kes  tkaa  tfce  ehac^ 
tered  freight,  it  is  not  obvioos  idij  tiia  lifter,  if  it  haa  iiaea  «ved 
the  aaorifioe,  ahould  not  be  the  fieight  to  contribata.  Lowndea,  hewafeg, 
rapports  the  practice  on  the  ground  that  in  tiie  ease  of  a  jettiaim  &a 
ahipowner's  loes  of  freight  would  not  b«  eompmisated  by  eoairibirtioii. 
See  Lowndee,  Glen.  Av.  5th  ed.  8S7. 

A.— VOL.  U.  29 


1(166 


W  0ERKRAL  AVEBAOE. 


[PAIKT  UI. 


Ulterior 
«harfeflrad 


shipowner  should,  in  Lowndes'  opinion,  be  required  to 
contribute  to  geueratL  avera^  as  for  freight. 

088.  LowndeB  does  not  treat  expfessLy  odE  the  gjMiml 
qveitioii  aa  tD  a  shipowner's  liability  to  contribute  for  freight 

expected  to  be  earned  by  the  vessel's  engagement^  for  the 
future.  A  vessel  may,  at  the  time  of  a  general  avera^  act, 
be  peffomiiig  one  ocmtraot  of  carriage,  and  may  have  one  or 
more  separate  engagements  booked  for  some  time  in  advance. 
From  the  view,  however,  which  he  expresses  as  to  his  third 
claas  of  oharter-parties,  it  i^ppears  that  ihe  primary  subject  of 
contribution  would  be  the  freight  actually  being  earned,  and 
that  the  future  freights  would  only  contribute  in  respect  of 
the  extent  to  which  the  ccmtracts  relating  to  them  enhanced 
the  ^alue  of  the  ship .  The  Associatimi  of  Average  Adjusters 
aj^rree  that  the  present  freight  should  contribute,  but  exempt 
all  other,  by  providing  '  that  when  at  the  time  of  a  g^eral 
avinige  act  the  vessdi  has  on  board  cargo  shipped  onder 
charter-party  or  bills  of  lading  (y),  and  is  also  under  a 
separate  charter  to  load  another  cargo  after  tlio  cargo  then  in 
comae  of  carriage  has  been  dist^iarged,  the  ulterior  chartered 
freight  shall  not  oontribute  to  ike  general  average." 


Only  the  net  989.  From  the  second  principle  {z)  it  follows  that,  m  order 
SSn^n^"!   ^   ascertain  the  amount  at  which  freight  ought  to  contribute, 

to  mtoiMi.  the  saerifioe  and  tibe  termination  of  the  voyage,  as  well  as  the 
port  charges  at  the  port  of  discharge,  including  the  costi  of 
discharging  the  cargo  (a),  ought  to  be  deduoted  from  the 
gross  amount  of  the  freight,  for  iJiey  are  part  of  the  necessary 
expenses  of  earning  freight,  and  must,  in  any  case,  be  paid 
out  of  it  (fe). 

(y)  The  rule  does  not  expiessljr  provide  for  ilie  essi  if^ntirff  tte  ddlp 
is  subject  to  the  firet  charter-piriy,  bnt  no  cargo  1mm  MtuUj  been 
shipped  thereunder.    Bat  ii  'u  eoneeiTed  th«t  the  wmm  wwM 

be  applied. 

U)  Jnte,  §  985.  („)  T^wndeg,  {  7«. 

(*)  Stevens,  Average,  63;  2  PhUiipg,  s.  1389. 
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On  the  same  principle,  where  the  hrst  ship  is  disabled,  and  8m*.  999. 
the  cargo  is  s^t  on  in  a  second,  the  excess  of  freight  for  |the 
entire  voyage,  over  that  paid  to  the  substituted  ship,  alone 
forms  the  contributory  value  of  freight.  Hence,  where  the 
shipowner,  in  sneh  case,  is  obliged  to  pay  the  same  or  a  higher 
freight  lor  the  hire  of  the  second  ship  than  he  was  to  receive 
for  the  use  of  the  first,  then,  in  case  the  loss  occurred  beforo 
the  transhipment,  no  contribution  is  doe  for  freight,  beeaiue 
no  freight  in  such  case  is  finally  received  by  the  shipowner, 
or  saved  by  the  sacrifice  (c^ .  The  practical  rule,  therefore,  is, 
that  freight  contributes  to  general  average  upon  its  net  value, 
after  deducting  the  wages  of  the  master  and  crew  {d) . 

990.  Like  ship  and  freight,  goods  contribute  upon  the  Goods 
value  finally  saved  out  of  what  was  at  risk  at  the  time  of  the  thek^net^^  ^ 
sacrifice;  in  other  words,  upon  the  value  of  the  goods  as  they  ^^^.^^^^ 
come  into  the  huids  of  their  owners,  at  the  place  and  time  pkoo  of 
of  adjustment  (e).  adjiiiiiiioiit. 

That  place,  if  possible,  is  the  port  of  discharge,  and  the  The  port  of 
time  of  making  it  is  as  iqpeedily  as  possible  after  tho  ship's  ^^SrSly^i^i? 
arrival  th&te.    Hence,  the  general  practical  rule  is.  That  S^tiwltion 
goods  contribute  on  their  actual  net  value,  i.e.,  on  their 
market  price  at  the  port  of  adjustm^t,  less  freight,  duty  and 
exnenses  of  Undino*  (i^  mmm 

In  case  of  a  general  average  loss  at  the  outset  of  the  But  it  may  be 
voyage,  and  of  the  ship  in  consequence  putting  back  into  ^^^^um. 

(c)  So  decided  in  America.  Searle  v.  Seovell  (1819),  4  Johns.  Ch.  C. 
218;  2  PJiillips,  Ins.  s.  1388. 

(^d)  The  rule  of  practice  adopted  by  the  Association  of  Average 
Adjusters  is:  "  TJiat  freight  at  the  risk  of  the  shipowner  shall  contribute 
to  general  average  upon  its  gross  amount,  deducting  the  whole  of,  and 
no  more  than,  such  port  charges  as  the  shipowner  shall  incur  after  the 
date  of  the  general  average  act,  and  such  wages  of  the  crew  as  the 
filiipowner  shall  become  liable  for  after  that  data." 

(e)  Benecke,  Pr.  of  Indem.  298;  Stevens,  Aveirage,  49. 

(/)  SteveoB,  Average,  48;  Benecke,  Pr.  of  Indem.  301;  2  Phillips, 
Ins.  s.  1894;  Lowndes,  §  70.  Salvage  or  particular  ohargeB  payable 
in  respect  of  the  goods  mnsfc  be  dedootod:  Tli^  EUaa  linea  (1900)^  102 
Ped.  B.  184,  aSd.  (1908),  114  Fed.  B.  807;  Oiryer,  s.  419. 

29(2) 
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8«ct.  990.  the  port  of  loading,  the  adjustment,  said  Arnould,  should  be 
settled  tbere;  and  in  such  case,  he  added,  the  contrihatoijr, 
mine  ol  the  goods  wiU  be  "^ir  ooet  on  board  wi&oat 
insurance,*'  i.e.,  the  amount  of  tradesmen's  bills  and  shippings 
charges,  "  such  being  the  value  at  risk  "  {g).  It  has,  how- 
evor,  been  submitted  that  an  adjostaMBt  Hkme  only  be 
justifiable  if  the  voyage  be  broken  up  (/t) .  In  that  event 
the  value  of  the  goods  has  not  been  increased  by  the  payment 
ol  the  shipping  oharges,  and  it  has  been  held  that  thej)  are 
Bot  to  be  added  (i). 

'  When  the  adjustment  is  settled  abroad,  the  contributory 
value  of  the  goods  should  be  their  market  price  at  the  foreign 
fiort  if  this  be  aseertainable;  if  not,  their  value  tiiere,  to'  be 
estimated  in  the  best  way  possible,  as  in  ease  of  ship  (Jc) . 
The  ralue  <rf      ^      Sacrifice  to  be  contributed  for  consists  of  a  jettison  or 
j^^m^^llli^^  ^  goods  f<Mr  the  gmanl  ben^t,  thai,  m  the  prindple 
sold  must  be   already  illustrated  in  the  ease  of  ship  and  freight,  the  esti- 

ndded  to  the  *^  .  . 

value  of  the    mated  net  value  of  the  goods  jettisoned  or  sold  must  be  added 
foods  aaved.    ^  ^  ^  value  of  the  goods  saved,  and  ike  whdb  will  be  the- 
oontributcHry  value  of  Uie  goo^  ({). 

Thus,  let  the  net  value  of  the  goods  saved,  deduct- 
ing freight,  be      -----      -  £l,00a 

Add  net  value  of  the  goods  jettisoned,  &c.,  deduct- 
ing freight,  &e,    -     .  -      -      -      -      -  100 

Value  of  goods  to  contribute       -      -      -  £1,100 

l^amaged  If  the  goods  saved  are  deteriorated  or  damaged,  by  the 

bTtekenat  perils  of  the  sea,  altw  the  rned^oe,  they  must,  of  course,  bo 
^ine^imilf  ^  d^imorated  vdlue,  to  sooh  is  thmr  value  as 

(0)  tnd  ed.  p.  967.  (A)  Ante,  §  961. 

(0  VMAae  v.  AkoEsadflr  Om\  L.  R.  3  0.  P.  875.  U,  in  a  w» 
wliefe  Ibe  adT^tnre  is  not  lbiaiEe&  up,  the  aveni^  eonld  be  adjnrted 
«i  Hke  port  of  loadiiiy,  it  aecniB  to  follow  ivam  tke  jadgnents  in  this 
ease  that  the  UHaranee  ought  to  be  taken  into  account  as  well  as  the 
shipping  charges.  As  to  taking  the  invoice  price  of  the  goods  as  tbe^ 
basis  of  the  valuation,  see  Loiriides,  Gen.  At.  §  70. 

(kr)  Cf.  ante,  §  984. 

(2)  Stevens^  Average^  48. 
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finally  saved  (m);  if,  however,  they  have  been  damaged  by  Sect.  990. 
the  very  sacrifice  for  whidi  contribution  is  claimed,  then  they  the  damage 

.be  caused  by 

must  be  taken  at  their  value  as  sound,  for  this  damage  is  the  sacrifice, 
made  good  to  them  in  contributioA  {n) . 

90L  By  way  of  illustrating  what  has  preceded,  the  follow-  Example  of  a 
ing  example,  in  figures,  of  a  general  average  adjustment,  f^g^^ 
settled  after  the  ship's  arrival  at  her  port  of  destination,  is  adjustmenl. 
taken,  with  a  few  alterations,  from  Abbott  on  Shipping: — 


Valuation  of  Losses. 

Goods  of  A.  jettisoned  £600 

Damage  done  to  goods  of  B. 

by  the  jettison    200 

Freight  of  A.'s  goods  jetti- 
soned   100 

Price  of  a  new  cable, 

anchor  and  mast  £300 

Deduct   one-third  new 

for  old  (o)    100 

  200 


Expense  of  bringing  the  ship 

dl  the  gftads   50 

Pilotage  ftod  ezpeoaes  of 
ig^Aog  into  and  out  of  the 
port  wliece  tibo  dup  pat  in 

to  reit   100 

Expenses  there    25 

Adjusting  this  avenge   4 

re   1 


Total  amount  of  lo^jscs  to  be 
contributed  for   ^1,180 


Value  of  Aeticles  to  coNxuuiUTE. 

Goods  of  A.  jettisoned   £500 

Net  value  of  the  goods  of 
B.,  deducting  freiglit  and 
charges,  and  including 
amount    made    good  in 

general  average    1,000 

Ditto  of  the  goods  of  C   500 

Ditto         ditto         D  2,000 

Ditto         ditto         E  5,000 

Value  of  the  ship  £2,000 

Net  freight,  deducting 
wages  and  charges..  SOO 


2,800 


Total      of  contributory 
values   sfell,800 


Then,  as  11,8001.  :  1,1801.  ::  1001.  :  102.,  therefore  each 
person  will  lose  10  per  cent,  on  the  value  of  his  interest  in 
ship,  freight,  and  cargo. 

(w)  Fletcher  v,  Alexander  (186«),  L.  R.  3  C.  P.  876;  Beaeeke,  Pr.  of 
Indem.  298. 

(«)  Stevens,  Average,  48. 

(o)  Only  onc-sixtli  is  now  allowed  in  respect  of  cables,  and  notiuqg 
off  the  price  of  a  new  anchor. 

(>>)  The  loM,  to  repair  whidi  ilie  ship  put  in  to  reit,  being  general 
avenge,  and  aasnmliv  Atwood  t?.  Sellar  ((1880),  4  Q.  B.  D.  342;  5 
Q.  B.  B.  2M>  to  be  good  law. 
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g*ct.»i.      Thus  A.  loses  50Z.,  B.  lOOL,  0.  50Z,,  D.  200Z.,  E.  500Z., 
Ihe  leMpowiim  2801. 

The  ahipownera,  tiiefoiore,  are  to  pay  towards  the  oontribu- 

tion  280Z. ;  but  they  are  to  be  paid  480L  (i.i.,  freight,  lOOZ. ; 
mast,  cable,  and  anchors  sacrifioed,  200^.;  disbursements^ 
18(Ml.):  on  the  whole,  thereloffe, 

£ 

,  Hie  riiipowners  are  aetnallj  to  reoeiye  -  -  200 

A.  contributes  50/.,  but  is  to  be  paid  5002. — actually 
i«oei?e8  -      -      -      -      -      -      -      -  450 

B.  ottitnlNilea  1001.,  but  is  to  be  paid  200l.--MtaaUy 

receives  -      -  -      -      -      -  100 


Total  to  be  actually  received      -  -  £750 

On  the  other  hand,  C,  D.,  and  E.  .  C.  -       -  -  50 

have  lost  nothing,  and  are  to  :  D.  -      -  -  200 

pay  as  be{<Mre,  vi*.:—              )  E.  -      -  -  600 

Total  to  be  aetnally  paid  -  -  -  £750 


^Riis  amoont  is  exactly  eqoal  to  ike  total  to  be  aetiudly 

received,  and  must  be  paid  to  each  person  entitled  to  contri- 
bution in  rateable  proportion. 

Place  of  992.  The  proper  pkoe  fcur  the  adjustment  of  general 

average  is,  as  we  have  already  teen,  the  ^ip's  port  of  destina- 
tion or  discharge.    It  often  happens,  however,  that  a  ship 
Ions  be~      ma}'  have  more  than  one  destination,  and  be  carrying  cargo  to 
^^^^1^      be  discharged  at  more  Am  one  plaee,  and  even  at  fdaoeo  in 
different  countries  with  different  laws.    In  such  a  case  the 
^       questions  as  to  where  an  adjustment  is  to  take  place^  on  what 
values,  and  according  to  what  law,  are  some  of  many  diffienlt 
pointa  that  may  arise,  and  there  is  no  judicial  authority  on 
the  subject.    It  is,  however,  discussed  very  clearly  and  care- 
fully by  Carver  (g),  and  Lowndes  (r),  to  whose  pages  the 
reader  is  referred.   Cher's  view  on  the  wfade  is  that  the 


adjustment 
OMfoTCign 

VHiere  slMidd 


(f >  Ckiviafe  hf  Bm,  m.  4M,  4M. 


(r)  G«m,  At.  §  SS 
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ultimate  port  of  the  voyage  should  as  a  rule  be  regarded,  and  UmaL  —a. 
ihaX  the  adjustment  should  be  there  made  on  the  basis  of  the 
arrived  values.  'Lowadea  gives  a  usefoi  iUnstn^aon  of  what 
was  actually  done  in  a  case  of  some  importance,  where,  how- 
ever,, the  adjustment  was  agreed  to  without  litigation.  Apart 
from  Q0inj[4ieatum8  of  this  nature,  Uie  rule  is,  that  where  the 
port  of  destination  happens  to  be  a  foreign  port,  the  genml 
average  loss  is  adjusted  there,  according  to  the  law  and  usage 
of  the  country  to  which  such  foreign  port  belongs;  and  the 
adjustmeiit  90  made  is  oaUed  a  foreign  adjustm^t  («).  If 
the  adventure  be  broken  up  at  an  intermediate  port,  either  of 
necessity  or  by  consent  of  the  parties,  that  port  becomes  in 
effect  the  port  of  disohitrge,  and  the  place  therefore  for  adjust- 
ing tiiie  general  average.  But  in  the  absence  of  proof  of  the 
termination  of  the  voyage,  by  necessity  or  consent,  at  an 
interijOL^diate  port,  an  adjustment  made  at  such  port,  without 
the  exj^sfim  consent  of  all  parties  concerned,  will  not  be 
binding  on  them  {t).  * 

It  has  also  been  alieady  observed  that  there  is  great 
divmily  in  the  practice  of  different  countries  with  regard  to 
what  sbdl  or  shall  not  be  included  in  geikml  average;  soine* 
times  lossefe  are  included  and  charged  for  which  are  general 
average  in  the  country  where  the  adjustment  is  settled,  but 
not  so  in  the  .  country  where  the  charter-party  was  entered 
into  and  the  policy  of  insurance  effected;  and  sometimes  a 
different  proportion  of  contribution  is  assessed  in  the  foreign  — 
p<Nrt  finmi  what  would,  under  similar  circumstances,  have  been 
assessed  in  the  home  pOTt.  ■ 

In  either  case  two  questions  arise:— First,  are  the  co- 

(«)  Siniojid*  c.  White  (1824),  2  13.  &  Cr.  805.  See  Wavertree  Sailing 
Ship  Co.  V.  Love,  [1897]  A.  C.  373,  where  it  was  held  that  the  tMp- 
owner  is  under  no  obligation  to  employ  au  adjngter  ftt  the  foreign  port 
to  draw  up  the  Matanent. 

(O  .Afl  to  what  jwliflea  the  teminAtion  of  the  voyage  at  «a 
mMdm  port,  ef.  WIMtet  «.  Akanader  (1868),  L.  B.  S  G.  P.  t7S; 
Mam  ff.  CpMaa  l&unne  Int.  Go.  (1^4),  L.  B.  9  G.  P.  MS;  10  G.  P. 
414;  aat^lir  aa  eacttMaa  mm  apoa  the  fMste,  aee  HiU  «.  W9m  (IM), 
4  a  P.  B.  m 
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adventorars  themselves  bound  by  the  foreign  a4ju8tmcntP 
Secondly,  am  ths  aadarwntas  boniid  by  it? 


parties  to    WHk  tegtod  t»  tt»  ftnt  qtmldm  tliere  is  now  no  oontro- 

bound  by  ^ersy  amongst  jurists,  for,  as  it  is  expressed  by  Story ^  J., 
~  ''Wli0Q aoaae  of  general  average  oooun, if  it  ia aattkd  ia  the 
i»wga  part  ai  ihrt  inai  iaii,  or  «  aiy  oHwr  loimgn  porlwlMro 
it  rightfully  ought  to  be  settled,  the  adjustment  there  made 
will  be  conclusive  as  to  the  items,  as  well  as  the  apportion- 
ment  thawaf  wfm  fniawa  mtwrnati,  alAow^  it  «ay  be 
d^flMt  fnm  nhtt  our  own  law  would  have  made  in  case 
the  adjustment  had  been  settled  in  our  own  ports  "  (w). 

Tbna  where,  on  an  a4}ttttaient  settled  at  St .  Fetorabafg,  the 
lllllHK  ti»  earge  (BniMb  anbjects)  had  been  oonpetted  (in 
flUier  to  get  possession  of  their  goods)  to  pay  a  contribution 
aaaessed  upon  them  for  the  expenses  of  r^paira,  whieli  were 
§mmA  awage  m  Bnaaa  but  net  in  tint  eeontry,  it  wae 
Md  that  they  couM  not  recover  it  back  from  the  shipowner, 
who  was  himself  a  British  subject  {x).  • 

The  Mune  deemm  waa  gmn  in  a  eaae,  tikm  mtmmg  upon 
a  Mvnian  ad joftment,  wiieie  the  contribution  was  for  wages 
and  provisions  during  a  refitment,  which,  as  we  have  seen, 
are  not  general  average  in  this  country;  here  also  the 
aetkn  waa  bioiiglrt  by  the  em«r  of  the  goods  lo  raoover 
baek  the  sum  so  paid  against  the  shipowner,  and  with  the 
like  result  (y) . 

The  laaaan  of  the  role  iatim  given  by  L<»dTenleMba  (in 
tiie course  el  his  judgment  in  the  case  of  Simcmds  v.  White): 
"  The  shipper  of  goods  tacitly,  if  not  expressly,  assents  to 
general  average,  as  a  known  maritime  uaage,  and  by  asaenting 
to  it  he  moat  be  alao  tdran  to  aaMit  to  its  adjustment  at  the 
naoal  and  proper  place,  according  to  the  usage  and  law  of  the 
place  "(2:). 

The  law  in  tbk  fOipeot  is  the  tame  in  the  United  States  (a) . 

(«)  Peters  v.  Warren  Ins.  Co.;  seo  2  Phillips,  Ins.  «.  i4t3.  ' 
(x)  Simonds  v.  White  (1824),  2  B.  &  Cr.  805. 
(y)  Dagleish  v.  DavidiOii  (1824),  5  Jkml.  k  Ryl.  6. 
(«)  2B.  L  Gr,  810.    .  (a)  3  Kent,  Com.  2i8. 
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994.  With  regard  to  the  second  question,  namely,  whether 
the  underwriter  in  this  comitry  is  bound  by  a  fore^  adjust- 
ment,  many  dil^Nilties  have  be^  raised,  and  it  has  been 
strenuously  contended  by  some  writers  of  considerable  prac- 
tical knowledge,  both  in  this  country  and  the  United  States, 
that  the  nnderwr^m  shiMdd  in  no  case  he  bound  by  a  ^iceign 
adjustment,  when  either  the  items  of  the  loss  or  the  modes  of 
apportionment  are  different  from  what  they  would  have  been 
had  the  adjustoient  be^  settled  in  a  home  port  (6). 

There  have  not  been  very  many  decisions  on  this  point  in 
English  Courts — no  doubt  owing  to  the  fact  that  it  has  for 
some  time  been  the  regular  practice  to  insert  in  policies  a 
special  clause,  Imown  aa  the  Foreign  General  Average  Clause, 
by  which  the  parties  expressly  provide  for  the  contingency 
oi  an  adjustment  being  made  abroad.  The  effect  of  this 
elaiise  wiU  be  diseMMMHllr.  At  preset  the  point  lor 
consideration  is  as  to  the  binding  nature  of  a  foreign  adjnal* 
ment,  where^ there  is  no  such  clause  in  the  policy. 

The  true  rule,  to  be  gathered  from  general  reasonings  and 

from  the  tenor  of  the  few  decisions  tliere  are  on  this  subject, 
appears  to  be  this: — 

1 .  That  the  underwriter  is  in  all  cases  bound  by  a  foreign 
adjustment  of  general  average,  when  it  is  rightly  settled 
aooordiog  to  the  laws  and  usages' of  the  foceign  port  (c). 

2.  But  that,  unless  it  is  clearly  proved  to  have  been  settj^ 
in  strict  conformity  with  such  laws  and  usages,  he  is  in  no 

(b)  Seo,  especially,  Stevens,  Averaijfo,  71.  72.  rhilli2)s  appears  to 
admit  that  the  iinderw^rit^ars  would  be  bound,  even  tliough  the  contribu- 
tion sliould  be  ditt'orontly  apportioned,  provided  the  losses  adjusted  as 
gmeral  average  would  be  either  general  or  particular  average  at  the 
home  port,  but  not  otherwise.   2  Phillips,  Ins.  s.  1414. 

(c)  Provided  always  that  the  loss  whith  m  declared  by  the  foreign 
adjustment  to  be  general  average  arodo  from  a  peril  insured  against. 
See  Harris  r.  Scaramanga  (1872),  L.  11.  7  C.  P.  per  iirctt,  J.,  at 
p.  4ta,  cittag  2  Phillips,  Ins.  S9.  1353,  1409,  1414  ;  also  the  Mar.  Ins. 
Act,  1M6,  8.  66,  sah-s.  6,  infra,  §  997,  note  (//>.  For  what  is  an 
adjustment  according  to  the  law  of  the  foreign  port,  see  the  judgments 
of  Kennedy,  J.,  and  Stirling,  L.  J.,  in  De  Hart  v.  CkMnpania,  kc. 
«  Aurora,''  [IMS]  1  K.      109;  2  K.  B.  sm,  post,  §  1600. 
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s«ct.  99%.  case  bound  thereby,  if  it  would  not  be  general  average  in  this 
country. 


995.  Thus,  where  the  assured  (owner  of  goods)  had  boon 
OQmpdkd  to  pay,  uiider  a  foreign  adjustiim 


Catiea  in 
wlnelia 

foreign 

adjustmeut       ....       ^     m  i  oi<>i 

ha»  been  held  ^  respect  01  106868,  some  01  which  would  not  have  been 
general  average  in  this  country,  and  upon  contributory  values, 
diffmntly  oompiitod 


New 


r. 


Where, 
iMwew,  it  10 
not  a  propor 

case  of 
general 

accordiug  to 
the  law^  and 
usagett  of 
Hhe  foveign 
port,  the 
underwriter 
is  not  bound 
W  » 
Am 


what  they  would  have  been  in  this 
oonntry  (the  goods  being  aseeesed  at  Uieir  full  value,  the  ship 

at  one-half,  the  freight  at  one-third),  yet,  as  it  clearly 
appeared  in  evidence  that  all  the  losses  in  respect  ol  which 
IhB  daim  was  allowed  were  general  average  at  Pisa,  and  that 
the  apportionment  of  loss  was  correct  according  to  the  mer- 
cantile usage  of  that  place,  the  assured  was  allowed  to  recover 
against  his  underwriter  the  full  {noportioiiaUe  ambant  ol 
his  daim(il). 

So,  where  the  holder  of  a  respondentia  bond  (on  a  Danish 
ship),  who  would  not  have  been  liable  to  general  average  at 
all  in  this  ooaatry,  was  dMppelled  to  pay  a  coolribiitioii  iindor 
a  Imreign  adjustnmt,  setfled  in  Denmark,  satisfactory 
evidence  having  been  given  that  it  was  the  law  and  practice 
in  Denmark  that  hdidm  of  le^ondentia  bonds  ■hould 
ocMitribiile  in  gmeanl  average,  he  reeovmd  against  his 
underwrite  (e). 

In  both  these  cases  there  was  clear  evidence  that  the  adjust- 
ment was  owrect  aeeovdUng  to  the  law  and  iwaetice  of  the 
port  where  it  was  settled,  and  it  was  also  dear  that  the  port 
where  it  was  in  fact  settled  was  the  proper  port  for  settlement. 
If,  however,  either  of  these  facts  be  not  satisfactorily  estab- 
lished, the  midegwfUir  wiXL  not  be  bound  by  the  loragn 
adjustment,  whenever,  either  in  the  items  or  the  apportion- 
ment of  the  loss,  it  differs  from  what  it  would  have  been  if 
settled  in  his  own  eoontiy  (/). 


Fbwerv.  Thiis, whm the owttfv ol goods iasuiod &OBI LeodcHi 


(£)  ISkmaum  «.  OmOflt,  S  Btfk,  MS. 

(•>  Wslpoto  9.  Bver  (17tt),  S  Fkik,  816. 

mm  p.  immm  omy,  4  c.  p.  d.  sat;  s  piuuipt, ».  1414. 


to  Lisbon  w^as  compelled,  under  a  foreign  adjustment,  settled  9— t.  90a^ 
in  Lisbon,  to  pay  a  contribution  for  losses  which,  according  to 
the  laws  of  this  country,  do  not  bdbng  to  general  average— 

and  no  s;ufticient  proof  was  given  that,  by  the  laws  and  usages 
of  Lisbon,  such  losses  were  treated  as  general  average  there- 
it  was  hekd  that  the  owner  of  the  goods  could  not  leoover 
from  his  underwriter  his  proportionate  amount  of  the  sum 

so  paid  ig). 

It  by  no  means  follows  from  this  case,  as  has  been  stnne- 
times  supposed,  that  underwriters  in  this  eoontry  can  in  bo 
case  be  hound  by  a  foreign  adjustment;  for  Jjord  Ellen- 
borough  puts  his  judgment  entirely  on  the  ground  that  the 
case  contained  no  allagatien  <^  f  aot,  as  to  ks  being  the  law 
or  usage  at  Lisbon  to  treat  losses  and  expenses  of  the  kind 
charged  for  as  the  subjects  of  general  average  (hj . 

Finally,  the  view  of  the  law  as  above  stated  was  confirmed  Harris  v. 
in  Harris  v.  Scaramanga:  "  Now,  I  think,  it  is  clearly  estab-  **^*"*** 
lished  that  upon  such  a  policy  "  (i.e.,  a  policy  containing  no 
special  foreign  adjustment  clause)  "  English  underwriters  are 
bound  by  the  foreign  adiustiaent  as  an  adjitftment,  if  made 
according  to  the  law  of  the  country  in  which  it  was  made. 
They  are  bound,  although  the  contributions  are  apportioned  » 
between  the  different  interests  in  a  niaiiner  different  from 
the  Engli^  mode,  or  though  matters  are  brought  into  <Hr 
omitted  from  general  average  which  would  not  be  so  treated 
in  England  "  (i). 

The  law  in  the  United  States  upon  this  subject  i^pears  to 
be  to  the  same  effect  (k). 

(^)  Power  V.  Whitniore  (1815),  4  M.  &  S.  141.  In  Harris  v.  Scara- 
manga (1872),  L.  H.  7  C  P.  at  p.  49d,  Brett,  L.  J.,  hints  at  dis- 
approval of  this  decision. 

(A)        per  Lush,  J.,  in  Dent  v.  Smith  (1869),  L.  K.  4  Q.  B.  «i 

pp.  4M^,  451. 

(t)  Harris  v.  Scaramanga  (1872),  L.  11.  7  C.  P.  at  p.  495,  i>ei- 
Brett,  J.  In  Hendricks  v.  Australasian  Ins.  Co.  (1874),  L.  K.  9 
C.  P.  at  p.  408,  the  same  learned  judge  seems  to  use  expressions  to  a 
somewhat  different  effect.  See  also  Mavro  v.  Ocean  Mar.  Ins.  Cb. 
(1874),  L.  R.  9  C.  P.  595;  10  C.  P.  414;  Stewart  v.  West  India  Co. 
(1873),  L.  B.  8  Q.  B.  88,  362;  The  Mary  Thomas,  [1894]  P.  108. 

(k)  a  Kent,  Oom.  248;  see  lOao  tbe  emm  ooUeeted  in  2  Phillips,  Ins. 
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iect.  997.      997.  Such,  then,  being  the  positum  afMurt  from  any  i^eeial 

M»  ^  poiicy,  it  now  rmnains  to  ccmsidor  the  effect  of 

Onm.  the  foreign  general  average  clause  above  referred  to.  This 
clause  for  many  years  ran  substautiaUy  as  foUows:  "  Geaeral 
average  and  salvage  eimtgee  payslile  as  per  olBdal  loragn 
adjustment  if  so  made  up,  or  per  York-Antwerp  Rules  if  in 

Iteobjeet.  accordance  with  the  contract  of  affreightment.  "  As  regards 
the  object  with  which  this  clause  was  introduced  into  p«^u»e8 
thm  have  been  two  vkws:  (1)  That,  ^tuere  being  donbt»  as 
to  whether  the  jcases  above  cited  from  Park  (I)  sufficiently 
established  the  law  as  above  laid  down,  the  clause  was  only 
ins^ted  in  Older  to  remove  all  mxk  doubts,  or,  in  otk^  wodb, 
in-  iHrder  to  avoid  running  the  risk  of  the  Pisa  (tn)  case 
being  considered  bad  law.  (2)  That  the  clause  was  intended 
to  do  somi^hing  mere,  and  to  give  the  loidgn  adjostoiait 
mme  farther  effect  €bgai  had  been  given  to  it  by  the  decisions 
on  policies  which  did  not  contain  such  a  clause. 

In  support  of  the  former  of  these  two  views,  arguments  of 
coneiderabile  slmg^  were  formerly  urged,  and  such  was 
ai^paientiy  the  view  of  Lord  Blackburn  (w).  But  the  latter 
view  was  clearly  the  basis  of  the  decision  of  the  Court  in 
Manis  v,  Scaramanga  (o),  and  this  deei«on  has  been 
apfHDoved  by  the  Ooort  oi  Appeal  (p).  The  latter  view, 
therefore,  is  the  authoritative  view  of  our  Courts. 

It  has  already  been  observed  that  even  in  cases  where 
there  is  no  toeign  adjustmmit  clause,  a  foreign  adjustment, 

1414.  FliiUipB  dmasifies  the  oaaes  under  three  heads:  1.  \\l>ere  the 
foreign  adjustment  mapriy  Tariei  ilie  proportions  of  the  contribution. 
%,  WlMM  il  bringa  into  gtamaH  WFerage  what  by  tbe  lex  loci  eontractut 
U  ftttlMdar  wnn^,  Md  venA,  9.  Nfhtan  it  brings  into  general 
mxfsmgp  win*,  bgr  tiie  l«r  M,  is  vMta  geMtal  nor  particnlAr  average. 
MmSmoQ  the  liabili^  of  tbe  underwiitar  in  the  two  fofmer  dMMs 
of  cases,  he  diipoles  it  in  the  third.  See  alio  Baily,  Geoeral  Avenigo,  ItS. 

(0  Newman  v.  Cazalet  and  Walftla  p,  Bwcr,  mmt;  $  MS. 

(>n)  Newman  v.  Cazalet. 

{n)  See  Mavro  v.  Ocean  Co.  (1875),  L.  IS  C.  P.  at  p.  41S.  See 
also  McArthur,  Mar.  Ins.  208. 

(o)  L.  B.  7  C.  P.  481,  See  especially  the  jndgoieat  of  Brett,  J.,  at 
p.  498. 

00  In  De  Hart  v.  Compania  Anonima  "  Aurora,"  [1903J  2  K.  B.  508. 
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if  properly  made,  binds  an  English  underwriter,  even  thougli  S«ot.  897. 

the  contribution  is  tberebjr  aaaesBod  in  dMesmt  pn^>ortioii8 

from  tiiose  in  which  it  would  have  he^  assesBed  by  Englie^ 

law,  and  even  though  matters  are  thferebv  included  or 

excluded  as  general  average  which  F/^gliffh  law  would  hftfo 

treated  diiletently.    But  thm  is  undw  such  laieumatanoes 

(me  defence  open  to  the  underwriters,  notwithstanding  the 

foreign  adjustment,  viz.,  to  show  that  the  loss,  which  is 

declared  by  such  adjusting  to  be  general  afecage,  did  not 

arise  from  any  of  <lie  perils  covered  by  (lie  policy  (g).  It 

has  been  decided  that  the  insertion  of  the  foreign  adjustment 

clause  has  the  effect  of  depriving  the  underwriter  even  of 

this  defence. 

0©8.  In  Harris  «.  Searamanga  (r)  it  appeared  that  the  TheFoBwgn 
foreign  adjustment  not  onlj  assessed  contribution  on  different  ^^JJ^"""' 
principles  from  English  kw,  but  also  included,  under  the  m^^Bthe 
head  of  general  aven^,  losses  and  exp^iaes  whii^  whether  liable  em 
or  not  properly  the  subject  of  contribution  as  between  the  g^^^* 
ship,  cargo,  and  freight,  would  not  apart  from  the  clause  be  ^J^^^*" 
recoverable  from  underwriters,  inasmudi  as  tiiey  arose  liom  P^"^^  insured 
perils  whi^  were  not  insured  against  at  all.   !Hie  faots  of  ^^^i. 
the  case  were  as  follow: — A  cargo  of  rye  was  insured  from 
Taganrog  to  Bremen.     The  policy  contained  the  usual 
memorandum, Ck>rn,  &c.  warranted  &ee  from  average  unless 
general,  or  the  ship  be  stranded,"  &c.;  and  in  the  margin 
were  the  following  conditions: — "To  pay  general  average 
as  per  foreign  statement,  if  so  made  up.    Warranted  free 
from  particular  average  unkss  tiie  ^p  be  stranded,  dsc. 
Warrant^  free  from  capture  and  seizure.''    After  leaving 
Taganrog,  the  vessel  having  encountered  severe  weather  was 
compelled  to  put  into  two  several  p(»rts  f <»  repair,  at  each  of 
which  the  captain,  in  order  to  obtain  funds  to  put  her  in  a 

iq)  By  the  Mar.  Ins.  Act,  1906,  s.  66,  sub-s.  6,  "  In  the  absent  e  c.f 
express  stipulation,  the  insurer  is  not  liable  for  any  general  average 
loM  or  oontribittion  where  the  loss  was  not  incurred  for  the  purpose  c<f 
^  avoyimf,         ooiaieotion  with  the  avoidance  of,  a  peril  insui'ed  against.  " 
(r)  (1872),  L.  B.  7  0.  P.  481. 
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^9%.  99B.  condition  to  oontiuue  hex  voyage,  gave  a  bottomiy  bond  iMii 
ship,  frdglit  and  cargo.  Chi  aoival  at  tlie  oonai^iiees 

of  the  cargo  paid  the  whole  amount  in  order  to  obtain  de- 
livery, the  captain  having  no  funds.  The  ship  was  eventually 
sold  at  the  inatuiee  of  tbe  ooaa^jneea,  hat  sold  for  663^.  hum 
than  was  certified  by  tlie  ayerage  stater  at  Bremen  to  be  the 
ship's  proportion  of  liability  on  the  bonds.  A  supplonental 
average  statement  was  subsequently  made  at  Bxemen,  in 
whi^  this  sum  was  staled  as  "  the  amount  which  the  ourgo 
had  to  pay  as  additioiial  bottomry  debt"  to  the  holders  of 
the  bonds,  and  it  was  admitted  that  "  such  a  loss  is  treated 
at  Bx&Bom  as  a  genenl  average  loss,  and  not  as  a  particular 
avmge  kss."  The  aeticm  was  brought  upon  the  policy  to 
recover  the  6631.  as  for  a  general  average  loss,  stated  so  to  be 
by  the  foreign  adjustment.  The  main  defence  was  that  oven 
assuming  the  loss  to  be  a  genml  average  loss  by  the  law  of 
Bremen,  it  was  not  due  to  any  peril  insured  against,  but 
merely  owing  to  the  want  of  funds  of  the  captain .  Bovill, 
C.  J.,  however,  delivmng  the  judg^nt  of  himself  and 
Keating,  J.,  held  &at  the  question,  whether  the  claim  in 
this  case  was  to  be  considoiod  as  general  a\'erage  for  which 
the  underwriters  were  liable,  was  to-be  determined  not  by 
the  Court,  but  by  the  foreign  stater.  "  Under  the  terms  of 
this  policy,"  he  said,  '*  the  underwriters  and  the  assured  have 
both  agreed  to  /accept  the  adjustment  and  statement  of  the 
average  stater  in  the  ioseiga  port,  if  and  whm  made,  as  con- 
climve  between  them,  both  in  principle  and  details,  as  to  the 
loss  which  the  underwriters  are  to  undertake  in  respect  of 
general  average,  subject  to  the  exception  of  any  matters,  such 
as  capture  or  seizure,  whidi  are  ^eluded  by  tbe  express  terms 
of  the  policy  "  (s),  and  later  (t),  "  If  the  defendants'  conten- 
tion be  correct,  it  would  equally  have  entitled  them  to  dispute 
eai^  item  in  the  cHriginal  avmge  stat^nent  cm  the  ground 
that  it  was  not  properly  the  subject  of  general  average,  or 
that  it  did  not  arise  from  any  of  the  perils  covered  by  (ho 
policy.  But  it  appears  to  me  tliat  the  intenticm  and  effect  of 

(t)  I..  B.  7  CP.  at  p.  489.  (t)  At  p.  491. 
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tile  policy  and  memorandum  were  that  all  sueh  questions  998. 
should  be  excluded  m  dil  oases  where  a  foreign  statement  of 
general  average  had  been  made  up,  as  it  was  in  this  case,  at 
the  proper  port  of  adjustment  abroad;  and  that  the  under- 
writm  by  this  policy,  as  between  tii^nsdves  and  the  assured, 
agreed  to  be  bound  by  the  opinion  and  decision  of  the  foreign 
average  stater,  both  as  to  facts  and  law,  on  the  subject  of  the 
general  average  in  the  statement  which  he  might  make  up 
in  the  foreign  pmrt.'' 

W9.  Brett,  J .,  .mo  gave  judgn^t  in  favour  of  the  Opinion  of 
assured,  though  on   a  somewhat  narrower  ground.    He  to^i^'if** 
agreed  that  the  loss  was  not  a  general  average  loss  by  ?SSf2L« 
English  law,  uid  that  it  was  not  due  to  a  peril  insured  Ci«w. 
against.  He  then  expresses  the  opinion,  after  discussiog  such 
authority  as  there  is  on  the  point,  that  even  where  a  policy, 
contains  no  foreign  adjustment  clause  an  fkiglish  underwrite 
is  bound  by  the  terms  of  a  foreign  adjustment  to  pay  what 
such  adjustment  declares  to  be  general  average,  though  not 
general  average  by  English  law;  but  that  this  liability  only 
attaches  wlme  the  gmml  average  loss  is  due  to  a  peril 
insured  against.  Such  being  the  effect  of  an  ordinary  policy, 
some  additional  effect,  he  continues,  must  be  given  to  the  , 
clause,  in  order  that  its  insertion  may  not  be  meaningless,  and 
the  only  way  to  give  such  effect  to  the  clause  is  to  say  that  it 
was  intended  to  meet  such  a  case  as  the  one  before  the  Court. 
Where,  therefore,  by  foreign  law  a  loss  is  a  general  avmge 
loss,  and  where  by  such  law  a  general  average  loss  is, 
by  the  mere  fact  of  its  being  a  general  average  loss, 
prop(Tly  chargeable  to  underwriters,  whether  or  not  the  peril 
which  .caused  such  loss  is  covered  by  the  policy  in  question, 
a  foreign  adjustment  which,  in  accordance  with  such  law, 
charges  the  loss  against  an  English  underwriter  is  binding  on 
the  underwriter,  if  he  has  agreed  to  accept  a  foreign  adjust- 
ment, even  though  he  ii^  his  policy  baa  npver  granted  protec- 
tion against  the  peril  to  which  the  loss  was  due  (u) . 


(«)  Hsnris  v.  SoaramaI^^  (1872),  L.  R.  7  O.  P.  481.    It  seems  that 


Criticism  <  .f 
the  rule. 


1^    '  or  aSMESAL  AYEBAGE.  [PART  IH. 

It  is  not  proposed  to  criticize  this  decision  except  by  point- 
ing out  tbat  the  msah&K  of  the  Court  were  all  of  opinioa  thftt 
if  the  gmenil  a^mge  hm  had  hem  Oftused  hj  a  perfl 
expreeslv  eatoepted  in  the  policy,  such  as  capture  or  seizure, 
the  underwriters  would  not  have  been  liable  in  respect  thereof, 
whatever  mi^it  be  the  tenor  of  the  foreign  adjurtiiMiil.  It 
^  ii,  however,  diffieult  to  tea  bow  this  lesarvation  can  logiodly 
be  maintained.  There  seems  no  difference  in  principle 
between  perils  which  are  eizd^[»ted  from  the  policy  by  eo^vtw 
wofds,  and  perils  idiich  are  exo^sted  tber^rmn  by  omiasion 
to  include  them.  It  is  possible  that  the  Courts  may  some 
day  hold,  notwithstanding  the  dicta  to  the  contrary  in  Harris 
17.  Soaramanga,  tkai  the  foteign  adjustomt  dause  iwdera 
undmrriters  liable  to  reimburse  a  graeral  average  contribu- 
tion, even  if  occasioned  by  a  peril  expressly  excepted. 

De  Hm  v.  1000.  The  question  of  the  construction  of  this  clause  was 
Avim/'  le-qpened  in  a  later  <md{x%  and  the  Court  ol  Appeal 
adopted  the  rule  laid  down  in  the  judgment  of  Bovill,  G.  J., 
and  Keating,  J .,  in  Harris  v.  Scaramanga  (^/),  and  held  that 
by  reascm  of  the  danae  a  iioseiga  adjustment  ouuie  in  good 
faith  is  eimelusive  between  the  underwriters  and  the 
assured  (z).  The  following  were  the  facts  of  this  case:  The 
plaintiffs'  ship  was  chartered  to  carry  from  Pensacola  to 
Antw^  a  cargo  of  timbw,  including  (as  is  usual  in  this 
trade)  a  deck  load;  and  the  charter-party  contain^  the  fol- 
lowing clause:  "  In  case  of  average  the  same  to  be  settled 
aoQoidiiig  to  Y<»rk-Antweqpt  Eulesi  1890,  exciting  that 
jflttiwm  of  deck  cargo  (and  tiie  fnig^  thereon)  for  the 

the  claim  in  Greer  v.  Poole  (1880),  5  Q.  B.  D.  272,  could  have  been 
recovered,  had  the  amount  only  been  included  as  general  aveirage  in 
tlie  foreign  statement.  See  also  Bobinows  v.  Ewing'e  Trustees  (1876)^ 
S  Ok.  of  Ben.  Gks.  (4th  Mrioi)  11S4. 

(•)  0e  Hai*     OwayMBa  Anowma  "  Anxofa,"  [1903]  1  K.  B.  109; 
S  K.  B.  Ml  (O.  A.), 
(f)  (ia»),  L.  £.  7  O.  P.  481. 

(«)  Wor  tm  AwmriflM  derfawi  to  ilM  naie  efleet  on  a  riiBflar  eknoe, 
see  Lrtnational  NaT.  0».  «.  8«a  1m.  Gb.  (1888),  184  Mi.  B.  88; 

Qmx  m  M.  m.  u. 
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common  safety  shall  be  allowable  as  general  average."  BmL  1000. 
During  the  voyage  it  beeaiae  necessary  for  the  safety  of  the 
rfiip  and  h^  cargo,  in  consequence  of  perils  insured  against, 
to  jettison  part  of  the  deck-load.    Under  Eule  I.  of  the 
York- Antwerp  Eules:  "  No  jettison  of  deck  cargo  i^l  be 
mad©  good  as  general  average,"  and  by  the  Belgian  law, 
apart  from  contract,  it  is  also  not  the  subject  of  general 
average;  but  the  Belgian  law  recognizes  any  fijjecial  pro- 
visions in  a  charter-party  as  to  what  shall  be  the  subject  of 
general  average.    Therefore,  in  an  average  statement  made 
up  at  Antwerp  the  average  stater,  in  accordance  with  the 
t^ms  of  the  charter-party,  included  the  jettisoned  cargo  and 
its  freight  as  general  average.    The  underwriters  on  the 
vessel  contended  that  the  statement  of  the  foreign  average 
adjuster  is  not  conclusive  unless  it  is  made  in  conformity  with 
the  foreign  law,  and  that  the  statement  was  not  in  accordance 
with  the  general  rule  of  the  Belgian  law.    The  Court  of 
Appeal,  ho^^ever,  held  that  by  the  foreign  adjustment  clause 
the  parties  had  agreed  to  be  bound  by  the  statement  as  it  was 
in  fact  made  up  {a) . 

Bonier,  L.  J.,  qualified  his  judgment  in  this  case  by  the  Reservation 
following  remarks  (6):  *'  I  should  like  to  make  &  reservaticm  n^fh,J. 
lor  further  consideration  if  the  case  1  am  about  to  mention 
should  hereafter  arise;  that  is  to  say,  if  the  statement  were 
made  up  according  to  the  law  of  the  port  which  recognized 
the  special  terms  of  the  contract  of  affreightment.  I  doubt 
if  the  parties  to  the  policy  of  insurance  in  a  case  like  the 
present  would  be  bound  by  the  statement  if  the  contract  of 
affreightment  imported  terms  as  to  g^eral  average  of  a 
special  and  uauaiial  character,  which  could  not  reasonably 

(ff)  Kennedy,  J.,  decided  in  favour  of  the  plaintiff  on  the  ground  that 
the  Bfllipan  hm  leoQgiiiMd  iiie  express  provisione  of  the  charter-par<y, 
and  therefore  tiuit  the  average  statement  was  in  aoooxdanee  with  tiie 
Belgian  law;  and  in  tiie  Court  of  Appeal,  StirUi^,  L.  J.,  whUe  agreeing 
with  the  other  members  of  tiie  Coort  as  to  tiie  meaa^  of  tiie  dawe^ 
al30  cjoncurred  in  Kennedy,  J /a,  decsaion. 

Cb)  [1903]  2  K.  B.  at  p.  m, 

A.— VOL.  II.  30 
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1000.  have  been  ooDlemplated  hj  the  pwrties  to  the  policy  of  insur- 
ftBoe.  H  mi^  «  ease  arisee  I  flhcrald  like  fordier  to  ooDsidOT  i^^^^ 

New  Average  Since  this  decision  the  foreign  adjustment  clause  in  the 
Imdliite  daofles  for  polidee  on  sfai^  or  freight  has  been 
altored,  and  in  ito  preeent  f(Mrm  it  seems  intended  to  gnaid 
against  any  further  extension  of  the  underwriter's  liability 
by  reason  of  special  clauses  in  the  contract  of  affreightment. 
The  new  clanse  is  worded  in  the  following  t^rms:  "  G^eneral 
average  and  salvage  to  be  adjusted  according  to  the  law  and 
practice  obtaining  at  the  place  where  the  adventure  ends,  as 
if  tiie  oontract  of  affreightment  contained  no  i^>ecial  terms 
npcm  the  subject;  or  if  the  contract  of  affreightment  so 
provides,  according  to  York-Antwerp  Bules,  or  in  the  case 
0^  wood  cargoes,  York- Antwerp  Eules  omitting  the  first  word 
of  Kale  ('  No ');  bat,  in  all  mi^tm  not  i^tedfieally  referred 
to  in  York^-Antwerp  Kules  I.  to  XVII.  inclusive,  the  adjust- 
ment shall  be  in  accordance  with  the  law  and  practice 
obtaining  at  Hie  place  where  the  adventare  odds,  and  as  if 
the  contract  of  affreightment  contained  no  special  terms  apon 
the  subject." 


Foreign 
Adjiuftiineut 


anr  make 

nnacrwriter 
liable  to  pay 


aTerage  not 
coTered  by 
the  policy,  if 

av^^ge  by 
foreign  law. 

IfftTXO  V. 


On. 


tML  Where  the  foreign  statemmt  is  made  binding,  it 
renders  the  onderwritw  liable  not  only  to  reimbnrse  tlie 

assured  in  respect  of  contributions  levied  upon  his  interest  in 
favour  of  the  other  interests,  but  also  to  make  good  to  him 
his  own  eontribatimi  to  a  loss  sustained  by  his  own  particular 
interest,  which  is  particular  average  by  English  law,  but 
general  average  under  the  adjustment.  Thus,  in  Mavro  v. 
Ocean  Marine  iBsnrance  Co.  (c),  thm  was  a  partial  loss  botk 
of  diip  and  oaigo  under  oircumstanoes  which  constituted  a 
v.ase  for  general  average  contribution  by  foreign,  but  not  by 
Rnglish^  law.  In  an  action  on  the  policy  brought  by  the 
«aigo-«mm,  the  defendants  paid  att  tiie  itraas  stated  by  tlie 
foreign  adjustment  to  be  general  average,  except  in  respect  of 
the  damage  to  the  cargo,  relying,  as  regards  the  latter,  on  a 


ie)  (1874),  I^.  B.  t  O.  P.  SiS;  !•  C.  P.  m  (J^lA.  Ck,}n 
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"  free  from  average,  unless  general "  clause.  Admitting  the  S«ct.  looi. 
eorrectness  of  the  decision  in  Harris  tr.  Searamanga,  they 
nevertheless  contended  that  the  foreign  adjustment  which 
had  been  made  in  pursuance  of  a  similar  clause  only  applied 
so  as  to  make  them  liable  for  the  amount  which  the  plaintiffs 
had  paid  by  way  of  contribution  to  the  damage  sustained  by 
the  ship .  The  Court,  however,  held  that  the  plaintiffs  were 
also  entitled  to  recover  the  loss  suffered  by  the  cargo  itself. 

Although  the  adoption  of  the  foreign  adjustment  clause  Foragii 
has  in  most  cases  the  effect  of  increasing  the  liability  of  the  c^,J^*b^ 
underwriter,  yet  ttiere  may  be  cases  where  the  effect  is  the 
opposite.  The  adjustment  when  properly  made  is  as  binding  uatewiltar. 
on  the  assured  as  it  is  upon  the  insurer,  and  the  former 
eannot  turn  round,  in  a  case  where  it  suits  him  to  do  so,  and 
recover  from  his  own  underwriters,  as  particular  avmmge  or 
otherwise,  what  the  foreign  statement  has  declared  to  be  only 
recoverable  as  general  average  by  a  contribution  from  the 
other  intm^.*  Thus  in  "  The  Mary  Thomas  "  a  contribution 
to  eertein  expenditures  incurred  by  the  shipowner,  which  were 
general  average  expenditures  by  foreign  law,  was  assessed 
i^rainst  the  cargo.  The  shipowner  was,  however,  unable  to 
obtein  payment  from  the  cargo-owners,  owing  to  the  rule  of 
law  in  the  foreign  country  which  precluded  him  from  doing 
so  where  the  loss  was  occasioned  by  the  default  of  his  own 
servants.  He  th^  endeavoured  to  reprobate  the  foreign 
statement  and  to  recover  the  amount  from  his  own  under- 
writers, but  this  he  was  not  allowed  to  do  {d) . 

Moreover,  the  clause  does  not  apply  at  all  whm  there  is  Bat  a  foreign 

initio  no  case  for  general  average,  and  therefore  no  neces- 
sity  for  any  stetement,  foreign  or  otherwise.    Nor  does  it  ^^^^^ 
Apply  where  there  iiilHIiPon*  either  on  principle  or  of 

(d)  The  Marj'  Thomas,  [18»4]  P.  108  (C.  A.),  distinguishing  Dicken- 
son V.  Jardine  (1868),  L.  R.  3  O.  P.  639.  It  is  doubtful  whether  Hick 
V.  London  Ass.  CJo.  (1895),  X  CJom.  Caa,  244  (Mathew,  J.),  i»  qui** 
'OQiifliatent  wifJi  this  diBoiflun* 

80  (2) 
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looi.  necessity,  why  a  foreign  port  should  have  been  chosen  for 
maldBg  ik»  Mljofltanent  (e) . 

>  lOOS.  It  is  sometimes  necessary  to  have  a  general  average 

adjustment  .  . 

made  abroad    adjustment  prepared  abroad,  though  it  may  be  possible  and 

expedient  to  take  the  vessel^  which  has  suffered  the  general 

ft^mge  damage,  in  respect  ei  wMeh  the  adjustment  is  made^ 

to  a  home  port  for  repairs.  The  cost  of  the  repairs  must  in 
this  case,  for  the  purposes  of  the  adjustment,  bo  a  matter  of 
a^mate,  w4iich  may  easily  be  far  greater  or  far  less  than  the 
•otual  cost  as  subsequently  determined.  Suppose  the  estimate 
to  exceed  the  actual  cost,  the  result  is  that  the  shipowner 
obtains  from  the  cargo  a  larger  contribution  than  he  is 
entitled  to.  As  between  the  shipowner  and  the  owners  of  the 
carg^o,  such  a  circumstance  can  ^ve  rise  to  no  question,  each 
party  being  deemed  to  have  agreed  to  be  bound  by  the 
amount  ol  the  estimate.  Bat  an  interesting  and  difficult 
question  then  arises  between  the  shipowner  and  his  under- 
writers. Are  the  latter  also  bound  by  the  estimate  made  for 
the  parpoeea  of  the  foreign  adjustment,  and  therefore  liable 
to  pay  the  shipowner  such  proportion  thereof  as  the  value  of 
the  ship  may  bear  to  that  of  all  the  contributing  interests? 
Or,  secondly,  are  the  underwriters  only  bound  to  pay  the 
flhipowner  the  ship's  proportifm  of  the  actual  repair  bill?^ 
Or,  thirdly,  are  the  underwriters  entitled  to  treat  the  contract 
as  one  of  indemnity,  and  merely  to  pay  the  difference  between 
tii0  actual  eoet  ol  tibe  repairs  and  the  amount  djready  received 
item  the  cargo  under  the  foreign  adjustment? 

1003.  By  way  of  illustration,  let  us  suppose  that  in  a  case 
where  idiip  and  caigo  are  the  two  contributiii^  interests,  the 
Cfmtributory  value  of  ship  being  doable  that  <^  cargo,  a 

general  average  sacrifice  of  ship  takes  place,  and  that  in  the 
foreign  port  where  the  general  average  is  adjusted  the  amount 

(tf)  1%»  Bf%ailm,  [1898]  P.  at  pp.  197,  201,  sot  wwrakd  on  eitiier 
ot  tiMM  poiBiB  kf  MnaifiMMiy  v,  IpdmiHf  Mvtaal,  fte.  Cb.,  [19981 
1  H«  IB*  78^* 
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of  the  ship's  damage  is  estimated  at  6,000Z.  The  shipowner  S«Gt»  lOfM^ 
recovers  2,0002.,  being  one-third  of  this  sum,  ^m  the  eaigo, 
and  her  repairs  are  subsequmitiiy  completed  at  home  for 

4,500Z.  On  the  first  alternative,  the  shipowner  would  recover 
4,0002.  more  from  his  underwriters,  receiving  thus  6,0002.  in 
>all  for  damage  which  has  only  cost  him  4,5002.  On  the 
second  alternative,  he  w^ould  receive  from  his  underwriters 
two-thirds  of  4,500Z.,  making  ofiOOl.  in  all.  On  the  third 
alternative,  having  already  received  2,0002.  from  the  cwrgo,  he 
would  only  recover  the  balance  of  his  loss,  namely,  2,5002. 
There  is  obviously  much  to  be  said  in  favour  of  the  third 
«dternative,  inasmuch  as  it  is  the  only  one  under  which  the 
shipowner  does  not  make  a  profit  out  of  his  loss.  And  if  it 
be  urged  that  there  is  no  reason  w  hy  the  underwriter,  rather 
than  the  shipowner,  should  enjoy  all  the  benefit  of  the  over- 
paym^t  made  by  the  cargo-owner,  it  must  be  remembered 
that  in  the  converse  case — i.e.,  where  the  amount  of  the 
damage  happens  to  have  been  under-estimated  at  the  foreign 
port — ^it  is  the  underwriters  cm  ship  who  suffer  all  the  loss  in 
consequence  of  such  under-estimate;  for  the  shipowner  can 
proceed  against  his  own  underwriters  for  the  whole  of  his 
general  average  damage,  surrendering  to  them  merely  the 
inadequate  proportion  which  he  has  received  from  the  cargo. 
If,  then,  under  these  circumstances  it  is  they  who  suffer,  it 
may  be  contended  that  when  circumstances  are  different  it 
is  they  who  should  have  the  advantage. 

The  attention  of  average  adjusters  seems  not  to  have  been 
so  much  turned  to  this  possible  view  of  the  matter  as  to  liave 
been  divided  between  the  merits  of  the  other  two  alternatives. 
An  attempt  was  made  some  time  ago  to  agree  upon  a  rule  by 
which  the  second  alternative  would  have  become  a  rule  of 
practice,  but  the  discussion  revealed  so  substantial  a  difference 
of  opinion  that  ihe  attempt  proved  a  failure.  Those  who 
support  the  first  alternative  conceive  that  it  is  forced  upon 
them  by  the  decisions  upon  the  foreign  adjustment  clause 
which  have  been  already  noticed  (/),  and  that  the  adoption 

(/)  £'9't  Harris  v.  Scaramanga ^  Hick  v.  London  Ass.  Co.;  The 
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tMk  IMi  of  any  olbir  nife  would  be  in  defiance  of  the  law.  The 

editors  do  not  quite  appreciate  this  difficulty.  These  cases  do 
not  appear  to  determine  anything  more  than  that  what  a 
loreign  ad^iMteent  decdaces  to  be  genond  average  shall  be 
general  average,  and  that  the  amoant  shown  by  the  adjust- 
ment to  be  general  average  shall  be  recoverable  as  such  from 
l^liah  underwriteiB.  They  do  not  determine  that  a  ship- 
owner shall,  under  any  cireonMtaaeeB»  leeover  from  hk  imder- 
writers  more  than  the  loss  he  has  sustained. 

LiaWUtyof  1004.  The  average  having  been  thus  adjusted,  it  remains 
Aip!'^''*  to  inquire  who  we  the  pwrtiea  legaUy  liaWe  to  pay  the  pro- 
Mid  frwght,    yortionate  shares  of  the  contribution,  and  in  what  mode  can 

for  their  ^ 

respective      guch  payment  be  enforced . 

^;;[SiSrtl!       PnnMnly  the  sole  parties  liaUe  hy  the  law  of  general 
Mg^tB  of^^^  avOTage  are  the  parties  upon  whose  respective  interests  the 
a^i^  th«r  contribution  has  been  assessed,  i . e . ,  the  owners  of  ship,  freight 
uMlfiaiiiiiii.        goods.    But  by  virtue  of  the  contract  in  the  policy,  the 
owner  of  property  samfioed  may  have  recourse  in  the  first 
instance  to  his  own  insurer  for  the  whole  of  his  loss  (^r),  and 
the  insurer  upon  payment  succeeds,  by  subrogation,  to  the 
riglita  ol  the  assured  as  against  third  pmons  (&) .  This  rule, 
however,  does  not  apply  to  general  average  expenditures,  as 
these  do  not  involve  the  loss  or  destruction  of  any  part  of  any 
paitifiiilar  interest,  so  as  to  make  the  underwriter  on  that 
interest  direetlyliaUe  in  respect  <^  the  whde  thereof.  Hence 
an  underwriter  cannot  be  sued  for  the  whole  of  a  general 
avmge  expenditure,  but  only  for  the  proportion  assessed 
agaiaat  the  iirtemt  ii^kh  he  has  insured,  and  theUe  must 
therefore  be  some  kind  of  adjustment  before  he  can  be  so 
eued(»).    So  by  the  Marine  Insurance  Act,  1906  (Ar),  it  is 
now  ptovidod  that    Buhjec^  to  any  ez^cess  provision  in  the 

Mary  Tkmm,  M  9upra,  mnA  Piiee  Tim  Al  mif^  BmOk  DMMgt 
Am.  (IM*),  SS  a.  B.  D.  Ml. 

(#)  See,  htmm^Ki  aa  «coepUoii  to  this  rule  stated  in  §  1006. 

(A)  Biokeiwoii  v.  Jeidine  (1868),  L.  B.  a  O.  P.  m. 

(0  The  Mary  Thomas,  [1894]  P.  108. 

ik}  Seoi.  <«»  Mrib^pef^  4. 
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(policy,  where  Xhe  assured  has  incurred  a  general  average 
ex|»enditure,  he  may  recover  from  the  insurer  in  respect  of 
the  proportion  of  the  loss  which  falk  upon  him;  and,  in  the 
case  of  a  general  average  sacrifice,  he  may  recover  from  the 
insurer  in  respect  of  the  whole  loss  without  having  enforced 
his  right  of  contribotum  from  the  other  parties  liable  to 
contribute." 

The  general  practice  now  is  for  the  underwriters  to  pay  in  Modem 
the  first  instance  the  amount  of  their  contribution;  but  this  ^J^J!^^ 
is  a  mere  matter  of  convenient  practical  arrangement,  leaving  »  ^  goodn. 
the  legal  liabilities,  and  therefore  the  legal  remedies,  of  the 
respective  parties  entirely  unaltered.  Accordingly  the  master 
has  still  a  lien  on  the  goods  till  payment  of  the  contribu- 
tion (r,  or  he  may  enforce  his  claim  by  action  (m). 

In  the  case  of  a  general  ship,  where  there  arc  many  con-  practice 
signees,  it  is  usual,  in  practice,  for  the  master,  before  he 
delivers  the  goods,  to  require  a  deposit  in  cadi  sufficient  to 
cover  the  probable  amount  of  the  merchant's  liability,  or  to 
take  a  bond  from  the  merchant  for  payment  of  his  portion 
of  the  average,  when  the  same  shall  be  adjusted  (»),  or  to 
require  both  a  deposit  and  a  bond.    But  the  bond  whieh  is 
exacted  in  these  circumstances  must  be  reasonable.    Nor  is 
the  shipowner  bound  to  accept  security  in  lieu  of  immediate 
{payment;  consequently  each  consignee  must  pay  the  amoant 
demanded  by  the  shipowner,  or  at  his  ow  n  risk  tender 
he  thinks  is  his  proper  proportion.   He  is,  however,  entitled^^ 
to  the  necessary  account  or  particukurs  from  ^  owiw  or 
master,  to  enable  him  to  ascertain  what  his  proper  proportion 

(0  Per  Lord  Tenterden  in  Scaife  ».  Tobin  (1832),  3  B.  &  Ad.  623. 
Cf.  Audei-son  v.  Ocean  SS.  Co.  (1884),  10  App.  Cas.  at  p.  115;  and  Hiith 
V.  Lamport  (1885),  16  Q.  B.  D.  442,  735.  See  alw  WeUmaa  v.  Moise 
(1896),  76  Fed.  B.  673,  cited  in  Lowndes,  Gen.  Av.  6th  ed.  774. 

(m)  Biridey  v,  Freigrave  iim^,  1  Ba«t,  220. 

(»)  It  is  Us  duty  not  to  nImm  liie  Um  without  obtaining  security, 
and  his  owimks  will  be  liable  to  an  aotioa  for  damages  at  the  suit  of  a 
eaigo-owiier  who  is  entitled  to  contribution  if  he  neglects  this  duty. 
Cmoks  V.  Allan  (1879),  5  Q.  B.  D.  38;  Strang  v.  Scott  (1889),  14 
App.  Cas.  601;  Nobel's  Co.  v.  Bea  (1897),  2  Com.  Cas.  298;  The  Santa 
Ana  (1907),  154  Fed.  B.  800. 
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XiNlt.  is;  and  if  such  pardcolars  be  refused,  the  consignee  wouM 
not  be  i^lowed  hj  die  Ooiirt  to  be  j^jodieed  by  not  baving 

loade  a  sufficient  tender  (o).  A  consignee  who  is  not  the 
owner  of  the  goods  is  not  rendered  liable  for  contribution  hj 
Ibe  mere  iweipt  of  tkem  imdeir  a  bill  <^  kdiag,  unless  tiieio 
be  an  express  condition  to  that  effect  in  the  bill  (p) . 

In  recent  years  another  kind  of  security  has  come  exten- 
sivdiy  into  oasy  in  tbe  fhoe  of  a  deposit  on  bond,  m.,  a 
gwwMify  by  Hie  nmdia&t's  underwfkm  of  tbe  cargo's 
contribution  to  the  general  average  {q) . 
The  parties        The  parties  severally  interested  in  ship,  cargo,  and  freight, 
nvvnS^  ^  ^  general  pfriiieiple,  sevmUy,  and  not  jointly,  liable 

2»t^"*^f  for  their  respective  proparti<ms  of  the  contribution :  if,  how- 
ever, they  be  jointly  interested,  they  would,  on  principle,  be 
juintly  liable,  and  bare  aoeoidyiigly  hem  held  to  be  so  ill 
tbe  United  States  (r). 

Hence  it  also  follows,  that  if  one  of  such  joint  owners 
have  insured  his  interest  separately,  and  in  consequence  of 
Mb  jonit  liabi^y  is  obliged  to  pay  bis  parser's  share  of  the 
contribution  as  well  as  his  own,  his  underwriters  will  not  be 
liable  to  reimburse  to  him  their  proportion  of  what  he  has 
so  paid(8). 

Direct  1M5.  Where  there  has  been  a  general  average  sacrifice 

^^^^^^  owing  to  a  peril  insured  against,  the  underwriter  is  directly 


to  immfmxm  liable  to  the  owner  of  the  interest  sacrificed  in  respect  of  tbe 

general  •  •    •  • 

full  amount  of  such  sacrifice.    Having  paid  in  respect  of  the 

loes  be  is  then  ^titled  to  stand  in  the  place  of  his  asenred 

for  the  purpose  of  obtaining  contnbntioii  from  the  other 

interests  (^).    The  underwriters  on  the  contributing  interest 

(o)  Huth  V.  Lamport  (1885),  16  Q.  B.  D.  442,  735;  The  Norway 
(1864),  Br.  &  Lush.  377,  397. 

(p)  Scaife  v.  Tobin  (1832),  3  B.  &  Ad.  523;  see  Walford  v,  GaUndes 
(1897),  2  Gam.  Cm.  137. 

(q)  See  LowBdflSy  Mi  ed.  §  80a.  For  iiie  fbm  of  goarantjr  in  me  al 
Lloyd's,  see  ihid.  App.  BB. 
(r)  S&M  V,  WUlIng  (^882),  8  Sof.  k  Bsvii^  M. 
(«)  See  S  n^ps,  8.  1411. 

(f)  mdmmm  v,  Jaidine  (1888X  I«*  B.  3  C.  P.  §88.   In  Amiriea 
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is  also  liable,  if  the  loss  has  been  caused  by  a  peril  insured  ^— 
againsty  to  reimburse  his  assured  in  respect  of  the  contribution 
wbix^  tbe liUte  has  pud,  <Hr  is  liabb  to  |My  (tf ^  Theiesult 
is  that  questions  of  general  average  contributicm  are  in 
practice  frequently  fought  out  not  between  the  owners  of  the 
several  iirtemtf^  but  by  ikmx  xeapeetive  underwriters.  But, 
nevertheless,  any  question  as  to  tbe  right  to  ccmtnbi^ioii 
is  always  determined  by  the  Courts  without  regard  to  any 
question  of  insurance,  and  as  if  the  contest  were  in  reality^ 
as  it  i§  in  form,  one  betwe^  tbe  owam  ^nnnlves.  As 
a  deduction  from  this  principle,  Barnes,  J.,  held  in  The 
Brigella  {x)  that  as  there  could  be  no  case  for  general  average 
eoi^i^btttioQ  where  all  the  interests  at  risk  were  owned  by 
the  same  person,  such  person  could  have  no  clum  upon  his 
insurer  on  one  of  the  interests  for  a  general  average  contribu- 
tion, although,  had  the  interests  been  separately  owned,  there 
would  have  been  a  genend  average  loss.  But  this  decision 
was  shortly  afterwards  overruled  by  the  Court  of  Appeal  (</), 
and  it  is  now  provided  by  the  Marine  Insurance  Act, 
1§()6  {z\  that  wk«e  ship,  freight  and  cargo,  or  any  two  of 
those  interests,  are  owned  by  the  same  assured,  the  liability 
of  the  insurer  in  respect  of  general  average  losses  or  contribu- 
tions is  to  bo  detenduied  as  if  those  subjecto  were  owned  by 
different  persons  (a).  , 

Hie  same  rale  is  oonndeved  by  Parsons  as  now  established,  although  there 
is  some  anthonty  the  otiier  way.  See  2  Parsons,  2&9 — 293;  Internat. 
Nav.  Ck>.  t;.  Atlantic  Mat.  Ins.  Co.  (1»00),  100  Fed.  R.  304.  The  rule 
^oos  not  apply  to  general  average  expenditures.  The  Mary  Thomas, 
[1894 J  P.  108;  ante,  §  1004. 

00  Mar.  Ins.  Act,  1906,  s.  66,  sub-a.  5,  ante,  §  908. 

(.r)  Tho  Brigella,  [1893]  P.  189. 

(y)  Montgomery  v.  Indemnity  Mutual  Mar.  Ins.  C5o.,  [1902j  1  K.  B. 
t84. 

(z)  Sect.  66,  sub-sect.  7. 

(a)  It  has  been  held  in  the  United  States  that  sacrifices  in  tiie  nature 
•of  general  average  should  be  treated  as  general  average  wea.  though 
there  be  only  one  interest  at  stake:  Better  v,  Oeean  Ins.  One.  (1837), 
3  Sumnw,  27;  Dollar  v.  La  Foneiere  Go.  (1908),  162  Fed.  B.  563; 
affirmed  (1910),  181  Fed.  B.  946.   Bitter  v,  Ooeaa  Ins.  Cb,  was  cited 
-Kfitk  approval  in  Montgomery  v.  Indemnity  Mvlaal  Vxr.  Ins.  Go., 
.  mtpro.  The  qoeetion  has  not  been  ddhiitely  before  the  Kiglirii  Ooitrta, 
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Biiti  lOifc  '  The  rule  that  in  ease  of  a  general  average  sacrifice  the- 
Exception      owner  of  the  interest  sacrificed  can  recover  the  full  amount  of 

iHicre  ship,       %    %      m         .     .  •  «  . 

Mgkt  Md  tiie  loBB  from  me  imirar  m  taat  interest  does  not  apply  when 
ly^^iiiuie  ^®  ®'  more  of  Hie  contributing  interests  are  owned  by  the- 
aame  assured.  The  reason  for  this  exception,  as  stated  by 
tlie  Court  ol  Appeal^  ia  tkat  the  aaaoied  is  deemed  to  have 
tile  eentrilNi^mfl  el  the  other  interests  which  belong  to  him 
in  his  pocket,  and  therefore  the  amount  of  these  contributions, 
must  be  deducted  from  the  amount  of  the  loss  (6).  Thus,  if 
abip^  £ceiglit  and  oaigo  belong  to  the  aame  person,  aad  the 
thing  sacrificed  be  part  of  the  ship,  the  assured  can  only  sua 
the  underwriter  on  ship  for  the  ship's  proportion  of  the  loss. 


Liability  of       The  BDderwiileeB  ate  mt  neoeasarily  bound  to  retmbarse^ 

imderwnten     .     *  , 

the  full  amount  of  tiie  sacrifice  or  of  the  contribution,  but 
only  that  proportion  of  it  which  the  value  of  the  interest  as 
iiuoied  bem  to  its  value  as  estimated  for  the  purpoees  of 
eentribution  (c);  Mid  this  is  obviously  just,  for  the  value  of 
the  ship  or  goods,  as  between  the  assured  and  his  underwriter,, 
is  either  their  value  in  the  poUcy  or  else,  in  an  open  policy  ,^ 
tbttr  mlttB  at  ike  time  and  place  of  the  ship's  suluig;  but 
their  contributory  value  is,  as  we  have  seen,  something  very 
different  to  this,  viz.,  their  net  value  as  they  reacli  theu^ 
ffwner's  hands  at  the  port  of  ad;}U8tm«it.  It  is  evident,, 
tbmfore,  that  the  underwriter  cannot  be  at  all  affected  by 
the  latter  value,  but  only  by  the  former  {d) . 

Thus,  sappoee  goods  to  be  insured  in  the  pdicy  for  60^1,; 
let  their  net  value  at  the  port  of  discharge,  i.e.,  their  contri- 
butory value,  be  1,5(K)Z. — the  amount  of  contribution  paid. 

ImiI  Ike  «diion  have  been  iolonned  thai  it  ii  the  pnetiee  of  moei 
RiiglMit  adjusten  aad  uiderwiiteRe  to  treat  nidi  Mienioes  as  geneiml. 
•venfei,  tiiiiagh  ihip  be  in  ballast  and  not  oiiarteted. 

(^)  Mealnioiaeij  v.  TniU— nity  Mntaal  Mar.  Ina.  Go.,  tupra;  ovfmMaf  * 
oa  tya  fflat  Xbe  MfiBa,  wprm, 

(e)  liilHpft,  Ins.  s.  1410;  Anderson  v.  Oeeaa  £0.  Go.  (1884),  W' 
App.  Om.  ia7;  54  L.  J.  Q.  B.  192. 

(d)  A  oonveiuent  phrase  obtains  in  practice  for  expressing  these  two* 
values — viz.,  the  contributory  values  and  the  arrived  vahies;  the  l^ter- 
nlone  oooceruiog  the  uuderwriters. 
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bv  them  to  be  150L— then  the  underwriter  will  be  liable  to  Sect. 
reimburse  to  the  assured  on  goods,  not  150L,  or  the  whole  of 
the  sum  to  b^  contributed,  but  501, ,  or  a  third  of  that  sum, 
that  being  the  proportion  which  the  amount  insured  (5001.) 
bears  to  the  contributory  value  (1,500Z.);  or,  to  put  the  same 
thing  in  another  way,  the  owmx  of  the  goods  (as  one  of  the 
parties  to  the  contribution)  has  to  pay  in  coatribatioii  10  per 
cent,  on  their  contributory  value;  but  the  underwriter  has 
only  to  pay  to  the  owner  of  the  goods  (as  his  assured)  10  per 
cent,  on  the  amount  im;  whioh  they  mee  iaaored. 

Supposing  the  contributory  value  not  to  exceed  the  amount 
insured,  the  rule  of  reimbursement  is  still  the  same.  Thus, 
goods  insured  for  and  valued  in  the  policy  at  500/.  aeo  valued 
in  contribution  at  5002.  The  assured  has  paid  in  oontribu- 
tion  501. f  i.e.,  a  tenth  of  the  contributory  value:  the  under- 
writer repays  him  50/.,  or  a  tenth  of  the  value  in  the  policy. 

Hence  the  rule,  "  whatever  is  paid  in  contribution,  by  the 
excess  of  the  contributory  value  over  the  value  in  the  policy, 
is  paid  by  the  aMUied;  but  iot  whatever  is  paid  on  a 
contributory  value  not  exceeding  the  value  in  the  policy,  the 
assured  is  indemnified  on  the  proportion  insured  "(e). 

This  principle  is  fooogaiaed  in  sect.  73»  sub-seot.  1  of  the  Provision  of 
Marino  Insurance  Act,  1906,  which  deckres  tbat—  ^^^^ 


Subject  to  any  express  provision  in  the  policy,  where 
the  assured  has  paid,  or  is  liable  for,  any  general  average 
contribution,  the  measure  of  indemnity  is  the  full  amount 

of  such  contribution,  if  the  subject-matter  liable  to  con- 
tribution is  insured  for  its  full  contributory  value;  but, 
if  such  subject-matter  be  not  insured  for  its  full  contri- 
butory value,  or  if  only  part  of  it  be  insured,  the 
indemnity  payable  by  the  insurer  must  be  leduoed  in 


Act. 


(0)  1  Magens,  245,  ease  xix.;  FMlUps,  Ins.  s.  1410.  On  the  oOmt 
hand,  it  is  provided  by  a  role  of  the  Aewoeiation  of  Avecage  Adjvilm 
thai  an  nndenrriter  who  has  paid  for  lose  by  jettiaon  of  the  th&i^  iiaifwii. 
is  entity,  hi  tiie  pxoportion  tiiat  tiie  tnm  laiBBed  bean  to  tiie  pdloj 
valne,  to  whatever  is  geeoiaged  la  fpwfal  aveiage  in  xMpeot  of  such 
•kes,  although  the  ainoant  so  reoorered  wm^  W09eA  the  amoant  paid  by 
him.  See  Appendiz  B. 
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9&t^  t— a  propoziioii  lo  the  mider  insuranoe,  and  where  there  has 

been  a  particnlar  average  loss  which  constitutes  a  deduc- 
tion from  the  contributory  value,  and  for  which  the 
insurer  is  liable,  that  amount  must  be  deducted  from  the 
insured  value  in  order  to  ascertain  what  the  insui-er  is 
liable  to  ^contribute  (/). 

«•  saieimt "  in  thte  final  provuioD  of  this  seotiiMi  is 
pccaoMiUj  the  aipeimt  ci  the  particular  average  loss  for 

which  the  underwriter  is  liable;  and  when  there  is  no 
particular  average  loss  which  both  constitutes  a  deduction 
hma  ettitrihotiHy  value  «id  lalls  mi  the  iogmxy  it  is 
submitted  that  this  provision  has  no  application,  and  that 
anj  question  as  to  the  liability  of  the  insurer  must  be  deter- 
mined by  the  ptieeeding  proviaiOiis  of  the  sub  seotion  or  the 
applieatien  of  recognized  principles. 

Sub-sect.  1  of  sect.  73  differs  in  several  respects  from  the 
isWB^bsm  of  Lloyd's  embodied  in  the  cwresponding  rule  of 
paetiee  of  the  AssocuatiQii  of  Average  Adjusters  (^g).  The 

(/)  When  a  veasel  is  undervalued  in  the  policies  on  ^ips,  aupple- 
VMBtwry  i»«ira«ecii  axe  now  ireqaontly  effeoied  which  enable  the  aasnred 
to  noovcr  m  whol*  <»  in  part  the  eioeai  gi  hw  eMrtribolkiii  to  genenl 
avenge,  ice.  ovot  the  Mnoinii  nootenble  from  the  iamaten  on  ahip. 
Hie  folhnriag  is  om  ef  the  various  tonu  ni  **  eseess  eiswsss  "  whieh 
are  used  for  iUs  fipssij;— **  In  the  eveai  of  oUdiiui  for  generml  aveiags^ 
salvage,  thuges,  and/or  clainis  under  the  Institute  Collision  danse,  not 
heii^  recovered  in  fnll  under  the  policies  on  hnll  and  machinery  1^ 
reason  of  the  difference  between  the  insured  values  as  repressed  in  those 
policies,  and  the  sound  value  of  the  vesjel,  this  policy  will  pay  such 
proportion  of  the  excess  as  the  sum  hereby  insured  bears  to  the  differ- 
ence between  the  vessel's  sound  and  insured  values,  or  to  the  total  sum 
insured  against  excess  liabilities  if  it  exceed  such  difference." 

Where  an  "  increased  value policy  for  1,855/.  was  by  an  ancillary 
clause  made  to  include  "  any  liability  which  may  attach  to  the  shipowner 
in  consequence  of  tiie  hull  and  machinery  being  valued  for  contribu- 
tioa  to  general  average  ta  salvage  charges  at  more  than  the  insored 
valoatkm,"  H  was  held  that  this  elaose  wae  not  a  eostiaet  of  indemnity 
against  MMikf,  and  that  the  insorers  were  only  hound  to  eoi^KfliBto 
to  the  esMBS  amoont  of  salvage  and  genmal  average  reqpeetiv^  in  Hw 
pppportimis  that  l,8ft5/.  bore  to  the  total  eoness  vafaiation  and  total 
esnoM  contributory  value  of  the  vessd:  Hoimait  4t  Sons  v.  MenhaaliP 
liar.  Ins.  Co.,  [1919]  1  K.  B.  m. 

(ff)  The  rule  is  as  follows: — 

**  If  the  ahip  or  cai^  be  insored  lor  more  tiiaa  ito  oontributory  valne^ 
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rule  only  professes  to  deal  with  insurances  on  ship  or  cargo.  Sect.  lOOS. 
Where  the  term  "fuU  contributory  value"  is  used  in  the 
8uh-8e(^ti<m,  the  words  in  the  rule  are  "  coutrihutory  value." 
Further,  that  part  of  the  rule  which  corresponds  to  the  final 
part  of  the  suh-section  only  deals  with  the  deduction  made  in 
the  case  of  insurances  on  ship  aad  it  makes  no  diatinctioii 
between  particular  average  for  which  the  insurer  is  liable  and 
particular  average  for  which  he  is  not  liable.  Moreover,  it 
is  expressly  stated  that  the  rule  does  not  i^ply  to  foreign 
adjustments,  when  the  basis  of  contributioii  is  not  the  net 
value  of  the  thing  insured. 

The  meaning  of  the  term  "  full  contributory  value  **  in  the 
earlier  part  of  the  sub-section  is  not  free  from  doubt.  In  their 
ordinary  sense  the  words  "  is  insured  for  its  full  contributory 
value  "  are  equivalent  to  is  insured  for  not  less  than  its 
contributory  value,"  msd  it  is  subo^tled  accordingly  that 
"  full  contributory  value  "  means  the  amount  on  which  the 
subject-matter  has  in  fact  been  made  to  contribute.  Yet  it 
is  possible  to  contend  that  "  full  contributory  value  "  means 

the  nnderwriter  pays  what  is  assessed  on  the  ocMitribatMy  falne.  Bvt 
where  insnred  for  less  than  the  oMitribatory  value,  the  nnderwriter  pays 
mi  tiie  faMarsd  valne;  and  where  Aere  haa  haea  a  pviknlar  average 
for  dimage  whidh  fonns  a  dedaetton  from  tiM  eomkaMotj  fafaw  of  tlie 
ship,  tiiat  nnsi  he  deducted  f rons  the  insored  vabie  to  find  v^tm  what 
the  underwriter  contributes. 

"  This  rule  does  not  apply  to  fordgn  adjostoients,  when  the  basis 
of  contribution  is  soveihiag  otim  tiuMi  the  net  ?alae  of  the  tinqg 
insured." 

(h)  The  application  of  the  deduction  in  the  tenns  of  the  sub-section 
to  insurances  on  goods  raises  a  question  of  some'  difficulty,  when  the 
goods  are  valued  in  the  policy  at  more  than  their  sound  contributory 
value.  Is  the  amount  of  "  the  particular  average  loss  which  consti- 
tutes a  deduction  from  the  contributory  value,  and  for  which  the  in- 
anrer  is  liable,"  the  amount  deducted  frma  the  sound  value  for  the 
damage  in  amoscing  the  goods  for  general  average  contribntion,  or  is  it 
Hie  larger  amount  wldeli  the  insorer  is  liaUe  to  pay  under  iUra  policy? 
The  laogoage  of  the  rabHMelio&  <m  this  polirt  is  not  firee  fram  amM^ 
M  it  is  iohmitted  that  the  amonnt  to  be  deducted  from  4te  inswed  valae 
ii  ^  amoant  for  whieh  the  tnsarer  is  htkih  in  retpeot  of  Ihe  partlonUtf 
average  lorn.  So  also  where  the  goods  are  valued  in  the  policy  al  less 
than  their  sound  oontributory  value,  it  is  submitt^  that  only  the  amount 
for  which  the  iaanrer  is  liable  is  to  be  deducted  from  the  insored  value. 
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^<Hli.  something  more,  that  it  denotes  the  maximum  amount  on 
whieli  die  subjeot-maltar  oonld  in  any  ciiciimstances  have 

been  made  to  contribute;  i.e.,  its  value  for  contribution, 
independent  of  any  deductions  for  damage  in  the  case  of  ship 
<Hr  cargo,  aad  in  the  eaae  cl  ils  gnw  auMNmt,  without 

the  dediietion  of  the  expenses  ci  earning  it,  inourred  subse- 
quently to  the  general  average  act  (i) .  In  support  of  this 
eontentkm  it  may  be  argued  that  in  the  final  provision  of  the 
sub-Motm  eoateibotory  vilne'*  Nearly  meaaa  Hie  /value 
before  any  such  deductions  are  made,  and  that  the  term 
full  contributory  value  "  cannot  denote  something  less  than 
the  term    mataSmbary  ytHbae  {k). 

Ad  against        1006.  Ill  ODO  ease  the  facts  woe  that  a  veesel  was  insured 
itiibatofy  l<Nr  and  valued  in  the  policy  at  33,0001.  Daring  the  ourrmioy 


(t>  TlM  aditon  hmf  faoi  mtrntmi  tttal  Mim  the  lUnm  Jmamnmem 
Aol  il  wm  t^  n&fwnl  pneiiee  Hbm  to  eompMre  the  injured  value 
li»  ywi  mmmA  mi  i^Umi^  igi  wMA      cMitrilwrtwry  value 

(k)  The  following  simple  etnmple  will  iUnitEttfee  the  difference  ia 
remit  between  these  two  oomtmlieat: — 

Sound  value  of  ship    £10,000 

Coet  of  repairs  (not  payable  by  underwriters)  3,000 

Contributory  value    £7,000 

Ship's  contribution  to  gen.  av.,  10  per  cent....  £700 

Ship  insured  for  and  valued  at    £8,000 

II  the  '^fnll  oontribatorf  value "  means  tiie  amount  on  which  iSm 
vemel  eontriMea,  she  is  insured  for  more  thas  her  fall  oontritmtory 
valne,  aad  tiie  udanriitfln  pay  TOO?. 

If  the  "  Ml  eoMMmtsfj  vafaie "  mipHM  tiie  waaA  lalne,  Ufim.^ 
sh«  is  iMwrad  for  S/iefths  of  hor  M  eooMMitofy  vite,  and  the  naOnx- 
writem  p^  S/IMm  of  7007.,  i.e.,  5607. 
fEhe  editorfi  are  informed  that  in  practice  the  cost  of  repairs  (thot]|^ 
raderwriter  is  not  liable  for  them)  is  sometimes  deducted  both  from 
Hm  soand  laiao  and  from  the  iBsnnd  value.   Thoi^  wiaf  the  aana 


Insured  value  ,   £8,000 

Less  cost  of  repairs    8,000 

£6,000 

Then,  if  7,000Z.  pays  700Z.,  5,000^.  will  pay  500/.  It  seems,  however, 
to  the  editors  timt  this  metiiod  of  adjustment,  on  wkakmvt  grounds  it 
Buj^  have  been  supported  before  the  Marine  Insuranee  Aoi,  oannoi 
now  1m  jasliied  in  view  «rf  the  language  of  seet.  78,  srib  iset.  1. 
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of  the  policy  she  incurred  general  average  expenses,  and  had  34>0«. 
also  to  pay  a  salvage  award.  In  tlie  salvage  aetion  her  real  Taloe  cannot 
value  was  proved  to  be  40,000?.,  and  this  amount  was  vi^^ln 
also  accepted  as  her  contributory  value  for  general  average  po^cy- 
fMirposes.  Her  owners  daimed  to  recover  &om  their  under- 
writen  tlie  whde  amount  of  the  ship's  contrihution  towards 
the  general  average  expenses  and  the  salvage  award.  But 
it  was  held  by  the  House  of  Lords,  affirming  the  decisions 
of  Bigham,  J.,  and  til  the  Court  of  Appeal,  diat  they  could 
not  be  allowed  to  allege  that  the  value  of  the  vessel  exceeded 
33,000Z.,  and  that  therefore  only  thirty-three  fortieths  of  the 
whole  amount  was  reoov^rahle  {I),  A  thiid  allmatife,  which 
the  editm  suggested  in  a  previous  edition  of  this  work, 
while  the  ease  was  still  sub  judice  in  the  Court  of  Appeal, 
commended  itself  to  Stirling,  L.  J.,  in  the  Court  of  Appeal, 
and  to  L(»d  Macnaght^  in  the  House  of  Lords  as  theo- 
retically a  more  logical  view,  but  one  which,  in  view  of  certain 
practical  objections,  it  would  nevertheless  not  be  proper  to 
apply,  namdy,  that  the  underwriters  should  be  held  liable 
for  the  amount  which  would  have  been  assessed  against  the 
ship,  if  her  contributory  value  had  in  fact  been  neither  more 
nor  less  than  her  policy  valuation. 

1007.  So  in  France,  it  was  decided  in  the  Cour  Royale  of         ,  , 

The  rule  of 

Aix  (30  August,  1822),  that,  as  between  the  assured  and  the  French 
his  underwriter  a  g^eral  average  loss  is  to  be  adjusted, 
either  upon  tibe  value  in  the  policy,  or,  in  an  open  policy, 

(0  The  SS.  Balmoral  Co.  v.  Marten,  [1900]  2  Q.  B.  748;  [1901] 
2  K.  B.  896;  [1902]  A.  C.  511.  A  different  rule  has  been  laid  down 
in  the  United  States.  In  International  Navigation  Co.  v.  Atlaniio 
Mutual  Ins.  Co.  (1900),  100  Fed.  R.  304,  Brown,  D.  J.,  in  a  very 
learned  and  exhaustive  judgment,  held  the  insurers  liable  for  the  full 
amount,  irrespective  of  the  valuations  in  the  policies.  His  decision 
was  affirmed  on  appeal  (1901),  108  Fed.  R.  988.  also  International 
Nav.  Q>.  p.  Sea  Ins.  Co.  (1904),  129  Fed.  R.  13;  Maldonado  v.  British 
4c  Fon%n  Mar.  Ins.  Q>.  (1910),  182  Fed.  B.  744.  The  Massachusetts 
Conrti  Mem,  kowerw,  to  foUow  a  rale,  known  as  the  Boston  rule,  which 
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•Mt  1007.  upon  the  value  of  the  goods  at  the  time  and  place  of  loading 

on  boaid  (m). 

The  f oliofwiBg  observftdoM  by  Boalay-f^  t«i 

whole  subject  in  a  dear  light: — 

"  When  the  object  is  to  ascertain  the  nature  and  extent  of 
^  kgml  IkMKto  to  whifib  umlerwriter  is  exposed  in 
consequence  of  the  contribution  n^ich  has  been  ooooooed  on 
the  subject  insured,  reference  must  be  had  to  the  policy  of 
iiMnaiee  dam^  which  is  tbe  Uw  really  regulating  the 
lebticms  of  the  parties.  l%e  dbim  of  tiie  assured  agaiiKifc 
his  underwriter  in  respect  of  the  contribution  is  a  very 
different  daim  that  which  he  has  against  his  co- 

adTentnieis,  mad  flam  mMj  from  the  stipalatioiis  in  the 
policy.  Hence,  the  adjustment  as  between  the  assured  and 
the  underwriter  ought  invariably  to  be  fixed  upon  the  value 
nf  the  aolieet  imiuiwl  at  the  tame  and  place  of  the  ship's 
sailing,  w^Kmt  my  ^MineCion  in  iAm  rerqpect  between 
general  and  particular  average  loss  "  (m). 

(m)  Boulay-Paty,  JSmwigfm,  vol.  ii.  p.  8. 
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OF  PAETICUiaJl  AVEBAOE. 

SF.CV. 

What  is  Particular  Avcrapre?  1008,  1009 

Adjustment  of  Particular  Average — 

On  Goods  1009a— 1022 

On  Ship  1023—1040 

On  Freight,  Profits,  kc   1041 

Petty  Averages   1042 

• 

1008.  Particular  average  losses  are  defined,  and  the  Definition  of 
distinction  between  such  losses  and  particular  charges  is 
drawn,  in  sect.  64  of  the  Marine  Insurance  Act,  1906,  in  the      9^ , 

•  11     .      ^  particular 

fimowmg  terms: —  charges. 

Sub-seot.  1.  A  particulmr  average  loss  is  a  partial 
loss  (o)  of  the  sabjeet-matter  imrared,  caused  by  a  peril 
iasared  against,  and  which  is  not  a  general  average 
loss  (6). 

Sub-sect.  2.  Expenses  incurred  b}'  or  on  behalf  of  the 
assured  for  the  safety  or  preservation  of  the  subject- 
matter  insured,  other  than  general  average  and  salvage 
charges,  are  called  particular  charges.  Particular 
charges  ^  nok  included  in  particular  average. 

Particular  charges  are  reoaverable  from  the  insurer  imder 
the  roe  and  labour  daose;  and  this  IB  80,  even  where  tiie 
pdioj  contains  a  warranty  against  particular  average,  if  they 


(a)  Sect.  56,  sub-sect.  1,  of  the  Act  declares  that  "any  loas  other 
tiian  a  total  loss  as  hereinbefore  defined  is  a  partial  loss." 

(d)  Amonld's  definition  was  "  a  loss  arising  from  damage  accidentally 
and  proximately  oaosed,  by  the  perils  insured  against,  to  some  4r 
partioalar  interest,  as  the  diip  alone,  or  the  car^o  alone."  For  a 
learned  note  by  MaeUtehlan  on  the  origin,  meaning,  and  history  of  the 
term  **  average  **  as  used  in  Maritime  £aw,  see  Am.  M  ed.  pp.  919— 
926;  Maclachlan,  lierehaai  Snapj^,  App.  to  e.  xiv.  See  also 
MoArihnr,  App.  4. 

'A.— -VOL.  n.  31 
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were  incurred  with  the  object  of  preveutiiig  not  merelj  a 
partifti  but  a  UjiUl  km  (e). 

df^^SS^r  I^articular  average,  instead  of  being  contributed  for  by  the 
general  body  of  those  who  are  interested  in  the  adventure, 
fdb  entmlj  wfiai  tibft  partieskr  owner  of  tiie  properly 
delefkmled  by  the  damage  {d)\  and  such  owner,  if  insured, 
has  a  claim  against  his  underwriter  in  proportion,  Ist,  to  the 
degree  by  which  the  damage  sostauied  may  have  dirainiahed 
the  value  to  him  of  die  property  insured;  2nd,  to  tiie  sum 
ich  the  underwriter  by  the  policy  has  agreed  to  insure  on 
such  property  (e). 

Whatover  pmentage  this  deterimttion  may  amount  to  on 
the  value  which  the  property  would  otherwise  have  sold  for, 
that  same  percentage  the  underwriter  is  bound  to  pay  to  the 
aiBiiiedy  afon  the  warn  for  whidi,  hj  the  pdicy,  he  haa  agreed 
to  stand  insurer. 

For  instance,  if  goods  whioh  have  been  imured  for.50(M., 
would  have  realised  in  the  m«^et  to  which  tiiey  were  being 
sent  1,600?.,  but  for  the  occurrence  of  a  particular  average 
loss,  which  prevents  ithem  from  selling  there  for  more  than 
l,2CMtf  .,  it  is  j^ain  that  ikm»  gooda  have  hem  deteriorated  to 
the  extent  of  3002.,  or  one-fifth  of  the  value  they  would  other- 
wise have  realized:  the  underwriter,  in  such  case,  is  not  bound 
to  r^y  the  aaniied  300^.,  or  the  whdie  amount  of  the  aelaal 
loss  soateined,  but  only  1002.,  mr  a  fifth  part  oi  the  sum  for 
which  the  goods  were  insured,  that  is,  he  is  bound  to  pay  the 
assured  the  same  proportion  of  the  sum  insured,  as  the  damage 

(«)  See  tiie  Mar.  be.  Aet,  IMS,  f.  U  (S).   Kidvten  v.  Empire 
MniM  Im.  CS».  (ItaS),  X-B,  1  ©.F.  m-,  (iai7),  i  CP.  »7. 
W  H«we      in  "pwtfedhir  ttvetage  low."  1  SMigan,  o.  <u. 

e.  aj,  p.  aaa. 

(#)  Seet.  C7  «f  tte  Mar.  Im.  Aet,  IMS  (lee  mUe,  §  338),  does  not 
ftb  aAleet  wt^         i»  nfriainfaad  fagr  Ikt  iaMwdHsm,  of  Ike 
new  nKftiwiea  ^MMoie  of  inteuiity.''  The   aMMuio  of  iatoui%  " 
is  the  MMNmt  reooveraUe  in  a  given  eaie,  awiming  tiie  aamired  to  be 

folly  covered.  In  the  caae  of  a  tofaal  loss  he  recovers  the  foil  "  miaroie 
of  indemnity in  t|io  ease  of  a  partial  loee  oiriiy  a  pnnfOiHiHialo 
fort  tbetoof • 
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may  ha^e  deducted  from  the  ¥aliie  they  would  otharwiae  have 
realized. 

1008.  As  far  as  rdates  to  the  cause  of  loss,  we  have  ahfeady  What  lomes 
investigated  the  principles  and  collected  the  examples  of  par-  ^vefa^^ 
ticular  average  losses,  in  treating  of  those  risks  and  losses  fi^^^^^*^^- 
which  are  covered  hy  the  policy;  on  Ihk  part  of  the  sohjeet 
it  will  be  only  necessary  to  say,  that  all  damage  sustained  at  Y 
sea  by  ship  and  cargo  which  does  not  involve  their  total  (/) 
destruction  or  privation,  whether  actual  or  constructive,  gives 
the  assured  a  daim  against  his  underwritm,  sohjeet  to  the 
conditions  and  limitations  by  which  the  responsibility  of  the 
underwriter  is  modified  and  controlled.   Of  these  conditions 
the  principal  are: — ^That  the  damage  whidi  is  the  sohjeet  of 
Ihe  claim  must  have  been  proximately  caused  by  the  perils 
insured  against,  and  that  it  must  not  have  arisen  either  from  4. 
the  ordinary  wear  and  tear  of  the  voyage,  or  from  the  inherent 
vice  and  d^eet  of  l^e  subject  insured,  or  the  wilful  mis- 
conduct of  the  assured  himself.   When  the  foundation  of  the 
<}laim  against  the  underwriter  consists  in  expenditures  in- 
curred in  the  coarse  of  the  voyage  (p),  it  must  appear  that 
these  expenditures  were — 1,  necessary;  2,  extraordinary  (that 
is,  necessitated  by  some  casualty,  not  by  the  mere  common 
occurr^ces  of  an  avmge  voyage) ;  8,  incurred  for  the  b^iefit 
of  the  ship  alcme,  or  the  cargo  alone. 

It  would  be  merely  to  repeat  what  has  been  elsewhere 
atated,  if  we  attempted  in  this  place  to  enumerate  all  the  cases 
that  give  a  daim  for  particular  avran^  loss  on  the  diffmnt 
subjects  of  insurance.  We  propose  now  to  consider  the  prin- 
ciples and  rules  which  govern  the  adjustment  of  any  loss, 
wh^  it  has  heeb  asoortatiied  to  be  a  particular  avmge  lo». 

1009a.  First  as  to  the  adjustment  of  a  particular  average  Summary  of 

loss  on  goods.  julea  in  W 

(/)  The  distinction  between  a  total  loss  of  part,  which  is  not  within 
the  warranty  against  particular  average,  and  a  partial  loM  of  the  whola, 

which  is,  is  dealt  with  elsewhere,  §§  1018,  1082. 

ig)  Called  particular  charges."  Kidston  v.  Empire  Mar.  Ins.  Co. 
<1866),  L.  R.  1  O.P.  535;  Mar.  Tns.  Vet,  1906,  s.  64  (2),  ante,  §  1008. 

31  (2) 
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1009a.  The  fake  on  which  depends  the  "  measure  of  iadenmity  " 
for  a  ptttdcukr  average  loss,  t .e.,  the  total  amount  wUdh  the 
aismed,  if  folly  insured,  can  recover  (h),  are  thus  summarized 

in  sect.  71  of  the  Marine  Insurance  Act,  1906: 

Seet.  ;71.  Wiwre  tbere  is  a  partid  loss  of  goods,  mer- 
ohandise,  or  a^ket  moYoables,  ^e  measure  of  indemnity,, 
sobjeet  to  any  express  provision  in  the  policy,  is  as 
follows: — 

(1)  Where  part  of  the  g-oods,  merchandise  or  other 
moveables  insured  by  a  valued  policy  is  totally 
lost,  the  measure  of  indemnity  is  such  propor- 
tion of  the  6um  fixed  hy  the  policy  as  the 
insan^le  value  (i)  of  the  part  lost  bears  to 
the  josurable  value  of  the  whole,  aso^rtained 
as  jok  the  tmae  of  an  unvalued  polii^: 

(2)  Where  part  of  the  goods,  merdumdise,  or  other 
moveables  insured  hy  an  unvalued  policy  is 
totally  lost,  the  measure  of  indemnity  is  the- 
insurable  value  of  the  part  lost,  ascertained  as 
in  case  of  total  loss: 

(S)  Where  <the  whole  or  any  part  of  the  goods  or  mer- 
chandise insured  has  been  delivered  damaged 
ai  its  destioatiim.,  the  measure  of  indemnity  is 
maeik  propottion  the  sum  fixed  by  the  peliey 
in  jAe  ease  of  a  valued  policy,  ot  of  the  insur- 
able value  in  the  ease  of  an  unvalued  policy,  as 
the  jdifference  between  the  gross  sound  and 
damaged  values  at  the  place  of  arrival  bears  to- 
the  gross  sound  value: 
(4)  "Groiss  value"  means  the  wholesale  j)rice  or,  if 
there  Jbe  no  such  price,  the  estimated  value, 
with,  }n  either  case,  freight,  landing  charges, 
and  dafy  paid  b^(»ehaad;  provided  that,  in 
tlia  .ease  ol  goods  or  mere^mdise  customarily 
sold  in  braid,  ^  bonded  prioe  is  deemed  to 
be  fine  gross  value.  "Gross  prooeeds"  means 
the  actual  price  obtained  at  a  sale  where  all 
charges  pn  sale  are  paid  by  the  sellers. 

The  effeet  of  these  rake  will  now  be  explained. 

(A)  See  Mar.  Ins.  Act,  1906,  s.  67,  ante,  §  338. 
(•)  For  the  inraraUe  Talne  of  goods,  see  Mar.  los.  Act,  1906,  a.  16;^ 
.  4,  mnte,  §  385. 


CHAP.  V.J 


ADJUSTMENT  ON  GOODS. 


1010.  The  trae  method  of  ascertaining  the  amount  which  8^1.  WLO, 

the  underwriter  ought  to  pay,  in  order  to  indemnify  the  AdjuBtment 
assured  for  a  particular  average  loss  on  goods  arriving  poA-  fySa^a^' 
damaged,  depends  mainly  upon  the  following  elementary 
principle  of  insurance  law;  viz.,  that  the  amount  upon  which 
the  premium  is  paid  is,  as  between  the  assured  and  the  under- 
wrttar,  the  sole  amount  to  be  regarded  in  estimating  the 
amount  of  the  underwriter's  liability  ;  he  pays  no  loss  upon 
that  for  which  he  receives  no  premium  (A;). 

Now,  in  a  fully  underwritten  p<^y  on  goods,  unless  otiber- 
wise  stipulated,  the  amount  is  either,  in  an  open  policy,  their 
insurable  value,  which  consists  of  their  prime  cost  (i.e.,  their 
invoice  price  at  the  port  of  loading),  together  with  all  expenaes 
till  put  <m  boardi  iadliiding  premium  and  oosts  of  in8urance(Z), 
or  else,  in  a  valued  policy,  the  value  expressed  in  the  policy; 
hence  the  sole  basis  upon  which  a  particular  average  loss  on 
goods  fully  insured  can  be  adjusted  is,  as  regards  the  uodor* 
writer,  either  their  prime  cost  on  board,  or  their  value  in  the 
policy  (m). 

When  the  goods  are  only  partially  insured,  it  haa  already 
been  pointed  out  ihgit  ^hffte  is  no  difference  in  the  amount 

recovered,  in  case  of  a  particular  average  loss,  whether  the 
policy  be  valued  or  op^.  The  amount  recoverable  dep^ds 
in  g^ieral,  in  hoik  oases,  on  the  amount  subscribed  (»). 

1011.  From  this  principle  it  follows  that  the  amount  which  Amount  of 

loss  payable 

(Xr)  In  order  to  avoid  all  misconception,  let  it  be  rcmemberod  that 
each  separate  underwriter  pays  only  uijon  the  actual  sum  by  him  sub- 
scribed. Sec  Mar.  Ins.  Act,  1906,  8.  67  (2),  ante,  §  338.  Thas,  if  five 
underwriters  have  each  subscribed  200^.  on  a  policy  on  goods  valued 
mM  1,0007.  and  the  goods  arrive  damaged  one-fourth,  each  underwriter 
will  have  to  pay  50^.  as  his  qnota  to  make  good  this  loss— i.e.,  one-foui-tli 
of  20W.  The  five  nnderwriten  will  pay  ooUectively  250^.,  or  one- 
fourth  of  1,0007.,  the  wliole  an^ont  of  the  valuation. 

(0  Mar.  Ins.  Aet,  1906,  s.  16,  sab^s.  8,  Mie,  §  S6S;  Tnite  «.  Bojal 
Exch.  Ass  Co.  (1747),  1  Park,  224,  226;  UAw  v.  NoUe  (1810),  12 
East,  639;  Waldron  v.  Ooombe  (1810),  3  Taont.  162. 

(m)  Usher  v.  Noble  (1810),  12  East,  639;  Tuite  v.  Royal  Skoli.  Ass. 
Co.  (1747),  1  Park,  224,  225;  1  Marshall,  282;  Stevens,  Av.  178; 
Benccke,  Pr.  of  Indeni.  12-14. 

(«)  See  ante,  chapter  on  "  V^Onatum,"  §  340. 
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Stet.  1011.  tbe  imderimtfir  has  to  pay,  in  reqpec^ 


lijnte*      I068  on  sea-damaged  goods,  cannot  at  all  dep^d  upon  the 
not  to  varr     higher  Of  lower  market  price  which  such  goods  may  fetch  in 
^MioflL  tWr  port  <rf  d6.tinati0ii  or  amval.. 
^e  ^lt  of        ^  ^  BMy^  prioe  at  ihe  port  1^  doetipation  is  a  very 


different  thing  from  their  prime  cost  on  board  at  the  port  of 
loading,  or  (it  may  be)  from  their  value  in  the  policy,  being 
liie  prioe  at  iH»iqIi  the  mndiai^  eaa  afford  to  sell  them  there 
to  a  consnmer,  aftw  paying  freight  and  all  charges,  and  either 
realizing  a  profit  or  submitting  to  a  loss;  this  price,  therefore, 
la  oompoeed  of  three  oonadtfieat  parta^l.  Prime  cost  on 
hoard;  2.  Freight,  dnty,  and  kiidiiig  diargea;  3.  FtoBt  in  a 
gaining,  or  loss  in  a  losing,  market  (0). 

Now  it  is  the  first  of  these  alone — i.e.,  prime  cost,  or  value 
ill  iim  poiiey— "With  whieh  the  oaderwritw  on  goods  is  omi- 
oemed:  he  has  not  insured  against  loss  by  freight,  <&c.;  he 
has  not  insured  against  loss  of  expected  profit.  In  the 
language  of  Xjofd  Manafifsld,  he  only  "engages  so  far  as  the 
fMrime  ooet  or  value  in  ihd  policy,  that  the  thing  shall  oome 
safe;  he  has  no  concern  with  any  profit  or  loss  which  may 
arise  to  the  miuKihant  from  the  goods;  he  has  no  concern  with 
any  snbaeqn^t  'vakie"  (p). 

Principle  of  1)012.  l%e  principle,  in  £aet»  of  indemnity,  as  practically 
^11^^^^!'^  adoptod  in  f^s  eonntry,  is,  as  we  have  already  seen,  that  t|ie 
underwriter  on  goods  does  not  engage  to  put  the  merchant  in 
the  same  condition  he  would  have  been  in  had  his  goods 
anivedaaidyiA  Hie  port  oldsatinatkiii,  bat  soidiy  to  put  him 
in  regard  to  such  goods  in  the  situation  in  which  he  was  at 
the  beginning  of  the  risk. 

Thiia  ia^  thocelem^  an  important  distiHetion  ninning 
litrongh  the  whole  of  this  brandi  of  insuranoe  law-^viz.,  that 
the  extent  of  loss  the  assured  on  goods  sustains  by  the  sea- 
damage  is  one  thing,  the  amount  whioh  the  underwriter  haa 
to  pay  in  iwpeottkeieol  is  qoito  anotiber;  aeoovdUng^,  whm 

(•)  BiMeke,  Pr.  «f  lateft.  9;  StofVMi,  At.  SS. 
(f)  Iimrii  V.  Bwktr  (IMI),  8  Beir.  1170;  Bkm/mm^  Av.  m. 
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goods  anive  sea-damaged,  two  points  are  to  be  aso^tained—  Sect.  imt. 
first,  the  extent  of  depreoiaticm  in  value  which  Uie  goods  have 

suffered;  secondly,  the  amount  which  the  underwriter  ought 
to  pay  in  respect  thereof. 

1013.  The  first  point  is  ascertained  by  simply  comparing  Mode  of 


the  price  for  which  the  goods  would  have  sold  in  the  market  JbTSte^of 
had  they  arrived  there  sound  with  ike  price  for  which  they  o^P^^*'""" 
actually  do  sdl  arriving  there  damaged.  aoMagm 
Where  the  damaged  goods  are  actually  sold  by  public  Sound  and 
auction,  the  amount  they  realize  is  called  the  damaged  value;  J^j^J^ 
the  value  ^ii<^  they  woidd  have  sold  for,  if  sound,  is  esti- 
mated by  supposing  them  to  be  sold  at  the  current  price  for 
sound  articles  of  the  same  kind  in  the  same  market,  and  the 
t  supposed  to  be  reidised  by  these  pro  forma  sales  is 


iiiiiiii 


a 

called  the  sound  values. 

The  difference,  then,  between  the  market  price  of  the  sound 
and  the  market  price  of  the  damaged  goods,  or,  m  technical 
language,  between  the  sound  and  damaged  values,  gives  the 
direct  amount  of  the  merchant's  loss. 

But  this  cannot  be  the  amount  the  underwriter  has  to  pay, 
for,  first,  it  would  make  the  market  prioe  of  the  goods  at  the 
port  of  destination  the  basis  of  the  underwriter's  liability, 
when,  as  we  have  just  seen,  the  only  true  basis  of  such  liability 
is  their  prime  cost  at  the  port  of  loading;  seoondly,  it  would 
involve  the  undwwritor  in  (^e  rise  and  fail  of  the  markete, 
with  which,  as  we  have  also  seen,  he  has  no  concern;  that  is, 
for  the  same  amount  of  sea-damage  he  would  have  to  pay 
waum  when  the  goods  oome  to  a  gaining,  and  loss  when  they 
como  to  a  losing,  market  (g) ;  while  the  desideratum  is  to 

{q)  Tliit  will  be  obvious  from  the  fidlowing  example: — 

Let  tiie  prime  eost  of  the  goods  be  500^.;  the  amooiit  4^  loss  ky 

ses-duMgo  be  half  the  sum  i»  wMoh  they  mM  have  mM.  if  Bound; 

the  profit  or  loss  be  half  JIm  pilme  eoil. 

(1)  A  losing  market. 

Goods,  if  sound,  would  have  sold  for  half  prime  oost ,   £250 

Being  damaged,  did  sell  for  half  that  sum  .',   125 

Bifferraoe  belween  sound  and  damaged  values  (merchant's  toss)..  ai25 
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S»ct.  1013.  obtain  some  uniform  measme,  or  standard  of  value,  by  which 
the  aoMMHit  aadermiler  has  to  pay,  ia  leipoot  <^  •  p^r- 
twnlir  lam  on  dsaiag  cd  goods,  shall  be  always  ^  same  when 

the  proportional  extent  of  damage  is  the  same  (r) . 

wUdi  L  obje^  tiMn,  in  e(»iipanng  the  proceeds  of  the 


sound  and  damaged  sales  for  the  purposes  of  indemnity  under 

percentagfe,  «»r    i  .  'it  «.  i 

proportion  of  the  poiicy  IS  not  to  ascertain  the  direct  amount  of  the  mer- 

^p^M^'*'  fdiant's  k68»  bat  it»  reUtive  amoont— the'  piopoiticm,  that  is, 

^^^^  wbkt  it  bears  to  tiie  inrioe  at  which  the  goods  would  faaTe 

ixdtKio  sold  if  sound;  the  question  being,  not  whether  the  deprecia- 


what  the  tiou  amounts  to  any  given  fixed  sum,  but  whether  it  amounts 
bMtopaj.  ^  ono-halfy  cme-fooxth,  or  one-eigfath  of  the  sum  ioe  which 
the  goods  would  have  sold,  if  sound;  whether,  in  a  word,  the 
commodity  is  one-half,  one-fourth,  or  one-eighth  the  worse 
f<Hr  the  BSft-dMBage;  when  this  is  ascertained,  the  ladbilily  ol 
the  underwriter  is  aseortained  also,  for  he  pays  the  same  pro- 
portional part,  whether  it  be  one-half,  one-fourth,  or  one- 
eighth  of  the  prime  cost,  <Mr  vsliw  in  the  pobsy  (s). 

Thus  the  sum  which  the  underwriter  will  have  to  pay  will 
depend  solely  on  the  relative  extent  of  the  loss  and  will  be 
the  sane  whether  the  goods  arrive  at  a  gaining  ot  a  Immg 
iiMiket(0. 

Hm  underwriter  oa  a  Utrntg  jBMpket  would,  on  Om  ^iaeiple,  pay  126/. 

(2)  A  gfimag  muxM. 
Ctoods,  if  twHid,  wwM  hmwe  Mid  10  pw  eeal.  above  priiae  eost ...  £fm 

«d  Mtt  l«r  iHltf  tiMi  MM   m 


iHSmam  Mwaea  Mmad  and  daoiagnd  vakm  (nefciuuil's  kia8)4.  At76 

The  underwriter  on  a  gaining  market  would  pay  WW.,  thoui^  the 
aaKmnt  of  deterioratioii  i»  the  luae  in  both 


(r)  Bkemm,  At.  119. 

(#)  Ffer  Loud  BIMMCiiM«h  in  Udmr  v.  NoUe  (1810),  12  Eait,  at 

(0  OUge  m»  MUM  data  as  in  the  jpveeediag  noto--}.«.,  let  the  prime 
ootI  be  SOW.;  the  dq^veriatien,  haff  tiw  mad  viluee;  pnrfTt  or 
Boevy  hiAf  the  j/hkhm  eoMi. 
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In  short,  that  which  the  assured  loses  by  the  depreciation  Sect.  1014. 
of  his  goods  is  an  aliquot  part  of  the  market  value  for  which 
they  would  have  9(M  had  they  arrived  sound  at  thdr  port  of 

destination;  that  which  the  underwriter  pays  in  respect  of 
such  loss  is  the  same  aliquot  part  of  their  prime  cost  or  value 
in  the  pcdicy:  thus,  if  the  damage  amounts  to  half  the  sound 
value  of  the  goods,  the  underwriter  pays  half  the  sum  he  has 
agreed  to  insure;  if  to  a  third,  then  he  pays  a  third  of  that 
sum,  and  so  on  in  exact  proportimi  to  the  extent  of  the* 
depreciation  (u). 

1016.  Even  after  this  rule  of  adjustment  was  established,  it  The 
was  for  some  time  doubted  whether  the  amount  of  deprecia-  m"t^^ 
tion  (m  the  sea-damaged  goodb  was  to  be  ascertained  by  com-  sr^oss,  not 

,  nov,  values. 

,  paring  together  the  net  or  the  gross  produce  of  the  sound  and 

damaged  sales:  the  question  came  on  for  consideration  in  the 
Court  of  King's  Bench,  whm  it  was  established  by  Law- 
rence, J.,  in  GOB  of  the  ablest  judgments  ever  delivered  iu 

Westminster  Hall,  that  the  true  rule  of  adjustment  is,  that 

Then, 

(1)  On  a  losing  market. 

Sound  values  (there  being  50  per  cent,  loss  on  prime  co^t)    £25Q 

Produce  of  dama^  goods  (being  half  the  sound  value)   125 

Differeucc  between  sound  values  and  daniaged  goods  («.#., 
noduuit's  lots)   £125 


But  125/.  is  one-half,  or  50  per  cent,  on  250/.  (the  sound  values); 
the  underwriter  pays  oue-haif,  or  50  per  cent,  on  500/.  (the  prime 
cost) — i.e.f  he  pays  250/. 

(2)  On  a  gaining  market. 

Sound  values  (being  50      omA,  over  prime  oost)     £750 

Frodoee  of  teiagied  goode  (being  half  the  sound  values)   875 

inference     between     sound     values     and     damaged  goods 

(merchant's  loss)  ,   :C375 


But  375/.  is  one-half,  or  50  per  cent,  on  750/.  (the  sound  values); 
the  underwriter  pays  one-half,  or  50  per  cent,  on  500/.  (the  prime 
cost) — ue.y  he  pays  250/.,  as  before. 

iu)  Lewk  V,  Baolwr  (1761),  2  Burr.  1167;  Hurry  v,  Bojal  Szch. 
im.  Ob.  (1801),  8  B.  k  P.  806;  Johnson  v.  Sheddon  (1802),  2  Easli 
581;  JJOter  v.  Koble  (1810),  12  BnsI,  688. 


OF  PABTICULAK  AVERAGE.  [P^^^T  ^ 


1015.  the  percentage,  or  aliquot  part,  which  the  underwriter  has  to 
pay  ol  iko  praie  ooil  cr  mihe  ia  the  pelioj,  arast  be  asder- 
tained  by  comparing  the  groas  i^radnoe  of  the  sound  witii 

the  gross  produce  of  the  damaged  sales  (x) ;  and  this  is 
mom  invariaUj  acted  oa  in  pKaotioe  aa  the  true  rule  of 
ad[jiMtiiMDt(f). 

It  is  in  this  way  alone,  as  the  learned  Judge  most  ably 
shows,  that  an  uniform  measure  or  standard  of  adjustment 
can  be  obtainedi  Ae  lewdt  of  whidi  will  be  tile  same  wketber 
the  markets  rise  or  fall,  or  whether  the  charges  axe  increased 
or  diminished  (2:). 

By  the  groas  pxodnoe  of  the  sales  is  meant  the  market  price 
il  wfcich  ihB  MtehMity  alter  paying  freight,  duty,  and  landiiig 
'dlarges,  can  sell  the  goods  to  the  consumer  or  purchaser  at 
the  port  of  arrival.  It  is  plaia  that  a  comparison  of  the  full 
market  priee»  wliieh  tibe  eoosnmer  wookL  tbns  |^ve  fat  the 
damaged  goods,  with  that  which  he  would  have  given  for  the 
same  goods  if  sound,  all  charges  being  in  both  cases  pre- 
▼ifNuiy  paid  bj  the  sellery  affords  the  exact  measure  of  th^ 
dmpma^dmi;  for  it  is  Hie  deteriorated  quality  of  the  goods 
.  which,  in  such  case,  alone  determines  the  difference  of  price; 
"the  quality  of  the  goods,"  as  Lawrence,  J.,  puts  it,  "can 
alone  inflnwo  hk^  in  detscmining  what  he  shall  pay  "  (a). 

otherwise  the  1016.  This  mode,  then,  gives  the  exact  measure  of  depre- 
^^^ISdhe^^    ciatum;  it  is  deary  ako,  that  the  o(»iqpaiis(m  of  the  net  pro- 

(«)  Joliiison  V.  SMdon  (IS02),  2  EmI,  581,  generally  known  at 
Uufd'a  MB  ih»  ''Biimstone  Qmi^''  from  the  nature  of  the  subject  insmed, 
wMcli  was  a  cargo  of  brimstone  and  sluanaok.   Steveau,  Av.  92. 

(y)  Except  where  the  ^licy  contains  a  special  clause  as  to  adjust- 
ment on  the  basis  of  bonded  prices  or  net  proceeds.  Such  a  clause  is 
the  "  net  values  clause which  provides  that  "  all  claims,  whether 
general  or  particular  average,  shall  be  based  on  a  comparison  of  the 
net  sound  and  damaged  values,  after  deduction  of  freight,  duty,  and 
other  charges  payable  at  port  of  destination." 

(z)  For  detailed  proof,  see  Stevens,  At.  119. 

(a)  2  East,  58t.  Wlieve  damaged  goods  have  prior  to  aak  been 
iioeaiMirily  eoadHioited,  it  is  tiie  vafaie  of  tiw  eonditioned  goods,  and  mot 
Aal  of  Ika  goods  Urn  the  oost  ^  eoadittoiiiag,  iiiat  is  ie  be  ooispaNd 
nM.  Am  sond  rt^sm,  in  ovder  to  aseertain  tiie  jwyortfai  of  lo«. 
ItaMis  V.  Boidton  (18W),  6S     J.  0.  B.  m  (Maliieir,  J.). 
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ceeds  would  not  only  fail  in  this  respect,  but  would  also 

involve  the  underwriter  in  the  rise  and  fail  of  the  markets;  involved  in 

the  rise  and 

hy  the  term  "n^  prooeeds"  ie  meant  the  gross  proeeeds,  faUofthe 

deducting  freight,  duty,  and  landing  charges.    Now,  with 
regard  to  freight,  the  most  important  of  these  deductions,  it' 
is  a  fixed  prineiple  of  oar  law  maritime  that  however  rnneh 
goods  may  be  deteriorated  in  value  by  sea-damage,  yet,  if 
they  arrive  in  bulk,  the  same  freight  is  payable  on  them  as 
though  they  had  arrived  sound.   The  deduoticm  th^  to  he  The  same 
made  from  the  gross  proceeds  of  tibe  sound  and  damaged  sales  p'ayaUe^on 
in  respect  of  freight  would  be  an  invariable  quantity,  fj^^i^ 
however  sreat  the  amount  of  damage  might  be,  and  whether  boU^ 

.  .  bowerer 

the  goods  oame  to  a  lo«mg  or  a  gaini&g  market;  bat,  aa  daoMged. 

Lawrence,  J.,  says,  in  the  celebrated  judgment  already; 
referred  to,  "If  you  take  equal  quantities  from  two  unequal 
quantities,  the  soiaUer  mck  unequal  quantities  are,  the  greater 
will  be  the  differenoe  betwe^  ^eir  renminders."  Now,  as 
the  percentage  on  the  prime  cost  or  value  in  the  polic}^  pay- 
able by  the  imderwriter  varies  directly  with  the  amount  of 
this  diffmiioe»  it  is  ohfious  thM;  any  method  q£  adjustment 
which  makes  such  amount  greater  or  less,  aooording  to  tiie 
rise  or  faU  of  the  markets,  must  involve  the  underwriter  in 
the  oonaequeBtees  ol  such  mm  and  fall.  The  metli^id  of 
adjustment  by  compflirison  of  the  net  prooeeds  <^  the  sound 
and  damaged  sales  inevitably  leads  to  this  result,  and  there- 
f<»e,  uptm  the  priseiples  already  stated,  is  rejected  (6). 

(6)  Take  the  same  data  as  in  the  two  preceding  notes,  and  let  the 
amoant  of  freight  pi^fal^  on  the  goods  be  in  all  cases  100/. 
Then, 

(1)  Ou  a  lodng  market. 

Groes  sound  sales   :^3d0 

Deduct  freight  and  charges   100 

Net  flonnd  laks   ^0 

Groas  damaged  sales  (half  kw)   £175 

Dednet  lieigbt  and  ohaiges   100 

Net  damaged  sales   75 

IHMoxmm  (giviiig  the  amount  oi  damage)   £175 

But  1161.  is  70  per  oeni.  on  2501.  (the  net  aoiuid  sales),  .-.the  under- 
wiiter  pays  70       oemt,  oa.  500?.,  tlie  prime  eoa4r-4.«.,  050?. 
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OF  PARTICULAR  AVERAGE.  [PART  lU. 

Another  consequenoei  ci  taking  the  net  prodnoe  would  be, 
H»t  the  imdirwriler  woibM  he  made  responsible  for  a  loss  not 
arising  from  the  deterioration  of  the  commodity  by  sea- 
damage,  but  from  having  to  pay  equal  freight  duties  and 
obaiget  OB  eomiDodides  of  unequal  yaloe,  viz.,  cm  the  sound 
and  damaged  goods. 

But,  by  an  adjustment  founded  on  a  comparison  of  ;the 
gfosB  prooeecb  of  the  sound  and  damaged  sales,  tke  extent  of 
the  underwriter's  liability  will  be  always  the  same,  when  the 
relative  amount  of  depreciation  is  the  same*  Thus,  let  it  be 
aasamed  that  the  gross  proceeds  of  goods  valued  at  5002.  in 
the  pdicy  would,  if  they  had  come  to  a  losing  market  in 
a  sound  state,  have  been  3501.  ^  and  if  to  a  gaining  market, 
8502.;  let  it  be  further  assumed  that  the  d^^eciaiion  in  both 
eases  Is  one^hsif  their  sound  value: — 

la  a  loedng    In  a  gaining 
market.  market. 

Then,  gEoas  j^rooeeds  <^  sound  sales  .     £^50  £850 
gross  proceeds  of  damaged  sales       J75  425 

Biierence,  giving  amount  of  damage  .     £175  £425 


In  both  these  oases,  the  amount  of  damage  bdng  half  the 
gross  proeeeds  of  the  sound  sales,  llie  undeiwriter  pays  half 
the  value  in  the  policy,  or  250L  in  each  case,  ^irrespective 
entirdj  of  all  fluctuation  in  the  markets. 

(2)  On  »  gainu^  auaiM, 


OfOH  amnd  aite   MiSSO 

DtM  aad  tktaegw   100 

Net  wnind  sales   ^760 

Gross  damaged  salea  (lialf  kas)    M25 

Bednet  iraight   100 

Net  damaged  sales   325 

Difference  (giving  the  amouut  of  damage)    £425 


But  425/.  is  56f  per  cent,  on  750/.  (the  net  sound  sales).  .*.  the 
underwriter  pays  56?^  per  cent,  on  500/.  (the  prime  cost) — i.e.^ 
283/.;  6s.  Sd.  That  is,  for  the  same  amount  of  damage  the  nndor- 
wrltcr  pays  350/.  in  a  losing,  and  283/.:  Qs.  Hd.  in  a  gaining,  market. 


CRAP,  v.]  AJOmmiEHT  (m  Qf)Qf)»'  Idtl 


1017.  An  exoeption  to  the  rule  of  adjustment  by  which  the  Sect.  1017. 
amount  of  depreciation  of  damaged  cargo  is  made  to  depend  ^^ception 
on  a  companacm  belweeii  the  grois  sound  and  grois  damaged  to  mU  in 
values  is  allowed  in  the  case  of  goods  which  are  at  the  port 
of  destination  ordinarily  sold  in  bond  (c) .  Apart  from  such 
exception,  the  rule  above  laid  down  would  require  the  duty 
to  be  added  to  the  sound  and  arrived,  or  damaged,  values, 
before  the  comparison  was  made.  But  there  was  for  years 
a  custom  at  Lloyd's  ''to  adjust  partioular  average  on  a 
compariacm  of  bcmded,  instead  of  duty-paid,  prices,  in  claims 
for  damage  to  tea,  tobacco,  coffee,  wi^^s  and  spirits  imported 
into  this  country."  The  principle  on  which  this  exception 
was  based  leoeived  in  more  zecent  tisiea  a  wid»  reeogniiaoa 
by  the  adoption  of  the  following  rule  by  the  Association  of 
Average  Adjusters: — "That  in  consequence  of  the  facilities 
generally  o£^ered  to  bond  goods  at  their  destination,  on  which 
terms  they  are  often  sold,  the  term  '  gross  proceeds '  shidl,  tec 
the  purposes  of  adjustment,  be  taken  to  mean  the  price  at 
which  the  goods  are  sold  to  the  consumer,  after  payment  of 
freight  and  landing  chaj^^es,  but  exclusive  ol  oaatomA  duty, 
in  cases  where  it  is  the  custom  of  the  port  to  sell  or  deal  with 
the  goods  in  bond"  {d), 

KM.  When  an  integral  part  of  the  goods  insured  is  totally  AdjmtMimt 

V  i^pi  on  a  total 

lost,  as,  e.g.,  where  one  case  or  package  out  oi  several  cases  or  loss  ol  part. 

packages  of  the  same  description  of  goods  is  burnt,  or  has  all 

its  contents  washed  ekan  out  ol  it,  or  goes  in  hulk  (o  the 
bottom  of  the  sea,  the  underwriters  will  have  to  pay  the  same 
proportion  of  the  insurable  or  agreed  value,  which  the  goods 
lost  bear  to  the  whole  goods  of  the  same  desciription  covered 
hy  the  insmranoe;  in  other  w<nds,  tiie  exa^  amount  lost  must 
be  paid  for  at  its  value,  whether  insurable  or  agreed  (e) . 

(0)  See  Kar.  Ina.  Aet,  1906,  »i  71  (4),  ante,  §  lOOSa. 

(d)  See  MeAitihur,  SB^;  Where  the  amouit  oi  the  daty  is  net  an 
inwiable  charge,  but  rariee  with  the  amounib  <^  tiie  damagei,  It  is 
immaterial  whether  the  adjostmeBt  of  a  pactleidar  aiwage,  lom  on 

damaged  goods  sold  in  bond  be  made  on  a  comparison  of  the  aaowit 
of  the  sales  either  including  er  ezcluding  the  datj.  See  Steieiu,  IST 
— 147;  Benecke,  430. 

ie)  Stevens,  Av.  150;  Benedce,  Pr.  of  Indem.  150.   See  Mar.  Ins. 
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Where  there 
18  alflo  a 


average 
ci  part. 


AdjoAlmeiit 

several 
different  . 


insured 
together, 
each  anivea 


Sale  of  sound 
and  damaged 


wben 

f  owning  part 
of  same  bale 


Undfli  wiitaf 
not  liable  for 
loss  owing 
to  the 

lent 


When  such  total  loss  of  part  and  also  a  particular  average 
loss  both  oeomr  on  the  nme  intemt^  as,  lor  instoiioe,  if  of 
twenty  hogslieMb  oi  sugar  tm  be  totally  washed  out,  and 
ten  damaged  by  sea  water,  the  practice  is  to  adjust  them 
separately ;  but  this  is  aot  absolutely  neoessaryy  as,  whether 
diey  axe  ii^rolted  togeHttr  or  asparated,  tibe  leaolt  is 
fvecisely  the  8ame(/). 

But  where  several  articles  are  insured  together  in  the 
iaiM  folioj,  and  etA  mMen  a  particiilar  aTerage  lost  *bj 
aea-dunage,  tiie  loss  miist  be  adjusted  separately  (m  each, 
even  though  the  clause  "to  pay  average  on  each  species  as 
if  separately  insured"  be  not  inserted  in  the  policy:  ioe 
odierwiie  tbe  raiclsrwriter  would  be  iniFolfed  in  tlie  rise  and 
fall  of  the  markets,  except  in  the  very  improbable  case  when 
the  state  of  the  markets  at  the  port  of  arrival  is  alike  as  to 
all  the  artides,  l.e.,  wiMa  all  the  artieles,  had  they  arriTod 
sound,  would  have  realized  in  the  port  of  arrival  exactly 
the  same  percentage  of  profit  and  loss  upon  their  first  cost, 
or  valuation  in  the  policy  {g)  , 

Wheo  ool  of  wbole  paekagea  or  bake  of  maan&etnred- 
goods  only  a  few  articles  or  pieces  in  each  arrive  sea- 
damaged,  it  is  a  frequent  practice  to  sell  the  sound  and 
damaged  goods  together  at  ihe  same  anefcioii;  the  piaetiee 
does  not  appear  objectionable ;  bnt  it  must  be  carefully 
borne  in  mind,  that  in  adjusting  the  aven^  on  such  a  sale 
tbediminishifld  value  which  the  sound  part  of  the  package 
asay  aefl,  otwing  to  lihs  assortmcwt  being  broken,  is  not  a  loss 
for  which  the  underwriter  is  liable:  for,  as  Stevens  observes, 
he  is  accountable  only  for  the  actual  damage  done  to  the 
tinng  aauraxed,  and  engages  to  guaraoiae  A0  aMmed  againiil 


Ant,  lets,  1.  71,  sub-ss.  1  and  2,  mtU,  §  KTOSa.  Hm  paigii  In  Htm 

text  assumes  the  goods  to  be  folly  covered  bj  inrantnoe. 

(/)  Beneeke,  Pr.  of  Tndiwi  00;  StefVM,  At.  Ul,  162,  w1m>  give 
tiie  proof. 

(ff)  This  is  most  ingeniously  and  inoontestably  proved  both  by 
Benecke  and  by  Stevens;  by  the  former  algebraically,  and  by  the 
latter  arithmetically;  the  proof,  however,  in  its  detail,  is  too  long  for 
insertion  here,  and  the  reader  is,  therefore,  referred  to  Benecke,  441, 
n.      and  Stevens,  153 — 155. 


OTAP.  v.]  ABJUSTMENT  OrOOCmL 


the  direct  operation  of  sea-damage,  but  not  against  the 
oonsequential  results"  (h). 

hk  ]»actice,  where  a  bale  or  case  containing  a  nnmlier  of 
smaller  pieces  or  packages  appears  to  be  substantially 
damaged,  the  bale  or  case  as  a  whole  is  sold  as  damaged 
goods,  and  the  underwrite  is  barged  with  his  prefer  'pto- 
portion  of  the  diff^^ce  between  the  sound  and  damaged 
values  of  the  whole,  without  any  investigation  as  to  the 
exact  amount  of  physical  damage  which  the  goods  may  have 
actually  sustained. 

1019.  As,  however,  sales  by  auction  of  the  damaged  goods  Eztn  flhimt 

are  resorted  to  mainly  with  the  view  of  comparing  the  sound  gales  to  be 
and  damaged  values,  so  as  to  ascertain  the  amount  of  indem-  {j^^aya^^ 
nity  which  the  underwriter  has  to  pay;  and,  as  the  diarges  ^yj^® 
of  these  sales  need  not  have  been  incurred  if  the  goods  had 
not  been  insured,  they  are  to  be  borne  by  the  underwriter, 
though  not  a  part,  nor  a  direct  ccmsequmioe,  of  the  sea- 
damage:  accordingly,  these  extra  charges  (consisting  mainly 
of  brokerage,  lot  money,  commission  to  the  agent  of  the 
onderwriteta,  &c.)  are  added  separately  to  the  amount  ol  the^ 
loss,  after  its  quantum  has  been  ascwtained,  and  then  tiie 
whole  is  apportioned  on  the  underwriters  in  the  usual  way  (i) . 
iWhere,  in  an  action  on  a  policy,  the  jury  had  found  a  verdict 
imt  an  amage  loss,  the  Court  would  not  g^raat  a  new  trial, 
on  the  ground  that  it  should  have  been  left  to  the  jury  to 

(k)  Stevens,  155—158,  5th  ed. ;  Benecke,  437,  43S.  See  accord- 
ingly Gator  V.  Gt.  Western  Ins.  CJo.  of  New  York  (1873),  L..  R.  8  C.  P. 
552;  Lysaght  v.  Coleman,  [1895]  1  Q.  B.  49  (0.  A.).  Where  the  in- 
surance was  on  "  228  cases  whisky,"  and  the  straw  and  labels  were 
damaged,  Bigham,  J.,  held  that  the  assured  could  recover  for  the  loss 
mdAag  from  1Sk»  Mle  of  the  oaaes  of  wbiaky  in  their  damaged  atatew 
Bsowa  V*  neming  (1902),  7  Com.  (km.  245.  The  groiuid  <tf  tiie  deoittini 
tint  «be  itiaw  sad  labela        part  of  the  tUng  tennd. 

(0  Stevens,  Av.  148—150;  BenM^,  4S6,  4S7.  The  nde  of  prae- 
tiee  adopted  hj  the  Aweeistion  of  Avenge  Ad|ii8ten  ib  that  ^Oo 
expenses  of  pioleel,  eomj  and  other  proofs  t>f  loai,  including  the 
eommission  or  other  expenaes  of  a  aale  hy  aaction,  are  not  admitted  to 
make  up  the  percentage  of  a  claim;  and  are  only  paid  by  the 
'wtiien  in  case  the  loss  amounts  to  a  claim  withoot  ihem." 


1S14 


or  PARTICULAR  AVERAGE.  fPART  III. 


Sect.  1019.  determine  whether  these  extra  charges  of  the  damaged  eaki 
should  be  hmme  hj  the  uockrwriter  or  not;  as  tibat  pouA  wm 
in  Hie  cysofedon  of  the  arbitrator  by  whom  the  amount  of 
the  loss  was  directed  to  be  ascertained  (;) . 

It  should  bore  be  noliesd  that  though  the  ohaiges  lot 
•seertainiiig  the  damage  to  goods  itXL  upon  tiie  party  who  is 
liable  to  bear  the  damage  thereon,  i.e.,  upon  the  underwriter 
when  he  is  liable  under  the  policy  (k)^  yet  the  ondarwritor 
Muiot  be  made  UMb  for  the  oost  of  examining  saoh  goodi 
as  prove  to  be  undamaged  (I) . 


^^^JJjJ^J^  1020.  Generally  speaking,  a  particular  average  loss  on 
^^8^r^  goods  is  adjusted  at  the  p(»t  ol  dartinatimiy  and,  IB  sack  ease. 


M  m  ^  adjustm^t  ought  always  to  be  oonduoted  in  the  manner 

above  described:  if,  however,  a  ship,  in  the  course  of  her 
voyage,  is  obliged  to  run  for  a  port  of  distress  to  repair,  and 
Hie  cargo  bdng  naeessaiily  imloaded  Imr  t^at  pnrpose,  it  ia 
#lKovered  that  the  whole,  or  part  of  it,  is  so  damaged  that  it 
would  probably  be  wholly  spoiled  if  reloaded  and  sent  on,  and 
^imfore,  to  pmsnt  f  mtfaer  deierioialiony  it  is  sold  on  the 
spot  for  the  benofit  of  all  oono^med,  in  snoh  case  ihe  claim 
must  be  adjusted  as  a  salvage  loss — that  is,  the  underwriter 
pays  the  difference  between  the  j^ime  cost,  or  inmied  value 
of  the  goods,  and  ^  net  proceeds  of  die  damaged  sales, 
i.e.,  their  market  price  after  deducting  all  expenses,  including 
freight,  where  any  is  due  (w). 
Adjustaiexit       H  the  Msozod,  m  Older  to  take  the  hoiofit  of  a  favoorahle 

on  ffoods  at  m 

intermediate  imarl»t,  OT  f  OT  other  reasons,  chooses  to  put  an  end  to  the  risk 
by  voluntarily  receiving  his  goods  at  any  port  short  of  their 
desdnatifmy  Ph^Uiq^  thinks  that  the  loss  the  goods  maj  ha?o 
incurred  by  sea-damage  should  be  adjusted  upon  the  same 

principles  as  at  the  port  of  destination  {n) . 

0)  Hudson  V.  Maijoribanks  (1823),  7  Moore,  463;  8.  C.  but  not 
8.  P.,  1  Bing.  393. 

(k)  2  Pliillips,  Ins.'s.  1741. 

(0  Lysaght  v.  Coleman,  [1896]  1  Q.  B.  49  (C.  A.). 
(m)  Stereos,  81;  Appendix  ii.  2S8— 265t  Beneeke,  444;  2  Phillips, 
t.  1480.  (n)  2  Phillips,  Ins.  s.  14S7. 


CHAP,  v.]  ABJUSTMRMT  ON  GOO0S 


1021.  In  treating  of  the  common  memorandum,  we  have 


8Mt.  lesL 


already  had  occasion  to  consider  the  mode  of  computing  the  Adjustment 
L^iee  td  loss  by  sea-daraage  (m  meomandum  artidsBy  so  as  arriTing 

to  ascertain  whether  it  amounts  to  5  per  cent.;  it  is  perhaps  al»ve™ilr^ 
hardly  necessary  to  add  that,  in  order  to  make  the  under-  Sni^^ 
writer  liable  und^  this  ckuse,  it  is  not  neeessary  that  tile 
diieot  loss  sustained  by  the  merohant  should  amount  to  5  per 
cent,  on  the  prime  cost  or  the  sum  insured,  but  only  on  the 
gross  proceeds  of  the  sound  sales  (o) . 

GoneraUy  spec^ng,  as  we  ha^e  soon  in  case  of  seS'-daniage  Adjustment 
to  goods  under  a  valued  policy,  the  valuation  is  the  sole  basis  of  intended 
of  adjustment,  i.e.,  the  underwriters  are  to  pay  the  same  board 
pms^tage  on  the  vakuitiim  in  the  policy  as  tibe  rate  of  of^* 
depreciation  amounts  to  on  the  sound  sales;  and  this  is  so 
whenever,  at  the  time  of  loss,  the  full  cargo  was  on  board  to 
which  the  valuation  was  intmded  to  apply.    Whexe^  how- 
ever,  only  a  part  of  the  full  intended  cargo  is  on  board  at  die 
time  of  loss,  and  such  part  is  totally  lost  with  the  ship,  the 
rule  of  adjustment  on  valued  policies  is  that  the  underwriters 
pay  the  same  proporld<m  of  the  valiuiti<Hi  in  die  policy  as 
the  goods  lost  bear  to  the  whole  intended  cargo  (p) ;  in  open 
policies  they  pay  the  proved  value  of  the  goods  (g) .  The 
rule  would  be  the  same,  nmUdu  mn^mdiB^  if  sueh  part, 
after  being  shipped,  arrived  sea-damaged. 

The  following  case  shows  the  rule  of  adjustment  on  a  Adjustment 
policy  intmided  to  oover  a  fluctuating  interest: — ^An  insurance  ^y^^^/ 

fluctuating 

(o)  Phillips  puts  this  case:  Several  articles  are  included  in  ona  uit«reat, 
invoice,  all  insured  "  free  of  avorapfo  under  5  per  cent."  without  dis- 
crimination of  tho  different  articles.  How  is  the  5  per  cent,  to  bo 
computed?  Suppose  one  of  the  articles  to  be  sea-damagped — are  the 
underwriters  liable  if  the  damage  to  this  article  is  5  per  cent,  of  the 
sound  value  of  all  tho  articles,  or  are  they  only  liable  where  it  is  5  per 
cent,  on  the  whole  invoice  value  of  all  the  articles?  He  decides,  and, 
as  it  seems,  with  leason,  that  the  latter  is  the  true  mode  of  computa- 
tion: 2  Phillips,  s.  1782.  8eeu8,  if  the  policy  is  to  be  construed 
dittribntlvely,  as  in  Doff  v.  M«cfc»naii  C|«57),  3  O.  B.  (N.  8.)  16,  and 
WiUdnion  v,  Hyde  (1857),  8 

ip)  ToMn  V.  Harfofd  (18S8),  18  C.  t.  (N.S.)  791;  82  L.  J.  C.  P. 
184;  in  emt^  84  L.J.C.P.  87. 

(q)  Rickman  t;.  Caratftifv  (1883),  5  B.  &  Ad.  651. 

A.— VOL,  n.  32 
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OP  FASTHmAE  AYUMAQE.         [PABT  ill. 


*****  WIS  effected  fi»  twelve  m<^tli8  "<m  goods''  on  board  thirty 
buges  plying  backwards  and  forwards  between  London  and 
%minghun  for  12,0002.,  ''as  intmst  might  appear  tliere- 
alter.*'  A  paitioalar  average  loss  having  been  sustained  by 

the  sinking  of  one  of  these  barges  full  of  goods  within  the 
year,  it  was  held  that  the  underwriters  were  bound  to  pay 
that pvc^Mlioii of  sQoli loss, irUdi  12,000}.  bwetot^n^e 
vilne  of  goods  at  risk  on  board  all  the  barges  at  the  time 
of  loss,  and  not  that  proportion  which  12,0002.  might  bear 
to  the  whole  amount  canied  diuing  the  jear  (r). 


ICerchant 
does  not 
get  a  real 
indemnity 
under  an 
open  policy. 


t&2SL  'While  tiw  miderwriter  on  goods  (as  is  now  the 

invariable  practice)  insures  only  their  prime  cost  at  the  port 
of  loading,  the  sole  mode  of  adjustment  that  can  be  adopted 
is  that  whidi  is  founded  on  a  doigparison  of  the  gross  xooeeeds 
of  Ike  mmA  and  damaged  sales.  But  although,  as  between 
tiie  assured  and  the  underwriter,  this  is  an  equitable  mode  of 
adjustment,  it  is  obvious  that  it  by  no  means  attords  a  peif  eet 
indmnnity  to  the  sssured  as  a  meroantile  man.  Indeed,  Tm 
we  have  already  seen,  it  does  not  profess  to  do  so— its  object 
being  not  to  put  the  assured  in  the  same  condition  as  though 
Us  goods  had  ecKM  uidamaged  to  a  saving  market,  b^ 
tp  plaoe  hiin  m  the  same  condition  he  was  in  at  the  beginning 
of  the  risk  (s) . 

That  which  the  assured  loses  by  the  depreciation  of  his 
goods  at  the  port  of  destination  is  an  aliquot  purt  of  tiieir 
market  price  there,  which  market  price  is  made  up — 1,  of 
their  prime  cost;  2,  of  freight,  duty,  and  landing  charges; 
d,  pn^t  or  loss.  That  whidi  the  imderwriter  pays  is  tiie 
same  aliquot  part  of  the  prime  cost  al(fbe  ;  hence  it  is 
manifest  that  all  loss  incurred  by  items  2  and  3  must  fall 
on  the  assured  alcme. 

C»)  Crowley  v.  CV>hen  (1832),  3  B.  &  Ad.  478.  The  decision,  how- 
ever, seems  to  turn  rather  on  the  construction  of  the  particular  policy 
than  on  any  rule  of  adjustment,  the  policy  being  held  to  be  not  so  much 
a  floating  policy  on  goods  up  to  12,000/.  as  a  time  policy  covering  all 
goods  at  risk  at  any  one  moment. 

(•)  Stevens,  Av.  96;  Benecke,  Pr.  of  Indem.  1—23. 


■€HAP.  y.  j  AmVHTMEMT  ON  SHIP. 


15117 


In  an  earlier  part  of  this  work,  while  dealing  with  the  Sect.  1022. 
subject  of  valuation,  we  have  noticed  certain  methods  whioh' 
have  hssQ  suggested  ior  the  purpose  of  securing  a  more 

eompleto  indemnity  to  the  assured.    To  those  pages  the 
reader  is  here  referred  (^), 

1023.  Having  semi  elsewhere  for  what  partial  losses  aiid  Adjostment 
disbursemmts  the  underwriter  on  ship  is  liable  under  rtie  ayer^"*^' 
policy,  it  remains  now  only  to  consider  in  what  mode  such  ^ 
losses  are  adjusted. 

In  (ffdinarj  cases  a  vessel  which  has  be^  damaged  is 
Tepaired  by  her  owners.  A  vessel  is  generally  intended  to 
be  navigated,  and  a  damaged  vessel  is  unfit  for  navigation. 
tThe  usual  measure  of  the  damage  sustained  by  the  ship- 
owner is  the  cost  of  repairing  minns  the  improvement 
resulting  therefrom  (m)  .  No  such  comparison  between  re- 
paired and  unr^iied  value  is  resorted  to  in  the  case  <^  ship, 
as  we  have,  just  seen  is  ui^ally  made  in  ihe  case  of  particular 
average  on  goods.  The  reason  why  a  different  method  of 
adjustment  is  usually  applied  in  the  two  cases  is  that  goods 
are  usualljr  intended  for  sale,  and  though  damaged  will 
^nevertheless  command  a  price.  If  they  require  to  be  re- 
conditioned, this  is  generally  done,  not  by  the  merchant 
assured,  but  by  the  purchaser.  A  ship,  howev^,  is  not  usuallj 
intended  for  sale,  and  it  is  presumed  that  necessary  r^airs 
will  be  done  by  her  owner  (x) ,  § 

(0  Vol.  I.  §§  337,  344. 

(w)  Lowndes  on  Mar.  Ins.  2nd  ed.  190.  As  to  adding  the  cost 
-of  employing  a  surveyor,  and  banker's  charges  for  an  overdraft  to  pay 
for  repairs  done  abroad,  see  Agenoria  SS.  Q>.,  Ltd.  v.  Merchants'  Mar. 
Ins.  Co.,  Ltd.  (1903),  8  Com.  Cas.  212. 

{x)  The  distinction  is.  well  pointed  out  by  Lush,  J.,  in  Lohre  v. 
Aitdiiflon  (1877),  2  Q.  B.  D,  at  p.  507;  see  also  per  Lord  Blackburn, 
A  App.OM.  at  p.  762;  per  Brown,  D.  J.,  in  Intemat.  Nav.  Co.  v. 
Atlanlie  Ins.  Co.  (1900),  100  Fed.  B.  at  p.  S28.  Whare  goods  axe  in 
Imst  reoonditiitaed  by  the  assured,  ilw  same  rale  i^liea  as  if  the  oasa 
wore  one  of  pariioalar  aTorage  on  sMp;  see  Franms  v,  Booltcm  (1806), 
65  L.  J.  Q.  B.  153.  And,  conversely,  as  to  tibe  metbod  adc^ted  wlwxe 
the  damaged  ship  was  sold,  see  Pitman  ».  Univ.  liar.  Itm,  Ox  (1882i), 
.»  Q.  B.  D.  192;  pmt,  §  1034. 

33  (2) 
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OF  FABTICULAR  AVERAOB.         [PAKT  lU* 

  The  ndflB  nlating  to  the  adjiisfcmait  of  partioiilar  average 

g^e^^Mar.  losses  on  ships  are  thus  stated  in  the  Marine  Insurance  Act,. 


Partial  1m8 


Bole  of 


Sect.  69.  Where  a  ship  is  damaged,  but  is  not  totally 
lost,  the  measure  of  iudemnity  (y)j  subject  to  any  express- 
]prtmsi<m.  in  the  policy,  is  as  f<^w8: — 

(1)  Whfife  the  dblp  has  been  repaired,  the  assured  la 

enHded  to  the  leawxiable  ooet  of  the  repairs,, 
less  the  customary  deductions  (^r),  but  not  ex- 
ceeding the  sum  insured  in  respect  of  any  one 

casualty  (a) : 

(2)  Where  the  ship  has  been  only  partially  repaired, 

the  assured  is  entitled  to  the  reasonable  cost  of 
such  repairs,  computed  as  above,  and  also  to  he 
indfimyied  for  the  reaaonabje  depreeiation,  if 
attj,  mtkai^  from  liw  mnepaired  damage,  pro- 
vided that  the  aggregate  amoont  shall  not 
exoeed  the  cost  of  repairing  the  whole  damag-e,. 
computed  as  above: 

(3)  Where  the  ship  has  not  been  repaired,  and  has  not 

been  sold  in  her  damaged  state  during  the 
risk  (&),  the  assured  is  entitled  to  be  indenmi- 
fied  for  the  reasonable  depreciation  arising  from 
Hie  lumqpaired  damage,  but  not  exceeding  the 
reaaonable  ooet  ci  repaiiiag  sndi  dunage,  eom- 
puled  as  above. 

The  role  for  adjnsting  a  particular  average  loss  on  the^ 
diip  is  very  simple,  viz.,  that  in  open  policies  the  under- 
writor  pays  the  auae  mtiqoot  part  of  the  sum  he  hae  agreed* 
to  insure,  as  the  damage  or  the  expense  of  repairing  it  (c)  is- 
of  the  ship's  value  at  the  commencement  of  the  risk;  in 
valued  policies  he  pays  the  same  proportion  of  the  repair  bill 


(r)  See  Mar.  Ibb.  Aei,  IMS,  a.  67,  mUif,  §  838. 
(a)  See  §§  1024—1010,  infrm. 

(a)  See  §  1013,  infra. 

(b)  The  case  negatived  here  is  diseased  in  §  1034,  infra. 
(«)  The  shipowner  is  entitled  to  have  the  ship  repaired  with  materials 

amA  workmanship  corresponding-  to  its  original  character:  Agenoria 
SS.  Co.  V.  Merchants'  Mar.  Ins.  Go.  (1903),  8  Com.  Cas.  212;  Northa 
Atlantic  SS.  Co.  v.  Burr  (1904),  9  Oom.  Cas.  164. 


CHAP,  v.]  AUJUSTMBNT  ON  SHIP, 


im 


as  his  subscription  bears  to  the  valuation  in  the  policy  (d).  Sect,  loaa. 
Thii%  suppose  in  an  opm  policy  an  underwriter  has  insured 
1,0002.  on  a  ship,  the  insurable  worth  of  which  is  proved  to 
have  been  2,000L  at  the  outset  of  the  risk,  but  whose  value  is 
reduced  by  the  wear  and  tear  of  the  voyage,  &c,  to  only 
1,5001.  at  the  time  of  loss;  then  if  a  particular  average  loss 
takes  place  amounting  to  500Z.,  as  that  sum  is  one-fourth  of 
2,0002.,  the  ship's  insurable  value  at  the  outset,  the  under- 
writer pays  the  same  pr^rtionable  amount,  or  one-fourth  of 
1,0002.  the  sum  he  has  insured,  viz.,  2502.  (e). 

The  principal  difficulty,  therefore,  in  adjusting  a  particular 
average  loss  oa  ship  consists  not  in  the  rule  of  apportionment, 
hut  in  ascertaining  and  fixing  the  amount  of  damage. 

1024.  If  the  damage  done  to  the  ship  has  not  been  repaired,  Rule  of 
the  only  mode  of  ascertaining  its  amount  is  by  the  estimate  ^^^f| 
of  surveyors.  Where,  however,  the  damage  has  been  rq^aired,  ^ 
the  established  mode  of  estimating  its  amount  is  to  deduct 
one-third  from  the  whole  expense  both  of  labour  and  mate- 
rials (/)  which  the  repairs  have  cost,  and  to  assess  the  daouige'' 
at  the  remaining  two-thirds.  This  is  termed  dedacfang  one- 
third  new  for  old,  and  it  is  done  on  the  principle  that,  except 
where  the  ship  is  quite  new,  the  substitution  of  new  for  old 
materials  is  a  benefit  to  the  diipowner,  who  gets  the  ship  the 
better  for  the  repairs  by  the  substitution  of  new  work  for 
old,  and  would  consequently  be  a  gainer  if  the  whole  expense 
of  labour  and  repairs  were  regarded  as  so  much  pure  loss  to 
him;  to  avoid  discussion  in  each  particulai:  case  the  amount 
of  deduction  is  fixed  at  one-third  {g) . 

(d)  Mar.  Ins.  Act,  1906,  s.  67  (2),  ante,  §  338;  Benecke,  Tr.  of 
Indem.  460;  2  Phillips,  Ins.  s.  1435.  Xs  to  the  eflfeot  of  different 
valuations  in  two  or  more  policies,  cf.  Bruce  v.  Jones  (1863),  1  H.  & 
O.  769;  Bousfield  v,  Barnes  (1815),  4  Camp.  228;  ante,  §§  349—353. 

(«)  ThoM  AowB  the  policy  of  insuring  ships,  as  nearly  as  may  be, 
to  tkeir  fall  value,  for  the  purposes  of  indmuiily. 

(/)  See  note  (0),  supra. 

iff)  Da  Costa  v,  Newnham  (178S),  2  T.B.  407;  Poingdflstre  v. 
Boyal  Exch.  Ass.  Co.  (1886);  Ryan  k  Moody,  S78.  Per  Lord  Teatetden 
in  Fenwiek  v,  Robinson  (1828),  3  O.  &  P.  S24;  Lohre  t^.  AitcUfoii 


mo 


OF  PARTICULAK  AVKKAGE.  [|pAKT  III 


xoaA.  This  rule,  as  regards  wooden  ships,  is.  confirmed  by  the 
Limitations    ^jmosims  i«foied  to.    Tkote  JM  no  deoinon  of  Hie 

of  the  rule  as  •  , 

to  deducting  Ooarts  as  to  its  applicability  to  iron  ships  (h),  and  it  is 
one-third Bev  ^Qujj^fj^i  j^q^  f^^j.      would  be  held  binding.    The  usage, 

however,  is  to  apply  the  rule  in  general  to  both;  but,  as 
roguds  ixm  ships  and  ircmwork  in  wooden  ships,  widi  certain 

_  exceptions  which  are  now  formally  recognized  by  the  Asso- 
oiation  of  Average  Adjusts  (t).  Moreovw,  in  practice  the 
nile  is  oftoi  supeneded  by  special  daoaee  in  the  policy,  msh 
a» — "In  event  of  claim,  no  one-third  new  for  old  to  be 
deducted  from  the  cost  of  ironwork  repairs  of  hull,  masts  or 
apais";  or,  vrheie  it  ia  intended  that  there  shall  be  no  aaoh 
deduction  at  all,  "  Average  payaUe  without  deduction  of 
thirds,  new  for  old,  whether  the  average  be  particular  or 
gcuecal " 


Henderson  r.  1025.  In  Hcuderson  v.  Shaokland  (A;),  the  Woodburn 
^^''^'^^^  sustained  partieidar  avwage  damage,  which  was  followed  by 
general  average  sacrifices,  making  her  a  constructive  total 
loss,  and  for  the  purpose  of  contribution  it  was  determined 
thai  the  value  of  the  sh^  vras  hex  value  i^er  auisfing  the 
partionlar  average  damage,  and  before  the  general  average 
sacrifices.  It  was  further  held  that  this  value  could  be  pro- 
perly'amved  at  by  eBtimatin|^  what  would  have  been  the 
ooat  of  doing  the  partieidar  average  repairs,  uid  deduoting 
this  amount  from  her  sound  value  before  the  accident.  The 
owners  of  the  vessel  then  contended  that  from  the  estimated 
ooet  el  math  rqpaiit  there  ihoiild  be  a  deduotion  of  one-lhiid 
new  for  old.  *And  it  is  submitted  that  this  contention  was 
well  founded.  For  a  damaged  vessel  is  not  depreciated  in 
value  to  the  ^T^twit  of  t^A  whole  cost  of  the  leotaiB  whioh  are 
neceisaiy  to  Teinstate  h^,  |||||yply  to  the  extent  of  the 

(ISTT),  S  Q.B.D.  m;  Z  Q.B.B.  65%;  Stovwi,  At.  172;  BeoMke, 
J^.  of  UAem,  467. 

(A)  Aa  to  tiiis,  ef.  lidgeit      fleaMlaa  OSTO),  L.B.  «  O.P.  el 
fw  €87        Wilks,  J.). 

(«)  See  rules  in  Appendix  D. 
ik)  limj  1  Q.B.  626. 
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difference  between  such  total  cost  and  any  enhancement  in  Sect.  1025, 
value  which  she  may  acquire  by  reason  of  having  new 
materials  put  into  her;  and  this  extent  custom  has  fixed  at 
two-thirds  of  the  cost  of  the  repairs.  For  instance,  suppose 
thQ  sound  value  of  the  vessel  to  have  been  1,200Z.,  and  the 
cost  of  repairing  the  partieulur  average  damage  dOO{.,  it  does 
not  follow  that  before  the  repairs  were  effected  she  was 
only  worth  900Z.;  for  it  is  presumed  that  her  value  after  the 
repairs  is  enhanced  to  the  extent  of  one-third  of  the  repidrer^s 
bill.  The  Court  of  Appeal,  however,  affirming  Mathew,  J., 
refused  to  apply  the  one-third  rule  to  this  case,  relying 
mainly  on  the  <^|^inion  expressed  in  this  work,  and  also  of 
Phillips,  that  the  deduction  is  not  applicable  caaea  of  oon- 
structive  total  loss,  where  the  inquiry  is  whether  the  cost  of  the 
necessary  repairs  will  exceed  a  vessel's  repaired  value.  But 
this  opinifm  appears  to  the  present  editors  to  be  quite  con- 
sistent with  the  application  of  the  thirds  principle  in  the  case 
under  consideration.  The  reason  whv  the  deduction  is  not 
allowed  in  oases  d  oonstructive  totol  loss  is  sinq^ly  because 
the  sole  question  for  conraderation  there  is  wh^^  t^  vessel 
is  worth  repairing  or  not,  and  her  value  before  the  damage  is 
immaterial.  In  oid^  to  determine  whether  the  vessel  is 
worth  r^^airing,  the  actual  cost  of  the  repairs  must  oleariy  be 
considered  without  deductions.  If  a  vessel  can  only  be 
repaired  at  a  cost  of  3,000Z.,  and  she  will  then  not  be  worth 
the  ^,000^.  9j^t  m  her,  th»e  is  dearly  a  constructive  total 
loss.  It  would  be  absurd  to  require  the  owner  to  spend  the 
3,000Z.  in  all  cases  where  the  vessel  after  such  expenditure 
will  be  worth  over  2,000Z.  These  considerations,  however,  do 
not  a|^ly  to  the  case  of  the  deductions  which  were  claimed 
in  Henderson  v.  Shankland  (Z). 

1026.  It  is  obvious,  that  if  the  ship  be  quite  new,  the  reason  The  deduction 
for  the  rule  would  fail,  and  the  rule  itself  consequently  would  ^^'^^ 

not  apply;  accordingly,  if  it  can  be  shown  that  this  is  the  ship  is  on  her 
rr  J  >  '•-Y-       &  voyage. 

(0  The  decision  m  tiik  ease  is  9kia  qjfm^aomd  by  Ckrver,  Ounriage 
by  Sm,  8.  422. 
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„tto«t.  I02«.  cftae,  the  deductiiMi  nf  one-t^urd  new  for  old  will  not  be 
made  (m).  In  thk  coantry  the  general  role  is  t^t  a  ship  is 

Wliatwihe        be  so  reo^ardod  only  while  she  is  on  her  first  voyage  (w); 

ship  8  nX&t  a  ^  ,  . 

voyage.  but  wheu  she  shall  be  considered  to  bo  on  her  first  voyage  is 
^^^^l"*  in  iteeil  a  qoealiim  that  baa  given  rise  to  much  oontiofBCsj, 
aad  ean  hardh  \'et,  perhaps,  he  coB«idered  as  setded,  as  the 
fl^owing  cases  will  show.  A  ship,  which  had  never  been  at 
sea  before,  was  insured  on  a  voyage  ''from  Bristol  to  New 
York,  donng  her  stay  there,  aad  ha^  16  the  port  of  dis- 
charge ";  the  charter-party  stipulated  that  the  ship,  after 
sailing  outwards,  was  "  to  return  to  London,  Liverpool  or 
Bristol,  &c.,  and  so  end  bar  int^ided  voyage."  The  ship 
arrived  at  New  York  in  safety,  but,  on  h^  passage  homeward 
from  New  York  to  Liverpool,  got  upon  a  shoal,  and  was 
oUigad  to  be  r^^aired;  upon  a  elaim  for  these  repairs  the 
■die  qneatiop  was  wbetbw  tbe  i^ip  was  on  her  first  v(^rage^  or 
on  her  second  when  the  loss  took  place,  so  as  to  be  within 
the  rule  for  deducting  one-third  new  for  old — in  other  words, 
the  qseetion  was  whether  the  passage  back  from  New  York 
to  England  was  vmdet  the  eiroumstanoes  to  be  conad^red  as 
a  second  voyage  or  only  as  part  of  the  first. 

Altear  much  coftflicting  evidraioe  of  brokers  and  under- 
writers, Loid  Tenletden  snggeeted  to  the  jury  that  tbe 
charter-party  and  policy  might  fairly  be  taken  into  conside- 
ration for  the  sake  of  ascertaining  whether  the  voyage  out 
and  b<Hiie  was  all  one  ad?eiitiire,  ae,  iqpon  the'faoe  of  those 
instruments,  his  lordship  said,  it  appeared  to  be.  Tbe  jury 
found  for  the  plaintiff,  saying  that  they  considered  it  as  all 
one  voyage  (o). 

liiev.siMlt.     liOS7.  In  tbe  next  ease  a  new  ship  was  ^uyrterad  iof  a 
voyage  from  London  to  Port  Jackson  and  Van  Diem^'s 

(m*)  Stoffvns,  At.  172. 

(m)  IW  Yofljc-Aatirerp  Rates,  1800,  tXkm  no  nwk  doduetkms  in 
Ihe  earn  waodeB  or  eompetite  Mjm  whea.  tiM  vomI  U  vadst  one 
jreur  M  at  iht  time  of  the  aoadmi. 

(e)  ¥mwkk  v.  BMmmi  OW),  Tkamm  k  liojd,  8;  8»  8 

C.  &  P. 
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Land  with  convicts,  freight  to  be  paid  on  licr  arrival  there; 
and  by  the  ship's  articles  it  appeared  that  she  was  bound  on 
a  voyage  from  England  to  Van  Dienm's  Iiand,  Aiietralii^ 
or  any  other  {sic)  port  in  India,  till  her  arrival  in  England. 
The  ship  completed  her  outward  voyage,  but  being  unable  to 
l»rocar6  homeward  freight  from  Van  Diemen's  Land,  went  in 
ballast  to  Madras,  and  there  took  in  freight  for  England,  as 
was  proved  to  be  customary  for  ships  so  chartered.  In  the 
homeward  passage  from  Madras  to  England  she  sustained 
injury  wherdby  tbe  same  questi<m  was  raised. 

.The  evidence,  as  in  the  i'ormer  action,  was  very  contradic- 
tory; but  the  jury  expressed  themselves  satisfied  that  the 
rule  allowing  a  deduction  of  one-third  did  not  s^ply  under 
the  circumstances,  and  found  for  the  plaintiff  (p). 

Lord  Abinger,  before  whom  the  case  was  tried,  said  that  Lord  Abinger 
he  could  not  subscribe  to  the  doctrine  of  the  policy  deter^  ^tibe most 
mining  the  point  (g),  and  at  tbe  san^  time  approved  of  the  sensible  rule 
practice  of  some  insurance  companies  to  deduct  no  thirds  deduct  thirds 
unless  the  ship  be  eighteen  months  old  as  a  very  sensible  ^asof^a 
rule  (r).  Special  clauses  to  this  eieet  are  commonly  inserted 
in  modern  policies. 

These  decisions  are  not  satisfactory,  nor  is  it,  perhaps. 

Remarks 

possible  to  dmve  from  tb^  any  gmeral  rule— though,  upon  a!^^^ 
tbe  whole,  tbe  weight  of  auibcnity  seems  in  ^vonr  of  the 

position  that,  except  under  very  special  circumstances,  a  new 

ship  is  to  be  considered  on  her  first  voyage,  so  as  to  exclude 

the  underwriter  from  deducting  thirds,  if  the  loss  takes  plaee 

at  any  part  of  an  integral  voyage  out  and  home,  whether  on 

the  outward  or  homeward  voyage,  the  entirety  of  the  voyage 

to  be  determined  from  all  Uie  facts  of  tbe  case,  and  not  from 

the  charter-party  or  policy  alone.   In  fact,  as  it  was  put  by  Suggested 

Sir  Frederick  Pollock,  in  the  course  of  his  argument  in  Pirie 

(p)  Pirie  v.  Stede  (1«37),  8  O.  &  P.  200. 
{q)  8  C.  &  P.  204. 

(r)  8  O.  &  P.  202.  or.  also  Thompson  v.  Hunter,  cited  2  Mood,  k, 
Bob.  51,  where  it  is  stoted  tiuii  <'«lie  plaintiff  leoovered  tiie  foil 
juBoont  of  his  loss,*'  ir)Bas^  most  eieaiiy  be  enomom,  and  most  mean 
"  the  amount  minus  dedndion  of  one>ibiid  new  for  old." 


1324 


OF  PAKTICUIAK  AVBiUQE. 


[PABT  111 


DMil 

chiefly  on 
new  material 
of  an  old  ship. 


never  comes 
to  the  hards 
ci  the  owner 


Sect.  1027.  v.^teel%  theiislTOSfBgelMtei^omtfaefi^ 

hmrw  hoc  port  tSU  she  oomes  hmk  to  it  again,  if  she  leaves 

it  cum  animo  revertendi  (s) . 

1028.  If  an  old  ship  have  been  newly  repaired  just  before 
sailing  on  the  voyage  an,  which  the  loss  takes  place,  and  the 
lots  £aU8  mkaayekj  cm  the  now  materials,  the  same  role  of 
exdasioD  of  thirds  would  seem  to  apply  (f);  and  it  has  been 
decided  that  if  the  damage  fall  chiefl}-  on  the  repaired 
pMrt,  thsfe  is  nothing  to  ezdade  the  uDd^rwritnr  fiem  his 
right  of  deducting  tibifds  {u). 

If  the  ship,  after  being  repaired,  never  comes  into  the 
hands  of  the  own»  again,  ihe  reason  for  the  sale  ohviooalj' 
iails,  as  in  sndi  ease  it  is  dear  ihat  he  can  nev«r  dmve  any 
benefit  from  the  superior  value  of  the  new  over  the  old 
materials. 

Thus,  where  the  assured  was  prevented  from  regaining 
possession  of  his  ship  by  the  fault  of  the  underwritm  in 
refusing  to  pay  a  bottonury  bond  for  repairs  incurred  by  their 
direction  and  at  their  egipense,  by  reaam  of  which  th^  ship 
was  sold  to  satisfy  the  hond,  &c.,  it  was  held  that  the^  were 
not  entitled  to  deduct  their  thirds  {x) ;  but  where  the  failure 
to  regain  possession  of  the  ship  arises  from  the  default  of  the 
aisiiied  himaelf ,  it  has  heen  hdd,  in  the  United  States,  Hiat 
the  excepti<m  does  not  apply,  and  that  the  underwriters  are 
entitled  to  the  deduction  (j/) . 

1029.  It  is  not,  however,  every  part  of  the  ship's  furniture 
and  appard,  in  seapeet  id  which  thirds  are  to  he  dadttoted;* 
4hiia,  we  have  already  seen  that  certain  exceptions  are  formally 

recognized  by  the  Association  of  Average  Adjusters,  not  only 


No  thirds 
deducted 


(«)  8  C.  &  P.  201.  In  the  United  States  this  exception  of  the  "first 
voyage"  appears  in  general  not  to  be  recognized;  but  thirds  are  de- 
dneted,  though  the  ship  be  new  or  on  her  first  voyage:  2  Phillips, 
■.  Ittl;  %  FinoDS,  884;  JjomnAeB,  Gea.  At.  5th  ed.  765. 

(0  See  Sterens,  At.  172. 

(if)  Boii^Edfliiiie  v.  Boyal  EnOi.  A«.  Gb.  (1826),  Byan  ft  Mood.  878. 

(«)  Sa  CMr  v.  NeinauuB  (1786),  2  T.  B.  487. 

(f)  BmmgknjB  v.  Vmsm  Ins.  06.  (1884),  8  Hmoii,  B.  429. 


as  regards  iron  ships  generally,  but  also  as  to  ironwork  in  Sect,  loaa. 
wood^  ships .  ^Bilarly,  the  cost  of  replacing  andiors  is  hot 
subject  to  this  deduction,  as  anchors  are  considered  not  to  lose 
in  value  by  being  used  {z) .  The  deduction  from  chain  cables  CShain  cables, 
is  fixed  at  ooe^sixth  (a).  As  to  metal  sheathing,  the  praetiee 
is  stated  by  McArthur  (&)  as  follows: — "  When  the  re-metal'  Meiat 
ling  of  a  ship  is  recoverable  under  the  policy,  allowance  in 
full  ia  made  in  particular  average  for  the  cost  of  a  weight  of 
new  metal  equal  to  the  groas  weight  oi.  nhfwffaing  stripped 
off,  credit  being  given  for  the  proceeds  of  the  old  metal 
sheets.  The  remainder  of  the  weight  of  new  metal  sheathing 
put  on  is  placed  to  the  dek»t  oi.  the  sl^^owiMfs,  as  it  is  the 
result  of  natural  wastage  corresponding  with  the  fixed  deduc- 
tion on  account  of  wear  and  tear  made  from  other  repairs. 
In  addition  to  the  aboTe,  should  any  sheets  have  heen 
rubbed  off  or  otheMHHItogether  lost  by  sea  perils,  the 
cost  of  the  gross  weight  of  sheathing  used  to  replace  them  is 
allowed,  subject  to  the  deduction  of  one-third.  The  expense 
of  stripping  off  ^  dd  wbA  piM^ting  on  the  new  metal,  with 
the  cost  of  the  felt  and  metal  nails  used  in  connection  with 
the  re-metalling,  is  also  allowed,  less  thirds,  credit  being 
given  tox      proceeds  of  the  old  nails.'' 

In  this  country  thirds  are  regularly  deducted  from  the  Bualiii^* 
cost  of  painting,  unless  the  ship  was  on  her  first  voyage. 

W2Sk  As  the  old  materials  thrown  aside  in  making  the  From  what 

.  .  M  1  *      t^  '    g         'J      1.1    tlie  one -third 

repairs  are  always  of  some,  and  occasionally  of  considerabie  ^  deducted. 

value,  it  is  important  to  ascertain  whether  .the  proceeds  of  '  •  *he 

cost  of  repairs 

such  old  materials  are  to  be  deducted  from  the  gross  expense  before 
of  the  repairs  before    after  deducting  tlie  (me-third  new  for  ^^^^^^^ 
old.   It  has  been  decided  in  the  United  States  that  the  true  ^ 
rule  is  to  apply  the  old  materials  towards  payment  of  the  new, 

as  far  as  they  wiU  go,  and  then  to  deduct  the  third  from  the 

» 

(-)  McArthur,  213;  Beiiecke,  458. 

(a)  McArthur,  214;  it  was  the  same  when  Stevens  wrote,  Av.  178. 
(6)  Pp.  213,  214.   See  alstf  the  Boles  of  Pcaotioe  of  the  Association 
of  Average  Adjusters,  post^  Appendix  D. 


1326 


OF  PAUTICULAK  AVERAGE.  £PABT  III. 


Sect.  1080. 

'2.  From  tlie 
ezpenae  of 
htA  labour 


expensegy 
aach  as 


balance  (c) .  Arnould  (d),  agreeing  with  Phillips  (e),  eoa- 
fliiimd  this  to  be  the  eatmA  nde.  In  country,  howler, 
the  practice  is  the  other  way,  i.e.,  first  to  deduct  the  third, 
and  then  to  deduct  the  value  of  the  old  materials  (/) .  To  the 
preeeat  editon  the  Rngliah  piactioe  tupgem  to  be  best  sup- 
ported by  principle,  the  vakie  of  the  old  materials  being 
accepted  in  part  payment  of  the  cost  of  the  repairs  (g) .  The 
third  is  deducted  not  from  the  expense  of  the  materiak  aloae, 
hmt  from  tlMt  <^  the  khov  Aiid  mateviab  con 

In  England  no  thirds  are  deducted  from  graving  dock 
expenses,  use  of  appliances,  &c.  Phillips,  however,  cites  (i)- 
withapprafvala  CMe  wheie  simikr  deduetkms  weie  allowed  in 
BoflfiDO,  United  Sl»les.  And  in  England  the  deduction  is 
in  practice  allowed  from  any  increased  expenditure  which' 
may  be  incurred  in  raising  funds  lor  the  repairs,  swsk  as  the 

it  cannot  be 


iTil 

sMfemry 

said  that  tiie  ship  is  in  any  way  benefited  by  such  increase  of 
expenditure.  This  practice  is  supported  by  a  decision  of  the 
Siipene  Coort  id  Maasa^mette  (ik),  b«t  appears  difficult  to 
support  in  princij^,  and  is  well  mtieised  by  McArthur  (I). 


ic)  Byrnes  c.  National  Ins.  Co.  (1823),  1  Goim,  B.  265;  Xmari- 
can  Ina.  Co.  v.  Center  (1829),  4  Wendell,  B.  45. 

id)  toA  ed.  p.  lOOJ.  («)  Ins.  vol.  ii.  a.  1484. 

(/)  MeArtimr,  219;  Gow,  Mw.  Iih.  219;  lioinides,  Ins.  s.  188 
(2iid  «d.). 

{g}  Hie  differat  results  <^  ibe  two  rules  mkj  be  iUnstnted  as 
iixllows:  A  damaged  mast  is  repiaeed  at  a  oost  of  8001.,  and  after  it  is 

taken  oat  is  woi-th  30^.  In  England  the  uadsnrriter  pays  200^.  less 
80/.,  i.e.,  170?.  By  tiie  American  mle  he  pays  two-thirds  of  270/., 
i.e.,  180/.  The  theory  is  that  the  mast  before  it  was  damaged  was 
worth  200/.  Therefore,  according  to  the  English  practice,  the  assured 
receives  an  exact  indemnity;  according  to  that  of  America  he  is  the 
gainer  by  10/. 

(//)  Benecke,  Pr.  of  Indem.  458. 

(0  2  PhilUps,  8.  1432. 

(*)  Qnok  V.  Gonmonwealth  Ina.  Co.,  38  Ma^s.  456.  ''In  case  of 
a  partial  loss,  where  money  is  taken  np  on  bottomry,  the  underwriters 
lunro  aotidag  to  do  witik  tiM  bottomry  bond,  bat  are  simply  bound  to 
pay  ibe  jpvtial  losi,  iadndliig  ibsir  sbave  of  ibe  eai^  expenses  of 
oMaianig  noaey  in  tbat  node  as  a  part  of  Hie  loss."  Per  Stoiy,  J., 
is  Bradlie  v,  Mmrflmmk  Ins.  0».  (1888),  12  Peteta,  S.  aB.  40i,  m. 

(I)  Mar.  Ins.  p.  214. 


CHAP,  v.]        Ajmmmmt  on  ship. 


1031.  Where  repairs  are  necessarily  done  to  a  ship  in  a  Sect-  1031. 
port  of  distress,  and,  as  will  frequently  be  the  case,  cost  more  Extra  cost  of 
tlim  than  if  dime  i&  the  home  port,  it  hfts  been  made  a  ^^m^%  a 
question  at  what  rate  they  should  be  paid  for  by  the  under- ^^JgJ^^ 
writers  on  ship— at  that  of  the  port  of  distress  or  the  home 
|>ort  (m) .  The  fiurmw  appears  tmqaestionably  to  be  the  tme 
rale  of  adjustment,  as  tlie  necessity  of  repairing  the  ship  in 
the  port  of  distress  which  occasioned  the  increased  expense 
was  an  immediate  consequence  of  one  of  the  perib  insured 
against;  accordingly,  1^  is  die  rule  adopted  in  practice  in 
all  cases  of  necessary  repairs  at  a  foreign  port,  the  under- 
writer being  of  course  entitled  to  deduct  his  thirds  (w) . 

In  one  case  in  the  United  States  where  full  repairs  might  Tempoiaiy 
have  been  n^de  abroad,  but  at  an  expense  much  greater  S^for^^ 
than  they  would  have  cost  at  home,  and  the  master  chose  to  P®'*' 
pursue  his  voyage  with  temporary  repairs  merdy,  the  cost  of 
such  temporary  repairs,  and  also  the  subsequent  permanent 
repaiifB  rendered  necessary  after  the  ship's  arrival  in  her 
home  port,  were  both  included  in  the  particular  average  (o). 
Even  though  the  und^rwrilm  r^use  th^  ass^  to  1^ 
repairs  being  dwie  in  a  particular  way,  yet  the  assured  may, 
it  seems,  proceed  to  such  repairs,  and,  if  they  are  necessary 
and  done  properly,  Uie  uadmnriters  will  be  liable  (p). 

The  expBnass  of  removing  a  vessel  from  a  port  of  distress  Expenses  oT 
to  the  port  of  repair  are  allowed  as  part  of  the  cost  of  repair,  JJ^^i^ 
and  if  she  returns  to  the  port  from  which  she  was  removed,  repairs. 
th(^  expenaes  iaemned  in  i^rtmrning  aio  alao  alknred  (9). 

Goods  necessarily  scdd  in  a  port  of  distress  to  defray  the  Cost  of 

replacing 

(m)  Magens,  vol.  i.  p.  54,  and  case  xx.  p.  255. 

(«)  Benecfce,  Pr.  of  Indem.  459 — 461.  The  thirds  are  in  practice 
deducted  from  the  actual  cost  of  the  repairs,  wherever  eflfected.  This 
system  may  undoubtedly  operate  hardly  on  the  shipowner,  e.g.,  in 
eases  of  repairs  at  a  port  of  refuge  wMsh  frequently  cannot  be  dSeisted 
exeept  at  eioeMive  prioes.  See  remarks  l>y  Mr.  McArtiiiir  (Mar.  Ins. 
p.  214,  n.),  wko,  iMMrever,  delmda  tiie  praetioe. 

(o)  Brooks  V,  OmaM  Ins.  Cb.  (1889),  24  Mass.  2d9. 

(p)  Waller  v,  Looisiaaa  Ins.  Oo.  (1821),  9  Mutin,  276. 

(q)  See  Rules  of  Praetioe  of  tiw  Assoeiaiion  of  Average  Adjusters, 
po9t.  Appendix  D. 
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i— 1.  cost  of  repairing  the  ship  are,  if  the  ship  'reach  her  port  of 
j  :^'  destination,  to  be  paid  for  at  their  dear  valae  at  the  port  of 
iitmam,     dlMtiaatkB.  B^if  tlMjsoUllor  moie  mtliepffltef  dutcm 
than  they  would  have  realized  in  the  port  of  destination,  the 
merchant  is  entitled  to  receive  from  the  shipowner  the  higher 

8acoc»8i««        10S3.  As  to  saeeeanye  kweo,  ki^peiiiBg  dmiiig  the 
mnmBy  ol  the  same  policy,  it  is  proYided  as  foQows  by, 

the  Marine  Insurance  Act,  1906,  s.  77: — 

(1)  Unless  the  policy-  otherwise  prorides,  and  subject 
to  the  provisions  of  this  Act,  the  insurer  is  liable  for 
successive  losses,  even  though  the  total  amount  of  such 
losses  may  exceed  the  sum  insured. 

(2)  Where,  under  the  same  policy,  a  partial  loss, 
which  has  not  been  repaired  or  otherwise  made  good,  is 
followed  by  a  total  loss,  th#  aisued  eaa  amfy  wtetmx  in 
veepeet  of  the  totel  low: 

Pmidad  .Aai  aofting  in  tius  sectkMi  shall  affeot  the 
Habllify  ,ol  the  insmer  und«r  the  suing  and  labouring 


repairs 

actually  made 

loss  may  be 

recovered 

cnmnlatively 


but  not  the 
estimated  cost 
of  repairs  not 


Thm,  if  a  ship  haye  been  actually  repaired  in  a  port  of 
distress,  and  be  afterwards  totally  lost  before  arriving  at  her 
pc»rt  of  destination,  the  cost  (d  aooh  wpam  may  he  nmamed 
iiiiniiiiali¥«ly  in  addition  to  Hie  total  lots,  either  qud  avmge, 
or  as  money  laid  out  and  expended  in  labouring  for  the 
safeguard  and  recovery  of  the  ship  under  the  geoeral  j^iinted 
clause  itt  ikfd  poli^(«).  ThoB  rale,  however,  <mly  apptiea 
to  repairs  actually  made*;  hence  where  a  ship  put  back 
twice  in  distress,  and  on  the  first  occasion  was  actually 
re-ooj^pcied,  hot  on  the  aeooiid  oeeaaioii  was  only  anrveyied, 
Imt  not  repaired,  and  in  the  course  of  the  sorvey  some  ol 

(r)  Alcrs  v,  TMi  (1802),  Abbott,  Shipping,  246,  5th  ed., 
law  tiMTOhM  down;  AMmm    atefhem  (1862),  7  SaEdi.  687] 
■on  V.  Novne  (1819),  3  B.  &  Aid.  287. 

(«)  Le  Cheminant  v.  Pearson  (1812),  4  Taunt.  867;  line  v,  Janson 
(1810),  12  East,  at  p.  655.  So,  in  America,  Matheson  v.  Equitable 
Marine  Ins.  Co.  (1876),  118  Mass.  209,  whe»  ihe  rale  i*  asi4  t»  be 
pari  of  the  general  law  of  narine  ioraranee. 
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her  wales,  &c.  were  necessarily  removed,  in  order  to 
examine  her  timbers,  and  never  replaced,  but  sold  with  the 
Mt  ol  the  dup  as  mwk^  k  was  h^  that  liie  cost  of  ^ 
xe-coppering  might  be  recovered  in  addition  to  a  total  loss, 
but  not  the  estimated  expense  of  replacing  the  wales  (^). 
Moreovwy  it  appears  that  the  rule  only  a^ies  to  r^Mors  for 
whi<^  tlie  owners  ware  lliemselyes  liable  to  pay.  Where, 
therefore,  the  cost  of  the  repairs  is  discharged  by  means  of 
moneys  raised  on  bottomry,  i^yable  only  in  the  event  of 
tl»  diip's  safe  anival,  the  owners,  being  r^eased  from  pay- 
ment by  the  loss  of  the  ship,  cannot  recover  from  their 
underwriters  for  a  loss  which  they  have  in  fact  never  suf- 
fered (tt).  Wfaefeso  SQK&r^urshave  been  made,  no  previous 
partial  loss  by  sea-damage  can  be  recovered  from  the  under- 
writer, as  a  particular  average,  in  addition  to  a  subsequent 
total  loss  {x)\  the  less  is  there  swallowed  up  by  the  greater, 
and  both  form  but  one  loss  («/).  So,  too,  if  the  subsequent 
total  loss  occur  during  the  currency  of  the  policy,  but  be  not 
due  to  a  peril  therein  insured  against,  the  underwriter  pays 
notiiing  {g) .  Bat  if  ^e  armge  loss  imri^aiied  have  oocurred 
during  the  currency  of  one  policy,  and  the  subsequent  total 
loss  occur  during  the  currency  of  another  policy,  and  after 
the  expirati^  <^  the  first  poUoy,  the  assured  is  entitled  to 

(0  SfaBWtf*  Steele  (1842),  11  L.  J.  (N.  S.)  C.  P.  155;  5  Sootfc,  N.  B. 
W.  See,  however,  critieiflm  of  this  ease  («l  least,  as  reported  in  Sooll) 
by  Brett,  L.  J.,  9  at  p.  21S. 

(«)  The  Dora  9iarter,  [ISOS]  P.  241,  Barnes,  J.,  citing  2  Phillipe. 
I.  1267. 
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(»)  livie  V,  JanMm  (1810),  12  East,  646. 
(y)  Knight  V.  Faith  (1856),  15  Q.  B.  649. 

(s)  Idvie  V,  Janson,  supm;  Wilson  SS.  Co.,  Ltd.  v.  British  &  For- 
eign Mar.  las.  Oo.,  Ltd.,  .infra,  §  1032a.  This  rule  is  not  covered  by 
eab-seot.  2  of  seet.  77  of  the  Act  of  1906,  as  a  subsequent  total  loss, 
not  eoTOied  by  the  poUoy,  is,  ibt  Vnder  the  same  policy"  as  an 
eai^  partial  hwa,  whliOi  wae  ooyeced.  Bnt  as  it  does  not  conflict  with 
any  protiiioa  of  the  Act,  ii  remains  good  Uw  under  seet.  91,  eub- 
seel.  2,  of  ibe  Aei,  which  preserves  tiie  rales  of  the  o<mimoa  law,  save 
in  so  far  as  they  are  inconsistent  with  the  express  provisuHis  of  the 
Act:  see  Wilson  SS.  Co.,  Ltd.  i>.  British  &  Foreign  Mar.  Ins.  Cbw 
^fra,  $  1032a.  * 
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recover  under  both  policies,  i.e.,  for  the  average  loss  as  well 
as  for  the  total  loss,  if  tbej  be  due  to  perik  insured  agamst(a).*' 

lOSSa.  Tlie  f oUowing  eases  illustrate  ^  prinoiples  laid 
down  in  the  preceding  section: — 

A  ship,  "  warranted  free  from  American  condemnation,'' 
in  attemptiiig  to  esei^  aa  AmeriBan  ambaxgo,  raa  out  of 
New  Ytnk  in  the  night,  and  swtained  an  average  loss  hy 
stranding  on  the  rocks  of  Governor's  Island,  where  she  was 
deserted  by  her  crew,  and  next  day  was  seized  there  hy  the 
AnMtieaas,  and  c<»ideiiiiied  by  tkem  for  breach  of  the 
embargo:  the  assured  claimed  a  total  loss;  but  the  Court  held 
that  he  could  recover  nothing;  not  a  total  loss,  for  that  was 
caused  by  Ameiieaa  cmidMiiiiatioii*  a  risk  expressly  excepted 
by  the  policy;  not  an  average  loss,  because  die  total  loss,  by 
subsequent  seizure  and  condemnation,  rendered  the  deteriora- 
tion of  the  property  wholly  immat.ftrial  to  the  assured,  and 
thmxiote  took  away  ^  riglit  to  reoov^  in  reiqpect  of  ^ 
previous  partial  loss  by  sea-damage  (b). 

Upon  the  general  question.  Lord  Ellenborough  said, 
"  Theffe  may  be  oases  in  which,  though  a  poor  damage  be 

(«)  Lidgett  V.  Secretan  (1871),  L.  B.  6  C.  P.  S16;  Livie  v,  Jansoii, 
mH  9upm;  KnigM  v,  Fa^  (1850),  15  Q.  B.  S49. 

(ft)  livie  V,  JmrnoBL  (ISIO),  12  Bm^  S4S,  cUatingvislied  by  Willes, 
J.,  itt  loMm  V.  Vmmmi  Maniie  Amu.  (ISSt),  82  HJ.G.P.  at 
p.  178,  and  i^prmd  by  tiM  Hanm  of  Lovda  im  Wilaon  Shipping  Co. 
V.  British  &  Foreign  Mar.  Ins.  Co.,  infra.  PluUips,  ss.  1136,  1137,  &c., 
dkveiiAed  from  the  decision  in  Livie  v.  Janson  as  being  Irreconcilable 
with  a  rule  which  he  laid  down  as  follows:  "  In  case  of  the  concurrence 
of  two  causes  of  loss,  one  at  the  risk  of  the  assured  and  the  other  insured 
against,  or  one  insured  against  by  A.  and  the  other  by  B.,  if  the, 
damage  by  the  perils  respectively  can  be  discriminated,  each  party 
must  bear  his  proportion."  The  rule  which  Phillips  lays  down  was 
approved  by  the  Supreme  Court  of  the  United  States  in  Ins.  Co.  v. 
Transportation  Co.  (1870),  12  Wall.  IM,  which,  howevw,  was  not  a 
ease  of  a  partial,  foUowed  hy  a  toUd  lose.  Tbe  facte  were  ^udk  a  ateaaer 
iwared  againefc  ftpe  indy  got  iiilo  eoQindn,  aad  liie  eoUiiioii  esaaed  a 
iro.  Bal  for  the  ire  the  vwnel  eoidd  bare  lieea  Mlved  aad  lopaired 
for  15,S0S  dollsn,  M  in  etHMeqnenee  of  the  'iie  tiie  espeiMea  of 
mlvii^ff  aad  repairing  hut  anoonted  to  22,300  doUars.  It  was  held 
that  hi  respect  of  the  extra  7,300  dollars  the  wid«rvritert  weie  liable 
to  the  awNUit  inaared,  vis.,  5,000  doUan. 


€HAP.  v.] 


AlXTUSTlf  ENT  ON  SHIP. 


1831 


followed  by  a  total  loss,  the  assured  may  nevertheless  have  Sect. 

rights  or  claims  in  respect  of  that  prior  loss,  which  may  not 

be  extiiigiiisiied  hy  the  Mbaequent  totel  law.   Aetaal  die- 

bnrsements  for  repairs  in  feet  made,  in  consequence  of 

injuries  by  perils  of  the  seas  prior  to  the  happening  of  the 

totid  kxBs,  aie  of  this  deseriptiony  onlew^  indeed,  they  aie 

nM»e  properly  to  be  oonddmd  as  covimd  by  that  antliority, 

with  which  the  assured  is  generally  invested  by  the  policy, 

of  '  suing,  labouring,  and  travailing  for,  in,  and  about  the 

deface,  safegnasd,  and  leeorory  of  die  property  insimd'; 

in  which  case,  the  amount  of  such  disbursements  might  more 

properly  be  recovered  as  money  paid  for  the  underwriters 

nndw  tlie  direction  and  aUowanee  of  this  pronsion  ni  the 

pl^cy,  than  as  a  substantive  avmge  loss  to  be  added  onmn- 

latively  to  the  total  loss  which  is  afterwards  incurred  in 

consequence  of  the  sea  zidks"  (e). 

In  Miother  case  ^  previous  pftrtial  loss  was  ei  the  deserip-  Actual 

tion  alluded  to  by  Lord  Ellenborough,  and  consisted  of  actual  ^isbursementa 

^     ^  °  '  for  repairs 

disbursements  for  repairs  in  fact  made  prior  to  the  total  loss:  made  prior  to 

.  tiietotol 
in  this  case  the  ship  while  lying  in  p<»t  at  Jmey,  b^ore  Iobb,  may  be 

sailing,  suf^ined  an  average  loss  by  sea-damage,  which  Ae  ^^^^ 

plaintiff  repaired;  the  ship  having  been  afterwards  totally 

lost  by  capture  in  the  course  of  the  voyage,  tbe  ]pkiati&  J^^*"'^*"* 

brought  his  actiim  flHHBlll  loss,  and  claimed  also  to  reoover 

in  respect  of  the  expenses  incurred  in  the  repairs  of  the 
previous  partial  loss,  by  virtue  of  the  suing  and  labouring 
i^use.  The  Court  of  Commen  Fleas  held  that  the  plaintiff 
might  recover,  in  addition  to  a  total  loss,  lor  ihe  sums  so 
expended ;  and  Sir  J .  Mansfield  remarked  that  he  might  so 
recover,  whether  (cc)  as  for  an  average  loss  from  damage 
repaired,  or  as  expenses  incurred  under  the  permissicm  in  the 
policy,  "to  sue,  labour,  travail,"  &c.  {d). 

id)  12  Eaat,  «5lr.  ^ 
(<w)  Amould,  2iid  ed.  p.  1194,  had  ** 

((0  Le  CaMBuoant  v.  Peaiwm  (1S12),  4  l^ggfm.  Of.  aleo  Stewart 
«.  Steele  (1842),  11  L.  J.  (N.  8.)  O.  P.  1«5;  5  Soott,  N.  B.  927;  Biaekett 

V.  Royal  Exch.  Ass.  Oo.  (1832),  2  Or.  &  J.  244.    And,  in 
Hatheson  v.  Eqaitable  Mar.  Ina.  C^.  (1S74),  118  Maw.  209. 

A.—voL.  n.  33 
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The  question  whether  the  assured  cau  recover  for  un- 
UniepMred     repaired  damage  followed  by  a  total  loss  during  the  currency 
ol  the  poliflj  afMe  agftin  in  the  reofint  case  of  Wilson  Ship- 


rSritLh^nd  P^"^  ^'  British  &  Foreign  Marine  Insuranee  Co., 

Bom^^Mar.  Ltd.  (e).    Tn  that  case  the  plaintiffs  had  insured  n  vessel,  of 

which  they  were  the  owners,  with  the  defendants  against 
BMurineririn  by  a  tkne  fobey  isom  iko  2Mk  Fehniarj,  1917, 
to  the  20th  February,  1918.  She  was  not  insured  agpainst 
war  risks,  but  was  let  to  the  Admiralty  for  the  whole  of  the 
eniMMj  ol  the  folioy  under  tibe  T.  99  "  form  of  charter- 
party,  by  which  tiw  Admiralty  assumed  recqponsibility  f<Mr 
war  risks  and  agreed  in  the  event  of  total  loss  by  such  risks 
to  paj  the  aaeertained  value  of  the  vessel  at  the  time  of  the 
lots.  On  thiae  oeoaakma  during  the  ouneiiey  of  the  pdioy 
she  sustained  damage  from  marine  perils;  but  only  temporary 
repairs  were  effected  and  the  permanent  repairs  were  post- 
poned. On  the  25lh  Jamiaiy;  1918,  she  was  ttM^M^  ^ 
heoame  a  total  loss.  The  Admiralty  paid  to  the  plaintiffa 
a  sum  calculated  by  deducting  from  the  agreed  sound  value 
(which  largely  exceeded  the  insured  value)  the  estimated  coat 
of  ^e  parmaiient  repaka,  and  the  plainliilbt  sought  to  reoovca: 
the  amount  of  the  deduction  on  the  marine  policy.  Mr. 
Justice  Bailhache  held  on  the  authority  of  Livie  v.  t Jan- 
son  (/)  that  tibo  partial  kse  had  merged  in  the  total  loss  and 
that  Ihe  assured  could  not  reeovw.  lliis  decision  was  re- 
versed by  the  Court  of  Appeal  on  the  ground  that  notwith- 
standing the  total  lot^  the  partial  loss  continued  to  the  preju- 
dioe  of  the  f^pownen.  The  judgment  of  the  Court  ol 
Appeal  was,  however,  reversed  by  the  House  of  Lords. 

*'  Itis  beyond  doubt,"  said  Lord  Birkenhead,  L.  C,  "  that 
if  thereqMNUbnts  had  been  thdr  own  insurers,  they  could  not 
haye  recovered .  .  .  .  As  to  the  amount  which  the  Admiral^ 
deducted  from  the  '  sound '  value  the  respondents  were  their 
own  insurers,  and  their  loss  is  due  therefore  not  to  a  peril 


(«)  Xma]  2  K.  B.  [1920J  2  K.  B.  26  (C.  A.);  [1921 J  1  A.  U 
188. 
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insured  against  but  to  their  failui*e  to  obtain  complete  in-  S^cfclOMa. 
demnity  under  the  terms  of  their  charter-party.    Such  a 
cause  is  no  concern  of  the  underwrit^n,  and  cannot,  in  my 
judgment,  be  treated  as  a  material  fact  in  determining  their 
liability. 

"The  true  rule  is  capable  of  statement  in  the  following 
fwgoutixm,  Whm  a  vessel,  insured  against  perils  of  the 
sea,  is  damage  d  by  one  of  the  risks  covered  by  the  policy  and 
before  that  damage  is  repaired  she  is  lost,  during  the  currency 
of  the  policy,  by  a  risk  which  is  not  covered  by  the  policy, 
then  the  insure  is  not  liaUe  fiHr  such  unrepaired  damage." 

All  the  Lords  who  heard  the  appeal  agreed  that  the  case 
was  indistinguishable  from  Livie  v.  Janson  and  that  Livie 
V,  Janson  was  good  law.  hosd  Finlay,  howe^^,  reserved  his 
opinion  as  to  what  the  liability  of  the  insurers  would  be,  if 
there  w  ere  evidence  from  which  it  could  be  inferred  that  their 
-contract  of  insurance  was  entmd  into  with  refecmuse  to  the 
special  liability  of  the  Admiralty  for  total  loss  under  their 
charter-party . 

10d2b.  If  the  assured,  after  sustaining  an  average  loss,  sell  An 
his  vessel  unrepaired,  ho  is  nevertheless  entitled  to  recover  i^]^^ 
f  Iff  the  pfluHaal  loss,  on  the  ground  that  the  damage  sustained  P^g^  ^ 
is  a  continuing  prejudice,  for  the  ship's  value  must  have  been 
lessened  by  it.    "Therefore  the  amount  of  the  loss  must  be 
calculated  as  though  the  ship  had  actually  been  repaired  and 
proceeded  on  her  voyage,  or  had  foundered  without  being 
repaired,  soon  after  the  policy  expired"  (g). 

These  last  words,  from  the  judgment  of  Lord  Campbdl, 
|M>int  out  iliat  it  is  at  the  moment  of  the  expiration  of  the 
policy  that  the  liability  of  the  insurer  is  detinitely  determined, 
and  that  there  can  be  no  merger  thereof  in  any  subsequent 
loss.  This  prominantly  appeared  in  a  case  where^  as  il  hap- 
pened, the  same  insurer  was  l&hle  for  hoik  losses. 

(f)  Per  Lofd  OampbeU  in  Kniglii  v,  SVutii  (tSM),  15  Q.  B.  649. 
As  to  the  rale  for  oakndftliiig  ml  unrepaired  partial  loss  <Ni  a  vBaeel 
sold  under  this  oonditlon,  see  Htauui  v.  Universal  Mar.  Ins.  Cb;  (1881), 
J  Q.B.D.  m,  pott,  §  im. 

33  (2) 
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In  Lidgett  v.  Secretan  (h),    The  Charlemagne  "  was  in- 
sured "at  and  from  London  to  Calcutta,  and  for  thirty  days 
After  arriTal."    The  same  vessel  was  insured  in  a  valued 
policy  ''at  md  frfm .Cbieotla "  to  a  p<»rt  in  England.  On 
her  outward  passage,  consequently  during  the  currency  of  the 
iirst  policy,  she  struck  upon  a  reef  and  sustained  such  damage 
that  she  was        «flo«t  only  by  continaal  pooii^iiig  lill  her 
arrival  at  Calcutta.   There  she  discharged  her  cargo  and  was 
then  placed  in  a  dry  dock  for  repairs.    Part  of  the  repairs 
had  ^een  done  and  ihe  first  p<dioy  had  expired,  when  she 
caught  fire  and  was  totally  destroyed,  the  second  or  homeward 
polic}'  having  attached  as  soon  as  she  arrived  at  Calcutta.  It 
was  held  under  these  circumstances,  that  t^c  assured  waa 
Mititled  to  recover  under  the  first  or  outward  policy  the  full 
amount  of  the  partial  loss,  repaired  or  unrepaired,  and  under 
the  second  or  homeward  policy  the  full  amount  insured  as  for 
a  total  loss. 

The  second,  being  a  valued  policy,  attached  on  the  vessel 
with  the  agreed  value,  notwithstanding  the  unrepaired 
dufli^  w«s  tkm  sabeistii^,  as  ^u&re  was  no  fraud  on  e^;hi^ 
side;  and  ecmsequently,  when  the  total  loss  had  occurred, 
the  sum  recoverable  under  this  policy  was  the  full  agreed 
value  (i).  Had  the  fire  taken  place  during  the  rnxsmfij  id 
the  fiiBt  policy  cmly,  the  assured  could  not  have  re^iv^red  fct 
the  unrepaired  damage. 

The  pniici]^  thus  established  in  our  jurisprudence  have 
been  adopted  and  ocmfirmed  in  that  of  the  United  States  (/; . 

lu  France  it  has  been  decided,  after  considerable  fiuctua- 
tion  ni  i)ij^mgm  aoKmg  the  aothofities,  that  eost  <^  i^airs, 
rendered  necessary  by  prior  sea-damage,  may  be  recovered 
cumulatively  (fc) . 


(A)  Lidgett  v.  Secretan  (1871),  L.  11.  6  O.  T.  616. 
(0  Lidgett  i;.  Secie^,  mtpra;  S.  P.  iiarker  v.  Jvmm  (1868),  L.  E.. 
3  C.  P.  303. 

(/)  See  eases  collected  in  2  Phillips,  las.  s.  1742. 
(/.')  4  Eoulaj-Paty,  Droit  Com.  Mar.  519 — 532,  gives  the  earlier 
juridprudeuce ;  see  also  Nolte's  edition  of  Beuecke,  vol.  ii.  pp.  191 — 193.. 
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1033.  In  case  the  damage  sustained  by  tbe  ship  be  suob 

that  the  expense  of  repairs  would  be  grcator  than  her  value  Owner  may 

1  "111  1     •  1  elect  to 

when  repaired,  aitliough  tlic  assured  might  abandon  upon  due  repair,  instead 

notice  given  and  claim  as  for  a  constructive  total  loss,  yet  he  for^t^rilSs. 

is  not  bound  to  do  so;  he  may  repair  her  if  he  choose,  and  if 

he  do,  the  same  rule  of  adjustment  applies. 

A  ship  of  the  actual  value  of  3,000L,  valued  in  the  policy 

at  2,600Z.,  upon  whidi  the  defendants  underwrote  1,200?., 

sustained  such  damage  on  her  voyage  that  wlicn  towed  into 

Quecnstown  Harbour  she  was  worth  only  998Z.  without 

deducting  salvage  and  g^er&L  average.  The  o^^ner  chose  to 

repair  his  vessel,  and  by  means  of  a  large  outlay  made  her 

when  repaired  worth  7,000Z.    From  the  insurers  he  claimed 

100/.  per  cent.,  and  notwithstanding  the  argument  at  the  bar 

that  the  assured  would  be  making  a  large  gain  out  of  what 

was  a  mere  contract  of  indemnity,  by  getting  a  ^  osscl  worth 

7,000Z.  instead  pf  one  that  had  been  worth  3,000Z.  only,  it  was 

hM  in  all  the  three  Courts  that  he  was  entitled  to  100^  per 

cent.— i.e.,  1,2001.,  the  full  ainount  insured  (Z). 

1084.  If  the  ship  after  sustaining  an  average  loss  is  sold  b}^  Adjusting  an 
her  owner  unrepaired,  the  measure  of  what  he  is  ^ititled  to  tnaapiM 
recover  against  the  insurer  is  the  estimated  cost  of  repairs  less 
the  usual  deduction,  not  exceeding  the  depreciation  in  value 
of  the  vessel  as  ascertained  by  the  sale.  Such  was  the  view 
taken  by  Lindley,  J.,  and  by  the  majority^^f  the  Court  of 
Appeal,  in  a  case  of  which  the  facts  were  as  follow: — 

A  ship  valued  in  a  time  policy  at  3,700Z..\\  as  worth  4,000Z.  ritman  v. 
at  the  time  of  her  leaving  Singapore  for  Moulmein,  which  m^7Si!co. 
was  the  commencement  of  the  risk .  When  near  to  Moulmein 
she  took  the  ground,  and  remained  aground  for  four  days 
in  considerable  danger;  she  was  got  off,  however,  but  with  so 
much  damage  to  the  huU^thlkt  notice  of  aband<mment  was 
given  to  the  insurer.   This  notice  was  not  accepted,  but  a 


(I)  Lohre  v.  Aitchison  (1877  79),  2  Q.  IJ.  1).  501;  3  Q.  B.  I).  558; 
Aitchisoii  V.  Lohre  (1879),  4  App.  Cas.  755.  Seo  also  VVoodside  v. 
Globe  Marine  ins.  Co.,  1 1896J  1  Q.  B.  105. 
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lit,  request  was  made  to  the  owner  to  repair;  and  he,  after 

doing  some  trifling  repairs,  sold  her  in  effect  unrepaired  for 
3^8972.  He  then  claimed  two-thirds  of  the  amount  of  her 
eitimated  repairs — viz.y  7811.— fa>m  the  insurer,  who  paid 
into  Court  245?.,  including  in  that  sum  certain  general 
average  expenses;  and  the  question  was  whether  under  the 
eiioiiBMtaiices  the  assared  was  entailed  to  tiie  estimated 
expense  of  the  r^Mirs,  although  they  had  not  been  exeented. 

'Lindley,  J before  whom  the  case  was  tried,  found  that  the 
•oiiDd  fdbs  of  tlie  dup  at  MoolflMiii  was  4,0001.,  and  hM 
^bAt  tlie  assured  was  entitled  to  the  difference  between  the 
proceeds  of  the  sale,  less  the  actual  repairs  done,  and  the 
aomid  value  id  the  ship,  the  same  hdng  implied  to  the  value 
in  the  policy  in  determiDiiig  the  amoiint  payaUe  by  ,llie 
insurer.  His  decision  was  affirmed  by  Jessel,  M.  R.,  and  by 
Cotton,  L.  J.,  diss.  Brett,  L.  J.,  and  the  rule,  in  the  terms 
stated  above,  was  focmidttted  in  ^  oooise  of  his  judgm^t 
by  CotUm,  L.  J.  (m). 

On  the  other  hand,'  the  view  of  Brett,  L.  J.,  was  that  the 
estimated  cost  of  the  rqMors  was  in  all  oases  the  cntenkm  at 

loss,  and  that  to  allow  damages  so  ascertained  to  be  limited 
by  the  fact  that  the  shipowner  had  in  the  particular  case 
determimed.  to  sell,  and  had  been  able  to  seme  a  peeoliafij 
good  baigain,  was  to  import  considrntions  of  fortuitous  cir- 
cumstances alien  to  the  contract  of  insurance.  And  in  answer 
to  the  ai^^iiiiieat  that  the  shipowner  would  in  such  event  be 
maldng  a  profit  out  ol  a  eootfaet  ci  mAmmaty,  his  Loiddiip 
pointed  out  that  this,  owing  to  the  circumstances  of  particular 
cases,  was  not  infrequently  the  result,  as  in  Lohre  v.  Aitchi- 
SOD.  It  is  impossihie  not  to  feel  the  foroe  ot  this  pow^i^ 
dissenting  judgment,  in  view  of  which  the  law  can  hardly 
yet  be  regarded  as  finally  settled. 

(w)  Pitman  r.  Universal  Mar.  Ins.  Co.  (1882),  9  Q.B.D.  192. 
Cf.  also  Bristol  Steam  Navigation  Co.,  Ltd.  v.  Indemnity  Mutual  Ins. 
Co.  (1887),  57  L.  T.  101;  6  Asp.  M.  C.  173.  a  caso  which,  however^ 
might  perhaps  have  been  decided,  as  it  was,  in  favour  of  the  under- 
writers, even  apart  from  the  authority  of  Pitman's  case. 


CHAP,  v.] 
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tSM*  An  mtmeting  md  difficult  question  has  he^  dis-  t.  io»^ 
eiissed  in  our  Goiirta  as  to  the  aiaoont  propedy  chargeable'  incidewse 

.     of  an 

to  particular  average  in  cases  where,  by  reason  of  certain  expenditure 
expenditures,  more  than  one  interest  has  been  benefited.  For  j^re'til^n 
inslAEioe,  a  Teeael  may  be  taken  into  dry  doek  for  ooe  apeeific 
purpose,  but  this  may  well  afford  an  opportunity  for  other 
•work  to  be  done  on  her,  and,  by  effecting  the  two  operations 
at  one  time,  doek  dues  will  be  saved.  Under  sueh  <»ioam> 
stances,  should  a  proportion  of  the  ^peneea  be  charged  to 
different  accounts,  so  that  each  may  share  in  the  advantage 
80  obtained,  or  must  the  whole  be  charged  to  the  account 
for  whidi  the  mqp^<iUture  was  (oimarilj  intended  to  be 
incurred? 


facts  in  the  ease  of  The  Vanooufor  (n)  were  as  The 

YaaooaTer. 


fifllP— The  vessel,  having  completed  a  voyage  from  Hong 

Kong  to  San  Francisco,  was  found  to  have  a  very  foul  bottom, 
which  so  much  affected  her  speed  as  to  make  it  necessary  for 
her  owners  to  put  her  into  dry  dock  for  the  purpose  <^  being 
cleaned,  scraped,  and  painted,  before  putting  to  sea  again. 
She  was  therefore  pu^  into  dry  dock  for  this  purpose  only. 
It  was  thereupon  disoovexed  for  the  first  time  that  she  had 
sustained  certain  particular  average  damage  at  sea,  ccmsisting 
in  the  fracture  of  her  stern-post.  The  damage  was  repaired 
in  eight  days,  during  the  first  three  of  which  the  cleaning,  i&c . 
was  also  going  on.  The  result  was  that  ihe  two  operations, 
by  being  effected  concurrently,  took  three  days  less  to  effect 
than  if  they  had  each  been  effected  separately,  and  three  days' 
idock  dues  were  saved .  The  question,  in  the  case  was  whether 
the  damage  to  the  stern-post  was  avmge  exceeding  3i.  per 
cent,  within  the  meaning  of  the  memorandum.  The  figures 
ahowed  that  if  no.  part  of  the  cbok  dues  in  respect  of  the  fint 
tliree  days  (in  addition  to  'the« whole  amount  of  dnea  lor  the 
last  five  clays)  was  to  be  deemed  as  having  been  incurred  on 
account  of  the  particular  .average  repairs,,  then  the  cost  of  such 


(m)  The  Hariiie  Ins.  Go.  v.  dlw  Ckim,  Trmns-Pftoiie  88.  On.,  IM. 
(1886),  11  App.  Om.  m. 
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1035.  repairs  was  less  than  three  per  cent.  It  was  held,  how- 
ever, by  the  HoQfle  of  Lotdsy  aftrming  the  Goort  of  Appeal 
(Lord  EAety  M.  B.,  and  Fry,  L.  J.,  Baggallay,  L\  J.,  dis- 
senting (o)),  that  an  apportioned  part  of  the  dock  dues  for 
the  fim  three  days  was  to  be  ooiiaiidflied  as  ptrt  0^  theeostol 
the  lepaizB,  and  that  imdor  ^  CTfomutsaees,  as  the  opera- 
tions  were  simultaneously  performed,  the  cost  should  be 
attributed  in  moieties  to  the  two  Ofierations.  The  result  of  an 
appoftaoBmwrit  on  this  basis  was  to  saddle  the  ondefwritm 
with  liability. 

Mmiio  decidendi  1036.  It  is  not  easy  to  gather  what  were  the  precise  reasons 
T— wmm.  which  the  members  of  the  House  of  lioxdA  based  their 
I^pdEd^er'i  decisicm.  The  opinifm  of  L<»d  Edier,  however,  in  the  Court 
of  Appeal  is  clear  and  intelligible,  and  it  appears  to  have 
been  substantially  adopted  by  their  Lordships.  He  ob- 
serves (p): — *'  Now,  the  question  seems  to  me  to  be  reduced 
to  this.  How  maeh  of  the  payment  for  the  dock  would  be 
attributed  as  a  matter  of  business  to  the  use  of  the  dock  for 
the  one  psrpose^  and  to  the  nse  of  the  di^ck  for  the  other? 
Inaamndi  as  ihe  burthm  on  flie  doek  is  not  increased  by 
either,  inasmuch  as  the  advantage  to  each  of  them  is  the 
same,  it  seems  to  me  that  any  man  taking  a  business  view  of 
matter  woold  say:  As  thm  is  a  partieolar  snm  for  the  nse 
of  the  dock  to  be  paid  for  the  two  purposes,  and  the  burthen 
on  the  dock  is  not  increased  by  the  two  transactions  going 
on  together,  but  the  advantage  toilie  two  persons  is  equal, 
supposing  they  had  -to  be  carried  on  by  different  persons, 
those  different  persons  ought  to  pay  half  the  expenses  whilst 
the  dock  was  heuig  used  equally  by  both  of  them.  When- 
ever it  is  used,  it  is  used  equally  by  both  of  them,  although 
the  repairs  of  the  one  kind  might  cost  far  less  than  the 
repairs  of  the  other.  Supposing  the  impairs  to  the  stern-post 

(•)  Baggallay,  L.  J.,  l^x«ed,  howevw,  tliat  there  should  be  an  appor- 
tiHural,  and  e^  dBhrad  at  to  the  priiioiple  on  wMdi  the  amount  of 
lha  apportionment  shoold  be 
(p>  11  App.  Om.  at  p.  S79. 
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in  twelve  hours,  by  reason  of  the  wages  of  engineers  or  skilled 
workn^,  would  eost  three  times  as  much  as  Uie  repair  by 
cleaning,  neverthdess  the  use  of  the  doek  is  equally  useful  to 
each  party  if  they  were  two  separate  parties.  If  that  would 
be  so  if  there  were  two  separate  parties,  it  makes  no  diffe- 
rence to  my  mind  that  botii  the  transactions  ace  by  the  one 
party.  If  he  had  to  divide  what  it  had  eost  him  in  respect  of 
each,  he  would  deal  with  the  matter  in  the  same  wa\  as  if 
each  of  those  things  had  been  done  by  separate  people,  or  by 
himself  land  another  person.  You  cannot  show  that  money 
was  paid  for  either  particular  purpose  because  the  name  man 
has  paid  for  both^  but  the  true  way  to  treat  it  is  to  say,  as  a 
matter  of  business,  that  he  paid  during  the  same  number  of 
days  in  which  both  operations  were  going  on  half  thr  dock 
dues  in  respect- of  one  operation  and  half  the  dock  dues  in 
rei^eot  of  the  other,  ^^refore,  daring  the  earlier  days  of 
the  transaction  here,  half  the  dock  dues  were  paid  in  respect 
of  the  repairs  of  the  stern-post  and  half  the  dock  dues  were 
paid  in  recqpeet  of  the  use  of  the  dock  for  the  cleaning  of  the 
ship.  The  dock  dues  ar6  certainly  part  of  the  cost  of  the 
repairs  if  nothing  else  happens ;  the  cost  of  the  repairs  is  the 
cost  of  the  wiH^cm^  upon  the  ship,  and  the  materials,  and  all 
the  payments  for  lihe  use  of  the  dock,  which  is  a  necessary 
preliminary  to  being  able  to  do  the  oth(*r  work.  Therefore, 
if  half  of  these  dock  expenses  during  the  common  days  is 
paid  by  the  shipown^  in  respect  of  the  repairs  to  the  stem- 
post — in  other  words,  is  part  of  the  cost  of  repairing  the  loss 
which  was  occasioned  by  the  sea  peril, — and 'if  that  half  is  to 
be  so  attributed,  then  what  this  sh^wner  paid  for  repairs 
was  larger  than  three  per  cent,  of  the  value  of  the  ship  in  the 
policy.  The  condition  is  satislied,  and  the  underwriter  is 
liable  to  pay  the  amount  of  the  average  loss." 

Before  proceeding  to  deal  with  the  next  case,  it  will 
well  to  call  attention  to  certain  cireumstanecs  in  relation  to 
the  case  of  The  Vancouver.  First,  the  only  point  as  to  which 
discussion  arose  was  as  to  charges  for  the  use  of  the  dock: 
there  was  no  question  as  to  expenses  of  getting  in  or  out 
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■tgt.  ifltft.  0f  tiie  doek.   Seooiidij,  alllMHigk  tbe  yeseel  was  necesearily 
tak^  in  for  the  purpose  of  deaning,  and  for  this  purpose 

alone,  yet  it  was  even  more  necessary  that  the  particular 
average  rsfain  should  be  effected  then  and  there.  Thirdly, 
tibe  qocetkwi  m  The  VaiiooaTW  ease  was  simply  whethw,  for 
the  purposes  x)f  the  iiiemoraiidum,  the  shipowner's  method  of 
estinmting  the  percentage  wliich  his  particular  average  bore 
to  ^  whole  valve  ol  the  vesMl,  was  or  was  not  the  omeet 
method,  so  as  to  aititle  him  to  recover  the  whcde. 

Th«Bii»boii.  1037.  We  now  proceed  to  consider  the  case  of  The 
Buabon  (q),  which  also  went  to  the  House  of  Lords.  The 
vwsel,  having  in  the  coarse  ol  a^Hlge  nm  a^nrand,  was 
taken  to  Cardiff,  where,  in  January,  1896,  she  was  put  into 
dry  dock  for  the  purpose  of  having  her  average  repairs 
effected,  in  isnpeet  of  which  her  wkrwritm  were  admittedly 
liable.  In  November,  .1896,  it  would  have  been  necessary 
for  her  to  be  docked  and  surveyed  in  order  to  retain  her 
i>laaiifii*fttion  at  I^oyd's,  and  her  owners  accordingl}'  took 
adhranlage  ol  the  of^oftimily  and  had  her  siyrveyed  whilst 
in  dock  for  the  repairs.  The  claim  of  the  plaintiffs,  her 
owners,  against  the  underwriters  included  sums  for  towage, 
filolage,  dock  dues,  &e.  The  underwiiters  claimed  that, 
i^liill^  ^  ciroamstMMes,  part  of  the  docking  expenses  (r) 
should  be  borne  by  the  owners.  Mathew,  J.,  considered  that 
the  case  was  covered  by  the  decision  of  the  House  of  Lords 
in  Tko  Vaneoavw  case,  and  held,  aeecwdiagly,  that  the 
underwriters  were  entitled  to  make  the  deduction  which  they 
claimed,  and  this  decision  was  aifirined  in  the  Court  of 
Appeal.    The  Lords  Jnstieea  {A.  L.  ^mith,  Chitty  and 

(ff)  Kuabon  SS.  Co..  J.td.  v.  The  London  AflMiranoe,  [1S97J  2  Q.  B. 
456;  [1898J  1  Q.  J3.  722;  [19001  A.  C.  6. 

(i)  Tt  is  not  quite  clear  from  the  reports  whether  the  dock  due.-?, 
as  well  as  the  cost  of  putting  in  and  out  of  dock,  were  in  dispute.  In 
the  report  of  the  trial  in  2  Com.  Cas.  295,  it  is  expressly  stated  that  the 
defendants  had  paid  all  the  dues  for  tiie  use  of  the  dock,  and  wore  only 
claiming  that  the  expemes  of  bringing  her  in  and  taking  her  out  again 
shaM  he  MM.  Bat  it  is  quite  dear  that  tiie  Oowrt  of  ApfesI  sad 
«iM>  HoMS  lit  Loeda  dfliitt  vHli  Iw^ 
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Collins,  L.  J  J.)  wme  unaninsiHisly  of  opinion  that,  in  so  far  Sect.  1037. 
as  the  dock  dues  were  eoheemed,  The  Vancouver  case  was  in 

point  md  undistinguishablo.  But  as  regards  tho  oxponsos  of 
getting  in  and  out  of  dock  there  was  a  difference  of  opinion. 
A.  L.  Smith,  L.  J.,  considered  that  these  exposes  were 
covered  noitlior  bv  tho  decision  in  The  Vancouver  case  itself 
nor  by  the  principles  there  affirmed.  He  regarded  this 
expenditure  as  having  been  incuired  solely  <»l  account  of  the 
particular  average  repairs,  and  held  tJiat  it  was  tiierefoie 
chargeable  to  the  underwriters  in  its  entirety.  The  other 
members  of  the  Court,  however,  thought  that  these  expenses 
were  incidental  to  the  operation  of  docking,  and,  agremng 
with  Mathew,  J.,  that  they  were  covered  by  The  Vancouver 
case,  atBrmed  his  decision. 

1088.  But  the  House  of  Lords  took  an  entirely  different  Dfatinetinn 

view,  :nd  held  that  the  whole  of  the  expenses  w^cre  charge-  the^ouse 
able  to  the  underwriters.    On  two  separate  and  distinct  J^^^J^'fiijj^ 
grounds  it  was  there  deelured  that*  the  opinions  not  only  Ruabon 
of  Chitty  and  Collins,  L.  J  J.,  but  also  that  of  A.  L.  Smith,  Vancouver. 
L.  J.,  in  so  far  as  he  concurred  with  them  as  to  the  dock 
dues,  were  untenable.    As  to  The  Vancouver,  the  view  of  Lord 
Lord  Halsbury,  L.  C,  in  which  Lords  Maenaghten  and  ^^w.^^^^  * 
Morris  concurred,  was  that  it  was  merely  a  decision  as  to 
the  way  in  which,  for  the  purposes  of  the  memorandum,  the 
extent  of  damage  ought  to  be  caleulated.   "  What  the  Court 
had  to  determine  was  the  liability  under  the  policy  in 
question,  and  with  reference  to  that  question,  which,  be  it 
observed,  is  to  be  measured  by  what  tiie  damage  would  cost 
to  repair,  the  Court  held  that  ikte  dock  dues  were  part  of  ihe 
cost,  dud  that,  under  the  circumstances,  as  tho  operations 
were  simultaneously  performed,  tiie  cost  should  be  attributed 
(let  the  phrases  be  noted)  in  moieties  to  tbfi  Ggemtism  ii 
those  }vo  persons  interested.   Now  the  owner  paid  the  dock 
dues,  ind,  if  he  had  not  done  so,  the  underwriter  would 
undoubtedly  have  had  to  pay  for  doek  dues,  and  if  he  had,  the 
amount  paid  would  iH^^B  over  three  per  o^t.  It  came. 


BramplHi't 

▼iew. 


^'^^  OF  PARTICULAR  AVKKAGE.  [pART  III. 

8«ct.  1038.  ill  fact,  to  a  calculation  of  the  extmit  ol  the  daix^ge  doae, 
and,  that  measmed  by  its  cort  of  repair,  it  was  held 

that  the  Hiree  p»  cent,  was  reached.  What  Lord  Hersciiell 
meant  is,  I  think,  sufficiently  explained  by  what  he  says  in 
commmitmg  on  the  case  of  Fitsiaa  v.  Uniyersal  Marine 
Insonace  Co.  (s)  as  to  the  mode  in  which  the  particular 
average  loss  was  to  be  arrived  at  in  that  case.  He  says: 
All  the  judges  wOTe,  I  think,  agreed  that  where  there  i^  a 
partial  1ms  in  ecNueqiieiioe  ei  injury  to  a  vessel  by  perils 
.  insured  against,  he  is  entitled,  as  a  general  rule,  to  recojver 
the  sum  properly  expended  in  executing  the  nieoeaway 
rapiiin,  less  the  maal  allowances ' "  (t). 

The  Vancouver  was  distinguished  on  a  second  s^round 
by  Lord  Brampton,  whose  judgment  was  approved  by  Loid 
Dawy.    The  ynsw  d  tiiese  noble  Lwjds  was  that  The 
Vancouver  only  applied  to  cases  where  two  operations  are 
essentially  necessary  to  be  performed  upon  the  hull  of  the 
ship,  in  Older  to  tendar  h^  fit  to  be  sent  to  sea.     If  the 
le^ondent's  daim  for  (xmtribution  was  allowed,"  *aid  Lord 
Brampton  (wi),  "  1  see  no  reason  why  such  a  claim  Juight  not 
be  made  against  an  owner  who  while  his  ship  was  in  dry 
do^  sold  hsr,  snbjeot  to  immiedktid  inspection  and  survey  by 
his  purchaser."    His  Lordship  further  points  out  ^t;)  that. 
"  the  survey  of  Lloyd's  surveyor  was  in  no  way  necessary  for 
my  pnipose  oofmeeled  withthe  w<Mrk  p^onned  cm  the  vessel, 
but  was  only  made  to  entitle  the  owners  to  re-dassilication  at 
Lloyd's  and  need  not  have  been  made  at  that  moment,  nor 
at  any  particular  time,  so  long  as  it  was  made  within  Hie 
^me  liadted  by  Lloyd's  rules,  winsh  had  tiien  nine  months 
to  run." 

1039.  The  difficulty  preemted  by  The  VancouTttr  case  being 
disposed  of,  it  will  suffice  to  quote  Lord  Habbury's  view  as 

(s)  (1882),  9  Q.  B.  D.  192. 

Ct)  Per  Lord  Halsbury,  [1900]  App.  Cas.  at  p.  14. 
(«0  [1900]  App.  Cas.  at  p.  18. 
(t)  At  p.  17. 
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to  the  argument  by  which,  independently  of  such  authority,  Sect.  1039. 
the  underwriters  were  seeking  to  maintain  their  position. 
"This  is  the  firrt  time  in  which  it  has  been  sought  to 
.advance"  the  principle  of  contribution  "where  there  is 
nothing  in  common  between  the  two  persons,  except  that  one 
person  has  taken  advantage  ol  something  that  another  person 
has  done,  there  being  no  contract  between  them,  there  being 
no  obligation  by  which  each  of  them  is  bound,  and  the  duty 
to  contribute  is  alleged  to  mse  only  on  some  general  principle 
of  justice,  that  a  man  ought  not  to  get  an  advantage  unless 
he  pays  for  it.  So  that  if  a  man  were  to  cut  down  a  wood 
which  obscured  his  neighbour's  prospect  and  gave  him  a 
better  view,  he  ought  upcm  this  principle  to  be  compelled  to 
contribute  to  cutting  down  the  wood.  Or,  if  a  man  built  a 
wall  so  as  to  shield  his  neighbour's  houst^  from  undue  wot  or 
from  violet  tempests,  he  ought  to  be  entitled  to  con- 
|||||||||i:ribntion  because  his  neighbour  has  got  an  advantage  from 
what  he  did"  (x). 

1040.  Tlie  effect  of  The  liuabon  case  is  clearly  to  impair  Result  of 
very  matwially  not  indeed  the  authority,  but  the  appliea- 
bility ,  of  the  dedsicm  in  The  Vuicouver .  It  is  conceived  that, 
ill  future  practice,  no  apportionment  of  expenses  should  be 
allowed,  except  in  cases  very  closely  corresponding  in  their 
facts  to  those  of  The  Vancouvw.  It  is  doubtful  whether, 
consistently  with  The  Euabon  case,  any  apportionment  can 
take  place,  except  in  cases  arising  under  the  memorandum. 
It  is  probably  cmeot  to  say  that  there  can  be  no  apportion- 
ment, except  in  cases  whwe  there  has  been  in  fact  an  absolute 
necessit}'  for  the  immediate  performance  of  the  operation  not 
originally  contemplated.  Both  these  conditions  were  present 
in  The  Vuieouv«r  ease.  Upon  the  first  condition  particular 
stress  was  laid  by  Lords  Halsbury,  Macnaghten  and  Alorris  - 
in  the  case  of  The  Euabon.  Upon  the  second  condition 
equal  stress  was  laid  by  Lords  Brampton  and  Ba^ey. 

(«)  Per  Lofd  Halabuiy,  [1900]  App.  Oig.  at  p.  12.    The  two  de- 
cisions were  discn^^ed  in  The  Acantibos,  [190^  P.  17  . 


or  FABTfOUIAH  ArmkBE.         [PAKT  HI. 


Tlie  rak  as  to  tlie  amount  recoverable  for  a  partial 
JSSinij^i  freight  is  thus  stated  in  sect.  70  of  the  Marine  Insur- 

Si^t.        ailoe  Aot»  1906: — 

Subject  to  any  lexpress  provision  in  the  policv,  vviiere 
there  is  a  partial  loss  of  freight,  the  measiiie  of  in- 
denmity  (i/)  is  such  proportion  of  the  sum  fixed  hy  the 
policy  in  the  ease  of  a  valued  i)olicy,  or  of  the  insuiuble 
value  in  the  case  of  an  unvalued  policy,  as  the  proportion 
of  freight  lost  by  the  aeeored  bears  to  the  whole  freight 
at  the  ri^  of  the  aeemed  isidef  the  peliey. 

iLdjustment  The  rule  for  adjusting  a  partial  loss  oa  fr^ht  i»  rery 
mSS^^  «iiiq^le--w.,  that  where  the  sum  insured  is  less  iiian  the 
iSj^toient  ^       interest  at  risk,  the  underwriter  pays  the  same 

as  to  fright,   proportional  part  of  the  loss,  that  the  sum  insured  is  of  the 
value  of  the  fisdight  (g);  if  the  sum  insured  e^nab  the  value 
of  the  iatofost,  Hien  he  pays  Uie  whuole  of  the  loss  (a). 
Bnle  where       Freight  is  generally  insured  in  valued  policies,  and  when 
h^Smm   thisis  so  the  valuatioa in  the  policy  is  the  sole  basis <Ki  whioh 
to  cakulate  the  aamMit  of  mdmnity  the  underwriter  has  to 

for  pay.   Where,  however,  only  part  of  the  full  caroo  to  which 
at  time  i        i       •  . 

«f  kea.  the  valuation  was  intended  to  apply  is  on  board,  or  contracted 
fiMT  at  the  time  of  kss,  the  uuderwriter  can  only  be  called  on' 
to  pay  upon  raoh  proportion  of  the  amount  insured  as  the 
part  of  the  cargo  on  board,  or  contracted  for  at  the  time  of 
loss,  bears  to  the  full  intended  o&tgo  (b),  SimilMrly,  where 
part  ol  the  freight  has  been  pidd  in  advance,  iiie  underwriter 
only  pays  such  proportion  ol!  the  amount  insured  as  the 
freight  at  risk  bears  to  the  whole  freight  (c). 
Role  of  In  open  polidee  on  freight  the  loss  by  the  general  usage  of 

^m^m^^^y^'^       adjusted  upon  the  gross,  and  not  upon  Uie  net 

See  Mar.  Ins.  Act,  1906,  s.  67,  mmi»,  §  UH. 
(z)  Mar.  Ins.  Act,  1906,  s.  67  (»>,  mUe,  J  W8. 

(a)  2  Phillips,  Ins.  s.  1454, 

(b)  Forbes  v.  Aspinall  (1811),  13  East,  323;  Tobin  r.  Harford 
(1863),  13  C.B.  (N.S.)  791;  32  L.  J.  C.  P.  134;  34  L.  J.  O.  P.  37; 
Denoon  v.  Home  &  Colonial  Ass.  Go.  (1872),  L.  R.  7  CP.  341.  Soe 
Mar.  Ins.  Act,  1906,  s.  26,  sub-s.  3,  ante,  §§  251,  252b;  8.  75,  sub- 
s.  2,  ante,  §§  345,  346. 

C«)  tim  Mub,  [ISM]  P.  sac. 
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freight;  and  this  usage,  though  considered  inconsistent  with 
sound  principle,  was  sanctioned  and  acted  upon  by  the 
Courts  (d)f  and  thus  becan^e  a  d^mte  rule  of  law  which  has 
been  recognised  in  the  Marine  Insurance  Act,  1906  (e) .   If,  where  only 
in  an  open  poHcy  on  freight,  only  part  of  the  cargo  be  on  ^n^ed 
board  or  ccmtraeted  for  at  the  time  of  loss,  and  this  pait  be 

tXMWa. 

totally  lost,  the  underwritm  can  only  be  ealled  upon  to  pay 

the  actual  amount  of  freight  on  the  goods  actually  lost, 
together  with  premiums  and  costs  of  insurance  (/) ;  in  fact, 
.  in  such  cases  Hie  underwdtm,  whetbw  ia  a  valued  or  opei 
policy,  shall  adjust  as  for  a  total  loss  of  part  of  the  freight: 

paying  the  same  proportion  of  the  sums  for  which  they  have 

subscribed  the  policy  as  the  freight  of  the  goods  kst  bears  to 
the  f uU  freight,  which  would  have  been  earned,  had  the  whole 
intended  cargo  been  loaded  and  all  arrived. 

Where  the  mgHial  ship  is  disabled,  and  goods  are  sent  on  f^d^ht 
at  a  lowM*  rate  of  freight,  it  has  been  held  in  tihe  United  ^^^^f^ 
States  that  the  loss  so  occasioned  should  be  adjusted  'as  a 
salvage  loss,  f  .s.,  the  underwriter  pays  the  whole  amount  of 
the  insurance,  and  puts  isto  his  pocket  the  excess  of  the 
freight  due  under  the  charter-party  over  the  expense  of  for- 
warding the  goods  (^). 

Under  similar  circumstances  in  this  country,  the  shipowner 

huA  ing  paid  the  expense  of  forwarding  the  goods,  recovered 
the  amount  from  the  insurers  on  freight  by  an  action  on  the 
sue  and  labour  clause  of  the  policy  (h). 

Where,  in  the  United  States,  it  is  agreed  to  adjust  an  Adjustment 
average  loss  on  prohts  at  the  same  rate  as  on  the  goods  out  of  ^e^p^rt 
which  they  ace  to  arise,  and  the  gooda  arrive  sea-diunaged,  or  ^ 

(d)  Palmer  v.  Blackburn  (1822),  1  Btng.  61;  United  States  SMpping 
Co.  V.  Empress  Ass.  Corporation,  [1907]  1  K.  B.  259. 
(0)  Sect.  IS  (2),'«Mfo,  §  866. 

(/)  Forbes  v.  Oowie  (1808),  1  Camp.  520.  Per  Lord  SUenborougli 
m  13  East,  326. 

(g)  2  Phillips,  Ins.  s.  1441.  citing  Coffin  v.  Storer  (1809),  5  Haas.  B. 
262;  Searle  v.  Scovell  (1819),  4  Johns.  Ch.  C.  218. 

(A)  Kidston  v.  Empire  Marine  Ins.  Co.  (18ti6),  L.  B.  I  CP.  585; 
2  C.  P.  357. 
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Wm^  ion,  part  of  them  is  totally  lost,  tliis  is  adjusted  as  an  average  loss 
on  profits  pro  tanto  (i) ;  and  the  rule  there  is  the  same,  where 
part  id  the  goods,  owing  to  die  deeay  produced  by  sea- 
damage,  are  neeessarilj  sold,  or  thrown  overhoard  in  the 

<*ourse  of  the  voyage  (fc). 

fiML^  discussing  the  subject  of  g^ral  average,  it  has 

i|^peaied  that  all  extraoidinary  diarges,  oooasioned  by  un- 

and  nnnsoal  accidents,  and  incnrred  for  the  general 
safety,  were  the  subjects  of  general  contribution:  there  are, 
however,  many  diarges  similar  in  kind,  though  diiet^it  in' 
occasion  and  object,  which  occur  regidariy  in  the  osual  course 
of  the  voyage,  and  which  the  master,  in  the  ordinary  course 
of  his  duty,  necessarily  furnishes  for  the  purposes  of  the  ship 
and  cwrgo.  These  ^Mzges  are  called  petty  aymgea,  and  are 
never  the  subject  of  any  claim  on  the  underwriter. 

The}'  arc  all  the  ordinary  charges  at  the  places  of  loading 
and  unloading,  and  during  the  voyage;  sudi  as  common 
pilotage,  tonnage,  light  money,  beaconage,  anchorage,  ordi- 
nary quarantine,  river  charges,  signals,  instructions,  passage- 
money  by  fortified  places,  expenses  for  digging  a  sh^  out  of 
the  ice  when  up  in  tiie  regular  course  of  the  voy- 

age, elc.  (Z). 

Of  course,  if  any  of  these  charges  be  incurred  for  any 
extraordinary  purpose,  or  to  rdieve  the  diip  and  cargo  £rom 
impending  danger,  they  will,  as  we  have  seen,  be  general 

average. 

(i)  2  Phillips,  Ins.  s.  1474,  where  it  appears  that  the  rule  is  the 
same,  even  apart  from  express  agreement. 
(*)  Ibid. 

(0  AUiott  (ilii  ed.),  272;  Carver,  s.  587. 
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ACTUAL  OR  ABSOLUTE  TOTAL  LOSS. 
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Annihilation  1046,  1047 

Deprivation  1048—1052 

Shipwreck  or  Irreparabiliiy  followed  by  Sale  1053 — 1064 

Goods — 

Sold  or  Destroyed  in  Course  of  Voyage   1065 — 1073 

Aniying  in  Balk,  bat  Unmeroiiantable;  Loss  of  Species..l074 — 1081 

Part  of  Cargo   1082—1066 

Ffcight   ,  1087—1089 

Ffofits  and  CkHnmissions    1000 


1043.  A  TOTAL  loss  in  insurance  law  is  one  on  account  of 
which  the  assored  is  entitled  to  recover  from  the  underwriter 
the  whole  amount  of  his  subscription. 

It  is  stated  in  sect.  56,  sub-sect.  2,  of  the  Marine  Insurance 

Act,  1906,  that— 

A  total  loss  may  be  either  an  actual  total  loss,  or  a 
constructive  total  loss. 

An  actual  total  loss  is  also  commonly  called  an  absolute 
total  loss,  the  latter  being  the  term  which  has  hitherto  be^ 
used  to  describe  it  in  this  work.  As  is  stated  in  eeot.  57, 
sub-sect.  2,  of  the  Act — 

In  the  caae  of  an  actual  total  loss  no  notice  of  ab^don- 
ment  need  be  given.  ' 

An  actual,  or  absolute  total  loss  entitles  the  assured  to 
claim  from  the  underwriter  the  whole  amount  of  his  subscrip- 
tion without  giving  such  notice. 

A  constructive  total  loss  entitles  him  to  recover  for  a  total 

A. — VOL.  II.  34 


Distinction 
between 
absolute  and 
coostruotlTe 
total  loss. 


ACTUAL  OB  ABSOLUTE  TOTAL  L08S.     [PAET  IIL 

1048.  loss  only  oii  giving  such  notice.    "If  he  fails  to  do  so  the 
liMieiD  Qiily  betiQftteda8ap«rtiallo68"(a).  ^ 
Aeoordhkg  to  seet.  57,  sub-sect.  1,  of  the  Aet — 

Where  the  subject-matter  insured  is  destroyed,  or  so 
^damaged  as  to  cease  to  be  a  thing  of  the  kind  insured, 
or  wlim  tito  aasoxed  is  im/baevMj  depriyed  thmof , 
Hme  is  aa  aetoal  total  loss  (b). 

A  constructive  total  loss  takes  place  when  the  subject 
iimredis  not  wkfdly  deetro jed,  its  deslnu^ioii  iateodered 
highly  probable,  or  where  its  recovery,  though  not  utterly 
hopeless,  is  yet  exceedingly  doubtful  (c). 

2^^^^  The  distinction  between  cases  of  absolute  and  oon- 

stmctive  total  loss  has  nowhere  been  better  pointed  out  than 

(«)  Mur.  Im.  Aet,  1906,  8.  «2,  mib-s.  1. 

(i>  Ia  pnto  MOb  Art  Ynaiaatimemmt  on  U  ^T«tioii  effeetiTe  6m 
dboM  — i6m.  Booliqr-Mgr  om  SnMrigon,  yeH.  ii.  p.  S17.  Sifldlarly, 
Aimdd's  liialwBMi  wm  IW  "tm  almlste  icM  Vm  teim  pkm  vlMi 
ikm  nbjeet  insiuped  iMStf  perlriMS,  «r  Hi  teeowwj  li  rmtowd  irre- 
trievably hopeless." 

(0)  The  foUowiag  k  tiw  ddtaltioii  m  teeL  SO  of  the  liur.  lai. 
Act,  1906:— 

(1)  Subject  to  any  express  provision  in  the  policy,  there  is  a  con- 
structive total  loss  where  the  subject-matter  insured  is  reasonably  aban- 
doned on  account  of  its  actual  total  loas  appearing  to  be  unavoidable, 
or  because  it  could  not  be  preserved  from  actual  total  loss  without  an 
expenditure  which  would  exceed  its  value  when  the  expenditure  had 
Iwui  hioiufed* 

CS)^  Jm  puiieidMr,  Uiege  It  *  ofnsfaniotiTe  total  Iom— 

mm  tiM  Mwurod  is  deprired  of  tiie  poaMMioii  of  his  ship  or 
goods  Iff  *  peril  insured  against,  and  (a)  it  is  nnlifcefy  iliat 
he  ean  recover  the  ship  or  goods,  as  the  ease  maf  be,,  or 
(b)  the  cost  of  recovering  the  ship  or  goods,  as  the  ease 
be,  would  exceed  their  value  when  recovered ;  or 
(ii)  In  the  case  of  damage  to  a  ship,  where  she  is  so  damaged  fay  « 
peril  insured  against  that  the  cost  of  repairing  the  dniMgn 
would  exceed  the  value  of  the  ship  when  repaired. 

In  estimating  the  cost  of  jnepairs,  no  deduction  is  to  be 
made  in  respect  of  general  average  contributions  to  those 
repairs  payable  by  other  interests,  but  account  is  to  be  taken 
of  the  expense  of  future  salvage  operations  and  of  any  future 
gCMral  Average  ecmtributioiiB  to  which  the  ship  would  be  liable 
if  jNfaiiod;  ^xt 

(ig)  In  the  easa  of  daonge  to  goods,  whcm  tiio  cost  of  repaUiag  tiie 
dsMga  and  forwarding  tiie  goods  to  thdr  te&iallBli 
'tibeir  valne  oa  araivaL 
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in  the  following  passages,  from  the  judgment  of  Lord  gact.  1044. 
Abinger,  in  the  leading  ease  of  Eoux  i;.  Salvador:-^  of 

*  absolute 

"  The  undmnriter,"  says  his  Lordship,  "  engages  that  the  total 


object  of  the  assurance  shall  arrive  in  safety  at  its  destined 
•termination.  If,  in  the  progress  of  the  voyage,  it  becomes 
l;otaUy  destroyed  or  annihilated,  or  if  it  be  placed,  by  reasfm 
of  the  perils  against  which  he  insures,  in  such  a  position  that 
it  is  wholly  out  of  the  power  of  the  assured  or  of  the  under- 
miter  to  j^xx^ure  its  arrival,  he  is  bound  by  the  very  letter 
joi  his  contract  to  pay  the  sum  insured." 

"  But  there  are  intermediate  cases;  there  may  be  a  capture  Cases  of 
which,  though  primd^faeU  a  total  loss,  may  be  followed  by  a  tSd£^^ 
xe-capture,  which  would  revest  the  property  in  the  assured. 
There  may  be  a  forcible  detention,  which  may  speedily  ter- 
minate, or  may  last  so  long  as  to  end  in  the  impossibility  of 
bringing  the  ship  or  die  goods  to  their  destination.  There 
may  be  some  other  peril  which  renders  the  ship  unnavigable, 
without  any  reasonable  hope  of  repair,  or  by  which  the  goods 
are  partly  lost,  or  so  daoaaged,  that  they  aie  not  worth  the 
expense  of  bringing  them,  or  what  remains  of  them,  to  dieir 
destination." 

"  In  all  these,  or  any  similar  cases,  if  a  prudent  man,  not  Abandou- 
insured,  would  decline  any  further  exp^Me  in  .prosecuting  an 
adventure,  the  termination  of  which  will  probably  never  be 
successfully  accomplished,  a  party  insured  may,  for  his  own 
benefit,  as  well  as  that  of  the  underwriter,  treat  the  case  as 
^ne  of  a  total  loss,  and  demand  the  full  sum  insured.  But  if 
lie  elects  to  do  this,  as  the  thing  insured,  or  a  portion  of  it, 
still  exists,  and  is  vested  in  him,  the  very  principle  of  the 
indenmity  requires  tiiat  he  i^ould  make  a  cession  of  all  his 
right  to  the  recovery  of  it,  and  that,  too,  within  a  reasonatii 
time  after  he  receives  the  intelligence  of  the  accident,  that  the 
underwriter  may  be  entitled  to  all  the  ben^t  of  what  may 
*siill  be  of  any  value,  and  that  he  may,  if  he  pleases,  take 
measures  at  his  own  cost  for  realizing  or  increasing  that 
value.  In  all  these  cases,  not  only  the  thing  assured,  or 
part  of  it,  is  supposed  to  exist  in  specie,  but  there  is  a 
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Sect.  1044. 


Consequences 


What 
toateolnte 


Principles  on 
which  the 

doctrine  of 
absolute  total 


possibility,  however  remote,  of  its  arriving  at  its  destination^ 
or,  at  hm^  o£  its  Yalue  bdng  in  some  way  affected  by 
measiires  that  may  be  adopted  for  the  recovery  or  preservation 
of  it." 

If  the  assured  prefm  the  ehanoe  of  any  advantage  titat 
may  molt  to  him  beyond  the  value  insured,  he  is  at  liberty 

to  do  so;  but  then  he  must  also  abide  the  risk  of  the  arrival 
of  the  thing  insured  in  such  a  state  as  to  entitle  him  to  no 
mmro  tium  a  pwtial  lom.  If ,  in  the  event,  tiie  loss  should 
become  absolute,  the  underwriter  is  not  the  less  liable  upon 
his  contract,  because  the  insured  has  used  his  own  exertions 
to  pioacave  the  tlung  aasuied,  or  has  poe^>oned  his  claim  till 
^lat  event  of  a  total  loss  has  become  certain  which  was 
uncertain  before*'  (d), 

1045.  It  remains  to  inquire  what  kind  of  casualty  amounts 
to  a  OMe  of  absolute  total  ksa. 

Mo  better  or  more  compressive  answer  can  be  given  to 
this  inquiry  than  in  the  words  of  Lord  Abinger,  already 
cited.  If,  in  the  progress  of  the  voyi^,  the  thing  insured 
becomes  totally  destroyed  or  annihilated,  or  if  it  be  placed  by 
the  perils  insured  against  in  such  a  position  that  it  is  totally 
out  of  the  power  of  the  assured  or  the  underwriter  to  procure 
Its  anival,  the  latter  is  bound,  by  the  very  letter  of  his  con^ 
teact,  to  pay  the  sum  insured  (e) . 

The  great  principle,  therefore,  on  which  all  the  cases  of 
absolute  total  loss  depend  appears  to  be  this — ^the  impossi- 
bility, owing  to  tiie  per&  insured  against,  of  ever  procuring 
the  arrival  of  the  thing  insured.  If,  by  reason  of  those 
perils,  the  assured  is  permanently  and  irr^nevably  deprived 
not  only  of  all  praent  poseeflflion  and  c<N^n4  over  it,  but  of 
all  reasonable  hope  or  possibility  of  ever  ultimately  recovering 
possession  of,  or  further  prosecuting  the  adventure  upon  it,, 
that  is  a  case  of  absolute  total  loss,  iod^[>endently  of  the 


Per  Lord  Abingw  in  Bonz  v,  Salrador  (18S6>,  3  Bing.  N.  O.  286. 
(e)  3  Bing.  N.  O.  286.    Tbis  agrees  eaiwtoiitiaUy  wHIi  tbe  Mx^^aa 
in  tiir  Mar.  Int.  Aet,  IMS,  a.  SI  (1),  mUe,  |  lOa. 


•CHAP.  VI,]     ACTUAL  OE  ABSOLUTE  TOTAL  LOSS. 


laoi 


tfvtal  lioem. 


•election  of  the  assured  to  treat  it  as  such.   Nodee  of  aban-  tmiB, 
<d<mment  would  in  such  case  be  a  mere  idle  formality,  because  No  notice  of 
nothing  remains  to  be  abandoned  (/).   In  such  cases,  there-  reqnidtein 
fore,  no  notice  of  abandcmment  need  be  given  (g);  but  if  any  SInMe 
remains  of  the  wrecked  ship  or  perished  goods  ultimately  ^^^^m, 
come  to  hand,  or  if  any  money  have  been  realized  abroad  by  remains  of  the 
their  necessary  and  justihable  sale,  such  remains,  or  the  net  ^oowSSe*^ 
ffoeeeds  of  such  sale,  as  we  ^11  elsewhere  see,  are  considered  f 

'  for  the 

as  a  salvage  to  which  the  underwriters  are  entitled  after  benefit  of  the 

payment  of  a  total  loss  (h).   Hence  it  is  that  absolute  total 

losses  are  famil!iarly  known  in  insurance  law  as  ''salvage 

losses  without  abandonment"  (i). 

1046.  Such,  then,  being  the  general  principle,  it  will  be  Two  classes 
found  that  aU  the  cases  of  total  loss  in  which  no  notice  of  ^L^''^ 
abandonm^t  is  requisite  may  be  ranged  under  the  two 

classes,  indicated  by  Lord  Abinger— those,  viz.,  in  which, 

(f)  Lev  noH  eogit  iftd  abmrdum,  lin  caa  d«  perte  enti^re  le  dSlaiaae' 
ment  est  nne  fonnaltl6  inntile.  2  Emerigon,  c.  xvii.  s.  3,  p.  213.  The 
general  oonveoienee  of  maldng  an  abandonment  has  led  to  «i»  notion 
that  it  is  more  necessary  than  it  really  is:  it  is  only  necessary  to  maiie 
A  constructive  total  loss ;  if  the  loss  is  actually  total  no  abandonment  is 
necessary."  Per  Lord  Ellenborough,  Mellish  v.  Andrewi  (1812),  U 
East,  13;  Rankin  v.  Potter  (1873),  L.  R.  6  H.  L.  166. 

{g)  Mar.  Ins.  Act,  1906,  s.  57,  sub-s.  2. 

ih)  Per  Lord  Abinger  in  Roux  v.  Salvador  (1836),  3  Bing.  N.  C.  288. 

(0  A  more  correct  expression  would  be  "  salvage  losses  without  notice 
of  abandonment."  The  distinction  between  abandonment  and  notice 
of  abandonment  is  pointed  out  by  Brett,  L.  J.,  in  Kaltenbach  v.  Mac- 
i»nsio  (1878),  L.B.  3  C.  P.  D.  at  pp.  470,  471,  who  proceeds  as 
follows:— Tbere  are  two  kinds  of  total  loss— one  which  is  called  an 
aeloal  total  lots,  uiotiMr  wldcli  La  legal  language  is  eaUed  a  o(Mistnietiv« 
total  loss— but  in  both  tiie  assavad  dainn  as  for  a  total  lota.  Abandon- 
ment, however,  is  appliotUo  to  iiie  olaim,  whether  It  be  for  an  aetaal 
total  Ices  or  for  a  oonstraetiTo  total  loos.  If  there  is  anytiiing  to 
abandon,  abandonment  moat  take  place,  as,  for  instance,  when  the 
loss  is  an  actual  total  loss,  and  that  which'  remains  of  a  ship  is  i^t 
has  been  called  a  congeries  of  planks,  there  must  be  an  abandonment 
of  the  wreck.  Or  where  goods  have  been  totally  lost,  as  in  the  case  of 
Roux  V.  Salvador,  but  something  has  been  produced  by  the  loss,  which 
would  not  be  the  goods  themselves,  if  it  were  of  any  value  at  all,  it 
must  be  abandoned.  But  that  abandonment  takes  place  at  the  time  of 
Hm  settlement  of  the  claim;  it  need  not  take  place  before." 
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Beet.  1046.  iBt^  Hie        msmi  h  wlwl^  degfaoyed  w  itftmhi^<itwi  bjr 
the  perils  insured  against;  or,  2nd,  is  by  the  same  perils 
wholly  and  irretrievably  lost  to  the  assured,  so  that  it  is 
.  tolaUjoii^of  hisfower^thAtof  tfaeimderwiitor  top^ 
its  airiml. 

With  regard  to  the  first  head  the  question  arises,  What  is- 
meant  by  the  woids whdly  destroyed  or  aimihilated  by  the 
immA  againit "  as  a^ied  to  tlie  subjects  of  manna 

insurance? 

It  is  quite  clear  that  these  words  cannot  mean  a  change 
0f  the  thing  from  entity  iaAo  nonentity,  as  that  is  even  a 
physical  impossibility,  and  must,  therefore,  of  course,  be 
thrown  out  of  consideration,  in  treating  of  a  contract  of 
practieal  indemnity  aganist  sabstantud  lones.  It  is  e(|aaUy 
clear  tiiat  if  the  tyng  insnied  go  in  bulk  to  tiie  bottomed 
the  ocean,  or  be  reduced  by  fire  to  a  heap  of  ashes,  though,  in 
either  case,  its  remains  have  an  existenoe  in  natwd  renmif  yet 
tke  thing  itaelf  is  piaetieelly  and,  as  a  snbjeot  oi  insnrsnoe,. 
wholly  destroyed,  so  as  to  entitle  the  assured,  without  notice 
of  abandonm^t,  to  claim  a  total  loss  {k). 


Wreck 
mUheac 

eompkete  dis- 
it 


1047.  On  the  same  principle,  if  the  thing  insured,  in  the 
ecimmof  the  voyage,  be,  by  the  por^inenred  against^ 
to  a  complete  state  of  dismemberment,  so  as  to  have  lost  ita 
characteristic  form,  and  no  longer  to  subsist  under  the  same 
denomination  as  that  which  it  was  insured  as  being,  this  ia 
anabaolttte  total  lon^  thoogli  its  oonstitnent  parts  may  all,  or 
in  great  proportion,  exist  separately.  Thus,  if  a  ship  in  the 
course  of  the  voyage  be  dismembered  by  the  perils  of  the 
eeas  il»  in  a  wmdt  she  "  be  wrecked  in  pieoes,"  so  that her 
fdaniks  and  apparel  be  scattered  about  in  the  sea  " — ^this  is  a 


iif)  Bm  2  BMrigoB,  e.  xni.  ■.  t,  p.  2U,   "Jn  maUsn  of 
a  tting  is  said  to  be  impoMfibie  wfaen  it  if  wii  pnetieabfe;  and  a 
ii  impraotieaUe  wlwa  it  can  only  be  done  at  an  excessive  or  unreasonable- 
cost.   A  man  may  be  said  to  have  lost  a  shilling  -wlieii  he  has  diopped 

it  in  deep  water,  though  it  might  be  possible,  by  some  Very  expensive 
contrivance,  to  recover  it":  per  Maule,  J.,  in  Moss  v.  Smith  (1850), 
»  C.  B.  1Q3.  So,  per  SewaU,  J.,  Kurray  v.  Hatch  (1810),  6  Haas.  IL 
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liear  case  of  absolute  total  loss  on  diip;  and  it  seems  equally  Boo*,  loay. 
so  where,  though  her  hull  may  still  hold  together,  yet  the 

ship,  as  a  ship,  is  destroyed,  and  subsists  ouly  as  a  wreck; 
nor  is  any  notice  of  abuidonment  requisite  in  such  cases  to 
entitle  the  assured  to  claim  a  total  loss  (I), 

The  great  difficidty  has  arisen  in  determinftio-  when  perish-  In  case  of 
able  goods  shall  be  so  far  regarded  as  wholly  destroyed  and 
annihilated,  within  the  true  meaning  of  these  irads  in 
insurance  law,  as  to  give  the  assured  a  right  to  recover  the 
whole  sum  insured  on  them  without  notice  of  abandonment. 
In  one  s^ise  commodities  of  a  perishable  nature  may  be  said 
to  be  wholly  destroyed  for  any  practical  purpose  when,  by 
the  progress  of  decomposition  or  other  chemical  agency,  they 
have  undergone  a  physical  change  of  structure  so  as  no 
longer  to  rraoain  the  sune  kind  of  thing  as  before;  in  sucbf 
case  the  thing  ^mrured,  in  the  words  of  Emerigon,  *'  a  cesse 
diexister  en  essence,  etdam  la  nature  qui  hi  est  propre  "  (w). 

The  questi(m,  then,  is  wh^er,  if  this  physical  change  of  phymoai 

structure  have  had  its  origin  in  the  perils  insured  against,  "^^^^^ 

this  is  an  absolute  total  loss  within  the  policy  on  the  com-  bydeoom- 

^      ^  positfon. 
modities  so  destroyed.    Thus,  suppose  hides,  hsh,  fruit,  or 

othor  pmdialde  articles  to  have  become  changed  in  the 

course  of  the  voyage,  by  the  agency  of  fermentation  or  putre- 
faction originating  in  sea-damage,  into  a  mass  of  rottenness, 
so  as  to  have  wholly  lost  all^  saleable  valne  ae  hides,  fish,  of 
fruit,  though  they  may  produce  a  trifling  sum  if  sold  for 

glue  or  manure,  is  this  an  absolute  total  loss  under  the 
policy? 

1048.  Eeserving  the  further  discussion  of  this  question  for  Dafrimtioa. 
another  place,  we  will  proceed  to  give  some  iUustratiiHia  ol 

(Z)  Les  debris  du  navire  naufrage  existent,  mais  le  navire  n'existe 
plus.  2  Emerigon,  213;  Cambridge  v.  Anderton  (1824),  Ry.  &  Mood. 
60;  S.  C,  1  C.  &  P.  213;  and  2  B.  &  Cr.  691;  see  also  Bell  v.  Nixon 
(1816),  Holt,N.  P.  R.  425;  and  per  Lord  Watson  in  SaiUng  Ship 
"Blairmore"  Co.  v.  Macredie,  [1898]  App.  Caa.  at  p.  603:  "A  mere 
congeries  of  wooden  planks  or  of  pieces  of  iron  which  could  not  with- 
ont  zeooBsfcraotion  be  restorod  to  the  form  of  a  ship." 

(m)  CSttp.  zvii.  s.  3,  vol..  U.  p.  213.  • 
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8»ct.  file  principle  that,  where  the  thing  insured  is  plaoed,  by  the 

pmls  inaoFed  agamflt,  in  snoh  a  pontioii  that  it  is  totally  out 
of  the  power  of  the  assured  or  the  underwriter  to  procuro  its 
arrival,  no  notice  of  abandonment  is  requisite  to  give  the 
assured  a  daim  to  a  total  low. 
Foondmg  njjng^  if  ay^foiHiders  at  sea,  or  goods  go  in  bulk  to 
the  bottom  of  the  ocean,  so  as  to  leave  no  assignable  chance 
of  their  recovery,  this  is  a  clear  ease  of  absolute  total  loss:  if, 
on  the  otlm  haad,  ihey  be  mei^  sabm^cged  in  i^allow 
water,  or  in  water  not  too  deep  to  destroy  all  chance  of  getting 
them  up  again,  though  only  at  a  very  considerable  outlay, 
this  is  only  a  oonatraotive  total  loss,  and  the  assured,  m  (»der 
lo  recorer  ^be  wimie  amooat  of  the  insurance,  must  give  due 
Dotiee  of  abandonment  (n) . 

On  the  same  principles  the  assured,  on  the  expiration  of  the 
time  after  whieh  the  kgal  ^^esumpticm  arises  that  a  missing 
tMp  has  fcHmdered  at  sea,  may  daim  a  total  loss  without 

(n)  xVnderson  v.  Royal  Exch.  Co.  (1805),  7  East,  38;  Doyle  t\ 
Dallas  (1831),  1  Mood.  &  Rob.  48;  2  Phillips,  Ins.  s.  1527.  Sec  also 
2  Parsons,  Ins.  69 — 71,  where  it  is  pointed  out  that  mere  submersion 
does  not  necessarily  involve  a  total  lo3s,  either  actual  or  constructive. 
And  the  authorities  cited  by  these  learned  writers  show  that  an  actual 
total  loss,  at  any  rate,  is  not  necessarily  thereby  constituted.  See,  too. 
Kfnp  V.  Halfiday  (1865),  84  L.  J.  Q.  B.  233;  and  L.  R.  1  Q.  B.  520, 
in  the  BbA.  Ck.  NMctMeM,  in  Sailing  Ship  <<Blairmore"  Co.  v. 
Maaeib,  [IStSj  A.  C.  Sn,  Imtd  Halabaiy's  language  seems  to  sug- 
gest, at  ItMt,  tM  a  fliap  gmag  to  the  bottom  bf  the  sea  does  neeessarlly 
become  not  merely  a  oonstraelivie,  but  an  aetnal  total  loss.  If  this  was 
wbat  Lord  Halsbury  really  meant  to  say,  it  is  sabmitted  that  sndi  a 
view  is  inconsistent  with  all  pxior  authcyrity,  and  considering  what  can  be 
achieved  by  modern  mechanical  science  and  skill,  is  also  inconsistent 
\vith  principle.  No  such  point  appears  to  have  been  taken  or  relied 
upon  by  the  appellant's  counsel  in  arguing  the  case,  and  such  was  clearly 
not  the  ratio  decide iidi  of  the  other  Lords  of  Appeal,  who  appear  to 
have  treated  the  case  as  one  of  constructive  and  not  actual  total  loss. 
In  Htmtreal  Light,  &;c.  Oo.  v.  Sedgwick,  [1910]  A.  C.  598,  the  Privy 
OoBBeil  seem  to  bare  considered  that  the  submerged  barge  was  not 
neeeesaiily  a  total  kss,  and  that  the  loss,  if  total,  was  only  oonstruc- 
tiwly  so;  b«t  thw  Lofdshtps  deeided  the  ease  on  another  ground,  viz., 
thai  then  was  a  « total  loss  4^  tiw  tsm^  "  wHhin  tiie  meaning  the 
purtiedMr  prfiey  (which  was  on  tiie  oaigo)  when  she  sanh  to  the  bottom 
and  was  practically  submerged,  even  ^oi^h  the  bm^e-oiiawf  eoirid 
not  have  claimed  for  a  total  loss  of  his  vessdl. 
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notice  of  ahandonment;  for  it  would,  indeed,  be  absurd  to  Sect.  104a. 
require  from  the  assured  a  formal  abandonment  of  iMMIIIke 

of  recovering  that  which  the  law  presiunes  to  be  irrevocably 
lost.  In  the  words  of  the  statute  (o) — "  Where  the  ship 
ooneemed  in  the  adv^ture  is  missing,  and  after  the  lapse  of 
a  reasonable  time  no  news  of  her  has  been  received,  an  actual 
total  loss  may  be  presumed."  If,  howovor,  such  ship  should 
ultinwtely  (^ance  to  turn  up,  this  would  be  for  the  b^etit  of 
the  underwriters,  who  might  claim  her  as  salvage  (p) . 

1049.  Every  effective  privation  of  the  spes  recttperandi  privation 
amounts  to  an  absolute  totalloss:  if  the  thing  insured  be  in  rl^^J^i. 
the  hands  of  s<i?aiigers,  not  under  the  control  of  the  assured; 
if,  by  any  circumstances  over  which  he  has  no  control,  it  can 
never,  or  within  no  assignable  period,  be  brought  to  its 
original  destination — in  such  cases  the  fact  of  its  remaining 
in  "Specie  at  any  forced  t^mination  of  the  risk  is  of  no 
importance.  The  loss  is  in  its  nature  total  to  him  who  has 
no  means  of  recovering  his  property,  whether  his  inability 
arise  from  its  annihilation  or  from  any  other  insuperable 
obstacle  (q) . 

So,  "if  a  ship,"  says  Willes,  J.,  "is  so  injured  that  it 
cannot  sail  without  repairs,  and  cannot  be  taken  to  a  port  li^ 
which  the  neeessary  repairs  can  be  executed,  there  is  an  actual 
total  loss,  for  that  has  ceased  to  be  a  ship  which  never  can  be 
used  for  the  purposes  of  a  ship;  but  if  it  can  be  taken  to  a 
port  and  r^aired,  thong^  at  an  expense  far  exceeding  its 
value,  it  has  not  ceased  to  be  a  ship,  and  unless  there  is  a 
notice  of  abandonment,  there  is  not  even  a  constructive  total 
loss"(r). 

Groods  were  insured  "from  London  to  the  Isle  of  France,  ooode 

phmdetedby 

(o)  Mar.  Ins.  xVct,  1906,  s.  5«.  Furthermore,  it  will  be  presumed 
that  the  cause  of  loss  was  foundering  ut  sea:  Houstman  r.  Thornton 
(1816),  Holt,  N.  P.  242;  Koeter  v.  Reed  (1826),  6  B.  A:  Cr.  19. 

(p)  HouBtman  v.  Thornton,  supra. 

iq)  See  ibe  lemarks  of  Lord  AMnger,  3  B'mg.  N,  C.  279,  and  Coss- 
man  p.  Wert  (1887),  IS  App.  Ou.  leo. 
(r)  Bariter  p,  Jtaioa  (1868),  li.  B.  a  O.  P.  808. 
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sbip  was.imcked  off  the  coast  of  that  island,  hot 
tome  ef  goods  wwfe  saved  firom  the  wreck,  and  got  on 
shore  there,  where,  however,  they  fell  into  the  hands  of  the 
natiTes,  who  destroyed  part  and  j^uadrnd  the  rest.  The 
•mnwl  daiitied  a  ttsM.  loss.  MHhs  objected  to  his  claim 
that  he  had  given  no  notice  of  abandonment.  Sir  Vicary 
Gibbs  overruled  the  objection,  and  said:  ''An  abandonment 
wmmtt  mwmmatj  lo  make  lUs  a  total  loas;  the  pdfti^Mi  of  ih& 
goodb  wliidi  weffe  saved  from  the  wreck,  though  got  on  shore, 
never  came  again  into  the  hands  of  the  owners:  it  is, 
theref<Mre,  a  total  loss  to  them  "  («). 
^Miostii^  Soods  insoied  on  a  Baltic  rbk  were,  wiHi  liie  ship,  while 
^OToe*  and  in  a  Swedish  port,  seized  and  detained  by  orders  of  the 
maloMd.  Swedish  Government.  The  assured  gave  a  notice  of  aban- 
immmtf  widdi  was  too  kie,  and  wholly  inopmtvps; 
afterwards,  and  about  two  months  before  action  brought, 
the  goods  themselves  were  seized  and  unladen  by  a  military 
iom  aeti&g  midfir  the  otim  «£  ^  Swedish  GkyvemoMii^ 
and  never  restored.  The  Coort  hidd  that  as  the  loss  on  Hie 
goods  continued  absolutely  total  at  time  of  action  brought, 
lk»  r^^"^^  BuglKt  leeover  aococdii^ly  without  m^ace  of 
alia&doiimeiit  (t) . 

Where  goods  ^^^^  ^  saltootze,  shipped  in  the  East  Indies  hj 

are  taken  out  ^  ^      J      **  m  ^     ^  -rr 

of  ship,  an  American  citizen,  was  seized  at  the  Cape  of  vrood  Hope 
and  sold,  and  by  a  British  man-of-war,  and  sold  under  decree  of  the  Vice- 
^^''''^  iilmiialtyCkmtioraMheB^ 

^ught^tr    0^^^^  brought)  this  deeree  was  revised  on  appeal, 

■ptioeof  but  the  property,  though  directed  to  be,  was  not  restored  to 
u  necesmry  to  the  aiMued.  Tho  aflNBod  having  claimed  a  total  loss,  it  was 
maietliek«.  objected  that  he  had  giv€«  uo  Valid  iiotioe  <rf  abandoa^ 
Lord  EUenborough,  however,  and  the  Court  of  King's  Bench 
held  that  no  such  notice  was  necessary  under  the  circum- 
Aiiter,  where  staaees.  "  If,"  said  his  Loidship,  "  instead  of  the  saltpetre 
finaUy  ^        having  been  talm  out  of  the  ship  and  sold,  and  the  property 

(»)  Boaarei*  v,  Hentigg  (1816),  Hdt,  N.P.  IL  14i. 
(0  Melfish  V.  Andiwi  (1812),  15  But,  IS. 
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divested,  and  the  subject-matter  lost  to  the  owner,  it  had  Sect,  loso. 
remained  m  hoard  tiie  iMp  and  he^  restored  at  kst  to  the 
owner,  I  should  have  thought  there  was  much  in  the  argu- 
ment that,  in  order  to  make  it  a  total  loss,  there  should  have 
heen  notice  of  abuidomii^t,  and  that  such  notice  should 
have  been  given  sooner;  but  here  the  property  itself  was  . 
wholly  lost  to  the  owner,  and  therefore  the  necessity  of  any 
ahandonmeiit  was  altogether  done  away (u), 

1051.  The  cases  of  Tunao  v.  Edwards  (x)  and  Goldsmid 
V.  Gillies  (y)  afford  some  authority  for  the  view  that  if  goods 
are  seized  and  confiscated  by  a  hostile  government,  the  restora- 
tion of  a  p«ft  of  the  goods,  or  <^ir  pioceeds,  before  action 
brought  prevents  the  assured  from  recovwing  for  a  total  loss, 
even  though  prior  to  such  restoration  he  might  have  claimed 
for  an  actiud  total  loss.  This  view  was  adopted  by 
Amould  (z) .  The  editors  suhmit,  however,  that  if  the 
time  of  the  confiscation  the  goods  could  properly  be  regarded 
as  irr^evably  lost  to  the  assured,  so  that  there  was  then  an 
actual  total  loss,  the  suheequ^t  reatoraHon  of  a  part  of  the 
goods  by  the  voluntary  act  of  the  government  of  the  captors 
could  not  deprive  the  assured  of  his  right  to  claim  for  such 
a^iud  total  loss.  la  thek  view  die  <ffily  effect  of  the  restora- 
tion of  the  property  under  such  circumstances  would  be,  tiiat 
the  underwriters  would  be  entitled  to  the  property  as  salvage. 
A  fwtion,  the  editors  suhmit  that  the  restitution  of  a  por- 
ti(m  of  the  proceeds  of  the  goods,  after  the  goods  Ahenaselves 
have  been  sold,  will  not  alter  the  nature  of  the  loss. 

Apart  from  these  two  cases,  there  does  not  seem  to  be  any 
authority  for  the  propositicm  that  an  actual  total  loss,  wh«i 
once  constituted,  can  ever  be  defeated  by  subsequmt  ev^ts. 

1052.  In  the  case  of  Tunno  v,  Edwards,  Lord  EUmbOTough 

(«)  Mullett  V.  Shedden  (1811),  13  East,  30i.    Cf.  Stringer  v.  Eng- 
lish, &c.  Mar.  Ins.  Co.  (1869),  L.  B.  4  Q.  B.  676;  5  Q.  B.  599. 
(x)  (1810),  12  East,  488. 
(y)  (1813),  4  Taunt.  803. 

(«)  2nd  ed.  pp.  1024,  1025,  wproduoed  in  7ih  ed.  §  1051. 
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loss,  says:  "  Is  it  not  an  established  and  familiar  rule  of  insurance 

^"^^^a^  law  that,  where  the  thing  msuied  suhfiists  in  sgede,  and  there 

Se^is  a  18  a  dMinoe  ni  its  reoofvery,  in  ofdir  to  make  it  a  total  loss 

its  reooTery,  there  must  be  an  abandonment?  "   This  is  no  doubt  the  rule, 

222JJ^^^  but  then  both  its  terms  must  be  carefully  attended  to;  the 

to^l^^^T^  Biero  ittet  that  tlie  ^dng  insofed  mibttsts  m  specie  at  the 

toAillon.  of  the  loss  does  not  render  it  necessary  to  give  notice  of 

2^?7aS**  abandonment,  unless  there  is  also  at  that  time  a  chance  of  its 

chance,  the  recoYOT;  where  there  is  no  sooh  ohuioe,  the  niM*e  ciroam- 

fact  of  its  ^  •        1.  •    •  . 

MMsting  in  Stance  of  its  subnsting  in  specie  at  the  time  of  the  casualty  is 

toc^o/the^        ^®  importance.    "The  loss,"  as  Lord  Abinger  says,  "is, 
a©  nature,  total  to  him  who  has  no  means  of  recovering  his 

iivoriuKu.    property,  wheth^  his  uialnlily  arise  from  its  annihilati<m  ot 
frwn  any  other  insuperahle  obstacle"  (a). 

Even  where  such  a  loss  has  taken  place,  followed  by  sale, 
^jw^eds  of  the  assured  may  by  his  own  ocmdiiot,  m  electing  to  take  to 
indie£^  the  proceeds  of  the  sale,  instead  of  making  hk  claim  ao^ainst 
MW)Ter  as  for  underwriters,  if  he  thereby  alters  the  position  of  facts  so 
•  totalloss.  as  to  affect  their  interests^  forfeit  his  chum  to  recover  for  a 
total  loss  (6). 

underwiiier  ^  converso,  even  in  a  case  where  they  would  other- 

J^j^^^  wise  be  entitled  to  notice  of  abandonment,  the  underwriters, 
notice  of       by  their  own  ocMidnct,  may  f<»feit  the  lijriit  to  insist  opoQ  it: 

abandanmcnt.  ,         .  ,        ,       .  ...... 

as  where  the  assored,  on  hearing  that  his  ship  has  put  into 

port  to  repair  in  a  disabled  state,  expresses  his  desire  to  the 
underwriters  to  abandon,  but  they  dissuade  him  from  it,  and 
mdet  the  r^airs  to  be  made  their  expeiue;  this  supersedes 
the  necessity  for  any  notice  of  abandonment,  and  the  assured 
without  it  may  recover  the  whole  amount  of  the  insurance  (c) . 


1053.  We  proceed  to  consider  the  application  ol  these 
principles  to  the  case  ol  Ihe  dup. 

(«)  In  Bo«x  V.  Salrador  (1836),  3  Bing.N.C.  279. 

(i)  mkAOk  V.  Bffi0  (1787),  1 T.  B.  SSS.  see,  per  latd  Abinger, 
Boos  SalTador  (ISM),  S  Biag.H.C.  SSS.  See,  •!«>,  S.  P.  AUweod 
#.  Henckell  (1795),  1  Park,  Ins.  99S. 

(c)  Da  Costa  v.  NewiJam  (1788),  2  T.B.  m,  8ee  Mar.  lae. 
Ael,  1906,  t,  62,  mb-ft.  8,  po§t,  §  1091. 
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Where  the  ship  in  the  course  of  the  voyage,  owing  to  perils 
insured  against,  becomes  an  absolute  wreck,  broken  in  pieces  ^ 
aM  diffiEmnhefed,  so  that  "her  planks  and  apparel  ure  ship  in  cases 

of  WTGclv  or 

scattered  on  the  sea  "  (d) ;  this  is  a  case  of  absolute  total  loss  irreparability* 
on  ship,  "although  the  whole  or  a  greater  part  of  the  frag- 
ments may  reach  the  shore  as  wreck  "  (e) .  In  such  case  it  is 
quite  clear  that  the  ship,  as  a  ship,  is  totally  destroyed — the 
ship  has  perished,  only  the  wreck  remains.  Les  debris  du 
vire  naufrage  existent,  maU  U  navire  n'exUte  film  (/). 
In  such  a  case  the  assured  may  undoubtedly  recover  the 
whole  amount  of  the  insurance  without  notice  of  abandon- 
ment, the  wreck  being  salvage  for  the  benefit  of  the  under- 
writer. 

1054.  The  case  of  Cambridge  v.  Anderton  appears  to  the  Trae  viewoT 

present  editors  to  be  merely  a  somewhat  strong  instance  of  ^^^Jtm^ 

this  principle.    The  facts  of  this  case  were  as  follows: — A 

timber-lad^  ship,  insured  from  Quebec  to  Bristol,  in  sailing 

down  the  St.  Lawrence  struck  upon  the  rocks,  and  got  so 

fast  set  that  the  master  could  not  get  her  off,  but  was  obliged 

to  leave  her  thei^  exposed  to  a  heavy  sea.  She  was  examined 

and  found  to  be  so  damaged  that,  although  still  retaining  the 

form  of  a  ship,  she  was  only  saved  from  going  to  pieces  by 

the  timber  which  formed  the  greater  part  of  the  cargo;  and, 

in  the  judgment  of  tiie  surveyors,  the  expense  of  getting  her 

off  the  rocks  (if  that  could  be  accomplished),  and  repairing 

her,  would  exceed  her  value  when  repaired.    They,  therefore, 

advised  the  master  to  sell  her,  which  he,  in  ignorance  of  the 

insurance,  did.  together  with  her  register;  anl  the  purchaser, 

having  succeeded  in  getting  her  off  the  rocks,  repaired  and 

sent  her  on  another  voyage  (y),  at  the  outset  of  which  she 

B»  DaUaa,  C.  J.,  in       v,  Nixon  (1816),  Holt,  N.  F.  428. 
(0)  Opinion  of  iSbtb  Jvdgw  delivieiwd  ti>  tiie  Hoiuie  of  Lords,  in. 
Irvinff     Muuiii^r  (18^7),  1  H.  L.  Gtei.  2S7. 
if)  2  EoMsigoa,  c.  x^.  a.  8,  p.  213. 

(^7)  It  may  occur  here  to  the  reader  to  ask  how,  if  tiw  vessel  was 
actually  repaired  and  subsequently  stulsed  on  another  voyage,  the  Court  * 
in  banc  eoold  psop^ly  have  oaUed  hor  a  imm  oong<eriee  of  planks  at 
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was  lost  in  the  Gulf  of  St.  Lawrence.  The  plaintiff,  who 
had  never  given  notioe  ol  ahandcmmeiit,  bcought  his  aotkm 
lor  a  tolid  1m. 

Lord  Tenterden  told  the  jury  that  the  question  was, 
whether  this  was  a  total  or  a  partial  loss,  and  that,  in 
mmiiiBiiB^  tliat  qseBtioii,  they  sboidd  look,  not  bo  mndk^l 
the  acts  of  the  parties,  whether  buyers  or  sellers,  as  at  the 
state  of  the  ship  itself.  If,"  said  his  Lordship,  "  the  jury 
ate  ol  opinioii  ihU  ikm  ▼eawl  eoidd  not  be  repaired  at  all,  or 
that  she  could  not  be  repaired  without  incarring  an  expense 

• 

equal  to  or  greater  than  her  value,  then  I  shall  hold,  that, 
altiKMigh  flbe  maj  emA  in  the  form  of  a  vessel,  and  be 
afterwards  sold^wi^  her  register,  the  plaintiff  will  be  Mitilled 

to  recover  as  for  a  total  loss,  with  benefit  of  salvage"  (h). 
The  jury  found  a  verdict  for  a  total  loss. ' 

The  Conrt  m  banc  lelswd  to  dirtarb  that  vsfdiet.  lK»d 
Tenterden  on  that  occasion  said:  "  If  the  subject-matter  of 
insurance  remained  a  ship,  it  was  not  a  total  loss;  but  if  it 
were  lednoed  to  a  mete  oongeries  of  planks,  the  vessel  was  a 
mere  wreck:  the  name  yon  may  think  fit  to  apply  to  it  cannot 
alter  the  nature  of  the  thing."  Bayley,  J.,  on  the  same 
oocadon,  sudr  "  I  take  the  legal  principle  to  be  this:  if,  by 
means  of  any  of  tlie  perik  insured  against,  l^e  ship  ceases  to 
retain  that  character  and  becomes  a  wreck,  that  is  a  total  loss, 
and  the  master  may  sell  her,  and  the  assured  may  recover  for 
a  total  1m  wi^wnt  notiee  ol  abandonment"  (f). 

From  the  above  statemmt  of  the  case,  founded  upon  a 
collation  of  the  two  Nisi  Prius  reports  with  those  in  banc, 
^idiip  at  the  time  <^  the  sale  appears  to  have  hem  rogaided 
«8  ^'a  more  c<mgeries  of  planks,*'  or,  as  hoxd  Toiterd^ 

tlie  time  of  the  sale.  A  reference  to  the  report  in  1  C.  &  P.  213  shows 
that  the  vessel  was  never  made  seaworthy  to  the  satisfaction  of  her 
officers,  who  declared  that  Htj  would  not  have  trusted  their  lives  in  her 
cvn  after  tiM  ao-ealM  it/fmn.  Tbe  Gbui  in  bsae  must  obvioiiriy 
h»m  MUBifM  tibe  •iideoM  to  tint  flCeet. 

(A)  1  Ify.  Jfc  Mood.  M;  aai       also,  1  C.  4c  P.  214. 

(t)  0«liridg«  V.  AaMoB  (1«24),  2  B.  *  Sai;  4  Thwh  A  By. 
IM;  i9.l7.,%.lc]IM.it;  ICLlcF.m. 
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expressed  himself  in  a  subsequent  case,  "no  longer  to  be  S«ct.  1064. 
deemed  a  ship,  but  rather  materials  for  another  ship  "  (k). 

On  this  view  of  the  facts,  urreqiectiye  of  ike  sale  by  the 
master,  it  was  quite  impossible  for  the  underwriter  to  contend 
that  the  plaintiff  had  not  suffered  an  absolute  total  loss. 
The  case,  therefore,  does  not  aj^^ear  to  estoblish  any  donbtf ol 
point  of  law  (f), 

1055.  It  is  now  also  established  in  our  j  urisprudence  that  Aud  there  i* 
where  the  damage  is  short  of  a  oomplete  wreok  or  actual  t^^iSw^^ 
dismemberment — although,  that  is,  h^  hall  may  hold  where  the 

ship,  though 

together,  and  the  form  of  a  ship  remain — ^yet,  if  the  damage  not  a  complete 
be  so  great  as  to  make  it  wholly  impossible  for  the  master,  ne^sarfly 
by  any  meiuis  in  his  poww,  to  repair  her  so  as  to  keep  the  wiL© 
sea  as  a  ship,  or  to  do  so  except  at  a  cost  that  Avould  exceed  sheliw. 
the  ship's  value  when  repaired;  and  the  master  consequently, 
acting  bond  fide  and  as  a  pmd^t  owner  would,  if  uninsured, 
sells  the  ship  where  she  lies— tihe  assured  may  treat  this  as  an 
absolute  total  loss  of  the  ship,  and  recover  the  whole  amount 
of  tho  insurance  without  giving  notice  of  abandonment  (m). 

(M)  AOoBL  V.  Sogme  (1828),  Dam.  A  li.  192. 

(0  Sneh  appears  to  b«  tiw  view  taken  ol  fMa  ease  by  Phillips, 
Tol.  H.  s.  1495.  AmfNild,  however  (2]id  ed.  pp.  1028  mod  toUkmingy^ 
regarded  it  as  an  important  legal  deeision  on  ibe  effect  of  a  «ale  of 
A  tmmI  in  a  damaged  oonditioa.  See  also  per  Tlndal,  C.  J.,  in  Boos 
V.  Salvador,  1  Bukg.  N.  C.  539.  The  judgments,  however,  do  not  aeem 
to  lay  any  stress  on  tiie  fact  of  sale,  the  point  throughout  insisted  on 
being  that  the  vessel  was,  prior  to  the  sale,  a  t>tal  wreck.  JThis  beii^ 
so,  it  is  obvious  thab  the  sale,  inasmuch  as  it  could  not  make  her  any 
more  of  an  absolute  total  loss  than  she  was  before,  was,  for  the  pmpow 
of  the  decision,  an  immaterial  fact. 

In  Levy  v.  Merchants'  Mar.  Ins.  Oo.  (1885),  1  Times  L.  R.  228, 
the  facts  were  very  similar.  There  was  an  insurance  against  abso- 
lute total  loss  only;  the  vessel  first  became  a  constructive  total  lo<3,  but 
afterwards  sustained  so  much  further  injury  by  exposure  to  the  winds 
and  waves  as  to  become  a  complete  wreck,  and  sbe  was  sold  without 
prejudice  to  the  rights  of  any  person.  Mathew,  J.,  in  giving  judgment 
in  f avonr  of  tlie  diipowner  on  the  i^ioand  that  tbero  was  an  abe(^nte 
total  loss  prior  to  the  sala,  appears  to  havo  taken  the  same  ww  of 
Cambridge  v.  Anderten  as  that  suggested  abofie. 

(w)  Idle  V.  Royal  Exch.  Ass.  Oo.  (1819),  3  Moore,  115;  8  IVmni. 
766;  S.C,  (1821),  3  Brod.  &  B.  161;  see  §  208,  mUs;  Bobertson  v. 
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In  other  words,  the  "right  saL>"  of  a  vessel  will  convert  a 
c<Hi8tnictiye  into  aa  abeolute  total  loss.  It  is  not,  however, 
the  mere  fact  of  sale  y^hwh.  entitles  the  assnred  to  recover 
without  notice  of  abandonment ;  in  the  language  of 
Bayley,  J.,  there  is  no  such  head  in  insurance  law  as  loss 
hy  sale  "  (n) ;  that  whidi  entitles  €ke  assured  to  treat  the  loss 
in  such  cases  as  absolutely  total,  is  the  sale  supervening  upon 
the  state  to  which  the  ship  has  been  reduced  by  the  perils 
insured  agidnst  ]^»viou8  to  the  sale,  and  which  alone  justified 
the  master  in  selling.  The  loss,  in  fact,  before  the  sale  must 
be  constructively  total,  in  order  to  enable  the  assured  after 
tiie  sale,  to  recover  for  it  as  an  absolute  total  loss,  without 
notioe  of  abandoom^t.  The  mere  fact  of  tiie  sale  w31  not 
have  the  effect  of  eonv(nting  an  average  into  a  total  loss  (o) . 

106^  The  ckwtnne  in  its  applicatioii,  ^ect  uid  conse- 
quOTice  is  very  tersely  expounded  by  the  Court  of  Common 
Pleas  in  the  case  of  FaniAvorth  v.  Hyde.  The  jury  in  that 
case  had  found  that  the  sale  of  both  ship  and  cargo  '(<&e 

Clarke  (1824),  1  Bing.  445;  Robertson  u.  Corruthera  (1819),  2  Stark. 
571;  Cambridge  v.  Anderton  (1824),  Ry.  &  Mood.  60;  2  B.  &  Or.  691; 
Doyle  V.  Dallas  (1831),  1  M.  &  Rob.  48;  Gardner  v.  Salvador  (1831), 
ibid.  116;  and  see  judgment  of  Lord  Abinger  in  Roux  v.  Salvador 
(18S6),  3  Bing.N.C.  288;  and  Coesman  v.  Wert  (1887),  13  App.  Gas. 
IM.  Fanoni  (yok.  ii.  pp.  80—80)  hmUka  wiSk  mm»  f<Hoe  tiui*  m&n 
hma  fidm  i>  iniillijiMil,  fte  aale  «Mt  be  neewiiTy ;  "NecwMity  and 
good  fntt  mmk  ooBowr":  Patapoeo  Lm.  Gb.  v,  SouOigaie  (1881),  6 
Fefan,  B.  4M.  And  ikoM  pe«iMMi  was  eoniimed  in  Uub  ecvantiy  hf  iknb 
kigb  waX^snakf  ef  Ih&wf  OB«iie£l  in  Oobeqaid  Mar.  Ins.  Go.  v. 
Barteanx  (1876),  L.B.  6  P.O.  ^9,  in  which  case  their  Lordships 
quoted  with  approival  a  passage  from  Amould  (2nd  ed.  p.  236;  thia 
ed.  §  203)  to  the  same  effect.  See  also  Australian  Steam  Navigation 
Co.  V.  Morse  (1872),  L.  R.  4  P.  C.  222;  Kaltenbach  v.  Mackenzie  (1878), 
L.  R.  3  C.  P.  D.  467.  The  cases,  however,  differ  as  to  what  circum- 
stances constitute  such  a  necessity.  The  facts  of  the  other  cases  already 
cited  in  this  note,  with  the  possible  exception  of  Robertson  <l\  Carruthers, 
are  consistent  with  this  view,  although  the  language  reported  to  have 
liem  eaed  does  not  always  go  so  far. 

(»)  In  Qardnw  v.  Salvador  (1881),  1  Mood,  ft  Bob.  117.  So,  too, 
per  MmOe,  J.,  in  Nsme  «.  HadUon  (1860),  9  G.  B.  at  p.  44,  who  also 
poinAi  est  iM  «  nle  of  goods  pradenUy  eieotod  hj  tiie  owner  thereof 
in  bis  own  intewst  is  m(  neoessarity  a  ii|^t  sale  ns  against  anderwriters. 

(•)  See  the  reiy  able  aigoment  of  Maule,  3,  (ikm  Hi  the  Bar),  in 
Bon  V.  Sidvador  (1816),  8  Bing .  N.  O.  968,  270. 
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cargo  being  of  timbai^  was  justified  hy  the  circumstaiuos. 

W# am,  tbMi^oee/'  mjn Montague  Smth,  J.,  in  Mirmgrn^ 
judgment,  ''t^  eaj  what  k  die  legal  ^eet  of  this  sale  ip 

found  (p)  by  the  jury  to  have  been  right  and  necessary.  We 
eajr  that  such  sale  supervening  on  the  ezistaiig  state  of  thugp 
wae  an  aetoal  total  kwe.  A  right  sale^paates  the  property; 
and  when  the  property  is  passed  from  the  assured  by  reason 
and  in  consequence  of  a  peril  insured  against,  the  cargo  is 
aotiudly  lost  to  him  as  mwAn  as  if  it  was  destroyed.  We  an 
aware  that  the  interest  of  the  underwriter  may  at  times  be 
sacrificed  by  a  sale,  where  the  ship  or  cargo  might  have  been 
saved  who%  or  partially,  if  notioe  of  abandonment  had  been 
given;  but  we  are  also  aware  tliat  if  a  right  sale,  siioh  as  is 
here  proved,  is  not  held  to  be  an  actual  total  loss,  it  would 
be  for  the  interest  of  the  assured,  where  a  notice  of  abandon- 
ment  would  make  a  ocmslruotive  total  los%  to  give  noliBS  of 
abandmimeBt  and  leave  the  ship  or  cai^  to  perish  unsold; 
and  so  the  benefit  of  salvage  from  a  sale  would  be  lost  by 
reason  of  the  delay  required  for  notice  ol  abamtenmsiit .  .  .  . 
The  opposing  omisidefatlons  for  and  against  requirii^  notioe 
of  abandonment  when  the  property  insured  exists  in*  specie 
are  stated  in  Bouz  v.  Salvador  and  Knight  t;.  Faith  (9) 
seq^eetivdy.  .  .  .13ie  judgment  in  Eni^ir.  FdUmseoeis 
witii  Boux  1;.  Salvador  in  holding  that  there  may  be  a  total 
loss  without  abandonment  where  there  has  been  a  right  sale 
caused  by  urgent  neeessi^,  with  full  proof  that  ev^thing 
was  done  oplima  fide,  and  for  tiie  real  benefit  of  all  ocm- 
cerned  (r).    There  is  an  apparent  diSerenoe  of  opinion  in 

(^p)  This  finding  was  set  a^ide  in  the  Exchequer  Chamber.  But  tlie 
judgment  here  oit«d.  upon  the  assumption  on  which  it  proceeded,  viz., 
the  assumption  of  a  "  right  sale,"  a  sale  forced  upon  all  parties  con- 
cerned by  the  perils  insured  against,  is  still  of  the  highest  authorily, 
and  is  quoted  with  approval  in  Rankin  v.  Potter  (1873),  L.  R.  6  H.  L. 
at  p.  102  (Bratt,  J.),  and  at  p.  157  (Lord  Chalmsford).  Of.  also 
Coflsnmn  v.  West  (1887),  18  App.  Ou.  at  p.  176. 

iq)  (1860),  15  Q.  B.  649. 

(r)  The  Mar.  Ins.  Act,  1906,  s.  62,  sub-s.  7,  provides  that  "notice 
of  abandonment  is  aniitecessary  where,  at  thQ  tLme  when  the  assured 
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mmfu  IMM.  theee  two  decisions  as  to  the  degree  of  imminent  danger 
~  nAkk-akoiM  be  ImUI  to  be  Miok  ugeat  neotwdly  as  would 

justifyasale.  But  the  floffieioiogr  oltiie  degiee  <rf  dhmgw  ie 

within  the  prowice  of  the  jury"  («). 

r 

1057.  These  observations  of  the  Court  appear  to  reoeife 
Im.Oo.        illastratioD  from  the  case  of  Stringer  v.  Engliah,  &o. 

iMiisaee  Ooa^eay  (t).  Tbat  was  e  oeae  <^  seiiiire  by  a 
United  States  cruiser,  and  of  suit  in  the  Pri«e  Oooft  of  'New 
Orleans.  After  many  months  there  was  judgment  against 
tbe  eaplofe,  end  eppeel  from  this  judgment,  and  a  sale  of 
ship  and  cargo  upon  intetloeatory  otder  of  tile  Oomt  ol 
Appeal,  as  a  precautionary  measure  against  deterioration; 
,  ffnd  whether  this  sale  ought  to  have  been  prevented  by  the 

fttaned  gin&f  b«l  to  the  Ml  vatee  was  the  qpieate  on 
Avhich  depended  his  right,  in  the  absenoe  of  an  ai^dkble 
notice  of  abandonment,  to  recover  as  for  a  total  loss.  The 
Goait  open  tliM  question  wore  <^  opnimi  that,  oonaidering 
the  flaetuating  value  of  Ammoan  oorfency  at  the  time,  no 
prudent  man  would  have  given  security  to  the  full  amount, 
aiid  that  the  aaloy  therefore,  not  being  the  gratuitous  act  of 
the  awnred,  was  one  of  Ilie  &eet  and  immediate  ooaefgoMioes 
of  the  original  seizure.  "We  come,  therefore,  to  the  eon- 
elnaion  of  fact,  that  the  assured  could  not  by  any  means  which 
he  oodd  reaeonabfy  be  oaUed  on  to  adi^  bftfe  ffofented  the 
sale  bv  the  American  Prize  Oonrt,  wliieh  onee  pvt  m  end 
to  all  possibility  of  having  the  goods  restored  in  specie, 
and  ccmsegniiitly  entitled  the  assured  to  come  upon  the 
insurers  for  a  total  le«i*'  («). 

The  same  position  seems  to  have  been  assumed  by  Lewd 

receives  information  of  the  loss,  thetre  would  be  no  posdibilii^  of  benefit 

to  the  insurer  if  notice  were  given  to  him." 

(«)  Farrworth  v.  Hyde  (1866),  L.  B.  2  C.  P.  204;  Si  L.  J.  C.  P. 

207,  210.    For  an  account  of  Lord  Campbell's  deoiakm  in  Kaigbt  v. 

Faith,  see  per  Blackburn,  J.,  in  Bsakiii  v,  Poiter  (1878),  Is.%.  $ 

H.  L.  88,  180,  eifted  post,  §  1088. 
(0  (1869),  L.B.  4  Q.  B.  878;  Im  cnor,  5  Q.  B.  Mt* 
(«)  F0r  Mir.  SlBi^^  V.  lee.  Mar.  1m.  0».  (1888),  I^B. 

4  Q.B.  ifi,  881,  881;  ohiwmI,  8  Q-B.  888. 
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Tenterden  in  his  summing-up  to  the  jury  in  Doyle  v,  l©»r. 

Dallas  (a;);  and  in  the  subsequent  case  of  Ghudner  v. 

Salvador,  Bayley,  B.,  said  to  the  jury,  "  The  question  in  this 

ease  is,  whether  you  are  satisfied  thei!e  has  been  a  total  loss 

hy  perils  of  the  set.  I  knew  of  no  8a<^  head  of  insurance 

law  as  loss  by  sale.  If  the  situation  of  the  ship  be  such  that 

by  no  means  within  the  master's  reach  it  can  be  treated  so 

as  to  retain  the  charaoter  of  a  ship,  then  it  is  a  totid  loss. 

If  the  captain,  by  means  within  his  reach,  can  make  an 

experiment  to  save  it,  with  a  fair  hope  of  restoring  it  to 

the  character  of  a  ship"  (i.e.,  a  sea-going  vessel),  "he 

cannot,  by  selling,  turn  it  into  a  total  loss.   Bona  fides  in 

the  captain  will  not  decide  the  question,  for  if  he  sells 

erroneously  what  is  entitled  to  the  character  of  a  ship, 

though  he  thinks  it  a  wreck,  it  will  not  do"  (y). 

ia5&  It  a^wara,  tiien,  tiiat  the  authorities  support,  or,  Bewlt  of  tha 
at  all  events,  are  not  inconsistent  with,  the  position  that, 
when  a  ship  is  justifiably  sohl  by  the  master  (z)  under  sndi 

(a-)  1  Mood.  6i  Rob.  at  p.  oi. 

(y)  Gardner  v.  Salvador  (1831),  1  Mood,      Hob.  116;  in  Tanner  v 
Bwmett  (1825),  Ky.  k  Mood.  182;  and  also  in  Underwood  v.  Robertson 
^^tU),  4  Gunp.  138,  wliei-e  a  total  loss  was  claimed  on  sale  of  ship 
no  nottoe  of  abandonment  appears  to  have  been  given,  and  no 
«b|eeikn  nad*  to  the  want  of  it. 

(«)  We  hm  atxeadf  advanoed  the  vmw  that  no  sale  can  be  justifiable 
»  a.  to  affect  the  of  aadenmtiurs,  whether  as  to  notice  of  aban- 

donment or  otherwise,  uakm  it  be  »ade  not  only  W  /W«  and  pru- 
dently but  also  under  eimouteioee  of  neoeasity,  and  this  passaira  in 
our  text,  which  correqwnds,  though  by  no  means  IllieiaUy  wilfc  « 
pas^ago  to  bo  found  on  p.  im  of  the  second  edition,  most'  be  read 
siibjoot  to  tliis  (inalifioation. 

In  the  orio-iiial  passage.  Arnould.  after  the  words  "  sold  by  tiie 
ma.«tor,  added  tho  words  or  owner,"  maintaining^  tliat  whether  tiie 
sale  was  by  the  niaster  or  by  the  owner  made  no  difference,  and  citinir 

^e  (1828),  Dans.  &  U.  188;  8  B.  &  Or.  561;  and  Idle  v.  Royal 

'  ''''    'The  proposition, 

Wew,  l«d  down  in  tins  way  may  be  open  to  misconception  Tt  i^ 
only  by  reaaon  of  the  waergency  that  underwriters  will  be  bound  It  is 
t™^t  where  a  sale  ia  efteetod  by  an  owner  present  at  the  scene  of 
e»««^^t  wiU  «i*  haf^  any  tte  kee  a  binding  effect  as  against 
•wtowntws  by  leasen  iMf^  of  the  emeigeney  being  grappled  with 

80  (2) 
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ciicumsimBeeB  Hull;,  tlioiigh  tiaibers  hoid  togethor,  tiMNigh 
she  may  not  have  lost  the  form  of  a  f^ip,  yet  she  has  ceased 
to  exist  as  a  sea-going  ship  until  she  is  repaired  at  a  cost 
whioh  wmaii  eoEaeed  her  worth  when  so  repaired,  this  is  a 
ease  of  ahsolate  total  loss  on  sfai^^  for  n^ndi  'tiie  aaiired  m&j 
recover  without  notice  of  abandonment. 
Master  should  We  haYO  already  pointed  out  that  it  is  now  an  indiapeus- 
wMi  vwmn,  ahle  pre-reqnisKe  to  m  eamGsae  hy  the  masler  oi  any  power 
of  sale,  that  he  shall  conimiinicate  with  his  owners  whenever 
communication  is,  under  the  circumstances,  practicable,  and 
would  not  be  attended  with  mak  delay  as  bkmbI  pme  setiovaljr 
detrim^tal  to  the  interests  invdred  (a) . 

tm.  In  Hie  case  d  Boax  t;.  Salvador  (6),  Tindal,  0.  J., 
raying  on  previous  authorities,  especially  the  fitsi  prtu^ 

decisions  of  Allwood  v.  Henckel(c)  and  Hodgson  v. 
Blaldsloii  (li),  ooradered  that  so  loog  as  the  subject  of 
inauraBce  rmnaiiis  in  specie,  the  asaored  cannot  ceeover  for  a 

total  loss  without  notice  of  abandonment,  even  although  the 
assured  had  by  a  sale  parted  w  ith  the  property  insured.  The 

by  tho  owner,  instead  of  by  the  master.  To  this  extent  Arnould  was 
probably  correct,  and  so  far  lie  is  borne  out  by  the  authorities  which  ho 
cites.  But  where  the  master  is  able  to  communicate  with  his  owners 
at  home,  it  would  in  niuety-uiue  cases  out  of  a  hundred  be  equally 
possible  for  the  owners  in  their  turn  to  communicate  with  their  under- 
writers, and  in  such  cases  it  seems  difficult  to  say  that  l^kate  wM.  be- 
any snoh  emergency  as  to  justify  tiie  owaen  in  taking  the  OMfelMr  uio- 
tbdr  own  buds  and  aelling  wiiiMMit  giving  the  uidenrnten  an  oppor- 
iimi^  of  deeMfag  for  HhmkItwi  «e  ie  <he  beit  mtum  ie  aicpt.  Kit 
iiiAiUliiiT  tiMi  ia  ali  bat  tbe  rmj  wgmk  tmm  am  nmmt  at  Imbm,  m 
f^eeiriag  iaIorawtioB  from  bis  ca^pAaiB  as  ie  the  condition  of  his  vesad^ 
aiMt,  unless  tbe  yeaeel  is  timi  an  actual  wreck,  give  notice  of  abandon- 
ment if  he  wishes  to  recover  a  total  loss.  It  is  difficult,  in  these  days 
of  the  telegraph  and  of  modern  facilities  for  communication,  to  conceive 
of  cironmstances  so  ui^^ent  as  to  relieve  an  owner  from  taking  thia 
oonrse.  The  point  was  considered  in  the  Court  of  Appeal  in  Kaltenbach 
V.  Mackenzie  (1878),  L.  E.  3  C.  P.  D.  467,  where  there  are  indications 
that  such  was  the  view  of  their  Lordships. 

(a)  See  uuLe,  §§  196,  201;  Carver,,  s.  310;  Australian  Steam  Nav. 
Co.  V.  Morse  (1872),  L.  R.  4  P.O.  222. 

(6)  (1836),  1  Bing.N.C. 

(«)  1  VwA,  Ins.  SW. 

id)  im,  m,  n. 
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cases  teferred  to,  iiomever,  according  to  Araould  (e),  only  Set.,iagiL 

show  thnt  tho  more  fact  of  mxh  abroad,  irrcsportivc  of  the  ' 

state  of  the  sliip  or  cargo  whicli  led  to  and  justified  it,  does 

not  constitute  an  ahsdute  total  loss.    The  doctrine  that 

notice  of  abandonment  is  in  all  cases  necessary  where  the 

property  insured  remains  in  specie  was,  however,  ovwruled 

by  the  Exchequer  Chamber  in  Boux  v.  Salvador  itself,  and 

since  Rankin  t?.  Potter  (/)  it  has  been  impossible  to  contend 

that  the  mere  want  of  notice  of  abandonment  will  preclude 

the  assured  from  recovermg,  whrare  ik&ee  h  nothing  which  a 

notiee  of  abmdonraent  can  pass  to  the  underwriter  (g). 

The  following  cases,  Aviiich  in  previous  editions  of  this  where  ship 
work  have  been  cited  to  show  that  a  notice  of  abandonment  ^^^^^  as  » 

^    .    ,  ,       .  ,         ,      ,  .  ship  mere  fact 

nmsfc  always  be  giv«i  wbm  ^  thmg  remains  in  specie,  can  <rf  ^ 
only  be  accepted  now  as  authorities  for  the  position  that  S^^^tive* 
where  the  sale  is  not  justified,  as  between  owner  and  under-  Sb^Se 
writer,  such  sale  will  not  convert  a  constructive  into  an 
abt^te  total  loss,  so  as  to  entitle  the  owner  to  recover  for  a 
total  loss  without  giving  notice  of  abandonment.    That  is  to 
say,  where  the  ship,  though  much  damaged,  is  still  siibtisting 
as  a  ship  whm  the  assured  receives  intelligence  of  the  loss, 
he  cannot,  by  electing  to  sell,  instead  of  repairing  her,  on 
the  probable  estimate  of  the  expenses  of  repair  being  greater 
than  her  repaired  value,  oititle  himslf  to  reeov^a  total  loss 
without  notiee  of  abandonment. 

lOeO.  Thus,  in  Martin  v.  Crokatt  (h),  a  ship  and  cargo  Martiix 
being  insured  from  Cariscrona  (in  Sweden)  to  London,  the 
ship,  in  the  course  of  her  voyage,  became  so  sea-damaged 
that  she  was  forced  to  run  into  Warburg,  a  small  filling 

(•>  2nd  ed.  p.  10S2. 

(/)  L.  R.  6  ir.  L.  83.  la  Kattenbwjh  v,  ICadEensie  (1878),  L.  B. 
3  C.  P.  D.  467,  Brett,  L.  J.,  at  p.  474,  seems  to  express  the  opinion 
that  where  there  has  been  a  sale,  notice  of  abandenmenl  at  iS»  ptoeeeds 

of  sale  must  in  all  cases  be  given.  This  Ls  an  oMiar  dietmm,  «nd  ikm 
appears  to  be  no  other  authority  for  such  a  dootrino,  wMdi,  it  is 
submitted,  cannot  be  supjwrtod. 

((/y  See  Mar.  Ins.  Act,  1906,     62,  sob-a.  7.  ' 

(A)  (1811),  U  East,  465. 
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mrn^mm.  pkco  on  IIm  Swedirii ooast,  whero  she  wis iqN>rted  ia^^ 

of  proi  eeding  on  her  voyage  without  very  expensive  repair. 
The  assured,  on  hearing  this,  without  sriving  nolio(^  of  ahan- 
doiimeut,  stated  the  facts  to  the  underwriters,  asking  direc- 
tions how  to  pro^  ;  they  declining  to  interim,  he  ordered 
a  salo  of  the  ship  and  cargo  (which  latter  was  undamaged) 
for  the  benefit  of  all  concerned:  the}  were  according!}  sold 
on  the  spot,  and  realised  so  Utde,  that,  after  deducting  ex- 
poses, a  l>alan(  e  of  '20/.  was  left  against  theassured.   In  an 
aelion  for  a  total  loss,  Lord  Ellenborough  directed  a  nonsuit, 
m  the  ground  tkat,  aa  the  ship  continued  to  subsist  in  specie 
in  the  phice  whither  she  was  carried,  this  was  not  a  total  loss 
without  notice  of  abandonment.    On  motion  for  a  new  trial, 
the  Gowt  on  the  same  ground  refused  the  rule  (?).  Little 
stress  seems  to  have  been  kid  in  this  OMe        the  fact  of  tiie 
sale;  and  from  the  circumstances  it  is  apparent  th»t  there  ean 
have  been  no  necessity  for  the  owner  to  have  taken  the  matter 
o«t  oi  the  hmA  oi  liie  «iiderwrkw8.  And  apart  from  such 
emergency,  it  was  clearly  a  case  for  netioe  «f  abwidonmeiit, 
"  in  Older,"  as  Lord  EUenborough  said,  "  to  enable  the  under- 
writers to  elect  whether  or  not  they  will  incur  the  expenses, 
of  repair." 

Bdl«.Ma<».     A  ship,  bound  from  Hull  to  Quebec,  was  i^iged  by 
lanqiest  to  run  into  Limerick,  which  then  had  no  docks  lit 
for  taking  in  or  r^ain^  a  Aip     her  me.  On  survey,  she 
appeared  much  damaged,  and  as  the  agents  of  the  amrod 
there  conceived  it  to  be  impossible  to  remov  e  her  to  any  other 
port  for  repairs,  they  had  her  resurveyed,  condemned,  and 
bn^en  up  where  she  lay,  as  the  best  course  lot  all  conoenied. 
]S'o  notice  oi  abandonment  having  been  given,  it  was  held 
that  the  assured  could  not  recover  as  lor  a  total  loss(fc). 
Dallas,  C.  J.,  said:  "K  the  case  be  doubtful,  the  assured 
ought  not  to  take  upon  himself  to  determine  for  the  under- 
writer, to  break  up  the  ship,  and  call  upon  them  for  a  total 

r/)  ACartin  r.  Crokatt  (1811).  U  East,  465. 

(70  Bell  r.  Nixon  (1816),  Holt,  N.  P.  423.    The  Court  in  bm  wew 
wwnimous,  that  notice  of  abandonment  was  neoeawry  in  tbu  caae. 
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loss.   The  ship  is  proved  to  have  been  in  that  condition,  that  IIH^-. 
it  was  neoessary  to  have  a  survey.  She  was  not  a  wreck;  her 
timbers  were  together;  she  existed  as  a  ship  specificaliy,  botb 

when  she  was  surveyed  and  when  she  was  sokl  "  (/).  In  this 
case,  too,  it  is  apparent  that  there  was  no  necessity  for  the 
owner  to  sell;  he  tdiould  have  ^ven  notice  of  abandonment 
to  his  underwriters,  and  left  them  to  take  their  own  course. 

1061.  liie  case  of  Kaltenbach  v.  Mackenzie  (m)  bears  out  Kalteubaoh^ 
the  same  principle.  A  vessel  struck  on  a  bank  on  the  22nd  of 
January,  1871,  while  on  the  way  to  Hong  Kong.  She 
was  taken  back  to  Saigon,  and  on  survey  was  reported  to  be 
a  constructive  total  loss  on  the  ground  that  the  expense  of 
her  repairs  would  exceed  her  repaired  value.  On  the  7th  of 
February  she  was  anchored  in  smooth  water,  and  there  was 
no  .evidence  to  show  that  she  was  in  imminent  danger  of 
perishing,  or*that  there  was  any  immediate  necessity  for  her 
sale.  Bk»  was  nevartfa^sa  sold  by  her  owneiB  by  public 
auction  shortly  afterwards.  No  notice  of  abandonment  was 
given,  and  there  did  not  appear  to  be  any  reason  why  it 
should  iM  have  been  giv^rai,  exoe^t  that  the  owner  alleged 
Hiuat  the  underwriter,  even  if  he  had  received  audi  mUtke, 
could  not  have  taken  any  other  course  than  tliat  adopted  by 
the  awneca.  On  these  facts  the  Court  of  Appeal  held, 
revming  the  deciskin  of  the  Common  Pleas  Diviaftony  that 
the  owners  who  claimed  to  recover  for  a  total  loss  had  been 
correctly  non- suited  by  Lord  Coleridge,  C.  J. 

The  oaae  of  Fisming  v.  Smith  in  the  House  of  Loids  may  FMag «. 
likewise  be  referred  to  here  for  the  sake  of  the  emphatie 
assertion,  by  Lord  Campbell,  of  the  necessity  of  an  abandon- 
ment in  cases  hk^  that  before  him,  a  case  in  which,  as  his 
Lordship  expressed  it,  "the  ship  was  not  submerged  or 
destroyed,  but  remained  in  the  form  of  a  ship  capable  of 
being  repaired,  and  it  was  for  the  captain  to  determine 
whetlMKil  a^iild  be  i«f«dz^ 

(0  Bell  V.  Ntxaa  (1816),  N.  P.  428. 
im)  (187S),  t  C.  P.  D,  M. 


K^U  ACTUAL  OR  ABaOLUTE  TOTAL  LOSS.     [PAKT  ill. 

'Ifcifc  iti.     "Unier  Itoe  ^pQUBn^aMM  tin  quMtM  wdim  wAMmx, 

when  the  owners  of  a  ship  so  insured  reoedve  ifitelligenoe  that 
the  ihip  is  capable  of  being  repaired,  and  that  it  is  lying  in 
fmi,  tiMj  osB  «biiB  M  for  *  Mai  Im  wilhout  ginng  notice 
of  fthMidoiiBiait?  My  opinum  is,  they  emmt  do  io"  (n). 

«.  rp^e       ^£  Knight  i;.  Faith  has  often  been  cited  as 

ihowmg  tiMt  efeii  a  joal^MUe  sole  oonaeqiieiit  on  a  ooostroc- 
«^  ttTe  total  lots  win  not  vsliefe  an  ownor  from  giving  notice  of 

abandonment.  The  facts  of  this  case  were  that  a  ship  insurod 
on  time  for  XfiOOL^  having  stianded  off  Santa  Cruz,  was 
hoadhod  onloaded,  and  surveyed.   She  was  fiwnd  to 

be  so  much  damaged  that  the  necessary  repairs  could  not  be 
done  at  Santa  Cruz,  there  being  no  workmen,  dockyard,  or 
OHilomk  time;  nor  ooald  the  be  taken  to  any  ^ort  ^rhere 
ehe  ooold  prudently  have  beoi  repaired.  Shortly  after  the 
survey  the  master  sold  her  for  the  benefit  of  whom  it  might 
oonoem:  she  fetched  721.  Ko  notice  of  abandonment  was 
given  and  a  total  km  cinmod. 

The  Court,  however,  held  that  the  sale  by  the  master  did 
not,  under  the  circumstances,  constitute  an  actual  total  loss, 
and  thmfore  that,  there  having,  been  no  notice  of  abandon- 
ment, the  assnred  could  not  recover  as  for  a  total  hM8(o). 
This  decision,  however,  received  severe  criticism  in  the  House 
of  Lords  in  Bankin  v.  Potter  (p),  and  can  now  only  he  sup- 
ported  on  (lie  ground  that  it  doee  not  appear  to  have  been 
clearly  shown  that  the  sale  was  a  justifiable  sale  as  against 
the  insurers.  In  Bankin  v.  Potter  it  was  definitely  decided 
by  tile  House  of  Lords,  afirming  tiie  doottine  of  the  Ex- 
chequer Chamber  in  Roux  v.  Salvador,  that  "  notice  of  aban- 
donment could  not  be  in  any  case  required,  except  where  there 
waa  WHnething  which  ooidd  he  done  hy  the  undervfitera  in  * 
oonsequ^ee."  From  tiiis  it  follows  tiiat,  inasmtiDh  as  when 

00  Fleming  v.  Smith  C^S4d),  1  M.  I..  Caa.  513,  opimou  t^*  Lord 
Ckmpbell,  p.  ^Z5. 

(o)  Knight  V.  Faith  (1850),  15  Q.  B.  0:19. 
{p)  (1872),  L.  K.  6  H.  L.  83. 
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a  ship  ia  sold  there  ia  noth^  to  abandon  to  underwriters,  99m.  looa. 
notke  of  abandonment  is  unnecessary  {q) .  This  case  will  be 
more  particularly  dealt  with  subsequently,  but  it  may  be  as 
well  to  cite  in  this  context  an  extract  from  the  opinion  of 
MatdEhttm,  J.,  relatiye  to  certain  of  the  cases  which  have 
been  noticed  above. 

1063.  "  The  decision  of  the  Court  of  Exchequer  (JhainbrT 
in  Boux  f),  Salvad<»,"  says  Bkekhnm,  J.»  was,  as  far  as  I 
can  learn,  received  with  general  approbation  at  the  time. 
There  was,  however,  one  exception;  Lord  Campbell  never 
could  be  brought  to  think  it  right.  In  the  case  of  Fleming 
V.  Smith  (r),  the  counsel  tor  the  applicants,  the  Attorney- 
General  Jervis  and  Sir  F.  Thesiger,  argued,  as  T  think, 
logically  from  the  decision  in  iioux  v.  Salvador,  tha(  notice 
of  ahand<mmeBt  ooold  not  be  in  any  case  required,  except 
where  there  was  something  which  could  be  done  by  the 
underwriters  in  consequence,  and  then  the  failure  to  give 
notice  of  abandonment  might  be  material  as  determining  the 
election  whi^  the  assured  had  whether  to  treat  the  loss  as 
total  or  not.  This,  as  I  have  already  stated,  is  what  I  con- 
sider to  be  the  law.  Lord  Campbell  was  of  a  dilbrent 
opinion,  and  in  his  opinion  says:  '  The  law  therefore  requires 
that  notice  shall  be  given  in  order  to  convert  a  constructive 
into  a  total  loss.'  But  though  that  was  his  opinion,  it  was 
not  the  judgm^t  <^  the  House  of  Lords.  Lord  Ootteuham, 
Chancellor  (and  Lord  Brougliam  concurred  in  his  opinion), 
carefully  puts  the  decision  exclusively  on  the  ground  that  the 
assured  had  in  fact  elected  to  treat  the  loss  as  a  partial  loss 
<ply.  This  studied  silmice  cm  his  part  may  prevent  us  from 
saying  that  ho  differed  from  Lord  Campbell;  but  he  certainly 
-  did  not  express  any  conettrreace  with  him! 

(§}  See  Mar.  In^.  Act,  1906,  s.  62,  mh^.  7.  In  Kaltonbach  .-v. 
Mackenzie  (1878),  L.  K.  3  C.  P.  D.  at  p.  474,  Brett,  L.  J.,  8uggest» 
that  even  whore  thei\'  has  been  a  sale  there  ought  to  be  notice  of  aban- 
donment, not  indeed  of  the  thin*?  sold,  but  of  the  proceeds.  But  there  is 
no  other  authority  for  thLi  view. 

(r)  1  II.  L.  Cas.  513. 
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a  wiwiat 


After  this,  in  the  Quem's  B^<^,  wh^  Lord  Campbell 
^u^t        was  Chief  J mtioe,  there  arose  ike  case  of  Knight  v.  Faith  («) . 

The  manner  in  which  that  judgment  came  to  be  delivened 
ivis  ¥617  peculiar.  There  was  a  very  hrief  case  stated  for  the 
dpinioii  of  the  Comt  of  QneeB's  B^eh.  On  the  statemoiits 
in  it  the  Court  came  to  the  conclusion,  as  stated  in  the 
judgment,  'that  slight  repairs  might  have  been  sufficient 
again  to  M  the  ship  for  navigation,'  and  the  Coort  said  (t) 
fh&t  though  tlie  ship  was  sold,  'we  are  of  opinion  that  as 
against  the  insurers  the  sale  is  not  shown  to  be  lawful/  On 
anch  faols  the  assured  eould  never  have  recovered  for  a  total 
loss,  even  if  he  had  delivered  all  possilde  notices  of  abandon- 
ment from  lirst  to  last.  Yet  the  Court  forced  the  counsel  to 
amend  the  case  hy  inserting  a  statement  that  no  notice  of 
abandiMiiiMiit  was  given;  and  i«onounced  an  elaborate  judg- 
ment on  a  point  whi<^  it  was  wholly  unnecessary  to  notice, 
except  for  the  purpose  of  recording  dissent  from  the  decision 
ol  the  Exchequor  Ghambor  in  Boux  t;.  Salvador.  It  should 
in  candour,  bowevsr,  bo  added  that  the  other  judges  of  the 
Court  joined  Lord  Campbell  in  this.  Still  I  tliink  that  tlie 
fact  that  a  judgment  was  not  necessary  for  the  decision  of 
the  case  befoie  the  Goofi  always  diminishes  its  authocity. 
And  I  tiiink  titat,  on  perusing  the  judgment  of  Knight  ff. 
Faith,  it  will  be  found  that  no  argument  is  produced  which 
bad  not  been  used  in  Boox  v.  Salvador,  and  that  no  new 
autlKMrity  is  produced  except  Lord  Gampbeirs  own  opinions 
in  Fleming  v.  Smith  and  a  passage  (u)  from  the  judgment  of 
Lord  Chancellor  Gotten  ham,  in  Stewart     Greenock  Marine 


j^gy^  1064.  It  is  clear  that  if  the  ship  reach  her  home  port,  or 

that  of  her  destination,  in  so  shattered  and  dismembered  a 
state  as  to  be  no  knger  a  ship,  but »  wreck,  the  aaauxed  may 

(#)  15  Q.  B.  649. 
(0  15  Q.  B.  657. 
(w)  2  H.  L.  C«a.  169. 

is)  L.B.  a  H.L.  81,  129,  130,  per  Blackburn,  J. 
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recover  lor  a  total  loss  without  notice  of  abandonment.  So 

too  if  she  be  wrecked  in  pieces  off  such  port,  so  that  nothing  destination  is 

but  hor  fragments  come  to  hand,  and  the  wreck  will  then  be  ab*o\ute  total 

a  salvage  for  the  benefit  of  the  underwriters.   If,  however,  ^^^^ 

her  planks  still  hold  together,  so  that  she  retains  the  shape  of  Pelton.  * 

a  8hif>,  though  wholly  irreparable  for  the  sea  again,  except  at 

a  cost  greater  than  her  value  when  repaired,  the  safer  practice 

would  appear  to  be  to  give  notice  of  abandonm^t;  if  fhat  be 

done  the  fact  of  her  being  brought  thus  disabled  into  her  port 

of  destination  will  make  no  difference  to  the  right  of  the 

assured  to  claim  a  total  loss.    It  was  so  held  m  Sfaawe  v. 

Felton  (y)  and  in  Allen  v,  Sugrue  (z);  and  the  law  as  to  tliis 

point  is  the  same  in  the  United  States  (a). 

If  the  as^snred  have  given  notice  of  abandonment  and  then  Bg^ct  of  sale 
orders  a  sale,  this  will  not,  it  seems,  operate  as  a  withdrawal  SiJStoMieiit 
of  his  notice  if  that  notice  were  justified  br  the  existing  facts, 
e.g.,  if  the  ship  is,  as  a  ship,  wholly  irreparable  except  at  a 
cost  greater  than  her  repaired  value  (b) .  At  ^  same  time  it 
must  be  added  that  such  a  course  on  the  part  of  the  assured 
personally  should  only  be  followed  under  very  exeq>tional 
circumstances. 

Perishable  goods  are  frequ^tly  insured  in  this  AbMOutototia 
oountry    foee  of  average,''  that  is,  with  a  stipulation  on  the  ^"^a^^" 

part  of  the  underwriter  that,  in  respe<.t  of  such  articles,  he 
will  be  liable  for  nothing  short  of  a  total  loss. 

Mence,  a  pmnt  that  has  very  ol^sm  axmm  is,  what,  upon 
articles  <ao  insured,  amounts  to  a  total  Joss?  Not  that  a  total 
loss  on  articles  so  insured  differs  at  all  from  a  total  loss  on 

(y)  (IMJl  ),  2  East,  129. 

(z)  (1H2S;,  Dans.  LI.  188.  See,  too,  Samuel  Boyal  Bxch.  Ass. 
Co.  (1828;,  S  B.  A:  Cr.  119;  and  Stewart  r.  Gieeaoek  Kar.  Ins.  Co. 
(1848),  2  il.  L.  Cas.  159;  a  case  which,  as  Lord  Truro  remarks,  seems 
8ome>\hat  in  advance  of  prior  deteniiinations."  Per  Lord  Truro,  in 
Scottish  Mar.  ins.  Co.  v.  Turner  (ISd*),  1  Maoqneen,  H.I*.Cas.  at 
p.  339. 

(«)  llal.t<.ii  c.  Union  Ins.  Co.  (1812),  4  Binney,  386.    Of.  2  FhiUifs, 
In-.  M.  1632. 

(6)  Allen  V,  Sugrue  (1828),  Dans.  A:  U.  188. 
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1066.  goods  not  so  insured.  As  Lord  Abinger  says,  "  Wiether  a 
hm  be  total  or  partial  iii  its  nature  must  depend  on  gt^neral 
poneiples.  The  memorandam  does  not  vary  the  mifia  upoa 
\\  hich  a  loss  shall  be  partial  w  total:  it  doee  no  BMfe  than 
preclude  the  indemnity  for  an  asc^tained  partial  loss  "  U\  • 
Two  oImm  The  OSMB  inaj  he  divided  into  two  classes:  1.  Where  the 
f  WhL  loBH  low  ^         P**<*  in  voyage,  so  tfiat  the 

tekesplMem  ,,^g  ^ever   arrive   at   their   destination.    2.  Where  tho 
the  voyage,    tiasined  ckims  to  recover  on  nq^^^ium  articles  urriying 
uil«lk.«Hh-iged.  IH 

M^duulnd  rogsrd  to  the  forme^MS  ol  oases,  the  follow- 


EMelaH.     ing  is  the  rule  esteblished  by  our  jiuispriul.^nee:— If  perwti- 
ahle  80od%  hy  imm  ^  sea-damage  sul^ered  in  the  cour8<>  of 
Hie  voyage,  are  neeeMarily  naiiiiFfied  at  some  intermediate 
port,  and  there  found  to  be  reduced,  cither  to  such  a  stale 
ol  abaoLote  pntddity  that  they  cannot  with  safety  be  re- 
shipped  iirto  ^  same  or  aay  o^er  vessel,  and  are  con- 
sequently then  and  there  thrown  overboaid;  or  to  sooh  a 
alate  of  rapidly  progressive  decay  that,  instead  of  being 
leahipped  and  foiwaided,  they  are  .necessarily  sold  at  the 
intermediate  port,  from  tiie  oertainty  that,  if  sMit  on  to  their 
port  of  destination,  their  spec  ies  itself  would  disappear,  their 
iomheeome  changed,  and  their  original  character  be  entirely 
kat  by  deeon^enldkMi  b^<»e  amving  thm:  in  s«ch  cases 
there  is  an  absolute  total  low,  within  the  meaning  of  the 
polioy,  on  the  goods  so  thrown  away  or  sold.  And  even 
thoni^  at  so^  farad  tennination  of  the  risk  (i.e.,  at  the 
time  of  the  sale  or  Itowing  ovwboaid)  the  gooda  wUy  stdl 
have  subsisted  in  specie,  this  will  make  no  difference,  the 
MSaWfiid  bauig  entitlBd  to  recover  the  whole  amount  of  the 
insnraBoe  witfaoat  nolioe  ol  abandoraieot,  and  the  under- 
writers to  the  benefit  of  any  salvage  that  may  i^imatdj 
come  to  hand  (d). 

(«)  Ber  Lodl  ftMiRg"  ^  «.  MniiMr  (ttli),  3  Biay.N.G. 

(4)  Jipmm  9.  B0««Mft  (1M>,  t  Bm,  k  PoU.  474;  CV>logaii  v. 
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1067.  The  rule  thus  estaUished  is  opposed  to  that  laid  down  mm.  mm. 


hy.sLord  Mansfi^  in  the  ease  of  Cocking  v.  Fraser,  which  Thbrule 
applied  the  more  ri-orous  construction  that  nothing  short  of  tSK^*** 
going  to  the  bottom  oi'  the  sea  (or,  in  his  Lordship's  own 
words,  "  absolute  destrudicHi  of  the  goods  hy  the  wr«&  of 
the  ship     could  amount  to  a  total  loss  on  articles  insured 

frei-  uf  average,"  even  at  an  intermediate  port. 

The  facts  of  the  case  were  as  fdlows: — ^Fish  was  insured 
free  of  average  from  Ne\\  foundland  to  the  ship's  port  or  ports 
oi  discharge  in  Portugal:  the  Portuguese  port  for  which  the 
cargo  was  destined  was  Figueira.    The  ship  on  h^  voyage 
encoutttei«d  such  bad  weather  that  part  of  the  lish  was  neces- 
sarily thrown  overboard,  and  she  was  obliged  to  put  into 
Lisbon,  where  the  remainder  of  the  fish  was  pronounced  to  be, 
as  it  in  fact  was,  of  no  valae  through  6ea-daraa»e.  The 
ship  did  not  proceed  from  T.isbon  to  Figueira  in  completion 
of  her  destined  voyage,  and  the  fish  was  not  forwarded. 
Lord  Mansfidd  held  that  the  loss  was  not  actually  total,  and 
that  flierefore  the  assured  on  fish  could  recover  nothing  (e> . 
"  What,"  said  his  Lordship,  "  is  a  total  loss?    A  total  loss  of 
the  thing  insured  is  the  absolute  desixucticm  of  it  by  the  wrodr 
of  ihe  ship.  The  fish  may  all  come  to  port,  though,  from  the 
nature  of  the  commodity,  it  may  be  putrid,  it  may  be 
stmking,  still,  as  the  commodity  specifically  remaim,  the 
underwriter  is  dist^arged." 

It  seems  better  to  consider  this  case  as  overruled  in  English  Cookm*  v 

Tendon  Ass.  Go.  (1816),  d  M.  &  S.  447;  Roox  v,  Salvador  (im^ 
3  Bug.  N.  O.  266  :  4  Scott,  1.  This  head  oi  aliwdiito  total  km  is  ail 
expresBly  recognised  in  the  Mar.  Ins.  Act,  1906,  the  wording  of  aeet.  57 
sub-sect.  1,  ante,  §  1043,  not  being  wide  enough  to  include  <he  cireaia- 
stances  of  the  cases  here  cited.   Poaail^ii:  similar  fact«  wonld  be  held  in 
constitute  a  constructiv©  total  loss,  under  sect.  60,  sub-sect.  1  (see 
note  (^o),  ante,  §  1043),  iu  respect  of  which,  by  virtue  of  aect.  62, 
sub-sect.  7,  no  notice  of  abandonment  need  be  given.   Unless  this  be  so 
the  result  is  that  such  euses  are  not  covered  by  the  definitions  in  the  Act! 
either  of  actual  or  of  constructive  total  losses.   These  definiti<m8,  how 
eTor,  need  not  necessarily  be  regarded  as  exhaustive. 

(tf)  Cocking  V.  Fraser  (1785),  Park,  247;  Marshall,  227;  Beneoke, 
Pr.  of  Indem.  270.   See  also  the  case  reported,  4  Dougl.  295. 


tare 
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ovraniled  in 


8«et.  1067.  law  than  to  endeavour  to  soppwfl  it  npaa  ite  im^  Kth  WP^" 

—   daUj  since  the  language  of  Lord  Mansfield  is  so  entirely 

moMgmm  aad  so  undoubtedly  opposed  to  the  rule  now 
understood  to  pfwdl.  It  waa,  indeed,  dissented  from  on  three 
several  occasions,  by  Lord  Kenyoa  (g),  Letd  Alwiby  (hh 
and  Lwd  Ellenborough(ij;  the  latter  of  whom  expressly 
tttd  tiiat,  "M  to  choose  between  the  two,  he  should 

incline  to  the  opimoii  of  Lofd  Ahmky  in  BysQii  v.  Bow- 
oroft  in  preference  to  that  of  Lord  Mansfield  in  Cooking.  V. 
iFwMwr** 


lAwl.  1M8.  In  the  United  Slirtw  the  case  ^a>okingv.Fiaber 

SSii^     was  for  some  time  considered  as  estoWishing  the  kw(fc). 

PkUl^  it  is  true,  writing  in  1854,  considered  that  there  was 
so  mneh  diserepwioy  in  the  decisions  as  to  justify  him  in 
adopting  the  contrary  view.  Parsons,  however,  in  18i>8, 
deciaied  it  to  be  "  well  settled  that,  if  the  goodt*  inanwd 
anife  «t  peii  ol  destination  existing  in  specie,  the  under- 
writers are  not  Kahle,  although  tbgr  afe  of  no  ^J^f^^ 
ever."  And,  similarly,  as  regards  damaged  cargo  whieh  does 
not  nKifo  at  the  port  of  destination,  but  is  sold  at  an  inter- 
mediate port,  he  onnridefed  the  true  doctrine  to  be  tb^^ 
article  was  in  such  a  condition  at  the  inimediats  port  that, 
by  the  exercise  of  reasonable  diligence  and  care,  it  oodd  be 
aKtied  to  Iho  fort  of  final  destination  so  as  to  reach  there  in 


(/)  Lord  Alvanley  conjecture  thlrf^         W0I*I  ^of 
case  of  Cocking^.  Fraser,  are  eo-ewW  i«  kjrge,  «jd  ftat  the 
fact  .as.  not  that  the  cargo        in         •  Mm  make  it 

•  in  nr««rve  it  bilt  w»s  orfv  •©  mwA  damaged  as  not  to 

impossible  to  P^^'''' ^^^J^TT^  J^^^  iw«»  v,  llo«r- 

be  worth  carrying       to  the  pert  «ff  iuKlMliFir  ow» 

oroft  (1803),SB.*P.47«. 

(«)  Jm  BwmH  «.  KfMiiigtoii  (1797),  7  T.  k-/^^- 

(i)  Dm  tr.  B«r«trft  (1808),  3  B.  &  P.  47o,  47t. 

(0  UclgMi  t'.  London  Ass.  Co.  (1&16),  5  M.  &  S.  f >• 

too?j^^r««^  (U»6>,  1  C<«.a«i.  71,  185  (C.A.);  [18%] 

1  Q.  B  123 

(*)  8  Kent,  Oom.  29o.    S..  al^  Saltu.       O--/-'  f  '^^^'^^ 
14  Tolins  N  Y.  138;  Maroan       T.  S.  Ins.  Co.  (1814),  3 
€.  R. IS  ;  Neilson  ..  Columbian  InB.  Co.  (1806),  S  C^,  l»;  PMIUp., 
J.  n«7;  iParsons,  vol.  ii.  pp.  102— 1«6. 
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specie,  although  it  might  be  worthless,  the  loss  would  be  but  list.  mWL 
partial,  but  oth^rwiae  if  it  would  not  arrive  in  specie."  The 
authorities  were  reviewed  in  1870  by  the  New  York  Commis- 
sion of  Appeals  in  the  case  of  Wallerstein  v,  Columbian 
Insurance  Co.  (/),  in  which  case  the  Court  ptonouneed  in 
Ifefour  of  the  view  suppcnrted  by  Phillips  and  the  more  modern 
English  decisions,  and  against  the  narrow  doctrine  laid  down 
by  Lord  Mansfield  in  Cocking  v.  Fraser. 

1069.  The  fdybwing  are  some  of  the  English  cases  whi<^ 
iUnsteate  the  tendency  to  relax  the  extreme  rigour  of  Lord 
Mansfield's  rule: — 

A  cargo  oi  firuit  insured  "  §m:M  average  *'  from  Cadiz  to  nmm  fruii. 
Lisbon  was,  in  consequence  of  tempestuous  Aveather,  iiocos- 
sarilr  carried  into  Santa  Cruz  (an  intermediate  port),  where  it 
was  found  to  be  so  much  damaged  by  sea  water  that  it  had 
become  rott^,  and  stunk  to  such  a  degree  that  it  was  neces- 
sarily thrown  into  the  sea.    The  Court  of  (^mraon  Picas  held 
that  the  assured  might  recover  for  a  total  loss  without  giving 
notice  of  abandiaaiei^  (m).   Lord  Alvanky  said:  "  In  this  «  Aimiidia- 
case  it  is  found  t&at  the  necessity  "  (for  throwing  tho  carcjo  faction -i^S 
overboard)    arose  from  sea  water  shipped  during  the  course  J^***® 
of  the  voyage,  and  that  the  commodity  was  in  such'  a  state 
that  it  could  not  be  suffeted  to  remain  on  board  consistently 
wi<^  the  health  of  the  crew.  In  consequence  of  this  necessity, 
therefore,  the  commodity  was  annihilated  by  being  thrown 
overboard.    Had  it  not  be^  so  annihilated,  it  would  have 
beMi  annihiiated  by  putrefaction;  and  is  it  not  as  much  lost 
to  the  insured  bj  being  thrown  overboard  as  though  the 
captain  had  waited  till  it  arrived  at  complete  putrefaction 
**  I  never  have  understood  diat  the  underwrites  insure  fish 
and  other  articles  against  no  perils  which  do  not  end  in  a 
total  annihilation  of  the  commodity"  (»). 

In  the  n^t  ease  a  cargo  of  wheat  insured,  *'free  of  Partof cargo 

of  wiie^ 

(m)  Dywa     Bonroioft  (1808),  8  B.  &  P.  474. 
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M  putrid 
at  Ml 


mn  absolute 
total  loss 
«f  tMh  part. 


ftfeiage^"  from  Quebec  to  Teaenffe  was  oaptured  md  re- 
away  mf^nmif  tad  mnM  hj  ike  imptai  mto  Bmiiida»  wlMee» 

a  searcitT  prevailing,  an  embargo  was  pat  on  the  wheat.  In 
order  to  repaii*  the  ship,  the  cargo  permitted  to  be  un- 
UMded,  and  tbe  whole  was  aeoordanglj  knded*  exoept  shout 
600  biMhds,  which  wm  found  to  he  in  wfk  a  fliale  ffom  ike 

sea  water  that  the  magistrates,  out  of  regard  to  the  public 
health,  ordered  them  to  be  thrown  into  the  sea.  As  to  this 
put  of  the  case,  the  Gbmt  of  King's 'B^ieh  intimated  a  strong 
opinion  (though,  as  notice  of  abandonment  had  in  fact  been 
given,  the  point  did  not  directly  arise  for  their  decision)  that 
theie  was  an  abeolute  total  loss  on  the  wheat  thns  thrown 
into  the  sea.  Lord  EUenborough  said:  "Omsidmng  the 
contract  of  insurance  as  a  contract  of  indemnitj,  it  surel^y 
cannot  be  less  a  total  loss  because  the  commodity  subsists  in 
spedeif  itsnhflislBODljin^fonnof  anoisanee.  l%m  is 
a  total  loss  of  the  thing  if  by  any  of  the  perils  insured 
against  it  is  rendered  of  no  use  whatever,  though  it  may 
nol  he  eoAtitj  annihiktod  '*  (o). 


Foation 
established 
bj  Boux  V. 
Salyador. 


1070.  The  caoe  of  Boux  i;.  SolvadiNr,  which  is  now  the 

leading  authority  on  the  subject  in  our  jurisprudence,  goes 
farther,  and  shows  that  i£  the  goods  thus  necessarily  landed 
at  an  intemedkle  port  in  a  sea-damaged  state  are  sold  in  the 
market  there,  from  the  certainty  that,  if  reehipped  and  s^t 
on  to  their  port  of  destination,  thej^  wiU  inevitably  perish 
beiiife  Mxmng  Aera  bj  the  peooess  of  patrefaotion;  in  such 
ease  the  assufed,  who  receives  inteUig^Mse  at  one  and  the 
same  time  of  the  loss  and  the  sale,  may  recover  as  for  a 
total  loss  without  notice  of  abandonment^  although  the  goods 
at  the  tiM  ol  nle  alUl  wibrigled  m  wpeme  and  oommiiided 
a  price  in  the  markets  of  the  intermediate  port  as  and  for 
what  they  were  described  as  being  in  the  policy,  it  being 

(o)  Oologan  v,  London  Ass.  Co.  (1816),  5  M.  &  S.  447,  454,  455. 
This  case,  in  so  far  as  it  may  be  considered  an  authority  for  the  x)Osition 
that  there  can  be  a  total  loss  of  part  of  a  cargo  of  memorandum 
articles  shipped  and  insured  in  bulk,  is  now  oyernil«d  by  Balli  v, 
Jansou  (1866),  6  £.  &  B.  422;  26  L.  J.  Q.  B.  800. 


CHAP.  VJ.J    ACTUAL  Oli  ABSOLUTE  TOTAL  LOSS. 


always  understood  that  the  proceeds  of  the  sale,  when  they  Wtm 
opum  to  hand,  are  a  salvage  for  the  benefit  of  the  underwriters . 

Hides  valued  at  1,117/.  in  the  policy,  and  insured  ''free 
of  average  "  from  Valparaiso  to  Bordeaux,  were  neeessarily 
landed  in  order  to  e^Mur  the  ship,  and  were  then  found  to  be 
in  a  state  of  incipient  putrefaction  occasioned  by  moisture 
from  a  leak  in  the  ship.  As  this  putrefaction  could  not  be 
stopped  by  any  means  practicable  at  iUo,  and  the  hides  wouM, 
hy  the  progress  of  putrefaction,  have  lost  the  character  of  hides 
before  they  arrived  at  their  destination,  they  were  sold  at 
Rio  for  the  gross  sum  of  273/.  as  hides,  for  the  purpose  of 
be^ig  tanned,  and  wme  so  tanned  by  the  purchasers. 

Tke  ship  was  subsequently  repaired,  and  proceeded  to 
Bordeaux  with  the  rest  of  her  cargo;  the  assured,  who  had 
ijeceived.  at  the  same  time  notice  of  the  loss  and  die  Sale, 
brought  his  aoticm  as  for  a  total  loss  without  having  given 
notice  of  abandonment.  The  Court  of  Exchequer  Chamber, 
reversing  as  to  this  point  the  judgment  of  the  Court  of 
Cbmnum  Pleas,  held  that  this  was  an  absolute  total  loss,  for 
which  he  was  ^titled  to  recover  (p) . 

1071  The  principles  upon  \^  hich  the  Court  of  Exchequer  Qrounds  of 
Chamber  proceeded  in  thus  deciding  are  admirably  stated  by 
Lord  Abinger  in  giving  the  jndgmmit  of  the  Court—a  judg- 
ment which  should  be  attentivdy  studied  by  all  who  desire 
to  know  the  present  state  of  our  law  on  this  much  litigated 
point.  Without  restating  here  what  ought  to  be  read  at 
krge  in  the  rep^,  it  will  be  sufficiwit  to  say  that  the  main 
point  of  decision  was  this-^that,  owing  to  tlie  perils  insured 
against,  it  had  become  impossible,  when  notice  of  loss  was 
first  received,  for  either  the  assoied  or  the  nnderwriter  to 
procure  the  arrival  of  ike  hides  according  to  the  terms  of  the 
policy. 

In  the  case  before  us,'*  said  his  Lwdship,  "  the  jury  have  Judgment 
found  that  the  hides  were  so  far  damaged  by  the  perils  of  the  ^i^r 
sea  that  they  never  could  have  arrived  in  the  form  of  hides. 


(p)  Ronx  V.  Salvador  (1836),  3  Bing.K.O.  286;  4  Scott,  1. 
A. — ^VOL.  II.  3^ 


fci^  tfl.  By  the  process  of  fermentation  and  putrefaction  which  had 
commenced,  a  total  destruction  of  them,  before  tlieir  arrival 
alllieir  poft  oldfistiBation,  bmme  as  inefitabk  as  iii^ey  had 
hem  oast  into  the  sea  or  consumed  by  fire.  Their  destruction 
not  being  consummated  at  the  time  they  were  taken  out  of 
the  vessd,  they  became  in  that  state  a  salvage  fmr  the  benefit 
of  ^  ]Mffty  who  was  to  sostain  the  loss,  and  were  accordingly 
sold;  and  the  facts  of  the  loss  and  sale  were  made  known 
at  the  same  time  to  the  assured.  Neither  he  nor  the  uodar-' 
wfileni  eonld  at  that  time  eoceteise  any  control  over  (hem,  or 
hy  any  interference  alter  the  consequences.  It  appears  to  us, 
therefore,  that  this  was  not  the  case  of  what  has  been  called 
a  oonslniotive  total  loss,  hat  of  an  absolute  total  loss,  ol  the 
goods:  they  eoald  nemr  arrive;  and,  at  die  same  mmnent 
when  intelligence  of  the  loss  was  received,  all  speculation 
was  at  an  end.*' 

ffis  LmMip  then  enters  into  ^e  question  whediw  tlie 
iMi  of  tiie  goods,  as  in  (his  case,  subsisting  in  specie  at  the 
time  of  sale,  and  being  in  fact  sold  as  hides,  ought  to  make 
any  differraoe  as  to  the  neoeeBky  ol  giving  notieeof  abaadoa- 
meni;  hm  LenMiip  deddes  diat  nodes  of  abandonment  is 
no  more  necessary  in  this  case  than  it  would  have  "been  "  if, 
instead  of  being  sold  in  specie,  the  hides  had  actually  changed 
Urair  lom  md  hem  sold  as  mannro,  or  ashes  "  (q\  in 
whaxh  ease  his  Lordship  assumes  it  as  an  undoubted  point 
that  no  notice  would  be  requisite  (r) . 

In  either  ease  sack  sale»  h^mh  justified  hf  moe&t^  and  % 
d«e  vsgttd  to  the  iatsrosts  of  all  parties,  is  made  for  die 
benefit  of  the  party  who  is  to  sustain  the  loss;  and  the  net 
amount  thereof,  after  deducting  the  chaiges^  heeomoB  mxmey 

(f)  S  Bii«.  H.  C.  28S.   JU  to  tiie  liar.  Ins.  A»t,  1906,  see  ante, 
f  ItM,  Mto  (If). 

(r>  Tkm  mmmviag  Im  Ike  wtgt^  a  «mb  pat  fej  Bneeke;  "fcp- 
fOM  ftdi  ^vskwd  «t  100?.  to  sell  for  II.  m  mtam^z        iUi  Ue  »  valw 

so  as  to  exoomle  the  onderwiiter?     Pr.  of  IndkBi.  S7$,  note.  GlMtt- 
oellor  Kent  answers  the  bum  eaae  abo  in  the  negative,         the  esife 
wta  of  no  value  as  fish,  er  ia  mektm^fhAm  ef  tibe  "t^UsbI  *  Gtm 
ivl.  iu.  p.  296,  n.  (a). 
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Jiad  and  received  to  the  use  of  the  underwriter,  upon  payment  Sect  1071. 
hj  him  of  a  total  loss. 

Following^  the  principle  of  this  decision  it  was  held  by 
the  Queen's  Bench  Division  that  where  a  cargo  of  coals, 
'damaged  hy  sea-water  im  the  course  of  the  voyage,  was 
uttkiaded  at  a  port  of  refuge,  and,  being  found  in  a  state 
that  involved  great  danger  of  spontaneous  combustion  if 
again  put  on  board  ship,  was  necessarily  sold  where  it 
lay,  thm  was  a  totd  loss  witibin  the  pdiky  without  notice 
4>f  abandonment  (s) . 

1072.  It  must,  however,  very  carefully  be  borne  in  mind  No  amount  of 
that  no  degree  of  loss  in  bulk,  deterioration  in  quality,  or  ^fthl^ 
depreciation  in  value,  will  en'title  the  assured  to  put  an  end  eid*t^''t£e* 
-to  the  adventure  and  recover  a  total  loss,  without  notice  of  adventure 
:abandonment  (t)y  on  goods  warranted  free  of  average,  unless  totaHoS^'  * 
rsuch  damage  involves  their  total  destruction  in  specie  («),  JwSLent, 
either  actual  m*  inevitable.    If  the  commodity  can  be  for- 

J  J       .  damage 

warded  to  its  port  of  destination  with  any  reasonable  prospect  involves  their 
.of  arriving  there  in  specie  however  dama^ied,  the  assured  tion  in  upeeie. 
who  has  failed  to  s^d  it  on,  or  sold  it  at  an  intermediate 
^ffcxty  cannot  recover  as  for  a  total  loss,  at  all  events,  without 
notice  of  abandonment. 

Wheat,  valued  at  l,00di.,  was  insured,  free  of  mettsge," 
from  Waterford  to  Liverpool.  The  ship,  on  going  down  the 
river  from  Waterford,  struck,  and  was  run  aground  to  prevent 
Tier  sinking,  in  a  j^aoe  where  h^  hull  was  completely  under 
we/tMt  at  every  high  tide.  Aboirf;  a  mm!&t  alter  <^e  stranding 
the  wheat  was  got  out  much  damaged:  one-third  of  it  was 

(«)  Saunders  v.  Baring  (1876),  34  L.  T.  N.  S.  419. 

(<)  A  constructive  total  loss  might  be  recovered  by  giving  proper 
notice  of  abandonment,  if  it  could  be  shown  that  goods  in  their  damaged 
state  could  not  be  forwarded,  and  that  ike  cost  of  oonditioning  would 
•exceed  their  value  when  conditioned. 

(m)  The  ezpression  "in  specie is  to  be  understood  in  a  business 
mam.    Oooii  aniving  in  an  onmeTOhantable  condition  are  considered 
io  hmve  krt  tiieiff  gpe^,  aU&oiigh  tliey  may  not  have  changed  to 
.anytliiiig         aad  eaanol  lie  said  io  have  oeaaed  to  e^st.  Ai&r 
Blmidail  (1W>,  1  Cbia.  Cm.  71,  m  (G.  A.);  [IB96]  1  Q.  B.  m 
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thrown  away  as  whoHy  useless;  the  other  two-thirds  were* 
kiln-dried,  and  might  have  been  sent  on  to  Liverpool  and  sold 
there;  insteacl  of  this,  however,  ^ey  were  sold  at  Waterfoid 
lor  ahoat  250Z.  gross,  and  901.  net.  Lord  Ellenhorongh  held 
that  the  assured  could  not  recover  for  a  total  loss  on  the  wheat, 
without  notice  of  abandonment,  because  it  might  have  been 
tent  on  to  Its  port  of  deetinaticm  in  a  ndeahle  state  m 
wheat  (a;). 

Tobacco  and  sugar  were  insured,  "  free  of  average,"  fioni^ 
HdiigoliMid  to  London.   Jost  off  H^gdand  tibe  ship  wa» 

wrecked,  but  the  tobacco  and  sugar  were  got  ashore  there  and 
saved,  though  in  a  very  damaged  state;  the  sugars  having 
been  mostly  washed  out  of  the  hogsheads,  and  the  tobaooo 
(aeooiding  to  the  statement  of  ^  plaint^s  eounsel)  ratirelj 
spoiled  by  sea-water,  so  as  to  be  worth  nothing  at  all  to  the 
assured.  The  Court  of  King's  Bench  unanimously  held  that 
the  assured,  although  he  had  i^ven  notioe  <tf  alM^donmait, 
eould  not  recover  for  a  total  loss  (y) .  Lord  Abinger  remarks 
on  this  case  that  "  the  tobacco  and  sugar,  though  damaged 
by  the  sea,  was  in  the  hands  of  the  shippers  a^  Heligoland;; 
and,  as  stated  hy  Lord  Kllenhorough  in  his  judgment,  imr 
an^lhing  that  appeared,  might  have  been  forwarded  to  their 
port  of  destination  "  (z).  Lord  Abinger  probably  spoke  from 
reodlecti<m  of  iHiat  had  been  said  by  Lord  ^toboiodgh  in 
his  own  hearing,  for  nothing  of  the  kind  appears  "in  the 
printed  report,  which  is,  however,  very  brief. 

1073.  Fifty-four  hogsheads  of  sugar  wsse  insnrod,  "  free 
of  avmge,"  fmn  GottMiburg  to  Stndsund.  At  Copenhagen^ 
in  the  course  of  the  voj^age,  the  ship  was  stranded  and  bilged . 
Every  one  of  the  fifty-four  hogsheads  was  saved  from  the 
sea,  and  in  every  hogriiead  there  were  some  loaves  of  sugar 
left,  though  the  total  quantity  of  sugar  saved  out  of  the 

(x)  Anderson  v.  Boyal  Exch.  Ass.  Go.  (1805),  7  East,  SS.  See 
Cnnningham  v.  Marit.  Ins.  C5o.,  [1899]  2  ir.  R.  25-7. 

(y)  Thompaon  v.  Royal  Exoh.  Ass.  Co.  (1812),  IS  Eeai,  214. 
(2)  3  Bing.  N.  C.  280. 
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whole  fifty-four  hogsheads  was  little  more  than  enough  to  Sect.  1078. 
fill  one:  seventy  of  the  loaves  were  saved  dry.    The  jury 
found  that  diis  was  not  a  total  less,  ohviously  because  a 

portion  of  the  cargo  was  saved  in  a  saleable  state  as  sugar, 
and  might  as  such  have  been  sent  on  to  its  port  of  destina- 
tion, and  the  Court  of  Common  Pleas  agreed  with  this 
finding  (a) . 

The  same  principle  A\as  applied  in  the  following  case: 
Eighty-one  hales  of  waste  silk  were  insured,  valued  at^ 
2,245{.,  free  of  average  from  Leghorn  to  Liverpool."  The 
ship  was  compelled  by  stress  of  weather  to  put  into  Gibraltar 
for  repairs,  and  her  cargo  was  necessarily  unloaded.  Some  of 
the  bales  were  found  to  be  much  damaged  by  salt  wi^,  and 
were  consequently  sold  at  Gibraltar  "by  the  master,  in  the 
exercise  of  what  the  jury  found  to  be  a  reasonable  discretion 
and  such  as  a  prud^t  uninsured  owner  would  have  display^, 
but  not  one  of  the  bales  was  so  damaged  as  to  make  its 
whole  contents  useless  for  any  mercantile  purpose.  All  the 
silk  might,  at  a  reasonable  and  moderate  expense,  have  been 
pot  in  a  ocmdituNi  to  be  brought  home  by  another  vessei,  and 
some  of  it  was,  in  fact,  brought  home  to  England  and  sold 
as  silk,  though  in  a  very  deteriorated  state;  the  Court  of 
Common  Heas  hdd  that  this  was  not  a  total  loss^  and 
oonsequentiy  diat  tiie  underwrite  weare  not  \khle{b). 

1074.  Bo  much  for  the  liability  of  underwriters  in  respfsct  The 
of  goods  wmrruitod  "  fiee  of  avmge  "  f or  a  total  loss  by  the  ^^^^ue,^ 

perils  insured  against  in  the  course  of  the  voyage,  i.e.,  before 
the  arrival  of  the  goods  at  their  port  of  destination.    If,  sea-damaged 
however,  they  do  so  arrive  at  their  port  of  destination.  Lord  SS^Ly 
Abinger  admits,  and  the  following  cases  show,  that  "  if  they  JhS^port 
remain  in  specie  (c),  however  damaged,  there  is  not  a  total  of  destiiiation. 
loss,'*  and  consequently  the  underwriter  is  exonerated. 

(a)  Hedburgh  v.  Pearson  (1816),  7  Taunt.  15i. 
lb)  Navone  v.  Haddon  (1850),  9  C.  B.  30. 

(r)  As  to  the  meaning,  however,  of  "  in  specie,"  see  Asfar  v.  Blun- 
dell,  infra,  §  1076.  The  expareeudoii  used  in  sect.  57,  sub-sect.  1,  of 
ibe  Mar.  Ins.  Aot,  1906,  is  tiiat  the  goods  most  be  "  so  damaged  as 
to  eease  to  be  a  tbing  of  tbe  kind  insared." 
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Sect.  1074^     Lee,  C.  J.,  indeed,  at  Nisi  Prius,  before  the  introduotioa. 

®^  memomndom  into  English  policies,  se^  to  haye  held 
tk^t  where  perishable  goods  arrived,  but  so  damaged  by  the 
perils  of  the  sea  as  to  realize  on  sale  less  than  the  freight,  this 
was  a  total  loss  (d).  But  this  case  most  now  be  deemed  to  be 
ovmnkd  by  the  nnmeroas  cases  in  which  the  point  has  heea 
otherwise  determined,  and  uniformlj  in  the  same  way. 

1075.  Thus,  where  fniit  was  insured,  "free  of  average," 
from  Lisbon  to  London,  and  arrived  at  the  latter  place  so 
damaged  by  the  perils  insured  against  as  to  have  lost  80  per 
emt,  in  v«lne,  Lord  Kenyon  held  die  underwriters  not  to  be 
liable.  "  The  cargo,"  said  liis  Lordship,  "  arrives  at  its  port 
of  destination;  and  though  it  is  good  for  very  little,  yet  it 
has  in wiahly  been  hdd  that  the  voyage  mfMt  mth&c  be  lodt, 
or  the  cargo,  if  it  be  erne  of  those  mentioned  in  the  memo- 
randum, he  wholly  or  actually  destroyed,  to  entitle  the 
assured  to  recover  "(e). 

In  this  case  it  seems  thi^  the  frait,  being  neither  physically 
destroyed  nor  totally  extinguished  in  value,  was  still  fruit 
and  saleable  as  such,  though  at  a  very  reduced  psice. 

So  ^hm  a  cargo  of  peas,  warranted  free  of  average, 
reached  its  port  of  destination  so  damaged  as  to  produce  only 
ome-fourth  of  the  freight,  which  became  due  on  their  arrival, 
the  defence  set  up  was  that  if  goods  arrive  in  the  market  to 
whkh  they  aie  deituMd,  th^,  thoogh  a  loss  equivalent  to  a 
total  loss  may  have  happened  on  them,  the  underwriters  are 
not  liable,  and  the  jur^-  according!  \-,  under  the  direction  of 
Lord  ManafiaM,  foaiid  for  the  daf^idant  (/). 

H«re,  again,  the  peas  seem  to  have  been  sold  as  peas,  and 
therefore  were  not  totally  extinguished,  either  in  specie  or  in 
value. 

1070.  Bice  wa«  insured,  "free  from  average,"  from 
Charleston  to  Liverpool;  the  ship  after  arriving  within  the 

(d)  Boyfield  v.  Brown  (1737),  2  Str.  106o. 

(e)  M'Andrews  v.  Vaughan  (1793),  1  Park,  252. 
(/)  Mason  v.  Skurray  (1780),  1  Park,  Ins.  253;   1  Marshall,  Ing. 

S18,  219. 
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limits  of  the  port  pi  Liverpool  took  the  ground  while  SMt.  JATA. 
endeavouring  to  get  into  the  dock  gates  there,  filled  with 

water  and  became  a  Avreck;  the  rice  was  taken  out  of  her  in 

small  craft,  as  she  laj,  and  sold  in  Liverpool  for  972/.,  the  ^ 

freight  amounting  to  1,762^.    This  was  held  not  to  ampimt 

to  a  total  loss  on  the  rice  {g).    Lord  EUenborough  said:  "  1 

think  it  quite  clear  that  this  is  a  case  of  particular  average, 

and  not  of  total  loss.    There  has  been  an  arrival  of  the  ship 

with  the  goods  at  their  destination — the  voyage  has  been 

performed,  and  the  goods  have  come  into  the  hands  of  the 

consignees;  it  appears  that  the  rice,  which  was  said  to  be 

totddlj  lost,  did  ptoduce  9722."  (h).    "  Though  damaged;*'  as  BemukB 

Lord  lAbinger  observes,  "  it  was  delivered  to  the  consignees,  ^ibingi. 

and  in  a  saleable  state  as  rice"(^). 

The  words  lastlj  cited  from  Lord  Abing^s  obeervatioili  0oo^ 

are  of  importance.    It  is  now  established  in  England  that  ul^^^^t*"' 

goods  which  on  arrival  are  unmerchantable,  and  incapable  condition* 

BIB  not 

of  being  used  for  the  purposes  i(a  which  goods  of  their  considered  to' 

species  are  ordinarily  used,  are  not  considered  to  have  arrived  hT^^^.^ 

in  specie,  although  they  may  be  still  recognizable  and  may 

not  have  lost  their  shape  and  outward  appearance,  and  may 

not  have  changed  to  anything  else.    In  Asfar  v,  Blundell 

the  "  Govino  '*  was  sunk  in  the  Thames  with  a  cargo  of  dates 

on  board.    The  dates  remained  for  three  tides  under  water, 

and  when  reoov^ped  w^  found  to  be  saturated  with  Thames 

water  and  sewage,  and  to  have  suffered  from  fermentation 

and  putrefaction  so  as  to  be  unfit  for  human  food.    They  ' 

were,  however,  sold  and  exported  for  purposes  of  distillation, 

and  were  never  unrecognizable  as  dates.  Under  these  cirenm- 

stances,  Mathew,  J.,  held  that  the  goods  had  not  arrived  in 

specie  within  the  true  meaning  of  the  expression,  or  in  such  a 

(g)  Glennio  v.  London  Ass.  Co.  (1814),  2  M.  &  S.  371. 

(A)  Glenni©  v.  London  Ass.  Co.  (1814),  2  M.  cSi  S.  37G.  The  case 
of  Boiler  v.  Christie  (1806)  (insurance  on  1,950  boxes  of  soap),  cited 
in  2  M.  M  S.  374,  is  not  law.  See  tlie  English  authorities  here  collected, 
and  the  Unitod  States  ease  af  Kareaa  v.  United  States  Ins.  Go.  (1814), 
8  Wadi.C.G.R.  2M;  2  PhiUipe,  Ins.  s.  179», 

(f)  la  Boos  1^.  Salvador  (ISM),  $  Bing.N.O.  280. 
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condition  as  to  entitle  the  <mmero  tofroght  my  o^nioii,'' 
fc®  "  tiie  dates  were  ket.  They  were  not  merchantable  or 
capable  of  being  used  as  dates.  They  had  become  a  mass  of 
vegetable  matter  in  a  state  of  decomposition;  their  nature 
had  bem  wholly  changed.  The  snggestioii  df  the  def ^Mhmts 
that  total  destmetifm  of  the  dates  was  necessary  to  disentitle 
the  charterers  to  freight  may  derive  some  support  from  Cock- 
ing y.  Fias^,  but  it  is  <dearly  not  the  law.  ^The  destmcticm 
irf  the  mmhantable  charaetw  of  the  goods  to  the  extent  dis- 
closed by  the  evidence  is  sufficient  to  take  away  the  right  to 
freight  in  accordance  with  the  principle  of  the  decisions  in 
Dakin  v.  Oxley,  Boux  v.  SalTad<Hr  and  Duthie  v.  Hilt<»  *XJc). 

?  i:*^T  1®77.  Some  of  the  earlier  derasions  of  the  Am«rk»n  Courts, 

proeeediDg  upon  the  genml  principle  that  nothing  short  of 
absolute  destruction  will  make  a  total  loss  on  memorandum 
articles,  if  they  arrive  at  their  port  of  dostinationy  a]^[»ear  to 
hafe  adopted  tiie  role  in  Oocidng  17.  Fraser  in  all  its  severity, 
and  go  beyond  Avhat  is  now  accepted  as  the  law  of  this 
country.  Thus,  where  corn,  insured  "free  of  average/' 
airiyed  in  a  putrid  rtate  at  its  port  ol  des^ia^flii,  the  Judge 
at  'Nid  Prios  tM  the  jury  "  that  if  it  was  so  much  damaged 
as  to  have  become  of  no  value  for  the  nutriment  of  man/' 
the  underwriters  were  liable  as  for  an  actual  total  loss.  But 
the  Oomrt  in  bane  held  this  a  misdirection,  saying  "  that  so 
long  as  the  com  physically  existed  there  could  not  be  a  total 
loss  on  account  of  damage  merely;  although  it  was  good  for 
nothing,  the  inaiom  were  not  liable  "  (I),  We  have,  how- 
ever, already  pointed  out  that  ^e  American  decisions  and 
opinions  on  this  subject  have  been  by  no  means  uniform,  and 
that  in  a  more  recent  case  the  correctness  ol  this  decosuMi  has 


ill 

t 

ml 

(*)  AmUx  v.  BhaM  (I8W),  1  Gom.  Om.  71;  aflmed  ia  G.  A., 
IM.        [ISM]  10.  B.  m. 

(0  Ncam  9.  CUvmbiaii  Im.  Od.  (1805),  3  Gsines,  108,  dtod  % 
^nmfB,  Im.  t.  1707. 

im)  Ante,  $  1018.   See  WaUentein  v,  GdnmlwHi  Int.  Cb.  (1870), 

'%!^  IS*  Sl9^e 
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1078.  In  France,  before  the  introduction  of  the  Cbde  de  Sect.  1078. 
Ck>mmerce  of  1807,  when  actual  total  loss  (perte  entiere)  was  3.  Law  of 
by  the  Ordonnance  de  la  Marine  made  a  ground  of  abandon- 
ment on  perishable  goods  (n),  the  question  was  vehemently 
ddbated  wheth^  sueh  a  case  of  actual  total  loss  oould  ever  be 
said  to  arise  when  the  goods  arrived  in  specie  at  their  port  of 
destination.    Emerigon  was  decidedly  of  opinion  that  it  Opinion 
OQukl  not.    "  I  have  already  spoken,"  he  says,  "  of  the  ease 
in  which  a  cargo  of  wheat  arrives  in  port  almost  ^tiiely 
rotten:  I  now  add  that,  even  if  it  arrive  entirely  so,  that 
is  not  such  a  case  of  total  loss  as  to  justify  an  abandon- 
ment "  (o)^   Valin  (p)  and  Pothier  (q)  indined  to  the  less  of  Valiiiaad 
rigorous  intei-pretation ;  and  the  latter  even  considered  that 
the  loss  might  be  total  within  the  meaning  of  the  46th  Article 
of  the  Ordinance  if  the  goods  were  damaged  to  half  their 
value. 

The  French  tribunals,  before  the  Code  de  Commerce, 
appear  invariably  to  have  supported  the  more  rigid  constmo- 
tion  of  Emerigon,  that  there  can  be  no  total  loss  on  perishable 
goods  unless  there  has  been  an  entire  privation  or  absolute 
destruction  of  them  in  their  nature  and  essence  (de^tructim 
totide  des  effets  assurSs  dans  lew  nature  et  essence)  (r). 

From  a  review  of  all  these  authorities  it  plainly  appears  Result  d  the 
that  no  degree  of  damage,  howevar  great,  can  amount  to  an  ^^'^^ 
absolute  total  loss  on  perishable  goods  warranted  free  of 

average,  if  they  arrive  in  specie  at  their  port  of  destination ; 
in  other  words,  the  mere  fact  of  their  so  arriving  precludes  all 

(»)  Old.  de  la  Marine,  tit.  vi.  des  Abb.  art.  48. 

(o)  Emerigon,  c.  xTii.  s.  2,  p.  21i.  If.  Estraiigin  dissenlB  lioiii 
iSaia  opinion.  "This  doetrine,"  he  says,  **»  B.t  variance  with  iHiat 
Emerigon  himself  has  advanced  a  little  before,  viz.,  that  a  thing  is 
destroyed  when  it  has  ceased  to  exist  in  specie."  He  adds,  "  if  wheat 
has  become  manure  it  certainly  can  no  longer  be  said  ■to  exist  in  speeie.*' 
(Si  lo  bl^  est  devenu  f  umier  il  n'est  eertainement  pins  dans  son  essenoe.) 
!^rangin,  note  to  Pothier,  d'Assurance,  428. 

(p)  Comment,  on  Ord.  tit.  vi.  art.  46,  vol.  ii.  p.  342,  ed.  1829. 

(^q)  Pothier,  d'Assurance,  No.  121. 

(r)  See  Estrangin's  edition  of  Pothier,  in  Appendix,  p.  419 — 429, 
<d.  1810. 
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.■•ct,  107a  inquiry  into  the  extent  of  the  damage  they  have  sustaiaed, 
and  entirely  diaehaxgea  the  underwriter., 

Good"  107t.  In  this  context  a  question  was  raised  by  Arnould  (,s) 

in  bulk,  but  as  to  which  it  is  conceived  that  even  before  the  passing  of  the 
JilSiJJ^^*^  Marine  Insurance  Act,  1906  (t)  there  was  no  kind  of  doubt, 
p^^e  Oieir  nanwly,  wfaeO^,  if  the  goods  arrive  at  thdr  port  of  destina- 

iteMv,  are  tion  in  such  a  state  that,  in  the  language  of  Lord  Abinger, 
an  abscdvlB      n  •       •     ij»   i        t  or 

totellMk  tne  species  itseit  has  disappeared,  and  the  goods  have 
aaramed  a  new  Imm,  losing  all  their  original  character  "  (w) 
— ^if,  in  faet,  they  arrive,  in  the  words  of  Lord  Alvanley, 
"  annihilated  by  putrefaction  "  (x) — the  loss  on  such  goods  is 
iu)t  to  be  considered  total,  notwithstanding  thrir  arrival. 
If  that  of  wyeh  the  arrival  is  insnred  is  a  cargo  of  hides;! 
that  which  actually  comes  to  port  is  a  heap  of  corruption ^ 
which  cannot  properly  be  designated  as  hides  nor  be  sold 
•a  aaoh;  ibe  actnal  tiiiiig,  thra,  has  not  come  to  port:  it 
is  physically  destroyed — "  annihilated  by  putrefaction."  Is 
the  loss  less  an  actual  total  loss  because  the  remains  of  the 
tiling  insoved  have  not  been  thrown  overboard  m  hmtt 
bsioie  arrival? 

1080.  Such,  indeed,  seems  to  have  been  the  view  of  Lord 
£llenborough,  who  said(^):  ''It  surely  cannot  be  less  a 
total  loss  beeanae  the  ooiminodify  adbsisis  in  spede,  if  it 
sobsists  only  in  the  form  of  a  nuisance.  There  is  a  total  loss 
of  the  thing  if,  by  any  of  the  perils  insured  against,  it  is 
lendiMed  of  no  me  whatever,  akhough  k  may  not  be  enliraly 




1 J 

I. 

iini 

n 

lay  down  the  broad  position  that  there  can  be  no  total  loss  on 
prariflhaUe  goods,  unless  the  goods  cdther  go  to  the  bottom  of 
the  sea,  or  are  necessarily  destroyed  or  justifiablj  sold  by  tiio 

(«)  2nd  ed.  p.  1054. 

(0  See  sect.  57,  sub-sect.  1,  ante,  §  104t. 
(«)  S  mag.  N.  0.  at  p.  279. 
(#)  3  Boa.  k.  NL  474. 

(y)  la  Oologaa  v.  LndoB  Aai.  0».  (1816),  5  M.  *  S.  at  p.  4». 
(s>  M  «d.  p.  im. 
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assured,  from  the  impossibility  of  sending  them  on  in  specie  Saet.  1080. 
to  their  port  d  destinatiim. 

Phillips  (a),  while  agreeing  with  Arnould  that  the  question 
whether  an  article  retains  its  identity  is  often  very  perplexing 
.and  of  a  snbtle  and  ni^;i^hysical  oharactor,  nevertheless 
clearly  regards  loss  of  species  as  constituting  in  all  cases, 
both  as  regards  ship  and  goods,  a  total  loss.  And,  in  view 
of  the  caaes  of  which  Ajdmt  v.  Mnndell  (b)  is  an  example, 
Arnould's  position  appeared  to  be  quite  untenable.  Any 
doubt  upon  the  matter  is  now  disposed  of  by  the  statutory 
provision  (c)  that  there  is  an  actual  total  loss  where  the 
siibjeet*BM^mr  insnred  is  so  damaged  as  to  cease  to  be  a  thing 
of  the  kind  insured  {d) . 

1081.  It  was,  no  doubt,  in  order  to  avoid  such  subtleties  as 
have  been  above  indicated,  that  the  Legislature  of  France, 

on  introducing  the  Code  de  Commerce  of  1807,  altered  that 
clause  in  the  Ordonnanco  de  la  Marine  which  made  "  actual 
total  loss"  (perte  mime)  a  ground  of  abaadbnment  on 
perishable  goods,  and  substituted  instead  thereof  the  words 
"  loss  or  deterioration  of  the  commodities  insured  when  such 
deterioration  or  loss  amorots  to  three-fourths''  (e). 

M.  Becane,  an  editor  of  Valin,  ^mting  in  1828,  i.e.,  more 
than  twenty  years  after  the  code  became  the  law  of  France, 
thus  speaks  of  the  change  introduced  by  it  in  this  reqpeet: 
"  Nothing  can  be  more  just  than  such  a  regulation;  a  dete- 
rioration so  considerable  is  equivalent  to  a  total  loss;  and, 
but  for  this  rule,  as  an  actual  total  loss  (per^e  mtiere)  can 
hardly  occur  except  in  cases  of  shipwreck,  the  underwritm 

<«)  S.  1605. 

(b)  (1896),  1  Gom.Ca8.  71,  185  (C.A.);  [1896]  1  Q.B.  m,  anis, 
§  1076. 

(c)  Mar.  Ins.  Act,  1906,  s.  57,  sub-s.  1,  ante,  §  1043. 
(c?)  Thus,  where  the  flooding  of  a  ship  turned  a  cargo  of  cement  into 

stone,  the  Privy  CouncU.  agreed  that  there  was  an  absolute  total  loss  of 
the  cement:  Montreal  light,  &c.  Co.  v.  Sedgwick,  [1910]  A.  C.  598. 

(«)  Art.  369.    "Perte  ou  deterioration  des  effets   assures  ai  la 
d6t6nor«tioii  ou  perte  va  au  mouw  k  trais  quarto." 


Modem 
Frendilaw. 


Remarks  of 
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ndght  frequently  have  raised  difliculties  which  the  law  has 
wisely  put  an  end  to  by  a  safe  and  definite  rule (/). 

It  is  eMpteaAy  ptmiM  hy  Ike  Code  Oomm^  (^), 
"Hiat  die  clause  *  free  of  average  '  shall  discharge  the  under- 
writers from  all  average  loss,  whether  general  or  particular, 
exoqpt  in  OMes  wkioh  gm  a  ligkt  ol  abamlMMil;  and  in 
mask  MM  tihe  aawmid  may  choose  wheth^  he  will  abandon 
or  proceed  for  an  average  loss."  As  damage  to  the  goods  in 
quantity  or  quality  to  tlie  extent  ol  Uuee-fourtbs  ia  measoie, 
weight  or  ?iiwl8»  18  ira  lHif«  seoi,  one  <^tiie  eiqiran  gimmds 
of  abandoniiieiit,  it  follows  that  the  assured  may,  by  the 
jwes^  law  of  France  upon  abandonment,  recover  for  a  total 
Ion,  whffliev^  the  loss  or  detecmalioB  tmckm  tiie  required 
amount. 

Ab0oliil»  total     Mi.  It  is  BOW  oelliod,  aftor  eonsiderable  flnctuati<m  in  the 

^kecargo^  authorities,  that  "where  memorandum  goods  of  the  same 
qpecies  are  shipped,  whether  in  bulk  or  in  ptrkagiw,  not  ex- 
9,  fvomed  hj  diiiliiMl  vahwitign  or  otiierwifle  in  the  policy  to  be 
oefMunilely  insured,  and  there  is  no  general  average  and  no 
stranding,  the  ordinary  memorandum  exempts  the  under- 
writers from  liahility  tx  a  total  loss  or  dettmotioii  of  part 
only,  though  oonsiating  of  me  or  mcHre  entire  package  or 
packages,  and  although  such  package  or  packages  be  entirely 
destroyed  or  otherwise  lost  by  the  specified  perils  "  (^).  In 
the  wotda  of  the  Marane  Immamee  Aet,  1906  (t),  Whm 
tiM  sabjeet-matler  insured  is  warranted  free  from  particular 
average,  the  assured  cannot  recover  for  a  loss  of  part,  other 
than  a  loss  incurred  by  a  gmunl  average  m^nfioe,  uniem  the 
coi^riot  eontained  in  the  pdiey  be  apporlimMtble;  but,  if 

(/)  Yaliii,  CcHuneBt.  but  Oid.  ed.  pw  H.  Beoane,  1828,  vol.  ii. 
p.  tti. 

(f  >  Code  d»  Gouneroe,  art.  m. 

iky  MgMft  of  Oe  Oomri  «f  Snor  m  B«Ui  p.  Jumtt  ^1856),  6 
E.  B.  4»;  SS  L.  J.Q.B.  tM,  ^nmOiiir  »•  (ItlS), 
U  East,  5fi,  on  this  point,  and  the  dicta  of  Abbott,  J.,  Mi  WUteof^ 

J.,  in  Cologan  v.  London  Ins.  Go.  (1816),  5  M.  &  S.  456. 

(t)  Sect.  76,  sub-sect.  1.  The  only  othw  niiiiiiauii  m  tto  Aet  ta 
total  looB  of  part  if  in  sect.  7S^,  snb-oeot.  1. 
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the  contract  be  apportionable,  the  assured  may  recover  for  a  ttat.  iti. 

total  loss  of  any  apportionable  part.** 

There  are  three  cases  frequently  occurring  in  practice  Three  mod« 
tpuehing  the  insurance  of  memorandum  articles: — 1.  Where  ^nno^^nik 
a  cargo  or  a  quantity  of  memorandum  articles  of  the  aame  "f^Ww- 
species  is  shipped  in  bulk,  valued  in  bulk,  and  insured  in  bulk. 
2.  Where  it  is  shipped  in  separate  packages,  but  not  ex- 
pressed in  tiie  policy  by  distinct  valuation  or  otherwise  to  be 
separately  insured.    3.  Where,  being  shipped  in  separate 
packages,  it  is  expressed  by  distinct  valuation  or  otherwise 
to  be  sqMratdj  insured. 

1083.  As  to  the  first  case  it  is  clear  that  there  can  be  no  Cargo  nhipped 
total  loss  on  part  of  a  cargo  so  shipped  and  insured.  In  Hills  iJ^tiSc.^^ 
V.  The  London  Assurance  Company  a  cargo  of  wheat,  valued 
at  1,600Z.  and  warranted  free  of  average,  was  shipped  in  bulk 
and  insured  in  bulk  by  one  entire  insurance.  A  quantity  of 
tiie  wheat  to  ike  value  of  about  702.  was  pumped  up  out  of 
the  hold  into  the  sea  during  a  storm  and  totally  lost.  This 
was  held  not  to  be  an  actual  total  loss  of  part  of  the  wheat, 
bi^  only  an  vwrnge  loss  on  the  whole,  for  which  the 
underwriters  were  not  liable  (k) . 

1064.  The  next  case  was  for  a  long  time  doubtful,  btit  was  Cargo  shipped 

at  length  disposed  of  by  the  judgment  of  the  Court  of  Error  ^dS^*\ut 

in  E.alli  v.  Janson.    In  that  case  an  insurance  was  effected  pot  separately 

by  two  policies  on  2,68S  bags  of  linseed,  valued  at  1,600/.  (I), 

"free  of  average,*'  for  a  voyage  from  Calcutta  to  London. 

The  ship  met  with  a  hurricane  and  was  driven  into  the  Cape 

of  Good  Hope,  where  1,023  bags  were  found  to  be  in  such  a 

state  from  sea-damage  that  a  large  portion  of  the  linseed  was 

at  once  thrown  into  the  sea  as  rotten  and  worthless,  and  the 

rest  was  then  and  there  sold  and  only  realized  a  few  shillings, 

(Ar)  Hilk  V.  London  Ass.  Go.  (1840),    M.  ft  W.  569. 

(J)  The  indoroement  on  the  first  policy  was  "  per  Waban,  2,688  bags 
linseed,  1,600?.";  and  on  the  second,  "per  Waban,  linseed,  1,600/."  It 
was  also  stated  in  the  case,  though  not,  as  it  would  apjjear,  very  mate- 
rial, "that  aU  the  bags  were  of  th9  same  size  and  oontained  the  same 
quantiiy." 
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and  if  sent  on  in  the  vessel  wonld  have  lost  the  character  of 

linseed  before  arriving  in  England.  The  remaining  1,165 
bag8(m)  were  brought  sound  to  England.  The  question 
wa^  idMAher  on  ike  I'fi^  hags  die  assnred  were  ^titled  to 
recover,  notwithstanding  the  memorandum,  as  for  a  total 
kiss  of  part  of  the  cargo.  It  was  held  that  they  were  not  (») . 
Doctrmein       In  the  United  SMes  the  kw  is  the  same:  nameihr,  ^ 

the  United  ,      ,  ,  ^ 

"  the  mderwriter  is  not  liable  for  any  partial  loss  on  memo- 
randum articles  unless  there  is  a  total  loss  of  the  whole  of 
^epartienlar  qpeeieSy  whether  the  particular  article  is  slapped 
in  hulk,  or  in  separate  boxes  er  padb^  "  (o) . 

1085.  The  third  case  is  where  a  cargo  is  made  up  of 
separate  packages,  capable  of  distinct  valuation  in  the  outset, 
and  the  inamnaiee  afpean,  lioin  the  terms  ei  the  peliey,  to 
he  sqMrately  effected  on  each  distinct  package;  in  snob  cases 
there  can  be  little  doubt  that  the  loss  will  be  treated  as  a 
total  loss  on  each  package  lost  (p). 
.  Jn  prafliaea,  aeaonUngiy,  as  we  have  seen  ekewkBte,  daoses 
aerted  to  show  are  Inserted  in  almost  all  policies  upon  perishable  cargoes 


anceistoi*  Composed  of  separate  packages,  which  have  the  effect  of 
^^bi4if#  shewuig  that  the  iMamee  is  to  he  thas  distii^ 

for  instance,  "  to  pay  average  on  each  package  as  if  separately 

insured";   or  "to  pay  average  on  each  species  as  if 
separately  insmed  "  (q). 
^twisiie  r.       A  nngidsr  attempt  to  vary  a  policy  in  lliis  partienlar,  by 

means  of  the  subsequent  declaration  of  ship  and  value,  was 
properly  defeated  in  the  Court  of  Exchequer.    It  was  a 


(m)  Phre  h—dwJ  M  Um  jiiHiwaed  m  lie  iMitkaM. 

C«>  Htm  V.  Hmm  (ISfSX  •  B.  i^B.        25  L.  J.Q-B.  iSS. 

(»)  Wmitmmlk  v,  PteMfe  Im.  Cb.  (ia2S),  4  Wend.  SS;  and 
HiMjlireyi  v,  Vmxm  Jm,  G».  (1W)>  <  Xmm,  0$;  %  Wli^,  Jm* 
«.  Ills. 

(/>)  Per  LoMl  Ahii««r  m  MOb  ».  .Uaiow  Am.  0».  (IM),  4^  M. 

&  W.  576. 

(g)  Stevens,  Av.  224.  "  F.  P.  A."  policies  on  goods  sometimes  con- 
tain a  clause,  "  each  craft  or  lighter  to  be  deemed  a  separate  jnsnranco  ": 
see  per  Bigham,  J.,  in  South  British  Fire  and  jMbr.  Im.  Oo,  oi  Jiew 
Zealand  v.  Da  Costa  (1906),  11  Com.  Cas.  81. 
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p<^oy    on  any  4ind  of  goods  and  merchandise  in  any  ship  IMS. 

or  ships,"  **to  be  valued  on  rice  to  bo  declared,  warranted 
free  from  particular  average,  unless,"  <&c.  Afterwards  the 
poiioy  was  indorsed  with  this  declaration:  "  (B)  500  bags 
rice  per  'Laidmans,'  at  8s.  3d.  per  bag,  206^  5s";  and  as 
there  was  a  partial  loss,  though  not  under  circumstances  to 
suspend  the  warranty  free  from  average,  it  was  contended 
that  the  assured  was  nevertheless  entitled*  to  recover  as  for 
a  total  loss  of  part  under  this  indorsement.  The  Court, 
however,  gave  judgment  for  the  underwriter,  holding  that 
the  intentton  of  the  policy  to  exclude  any  right  to  recover 
for  an  average  loss  could  not  be  varied  by  a  subsequent 
declaration,  which  by  that  intention  was  to  be  confined  to  a 
statem^t  of  tMp,  mark,  and  value:  Bramwell,  B.,  at  the 
same  time  expressing  a  doubt  whether  this  declaration,  in 
the  form  in  which  it  appeared,  could  have  had  the  effect 
contended  for  (r). 

A  fourth  case  has  arisen  in  our  Courts;  <me,  namely,  On— 1  in- 
in  which  the  insurance  is  general,  but  on  several  separate  g^JS^sepa- 
articles  wholly  distinct  in  their  nature.    The  master  of  the  ^Jholly*^^ 
"  lAxm  "  had  insured  1001.  ob.  his  e&ee^  on  board,    free  of  tinct  intbeir 
average,"  from  Italy  to  England.    The  ship  having  tak^ 
fire,  the  master  succeeded  in  saving  his  chronometer  and  other 
ihings;  the  rest,  to  the  value  of  67/.  10«.,  was  burnt,  aad  the 
sidp  and  eargo  eoMnly  destroyed.         oMsler  dbimed  as 
for  a  total  loss  of  part,  and  the  Court  of  Common  Pleas 
allowed  the  claim,  on  the  ground  that  whereas  in  Ealli  v. 
'Jansoii  thi^  avtide  msiired  was  of  one  ffecoies,  linseed,  her» 
tile  Mtioles  insured  were  eaeh  of  a  distinct  and  different 
character  from  the  others;  and,  therefore,  if  there  was  a  total 
loss*  of  any  one  article,  the  plaintiff  was  entitled  ta  reeorar  on 
k.    If  not,  it  would  lead  to  tMs  starting  result,  that  a  man 
who  saved  the  clothes  he  was  wearing  would  not  be  able  to, 
recover  for  the  loss  of  his  other  property  (»).   Similarly  the 


(r)  Entwistle  v.  Ellis  (1867),  2  H.  &  N.  549;  27  L.  J.  Ex.  105. 
(«)  Duff  «.  Mack^nrie  (1857),  8  O.  B.  (N.  S.)  IS;  28 Ju.  J.  O.  P.  818. 
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-  Owdft  goon  ofts^aids  ctodded  in  fftyonr  of  the  assured 
under  a  policy  on  "any  goods,"  where  part  of  tjie  mis- 
celkneous  equij^ment  of  an  emigrant  was  het  (t).. 

^nh^ht.  ^^f^*  An  insuranbe  <m  freight  is,  as  TO  haw  already  8^^^ 
nwwil  grin,  nothing  mate  tJum  an  nnd^king  that,  if  the  shipowner  is 
prevented  from  earning  freight  by  any  of  the  perils  insured 
against,  the  underwriters  on  freight  will  make  good,  to  the 
extent  ol  tilMir  anberaipfcicms,  the  loss  he  has  therehj 
flnslained  (u) . 

To  the  inquiry,  then,  as  to  what  constitutes  an  absolute 
total  loss  on  freight,  it  may  in  general  be  answ^!ed  tibat, 
wfamffer  the  happening  of  the  ©vent,  on  which  the  earning 
of  freight  depends,  is  rendered  absolutely  impossible,  or  in 
any  practical  sense  utterly  hof^eless,  by  means  <rf  the  perils 
inaured  against,  thk  is  a  ease  ei  absolote  total  loss.  The 
question,  Hierefore,  tnms  in  some  measure  on  the  nature 
of  the  contract  under  which  freight  is  payable.    If  the 
freight  insm^ed  be  the  hire  of  a  ship  lor  an  e^iie  voyage, 
payaUe  ader  iiie  toms  of  a  eharter-party  only  on  condition 
of  the  arrival  of  that  particular  ship  at  the  port  of  destina- 
tion, and  such  arrival  be  r^idered  iaapossihle  or  hopekmf 
ekher  by  kor  lomidering     8ei^  or  being  justffiably  sold  aa 
irreparable  in  the  course  of  the  voyage,  this  ought,  on  prin- 
ciple, to  be  an  absolute  total  loss  on  freight,  quite  irxe^eetiw 
of  all  qaertiotts  aa  to  the  state  of  the  eargo.  Whero,  <m  <te 
^Astt  hand,  tiie  earning  of  die  freight  insured  is  not  thus 
made  to  depend  on  the  arrival  of  the  ship  under  the  charter- 
party,  but  on  the  delivery  of  the  goods  aeeoiduig  to  4i6 
terma  of  ^  bill  of  lading,  the  <^anoe  ^  ike  ship's  arrival 
Would  seem  to  be  less  important  as  the  criterion  of  the  right 
to  recover  a  total  loss  on  freight  without  notice  of.  abandon- 
m^t,  than  the  ehanaa  that  the  goods  may  be  i^rwaided  so 
aa  to  earn  hmfjkt  by  anodier  diip  (a?) .    In  such  cases,  accord- 

(0  Wilkinson  V.  Hyde  (1868),  3  C.  B.  (N.  S.)  30;  27  L.  J.  C.  P.  116. 
(«)  Atty  V.  Lindo  (1805),  1  B.  &  P.  N.  R.  240,  per  M^nff%||j^  Q.J, 
(#)  Shipton  V.  Thornton  (1838),  9  A.  &  E.  314. 
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ingly,  if,  although  the  original  ship  be  wholly  destroyed  or 

justifiably  sold  as  irrepara'ble,  yet  the  cargo  is  preserved  in 
such  a  state  that  it  may  be  sent  on  so  as  to  earn  freight  by 
a  substituted  ship,  it  should  seem  that  the  assured,  in  order 
to  recover  as  for  a  total  loss  on  freight,  ought,  on  principle, 
to  give  notice  of  abandonment  (y) . 

1088.  Instead,  however,  of  giving  notice  of  abandonment,  Transhipment 
the  assured  may  pief  er  to  send  on  the  goods  by  another  vessel  ^k^.*^® 
to  the  port  of  destination,  and  so  fulfil  his  o<mtract;  and  if 

he  do  so,  he  may  then  come  against  the  insurers  under  the 
"  sue  and  labour  "  clause  for  the  whole  expense  of  tran- 
shipping and  sending  on  the  cargo,  including  the  height 
of  the  substituted  vessel,  as  being  the  expense  of  preventing 
a  loss  of  the  whole  of  the  freight  which  would  otherwise  have 
&dlen  upon  the  insurer  (^). 

It  is  not  intended  to  attempt  to  classify  the  various  ways 
in  which  an  absolute  total  loss  of  freight  may  arise.  It  is 
dear,  however,  that  it  may  be  the  result  of  loss  of  ship  or  loss 
of  cargo,  or  loss  of  both.  And  such  loss,  whether  of  ship  or 
of  cargo,  may  amount  to  a  total  loss,  actual  or  constructive, 
or  may  merely  consist  of  partial  damage  or  detention,  pro- 
lided  that  the  height  is  thereby  prevented  from  being 
earned  (a^ .  For  example,  if  the  ship  with  a  full  cargo  on 
hoard  has  foundered  at  sea,  so  that  ship  and  cargo  are  both 
bq»elessly  lost  to  the  assured  without  any  assignable  chance 
of  salvage,  this  is  a  clear  case  of  absolute  total  loss  on  the 
freight,  the  earning  of  which  has  become  impossible  under 
the  circumstances.  So  where  the  freight  insured  is  the  liire  Foundering- 
ol  a  ship  ui^^  charter-party,  the  same  consequence  follows  g^ip^"^'*** 

(y)  See  Rankin  v.  Potter  (1873),  L.  R.  6  H.  L.  at  p.  103.  The 
rules  of  Freight  Insurance  Clubs  very  frequently  provide  ilist  there 
diall  necessarily  be  deemed  to  be  a  to^l  loss  of  freight  in  all  oases  of 
aetoal  or  e(»8fenielive  total  Unb  of  a  vessel  entered  in  the  Assoeiation. 

(z)  Kidslon  V,  E&plre  Mmr,  Ins.  Go.  (186S),  L.  B.  1  G.  P.  6U. 

(a)  See,  generally,  the  opinion  of  Brett,  J.,  in  Rankin  t^.  Potter 
C1878),  L.  R.  «  H.  I«.  83. 
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^  sWp  M  lost  by  pCTils  insorod  against  after?  the  assured 
lias  acquired  an  insurable  interest  (6) . 

Ofgentrri  ^qq^.  So,  even  where  the  freight  insured  is  to  become  pay- 
able on  delivery  of  the  goods  by  a  gmml  ship  und^  Uie 
teriM  of  the  bffl  1^  Ming,  althoagh  a  fall  cargo  may  not  be 
actually  on  board  at  the  time  of  loss,  yet,  if  a  full  cargo  have 
been  then  contracted  for,  in  this  case  also  the  assured  on 
freight  may  looover  as  for  a  total  loss,  though  <mly  a  part,  or 
even  tliough  none,  of  the  cargo  may  actually  be  on  board  the 

l^f*^^  ^^"^^  (^)J       on  the  other  hand,  in  sueh 

freight,  by     caso  the  full  intended  eaigo  be  neither  diipped  cm  boaid  nor 

iOB8  of  part  of        ^         -  ^  ,  *  * 

mrgo.  oimtraeted  for  at  <^  time  of  loss,  there  cannot  be  an  absolute 

total  loss  of  the  freight  on  a  full  cargo,  but  only  of  the 
freight  in  respect  of  which  the  assured  has  acquired  aa 
insuraUe  iirtefest(d[). 
Capture  oF'       Qn  the  same  principle,  if  the  event,  on  which  the  earning  of 
Stt^'^V***^  the  entire  freight  is  made  to  depend  under  the  charter-party, 
total  till  actkit  he  the  ship's  arrival  at  her  pcnrt  of  nli^im^i^t^  destinatkm  with  a 
certain  descripticm  of  cargo,  and  the  happening  of  this  event 
is  rendered  hopeless  by  the  capture  of  the  ship  (unredeemed 
by  subsequent  restoration)  before  this  partiecdur  descriptioii 
of  cargo  is  kaded  on  board,  tliis  k  a  deal*  ease  abMlate 
total  loss  on  the  whole  freight  (e) . 
SdT^o!!^       ^  where,  under  a  policy  on  ship  and  freight  for  a  Baltic 
md  «i«o.    risk,  k  appeared  that  the  ship  was  a  gwend  ship,  and  tibe 
fireight  insured  was  made  payable  on  delivery  of  the  cargo  at 
the  ship's  port  or  ports  of  discharge  in  the  Baltic,  it  was  held 


(ft)  nompwii  V,  TKjrlor  (17W0,  6  T.B.  47«;  Homeutle  v.  Snavl 
(1806),  7  EmI,  4M;  ]faek«Bi>e  v.  diMdUha  (1810),  2  Cbap.  4S1. 
(e)  Under  fhe  ordinary  form  of  policy,  tiM  ddpewBtr  em  o^y  fe-> 

'  over  for  the  freight  of  cargo  which  is  in  readiness  as  wdl  as  oonfoiieM 
for:  Mar.  Ins.  Act,  1906,  Sched.  I.  rale  3  (d).    The  question  wketim 
readiness  of  the  ship  and  cargo  is  necessary,  in  order  that  there  may 
be  an  insurable  interest  in  bill  of  ladiqg  iicjgbt^  it  iliinnniHid  mntt 
§§  268—271,  278— 27&a.  ' 

{d)  See  the  discussioii  on  insurable  interest  in  frei^t,  ante,  Pt.  1, 
eh.  xii. 

ie)  Atty  V.  Lindo  (1806),  1  Bos.  &  Pull.  N.  E.  236. 
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that  seizure,  condemnation,  and  sale  of  this  cargo  under  the  Sect  1089. 
Berlin  decree  in  the  ship's  port  of  discharge,  involved  an 
ahsolute  total  loss  of  the  outward  freight,  though  the  ship, 
which  had  been  also  seized,  was  repurchased  by  the  master, 
and  ultimately  arrived  earning  homeward  freight  (/);  had  the 
policy  in  this  ease  been  on  freight  for  the  homeward  voyage  Other 
under  charter-party,  then,  although  the  cargo  first  shipped 
on  board  at  the  foreign  port  had  been  taken  out  and  sold, 
yet,  if  the  ship  had  ultimately  arrived  at  her  home  port  so 
as  to  earn  freight  with  another  cargo,  this  would  not  have, 
been  a  total  loss  on  freight  under  such  policy  {g). 

On  the  same  principle,  where  the  event  on  which  the 
earning  of  freight  is  made  to  depend  under  the  charter-party 
is  the  ship's  completing  in  safety  her  entire  voyage  out  and 
home,  then,  if  the  ship  be  lost  on  the  homeward  passage,  there 
will  be  an  absolute  total  loss  on  the  whole  freight;  if,  on  the 
other  hand,  the  voyage  out  is  distinct  from  the  voyage  home, 
and  freight  has  been  earned  on  the  ship's  arrival  outwards, 
her  subsequent  loss  on  the  homeward  passage  is  not  an 
abedate  total  loss  of  the  whole  freight  (A). 

There  may  also  be  an  absolute  total  loss  of  freight  where 
sea  perils  prevent  the  ship  from  loading  the  agreed  ciOrgo, 
except  after  such  a  dekj  as  woold  frfmtrate  the  comraercilil 
objects  of  the  affreightment,  whereby  tile  contract  becomes 
inapplicable  (i) ;  or  where,  owing  to  outbreak  of  war  or  other 


(/)  Wilson  r.  Forster  (1815),  6  Tftuat.  25;  1  Marshall,  425;  S.P, 
in  United  States,  Hurtin  v.  Union  Ins.  Oo.  (1806),  1  Washington 

€.  O.  E.  530. 

(f?)  Everth  v.  Smith  (1814),  2  M.  &  S.  278;  Brockelbank  v.  Sugrue 
(1831),  1  Mood.  &  Rob.  102;  Scottish  Shire  Line,  Ltd.  v.  London  and 
Provincial  Mar.  Ins.  Co.,  Ltd.,  [1912 J  3  K.  B.  51.  See  also  Barelay  v. 
Stirling  (1816),  5  M.  &  S.  6. 

(h)  Maokrell  v.  Simond,  2  Chitty,  R.  660  (cases  in  time  of  Lord 
Mansfield). 

(i)  Jackson  v.  Uniwi  Mar.  Ins.  Oo.  (1873),  L.  R.  8  CP.  572;  10 
O.  P.  126;  In  re  Jamieson  and  Tlio  Newcastle  Assn.,  [1885]  2  Q.  B. 
90.  The  oasa  it  different  whme  tiie  fteigfiit  is  lost  owing  to  tiie  exercise 
by  the  charteren  of  special  rifl^to  reserved  to  tiMn  by  tiw  eharter-partj 
by  whidi  ilugr  are  under  particular  circnmstanoes  exeosed  from  loading. 
See  laauA  v.  Bisehoff  (1882),  7  A.  C.  670;  Iferoaatile  Sliip  Cb.  v 

■'ipPiiiiiil^^ 
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oawse,  tfee  p^rfcnrmanoe  of  the  contract  becomes  illegal,  and 
in  this  sense  impossible,  and  no  other  freight  can  be  obtained 
on  the  insuied  vojage  (j), 

OAer  cues  of  hm  ctf  freight,  and,  in  perticular,  those 
ii  which  ship  and  cargo,  or  either  of  them,  have  been  sold 
abroad  by  the  master,  will  be  more  ocmyenieiitly  oonnderod 
md&t  ^  hmd  of  Ooastaetive  Tolal  Loss  ^  FVeiglit. 

* 

Nonoticeof      lOM.  Ib  ft  poUey  on  Hie  pw^  <rf  goods,  the  mulerwriter 

abandonment  -  i     i    „  , 

ia  required     engages  that  the  goods  shall  not  be  prevented  bj  the  perils 

TTiTiitl?^  insured  against  from  so  arriving  as  to  earn  a  profit:  if,. 

then,  the  goods  are  so  prevented  horn  amving  by  the  pmls 
&isiii«d  against,  there  is  a  total  loss  on  the  expected  profits,, 
and  this  without  any  necessity  for  a  notice  of  abandonment. 

•  r^jpn        CSommissions  stand  upon  the  same  looting  as  pto&U. 

mmimkm,  MoDoe,  H  tiw  goods  are  pi«v^ted  from  arriving  by  perils 
insm*ed  agamst,  the  assured  may  recover  for  a  total  loss: 
and  as  the  assured  in  such  case  could  assign  nothiogjby 
abandoameiit,  no  notice  of  afaaackmoiait  is  leqnired. 

^I>aer  (IMl),  7  Q.B.I>.  7S.  Tim  nd^  k  deutt  wHk  more  folly  in 
Chapter  I.  of  Part  HI.  Im  HmUaABm  v.  Sydney  BM  k  CSo.,  [1914] 
8  E.  B.  45,  Scrntton,  J.,  lield  ibst  ihe  priae^  laid  down  ia  JmIsmi 

V.  Union  Mar.  Ins.  Co.  (supra)  applies  whether  the  oontraet  it  entii^ 
executory  or  partially  executed.   See  also  Admiral  Shipping  Co.,  lid.  v. 
*     Weidner,  Hopkins  &  Co.,  [1917]  1  K.  B.  222  (C.  A.),  and  Tamplin  88. 
Co.  V.  Anglo-Mexican  Co.,  [1916]  1  K.  B.  485;  [1916]  2  A.  C.  397. 

0)  Associated  Oil  Carriers,  lAd.  v.  Union  Ins.  of  Canton.  ri917T 
1  K.  B.  184.  I  J 


1399 


OHAPTEB  VII. 

OONSTHUCTIVE  TOTAL  LOSS. 

SECT. 

General  Doctrine — Notice  of  Abandonment   lOtl — ^1098 

Of  Ship— 

Aband(»iment  in  Cases  of  Capture,  Aicesl,  fte   1099 

Effect  of  Bestittttioii  1190—1109 

meet  ot  Be-pnrohase  by  Haaler   1110 

la  Cases  of  IrrapaialnUiy  .1111,  1112 

Effeet  of  Sale  by  Master    1119—1122 

Not  worth  Cost  of  BefMuriiif   1129 

Measure  of  Expense — 

TIow  estimated   1124—1132 

Compared  with  what  Value  1133—1137 

Of  Goods— 

In  Cases  of  Capture,  «kc   1138 

Effect  of  Restitution   1139—1141 

Where  Prevented  from  Arrival  at  Destination   1142,  1143 

Sea  Damaged,  Perishable  and  Imperidiable   1144 — ^1149 

Whexe  Oonmercially  Lmpomible  to  Forward    IIM 

Test  of  Oomraereial  Impossibility   1151—1160 

Ot  Fragbt— 

Peenliar  Nature  of,  and  as  to  Motioe  of  Abandonment  ... 

1161—1168 

Effect  of  Loss  of  SMfr  or  Caigo  on  fnsoianoe  on  Freight. . . 

1164—1167 

Whei'e  Ship  or  Goods  are  Sold  Sea-damaged   1168 — 1174 

Effect  of  Abandonment  of  Ship  on  Insurance  on  Freight.. 

1175—1181 

A  GONSTBUCTIVE  totd  l086  (a)  is  as  much  a  total  loss  General  doc- 

as  an  actual  total  loes,  and  consequently,    unless  a  different  triMof  eo^ 

stroolivt  totel 

_  1  AAA 

(a)  **  OmsftrvetiTe  Total  Ijoss  "  is  peculiar  le  mariiiO  inmisiiee.  There 
may,  howe^,  be  for  some  porposes  a  eonsfanietlfe  total  loss  ffaoogli 
time  has  been  no  insurance,  bat  the  ezpxessi<Hi  has  no  othmr  mmmwi^ng 

than  that  which  is  given  to  it  by  the  law  of  marine  insurance:  see 
Manchester  Ship  Canal  Co.  v.  Horlock,  [1914]  2  Ch.  199;  Bonn  and 
Fourgas  v.  Townend,  [1919]  1  K.  B.  189.  A  policy  is  not  necessarily 
one  of  marine  insurance  merely  because  it  may  incidentally  cover  a 
marine  transit:  see  Moore  v.  Evans,  [1917]  1  K.  B.  458;  [1918]  A.  C. 
185,  and  see  per  Lord  Atkinson  at  p.  193  for  some  general  observations 
as  to  the  rise  of  the  doctrine  which  he  says  had  its  origin  in  cases  of 
capture. 
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intention  appears  from  the  terms  of  the  policy,  an  insurance 
against  total  loss  includes  a  coostroctiTe^  as  wM  as  an  actual^ 
total  loss  "(&). 

Mnition.  A  constructive  total  loss  in  Insurance  Law  is  that  which 
entitles  the  assored  to  ckdm  the  whole  amoimt  of  ike 
insofaaee,  on  giving  due  notice  of  abandonment  (c).  The 
following  is  the  definition  of  such  a  loss  in  sect.  60  of  the 
Marine  Insurance  Act,  1906: 

(1.)  Subject  to  any  express  provision  in  the  policy, 
there  is  a  constructive  total  loss  where  the  subject-matter 
insured  is  reasonably  abandoned  on  account  of  its  actual 
total  loss  af^^eaiifig  to  be  unavoidahle,  or  because  it 
eonld  not  be  pfeserved  from  actual  total  loss  witiiottt 
an  oxpen^ue  wlmk  wonM  exceed  its  valne  wbmk  tlie 
eizpraditaie  had  been  kmapimd(d). 

(2.)  In  particular,  there  is  a  constructive  total  loss — 

(i)  Where  the  assured  is  deprived  of  the  possession 

of  his  ship  or  goods  by  a  peril  insmed 
af^onst,  and  (a)  it  is  nnliksiy  that  he  can 
ieeoT«r  tibe  ship  or  goods,  as  tiie  case  may  be, 

or  (b)  the  co^  of  leeovering  the  ship  or  goods, 
as  ^  case  may  be,  woold  exeeed  their  value 
when  recovered  (e) ;  or 

(ii)  In  the  case  of  damage  to  a  ship,  where  she  is  so 

damaged  by  a  peril  insured  against  that  the 
cost  of  repairing  the  damage  would  exceed 
the  value  of  the  ship  whan  xi^paupsd. 

(b)  Mar.  Ins.  Act,  1906,  s.  56,  sub-s.  (3);  Adams  v.  McKemde 
(1863),  13  G.  B.  (N.  S.)  442;  and  cf.  Sailing  Ship  "Blairmore  "  Co.  r. 
Macredie,  [1898]  App.  Cas.  at  p.  dIO.  As  to  poUeiet  oa  botauy, 
however,  see  §  1137,  infra. 

(c)  This  statement  was  quoted  with  approval  by  Bigham,  J.,  in 
Western  Ass.  Co.  of  Toronto  v.  Poole,  [1903]  1  K.  B.  at  p.  383. 

(d)  The  wording  of  this  sub-section  is  not  consistent  with  that  of 
sect.  61,  which  implies  that  there  may  be  a  constructive  total  loss  prior 
Id  •hMidonment.    And  see  Boora  and  Fouigas  v.  Townend,  [1919]  1 

(•)  IW  MUMS  mMbr  adb-seet.  2  (i),  see  HaU  v,  Hayman  (1911)^ 
17  Om.  Chi.  M,  «;  [1912]  2  K.B.  6;  British  Doninkms  Qea.  Ins. 
Co.  «.  IMw,  [lfl4j  t  K.  B.  W;  wfwsed  in  C.  A.,  [l^K]  2  K.B. 
IM.  In  ImOi  «M  it  WM  aot  di^alod  <W  vksn  a  v«smI  k  aifaoto 
Oft  Mm  Mflks  Imr  ownen  mo  ilsjpiivoA  of  4ie  pooMsrion  hm» 
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In  estimating  the  cost  of  repairs,  no  de-  Sect.  1091. 
duction  is  to  be  made  in  respect  of  general 
average  contributions  to  those  repairs  payable 
by  oi^et  iaterests,  but  account  is  to  be  taken 
of  the  expense  of  future  salvage  operations 
and  of  any  future  general  average  contri- 
bvdions  to  which  the  ship  would  be  liable  if 
repaired;  or 

(iii)  In  the  case  of  damage  to  goods,  where  ihe  cost 
of  repairing  the  damage  and  forwarding  the 
goods  to  their  destination  would  exceed  their 
value  on  arrival. 

Thus,  generally  speaking,  that  is  a  case  of  constructive 
total  loss  where  the  thing  insured  has  been  reduced  to  such  a 
etate,  or  placed  in  such  a  position,  by  the  perils  insured 
against,  as  to  make  its  total  destruction  or  annihilation, 
though  not  inevitable,  jet  highly  imminent,  or  its  ultimate 
arrival  under  the  terms  of  the  policy,  though  not  utterly 
hopeless,  yet  exceedingly  doubtful.  For  instance,  though 
the  thing  insured  may  not  be  absolutely  destroyed  or  irre- 
trievably lost,  yet,  in  the  language  of  Lord  Abinger:  "  There 
may  be  a  capture,  which,  though  prima  facie  a  total  loss,  may 
be  followed  1)y  a  recapture  which  would  revest  the  property 
in  the  assured.  There  may  be  a  forcible  detention,  which 
may  speedih-  terminate,  or  may  last  so  long  as  to  end  in  the 
impossibility  of  bringing  the  ship  or  the  goods  to  their 
destination  (/).  T?here  may  be  some  other  peril  which 
renders  the  ship  unnavigable,  without  any  reasonable  hope  of 
repair;  or  by  which  the  goods  are  partly  lost,  or  so  damaged 
that  they  are  not  worth  the  expense  of  bringing  fhsmf  or 
what  remains  of  them,  to  their  destination  "  {g) . 

(/)  "  III  matters  of  busuiess,"  says  Maule,  J.,  '*  a  thing  is  said  to  , 
be  impossible  when  it  is  not  practicable,  and  a  thing  is  Impraettcable 
when  it  can  only  be  done  at  an  exoesslTe  and  unreasonable  oost*"  Per 
Manle,  J.,  in  Mow  v.  Smitii  (1850),  9  O.B.^08. 

(^)  8  Biag.  N.  C.  286.  The  partiee  may,  of  oootae,  detne  "eon- 
ftmctiTe  tolal  Iom  **  lor  themselTes.  Hios  it  U  not  an  unooounon  dvb 
rule  tiiat  if  any  ship  iasared  baa  been  stranded  or  annk,  and  remained 
in  foob  poniion  for  a  given  period,  and  during  such  period  it 
found  impracticable  to  save  bmr,  tlM  ship  shall  be  hdd  to  be  a 


CHAP.  VII.J 


* 


jSiiiiijiit^^^^- 


1402 


CX)NSTBUCTIV£  TOTAL  XX)SS.        [PtBT  lU, 


■Mi.  ion. 


of 

total  loM. 


Notice  of 


'Mae  kgai  poiitioii»  wiieii  a  Ion  has  oocamd  Urbkli  can  ba 

treated  as  a  constructive  total  loss,  is  thus  set  out  in  sects.  61 
and  62  of  the  Marine  Insuianoe  Act,  1906: — 

Sect.  61.  Where  there  is  a  constructive  total  loss  the 
assured  may  either  treat  the  loss  as  a  partial  loss,  or 
abandon  the  subject-matter  insured  to  the  insurer  and 
treat  the  loss  as  if  it  w«re  an  actual  total  loss  {h}. 

Seel.  62. — (1)  Subject  to  the  prcfviskms  (d  this  section, 
where  the  assured  elects  to  abandon  the  snbject-matter 

insured  to  the  insurer,  he  must  give  notice  of  abandon- 
ment. If  he  fails  to  do  so  the  loss  can  only  be  treated 
as  a  partial  loss  (h). 

(2)  Notice  of  abandonment  may  be  given  in  writing, 
m  by  word,  of  month,  or  partly  in  writing  and  partly  fey 
mmd  of  moott  (1)9  and  may  he  given  m  any  terms  whioh 
iadiealo  the  k^ention  of  the  assmred  to  abandon  his 
insured  interest  in  the  subject-matter  insured  uncondi- 
tionally to  the  insurer  (/). 

(3)  Notice  of  abandonment  must  be  given  with  reason- 
able diligence  after  the  receipt  of  reliable  information  of 
the  loss,  but  where  the  information  is  of  a  doubtful 
character  the  assured  m  mti^HM  to  a  reaconable  time  to 
make  mgfBoryQc). 

(4)  Where  notice  of  abandonment  is  properly  given, 
the  rights  of  the  assured  are  not  prejudiced  by  the  fact 
that  tlie  insurer  refuses  to  accept  the  abandonment. 

(5)  The  acceptance  of  an  abandonment  may  be  either 
express  or  implied  from  the  cenduct  of  the  insurer.  The 
mere  silence  of  the  UHaner  aHer  notice  is  not  m.  aceept- 
ance  (I). 

(6)  Where  notice  of  abandonment  is  accepted  the 
abandonment  is  irrevocable.    The  acceptance  of  the 


tive  total  loss.  As  to  the  construction  of  such  a  nde,  see  Suoderiaod 
.SS.  Co.  V.  North  of  England,  &c.  Association  (1894),  11  Time*  L.  B. 
106;  Rowland's  SS.  Co.  v.  Mar.  luk  Co.,  I4d.  (1901),  «  Cos.  Cm.  lie. 

(h)  See  post,  §  1092. 

(/)  Thellusson  v.  Fletcher  (1780),  1  Egp.  72;  Parmeter  v.  TW- 
hunter  (1808),  1  Camp.  541;  post,  §  1189. 
(/)  Post,  §§  1185,  1188. 

(k)  As  to  what  is  reasonable  time,  see  posty  §  1192  et  »eq. 
See  post,  §  1200. 
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no^oe  ocmclui^^ly  admits  liability  for  the  loss  and  tlie  fleet. 
sufficiency  of  tiie  notice  (fit). 

(7)  Notice  of  abandonment  is  unneoeseaiy  whare,  al 
the  time  when  the  assured  receives  information  of  the 

loss,  there  would  be  no  possibility  of  benefit  to  th« 
insurer  if  notice  were  given  to  him  (w). 

(8)  Notice  of  abandonment  may  be  waived  by  the 
insurer  (o). 

(9)  Where  an  insurer  has  re-insured  his  risk,  no  notice 
of  abandonment  need  be  given  by  him  (p). 

1092.  For  the  rule  that  the  assured,  if  he  wishes  to  recover  Reasons  whj 
for  a  constructive  total  loss,  must  give  due  notice  of  abandon-  ^jj^Siirj 
niont,  there  are  two  grounds:  "  When  the  assured  has  onee 
-elected  to  treat  the  loss  as  a  total  loss,  the  underwriters  can 
insist  upon  his  abiding  by  the  election,  so  as  to  enable  them 
to  take  the  benefit  of  any  advantage  whkk  imy  arise  frona 
the  thing  insured.  Therefore  the  object  of  notice  is,  that  he 
may  tell  the  underwriters  at  once  what  he  has  done,  and  not 
keep  it  secret  in  his  mind,  to  see  if  there  will  be  a  change  oi 
circumstances.  There  is  another  reason:  the  thing  in  various 
ways  may  be  profitably  dealt  with.  Therefore  the  second 
reason  for  requiring  notice  of  abandonment  to  be  given  to  the 
underwriters  is,  that  they  may  do,  if  they  think  fit,  what  in 
their  opinion  is  best,  and  make  the  most  they  can  out  of  that 
which  is  abandoned  to  them"  {q). 

The  assured  may,  on  the  other  hand,  however  serious  the  Ammted  may 

,  .  .        •  alwavs  elect 

damage  may  have  been,  refrain  from  giving  notice  of 

to  treat  the 

-abandonment,  and  treat  the  loss  as  partial  (r).    Thus,  in  the  Io»«»Pm**^ 
case  of  Jhe  Bawnmore,  the  vessel  was  insured  against  marine  ^ 
risks  in  one  policy,  and  against  fire  only  in  another.  She 

•  sustained  injuries  by  stranding  which  were  not  sufficiently 
serious  to  constitute  an  actual  total  loss,  but  so  serious  that 

(m)  See  po9t,  §  1199. 

(;?)  See  ante,  §  1062;  pmt,  §§  1162,  ll9i.  . 
(o)  See  post,  §  1190. 
(p)  See  post,  §  1191. 

(7)  Per  Cotton,  L. J.,  in  Kiateiibach  v.  Mackenzie  (1878),  3  CP. 
D.  at  p.  480. 

(/)  Mar.  Ins.  Act,  1906,  8.  61,  ante,  §  1091. 
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^092.  the  cost  of  repairing  her  would  have  exceeded  her  repaired 
value.  Thirty-six  hours  afterwaids,  bo  iiodoe  of  abandon* 
meet  kaving  meanwhile  been  given,  she  was  completely 
destroyed  by  fire.  The  underwriters  on  the  fire  policy, 
which  was  valued,  were  sued  for  a  total  loss,  but  contended 
that»  a  total  kws  having  been  oeeasioBed  by  the  iMianding^ 
no  sebood  total  loss  conld  be  sustained  during  the  same 
voyage.  But  it  was  held  that  the  loss  by  the  stranding  was, 
in  the  absence  of  a  notice  of  ahandoiiffieiit,  only  a  partial 
loa^  and,  howcfver  aemiis  this  might  have  been,  it  was  no 
answer  to  the  plaintiff's  claim  to  recover  for  a  total  loss  by 
the  fire  (s) . 

Conditions  of  After  giving  nodee  of  abandonment,  the  riipht  of  the 
i»a«BliinoM.  Mioied  to  ledEyver  as  for  a  total  loss  depends,  in  English  law, 
upon  the  point  whether  the  state  of  things  which  entitled 
him  thus  to  give  no^  of  abandonnmt  continued  down  to 
tiie  time  of  bringing  the  action  (t) .  In  our  law,  therefore, 
there  are  two  main  questions  to  be  considered  in  every  case 
of  constructive  total  loss:  1.  Was  the  state  of  things  such  as^ 
prima  faeUf  to  eatiHe  the  assured,  m  receiving  intelligraice 
thereof,  to  give  notice  of  abandonment?  2.  Did  it  continue 
such  down  to  the  time  of  action  brought,  as  to  entitle  him  to 
Mlow  up  such  notice  and  leomm  as  lor  a  total  loss? 

Upon  what       IMS.  The  first  question  then  is,  upon  what  kind  of  intelli* 

intelligence  -  ^  . 

tlieaasnred  gence  the  assured  may  give  notice  of  abandonment.  As  ta 
notLr^*  °^*y     answered  generally  that  he  has,  priind  facie,  a 

•handonmant.  right  to  give  oiidli  notioe  im  receiving  intel%eiice  ol  any  such 
marine  catualtiee  as  those  just  referred  to,  which,*  though 

they  do  not  involve  the  absolute  destruction  or  irretrievable 
loss  of  the  thing  insured,  yet  render  its  destruction  hi^^y^ 

(•)  Woodaide  v.  Globe  Mmt.  ins.  Cb.,  [1896]  1  Q.  B.  105.   See  also* 
Uue  V.  AitoiuMii  (1877—1879),  2  Q.B.D.  501;  8  Q.B.D.  558; 
4  App.  0ml  755;  Fftmui  «.  Uuveml  Mw.  Lm.  Go.  (1882),  9  Q.  B.  D. 
aft  p.  206;  Jfelliak  t^.  Andieiro  (1812),  15  EmI,  16,  per  Lord  mm- 
bMroagh.    Of.  The  St.  John's  (1900),  101  Fed.  B.  469. 

(0  On  the  question  whether  this  nde  h&S  be^  Stttfei  %f  the  Msr.. . 
Ins.  Act,  1906,  lee  iafm,  §  1097a. 
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probable  or  its  ultimate  recovery  very  doubtful  (w) .    These  Sect.  1093. 

are  the  only  kind  of  oasualtios  which  can  justify  a  notice  of 

abandonment.    No  amount  of  damage,  however  great,  which 

does  not  threaten  the  entire  destruction  of  the  thing 

insured  (t;};  no  amount  of  difficulty  in  regaining  possession 

of  it,  which  does  not  invidve  an  absolute  temporary  privation 

of  ownership,  or  alienation  of  property  {x),  can  make  a  case 

of  constructive  total  loss.    "  The  assured  cannot  elect  to  turn 

what,  at  the  time  when  it  happened,  was  only  an  average  loss, 

into  a  total  one  by  abandoning  "(«/).  "  There  is  no  inslaaoe,' ' 

says  BuUer,  J.,  "where  the  owner  can  abandon,  unless  at 

some  period  of  the  voyage  there  has  been  a  (constructive^ 

total  loss"  (z).    "There  is  not  any  principle,"  says  Lord 

Ellen l)orough,  "  which  authorizes  abandonment,  unless  where 

the  loss  has  been  actually  total,  or  in  the  highest  degree 

probable,  At  the  time  of  the  abandonment"  (a). 

1094  Supposing,  however,  the  case  be  such  as  prima  fade  Notice  may  be 
to  justify  the  assured  in  giving  notice  of  abandonm^t,  he  is  dUSy^ST*" 
not  bound,  before  giving  it,  to  wait  for  full  and  accurate  ^^"P"^ 
information,  but  may  give  it  at  once  upon  mere  report  of 
any  casual  which,  supposing  the  intelligence  to  be  well 

(m)  fie  eorre8poiidiiig>  words  in  the  Mar.  Ins.  Aet,  1906,  axe  to  be 
found  in  aeet.  60,  ante,  §  1091,  which  proirides  (in  etdinneft.  1)  thai 
Hbo  groaad  of  abeadoraieiii  mast  be       aoeoaat  of  its  sctnal  total  loss 

appeuriag  to  be  anav<»dable,"  and  (in  sob-sect.  2  (i)) — in  a  case  where 
tiie  assured  is  depriied  of  tlie  possession  of  his  ship  or  goods — that  ^  it  is 
nnlikely  that  he  can  recover  "  them.  "  Very  doubtful  "  is  not  the  same 
as  "  unlikely/'  and  the  law  has  in  this  respect  l>een  altered  by  the  Aet^: 
Polui-rian  SS.  Co.  r.  Young,  [1915]  1  K.  B.  922  (C.  A.). 

(v)  Cazalet  r.  St.  Barbe  (1786),  1  T.  R.  187;  Furneaux  y.  Bradley 
(1780),  1  Park,  365.  The  language  of  the  text,  however  (which  is 
Arnould's,  see  2nd  ed.  p.  1066),  appears  to  overlook  the  class  of  cases 
of  constructive  total  loss  which  is  recognised  iu  sect.  60,  sub-sect.  2 
(ii)  and  (iii),  of  the  Mar.  Ins.  Act,  1906. 

(x)  Thorneley  v.  Hebsqn  (1819),  2  B.  &  Aid.  513. 

(y)  Per  I^ord  Mansfield  in  2  Burr.  697. 

(£)  1  T.B.  191.   The  learned  Judge  uses  the  term  "totpl  loss" 
witiioat  qnalificaMon,  bat  tlie  whole  tenor  and  langaa|MHIH 
diows  that  be  was  speaking  of  a  oonstmetive  total  loss.  l||^^Hr 

(a)  Per  Lord  EilM^ofoagli  in  Anderson  v.  Wallis  Pm|HI^*  ^ 

8.  240.  '""^ 
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imniided,  would  be  a  clear  case  of  constructive  total  loss, 
provided  he  act  bond  fide  and  such  report  is  sufficientij 
.  pfobaUe  (6).  It  umA  given  "  witk  rasonable  diligence 
after  the  receipt  of  reliable  inforiiiatioii  of  the  loss,  but  where 
the  information  is  of  a  doubtful  character  the  assured  is 
entitled  to  a  reasonable  time  to  make  eaqvdry^*  (e). 

"  In  etM  Uke  this,*'  said  Lord  Ellenb<m>ugh,  men  must 
act  upon  probable  information,  and  leave  the  effect  of  their 
acts  to  be  determined  bj  the  eventual  truth  or  lakehood  of 
the  iatoUagmse  they  reo^ve.  If  I  hear  of  my  ship  being 
taken  in  the  East  or  West  Indies,  1  am  not  obliged  to  wait 
till  1  certainly  know  the  event,  by  the  testimony  of  those 
who  were  jpcesoit.  I^ovided  the  thing  has  once  existed, 
what  1  do,  beiieving  it  to  have  ti^en  place,  must  be  \  alid 
and  elf ectual  "  ((Z) . 

Of  course,  if  it  turns  out  that  the  inteUigefice  upon  which 
the  assured  acted,  in  giving  notice  of  abandonment,  was 
totally  fake  and  unfounded,  the  notice  of  abandonment  is 
entirely  inoperative— in  fact,  is  a  mere  nullity  (e).  The  effect 
of  an  cffw  of  abaadoiinMnt,  Moording  to  Lofd  EUenbor 
18  Hut,  if  it  ai^pears  to  have  been  properly  made  upon 
supposed  facts,  which  turn  out  to  be  true,  the  assured  has  put 
himself  in  a  condition  to  insist  on  his  abMid<Hinieiit.  Bat 
it  is  not  aioagh  &at  it  was  properly  made  <m  assumed  facts, 
if  it  turn  out  that  none  such  existed.  It  may  be  said  to  be 
properly  made  upon  notice  received,  and  bmd  /^de  credited, 
by  the  aMiK^  oi  has  s^p  hai^  been  wredked,  whether  such 
intelligenoe  w»e  true  or  not,  and  although  the  letter  con- 
veying it  turned  out  to  be  a  forgery;  and  yet  clearly  no  right 

(i>)  Bainbridge  v.  Neilson  (1808),  1  Oamp.  240.  In  the  United 
States  a  report  in  a  newspaper  has  been  held  a  sufficient  foundation 
for  notice  of  abandonment.  Boseley  v.  Chesapeake  Ins.  Co.  (1831),  3 
Gill  &  Johnson,  450.  See  2  PhUlips,  a.  1666. 

(c)  Mm.  Ins.  Act,  1906,  s.  62,  sub-s.  (3),  ante,  §  1091. 

(«0  S«  uute  iff),  infrm. 

(#)  ifliiHMitiift  flit  par  erreor  ne  prodait  aacan  effet,  lorsqne 
FfiiKMu  iiMbe  wmt  ^qt^^wm  4m  mm  ehoies,  qa*il  fast  ooonaitre  pour 
Sfiwr  ■tiwii  s^rifar  #1  ytSMm,  ommm  A  to  aoardto  d»  Paecidflnt 
M  itmnik  Immm.  %  ftMiifoa,  e.  ztfi.       p.  SSS. 
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of  action  would  vest  in  him,  founded  upon  an  abandonment  Sect.  1094. 
made  on  false  intellig^ice.    If  the  facts  be  all  imaginafj 
or  founded  on  miaoonception,  the  whole  foundation  of  the 

abandonment  fails  (/) . 

1095.  And  in  order  to  make  a  notice  of  abandonment  Notice  must 
valid,  not  only  mast  the  information  on  which  it  18  founded  the  facts  as 
prove  true,  but  it  must  also  be  justified  by  the  state  of  facts  [he^m"i^ 
existing  {g)  at  the  time  when  it  was  actually  given.    Even  given- 
though  the  fads  i^n  which  it  was  founded  were  truly 
reported,  and  were  in  themselves  such  as  to  justify  the  assured 
in  giving  notice  of  abandonment,  yet,  if  they  have  ceased 
to  exist  before  the  time  at  which  saeh  notice  was  given,  it 
will  have  no  force  or  etffeet  whatever.    Thus  where  the 
assured,  on  hearing  of  the  capture  of  his  ship,  gave  notice 
of  abandonment,,  but  the  ship  had  been  in  fact  recaptured 
though  not  to  his  knowledge,  before  such  notice  was  given, 
the  Court  held  that  it  was  entirely  inoperative,  for  an 
abandonment  could  be  made  only  according  to  the  facts  at 
the  time  of  making  it  {h).   Lord  Eiienborough  said  that  to 
give  effect  to  such  a  notice  of  abandimment  would  grievously 
enlarge  the  responsibility  of  the  underwriters;  it  would  be 

(/)  Bainlmdge  v,  Kojhup  (180S),  10  EMt,  at  p.  341. 

ig)  Sect.  60,  sdhfl^^Bf  the  Marine  Insunuioe  Aet,  1906,  declares 
Ibat  tiiere  is  a  conl|^HBoial  loss  where  the  snbjeci-matler  insured 
is  reasonably  abandonflPppeeoiuii  of  its  aeliial  total  lois  ''appearing 
to  be  nnaivoidaliltu''  'Smo  words  eaanot  mean  thai  an  aasttred  can 
reoover  merely  because  he  hooestiy  and  reasonably  believed  thai  a  total 
loss  was  inevitable,  if  the  real  lacis  would  not  hare  justified  waA.  a 
belief.  In  other  words,  an  assured  cannot  reoover  for  a  constructive 
total  loss  which  did  not  exist  in  fact,  merely  because  he  believed  it  to 
exist.  The  words  must  be  con=!trued  as  meaning  that  a  total  loss  must 
have  been,  to  use  the  words  of  Lord  Eiienborough  (see  infra^  §  1184), 
"in  the  highest  degree  probable  at  the  time  of  the  abandonment." 
In  Russian  Bank  for  Foreign  Trade  v.  Excess  Ins.  Co.,  [1918]  2  K.  B. 
at  p.  129,  Bailhache,  J.,  seems  to  have  been  inclined  to  think  that  a 
notice  of  abandonment  based  on  wrong  grounds  might  be  valid  if 
good  grounds  existed. 

(/O  Bainbridge  v.  Neilson  (1808),  10  East,  329;  Parsons  v.  Scott 
(1810),  2  Taunt.  383;  Falkner  v.  Ritchie  (1814),  2  M.  &  S.  290. 


iMtk  MM.  to  make  them  smrirerable,  not  for  the  actual  loss,  but  for  a 
supposed  total  loss  which  had  in  fact  ceased  to  exist  (i) . 

1%e  law  in  the  United  States,  and  abo  in  France,  is  in 

this  respect  the  same  with  that  laid  down  in  the  cases  above 
referred  to  (j), 

fa cf  as  they  ©ven  thoQgh  tli6  intelligence  may  have  been 

exist  &i  the  true,  and  the  state  of  things  at  the  time  the  notice  was  given 
liiioli  as  to  justify  its  being  givMi  (i.e.,  though  the  loss  may 
MHamsd  eensiinctiiRB^y  total  at  the  time  the  assured 
notice  of  abandonment),  yet  the  doctrine  has  been 
clearly  established  in  the  English  law  that  the  right  of  the 
atsraed,  alter  having  fpyrm  mck  notice,  to  reoovw  as  for  a 
t&M  loss,  depmlfl  mitirelj  on  the  state  oi  things  as  it  exists 
at  the  time  of  action  brought.  Tf  before  the  commencement 
of  the  action  the  thing  insured  be  lestoredy  under  such  cir- 
enmstanees  mad  in  eneh  «  slate  that  the  assured  may,  if  he 
pleases,  take  possession  of  it,  and  may  reasonably  be  expected 
so  to  do,  this  defeats  his  right  to  recover  as  for  a  total  loss  (k) . 
Lmd  Tenterdffli  ^km  states  the  law  as  wderstood  in  this 
country:  "  The  abandonfflent  is  to  be  viewed  with  regard  to 
the  ultimate  state  of  facts  as  appearing  before  the  action 
hrcmghty  aeewding  to  the  opinion  of  the  Court  in  Bainbridge 
V.  Neakon.  Bodbts  were  cipfosBod  as  to  £tke  propriety  of 
that  decision  by  very  high  authority  (Lord  Eldon)  in  Smith  «. 
Bobertson  (Z);  but,  notwithstanding  those  doubts,  the  rule  as 
kid  down  m  BainWidgo  p.  Neilsen  was  adcfited  in  ^  two 
snbsequ^t  cases  of  l^ittorson  t;.  mtdiie  (m),  and  Brother* 

(*)  10  East,  341 .   As  to  the  effect  of  a  change  of  cirouutaBoefi  after 
tite  notice  of  abandonment,  see  infra,  §§  1096 — 1097a. 

0)  3  flttUuFf  S  FMdwwio,  Droit  Goin.  2S3. 

(il)  8»  tiie  esMt  «itod  in  $§  ISSS— 1102.    BiOnhridg*  v.  Neilson 

(1808),  10  Bast,  329;  Patterson  v.  Ritchie  (1815),  4  M.  &  S.  393; 
Biotherston  v.  Baifaar  (l«Mi),  6  H.  4c  S.  iU^  ^afka  9.  T^lor 
9  B.  &  Or.  718. 

(I)  (1814),  2  Dmr,  474. 

(«•)        4 icit 8. m. 
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6ton  V.  Barber  («).  We  consider  the  point  to  have  been  well 

settled,  and  the  rule  established  bj  these  authorities"  (o). 

1097.  This  doctrine  of  English  law  differs  from  that  of  The  law  of 
the  Continent  and  of  the  United  States.    In  France  the  law  the  United 
is  now  fixed  bj  the  Code  de  C^g/^f  which  declam(f^)  ^^^^^ 
tiiat  no  abandonment  can  operaMKm  irrevocable  transfer  poini. 
of  property,  unless  it  be,  1,  accepted;  or,  2,  adjudged  to  be 
valid.    Boulay-Paty  thus  explains  the  meaning  and  e£Eect  of 
this  j^rovision  of  the  Code: — "  An  acceptance  by  the  und^ 
writer  waives  any  defect  in  the  grounds  of  the  abandonment; 
the.  judgment  of  the  Court  decides  that  good  grounds  existed 
for  it  at  the  time  it  was  made.   If  before  tibe  abandonmeiit 
is  thus  "  adjudged  to  be  valid  **  the  thing  insured  should  be 
restored,  the  right  of  the  assured  to  insist  on  his  abandonment 
is  not  thereby  defeated;  for  the  jiidgmeni,  when  given,  has 
a  retrospective  ^ect,  and,  if  it  be  in  favour  of  the  validity^ 
of  the  abandonment,  tlie  underwriters  are  presumed  to  have 
acquired  the  proprietorship  of  the  thing  insured,  from  the 
moment  the  abandcnunent  was  first  notified  to  them  (g). 

By  the  existing  law  of  France,  th^,  1 .  An  abandonment 
once  well  made  on  good  grounds  is  indefeasible,  whether  it 
have  been  accepted  or  not;  2.  If  accepted,  it  is  indefeasible^ 
wheliier  it  have  been  made  on  good  groonds  or  not. 

The  law  as  thus  explained  prevails  also  in  the  United  States 
of  America.  The  facts,  as  they  exist  at  the  time  a  notice  of 
abandonm^t  is  giv^,  must  be  such  as  to  justify  it;  but  if 
they  be  so,  then  the  rule  is  that  "  an  abMidonment  once  right- 

(»)  (1816),  5  M.  &  S.  418. 

(o)  Per  Lord  Tenterden  in  9  B.  &  Or.  718.  Cf.  Shepiietd  v,  Hmt- 
denon  (1881),  7  App.  Ot».  49,  per  Lord  Blackburn;  Suling  Ship 
''Blairmore''  Go.  t).  Macrvdie,  [1888]  App.  Om.  SM;  v,  BofA 

Exch.  Ass.  Co.,  [1897]  2  Q.  B.  185;  P<^arrian  SS.  Cb.  v,  Yoaag; 
[1915]  1  K.  B.  922.  It  may,  perhaps,  stiU  be  open  to  doubt  whellMr 
the  doctrine  that  the  state  of  affairs  at  the  time  of  action  brought 
be  looked  to  applies,  except  in  cases  of  capture  and  tho  tilk»»  Sea 
Lord  Halsbury,  [1898]  App.  Oaa.  at  p.  599. 
(p)  Art.  385. 

(q)  i  Boulay-Paty,  Droit  Com.  377.     See  also  3  Pafdessua,  Droit 
Com.  424.  -  •  .  I 
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SMt.  1097.  fully  made  is  binding  and  conclusive  between  the  parties,  and 
the  rights  flowing  from  it  become  vested  rights,  and  are  not 
to  be  divested  by  any  sabeeqimt  events  "  (r). 

Has  the  1097a.  It  is  a  question  of  considerable  doubt  whether  the 

lirilt    ^g^^  role  oo  ^  pwnt  has  not  been  akfwed  by  the  Marine 
bMB  altoxcd    Insurance  Act  of  1906.  As  we  have  seen,  sects.  61  and  62  of 

by  the  Marine  .  i.  i  i 

Insonoioe      the  Act  provide  that  when  there  is  a  constructive  total  loss, 
^  llie  ammd  may  abandcA  the  snbjeet-matter  insured  to  the 

insurer,  and  treat  tJie  loss  as  if  it  wwe  an  actiial  total  low» 
provided  that  he  gives  proper  notice  of  abandonment  {s) . 
1%6re  is  no  statem^t  in  the  Act  that  the  right  to  claim  for 
a  total  loss,  which  ttoi  comes  into  existenee,  is  liabki  to  be 
defeated  by  any  subsequent  change  of  circumstances  (t) . 

The  absence  of  any  provision  in  the  Act  that  the  right  to 
Mover  §&r  a  total  lose  (whieh  the  Act  clearly  recognizes),  is 
lost  bv  the  restitution  of  the  subjeetHBa^  mtwrad,  affords  a 
.  Strong  argument  in  support  of  the  view  that  on  this  point 
tiie  law  of  England  has  been  altered  by  the  Act,  and  assimi- 
lated to  the  law  <tf  tiie  UdHed  Slate  and  the  Continent,  and 
apparently  of  Scotland .  T^is  view  is  confinned  by  the  «^te- 
ment  in  sect.  61  of  the  Act  that  the  assured  may  treat  the 
lo08  as  if  it  were  an  actual  total  loss.    AoeKHrding  to  the 

(r)  fteik  V.  M^dmM  Ins.  Co.  (1822),  3  Mason,  Circuit  B.  27;  3 
Wmt,  S24;  2  Phillips,  s.  1705;  and  aes  per  Lord  Halsbury  in  Sailing* 
aUp  "Blairmore"  C5o.,  Ltd.  r.  Macredie,  [18»8]  App.  Cas.  593.  So, 
«oo,  generally  on  the  Continent.  As  to  the  Scjottish  law,  see  "  Blair- 
mOTO"  Co.  V.  Macredie,  sxprn,  and  Smith  v.  Robertson  (1814),  2  Dow. 
474.  The  foreign  rule  was  preferred  by  Judge  Carver  (see  Paper  read 
before  the  Buffalo  Conference  of  the  International  Law  Association- 
Clowes  &  Sons,  1900). 

(«)  Ante,  §  1091. 

(0  Such  a  statement  was  originally  imerted  in  the  Bill,  fw  an 
additional  sub-section  to  aeet.  «2  dedaied  tiiai  "where  the  9smaed 
has  given  a  aatiee  el  ah— jonwMit  whick  haa  aoi  been  aeeq^,  the 

vafidity  ef  <ke  ■luniiiiini-^  ^  he  detenuned  witii  referenoe  to  the 

■Inle  «f  atffwrf  at  ti»  tte  ef  antjea  hcooght.''  This  sub-section  wa» 
^Bi^hMi  i^le  wiif  rr  fMiad  through  its  different  stages  in  the 
Hawe  «f  Loida;  bst  it  was  struck  out  in  Committed  in  the  House  of 
f^inni^  in  consequence  of  objections  taken  to  it  by  Scottish  members, 
on  the  ground  that  on  this  point  the  law  of  Scotland  differed  from  the 
H^gijyi.  ii^Y.  See  Chalmers  &  Owen,  Mar.  Ins.  Act,  p.  91. 
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definition  of  actual  total  kwswes  in  sect.  57  of  the  Act,  they   

are  from  their  nature  indefeasible  (m).  It  seems,  therefore, 
arguable  that  the  Act  places  constructive  total  losses  on  the 
same  footing. 

On  the  other  liand,  it  may  be  urged  that  there  is  no 
express  provision  in  the  Act  dealing  with  the  question 
whether  the  right  to  ckim  tor  a  constructive  total  loss  is 
terminated  by  the  restwaticm  of  the  property.  Moreover, 
it  may  be  argued  that  the  provision  of  sect.  62,  sub- 
sect.  6  (a?),  that  the  acceptance  of  the  notice  of  abandon- 
ment conclusively  admits  liability  for  the  kas,  ooatemplatea 
that  the  right  to  recover  for  the  loss  may,  in  the  absence  of 
such  acceptance,  be  defeated  by  a  change  of  circumstances. 
Sect,  91,  saV-sect.  H  of  the  Act  declares  that  the  rules  of  the 
common  law  including  the  kw  merchant,  save  in  so  far  as 
they  are  inconsistent  with  the  express  provisions  of  the  Act, 
shall  continue  to  apply  to  contracts  of  marine  insurance. 
Therefore  it  is  also  a  triable  view  that  the  law  meii^aiit 
must  still  determine  the  question  whether  or  not  the  right  tx> 
recover  for  the  loss  (the  notice  of  abandonment  having  been 
jostled  at  the  tiiae  when  ilr  was  giv^)  dep^ids  on  the  state 
of  dimgs  at  the  time  of  aeticm  Inoogfat.  If  titis  be  the 
correct  view,  the  former  English  doctrine  will  still  prevail 
here,  and  the  rule  which  exists  on  the  Continent  and  in 
the  United  Stfttes^  if  it  hm  hitherto  also  been  the  law  of 
Scotland,  will  continue  to  be  so. 

If,  from  the  general  doctrine  of  constructive  total  The  doctrine 
loss,  we  pass  to  an  examination  of  the  cases,  we  shall  find  tfvetotSjLoiie 
some  a^^^arant  confusioii  in  the  decisions,  arising  principally  ^ 
from  a  want  of  properly  disliagiiishing  the  diffeiwit  effects  dSiemt  m^- 
of  the  doctrine  of  constructive  total  loss,  as  applied  to  tlie  J^/**  " 


(h)  There  is  some  slight  authority  for  the  view  that  in  ea^le  of  an 
actual  total  loss  by  capture,  the  restoration  of  the  property  before  action 
will  convert  the  loss  into  a  partial  loss:  see  Goldsmid  r.  Gillies  (1813), 
4  Taunt.  803,  atUe^  §  1051;  but  thi^  deeisioa  cannot  be  regarded  as  a 
satisfactory  one. 

(«)  Ante,  §  1091.    See  post,  §  1199- 
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different  subjects  of  insnrance.  In  order  to  avoid,  as  far  as 
possible,  this  confusion,  we  will  consider  separately  the  cases 
of  ctmstmctive  total  lost  on  the  tliree  omui  rabjeoto  of 
insimnoe — l^ps,  Goods  and  Fraght. 

The  difficulty,  it  will  be  seen,  relates  not  so  much  to  the, 
groonds  of  abandoament  in  Hie  abitraet,  t.e.,  to  the  kind  of 
casttilties  whidi  give  the  right  to  abandon  («/),  as  to  the 
a])plication  of  general  principles  to  the  varying  circumstances 
of  each  particular  case,  which  must  be  the  wpology  for  a 
more  length^ed  citation  (tf  aiMlioritieB  than  would  be 
requisite  under  a  more  scientific  and  methodical  system 
of  law. 

totel^^*  1099.  The  best  general  atal^n^t  of  the  diennistftnoes 
yp^  ktt  tmm  wfaiflh  eonisr  on  the  ttmaand  on  slop  a  primd  facie  right  to 
arrMt,^*"*  givo  notice  of  abandonment  (z)  is  contained  in  the  following 
passage  from  the  judgment  of  Story,  J.,  in  the  American  case 
of  Pede  V.  The  Menehaato'  Insurance  Conpany  (a) :  "  The 
right  of  abandonment  has  been  admitted  to  exist  whoro  thore 
is  a  forcible  dispossession  or  ouster  of  the  owners  of  the  ship, 
at  kk  oases  ei  eafioie,  Ise.;  where  there  is  a  restraint  in» 
detention  which  Heprifes  fke  owner  <rf  the  free  use  of  his 
ship,  as  in  cases  of  embargoes,  blockades,  and  arrests;  where 
there  is  a  present  total  loss  of  ike  physical  potsessioa  aftd  ma 
of  the  shqfi,  as  in  easss  of  sdbmefsioD;  where  ihim  is  a  total 
loss  of  the  ship  for  the  voyage,  as  in  cases  of  shipwreck,  so 
that  the  ship  cannot  be  repaired  in  the  port  where  the 
disaster  happens;  wfaeie  the  injury  is  so  est^ve,  that  by; 

(jr)  Tke  gnmdi  of  akandonment  (/.^.,  cases ''of  constructive  total 
loM)  wiriiiii  n  Mfawing  wamnl^  tdtoa  horn  iiw  Code  d# 
CoMMnt,  an  all,  exfleptiair  ^  iMt,  admitted  to  be  wdi  in  oar  law : — 

1.  Captnie;  2.  SirifwiMk;  S.  Stnuidnflr,  ^iHiere  the  afaip's  timbers  are 
broken  (iehouement  avec  brk) ;  4.  Innavigafaiitty,  ptodoeed  by  perila 
of  the  seas;  5.  Detention  by  a  foreign  power;  S.  thd  Immba 

grovernment;  7.  Loss  or  deterioratioa  whm  ■BHiBtlag  ta  HtutB^fmrlim 

of  the  value  of  the  thing  insured. 

(z)  The  law  on  this  point  is  now  ooataioed  ia  tbe  Mar.  Ins.  Act, 
1906,  s.  60,  sub-s.  2,  ante,  §  1091. 
(tf)  (1822),  3  Mason,  R.  27,  died  2  PhUlips,  a.  1519. 
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the  reason  of  it  the  ship  is  useless,  and  the  making  repairs  im9i 
would  exceed  her  value." 

Wo  wilt  oom^ler  the  different  cases  somewhat  in  the  ahove  Capture, 
order.    First,  therefore,  the  assured  on  the  ship  has  a  right  confers  the^ 
to  give  notice  of  abandonment  immediately  he  hears  that  his  [^^gaiST^ 
^ip  has  be«i  f<wcihly  taken  ont  of  his  possession  and  control  ^^^^^nment. 
by  capture;  for  from  the  moment  of  capture  he  is  deprived 
of  the  free  disposal  of  his  vessel— at  all  events  for  a  time,  and 
perhaps  for  ever  (b).      The  ship,"  as  Lord  Mansfield  says, 
"  is  lost  hy  the  capture,  though  she  he  never  c<mderan0d  at  all, 
nor  carried  into  any  port  or  fleet  of  the  enemy  "  (c).  Imme- 
-diately,  therefore,  the  assured  receives  intelligence  that  his 
is  captured,  he  has  a  rig^t  to  giro  notice  of  ahandonm^t ; 
and  he  may  insist  on  mek  notice,  and  recover  as  for  a  total 
loss,  "provided  the  capture,  and  the  total  loss  occasioned 
therehy,  continue  to  the  time  of  bringing  the  action"  (d). 

If,  however,  hef c»re  action  brought,  the  ship  be  recaptured  Bat  restoca- 
and  restored  to  the  possession  or  control  of  her  owners,  either  action  deter- 
in  an  undamaged  or  only  partially  damaged  state,  the  assured  ^J*** 
oMMiuittst  on  his  notioe  of  ahftndmnent  md  reoovsr  as 
forvHIhl  loss,  even  diough  the  loss  was  tot»l  at  ^  time 
he  gave  such  notice  (e). 

The  principle  of  the  English  law  in  fact  is,  as  we  have 
^jalready  seen,  ''that  die  nature  of  the  damnification  at  the 
time  of  action  brought  is  the  sole  criterion  of  the  right  to 
recover  as  for  a  total  loss"  (/). 

UiOO*.  The  following  case  affords      ,  illustration  of  this  Hawtton*. 
principle: — 

Insurance  was  effected  on  ship  and  goods  on  a  voyage  from 

(i)  2  Emerigou,  212. 
(e)  In  2  Burr.  694. 

id)  Per  Lord  Mangfield  in  Hamilton  v,  Mendes  (1761),  2  Burr. 
1212.   See,  however,  ante^  §  1087a. 

(e)  See  eases  cited  m  Rays  ».  \Boyal  Exch.  Am.  Co.,  [1887]  2 
%  B.  185. 

(/)  Per  Lord  EUeiboroiigk  in  4  11.  &  S.  583.   See,  however,  Lord 
Halsbury's  limitation  on  this  principle  in  Salli^  Ship    Bluxmox« '* 
<k).  L\  Macredie,  [1898]  App.  C&s.  593;  and  as  to  the  poa^e  alteration 
of  the  law  on  this  point  by  the  Mar.  Ins.  Aot,  1906,  mo  anU,  §  UI87a. 
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VirgiDia  to  Londan.  The  ship  on  the  voyage  was  eaptared  oi^ 

the  6th  of  May,  and  recaptured  on  the  23rd;  on  the  3rd  oJt 
June  she  was  brought  into  Plymputh.  Twenty  days  after 
her  animal  in  Plymooth,  the  mmiaed,  who  thea  tet  heard 
both  of  the  capture  and  recapture,  gave  notice  of  abandon-* 
ment,  which  the  underwriters  refused  to  accept.  On  the 
19th  ol  AagQrt  (before  aotioii  brought)  the  ship  and  cai^ 
wem  bffought  into  the  pcHrt  of  Ixmdon .  The  ship  had  received 
no  damage  from  the  capture,  and  the  cargo  was  delivered  to 
the  freighters,  who  paid  full  freight.  Lord  Mansfield  held 
1^  opon  ^  above  laeto  the  aamed  oould  not  reeov^  as  f <Mr 
a  total  loss  (g).  "  The  pkintiff's  demand,"  said  his  liordship, 
^'is  Jor  an  indemnity.  His  action,  then,  must  be  founded 
on  die  Baliue  of  his  damnifioation  as  it  really  was  at  the  time 
of  aotkm  Wonght.  It  is  repugnant  on  a  oontract  of 
indemnity  to  recover  as  for  a  total  loss  when  the  final  event 
has  determined  that  the  damnification  is  in  truth  an 
avenge  k«"  (ik). 

Serotice was  ^®  observed,  the  assured  was  aware  of 

J^^^JJI^J^  ship's  recapture  and  restoration  at  the  time  he  gave  notice 
tMmSlSii  of abaadoiumentyiethatBfiithfflrthesafpoiediKNrthemle^^ 
ol  ^Msts  was  siieh  as  to  justify  the  notice  of  abandonment  at 
the  time  it  was  made;  but  even  though  the  supposed  state  of 
facts  was  such  as  to  justify  the  notice  when  given — ^that  is^ 
altlMN^  aasmed  had  at  that  time  only  heard  of  the  cap- 
ture and  not  of  (he  recapture — ^yet  the  subsequent  recapture 
and  restoration  of  the  ship  in  a  comparatively  undiMnaged 
itate»  if  bitee  aetion  bfougfat,  will  equally  prevent  Ae^ 
assured  from  recovering  as  for  a  total  loss  (i). 

mi.  Ihe  loUownig  «fe  the  ^usts  of  the  case  by  whicfaL 

« 

this  point  was  first  established: — 
f^AwiT       Inswuioe  was  effected  on  ship  and  lreijg;ht  for  a  homeward. 

(g)  Hamilton  v.  Mmtm  (1761),  2  Burr.  UM. 

(h)  2  Burr.  1210. 

(t)  Bainbridge  v.  Neilson  (1808),  10  East,  329;  Parsons  v.  Scott 
(1810),  2  Taunt.  363;  Naylor  v.  Taylor  (1829),  9  B.  Ac  Cr.  718.  See,, 
however,  ante,  §  1097a. 
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voyage  from  Jamaica  to  Liverpool;  the  ship,  in  the  course  s»cti 
of  ^e  voyage,  was  captured  on  the  21st  of  September,  and 
recaptured  on  the  25th.'  The  assured  on  the  30th,  having 
th^  only  reodived  intelligence  of  the  capture,  but  not  of 
the  recapture,  gave  notice  of  abandonment,  which  the  under- 
^vriters  did  not  accept.  Afterwards,  but  before  action 
brought,  the  ship  was  restored  to  the  possession  of  the  assured 
in  an  Irish  port  to  which  she  had  be^  carried;  and  after  the 
commencement  of  the  action,  but  before  the  trial,  she  arrived 
.at  Liverpool  and  earned  freight.  Neither  ship  nor  goods 
were  damaged,  but  the  salvage  diarges  on  the  ship  amounted 
to  about  15{.  per  omt,  on  the  sum  insured,  and  on  the  freight 
to  about  13?.  per  cent.  Lord  EUenborough  and  the  Court  of 
King's  Bench,  upon  this  state  of  facts  and  on  the  principle 
above  stated,  unanimoudy  held  that  the  assured  could  only 
recover  for  an  average  loss  (k). 

1102.  Subsequently  the  Courts,  notwithstanding  the  doubts-  Or  by  tfae  x«al 
of  Lord  Eldon  in  Smith  v.  Robertson  (Z),  gave  a  still  further 
extension  to  the  doctrine,  and  conclusively  established  that 
even  where  the  real  state  of  facts  was  such  as  to  justify  an» 
abandonment  at  the  time  of  giving  notice,  yet  subsequent 
restoration  before  action  brought  would  defeat  the  claim  for 
a  total  loss  (m).  Lt  the  eadieet  case,  goods  insured  for  a  Patterson «. 
voyage  from  Liverpool  to  Quebec  were  captured  with  the 
ship  on  the  27th  September,  and  not  recaptured  till  the  27th 
October;  in  the  interim,  <m  the  13th  of  October,  the  aasuied, 
who  ihm  first  heard  of  the  capture,  gave  notice  of  abandon- 
ment, which  the  underwriters  refused  to  accept.  Ultimately, 
and  before  action  brought,  the  ship,  with  the  goods  on  board, 

(*)  Bainbridge  r.  Neilson  (1808),  10  East,  329;  see  alao  8.  P., 
Naylor  v.  Taylor  (1829),  9  B.  &  Or.  718;  4  M.  &  RyL  .526;  8.  C.  at 
N.  P.,  Dans.  &  LI.  240. 

(0  (1814),  2  Dow,  474. 

(m)  Patterson  v.  Ritchie  (1815),  4  M.  &  S.  393;  Brotherston  tr. 
Barber  (1816),  5  M.  &  S.  418,  confirmed  in  Naylor  v.  Taylor  (1829), 
9B,  tcCx.  724;  see  also  Ruys  v.  Royal  Bzoh.  Ass.  Co.,  [1897]  2  Q.  B. 
1S6,  wli^re  the  eMlier  cases  on  this  sabject  are  all  reviewed  by  GoUios,  J,' 
B«i  see  unte,  §  1097a. 
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arrived  at  Quebec  and  earned  freight.    The  Court  held,  oa 
the  above  principle,  that  the  aesured  could  only  leoover  f<»  aa 
to  Hie  extoit  of  the  sea-damage  and  salvage 
'^"'dMllrges  on  the  goods  (w) . 

J^?ratfon         ^         "®  capture,  though  prima  facie  a  total  loss,  does- 
ISl^S^'        "^<^essarily  amount  thereto,  so  neither  does  recapture  or 
conditio*  of    restoration  of  the  ship  before  action  brought  necessarily  pre^ 
^■Mp.       vent  the  loss  from  being  total.   If  the  ship  after  the  reeapture 
comes  to  the  hands  of  the  owner,  and  remains  at  the  time  of 
bringing  the  action  in  soeh  a  state  Oiat,  evoi  if  no  notice  of 
abandonmeBt  had  been  previously  given,  yet  the  assured 
might  at  thai  moment  have  abandoned,  he  may  recover  as 
for  a  total  loss,  notwithstanding  the  ezistonce  id  her  mere 
httU. 

As  far  as  concerns  the  aliip,  therefore,  the  question  in  alL 
^  cases  of  capture  (or  other  forcible  privation),  followed  by 
restoration  bafoie  action  bmigfat,  cmmb  Io  was  the 
rtate  of  the  after  restoration,  and  at  the  time  of  com- 
m«icing  the  action,  such  that  the  assui-ed  might  at  that  time 
have  treated  the  case  as  one  of  eaaatm^ve  total  ksa?  If 
•0,  Ikeu  he  is  en^^,  notw^taiidiag  sodi  restonition, 
either  to  follow  up  a  previous  notice  of  abandonment,  or,  if 
he  hears  of  the  loss  and  restoration  at  one  and  tbe  woe  time, 
tfewi  fifst  to  five  eiie,  and  in  eith^  case  to  recover  as  for  a 
total  loss. 

UHi.  The  main  difficulty  has  arisen  in  determining  for 
that  purpose  in  what  state  the  restored  ship  must  be.  Lord 
Mansfield,  in  the  decision  of  this  point,  gave  great  weight  to 
a  (droiimstance  which,  it  is  now  settled,  must  be  altogether 

0*)  Patterson  v.  Ritchie  (1815),  4  M.  k  S.  393;  and  see  the  passage 
froii  lord  Tonterden's  judgment  in  Xaylor  r.  Taylor  (1829),  9  B.  k  Cr. 
724,  already  died,  approving  and  confirming  the  rule  of  Bainbridge  ^•. 
^taham.  la-Bsotkerskin  v. -Barber,  Bayley,  J.,  seemed  even  to  think 
It  an  <^  pout  wMber  the  aamrad  could  recover  as  for  a  total  lo« 
«if  the  hm,  coatiMiaig  total  at  tine  (tf  aetioB  brought,  beeame  a 
partial  loss  only  at  the  thae  of  the  tnal."  $  U.  k  B,  m.  As  to 
thii,  see  Rays  r.  Royal  &di.  Ontp.,  f  ISW]  t  Q.  B.  IK. 
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left  ottt  ol  consideration  in  determining  whether  the  loss  on  Sact.  ii04. 
the  ship  is  or  is  not  oonstrw5tively  total— viz.,  whether,  in 
consequence  of  the  casualty,  there  had  or  had  not  heen  a  loss 
of  the  voyage  (o).  That  is  a  phrase  of  very  pertinent  mean- 
in  rdation  to  wag^  policies,  which  were  no  other  than 
wagers  in  the  form  of  policies  on  the  issue  or  success  of  the 
voyage  (/?).  In  Pole  v.  Fitzgerald,  a  case  upon  an  interest 
policy,  this  point  was  raised,  and  Willes,  C.  J.,  delivering  the 
judgment  of  the  Court  of  Error,  then  for  the  first  time  laid 
it  down  that  in  all  policies  on  ship  (not  being  wagers)  the 
insurance  is  not  on  the  voyage,  but  on  the  ship  for  the  voyage, 
and  that  in  all  cases  of  loss  under  such  policy  the  question 
never  is,  what  damage  has  the  assured  sustained  by  the 
interruption  of  the  voyage?— but,  how  much  damage  is  done 
to  die  ship?  This  decision  was  affirmed  in  the  House  of 
Lords  (g),  but  Lord  Mani^eld,  notwithstanding,  adhered 
through  a  long  series  of  decisions  to  the  loss  of  the  voyage 
as  a  test  of  the  loss  of  the  ship  (r).  Through  tlie  whole  time 
that  he  presided  in  the  King's  Bench,  and  indeed  long  after- 
wards, this  seems  to  have  continued  to  be  the  recogniaed 
doctrine  of  the^  Courts  («).    One  of  the  first  cases  in  which 

(0)  Cf.  Hamilton  r.  Mendes  (1761).  2  Burr.  1209.  "It  does  not 
neeessarily  follow  that  becau'^e  there  is  a  recapture,  therefore  the  loss 
ceases  to  be  total.  //  the  i-oyage  is  ahsolutehj  lout  or  not  worth  parituiny 
— ^if  the  salvage  is  very  high — ^if  further  expense  is  necessary — ^if  the 
insurer  will  not  engage,  in  all  evrats,  to  bear  tiiat  expense,  tfaoo^ph  ft 
ahooU  exoeed  the  v«1m  or  fail  of  racoefls;— ^niiier  time  aad  many  other 
Wk»  eirenmstaBoee  the  aasiired  nay  dieeatangle  himaelf  and  abandMi, 
liotwithrtanding  then  has  been  a  reeaptme." 

0»)  V,  Ludlow  (1721),  Gomyn,  B.  960;  Pond  v.  King  (1747), 

1  WU«.  191;  Dean  v.  Dicker  (1746),  2  Str.  1250;  Whitehead  r.  Bancs 
(1749),  1  Park,  Ins.  166.  The  cases  of  Aaueviedo  v.  Cambridge  (1712). 
10  Mod.  77,  and  Spencer  v.  Franco,  before  Lord  Hardwicke,  1735, 
seem  contm :  but  the  former  was  never  decided,  and  the  latter  turned 
mainly  on  another  point.  See  these  eases  oommented  on  by  Lord 
Mansfield,  2  Burr.  695. 

iq)  Pole  V.  Fitzgerald  (1752),  Willes,  641;  affirmed  in  the  House 
of  I^rds.    See  S.  C,  Fitzgerald  v.  Pole,  5  Brown,  P.  C.  131. 

(1)  Goss  V.  Withers  (1758),  2  Burr.  683;  Hamilton  v.  Mendes  (1761), 
ibid.  1198;  Milks  v.  Fletoher  (1779),  1  Dougl.  2Sla. 

(«)  See  C^et  v.  St.  Baibe  (1786),  1  T.  B.  187,  in  whieh  BbU^, 
J.,  says,  "  If  either  the  ship  or  the  voyage  be  lost,  tibat  is  a  total  loss." 
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lIM.  tlieve  was  a  iei«nl  to  ihe  docterifie  ol  tke  Hcoid  of  Lofds  in 

Fitzgerald  v.  Pole  was  that  of  Parsons  v.  Soott  (<),  yfhiak 
came  before  the  Court  of  Common  Pleas  in  1810;  and  four 
j^emaflerwaida  t|ie  eaae  of  Falknar  v.  BitchiewAS  decided  in 
the  eame  wmy  1^  ^  Ooart  cl  King's  .Bem^,  then  presded 

over  by  Lord  Ellen  borough  (n) .  From  this  period,  the  law 
on  the  pount  i&ay  be  considered  as  settled.  The  loss  of  tha 
voyage  hm  wMmg  to  do  with  the  kM  ol  the 

The  same  principle  has  received  ahofidant  judicial  illustra- 
tion, and  may  be  regarded  as  conclusively,  established,  in  the 
iMumee  Jaw  of  the  Ui^tod  Stales  (y). 

TTuderwliat  lllMk  But  although  it  is  thus  established  that  loss  of 
^fnllSSSi*'  voyage  has  nothing  to  do  with  loss  of  ship,  it  is  equally! 


notioe  of 


certain  that  the  mere  restitution  of  the  ship's  liull  before 
^  action  brought  is  not,  per  se,  sufficient  to  defeat  a  notice  of 
alMuidfliiinent  onoe  ri|^idfy  made,  and  reduce  a  total  to  an 
average  loss.  "  No  cases  say  that  the  bare  restitution  of  the 
hull  of  the  ship  prevents  the  loss  from  being  total"  (2:). 

The  ship,  a^  the  recapture,  must  be  m  ene  in  the  country 
ol  the  owner  under  aach  moumatanoes  that  he  may,  if  yhe 
pleases,  take  possession  of  her,  and  may  reasonably  be 
expected  to  do  so"  (a). 
M'liyr  ff.         A'dd^'inanred  frc»n  Liv^rpocd  to  the  African  coa^  was 


So,  again,  in  Botch  v.  Edie  (1795),  6  T.  B.  413  (temp.  Lord  Kenyon), 
im  a  eaaa  of  abaadouaait  om  Mmtioa,  ik»  aaaie  doefcriae  was  held, 
vku,  lhai  it  wat  a  iolal  Iom  oa  ■U^,~lMeamo  tiw  voyage  was  loti,  aai 

(0  Tmmm  r.  SeaM  (in%),  t  TmuA.  MS. 

(«)  MfaMT  V.  BitaUa  (1S14),  8  M.  *  8.  290;  aad  bj  Loid  Eldon 
la  Brawn  v.  Smith  (1813),  1  Dow,  P.  O.  349;  hf  Lat<A  TealatieB  ia 
]%le  V.  DaUas  (1831),  1  Mood.  &  Bob.  55. 

(a?)  See  Naylor  v.  Taylor  (1829),  in  Danson  &  LI.,  and  note,  248,  254. 

(y)  BradUe  v.  Maryland  Ins.  Co.  (1838),  12  Peters,  S.  C.  R.  400; 
Hurtin  r.  Phoenix  Ins.  Co.  (1806),  1  Washington,  C.  C.  R.  400;  Alex- 
ander V.  Baltimore  Ins.  Co.  (1808),  4.aranch,  S.  C.  B.  370;  2  Phillips, 
Ins.  ss.  1521,  1522,  1523. 

(r)  Lord  Mansfield  in  MiUes  v.  Fletcher  (1779),  1  Dougl.  232. 

(a)  Bayley,  J.,  in  Holdsworth  v.  Wise  (1828),  7  B.  &  Cp.  799; 
afterwards  per  Loid  Campbell  in  Loaano  v.  Janson  (18M),  28  L.J. 
Q.  B.  948;  2  B.    S.  liO;  atti  ia  Deaa  v.  Hornby  (1854),  3  B.  k  B«  199. 
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eaptored  by  the  French,  and  carried  in  a  dismantled  condi- 
tion to  Fayal.  ^  w«i  tiiate  eiaimed  a»  prize,  but  the  Prise 
€ourt  of  Fayal  decided  in  favour  of  the  assured,  subject  to 
an  appeal,  pending  which,  the  master  obtained  the  release  of 
the  flhip  aad  arrived  wUh  her  at  Liverpool  before  action 
brought.  The  ship,  at  Liverpool,  was  still  in  an  entirely 
dismantled  condition,  but  was  worth  to  be  sold  as  she  lay 
1,300^.  The  expense  of  bringing  her  from  Fayal  had  been 
2211.;  the  sum  kft  these  to  abide  the  event  of  the  ^peal 
was  427Z. ;  and,  in  the  event  of  its  being  decided  against  the 
assured,  he  would  have  lost  his  deposit  and  been  condemned 
besides  in  damages  to  a  much  larger  amount.  Under  these 
^jircumstances  the  assured,  who  had  given  notice  of  abandon- 
ment on  first  hearing  of  the  capture  and  before  the  ship's 
liberation,  insisted  on  hia  right  to  recover,  in  respect  of  such 
notice,  as  for  a  total  loss;  and  the  Court  of  King's  Bench  gave 
judgment  in  his  favour  (b). 

Lord  EUenborough  said:  "The  mere  restitution  of  the 
hull,  if  the  plaintiff  n»y  eventually  pay  more  for  it  than  it 
is  worth,  is  not  a  circumstance  by  which  the  totality,  of  the 
loss  is  reducible  to  an  average  one.  If  no  abandonment  had 
been  already  made,  do  not  sufficient  circumstances  exist  in 
Ihis  ease  to  waitiat  an  <»igiiial  alMmdc»meat  at  the  present 
moment?  ...  It  appears  to  us  that  there  existed  at  the 
time  of  the  abandonment,  at  the  time  of  action  brought,  and 
that  thm  ooatiAiie  to  exiflt  at  the  present  moment,  circum^ 
^nces  fully  suffieimt  to  entitle  the  plaintiff  to  recover  as  for 
<a  total  loss" 

(6)  M'lver  v.  Henderson  (1816),  4  M.  &  S.  576. 

(c)  Lord  EUenhorough,  indeed,  in  the  course  of  his  judgment,  re- 
ferred to  other  considerations,  which,  as  pointed  out  in  Dans.  &  LI.  "252, 
show  that  his  Lordship  had  not  quite  "  purified  his  mind  of  the 
generaUties  "  that  he  reprobates  in  Falkner  v.  Ritchie.  Thus,  in  stating 
-the  condition  of  the  ship  at  time  of  action  brought,  he  says,  intei-  alia, 
"  The  voyage  is  lost,  the  cargo  which  was  to  be  conveyed  in  the  ship  is 
wholly  gone":  and  in  another  part  of  his  judgm^t  he  dwells  on  li^ 
iMck  that  "  the  voyage  wss  eompletely  lost (see  4  M.  &  S.  584,  58d)— 
eixeoButeaoeg  wUeli  he  had  previously  admitted  could  have  notittiiir 
"to  do  with  iiie  knt  «f  the  diip.  _ 


im 
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CONSTRICTIVE  TOTAL  J.OSS,         [^I'AKT  IIU 

1106.  A  slave  ship  was,  in  the  course  of  her  voyage,. 
nrntuMNMly  aeifled  and  ran  awmy  wkk  by  het  crew,  bnt 
siibeeqiieiilty  bouded  and  taken  possestioii  of  by  a  British 
man-of-war  and  brought  into  Barbadoes.  The  government 
agent  there,  in  the  absence  of  the  maat^  and  without  waiting^ 
lor  onim  iam  fingkad,  sold  the  whole  of  tlie  cargo  and 
stores  that  still  remained  on  board  the  ship,  in  order  to  pay 
the  salvage,  leaving  nothing  but  the  hull  and  rigging.  The- 
Howe  of  Loida  Md  that,  under  tbeae  ebranatances,  the^ 
assored  (who,  immediately  on  hearing  these  facts,  had  given 
notice  of  abandonment  and  sent  out  orders  to  sell  the  ship)^ 
was  entitled  to  moper  aa  inr  a  total  kaa  (li). 

Notyng  is  add  in  ikh  ease  i»  to  tbe  state  of  the  ship,  and 
the  decision  probably  proceeded  on  the  ground  that  there  liad 
been  no  restmation  of  the  ship  to  the  country  ot  the  owners,, 
witkin  liie  inm  ei  Bayiey^  J.%  judgment  m  ^  i^owing 

A  ship,  insured  from  British  America  to  the  United  King- 
dom,  feeeiv«d  to  aHieh  damage  fmn  tempestuous  gales  tbat 
tbe  mm  abaadened  h«r  and  went  on  boaid  of  another  vessel. 

Immediately  on  receiving  this  intelligence  the  plaintitt  gave 
notice  of  abandomnent.  The  day  after  the  etew  had  left  her^ 
tkm  wtmA  was  pielud  up  at  aea  by  a  tbivd  Temei,  and  brought 
into  New  York,  where,  with  the  sanction  of  the  British  consul,, 
but  without  any  authority  from  the  assured,  she  was  repaired 
OB  boltonaiy  by  Ibe  i^«ntB  ler  lioyd's  in  tiwt  city.  Tfaeaii^ 
waa  tbeo  bmigbt  over  to  lAyerpoel  before  action  brought, 
but  was  immediately  taken  possession  of  on  behalf  of  the 
lenders  on  bottomry  for  l,200/.»  there  bei^g  beaidee  an  addi- 
tional ^arge  of  8501.  on  her  Im*  the  estimated  cost  of  re- 
pairing further  damage  received  in  the  Mersey  just  before 
reaching  Liverpool.  The  joint  amount  of  these  two  sums 
eKoeeded  tbe  value  in  tbe  poliey.  Und^  these  eircumatances 
the  Court  held  that  the  loss  which  had  once  been  total  by  the 


(if)  999mm  V.  8miA  (18U),  1  Dow,  P.  C.  m.  hoKi  Eldon  gave. 
j«d«Mit.    Sie  Dm  v.  Hmbgr  t  E.  Ic  B.  m;  St 

Q.  B.  m. 
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desertion  of  the  crew,  and  in  respect  of  which  the  assured  had  S»ct.  uoa- 
given  due  notice  of  abandonment,  was  not  turned  iitto  a 
partial  loss  by  the  subsequent  events,  the  effect  of  which 
could  be  of  no  benelit  to  the  assured  (e). 

In  this  case  it  is  important  to  observe  that  the  repairs 
abroad  for  which  his  ship  was  bottomried  had  been  dcme  by 
strangers,  without  the  authority  of  the  assured.  Had  they 
been  done  by  his  direction,  or  by  the  master  acting  as  his 
agent  at  the  foreign  port,  then  the  fact  of  the  ship's  arrival 
would,  as  it  seems,  have  precluded  a  recovery  for  a  total  loss, 
though  the  amount  of  the  bottomry  bond  and  expenses  had 
together  exceeded  the  worth  of  the  ship  to  her  owners  as 
restored  (/). 

1107.  It  must,  however,  be  carefully  borne  in  mind  that  Thwe  must 

in  order  to  give  the  assured  even  a  prima  facie  right  to  aban-  depriva- 
don  in  respect  of  capture,  seizure,  desertion,  or  other  privation  ^^j^^g^fy^®^ 
of  proper  or  posaes^on,  whether  f  iMrcible  or  not,  there  must  notice  of 
have  been,  at  some  one  period  of  time  during  the  risk,  a  total 
loss  by  the  complete  and  actual  privation  of  the  owner's  pos- 
session or  control  over  the  ship.  If  the  l^al  possession  of  the 
ship  by  the  owner  have  never  been  put  an  end  to  by  the 
casualty  in  respect  of  which  he  abandons,  he  can  never  recover 
as  for  a  total  loss. 

The  ^p  "  William,"  of  New  York,  insured  in  this  country 
for  a  voy  age  from  Hull  to  New  York,  met  with  such  tempes- 
tuous weather,  and  became  so  leaky,  that  the  crew,  exhausted 
by  working  the  pumps,  deserted  her. at  sea  843  the  only 
possible  means  of  savmg  their  Uv4||||||||P^  taken  on  board 

t 

(e)  Hoidsworth  v.  Wise  (1828),  7  B.  &  Cr.  794;  S.  C,  1  M.  & 
Ryl.  673;  see  also  Dean  v.  Hornby  (1854),  3  E.  &  B.  180;  23  L.  J.  Q.  B. 
129,  a  case  of  capture,  recapture  and  sale  abroad  by  the  prize  master, 
in  whidi  notice  of  abandonmMit  l&ving  been  given  on  capture,  the 
Ion  was  held  total,  notirithBtaiiding  ship's  anriTal  In  Ib^^aad  and 
decree  hy  Adnuralty  to  oivaafs.  And  cf .  Siiepherd  v.  Henderaon  (1881), 
7  App.  Ctm.  at  p.  71. 

(/)  Chapman  v.  Benson  (1847),  i  G.  B.  880;  2  H.X.Ga8.  096; 
Fleming  v.  Smitii  (1848),  1  H.  I«.  Cas.  518,  538.  Cf .  BoMtto  i;.  Gnrney 
(1851),  U  C.  B.  at  p.  188. 
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"Hyder  AK."  At  the  same  time  eight  men  of  the 
Hyder  All's  "  crew  were  allowed  to  boud  the  "  WiUiwD  " 
in  the  hopes  of  ultimately  brinpng-her  into  port  and  eamini? 
8«lT.fe.    The  "Hydor  AK"  reached  New  York  in  safety! 
Md  the  owner,  of  the  "  William,",  who  resided  there,  inune- 
diately  gave  notice  of  abandonment  to  tlie  anderwiiteia 
Meanwhae,  only  two  day.  altar  Hie  "Hyder  Ali's  "  arrival 
•t  New  York,  the  "WiUiam"  was  brought,  by  the  eight 
•ewnen  who  had  boarded  her,  into  Newport,  Bhode  Idand 
(aharbour  about  two  hundred  mile,  off),  and  there,  with  the 
knowk^  (d  her  ownon,  was  .old  to  pay  the  salvage,  wliich 
MDoanted  to  about  two-thirds  of  the  price  she  sold  for.  The 
.    Court,  on  the  whole  of  the  above  dronnutaneea,  hrid  that  the 
Meuwd  ooaU  not  inart  <m  thw  notice  of  abandonment  and 
nw*ver  a.  ier  a  total  Iom.    For.  first,  the  ship  had  never 
effectually  been  lost  to  the  aawired  at  ail,  their  right  «rf  po.- 
session  and  control  orer  her  never  having  in  fiwt  ceased:  for 
the  agirt  seamen  who  boarded  her  as  salvors  must  be  regarded 
aa  their  agents  (j,),  and  they  had  taken  possenion  of  im 
directly  she  was  left  by  the  original  crew.  Seeondly,  the  ship 
waa  rwtored  to  h»  oroer.,  after  notice  of  abandonment, 
under  mch  circumstances  that  they  might  have  had  posses- 
sion  of  her  again  if  they  pleased,  and  might  reawnably  have 
been  expected  to  tak»it;  and  they  oooW  not  entitle  themselves 
to  recover  a.  fa-  a  total  loss  by  permitting  the  salvors  to 
have  recourse  to  a  sale  which,  not  being  necessary,  wa.  no« 
justifiable  (A). 

l^zaBo  On  the  other  hand,  in  Loamo  t..  Janwn,  the  ship  while  on 

*e  coast  of  Africa  was  seized  by  a  British  cruiser,  carried  to 
St.  Helena,  and  there  oondenmed  by  the  Viee-Admiralty; 
Coort  &r  being  engaged  in  the  dave  toade.  The  cargo, 
whidi  was  tiw  subject  of  insurance,  was  also  condemned, 
unloaded,  and  stored  in  St.  Helena,  to  abide  the  remit,  of  an 
appeal  to  the  Privy  Cowteil.  The  taking  was  unlawful,  the 

(ff)  It  is  doubtful^  however,  whether  this  ground  for  the  deeuioa 
could  be  now  supported.  See  Aitehison  r.  Lohre  (1879),  4  Apf «  Gbt.  7U, 
(A)  Thorneley  v,  Hebson  (1819),  2  B.  &  Aid.  518. 
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diarge  being  imfoanded.  But  the  nfisufed,  who  had  abandoned  Sect.  iior. 
within  proper  time,  were  held  entitled  to  recover,  as  their 

property,  though  in  existence,  never  after  had  been  placed 
under  such  circumstances  that  if  they  pleased  they  might 
have  had  ponemxm^  and  might  reasonably  have  been  expected 
to  take  possession  of  it "  (ij . 

1108.  Subject  to  the  same  limitations,  there  can  be  no  doubt  Arredt, 
tiiat  anesty  detention,  or  embargo  of  the  ship,  whether  by  a  or  mbargo. 
hostile  or  friendly  government,  gives  a  prima  facie  right  of 
abandonment  in  all  cases  where  there  is  an  apparent  proba- 
bility that  the  owner's  loss  of  the  free  use  and  di^osal  of  his 
i^p,  onoe  total,  by  the  arrest  or  embargo,  may  be  of  long  or, 
at  all  events,  of  very  uncertain  continuance  (k). 

Thasy  whm  the  ships  of  an  Amedean  merchant,  resident  Botehv.Edie. 
at  time  of  action  brought  in  this  country,  had  been  seized  and 
detained  by  the  French  government  in  their  port  of  loading, 
it  was  held  that  under  a  policy,  at  and  from  such  pmrt,  he 
might  leeowr  as  lor  a  total  loss,  upon  due  notice  of  abandon- 
ment, more  especially  as  it  appeared  that  the  ships,  at  the 
time  of  action  brought,  were  still  detained  and  had  then  been 
so  for  three  jears  (I). 

Of  course,  if  the  arrest  creates  only  a  temporary  obstruction  if  the  arrert 
of  the  voyage  without  giving  rise  to  any  permanent  loss  of  ^rj"^ 
control  over  the  ship,  it  eannot  give  any  right  to  abandon.  ^vn^n,it\B 
Thus  where,  on  the  occasion  of  a  famine  at  Corfu,  some  abandonment* 
Venetian  cruisers,  meeting  at  sea  a  Genoese  ship  laden  with 
com,  carried  her  into  Corfu,  and  after  taking  out  and 
paying  for  ^e  c<»n  let  the  ship  go  free,  this  was  decided  in 
the  Rota  Court  of  Genoa  to  give  no  ground  of  abandonment 

(0  Lomw  V.  Jmmob  (tm),  8  E.  4c  E.  leO;  2S  L.  J.  Q.  B.  337. 

(*)  AMOfdiag  to  41m  Mar.  Ins.  Aet,  1906,  a.  60,  sub-s.  2  (1),  anie, 
S  lOa,  iMe  Is  a  eonstonietive  total  loss  where  ...    it  is  unlikely 
tiiat  ii«  MMired  "eut  recover  tiie  afatp."  The  wwds  '^wiliiiii  a  reason- 
aUe  time"  shoold  probably  be  imp^.  See  per  PtoUofd,  J.,  Polur- 
lian  as.  Go.  v.  Yougt  •Vra. 

(J)  MA  y.  Sdie  (ITW),  6  T.  B.  418. 
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talk  IMk  to  the  assured  on  ship  (m) .  So  where  a  British  ship  was 
detained  eleven  days  by  a  British  man-of-war,  to  prevent  her 
prooeeibg  to  a  port  wh»e  an  emhtigo  was  kid  on  ail 
Biitiflh  ^nsflflels,  it  was  Md  that  the  assured  on  ship  could  not 
abandon  on  this  ground  (w).  And  where,  during  the  war 
of  1912  between  Turnkey  and  Greece,  a  Kitish  vessd  was 
■elied  hj  the  Giedcs  and  detained  for  six  weeks,  nominally 
for  adjudication  by  a  Prize  Court,  and  then  released,  the 
Court  of  Appeal,  affirming  Pickford,  J.,  held  that  a  notice 
of  abandxmmait  was  invalid,  <m  the  ground  tiiat  her  owners 
had  failed  to  show  any  balance  of  pro'bahility  that  the  ship 
would  not  he  recovered  by  her  owners  in  a  reasonable  time  (o) . 
It  was  laid  down  in  this  case  that  the  Marine  Insurance  Act, 
by  subsdtuting  the  test  of  onHkelihodd  "  for  "  uncertainty  " 
of  recovery  had  altered  the  law  to  the  detriment  of  an  assured 
claiming  for  a  constructive  total  loss. 

U09.  In  France  the  assured  is  allowed  to  give  notice  of 
abandonnmt  immediately  after  capture;  but  in  ease  of 

detention  by  arrest  or  embargo  he  is  obliged  to  wait  before 
doing  80  for  different  periods  fixed  hy  the  387th  Article  of 
the  Code  de  Gommme.  By  the  Gterman  Code  (p)  periods 
of  six,  nine  and  twelve  months  are  fixed,  after  which  aban- 
donment may  be  made;  but  notice  of  abandonment  must  be 
givm  beloro  the  esqpiration  of  the  respective  pmods.  The 
Italian  Code  has  similar  regulations  (q) .  In  this  country 
no  such  period  is  fixed. 

•  To  avoid  any  question  as  to  wh^  notice  should  be  given, 
and  to  avoid  the  expense  of  litigation  whilst  the  intelligence 

is  uncertain  or  the  loss  transitory,  seems  to  have  heen  the 
intention  of  the  parties  to  the  policy  in  the  following  case. 

(«>  Itoeew,  Ho.  iS,  flHed  1  SnMrigon,  e.  sH.  i.  SO,  p.  527;  and  see 
Bovlay-F^ty,  Cm.  tel.  ii.  p.  219.  « 
(»)  Foniar  p.  CluMie  (ISSS),  11  SiS. 
(o)  F^urrian  SS.  Co.  v.  Yevng  (191$),  19  Ooh.  Cm.  14S;  [1915] 
1  K.  B.  922  (C.  A.). 
(p)  Art«.  865,  868. 
if}  Di  CoBUMereio,  arte.  4S5,  486. 


Fowler  r. 
£iur.  and 
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A  Prussian  ship  from  Biga  to  London,  whilst  war  was  gsc*.  11— p 

imminent  between  Denmark  and  the  German  powers,  was 
insured  against  capture,  seizure,  or  detention,  or  the  conse- 
quences  thereof — to  pay  a  total  loss  thirty  days  after 
receipt  of  official  news  of  th^  embargo  or  capture  without 
waiting  for  condemnation."  She  was  forced  into  Elsinore 
for  r^Nors,  and  whilst  there  the  Danish  government  laid 
an  embargo  on  Prassian  shipping,  on  the  3rd  of  Fehruary. 
On  the  4th  "  official  news  "  of  the  facts  reached  London,  so 
that  the  thirty  days  expired  on  the  6th  of  March.  Notice  of 
abandcmment  was  given  on  the  5th  of  February.  On  Uie 
13th  of  March  the  embargo  was  raised  and  the  ship 
restored.  It  was  held,  though  no  action  had  been  brought 
hefore  13th  of  March,  that  the  insurer  had  expresdy  bound 
himself  to  pay  on  the  expiration  of  the  thirty  days  if  the 
ship  were  ^ot  then  restored  (r) . 

1110.  In  some  of  these  cases  of  capture,  seizure,  and  arrest  Effect  ot  re- 

a  question  has  been  raised  as  to  the  effect  of  a  repurchase  6i  »hlphy^^ 
the  ship  by  the  master,  upon  the  right  of  the  assured  to  recover 
as  for  a  total  loss.  And  the  doctrine  here  appears  to  he  that 
where  the  property  in  the  ship  has  never  been  devested  out 
of  the  owners  by  lawful  condemnation  (s),  and  the  ship,  after 
being  legally  repurchased  by  the  master  acting  bond  fide  and 
justifiably  for  their  benefit,  is  brought  back  to  this  country 
under  such  circumstances  that  the  owners  may  if  they  please 
take  possession  of  her  on  payment  of  the  amount  of  repur- 
chase money,  and  of  any  sums  that  may  have  been  expended 
abroad  in  repairing  her,  they  cannot,  by  refusing  to  do  so, 
entitle  themselves  to  recover  as  for  a  total  loss — at  all  events, 
in  cases  where  they  have  given  no  notice  of  abandonment, 
nor  even,  as  it  should  seem,  where. they  have. 

(r)  Fowkr  v.  Bi^^  and  Seotftith  Ifar.  Ins.  Co.  (IW),  18  G.  B. 
K.S.  919;  84  L.J.C.P.  258. 

(«)  Where  thwe  has  been  a  lawM  otmieoinailoa  It  appears  iiuil 
there  would  be  an  actual  total  loss,  whidi  would  not  be  affected  by  any 
repurchase  by  the  master.  Notice  of  abandonment  would,  therefore, 
be  unnecessarj-.  See  anfp^  §  1051.  Maclachlan,  ho<iPever  (6th  ed. 
p.  1043),  seems  to  have  taken  a  different  view. 
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Tlitts  where  a  skip,  mfbeit »  ooiklemnatioii  in  a  neutral  port 
C\\hich,  being  illegal,  eifected  no  change  in  the  property),, 
was  lawfully  repurchased  by  the  maslar  on  aoooimt  of  the 
ownm»  aad,  altar  b^ng  r^Mdred  al»oad,  brought  back  by 
him  to  this  country  before  the  commencement  of  the  action^ 
Lord  Kenyon  held  that  the  plaintiff,  who  refused  to  pay 
the  aoMMHit  d  the  repmehase  loeiiey  Mid  the  eosts  of  the 
lepskB  dbtoad,  oould  not  i^a!«by  entitle  himself  to  recover  a 
total  loss — at  all  events,  as  he  had  given  no  notice  of  abandon- 
ment— but  that  he  had  only  a  right  to  recova*  aa  average 
kes  to  the  aaMMmt  of  the  sum  spent  m  the  repairs  and 
repuTDhase  (u) . 

Several  cases  have  been  decided  in  the  United  States  as  to 
the  effect  of  sueh  rqpordiase  where  Qotiee  of  abandoiiment 
ham  hem  girai  Move  1^  in  faot  took  place;  the  result 
of  which  appears  to  be,  that  the  master  in  repurchasing  is  to> 
be  regarded  as  the  agent  of  the  owners  before  notice  of  aban- 
dimm^t,  wad  alte  it  as  the  agent  of  the  uBderwriters  (ar) . 

IIIL  Whm  the  ddp  m  totally  wrecked  in  the  course  of 

the  voyage — i.e,,  completely  broken  up  by  the  perils  insured 
against,  so  that  her  hull  is  dismembered  and  her  planks  and 
timbera  seattmd  oo  the  sei^— this,  at  we  have  ahready  seen, 
gives  the  aesBied  a  right  to  recover  as  for  a  total  loss  without 
notice  of  abandonment,  and  d  fortiori  would  entitle  him  so 
to  recover  where  notice  of  abandcmment  has  actually  be^ 
givwi.  The  case  is  the  sime  where,  although  the  ship'a 
timbers  hold  together  so  that  she  retains  the  shape  of  her 
hull,  she  is  yet  so  shattered  as  to  be  reduced  to  a  mere  mass 
of  mat»ials»  or  "ecAgmea  of  planks,"  so  that  ^  would 
lequke  leeoiMtnietioB  rathar  than  repair  to  make  her  a 
sea-going  ship  again  (y) . 

00  M'Masters  v.  Schoolbred  (1795),  1  Esp.  237.    See  ako  Wilson' 
V.  Forster  (1815),  6  Tanni.  25;  1  Manh.  B.  425.  Tkb  latter  it 

the  better. 

(x)  See  2  Phillips,  Ins.  ss.  1580,  1591. 

(jf)  OMibridge  r.  Anderton  (1824),  2  B.  &  Or.  691;  Allen  v.  Sugrue 
(1828),  SB.  k  Or.  m.   See  ante,  §  1054.    The  law  is  the  aaxae  ul 
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There  are,  however,  other  cases:  a  ship  may  be  straiiclod  Sect.  llll. 


or  driven  ashore  without  this  extreme  amount  of  absolute  Where 

^yr^ckod  ox* 

disahility  heing  at  onoe  pfodnoed,  and  yet  nnder  circum-  stnmMvith- 
stanees  which  make  the  chances  of  her  being  ultimately  disabmty?***' 
extricated  from  the  peril  at  all  exceedingly  precarious,  or  J^Jj^Jj^^^i 
the  pfohable  expose  of  so  extricating  and  repioring  her  as  loes. 
to  be  able  to  keep  the  s^,  as  a  ship,  greater  than  would  be 
justified  by  her  estimated  value  when  repaired.    The  pro- 
visicms  of  the  Marine  Insurance  Act,  1906,  applicable  to  such 
drcnmfltanees  provide  that  there  is  a  constructive  total  loss 
where  the  subject-matter  insured  is  reasona*bly  abandoned 
on  account  of  its  actual  total  loss  appearing  to  be  unavoidable, 
or  beeause  it  could  not  be  preserved  from  actual  total  loss 
without  an  expenditure  which  would  exceed  its  value  when 
the  expenditure  had  been  incurred  "  (z)^  and  (in  the  case  of 
damage  to  a  ship)  "  w  here  she  is  so  damaged  by  a  peril 
insured  against  that  the  cost  of  repairing  the  damage  would 
exceed  ike  value  of  the  ship  when  repaired  "  (a) . 

1112.  Considerable  difficulty  has  been  experienced  in  dis- 
covering  a  practical  test  by  which  to  Mcertain  when  the 
assured  (m  ship  in  such  cases  shall  be  entitled  to  recover  as 
for  a  constructive  total  loss.  The  point,  however,  in  our  own 
law  was  considered  by  Amould  (b)  as  fixed  with  tolerable 
certainty  by  a  kmg  course  of  judicial  decisions,  the  result  of 
which  he  exfNressed  as  follows: — 

First;  if,  by  the  perils  of  the  seas,  the  ship  be  so  damaged  PdadplMof 
as  to  be  incapable  of  proceeding  on  lier  voyage  or  keeping  ^ff^^^t 
I3ie  sea  without  rqMiirs,  at  a  place  where  such  repairs  cann<ft 
be  procured — either  from  want  of  materials  or  from  the 
master's  total  inability,  ait^r  using  his  best  exertions,  to 

Fnmoe:  4  Boalay-Paty,  Droit  Max.  p.  8S1.  By  art.  SS9  of  the  Oode 
de  GouBMne,  abaadonmeiit  of  the  subject-matter  insured  may  be  made 
in  case  of  damage  amounidng  to  three-fonrtiis  of  its  valae,  A» 

American  rule,  see  infra,  §  1117. 

(z)  Sect.  60,  sub-sect.  (1),  ajite,  §  1091. 
(a)  Sect.  60,  sub-sect.  (2)  (ii),  ante,  #  lOftl. 
(6)  2nd  ed.  p.  1089. 

A. — YOh.  II. 


1^  CONSTRUCTIVE  TOTAL  LOSS,         [fABT  HI. 

iMt.  UUt  obtain  either  money  or  credit  for  the  purpose  of  raising  funds 
liinpair-~yuitisaGa8ecIooiirtr^^ 

Secondly;  the  case  is  the  same  when  the  ship,  by  die  like 
perils,  is  driven  ashore,  or  otherwise  placed  in  a  position  of 
imndiieffifc  hasaid,  and  by  reason  of  the  casualty  reduced  to 
wmA  a  ali^  ol  iimavigability  thai  a  pradent  owner,  if 
uninsured  and  on  the  spot,  would,  in  the  exercise  of  the  best 
and  aoondest  judgment  that  could  be  formed  under  the  cir- 
eomalanoea,  rather  hef  as  lay  thim  attempt  to  repair 
her — either  because  there  is  no  reasonable  probability  of  her 
ever  being  delivered  from  the  peril  at  all  or  because  the 
id  iq^aiiing  b«r,  so  as  to  be  capable  of  keepings  the 
as  a  diip  again,  would  exceed  her  value  when  repaired. 


€f 


(Mi  nb  m  to     1118.  In  many  of  the  old  cases,  the  question  as  to  the  right 


of  the  assured  on  ship,  in  respect  ol  such  casualties,  to  recover 
aa  for  a  total  loss  will  be  found  to  have  arisen  after  the 
exefdae  by  tiie  master  ol  the  power  ifhkk  Uie  law  gaveliim 
in  cases  of  extreme  emergency  to  sell  or  otherwise  dispose  of 
the  ship,  for  the  benefit  of  all  concerned.  In  such  cases  this 
queatkn  was  wy  generally  made  to  turn  on  the  pcont 
whether  the  sale  by  the  master  was  mr  was  not  justified  by 
the  urgent  necessity  of  the  case,  it  being  considered  that, 
whereter  the  circnmatances  were  such  as  to  justify  the  master 
in  selling,  tiiere  was  a  total  loss  in  rei^ieet  €i  which  ^the 
assured  might  recover  from  his  underwriters. 

It  is  hardly  necessary  to  enter  into  an  elaborate  discussion 
as  to  wkelker  tins  view  dt  the  law  was  strictly  aocnrate .  In 
the  twentieth  century,  owing  to  the  perfe^ion  <^  the  t^e* 
graph  system,  circumstances  will  rarely  arise  sucli  as  to 
jwtify  a  ade  by  the  mast^  wit^ut  instructions  from  those 
direelly  ii^ereefeed.  And  wiifle  wmtadenDg  the  oM  oases,  it 
must  be  remembered  that  a  total  loss  w  as  never  constituted  by 
the  mere  fact  of  sale,  but  by  the  state  to  which  the  ship  was 
rednoed  prior  to  the  sale  by  perils  insored  agakist  (a).  In 


(•)  *ilM  it  BO  tmA  hmi.  of  insanuiee  Um,  as  Iom  by  sals  **:  p«r 
B.,  uk  OacdMT  V.  Mvador  (IM),  1  Hoed*  k  Bab.  IIT^  er,  m 
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reality  the  utmost  effect  of  a  sale,  according  to  these  prin-  Sact.  UlS. 
ciples,  was  probably  nothing  more  than  to  convert  what  prior 
to  the  sale  was  a  ocmstruetiTe  total  loss  into  an  absolute  total 
loss,  so  as  to  relieve  the  assured  firom  the  necessity  of  giving 
notice  of  abandonment. 

1114.  Bearing  these  principles  in  mind,  we  proceed  to  refer  Whow  mIb 

•  ^        n  0C0881  tfl  tocl 

shortly  to  the  authorities  as  to  the  right  of  the  assured  to  by  want  of 
recover  as  for  a  total  loss  in  resp^t  of  the  innavigability  of  JJ^riSuafor 
the  ship,  under  Amould's  two  headings.    As  regards  cases  lepaixing. 
falling  under 'l&e  first  heading,  Valin  says,  "  that  the  assured 
on  ship  has  a  clear  right  to  abandon  if,  in  the  place  where 
the  ship  goes  ashore,  or  in  its  neighbourhood,  there  are 
neither  materials  nor  workmen  for  the  repairs "the  same 
right,'*  he  says,  "  also  attaches  where,  though  materials  and 
workmen  can  be  found,  vet  the  master  has  no  means  of 
raising  funds  to  pay  for  the  repairs  *'  (i2). 

"If  the  master,'*  says  Tindal,  O.  J.,  "has  no  means  of 
getting  the  repairs  done  in  the  place  where  the  injury  occurs, 
or  if,  being  in  a  place  whwe  they  might  be  done,  he  has  no 
money  in  his  possession  and  is  not  able  to  raise  any,  then  he 
is  justified  in  selling,  as  the  best  thing  that  can  be  done  "  (c) ; 
and  the  learned  Judge  intimated  that  under  such  circum- 
:Stances  there  wwtld  oe  a  total  io|HHH|^^H|r. 

Phillips  expressed  it:  "The  assured  abandons  not  because  the  sale  has 
given  the  right,  but  because  the  events  which  induced  the  sale  had 
occasioned  a  total  loss."  Ins.  s.  1571.  Arnould,  in  the  corresponding 
passage  (2nd  ed.  p.  1090),  and  indeed  elsewhere  in  his  chapter  on 
<K»iistnictive  total  loss,  uses  language  implying  tliat  a  yessel  after  sale 
may  still  hb  only  a  ocmsfaracU^ve  total  loss.  If,  lidweTer,  it  be  troe  to  aay 
^at  a  oonsfanietiTe  total  leas  is  a  total  loss  -whith  requires  no^oe  «tf 
alMmdonmrat,  then,  inanandi  as  notice  of  abandonment  is  wemt  r»- 
qninte  wbnre  noiSiing  can  pass  tibweby  to  the  underwriter  (see  Kar. 
Bis.  Act,  1906,  s.  62,  snb-s.  (7),  ante,  §  1091),  it  cannot  be  correct  t» 
consider  the  loss  dEtwr  sale  as  oonstructiTe  meMAy.  See  ante,  §§  1065 — 
1058. 

(rf)  2  Valin,  Ord.  Mar.  345—347 ;  Pothier,  No.  120,  pp.  181— IS*, 
4jd.  1810;  4  Boulay-Paty,  Droit  Mar.  278. 
(«)  In  Somes  v.  Sugrue,  4  C.  &  P.  at  p.  283. 

^  (2) 
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1115.  It  may  be  doubted  whether  a  real  physical  unpro- 
omability  of  ei^er  men  or  matoiak  is  in  pcactioe  efer 
likely  to  ante  in  the  fatare(/).  It  ifl  likewise  doabtfaT 
whether  cases  will  occur  in  future,  where  impossibility  of 
repairing  arises  merely  from  the  inability  of  the  master  to< 
obtain  jhuids  or  otedk.  Most,  if  not  aU,  places  of  raffioi^t 
importanoe  to  contain  supplies  of  men  and  materials  for 
repairing  are  now  probably  in  telegraphic  communicatiou 
vkb  the  ship's  home  port,  wbeiioe  instfootioiis  and  credit  can 
iiMMll3r  be  obtioned.  And  ewm  if  su^  a  case  were  now  tor 
occur,  it  would  be  at  least  possible  to  contend  that  the  total 
loss  Would  not  be  due  to  any  peril  insured  against,  but  to  the 
impeeudoa^  ormukt  of  eniit  of  the  master  {g),  which  is  not 
a  fhk  covered  by  insurance.  And  even  if  the  master  were  to 
sell  the  vessel  as  the  best  course  to  adopt  under  the  circum-^ 
stanoea,  it  most  be  iwenflbered  that  sndh  a  sale  might  be 
fasfcifiable  as  between  bim  mod  Im  employers,  bnt  would  not 
necessarily  have  any  effect  as  against  the  underwriters.  Wo- 
have  already  seen  that  there  is  no  such  thing  in  insurance  law 
aa  a  loss  by  sale.  In  odkr  to  leoover  fnr  a  total  loss,  ther 
owners  would  have  to  show  that  the  vessel  was,  prior  to  the 
sale,  a  constructive  total  loss. 

lllfi.  On  the  wimle,  bowever,  Amould  was  probably  correct 
In  coming  to  the  oondbnoa  that,  under  certain  dxeumstances, 
a  loss  which  would  otherwise  have  been  partial  only,  might,, 
owing  to  the  impossibility  of  obtaining  funds  or  credit  for 
fepa&B,  be  converted  into  a  total  loss.  It  is  oooeeiTed,  bow- 
evor,  Aat  the  positicm  could  only  arise  where  a  vessel,  having 
been  rendered  innavigable  by  perils  of  the  sea,  was  in  danger 


(/)  A  phj'^sical  impossibility  of  repairing  might,  however,  arise  owing- 
to  the  absence  of  a  proper  dry  dock  or  repairing  yard.  In  this  ease 
there  would  be,  according  to  Willes,  J.,  an  actual  and  not  merely  a 
constructive  total  loss.  See  Barker  v.  Janson  (1868),  L.  R.  3  O.  P.. 
at  p.  805.   So,  too,  Lowndes,  Maiv  Ins.  s.  134. 

(f)  8(MM  SBOoTity  for  iidi  lUm  may  perhaps  be  derived  from  the 
eans  of  Tmtm  v.  Bnaett  (1825),  By.  k,  ICood.  182;  and  PoweU  v. 
MgMB  (ISie),  i(  M.  «c  8.  4tl.  Sse  aba  Saiqajr  v.  Ibkmm  Om)r 
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of  becoming  a  total  loss,  and  where  the  captain  was  nof^  able  Saot.  mc 
to  raise  funds  for  repairs  sufficient  to  prevent  this  happening, 

^nd  it  would  take  so  long  to  obtain  funds  from  his  owners, 
m  in  any  other  practical  way,  as  to  expose  the  vessel  to  con- 
siderable risk  of  total  cbsteOfNaim  in  the  meanwhile. 

Arnould's  opinion  seems  to  be  borne  out  not  only  by  the 
eminent  foreign  text  writers  whom  we  have  akeady  cited,  but 
jdso  by  certain  EngUah  authorities,  the  clearest  of  which  is, 
periiaps,  the  direction  of  Tindal,  O.  'J.,  to  the  jury  in  the 
case  of  Somes  v.  Sugrue  {h) .  The  case  of  Read  v.  Boiiham  {i) 
18  to  the  same  effect,  and  the  judgment  of  the  Privy  Council 
in  Cobequid  t?.  Barteaux  quotes  a  passage  from  Amould  con- 
taining hifi  view  on  this  point  with  general  approval  {k) . 

Ill  the  United  States  the  law  has  been  undoubtedly  estab- 
lished in  accordance  with  Arnould's  view  It  is  well, 
however,  to  observe  that  there  are  many  respects  in  whidi  the 
American  law  as  to  constructive  total  loss  of  ship  clearly 
diff^  from  that  of  this  country.  The  doctrine  of  loss  of 
voyage,*'  in  pardcnlar,  has  obviously  entered  into  some  at 
least  of  the  American  decisions  on  this  point,  bat  that 
doctrine,  as  we  have  seen,  is  not  accepted  here. 

1117.  To  deal  with  cases  under  Arnould's  wdoaad  heading,  -whan  tk«e 

it  was  established  by  the  earlier  cases  that  where  the  ship,  by  abfe^l^TS^ 

the  perils  insured  against,  is  reduced  to  such  a  state  of  extricating 

the  flliip  at 

innavigability  that  a  prud^t  ownw,  if  on  the  iqpot  and  un-  ail,  or  where 
insured,  in  tiie  exOTcise  of  the  best  and  soundest  judgment  ^^f^np^ 
that  could  be  formed  under  the  circumstances,  and  acting  for  ff^^^ 

(A)  (1831),  4  C.  &  P.  276,  cited  ante,  a.  1114. 

(»)  (1821),  3  Brod.  &  B.  147.  See^  espeeially,  per  Park,  J.:  "A 
case  of  stronger  necessity  to  justify  the  sale  of  a  ship  has  seldom  been 
made  out.  The  captain  could  not  procure  money  for  repurs,  imd  it 
was  not  to  be  expected  he  should  let  the  ship  rot." 

(^)  (1875),  L.  R.  6  P.O.  at  p.  324.  See  also  The  Fanny  and 
Elmira  (1809),  1  Edw.  117,  per  Lord  StoweU. 

(0  2  Parsons  .(1868),  p.  127;  2  PhUlips,  s.  1537;  Ruekman  v.  Mer- 
cbants'  Loaisnlle  Im.  Cte.  (1866),  5  Duer,  342;  American  Ins.  Co.  v. 
Ogden'ciSM),  15  Wend.  m-4io&  dedstons  of  the  Sapreme  Court 
of  Hew  Yfurk. 
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the  beae£t  of  all  concerned,  would  rather  sell  her  as  she^  lies 
Iban  aHeH^to  «xtfieale  or  tepm  hest — either  beoause  there  ia 
no  reasonable  ohanee  of  e¥er  extricating  her  from  the  peril  at 
all,  or  bei  ause  th<e  cost  of  repairing  her  so  as  to  make  her  a 
navigable  ship  agsin  would  exceed  her  value  when  repaired 
— this  amoui^  to  a  ease  of  urgent  neeessat j  sii^  as  to 
justify  the  master  in  selling,  and  to  a  case  of  total  loss  so 
as  to  entitle  the  assured  to  recover  the  whole  amount  of  the 
inaofanoe.  %wkk.  is  tiie  dootdbe  dmvabk  from  the  En^ish 
ilfees  {m) 

The  same  doctrine  w  as  established  in  the  United  States^ 
and  was  tibus  expi^ssed  by  Story,  J. :  "  If  the  oizeumstanoes 
were  such  that  an  owner,  of  reasonable  prudence  and  dis- 
cretion, acting  upon  the  pressure  of  the  occasion,  would  have 
dlieeted  the  sale,  frcmi  a  firm  opinicm  that  the  vessel  could 
not  be  delivered  from  the  peril  at  all,  or  not  without  the 
hazard  of  an  expense  utterly  disproportionate  to  her  real 
value,  then  the  sale  by  the  master  is  justifiable"  (a»). 

The  great  difference  between  the  doctrine  in  the  two 
countries  is  this:  tliat  in  America  it  is  a  constructive,  total 
loas  whoiever  the  cost  of  repairs  exceeds  one-half  the  repaired 
value;  faeie  it  is  only  so  whm  sudi  cost  ^oeeds  flie  fuE 

repaired  value  (o) . 


(m)  Sec  the  dictrf  of  Tiudal,  O.  J.,  in  Somes  r.  Sugrue  (1830)^ 
4  C.  &  P.  276,  and  of  Lord  Tenterden,  in  Doyle  r.  Dallas  (1831),  1 
Mood.  &  Rob.  54,  and  the  Mar.  Ins.  Act,  190t>,  s.  60,  sub-d.  (2)  (ii), 
ante,  §  1091.  Arnonld  (2nd  ed.  p.  1095)  considered  that  even  where 
a  jmtiiaUe  nle  Ind  idken  piaioe,  iht  oase  was  one  of  eoostructive  and 
not  aimlvle  iotel  lorn,  so  as  to  maka  a  noiioe  <rf  abandoiuBeitt  neoessajy 
m  Older  to  snow.  Bwt  liiiee  BaakiB  v,  Ftftter  it  hu  toea  dear  tiiat 
wkm  OLan  hm  hmm  a  sale  no  «otiee  k  neeeanfy';  aai  see  ICar.  Ins. 
Aet,  lf06,  8.  €2,  sob-i.  7,  amte,  $  1Q§1,  In  tiiis  and  otiber  riailar 
passages,  Arnonld's  language  has  comsequeDtiy  been  altered. 

(n)  Per  Story,  J.,  m  Tkm  QmtA  Aw  (18ti),  2  Swaaer/SU;  eitad' 
2  Phillips,  8.  1583. 

(o)  This  distinction  appears  to  have  been  established  in  America 
for  120  years  at  least.  See  Fuller  v.  M'Call  (1795),  1  Yeates,  464; 
Gardiner  v.  Smith  (1799),  1  Johns.  142;  Macardier  v.  Chesapeake  Ins. 
Co.  (1814),  8  Cranch.  39.  Carver,  in  a  paper  read  in  September,  1899, 
at  the  Eighteenth  Conference  of  the  International  Law  Association  at 
Buffalo,  U.  S.  A.  (see  Report:  Clowes  &  Sons,  1900),  oonaideis  it  to 
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In  considering  tlie  decided  oases,  it  will  be  found  that  in»  Boot,  HIT, 
soiaer  espeeially  of  the  earlier  decisions,  the  hopelossuess  of 
being  able  to  extricate  the  rfiip  from  the  peril  at  all  has  been 
the  main  ground  on  which  the  Courts  seem  to  have  relied, 
as  justifying  the  sale  and  making  the  loss  total;  in  others, 
and  this  ajfiplies  generally  to  the  later  authorities,  the  prin- 
cipal test  has  been  the  cost  of  repairing  the  ship  as  compared 
witkher  estimated  worth  when  repaired;  in  others,  again, 
the  two  considerations  have  been  blended  together. 

1119.  With  regard  to  tiie  general  right  to  sell  the  ship,  as  General  doc- 
between  the  master  and  owner,  the  doctrine  according  to  ^^tof  tixo 
English  law  was  nowhere  stated  with  greater  precision  and  J^^^^ 
accuracy  than  by.  Parke,.  B.,  in  t^e  case  of  Hunter  v.  Parker,  ^tated  ^ 
viz.:  "The  master  has,  by  virtue  of  his  employment,  not  Hunter r7 
merely  those  powers  which  are  necessary  for  the  navigation 
of  the  ship,  and  the  conduct  of  the  adventure  to  a  safe 
termination,  but  also  a  power,  when  such  termination  becomes 
hopeless,  and  no  prospect  remains  of  bringing  the  vessel  home, 
to  do  the  best  for  all  concerned,  and  therefore  to  dispose  of 
her  for  their  benefit"  (p). 

be  due,  to  some  extent  at  least,  to  Park  on  Insurances,  the  first  edition 
of  which  appeared  in  1786.  See  7lii  ed.  p.  2S1;  8th  ed.  (1842),  vol.  i, 
p.  W.  The  9Q  per  cent,  rale  apptiea  also  in  the  United  States  in  tiie 
cmB  of  damaged  goods:  see  ndUii»,  s.  1608;  Wadibnrn  Manufacturing 
C«.  v.  Belianee  Mar.  Ins.  Oo.  (1900),  179  U.  8.  1.  Many  of  the 
Continental  codes  allow  a  total  loss  whero  tiie  damage  amounts  to  75 
lipr  cent.;  this  p«rcMitage  is  calculated,  liowever,  on  the  ship's  valuo 
before,  and  not  after  repairs.  Carver  suggests  that  the  doctrine  of 
constructive  total  loss,  as  distinct  from  that  of  the  right  of  an  assured 
to  give  notice  of  abandonment,  is  the  result  of  a  development  of  the 
Enf^lish  law.  The  older  idea,  on  which  the  foreign  codes  are  based,  was 
that  a  great  disaster,  which  might  or  might  not  amount  or  approach  to 
a  total  loss,  entitled  an  assured  to  pass  over  to  his  insurers  the  whole* 
risk  and  diflcnlty  and  recover  from  them  ihe  whole  sum  insured.  And 
Carver  pcnnts  ont  that  even  in  this  oonntry  Arnonld,  writii^  as  late  as 
18&7  (2ad  ed.  p.  1066;  see  tlds  edition,  s.  1091),  did  not  eksarly 
reeogniae  the  wim  of  eomte^vetive  tstel  kea  as  independeiri;  and  ooMfplete 
in  itself.  In  this  adition,  also,  Arnooli's  language  to  a  like  effiee^  loia 
been  in  several  paiaagea  retained. 

(p)  (1840),  7  M.  &  W.  842;  treating  tiie  case  of  Bdd  v.  Darby. 
(1808),  10  East,  148,  aa  oveKniled  to  tliia  extent      safaseqneiit  airiln- 
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It  is  only  necessary  here  to  consider  this  principle,  in  so  far 
as  it  is  maxed  up  with  the  questioa  of  the  right  to  jweover  i&t 
a  total  loss  as  between  the  assured  and  the  underwriters,  of 
which  in  many  of  the  cases  it  is  made  the  principal  test, 

A  ship  bound  from  Quebeo  to  London  enoouftteted  Sttoh 
f urioas  gaks  and  made  water  so  rafndly  that  the  master 
was  forced  to  run  her  ashore  in  the  St.  Lawrence.  She  took 
the  ground  in  the  full  tide-way,  so  as  to  be  exposed  to 
Ihs  whole  £om  dt  the  diift  iee,  whieh  was  ioating  down 
in  large  masses.  The  master  was  advised  to  sell  her  as  soon 
as  possible,  as  she  was  in  imminent  danger  of  being  destroyed 
by  the  ice.  Aeoordingly,  he  sold  the  sh^  as  she  lay,  toge^sr 
with  her  rigging,  stores  and  cargo,  for  about  2fieOl.  Con- 
trary to  all  reasonable  expectation,  the  ship  survived  the 
winter,  and  having,  in  the  course  of  the  next  spring,  been  got 
off  by  the  pstehaser  at  great  expense  and  floated  up  to  Quebec, 
she  was  repaired  there  at  a  cost  of  about  550L;  and  that 
same  season  performed  a  voyage  to  England,  bringing  over 
a  full  oaigo  and  eamiiig  f  idl  fraight.  pkintiif  in  the 
aiiioB,  who  had  insured  her  freight  and  cargo,  and  had 
received  information  at  one  and  the  same  time  of  the  casualty 
and  the  sale,  claimed  a  total  loss  on  the  freight  without  having 
givm  angr  notiee  ol  ahandoiiment. 

The  jury  at  the  trial  found  that  the  master  had  acted 
throughout  the  whole  transaction  fairly  and  bond  fide,  and 
that  the  sak  hemttfy  and  properly  conducted  with  a  view 
to  the  bsnefit  of  all  oonoemed. 

-  ^  motion  for  a  new  trial,  it  was  held  by  the  Court 

lile  r.  I^oyal      .  ^  -r»i         i  i 

Buh.  Am.  01  Oommon  Fleas  that  the  master  was  justified  in  selling  on 
^  the  gioiind  id  mgeai  nesessity,  and  that  hmg  so,  that  tlie 

loss  was  total  (g).  Dallas,  Ci  J.,  said:  "Here  it  is  said  that 


lities.  Modern  facilities,  however,  of  communicating'  with  owners  have 
vad^mMedly  affeeied  the  right  of  the  master  to  take  thia  coarse  upon 
Mm  tfva  ■wttoa* 

(f)  Idle  r.  Bofal  HauAi.  Am.  Q>.  (1819),  8  Taunt.  7M.    It  has 
alvHd^  Um  Ouma.  tluii  aolMe  ef  thsadoiBawit  la  unnecessary  where 
total  kip  k  MhwtA  bj  »  aile.  See  attie,  §  Ult. 
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the  loss  arose  out  of  the  act  of  the  owner  in  selling,  and  that 
the  sale  was  not  induced  by  any  peril  of  the  sea.  This  dis- 
tinction seems  to  me  to  be  a  fallacy:  the  state  of  the  ship, 
which  led  to  the  sale,  was  induced  by  the  perils  of  the  sea; 
she  had  incurred  damage  in  the  course  of  her  voyage  which 
niade  it  necessary  to  run  her  on  ^re,  and  she  was  stnmded 
at  the  time;  there  was  no  reason  for  supposing  she  would 
have  been  got  off  the  rocks,  but,  on  the  contrary,  every  proba- 
bility of  her  going  to  destruction  "  (r). 

It  certainly  seems  that  in  this  case  there  existed,  prior  to 
the  sale,  such  a  state  of  circumstances  as  would  now  be  held 
to  eoiMfcitute  a  constructive  total  loss  of  the  ship;  and  if  ^ 
the  master  would,  in  the  abs^ce  of  the  means  of  communi- 
cating with  his  owners  which  we  now  possess,  be  justified  in 
selling.  When,  however,  it  came  up  on  a  special  verdict 
before  the  Cowrt  of  King's  B^ch,  that  Court  expressed  a 
clear  opinion  that  the  necessity  of  the  sale  could  not  be  in-: 
f erred  from  the  facts  stated,  and  awarded  a  vetiire  de  novo  for 
the  purpose  of  trying  whether  such  necessity  existed  («). 

1120.  By  the  cases  we  have  referred  to  it  is  sufficiently;  KooonBtroc- 
clear  that  if  thwe  is  either  no  reascmable  chance  of  restoring 


the  ship  at  all,  or  only  at  a  cost  exceedinff  her  value  when  ably «!••»  Art 

^  '  °  ship  cannot  be 

repaired,  the  assured  may  recover  as  for  a  total  loss.  extricated 

It  must,  however,  oaref  ully  be  borne  in  mind  that  a  sale  in  of^^^^r^ 

the  olden  days  was  never  justified,  nor  was  a  constructive  ^^^^^^^^^ 

total  loss  established,  unless  the  facts  were  such  as  to  make  would  exceed 
it  dear  beyond  all  reasonable  doubt,  either  that  the  sh^  could 


never  be  extricated  at  all,  or  only  at  a  cost  greater  than  her 

repaired  value;  if  this  was  not  so,  mere  bona  fides  in  the 
master  or  owner  who  sold  would  not  justify  the  sale  nor  bear 
out  the  asMired  in  his  okim  Isr  a  total  loss. 

And  with  regard  to  tJie  estimated  cost  of  repairs,  Tindal,  Not  a  "mere 


(r)  8  Taunt.  778. 

(«)  3  Biod.  k  Bing.  161,  note  (a).  See  also  Hunter  v.  Parker  (1840), 
7  If.  4  W.  82i;  Bob^rtsoii «.  OuraMieni  (1819i),  2  Stark.  571;  Robert- 
son V.  Oaike  <1M4>,  1  mag.  449;  Mount  v.  Harrison  (1827),  4  Biag. 
S8S. 


J* 


1486 


Doyle 
Imum. 


CONSTRUCTIVE  TOTAL  LOSS,         £PAHT  111. 

C.  J told  the  jury  in  Somes  v,  Sugrue,  "  that  it  must  not 
lie  a  mm  BMsoibg  OMt,  not  a  mMer  of  doubt  and  un- 
OWtainty  wiiether  the  expense  would  or  would  not  have 
exceeded  the  value,  but  it  must  be  so  preponderating  an 
excess  of  expense,  that  no  leaatniable  nian  oonld  hentate  as 
to  the  pNpnely  ci  aelluig  under  ^e  ciroumstances,  instead  of  ' 
repairing  "  {t).  : 

So,  again,  with  regard  to  the  probability  of  ev«  extricating^ 
the  ship  at  all,  a  total  loss  was  not  eataWriied  and  the  sale 
was  not  justified  if  the  master  had  formed  a  hasty  judgment, 
or  resorted  to  that  measure  without  having  previously  ex^ 
bauated  all  the  means  in  bis  power  lor  the  leoorery  of  the^^ 
tMp.  Where,  by  means  within  bis  pow^,  she  could  be  so 
treated  as  to  retain  the  character  of  a  ship,  he  could  not,  by, 
selling  her,  even  bond  fide,  omvext  the  average  into  a  total 
kes;  bat  tiw  onderwiilen  wm  ^titled  to  have  those  means 
used  on  their  account. 

USL  The  following  case  illustrates  these  positions: — The 
ship  "  Triton,"  having  struck  on  an  anchor  in  Buenos  Ay  res 
roads,  sank,  so  as  to  be  oompl^lj  under  watw  at  high  tide, 
but  <mty  putiy  so  at  ebb.  In  the  course  of  the  same  day, 
the  captain  had  the  ship  surveyed  by  experts,  who  recom- 
mended she  should  be  sold,  as  the  expense  of  nosing  her 


ti£F  accordingly  next  day  sold  her  for  about  270L  Two  days 
after  this  the  purchaser  managed  to  get  the  ship  afloat,  and 
he  afterwards  repaired  heat  at  an  ezpolse  of  about  l^dOOj., 
so  as  to  be  fit  for  ^  Brazilian  coasting  trade,  but  not  for 
carrying  on  to  England  a  cargo  of  hides  which  the  plaintiff 
had  cttdtiaGted  for  at  the  time  ol  the  loss.  The  worth  of  the 
vessel  before  ^  woadmt  was  about  2,5002.;  what  her  value 
was  after  the  r^pMrs  is  not  clearly  stated. 

(0  4  C.  &  P.  283.  On  the  facts  of  this  case  the  jury  found  for  the 
d^bndaiit,  Iwt  the  Cbart  gnuttod  a  ui&w  trial  on  the  ground  that  the 
iresffiel  -was  aguasi  ifca  endowe.  See  alao,  ia  IlliislratkNii  of  the  positioa 
ia  «be  tast,  KaRk  «.  BebuMRMi  (ISM),  9  B.  U  Or.  196;  Ouuhui  v. 
MMten  (1821),  1  Mag.  M. 
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On  this  state  of  facts  the  plaintift*  claimed  to  recover  as  lor  Sect.  1121. 
a  total  loss:  Lord  Tenterden  told  the  jury  to  consider  whether, 
at  the  time  of  the  sale,  that  measure,  in  the  sound  exercise 
of  the  best  judgment,  appeared  most  beneficial  for  all  parties. 
"  Now  the  ooneetaess  of  this  judgment,"  said  his  Lordship, 
"would  depend  on  two  circumstances:  1.  The  probability  of 
being  able  to  raise  the  vessel  at  all;  and,  2.  The  po^^  er  of 
repairing  her,  if  raised,  at  a  price  rendering  it  worth  while 
to  do  so." 

With  respect  to  the  first  of  these  questions,  his  Lordship  Tteimi^sri- 
expressed  the  opinion  that  the  sale  took  place  too  soon,  ablest© 
And  with  fegaid  to  the  second  point  his  Loifdsyp,  after  ^^l^^' 
adverting  to  the  point  made  by  the  plaintiff's  counsel — viz.,  on  too 
that  after  all  these  expenses  she  was  still  unfit  to  sail  to  ^t^ife^ao 
England  with  the  hides— said:    I  do  not  think  that  circum-  J^Pj^^^**  ^ 
stance  enough  to  justify  the  sale;  the  underwriters  do  not  carry  on  her 
undertake  that  the  ship  shall  be  able  to  carry  this  or  that 

cargo,  but 

cargo.    If  the  ship  could  have  come  to  England,  even  in  be^ableto**^ 

ballast,  I  <iiink  (certainly  with  any  cargo),  so  that  on  h^  keq?  the  sea. 

arrival  she  would  have  been  worth  the  money  expended  on 

her,  she  ought  to  have  been  repaired  for  the  purpose.  The 

loss  of  tiie  voyage  will  not,  in  my  opinion,  make  a  constructive 

total  loss  of  the  ship."  The  jury  found  a  genial  verdict  for 

the  underwriters,  which  the  Court  refused  to  disturb  (u). 

1122.  In  most  of  the  older  cases  it  will  be  observed  that  The  sab- 
sequent 

the  ship,  after  the  sale,  was  ultimately  got  off  by  the  pur-  recovery  and 

chaser,  and  so  restored  by  him  as  to  be  rendered  navigable  as  SSp'by'i^ 

a  ^p  again.  Of  course,  if  this  were  done  with  comparatively  ^^^^^^ 

little  difficulty,  and  at  a  cost  far  less  than  her  repaired  value,  trifling  cost, 

will  not 

it  would  be  one  amongst  other  circumstances  to  show  the  necessarily 
jiuy  that  the  sale  was  not  justified  by.  necessity,  and  that  the  ^^^<^^e 
assured  consequently  could  not  recover  as  for  a  total  loss:  """^d  to 

^  recorer  as  for 

but,  generally  speaking,  it  may  be  laid  down  as  the  result  of  a  total  loss. 

(«>  Boyle  V.  Dallas  (1831),  1  Mood.  &  Bob.  48.  In  this  case  there 
was  no  effeotual  notice  of  abandonment.  G&idner  v.  Salvador  (1831)^ 
1  Hood,  k  Bob.  116;  Domett  t^.  Young  (1833),  1  O.  &  M.  465;  and 
Kniglii  p.  SatHi  (1860),  15  Q.  B.  649,  aro  to  a  omilar  effeolr. 
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the  cases  that  the  jury,  in  considering  whether  the  mie  waft 
jart^My  most  loc4  mainly  (if  not  ezcinnvely)  to  the  state  of 

the  dmunstances  at  the  time  of  sale.  The  question  is  not 
whether  by  possibility,  if  a  different  conduct  had  been 
poiMMd  by  Ili6  rnasl^,  ih»  a^p  flight  not  eventndiy  have 
been  eayed,  bat  whether,  exercising  the  best  discretion  he 
could  on  the  subject-matter,  he  was  not  justified  in  selling, 
without  enlemg  into  a  niee  and  mimite  oakulatkua  "  (x), 

same  doctrine  was  held  in  the  United  States,  and 
is  thus  stated  with  admirable  clearness  by  Story,  J.:  "In 
tile  mm  of  a  tale  of  sh^  and  eaigo  by  the  ttaater,  idileh  can 
only  be  jnsdfied  by  argent  necessity,  if  such  necessity  does 
apparently  exist  at  the  time  and  on  the  spot,  I  conceive  that 
tbe  BMster  will  be  justified,  akhough  subeequent  events  may 
liiow  tiwt  a  dillera^  eomse  adgit  have  been  att^oded  with 
success  "  (y). 

It  fw^er  i^^eus  ham  the  older  authorities  (when  the 

point  was  of  importance)  fbat,  as  between  the  assured  and 
the  underwriter,  if  the  sale  was  otherwise  justifiable,  it  made 
ij^^JjJ^JglJ^  nodiffmnee  whether  it.  weieoondiiGted  by  the  master  akme, 
to  recorerfK  where  the  aseored  had  no  affent,  or  by  the  master,  with  the 


whether        sanction  and  attendance  of  one  of  the  part  owners  as  agent 


no 


itWMlyliM 


for  the  rest  {z),  or  even  by  the  assured  himself,  being  both 
master  and  owner  and  ako  plaintiff  in  the  aetion  (a),  '*  on 
the  broad  ground,"  says  Dallas,  C.  J.,  "  of  a  power  to  act  on 
a  sudden  emergency,  to  save  as  much  as  could  be  saved  from 
impending  rain,  whether  it  be  the  owner  or  captain  will  make 


(«)  Per  Abbott,  C.  J.,  in  Robertson  v.  Carruthers  (1819),  2  Stark. 
572. 

(w)  Per  Story,  J.,  in  The  Ship  Fortitude  (ISaS),  cited  2  Philliiw, 
8.  1524.  See  also,  to  tlio  same  effect,  the  remarks  of  Kent,  C.  J., 
in  Fontaine  r.  Phcenix  Ins.  Oo.  (^i6U),  11  Johns.  293;  cited  2  Phillips, 
s.  1577. 

(r)  As  in  Idle  v.  Royal  Excli.  Asa.  Oo.  (1819),  8  TkoiA.  755. 

(a)  As  in  Green  v.  Royal  Exch.  Ass.  Co.  (1815),  6  Taunt.  68;  and 
in  Doyle  v.  Dallas  (1831),  1  Mood.  &  Bob.  48.  In  Knight  t\  Faith 
(1850),  15  Q.  B.  649,  the  sale  was  by  the  master,  who  was  also  a  part 
owner. 


vn.] 
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no  difference,  if  the  circumstances  justified  the  selling  and  Wmt,  112a. 
the  sale  was  honestly  and  fairly  conducted"  (b). 

1123.  In  the  oases  hitherto  noticed  a  sale,  whether  by  the  Sale  not 

master  or  by  the  owner,  who  is  also  plaintiff  m  the  action,  constitute  a 

had  in  fact  taken  place  before  notice  of  abandonment  and 

claim  to  recover  as  for  a  total  I066.   It  must,  however,  he 

remembered  that  it  is  not  the  sale  itself  which  creates  the 

total  loss,  but  the  ship's  being  reduced  to  such  a  state  as  toi 

justify  a  sale;  and  it  is  quite  certain  that  although  no  sale 

may  have  intervened,  yet  if  the  state  of  the  ship  be  such  as 

would  have  justified  a  prudent  owner,  if  uninsured,  in  the 

ezerdse  of  a  sound  discretion,  to  sell  rather  than  to  repain, 

from  a  reasonable  oertaliity  liiat  the  cost  of  repairs  would 

exceed  the  repaired  value,  this  is  a  constructive  total  loss  (c). 

The  rule  of  law,  in  fact,  is  clearly  settled,  as  stated  by  Rule  of 
Tindal,  0.  J.,  "  that  where  the  damage  to  the  ship  is  so  great  ^SSlnuitrfl 
from  the  perils  insured  against,  that  the  owner  cannot  put  ^^^^^^ 
her  in  a  state  of  repair  necessary  for  pursuing  the  voyage  repairs  would 
insured  (d),  exo^t  at  m  OKpeiise  greats  than  the  value  of  the  the  repttfnd 
ship,  he  is  not  bound  to  inMr  that  expense,  but  is  at  liberty 
to  abandon  and  treat  the  loss  as  a  total  loss"  (e).    And  to 
the  same  effect  are  the  words  of  Lord  Watson  in  a  recent 
case  in  the  House  of  Lords  (/),  as  follows:  **  The  test,  as  I 
understand  it,  is  simply  this:  that  in  order  to  instruct  a  total 
constructive  loss,  at  the  date  to  which  the  inquiry  relates,  it 
most  be  shown  that  a  diipowner  of  ordinary  prudence  and 
uninsured  would  not  have  gone  to  the  expense  of  raising  and 
repairing  the  vessel,  but  would  have  left  her  at  the  bottom  of 
the  sea,  because  her  market  value  (^)  when  raised  and  re- 

(6)  Per  Dallas,  C.  J.,  3  Moore,  148. 

(c)  Allen  V.  Sugrue  (1828),  8  B.  &  Or.  561;  Young  v.  Turing  (1841), 
2  M.  &  Gr.  593. 

(d)  As  to  the  iroids,  **^§mt  pursuing  the  voyage  insured,"  however, 
•ee  tmtef  §  IIM. 

(•)  In  Benaan  v.  Ohapknan  (1843),  6  M.  A;  Gr.  810. 

if)  Stm^  Ship  '^mKbaaam"  Gb>.  v.  lEMmdie,  [1898]  App.  Ou. 
at  p.  sot.  Sngliili  and  SooUSA  knr  u<e  tlie  wsm»  on.  ma  poinft.  /M. 

(ff)  As  to  nafM  value,  iMMvever,  9m  Qmimgw  n,  Ifarim  (188S>,  il 
L.  J.  0.  B.  186;  iN/rv,  §  im 
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CSomtroveraT 
MtoinoM- 

ing  valne  ci 
wreck  in  ooti 
of  repairs. 


Mast  the 
value  of  the 
wmc  oe 
tekenimto 


paired  would  probably  be  kes  than  the  ooit  of  mtoiatioil 
and  repair  (A).  That,  in  my  opinion,  was  the  test  as 
explained  by  the  consulted  Judges  and  accepted  by  this 
House  in  Irving  v.  Manning  "  (»).  And  it  is  now  deelared 
by  the  MMine  Insmanoe  Aet,  im,  Hiat  there  is  a  eon- 
«tanictive  total  loss  of  ship  "where  she  is  so  damaged 
that  the  cost  of  repairing  the  damage  would  exceed  the  value 
of  the  ship  when  i«paii8d"  (;). 

1124.  A  question  over  whk^        was  modi  oontroversy 
brfote  the  Marine  Insurance  Act,  1906,  came  into  force  is, 
whether  or  not,  where  a  vessel  has  been  damaged,  her  owner, 
in  considering  whether  he  could  make  out  a  claim  for  a  con- 
structive total  loss,  was  enticed  to  add  to  the  cost  of  repairing 
the  ^SM^  the  value  of  fke  damaged  vessel  or,  as  it  is  com- 
monly caUed,  the  value  of  the  wreck,  and  to  Uttintain  bis 
claim  for  a  ommtmotive  total  loss  by  proving  tJiat  ike  aggre- 
gate of  SQeh  two  sums  would  exceed  the  value  of  the  ship 
when  re'paired.    Thus,  suppose  the  value  of  the  vessel  in  her 
damaged  condition  to  be  2,000i.,  the  cost  of  repamng  her 
10,00(M.,  and  the  repaired  value  ll,OOOZ.,^is  the  figure  with 
whM  tins  11,000Z.  is  to  be  compared  10,000/.,  or  is  it 
12,000Z.?   In  the  former  case  th&ce  k  no  constructive  total 
loss,  in  the  latt^  there  is. 

In  a  case  wideh  was  detennined  rince  the  passing  of  the 
Act,  but  independently  thereof,  as  the  loss  occurred  before 
the  Act  came  into  force,  the  House  of  Lords  (*r)  decided  that 
a  ihii^owiiar  is  sntitM  to  add  tlw  value  of  the  wreck  to  the 

(A)  iMMiair,  «*  «o«w,  gmuaik  aiwnge  ezpaiiditare  by  way  of 

^o?r'r'*''  "^^"^  immEmA  wiXk  tiiui  objeet.    Kemp  v,  HalUday 
(1866),  L.  R.  1  Q.  B.  520;  infra,  §  im.  ^ 
(0  (1847),  1  H.  L.  Gas.  287. 

(;)  Sect.  60,  sub-sect.  .(2)  (ii).  The  snb-seotioii  proeetdb  to  ia^mkm 
what  expenses  may  and  may  not  be  tafcni  iak»  ■Wlliint  la  MllMrfiM 

the  cost  of  repairs.    See  ante,  §  1091.  ^^^mmg 
(k)  Macbeth  &  Co.,  Ltd.  v.  Maritime  Insurance  Co.,  Ltd.,  [1908] 
•  144,  overriiling  Angel  v.  Merchants'  Mar.  Ins.  Co.,  infra.  The 
editors  in  tiie  seventh  edition  of  this  work  fully  discussed  this 
■nlwiitted  that  both  on  principle  and  on  the  weight  of 
anOonty  «e  valw  <rf  Ae  wreck  ought  not  to  be  taken  into  acopunt. 
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cost  of  repairs,  and  that  it  is  the  aggregate  sum  which  is  to 
be  compared  with  the  repaired  value.  This  decision,  being 
of  the  highest  tribunal,  must  be  taken  to  have  definitely 
settled  the  controversy  on  the  question  what  was  the  law 
independently  of  the  recent  legislation. 

But  a  difficult  question  now  arises.    In  cases  to  which  the  ^eetol 
Act  of  1906  applies,  has  the  value  of  the  wreck  to  be  taken  question  as  to 
into  account,  or  has  it  not?   There  are  weighty  arguments  ^^^^ 
which  may  be  urged  in  support  of  either  view. 

Ill  support  of  the  negative  viewi,  it  is  to  be  remembered! 
that  the  Act  professes  to  codify  the  law,  and  that  what  Par- 
liament must  have  had  in  mind  was  the  state  of  the  law  as 
it  was  generally  believed  to  be  in  1906,  the  date  of  the  passing 
of  the  Act.  Now,  the  ruling  case  at  that  time  was  a  decisiim 
of  ike  Court  of  Appeal,  of  the  year  1908  (1),  which  decided 
that  the  value  of  the  wreck  was  not  an  item  for  consideration. 
It  is  suggested  that  Parliament  must  be  taken  to  have 
intended  to  give  the  force  of  legislation  to  diis  deeision. 

Secondly,  the  wording  of  ike  material  provision  of  sect.  60, 
sub-sect.  2  of  the  Act  (m),  declaring  that  there  is  a  construc- 
tive total  loss  wh^  the  cost  of  repairing  the  damage  woold 
exceed  tiie  value  of  die  ship  when  repaired,  implies  at  least 
that  there  is  no  such  loss  under  any  less  stringent  conditions. 
If  other  items  than  those  mentioned  may  be  taken  into 
account,  the  provision  appears  to  he  illusory.  It  is  aho  to 
he  noticed  that  the  next  paragraph  of  the  sub-section  shows 
what  matters  should  be  taken  into  consideration  "in 
estimating  the  cost  of  repairs,"  as  if  it  were  the  cost  of 
repairs  alone  whidi  was  contemplated. 

In  Hall  V,  Hayman  (w)  Bray,  J.,  gave  effect  to  these 
arguments,  and  decided  that  the  value  of  the  wreck  ought  not 
to  be  included. 

In  support  of  the  contrary  view  it  may  be  urged  that  the 

(0  Angel  t\  Merchants'  Mar.  Ins.  Oo.,  [1903]  1  K.  B.  811. 
(w)  Ante,  §  1091. 

(«)  [1912]  2  K.  B.  5.    Mr.  Arthur  Cohen  adopts  the  same  view: 
eee  Lord  Halsbury's  Laws  of  England,  vol.  17,  §  956. 
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Bmk,  aia*.  sub-section  does  not  declare  that  there  can  never  be  a  con-  - 
slniotive  lotei  hm  wliea  ^  ooBt  of  the  rapurs  falls  short  of 
the  value  of  the  fitoq)  when  repaired,  and  that  it  is  at  least 
consistent  with  the  wording  that  other  matters,  such  as  the 
Ttlne  el  tbe  wiec^  may  be  allowed  to  enter  into  the  calcula- 
tion whidi  the  prudent  uninsured  owner  is  supposed  to  engage 
upon.  Another  argument  in  support  of  this  view  is  that  the 
words  "  ooat  ol  repairing  the  damage  "  in  the  Act  are  them- 
■dra  eapaVk  ol  iBflindiiig  tke  eoet  ol  tiie  wreck,  that  is  to 
say,  that  the  value  of  the  damaged  ship  itself,  upon  which 
the  repairs  are  to  be  done,  is  itself  an  item  in  the  cost  of 
siioh  repairs, — on  ^e  ground,  to  use  the  language  of  Lord 
Collins  (o),  who  seems  to  have  taken  this  view,  that  tlifi 
vessel  is  herself  "  a  necessary  factor  in  the  formation  of 
the  repaired  ship  which  it  is  proposed  to  bring  into  being.*^ 
NeveriMess,  tiie  editm  sabmit  that  to  say  tibat  the  "oost 
of  repairing  the  damage"  to  a  ship  includes  her  value  in 
her  dama^  state  is  to  attribute  to  a  very  simple  expression 
a  iw^mitg  which  in  ordisasy  language  it  is  incapable  of 
bearing.  In  view,  however,  of  the  meaning  whi^  teems 
to  have  been  attributed  by  Lord  Collins  to  the  expression 
"eoet  ol  rertoffation  and  repair"  when  used  in  decisions 
independwit  of  Hie  Act,  it  may  well  be  wged  that  to  tho 
similar  expression  used  in  the  Act  a  similar  meaning  should 
.  he  attached. 

It  is  to  he  observed  tiiat  Lwd  Loreimm,  L.  C,  and  Lad 
Collins  (p)  in  the  House  of  Lords  were  careful  to  say  that  the 
role  as  to  jiM^Ming  the  value  of  the  damaged  ship  can  only 
apply  "  whwettew  has  been  a  metk  or  something  eqoivaknt 
to  a  wreck  "  (g),  or,  in  other  words,  that  it  is  *' Ae  hreak-^ 
value  only  of  the  wreck  that  can  be  introduced  into  the 
^^IpfflfytW  "  (r).   Whether  or  nA,  saBomling  the  test  to  be 

(o)  [1908]  A.  O.  at  p.  1*7. 

ip)  Lord  Bflberteon's  jvigneiit  dm  Mi  tvfmf  to  mto&  lagr  iOflh 
ll,Bf<^*u«  to  Iks  nda. 
(9)  Bv  Ltid  LsMlNam,  I«.0.,     p.  UB. 
(r)  Iftt  Lost  diKw  al  l^  lit* 
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simply  the  conduct  of  the  imaginary  "prudent  uninsured   

owner,"  such  a  limitation  can  be  logically  justified,  is  not  a 
matter  which  it  is  n&w  relevant  to  consider.  But  no  doubt 
th^  i^me  limitation  to  the  rule  would  be  applied,  if  the 
decision  of  Bray,  J.,  were  hereafter  overruled,  and  it  were 
established  that  the  words  of  the  Act  are  to  be  construed  in 
conformity  with  the  decision  of  the  Mouse  of  Lords. 

1125.  Inestimating"the  value  of  the  ship  when  repaired,"  Should  pend- 
Messrs.  Lowndes'(«),  Gow  (0,  and  McArthur  (w)  are  all  of  Skel'^^* 
opinion  that  any  pmdimg  freight  must  be  taken  into  acoout^  acoonnt  ? 
so  that  if  the  vessel  at  the  time  of  the  casualty  is  under  bene- 
ficial engagements,  her  value  must  be  considered  to  be  by  so 
much  enhanced.  This  view,  which  the  editors  contested  in 
a  previous  edition  of  this  work,  may  perhaps  have  received 
additional  support  owing  to  the  adoption  by  the  House  of 
Lords  (v)  of  the  "  prudent  uninsured  owner  "  principle  in 
its  entirety.  It  is,  howev^,  to  be  obsOTved  that  the  value  of 
the  vessel  for  the  purpose  of  this  calculation  is  not  hei»  value 
before  the  casualty,  but  her  value  at  the  date  when  the  repairs 
are  completed.  In  most  cases  the  delay  necessarily  incurred 
in  effecting  the  repairs  of  a  wrecked  vessel  would  probably 
render  the  vessel  unable  to  fulfil  her  engagements  as  they 
existed  at  the  time  of  the  casualty,  so  that  there  will  be  no 
enhancement  of  h^  value  after  ike  casualty  by  reason  of 
such  engagements .  And  even  apart  from  this  consideration, 
it  is  submitted  that  the  value  of  a  ship,  in  the  sense  in  which 
the  term  is  used  in  the  Act  of  1906,  is  simply  her  value  as  a 
chattel,  and  is  not  affected  by  contracts  &>r  h^  employment 
into  which  her  owners  may  have  entered. 

The  fact  that  some  of  the  cost  of  repairs  or  of  conditioning  or  liabUity  of 
may  be  ultimately  recoverable  by  the  owners  of  the  interest  to^^^nteftSl' 

,     («)  Ins.  s.  136. 

(<)  Mar.  Ins.  p.  150. 
(m)  Ins.  pp.  148,  149. 
,  (v)  In  Macbeth  v.  Mar.  Ins.  Co.,  Ltd.,  ubi  supra. 
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insured  from  the  owners  of  other  interests  in  general  average, 


or  otherwise,  is  irrelevant  to  any  question  of  constructive  total 
kiB.   H  lor  imlaiioe,  the  eoflt  4^  npainng  a  lUp  wUl  be 

10,000?.,  and  her  repaired  value  will  only  be  9,000{.,  (Mb  is 
a  case  of  constructive  total  loss,  notwithstanding  the  fact  that 
half  the  eott  fd  the  ropaln  may  er^tuaUy  reoomabl» 
from  the  ownen  of  the  cargo.  The  final  iBoideiioe  of  mcki. 
expenses  should  no  more  be  taken  into  con8iderati(m  in  the 
cftoe  laggMKted,  than  in  a  case  where  they  are  recoverable 
fran  a  wrongdoer.  Bat  it  ooaM  not  be  eontmided  that  a 
vessel  which  has  been  damaged  by  a  collision  is  any  the  less 
a  constructive  total  loss,  because  the  cost  of  repairing  her  is 
leemfwraMe  hy  way  id  damages  fnmi  the  tywnen  of  aaotiier 
ship,  by  the  negligent  navigation  of  which  the  collision  was 
occasioned,  ^nd  in  accordance  with  this  reasoning  it  is  now 
declared  by  the  li^anne  Intaranee  Acl  ol  1B06  (a?)  £ha^  '"in 
efltimating  the  eoet  of  repairs,  no  dedootion  b  to  be  made 
in  respect  of  general  average  contributions  to  those  repairs 
payable  by  other  intereets.*' 

^^^l^f^  Further,  it  is  provided  by  the  Act  (y)  that  account  is  to 
reooTeiy  of  be  taken  of  the  expense  of  future  salvage  operations  (z)  and 
of  any  future  graeral  average  contributions  to  which  the 
ship  woold  be  liable  if  repaired.'*  For  example,  if  the  ship 
is  stranded  or  sunk,  with  cargo  oh  board,  and  the  operations 
to  recover  her  are  aj^licable  equally  to  the  cargo,  so  that  the 
expense  beecmies  genml  avmge,  that  proportion  of  it  whiofaL 
falls  to  the  account  of  ship  is  to  be  considered,  in  estimating 
the  cost  of  recovery  and  repairs  of  ship.  Similarly,  the  pro- 
portion falling  to  the  amount  of  cargo  or  of  freight  would 
have  to  be  eonsidered,  in  ease  of  a  daim  for  a  eonstniotive 
total  loss  on  either  of  those  interests  (a). 

(x)  S.  60,  «nb-8.  (2)  (ii),  ante,  §  1091. 
(y)  S.  SO,  wA^  (2)  (ii),         §  IWL 

(z)  To  the  extent,  Aai  k,  «f  «•  iUp^s  mOOtf  ia  tmpatk  «Mno<: 

(•>  Kemp  V.  mmmf  M  KJ.Q.B.  iSt;  L/R.  1  Q.B. 

m  (Bx.  Cky.  Am  to  liiwliiaii  ]«r,  ef.  %  lUBipe,     ISIf . 
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1126.  It  has  been  decided  that  when  once  the  state  of  facts 


contemplated  by  this  rule  is  established,  the  assured  has  a  Awored,  after 

^  1  1  J    1        1  •  abftndonment, 

right  to  abandon  and  recover  for  a  total  loss,  and  that  tlu^^  has  a  vested 
right  cannot  be  divested  by  any  acBon  vbluntarily  taken  in  ^^^^MO. 
their  own  interest  bj  the  underwriters  (b) .  The  facts  of  the  J^J^^^ 
-case  were  that  a  ship  insured  under  a  valued  policy  sanfa  in  cannot  defeat. 
4eep  water,  and  the  underwriters,  after  receiving  notice  of 
abandonment,  by  a  large  expenditure  of  money,  succeeded 
before  action  brought  in  raising  the  vessel.  Having  done  so, 
they  claimed  that  they  wm  only  liable  for  a  partial  loss, 
inasmuch  as  the  vessel  was  repairable  by  thie  expendkme  <^ 
less  money  than  her  total  value.  The  House  of  Lords,  how- 
ever, declined  to  adopt  this  view,  Lord  Halsbury,  L.  C, 
apparently  on  the  ground  that  the  doctrine  whereby  restora- 
tion before  action  brought  (defeats  a  claim  for  constructive 
total  loss,  applies  only  to  cases  of  capture  and  the  like,  and 
not  to  cases  where  a  ship  goes  to  the  bottom.  The  ratio 
'deeidendi,  however,  of  the  oiher  members  of  the  Oourtl[Lords 
Watson,  Herschell,  and  Shand)  was,  that  to  allow  insurers  to 
"  avoid  their  liability  as  for  a  constructive  total  loss  by  their 
intervening  grataitoady  and  taking  upon  them8elim||prt  of 
the  expenses  which,  primd  fade,  fall  on  the  assured,  and 
would  otherwise  have  been  taken  into  account  in  estimating 
whether  there  has  be^  such  a  total  loss,"  would  be  a  contra- 
Tontion  of  **  the  rule  of  law  applicable  to  contracts,  whereby 
neither  of  the  parties  can  by  his  own  act  or  default  defeat  the 
obligations  which  he  has  undertaken  to  fulfil  "(c). 

1127.  Upon  the  true  construction  of  the  rule  several  ques-  Questions  as 
lions  have  arisen  which  may,  perhaps,  be  convemently  dis-  ^,|^^on 

cussed  under  the  three  following  heads :  —  of  Ifce  nde  as 

to  eonsfafuc- 

1 .  Of  what  nature  are  the  repairs,  the  cost  of  which  is  to  tiLvs  total  loss 

(6)  See  sbo  S  10»7a,  ante. 

(0)  SdUng  ffliip  ''BlsuBMm"  Cb.  i>,  Msorodie,  [1898]  App.  Oas, 
,  per  Lend  WsIbob,  «t  p.  €07.  It  liss  been  simUaily  iwld  bj  \kb  hi^^Mst 
autbority  in  the  United  States  (sgsantt  acnne  prenoas  decisions  of  the 
^tate  Courts).    Peele  v.  Heraliants'  Ins.  Go.  (1822),  8  Mason,  27. 
€1.  2  PhiUips,  Ins.  s.  IWI. 

40  (2) 
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■itib  1117.  exceed  the  ship's  value?   2.  How  is  the  cost  of  repair  to  be 
Woomparisou  estimated?    3.  What  is  that  value  of  the  ship  with  which 
repairs  witli    SQch  oofit  18  to  be  oompmd  Iot  the  purpose  of  ascertaiQing 
whether  the  low  is  condbruodTclj  total? 


The  repairs        First,  then,  as  to  the  nature  of  the  repairs  alluded  to  in  the 


iJrrSe  need  ^'"1^-  clearly  settled  that  these  repairs  are  not  to  be 

are  ^idsite^^  conqdete  i«paii8  as  may  be  necessary  to  enal^  the  ship 
to  enable  die  to  carry  on  the  same  cargo,  bnt  only  such  as  are  necessarr 

ship  to  carry  1 1    i  i  i  •  •    /  i  \  • 

on  her  cargo,  to  enable  her  to  keep  the  sea,  as  a  ship,  again  (a) — m  fact,  to 

^  render  her  iiaTigable  and  capable  of  beii^  carried  on,  either 

in  baflast  or  wH^  any  kind  oi  cargo,  to  her  por^  of  original 

Beidr.  destination.  Thus,  in  the  ease  of  Eeid  v.  Darby,  where  it 
appeared  that  the  ship  had  been  sold  abroad  under  a  Vice- 
AABsMttj  deme,  upon  a  repo^  of  surveym  oerti^png  that 
the  ship  was  totally  unfit  to  proceed  with  her  cargo  to  her 
port  of  destination,  and  that  the  expense  of  such  repairs  as 
vooid  enable  her  to  do  so  irould  exceed  her  ^Une  when- 
lepaired.  Lord  l^iraborough  said,  in  niermoe  to  this  part 
of  the  case,  "  it  is  not  found  that  the  ship  was  not  navigable, 
but  only  that  she  was  not  capable  of  being  navigated  home 

Boyle  V.  witli  Iwr  ^en  cazgo  "  («) .  The  same  eivomiMtaiioe,  as  we  have 
already  wen,  has  been  held  by  Lord  Tenterden  not  to  justify 
the  sale,  on  the  ground  that  the  underwriters  indemnify  only 
•frart  the  kis  ol  the  ahip^  iM^  ol  the  vog^^^ 
tlie  voyage,  tJieidfore,  oaaaot  make  a  constructive  total  loss  of 
the  ship  (/) . 

The  cost  of]  1128.  Secondly,  as  to  the  mode  of  estimating  the  cost  of 
TCpem  iniist  « 

(d)  So  Anioidd,  2iid  ed.  p.  1107.  See,  howev«r,  a  ruling  of  Walton,. 
J.,  in  The  Wild  Bote  88.  Cb.  «.  Jupe  (1903),  19  Tlmee  L.  B.  28»,  »t 
lAwajmA  AMtkm;  amd  also  the  diieelkM^  Kennedy,  J.,  to  the  jury  in 
Koffli  AliMilie  88.  Cb.  v-.  Bvar  (1904),  9  Gom.  Cbe.  1<4,  aad  tlie 
judgment  of  the  aame  learned  Judge  ia  Agenorift  86.  Cb.,  JM,  v, 
ItmtAmM  lUf.  Ins.  Co.,  Ltd.  (1908),  %  Cbn.  Cm.  21^, ,  The  laii 
eaie,  hastrmer,  was  not  one  of  constructive  total  Iqm. 

(e)  Reid  v.  Darby  ri808),  10  East,  143. 

(/)  Doyle  V.  Dallas  (1»31).  1  ^liood..  it  Bob.  4».    CI.  TJmpwMk 
V.  Ck»lyin  (1630),  LI.  &  Web.  140. 
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the  United  States.  It  may  be  taken  as  a  settled  rule  in  this  Sect.  1128. 
country,  that  the  cost  of  repairs  is  to  he  calculated  with  refer-  with  reference 

to  all  the  cir* 

ence  to  all  the  circumstances  attending  the  ship  at  the  place  cumstances 
and  time  of  the  casualty— i.e.,  the  question  is,  what  would  it  ghip^fj^he** 
have  cost  to  repair  the  ship  where  she  lies?    Thus,  where  a  ^^^^^ 
ship  was  sold  at  a  port  where  great  difficulty  existed  in 
obtaining  materials,  and  at  a  season  of  the  year  peculiarly 
unfavourable  for  repairs.  Lord  Tenterden  told  the  jury  to 
take  both  these  ^reamstances  into  their  estimation  in  con-* 
sidering  whether  the  probahle  cost  of  repairs  was  such  as  to 
justify  the  sale  {g) . 

So  where  a  Dutch  ship,  stranded  on  the  Groodwins,  and 
brought  into  the  port  of  London,  would  not  sell  in  England 
for  so  much  as  it  would  cost  to  repair  her  here,  owing  to  her 
being  a  foreign  ship;  nor  in  Holland,  for  so  much  as  it  would 
oost  to  repair  h^  there,  owing  to  a  usage  there  not  to  em- 
ploy stranded  ships  again;  it  was  held  that  the  jury  were 
rightly  directed  to  take  all  these  facts  into  their  considera- 
tion (A). 


1129.  If  the  condition  of  the  ship  at  the  place  of  the 
casualty  or  at  a  port  of  refuge  be  such  as  to  make  temporary  ^|^ry  aSd* 
jepairs  neoessarj  m  order  to  enable  her  to  proceed  to  sea—it  ^^^^^ 
being  impossifak  to  effect  o(»uplete  repairs  oa  the  i^ot— the  be  added 

.         ,  _    ,     together  in 

owner  is  entitled  to  add  together  the  estimated  cost  of  the  estimatmg 
temporary  and  complete  repairs,  and  to  give  notice  of 
abandoiimiwt  if  t^  a^pegate  would  exceed  the  value  when 
repaired  (»). 

ig)  Thompson  v.  Colvin  (1830),  LI.  &  Wels.  140.  ISoe  also  liead  v. 
Bonliam  (1821),  3  Brod.  Bing.  147;  Xorris  v.  Robinson  (1824>, 
3  B.  &  Cr.  196;  Cannan  u.  Mieabum  (1823),  1  Bing.  243;  Somes  tr. 
Sugrue  (1830),  4  C.  &  P.  274. 

(70  Young  V.  Turing  (1841),  2  K.  &  Gr.  593. 

(»)  So  h^  ia  tiift  United  States,  where  the  aggregate  eost  of  both 
repein  exceeds  half  tiie  value^  See  oases,  2  FUUips,  Ins.  ss.  IMl, 
The  passage  in  Hullips  appears  to  have  hem  misnndeistood  in 
lormer  editions  of  tins  woffc,  and  wap  qaoted  in  snppoit  of  a  pic^pesHMMi 
wMch'  tiw  pjwscnt  editors  «fO  not  ^iqpiied  to  aoei|^  S«a  teipL'.edL 
p.  U08;  6th  ed.  p.  IIIA7. 
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8«ct.  1129.  Whenever,  iu  order  to  render  the  ship  navigable,  it  would 

Expenses  of  be  necesBsiy,  Aot  oolj  to  lepak  her,  bat  also,  «8  ft  Dfep^ 

releasiiiK  ship  .                       *       ,                     m         •       t  tm. 

from  peril,  ^  incur  expense  m  the  purpose  of  getting  her  on 


Cwjairing,    i'c>cks,  or  weighing  her  up,  it  seems  clear  that  the  estimated 


expense  of  so  doing  ought  to  be  added  to  the  e0timate4  cost 
•ft  ■DC  cQLpeufle 

oftitoMpabs.  di  the  rabseque&t  repain,  in  ofd«r  to  aaeerlam  whetfter  the 

sale  was  a  justifiable  measure  and  the  loss  constructively 
total  (A:) . 

The  whi^  eatimated  exp^iae,  in  &et,  of  ao  lieatuig  tlie 
ship  as  to  make  her  fit  to  navigate  the  seas  again  is  that  ' 

which  a  prudeut  owner,  if  uninsured,  would  take  into  his 
eonsideratiim  in  making  up  his  mind  whethw  to  sell  or  lepair, 
and  mint  tiieraiove  be  indoded  in  ''the  cost  of  repairs,**^ 

as  that  phrase  is  employed  iu  the  rule  now  under  dis~ 
cussiou. 

^e-thkdnew  Jn  estimadfig  tlw  probable  ooet  of  lepain,  no  deduotion  is 
tobededaeied  to  be  made  of  one-third  new  for  old.    This  rale,  which  was 

Se*cOTto?*^  in  accordance  with  the  opinion  of  Story,  J.  (Z),  and  was 
"^P^*  adiqpted  by  the  Supreme  Court  of  the  United  States  (m),  has 
been  menlly  estab^hed  by  the  OiNiit^  Appeal  (n)  in  Uiis 
country.  It  appears  to  follow,  in  principle,  as  a  consequence 
from  the  test  of  constructive  total  loss — viz.,  that  the  point  to 
be  OQBSHk«ed  is  whether  a  pradeiit  owner,  if  uniaammd,  wouM 
seil  rather  than  repair,  from  a  calculation  that  the  cost  of 
repairs  would  exceed  the  repaired  value.  This  clearly  implies 
that  all  oonsideiatioBa  as  to  the  ooet  of  Mfme  are  to  be  4is- 
iigttded,  wydi  have  relereDoe  to  ik»  wun  they  mdd  eoet  an 
owner,  if  insured. 

(A)  See  the  previous  cases,  especially  Mount  v.  Harrison  (1827)^ 
4  Bing.  38«;  Doyle  v.  DaUas  (1831),  1  Mood.  &  Bob.  48;  Gardner  v. 
Salvador  (1831),  ilnd.  116;  S.  L.  in  the  United  States.  See  Bradii» 
V.  Maryland  Ins.  Cb.  (1838),  12  Peters,  S.  O.  R.  400.* 

(0  In  Peele  v.  Merchants'  Ins.  CSo.  (1822),  3  Mason,  27. 

(m)  In  BradHe  v.  Maryland  Ins.  Oo.  (1838),  12  Peters,  S.  O.  B.  899. 
Phillips,  in  his  8id  ed.  (vol.  ii.  s.  1643),  takes  the  same  view;  in  his 
Sad  ad.  (jA.  it     878)     had  opposed  it.   So  2  Pamons,  p.  129. 

(»)  la  Ifwiwinw  v.  fihaaUaod,  [1696]  1  Q.  B.  m.  It  may,  hovr- 
Mr,  to  teMid  wfcithir  4e  OMort  ianided  oamdStf  ia  applying  ^ 
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1130.  Another  question  has  been  raised,  both  in  tuc  linited  tt^O. 
States  and  in  this  oonntiy,  viz.,  whether,  in  the  case  of  an  J«^^^«j^^^P«^ 
old  and  decajed  ahip,  the  jury,  in  estimating  the  piobable  ^ X  okftS 
cost  of  repairs  with  a  view  to  ascertain  whether  they  would  ofUie^ip 
exceed  the  re^ed  value,  arc  to  be  directed  to  exclude  from  JJjgJJST 
thdr  estimate  ^  eofi  ef  all  aoieh  repairs  as  the  decayed  state  necessary,  to 

•  be  exoludea 

of  the  ship  may  have  rendered  necessary.  in  cetiinating 

111  tbeooalF 

The  better  opinion  in  the  United  States,  and  the  law  as 

settled  in  this  country  would  se^  to  be  that,  if  the  necessity 

of  the  repairs  may  fairly  be  referred  to  the  perils  insured 
against,  and  the  ship  is  shown  or  admitted  to  have  been  sea- 
worthy when  she  siokd,  the  jury  need  not  be  told  to  exclude 
the  expense  of  such  repairs  from  th^  estinmte,  since,  but  for 
the  casualty  which  caused  the  loss,  the  decayed  parts  of  the 
ship  might  have  been  strong  enough  for  the  voyage. 

The  point  in  our  jurisprudence  seems  to  have  been  first  phiiupstf. 
raised,  but  not  disposed  of,  in  the  case  of  Thompson  v. 
Colvin  (o).  It  arose  again  in  the  following  case: — A  ship^ 
which  was  admitted  to  be  seaworthy  by  a  clause  in  the  pc^oy , 
in  the  course  of  a  voyage  from  China  to  London  was 
so  much  damaged  by  a  liurricane,  that  she  was  obliged  to 
put  into  Mauritius;  and  there  it  appeared  that,  from  the 
damage  caused  by  the  storm  and  the  old  and  deca3red  state 
of  the  ship,  she  was  not  worth  repairing.  But  for  the 
^orm,  however,  the  decayed  state  of  the  ship  would  not  have 
pfev^ted  her  from  perfc»*mi&g  her  voyage  in  safety.  The 
assured,  who  had  given  due  notice  of  abandonment,  claimed 
to  recover  as  for  a  total  loss.  Erie,  J.,  left  to  the  jury  the 
questicm  whether  the  cost  of  repaking  the  damage  anaiiig 
from  the  perils  insured  against  would  have  been  greater  than 
the  value  of  the  ship  when  repaired,"  directing  them,  if  thej- 
thought  &io»  to  find  for  the  plaintiff,  which  they  did.  A  new 
trial  was  moved  for,  on  the  ground  that  they  shodid  havo 
been  told  that,  in  estimating  the  cost  of  repairs,  they  ought 
to  exclude  from  their  consideration  all  such  repairs  as  were 


C<»)  (im),  Xi*  k,  Wels.  140 


im 
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"*ade  necessarj  by  the  decayed  state  of  some  parts  of  the 
ship.  The  Oourt,  howemt,  niumd  the  rule,  on  the  grotind 
that  the  jury  had  heen  told  to  consider  the  damage  dono  hy 
the  perils  insured  against  as  the  matter  on  which  their  esti- 
mate should  be  fooiided.  They  added,  mocmer,  tluft  on 
a  carefol  esmmiBaliQii  of  the  mdmice  they  thought  no  repairs 
were  included  in  the  estimate  except  such  as  were  fairly 
referable  to  perils  of  the  seas  (p). 


Doctrine  in 

States  as  to 
tiuapoiat. 


1131.  The  doctrine  in  the  United  States  on  this  subject 
appears  to  agree  with  our  own,  and  may  be  shortly  stated  to 
be  tiiat,  if  the  ship  be  seawcniihy  for  the  voyage  when  she 
sailed,  and  repairs  have  been  rendered  necessary  in  the  course 
of  the  voyage  by  the  perils  insured  against,  the  increased 
^qMDse  el  snkii^  snoh  repairs,  arkkig  from  the  <M  or 
decayed  state  of  the  ship,  is  not  to  be  deducted  in  calculating 
whether  the  cost  of  repairing  will  exceed  the  ship's  value 
-when  repaired  (or,  as  the  rale  is  in  the  UiMtod  States,  half 
the  repami  wthte). 

Thus,  in  one  American  case,  Livingston,  J.,  remarked, 
"  I  adopt,  as  a  general  rule,  that,  if  the  old  injuries  (ariung, 
in  tke  partk^  ease,  from  the  ship's  bottom  heing  worm- 
eatwi  when  she  sailed)  are  not  such  as  to  make  the  ship 
innavigable  funseaworthy),  no  deduction  is  to  be  made  on 
that  account  from  the  cost  of  r^Ndr  "  (g).  And  in  another 
ease  the  Conrt  said  that  the  objection  could  be  made  onlv  in 
reference  to  the  seaworthiness  of  the  ship  at  the  commence- 
ment of  the  voyage  (r);  in  a  third  ease  the  rale  m  stated  to 
be,  "  tiiat  in  case  an  injury  is  leeeived  by  an  old  and  decayed 
vessel  which,  independent  of  the  accident,  might  have  run 
scmie  time;  if  the  repairs  cannot  be  put  on  her  so  that  the 
uiisoiind  part  can  be  nsed  as  ^wmerly,  without  an  expense 
equal  to  one-half  her  value  (in  our  law  it  would  be  exceeding 
her  value  when  repaired),  or,  in  other  words,  where  the  injury 

(p)  Phillips  V.  Nairne  (1»47),  4  C.  B.  343;  16  L.  J.  C.  P.  194. 
(q)  In  Depeyster  v.  Col.  Ina.  Co.  (1«04),  2  Gaines,  85:  2  PliiiliDS 
«.  1547. 

(r)  DefM  V.  Oeem  Ins.  CSo.  (1825),  5  Gowen,  63. 
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which  the  underwriters  are  obliged  to  make  good  is  the  cause  S^Gk.l^Zl. 

of  the  decayed  parts  requiring  repairs,  that  Uien  the  assured 

may  abandon;  but  if  repairing  the  injury,  which  has  ari«i 

from  one  of  the  perils  insured  against,  will  replace  her  in  the 

same  situatimi  she  was  in  before,  no  matter  how  unsound  all 

her  other  parts  may  be,  then  the  insured  shall  not  have  tliis 

right,  for  all  that  they  can  ask  is  that  a  ship  may  be  placed 

im  statu  quo'* 

1132.  The  rule,  therefore,  appears  to  be  this:  K  the  ship  General  result 
was  seaworthy  when  she  sailed,  the  assured  may  abandon 

rities  as  to 

and  recover  for  a  total  loss  wherever,  by  the  perils  insured 
against,  the  ship  is  so  damaged  that  she  cannot  be  rendered 
navigable  again,  except  at  a  cost  greater  than  her  repaired 
value;  and  in  estimating  such  cost  no  deduction  is  to  be 
made  for  the  increased  expense  of  repairs,  arising  from  her 
Age  or  state  of  decay.  If,  however,  she  can  be  repaired 
so  as  to  keep  the  sea  at  a  less  cost  than  her  repaired  valu^ 
the  assured  cannot  elect  to  abandon  merely  because,  owing  to 
her  decayed  condition,  the  expenses  of  complete  repairs  would 
be  greater  than  this(0' 

1133.  The  third  quei^iiin  to  the  value  of  the  ship,  Ynuit  h  the 
with  which  the  cost  of  repairs  is  to  be  compered.    In  open  ^^^^^^^ 
policies  it  was  never  doubted  that  by  these  words  was  meant  J^^^j^ 
the  real  value  of  the  ship  when  repaired.    It  was,  however,  bsoomporedP 
for  some  time  a  litigated  question  in  English  kw  whether 

the  standard  of  comparison  was  the  same  in  valued  policies. 
It  is  now  conclusively  decided  that  it  is,  and  is  so,  expressly 
provided  by  the  Marine  Insurance  Act,  1906  (u). 

The  point  first  arose  distinctly  in'Allen  v.  Sugrue  (a:),  and 

(«)  Per  Porter,  J.,  in  Hyde  v.  Louisiana  State  Ins.  Co,  (1824),  2 
Martin  (N.  S.)  410;  2  PhilUps,  s.  1547. 
CO  See,  however,  antej  §  1127,  note  {d). 

(u)  S.  27,  8ub-8.  (4):  "  Unleas  the  policy  otherwise  provides,  the 
valuo  fixed  by  the  policy  is  not  conclusive  for  the  purpose  of  deter- 
mining whether  there  has  been  a  constructive  total  loss." 

(a?)  Allen  v.  Sugrue  (1828),  8  B.  &  Or.  S,  O,  «t  N.  P., 

Bans.  &  LI.  188. 
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8»ct.  iiaa.  subsequently  in  Young  v.  Turing  (y).  It  wm  finally  deoided 
by  tbe  House  df  Lonb  ia  Irnmg  v.  HtMnMng  '(z) .    la  that 
ifkniepaired  case  the  cost  of  r^irs  would  have  been  10,500Z.,  and  the 
test,  and  not    marketable  value  of  the  ship  when  repaired  would  only  have 
t>een  9,000/.;  ahe  was,  kowever,  Tallied  in  the  fidliey  at 
9,     17,50a{.    The  qMBioa  irf  the  Jiidges  cm  the  point,  whether 


Irviuir  "  *  —  r  »  — - 

the  owners,  who  had  given  notice  of  abandonment,  could 
recover  the  full  amount  of  the  inaoranoe,  via.,  17,500/.,  aa  i&t 
a  total  kaa,  having  hem  requested  by  their  Lofdafaipe,  was 
ddtvered  by  Patteson,  J.  After  stating  that,  had  this  beea 
the  case  of  an  open  policy,  the  assured  would,  under  the 
ciicttinafcaBoeB,  have  been  ^titled  to  recover  aa  for  a  total 
loea—^  aaaount  to  be  aaeertained  by  evidence— his  Lordship 
proceeds  as  follows: — 
The  valuation     **  What  difEerence,  then,  is  there  from  the  dieumatanoe  that 

cabr  settles  i«.  ii 

fktamomit    the  poliey  ]«  a  valued  pdicy?  By  the  terma  of  it '  the  ahip,. 

J^^^J^^j^   Ac.,  for  as  much  as  concerns  the  assured,  by  agreement 
between  the  assured  and  assurers,  are  and  shall  be  rated  and 
valued  at  17^500/.,'  and  the  queation  tiona  upon  the  meaning 
of  theae  words.    Do  they,  as  contended  for  by  the  plaintiff  in. 
error  (the  underwriters^,  amount  to  an  agreement  that,  for 
all  purposes  connected  with  the  voyage,  at  least  for  the  pur- 
poae  of  afBertaining  whether  thm  k  a  total  loaa  or  not,  the- 
ship  should  be  taken  to  be  of  that  value,  so  that  when  a  ques- 
tion arises  whether  it  would  be  worth  while  to  repair,  it  must, 
be  aaaomed  that  the  veaad  would  be  worth  that  aum  when 
repaired;  or  do  they  mean  only  that,  for  the  purpose  of  ascer- 
taining the  amount  of  compensation  to  be  paid  to  the  assured,, 
when  the  loaa  has  happened^  the  value  ahaU  be  tfthen  to  be- 
the  aum  fixed,  in  oid^  to  parevrat  disputes  aa  to  the  quantum 
of  the  assured's  interest?    We  are  all  of  opinion  that  the 
latter  ia  the  true  meaning;  and  thia  ia  oonoiatent  with  the 
kagoage  of  the  poUey,  and  witJi  every  eaae  that  kaa  been 
decided  upon  valued  policies."    His  Lordship  then,  after 


(jr)  Young  v.  Turing  (1841),  2  M.  &  Gr.  59t. 

(s)  Irwiag  v.  Jfumng  (1847),  1  C.B.  168;  2  C.B.  784;  1  H.L^ 
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taking  a  view  of  the  cases  cited  in  argument,  especially  Allen  Bmit.  uaa, 

V.  Sugrue  -and  Young  v.  Turing,  thus  continued:   1'  The 

minciple  laid  down  in  these  latter  eases  is  thia— that  the  nidetennm. 

I''  .  ingtheques- 

questlon  of  loss,  whether  total  or  partial,  is  to  be  detormmed  ^ion  whether 
just  as  if  there  were  no  pdioy  at  aU,  and  the  established  ^g]*^  ^ 
mode  of  putting  the  question,  when  there  has  been  what  is 
perhaps  improperly  called  a  constructive  total  loss  of  a  sliip,  oderad  m 
is  to  consider  Uie  policy  as  altogether  out  of  the  question,  ^^J^^f^^ 
and  to  inquire  what  a  prdk»it  uninsured  owner  would  have  q««stion. 
done  in  the  state  in  which  the  vessel  was  placed  by  the  petite 
insured  against;  if  he  would  not  have  repaired  the  vessel,  it 
ia  deemed  to  be  lost.    When  this  test  has  been  applied,  and 
the  nature  of  the  loss  has  been  thus  determined,  the  quimtum 
of  compensation  is  then  to  be  fixed. 

"  In  an  open  policy  the  amount  of  compensation  must  be 
then  aaowtained  by  evidence;  in  a  valued  one  the  agreed 
total  value  is  conclusive;  each  party  has  conclusively  admitted 
that  this  fixed  sum  shall  be  that  which  the  assured  is  entitled 
to  recover  in  case  of  a  total  loaa. 

"  It  is  arffued  that  this  course  of  proceeding  infringes  on  A  policy  of 

°  insurance  is 

the  generally  received  rule  that  an  insurance  is  a  mere  con-      a  perfect 

tract  of  indemnily,  for  that  thus  the  assured  may  obtain  more 
than  a  compenaatiwi  for  his  loss,  and  it  is  so.  A  poEcy  of 
insurance  is  not  a  perfect  contract  of  indemnity;  it  must  be 
taken  witli  tliis  qualification— that  the  parties  may  agree 
beforehand  in  eatinwting  the  value  of  the  aubject  inaured  by 
way  of  liquidated  damages,  aa  indeed  they  may  in  other 
contracts  to  indemnify." 

The  House  of  Lords  adopted  the  opinion  of  the  judges, 
and  affirmed  the  judgm^t  of  the  Courts  below. 

1134.  The  principle  thus  fixed  by  the  highest  authority  Same  dootriue 
in  this  country  had  some  time  previously  been  eatabliahed  by  g^  ^  '^^*^ 
the  Supreme  Court  of  the  United  States,  the  only  difference 
being  that  in  America  the  loss  is  held  constructively  total 
when  tiie  cost  of  v^aira  exceeds  hali  the  repaired  value.  The 
rule  is  thus  expressed  by  Story,  J.,  in  giving  the  judg^nt 
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itit.  HM.  of  tlie  Bupiei!^  Ckrart:  that  if,  alter  the  damage  is  or 
might  be  repaired,  the  ship  is  not  or  would  not  be  worth,  at 
the  place  of  repairs,  double  the  cost  of  repairs  (with  us 
it  wottld  be  '  the  eoat  of  repairs it  ia  to  be. treated  as  a 
tedmieal  to<»l  loss"  (a). 

Specialdaose.  In  consequence  of  the  establislniient  of  this  doctrine  in  the 
United  States,  it  became  usual  in  the  Boston  policies  to  insert 
a  special  clause  ''  tiiat  the  wmired  should  not  have  a  right  to 
abandon  the  vessel  for  the  amonnt  of  damage  merely,  unless 
the  amount  which  the  insurers  would  be  liable  to  pay  under 
m  adjustment  as  ol  a  partial  horn  shoiUd  «xooed  half  the 
amount  iiraared"  (&). 

Infttitate  Similarly  in  this  country  it  is  now  provided  by  tlic 

Institute  Clauses  that  the  insured  value  shall  be  taken  as  the 
lepaiied  indae  (e)  in  aseeitaiiin^  wheth^  the  Tessd  is  a  con> 
structive  total  loss  {d) .  And  most  of  the  ktsarance  clubs  have 
a  clause  barring  claims  for  a  constructive  total  loss  unless  the 
ftimatad  ceat  of  the  repairs,  &o.  is  equal  to  80  p&t  ami.  oi 
the  value  declared  in  the  policy,  although  the  value  of  the 
ship  when  repaired  may  be  less  than  the  cost  of  the  repairs. 

ia  ease  of  a  1135.  In  the  case  of  an  ordinary  ship  suitable  for  trade 
'•""^       in  general,  her  selling  price  or  market  value  seems  to  be  a 

(«)  2  riiillips,  s.  1535;  Bradlie  v.  Maryland  Ins.  Co.  (1838).  12 
Peters,  S.  C.  K.  398;  cited  2  Phillips,  s.  1539.  Tliis  point  has  been 
decided  the  otlier  way  by  the  Supreme  Court  of  Massachusetts.  Phillips, 
ibid. 

(i)  Phillips,  'jttd  supra.  It  was,  perhaps,  the  intention  of  the  de- 
fendants in  Forwood  v.  North  Wales  Ins.  Co.  (1880),  9  Q.  B.  D.  732, 
to  protect  themselves  in  a  similar  manner.  The  CSourt,  however,  held 
that  they  had  not  succeeded  in  doing  so. 

(c)  See  North  Atlaakie  88.  Co.  v.  Burr  (1904),  9  Com.  Oat.  lU. 

id)  For  the  effeei  of  ikm  dMW  in  aa  original  policy  on  a  policy  oi 
liiMUMwe,  fim  wUeii  it  la  oaittod,  aee  Marta  «.  88.  Ownen* 
UaiM  wiiii^  Amm.  (HM),  7  Coat.  Om,  IM.  Wkwe  in  an  <<taeNa8ed 
falaa"  pofiej  Hmkb  was  no  mimtAm  of  the  inaand  dup  thoogh  tiieie 
ma  a  clause  which  provided  that  the  vesflel  should  aoi  be  deemed  to  be  a 
oenstructive  total  loss  unless  the  cost  of  repairing  amounted  to  SO  per 
tmi,  of  the  value  in  the  hull  policy,  Rowlatt,  J.,  held  that  the  insured 
wtiub  in  the  ordinary  hull  policy  did  not  apply,  and  that  the  real 
vidue  must  be  taken  as  the  test  of  a  constructive  total  loss:  Holt  Hill 
CSailiqg  Sfa^ip)  Co.  «.  United  Kii^dom  Mar.  Aran.,  lim]  2  K.  B.  789. 
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reasonable  standard  to  use,  in  making  comparative  estimates 
on  this  question  of  a  constructive  total  loss.  But  in  the  case 
of  a  peculiar  and  exceptional  vessel,  specially  built  for  Im 
owners  with  a  view  to  a  particular  trade,  it  is  obvious  that 
her  value  to  sell  in  the  general  market  would  be  a  very- 
erroneous  test.  Wood,  V.-C,  dealing  with  this  question,  dh 
intuitu,  says:  "  The  sum  wliich  the  shij)  would  have  sold  for 
cannot  in  all  cases  be  the  true  criterion  of  its  value.  Cases 
might  imse  in  which  to  adopt  that  critericwi  would  lead  to^ 
undue  depreciation.  A  particular  class  of  ships  might  he 
adapted  for  one  particular  description  of  traffic  and  for  thai 
alone;  and  that  description  of  tra£c  might  be  entirely 
occupied  by  one  company  with  which  it  might  be  hopeless 
to  compete,  so  that  there  would  be  no  market  for  a  ship  of 
that  particular  description.  If  such  a  case  should  ever  occur, 
it  would  be  necessary  for  the  Odurt  to  adopt  some  otlier 
criterion.  One,  I  venture  to  suggest,  might  be  to  ascertain 
the  price  given  for  the  ship  and  the  subsequent  deterioration. 
Some  such  criterion  would  have  to  be  adopted,  for  otherwise 
the  value  of  the  ship  would  be  what  the  ship  would  sell  for 
to  be  broken  up"  (e). 

Such  a  case  as  the  learned  Vice-Chancellor  supposed  has  Grainger*, 
arisen  under  a  claim  against  underwriters  as  for  a  total  loss. 
The  owners  had  purchased  the  "Acadia,"  a  vessel  of  excep- 
tional size  and  class,  for  20,000/.,  and  were  employing  her  at 
the  time  when  she  was  obliged  by  sea  perils  to  take  refuge 
at  Mauritius,  so  damaged  that  the  necessary  repairs  were 
estimated  at  10,500?.  She  would  have  sold  in  the  general 
market,  w^hen  thus  repaired,  for  7,5002. ;  her  value  to  sell 
when  the  rii^  atta^HMHK'^SOOL,  hut  in  the  policy  was 
fixed  at  17,0002. ;  the  arbitrator,  however,  found  that  20  per 
cent,  would  have  been  a  fair  deduction  from  the  cost  price 
for  wear  and  tear,,  at  the  date  of  the  policy.   She  was  sold 

(«)  Per  Wood,  V.-O.,  in  tbe  ^^,,^g||||^^  Swaassr 
0856),  2  E.  k  J.  «S4,.  a  ease  arising  ^t^Mfj^^SiA  weKptrntSHHij 

(1859),  Sw.  441;  The  lianiionides,  [190S]  P.  l."""' 
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•wi.  uaib  ftt  Manntiiii  wmftandf  aad  mlized  l,350i.  gross.  The 
nMtmtor  found  as  a  fact  that  "an  owner  wanting 

such  a  ship  for  the  particular  purposes  of  his  trade  at  the 
lime  when  the  '  Acadia  *  was  sold,  and  haying  to  elect  to  sell, 
tt>  TBpt&t  or  to  puwhaio,  wovdd  have  elected  to  rejpair--lor 
such  a  ship  could  nieither  have  been  built  nor  purchased  at 
that  time  for  so  small  a  sum  as  10,500?."  The  Court  below, 
besBfca^omred  to  draw  isfersiieea  of  fact,  infect 
actnal  owners,  as  tiiey  were  employing  the  ship  at  the  time, 
were  such  owners  as  the  arbitrator  here  supposed  would  have 
prnfemd  wpairipg,  and  tharefoce  held  that  the  plaintiffs 
had  Idled  to  prove  a  oonstnietiTe  total  los8(/).  This 
judgment  was  afl&rmed  by  the  Court  of  Error  (^). 

IBfteet  of  aide  1136.  The  mere  fact  that  a  vessel,  after  suffering  damage 
of  damaged  .  , 

▼efisel  by  which  has  been  repaired  by  the  master  abroad  on  bottomry, 
tete^      is  sold  on  airifal  at  her  pott  of  destination  at  the  instance 

of  the  bond-holders  and  realizes  less  than  enough  to  satisfy 
their  claims,  is  not  sufi&cient  to  constitute  a  constructive  total 
loss  (k).  Whm,  however,  the  underwriters  have  dissuaded 
the  assured  from  pmisting  in  his  intention  to  ahandkm,  and 
themselves  ordered  the  repairs,  they  will  be  liable  as  for  a 
total  lose  ^  <m  the  ship's  sobsequent  arrival  in  port  charged 
witli  a  iMitloiniy  lien  lor  llie  lepaiis,  tiMj 
the  bond,  and  allow  her  to  be  sold  to  satisfy  the  daim  of  the 
obligees  (i). 

mat  kind  of     As  to  the  kind  of  necessity  that  will  jostifj:  the  master  in 

ji^^^SiT^^  raising  money  for  repairs  on  bottomry,  it  has  been  laid  down 
SSI^ te?"       ^tx^Tj^  J.,  in  a  most  elaborate  and  learned  judgment,  that 

Imttoiiiij  —  * 

CO  Gfaiflgw  V.  MuUaL  (IStt),  S  B.  *  8.  4M. 

(f)  Tm  «R«r,  4  B«  ft  8.  f.   Uulht,  B.,  ni  Mhg,  J.,  Imht- 


(A)  wms  to  follow  from  tiie  decidon  in  Benson  v.  Chapman 
(1849),  6  M.  &  Gr.  792;  Chapman  v.  Benson  (in  error),  5  C.  B.  330; 
2  H.  L.  696 — ^where  the  question,  however,  was  as  to  a  total  Um  of 
freight,  not  of  ship.    Cf .  2  Phillips,  ss.  1554,  1558. 

(t)  Da  Costa  v.  Newnhara  (1788),  2  T.  R.  407;  Peele  v.  Mer- 
chants' Ins.  Co.  (1822),  3  Ma»n,  27,  per  Story,  J.  Sea  2  Phillipe, 
s.  1667. 
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there  must  not  only  be  a  necessity,  for  the  repairs,  but  also 
a  nooesdty  €i  resorting  to  bottomry,  as  the  sole  means  of 
defraying  tlim;  and  liiat  it  is  oolj,  wbm  is  the  obIj 
or  the  least  disadvantageous  mode  of  borrowing,  that  the 
master  is  at  liberty  to  avail  himself  of  it  as  a  dernier, 
rm0rt{k). 

In  short,  as  Chancellor  Kent  states  the  result  of  the  ease, 
good  faith  and  an  apparent  necessity  under  the  exercise  of 
the  mast^'s  judgment  at  the  time  are  suffici^t  to  justify  a 
bottomry  bond  (I).  ' 

1187.  It  i^ould  be  added  that  the  doctrine  of  oonstimi^Te  The  doctrine 

,     oi  oonstruc- 

total  loss  is  not  applicable  to  contracts  oi  bottomry,  nor  tp*  tive  total  loss 
policies  effected  on  bottomry  loans.    U  the  ship  exist  in  J^J^^Jj 
specie,  though  in  a  state  which  would  warrant  an  aMined  on  J^^^^ 
ship  to  abandon,  as  where  the  cost  of  repairs  would  great^ 
exceed  her  value  when  repaired,  the  assured  on  bottomry 
cannot  recover;  for  ^  leMp  must  be  absolutely  and  totallji 
destroyed  in  order  to  discharge  the  borrower  (m):  d  forUm^, 
capture  producing  merely  a  temporary  retardation  of  the 
voyage,  and  followed  by  restoration  before  action  brought, 
will      difldiarge  him  (n)  .   On  the  oth^  hand,  so  long  as 
the  ship  exists  in  specie  the  claim  of  the  bottomry  bond- 
holders to  the  salvage  will  prevail  over  that  of  the  under- 
writers on  ship  to  whom  she  has  hem  abandcmed,  and  muki 
claim  will  be  allowed  to  extend  to  the  whole  salvage,  whatever 
may  have  been  the  sum  advanced  on  bottomry  (o).  # 

1138.  As  we  have  seen,  the  Marine  Insurance  Act,  1906  (»),  Gonstmotifv  - 

totellonof 

(h)  Judgment  of  Stocy,  J.,  in  tike  eaae  of  The  Ship  Fortitade  (1888), 
3  Sumner,  R.  228. 

(I)  3  Kent,  Com.  163,  note. 

(>w)  Thompson  v.  Royal  Exch.  Ass.  Co.  (1813),  1  M.  &  S.  80; 
Broomfield  v.  Southern  Ins.  Oo.  (1870),  L.  R.  5  Ex.  192. 

(«)  Joyce  V.  Williamson  (1783),  2  Marsh.  Ins.  760. 

(o)  Stephens  v.  Broomfield  (1869),  L.  R.  2  P.  O.  516.  So  in 
America,  Ins.  Co.  v.  Gossler  (1877),  96  U.  S.  643. 

(p)  Sect.  60,  sob-seel.  (1),  and  snb-seet.  (2)  (i),  mtie,  $  1091, 
wideh  apply  to  eonstnieHve  totel  loss  generally  whetiier  of  diip  or  of 
goods.   8i^-«eei.  (2)  (iii),  wMeii  lelatos  to  donafp,  applies  to  goods 
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Sect.  1138. 


goods  when 
assured  loses 


Constructire 
total  loss  on 
goods  in 

captare,  &e. 

Capture,  &c. 
is  p^>'iui4  faeie 
A  euuBlnifllifi 

■VMM  JRXBO  VH' 


declares  that  there  is  a  constructive  total  loss  of  goods  whea 
the  aMied  is  delved  of  the  posiessioii  of  them  hj  a  peril 
nmred  agauni,  and  ei^r  (a)  it  is  anl^^ely  diat  he  can 

recover  them,  or  (b)  the  cost  of  recovering  them  would 
exceed  their  value  when  recovered. 

Capture,  arrest,  or  embargo,  if  likely  to  be  of  long  con- 
tinuance (q),  barratrous  seizure,  or  total  desertion  at  sea  by 
the  crew — any  forcible  dispossession,  in  short,  or  effective 
prifalaea  €i  ^k»eoaML  over  his  ^wpexty — gives  a  prmd  faeie 

right  of  abandonment  to  the  assured  on  goods,  just  as  in  the 
case  of  the  ship. 


Captoie,  foUoiwed  by  ocmfiscation  or  by  unpreventable  sale 

and  unredeemed  by  any  restoration  of  the  goods  or  their  pro- 
ceeds before  action  brought,  is,  as  we  have  already  seen,  a  case 


lent  (r). 


ere  news 
received  at 
^e  same  time 
«f  captiii9«id 


the 
cannot 


oi  total  loss  on  goods,  withoat  nodoe  of  abai 

If,  however,  after  capture,  or  even  after  capture  and  con- 
fiscation, the  goods  subsist  in  specie,  and  there  is  any  chance 
of  restilaliMi  tMmt  ot  the  goo^  thmmlveBix  th^  {oooeeds 
by  the  issue  of  any  pending  negotiation,  the  assured  cannot 
recoYor  as  for  a  total  loss  without  notice  of  abandonment  (s). 

If,  alter  mfltme  and  baiovs  nodoe  of  abaodimiDffldt,  a  fbal 

decree  of  restitution  has  been  made,  it  has  been  held  in  the 
United  States,  and  no  doubt  would  be  so  in  this  country  (^), 
that  the  sBHirnrl  en  goods  oannot,  <Ni  heaiii^^  at  <mqi6  and  the 
same  tmie  of  the  capture  and  the  decree  of  reirfitution,  give 
notice  of  abandonment,  although  the  goods  may  not  in  fact 
have  been  at  that  time  actually  restored  to  him,  for  there 

only,  corresponding  to  the  preceding  paragraph,  which  applies  only  to 
ship. 

(q)  Gf.  Bodocanachi  v.  Elliott  (1873),  L.  B.  8  CP.  649  ;  9  CP. 
518. 

(r)  UmSIiM  v.  Sfaedden  (ISU),  IS  Emt,  804;  MeUish  tr.  Andrews 
(ISlS),  is  Bast,  13;  Stringer  v.  Bi^^,  Ice.  las.  Oo.  (1869),  L.  B. 
4  Q.B.  m;  5  Q.B.  SM. 

(•)  Twno  V.  Bdirwds  (ISlt),  19  But,  4SS.  Of.  GoUswid  v.  Glllies 
<inS),  4  TmmL  8M.  See,  howeTer,  as  to  these  eases  and  the  statemeni 
in  the  text,  ante,  §  1051.  And  as  to  the  words  ''chanee  of  fostita- 
tion,"  see  Polurrian  SS.  Co.  v.  Young,  [1915]  1  K.  B, 

(0  See  Barker  v.  Blakea  (1808),  9  East,  288. 
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is  then  no  such  prospect  that  the  loss,  as  to  him,  >^ill  be 
eventually  totol,  as  to  justify  a  notiee  of  abandonment  (ii); 
and  the  case  is  the  same  where  notice  of  abandonment  has 
been  given  after  the  final  decree  of  restitution  was  in  fact 
made,  but  before  the  assured*  had  heard  of  it  (x). 

1139.  But  although  a  pmnd  fade  right  of  abandonment  so  if,  after 
may  have  been  duly  exercased  by  giving  notiee  of  abandon-  action 
ment  Avhen  the  circumstances  justified  it,  still  the  right  of  the 
assured  to  recover  as  for  a  total  loss  depends,  in  this  country,  are  restored, 
as  in  the  case  of  the  shi^,  upon  the  ultimate  state  of  the  ^^^^^m^ 
property  at  the  time  of  action  brought;  if  before  that  time  SiJ^J^j?"'* 
the  goods,  after  capture  and  recapture,  have  been  restored  to 
the  assured,  or  brought  into  this  country  und^  sudi  circum- 
stances that  he  may,  if  he  pleases,  take  possession  of  them,, 
and  may  reasonably  be  expected  to  do  so,  his  right  to  recover 
as  for  a  tptal  loss  will  be  thereby  divested  {f/) . 

Thus  where,  af t^  sdsure  id  the  ^p  for  breach  of  blockade,  Nayior  ». 
and  subsequent  rescue  by  the  master  and  crew,  the  goods  were 
brought  back  to  their  home  port  of  loading  in  this  countr}',, 
and  there  wardumsed,  so  that  the  assured  might  have  had 
po6sessi<m  oi  ^m  on  paying  die  salvage  exp^ues,  but  iiMtead 
of  doing  so  he  let  them  remain  where  they  were,  and,  relying 
on  a  previous  notice  of  abandonment,  brought  his  action  for  a 
total  lo8»— -Lord  Ten^teadim  and  the  Court  of  King's  Bench 
held  that  he  could  not  recover,  as  the  loss  had  in  &ct  ceased 
to  be  total  before  action  brought  {z). 

(«)  Adams  v.  Delaware  Ins.  Co.  (1811),  3  Binn.  287,  cited  2  PhUiips, 
8.  1662.    Of.  Hamilton  r.  Mendes  (1761),  2  Burr.  1210. 

U)  Marshall  v.  Delaware  Ins.  Co.  (1808),  4  Craneh,  202,  cited 
Phillips,  ubi  supra;  Bainbridge  r.  Neilson  (1808),  10  East,  329. 

(y)  All  the  cases  on  this  subject  are  reviewed  by  Collins,  J.,  in 
Buys  V.  Royal  Exch.  Ass.  Corp.,  [1897]  2  Q.  B.  135.  They  have  already 
been  more  particularly  referred  to  in  this  chapter,  in  dealing'  with 
eoBstmetive  total  loss  of  ship.  See  antef  §  lOSTa.  Tbe  editors'  sugges- 
tiffli  tint  tiie  lav  oa  iku  polat  mmj  hmn  hem  altered  by  ^  Mar.  Ins. 
Aet,  IMS,  applies  efoafi^  nHb  leqpeet  to  goods  and  with  reepeet  to 
sldp. 

(z)  Nayior  v.  Taylor  (1829),  »  B.  ft  Or.  718;  4  M.  ft  %1.  598; 
S»  C»  9^  17.  P*y  IDaas*  ft  Xil.  ^AAw 

A. — V014.  n.         guggBnn  4^ 
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1140.  Yet  the  mere  fact  that  the  goods  are  restored,  or 
Set,  however  ^  q^e,  before  action  brougbty  is  not     itself  snffi- 

BiTwtonAmi  omt,  irre(^)eotive  <tf  ftU  ooottderi^ionfl  as  to  the  mrei^ 
of  t^e  ^oods**  under  which  the  restoration  takes  place,  to  deprive  the  assured, 
^f^rction  ^^^^  justifiably  given  notice  of  abandomn^t,  of  his 

brought  wm  ngbt  to  insist  on  sadi  notaoe  and  recover  as  ^  a  total  loss. 

not  per  u  a    i.-      •    i.     i  j 

dhvrttlie         A  ship  timber-laden,  insured  from  Sierra  Leone  to  this 
^r  as  for*  country,  was  barratrously  seized  by  her  crew  and  carried  off 
^  Barbadoes,  where  the       and  part  d  the  caigo  were  9M 
(bat  not  for  or  on  aooonnt  of  the  assured)  to  defray  the 


expenses  incurred  there;  the  remainder  of  the  timber  (186 
logs  out  of  233)  was  afterwards  forwarded  to  this  country  by, 
another  ship,  bat  not  by  the  directions  of  &e  assored  or  any 
person  aothorized  by  him,  and  it  was  sold  in  this  country,  but 
not  by  him  or  his  orders.  After  this,  having  given  due  notice 
of  abandonment  on  first  hearing  of  the  casoalty,  he  brought 
his  action  for  a  total  kss.  The  Court  held  this  to  be  a  dear 
case  of  constructive  total  loss.  "  Here,"  said  Lord  Tenterden, 
by  the  fraud  and  barratry,  of  the  master  and  mariners,  tho 
cargo  was  taken  oot  of  the  possession  of  the  assined.  From 
Aat  time  it  became  to  him  a  total  loss.  The  payment  of 
the  wages  at  Barbadoes  and  the  sending  home  the  186  logs 
were  not  acts  of  the  assoied  or  of  any  pmcm  authorized 
by  Mm"  (a). 

Bnrryr.  So  where,  after  desertion  of  the  ship  by  the  crew,  and 

notice  of  abandonment  duly  given,  the  goods  were  many 
MHgilhotttiis  alter  the  loss  deltmed  to  the  agents  ol  the  assa[l:ed 
V^^Hnoad  before  action  brought,  but  in  such  a  state  of  damage 

(a)  Dixon  V.  Reid  (1822),  5  B.  &  Aid.  597;  1  Dowl.  &  Ryl.  207. 
Th»  dtatioii  of  this  case  is  retained  by  the  editors  from  the  2nd  edition 
of  iM»  work,  p.  112S.  Th»  decision,  however,  as  reported,  seems  to  be 
^pnftmiUe*  It  li  dBBeolt  t»  see  how  this  case  could  properly  bo 
riiftiM  as  -9m  of  tatel  low,  iMNMUHk  at  il  was  oiae  of  imperishable 
eaiga  wikk  lasAai  Us  tolfawliaa^  anl  ilia  awiad  ooold  hare  taken 
f  nwNtf na  si  tta  gssalar  yastiaa  af  it  bafata  asiisa  hsm^.  Aacoiding 
to  the  report  of  the  case  im  Bs^lia^  Jc  Bg^aai,  sUim  Is  liid  hf  ihn 
Coort  on  the  difference  between  a  retardatim  of  voyage  dne  to  banatij 
oae  due  to  the  elementt,— a  v4ite«aat  whkh  #s  4ht  atfiars  dasa 
not  saen  to  be  material. 
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that  thcY  would  have  been  worthless  if  sent  on  to  their  port  »sct.  U40. 

of  destination,  even  had  there  been  a  ^ip  to  take  them  on, 

which  there  was  not;  and  they  were  consequently  sold  at  the 

foreign  port  for  less  than  the  expenses  of  salvage — this  w^as 

held  not  to  be  such  a  restoration  of  the  goods  as  to  prevent 

the  assured  from  insisting  on  his  abandonment,  and 

recovering  as  for  a  total  loss  (6). 

The  ground  of  decision  in  this  case  was  that  the  total  loss 
occasioned  bj  the  desertion  oi  the  ^p  by  the  crew  had  never 
cedsed  to  be  a  total  loss  as  to  the  goods.  ''Can  any  person 
say,"  asks  Lord  Tenterden,  "  that  the  goods,  although  remain- 
ing in  specie,  were  not  as  effectually  lost  to  the  assured,  when 
the  ship  was  deserted,  as  if  they  had  ^en  g<nie  to  the  bottom 
of  the  sea,  or  that  the  subsequent  events  produced  a  restora- 
tion of  them  to  the  owners?  "  (c). 

1141.  Still  less  doubt  will  there  be  if,  after  capture,  seizure,  A  fortiori  if 
or  arrest,  followed  by  recapture,  decree  of  restitution,  &c.,  the 
goods  never  have  been  effectively  restored  to  the  possession 
or  within  the  means  of  possession  of  the  assured  before  action 
brought;  the  loss  once  total  continues  total,  as  to  the  assured, 
down  to  the  time  of  aeti<m  brought. 

"If,  before  action  brought,"  said  Lord  Campbell  {d),  tho 
goods  had  been  restored  to  the  assured,  or  he  had  the  means 
of  getting  possession  of  thsm  under  such  circum^anoes  as 
ought  to  have  induced  a  prudent  man  to  take  possession  of 
them,  his  claim  could  now  only  have  been  made  for  a  partial 
loss.  It  has  often  been  held,  that  if  the  ultimate  ocmacqaence 
ol  a  peril  insured  against  is  merely  the  loss  of  a  voyage,  or  a 
suspension  or  retardation  of  a  mercantile  adventure,  although 
a  notice  of  abandonment  had  been  justifiably  given,  a  total 
loss  caonol  he  daiyied.  But  the  mmm  existence  of  t^  ship 
or  goods  insured,  after  a  total  loss  and  abandonment,  so  that 

(6)  Parry  v,  Abeideia  (1S29),  9  B.  &  Or.  411. 
(c)  9  B.  ft  Or.  at  p.  41«. 

id)  Itt  ddivering  the  judgmeal  of  tha  Om^  In  Loiaao  v,  Jaowa 
(1859),  IS  L.  J.  Q.  W,  M^;  2  B.  IIIBBHN  ^  jiid«Bient  ia 
Dean  v.  Mmwkf  (lftS4),  S  E.  &  B.  190. 

41  (2) 
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possession  of  them  may  possibly  be  resumed  by  the  owner^ 
will  not  redttoe  k  to  a  partkl  lorn:  Molver  v.  Beadmon  (e), 
and  Coiogaii  Tlie  London  Assurance  Company  (/) .  The 
true  rule  seems  to  us  to  be  laid  down  by  Bay  ley,  J.,  in. 
Holdsworth  v.  Wise  (g),  that  the  subjeet  id  the  insurance 
BMwt  be  in  '  exisleBoe  under  sooli  drenmstances  that  the 
aesored  may,  if  they  please,  have  possession  and  may  reason-^ 
ably  be  expected  to  take  possession  of  it/  " 

A  ship,  with  a  ea^  <tf  wheal  ioMmd  "free  of  avmge  ''^ 
from  Qaehee  to  Teneriffe,  was  captured  and  recaptured  and 
Idten  into  Bermuda,  where  part  of  the  wheat  was  thrown  into- 
^  sea  as  putrid.  As  to  the  rest,  an  embargo  on  ail  provi- 
nous  in  Bmmda  ^wv^ed  tiie  ci^in  firom  fwwarding  it 
toTeneriffe.  The  assured  in  England,  on  hearing  the  circum- 
stances, gave  immediate  notice  of  abandonment.  Subee- 
quMidy  the  captain,  havii^  failed  to  obtain  leave  to  carry  the 
wheat  to  Teoeriffe,  carried  it,  by  leave,  to  Madeira,  and 
delivered  it  there.  The  assured,  relying  on  their  previona 
notice  of  abandonment,  brought  thek  aetm  for  a  total  Umy 
and  the  Court  held  liii^  they  had  a  right  to  reeov^  the  whole 
aaomit  claimed  (h). 

Bayley,  J.,  puts  the  case  in  a  very  clear  light:  "The- 
dertinatioii  k  to  Tenenie;  Oie  ship,  with  ^  cargo,  in  her 
eame&^ier,  is  captured;  recapture  follows,  but  not  so  as  to 
enable  the  ship  to  proceed  to  Teneriffe,  for  she  is  sent  to 
Bermuda,  whm  she  is  pbaed  under  an  embaigo,  from  whidi 
Ae  u-never  lekaaed,  except  upon  condition  of  altering  her 
destination  to  Madeira.  Therefore  there  has  been  no  restitu- 
tion of  any  part  of  the  caigo,  aa  it  legaidi  the  risk  inaiued  to> 
Tmimffe"(t}. 

114a»  It  was  aetded  law  beioro  the  passing  of  the  Marine 
A«t  of  and,  as  will  appear  shortly,  still 

(«)  (i8ia),  4  K.  ft  8.  m, 

if)  (1816),  5  K.  ft  8.  447. 

iff)  (1828),  7  B.  &  Cr.  798. 

{h)  Cologan  V.  London  Ass.  Oo.  $  M.  ft  8.  447. 

(0  Colaiftn  r.  LfMMktt  im.  Co,  (IM),  #  X.  ft  8.  4il. 
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remains  so — that  an  insurance  on  goods  is  a  conlaraot  to  in*  8«el» 
demnify  the  assured  for  any,  loss  he  may  sustain  by  his  goods  atanioilfe  total 

being  prevented,  by  the  perils  of  the  seas,  from  arriving  in 
safety  at  their  port  of  destination  {k).  If,  therefore,  the 
assured  has  given  notice  of  abandonment  at  a  time  when  the 
loss  was  total  by  the  forcible  dispossession  of  all  control  over 
his  goods,  he  will  not  be  precluded  from  afterwards  recovering 
•as  for  a  total  loss,  by  their  being  restored  to  himt,  before 
•action  brought,  under  circumstances  which  make  it  utterly 
Jiopeless  for  him  ever,  or  within  any  assignable  period,  to 
procure  jtheir  arrival  at  their  destined  port.  Loss  of  the 
voyage  in  this  sense,  i.e.,  a  pradioal  and  ^ective  impossi- 
bility of  ever  sending  the  goods  on  to  their  port  of  destina- 
tion, is,  if  caused  by  the  perils  insured  against,  a  constructive 
total  loss  on  goods,  though  as  we  have  already  se^  it  would 
not  be  so  on  the  ship  {l).  This  complete  hopelessness  of  ever 
bringing  the  adventure  on  the  goods  to  a  successful  termina- 
tion— ^this  forced  tecmination  of  the  xaidL  by  the  perils  insured 
against— is  carefully  to  be  distinguished  from  that  mere 
temporary  retardation  of  the  voyage  for  the  season  which,  as 
we  shall  see  hereafter,  gives  in  itself  no  right  of  abandonment 
of  goods  except  where,  b^ng  perishable  and  sea-damaged,  it 
is  impossible  to  s^d  them  on  in  the  same  or  any  other  ship, 
and  therefore  necessary  to  sell  them  at  the  port  of  casualty. 

1143.  Thus,  an  American  (neutral)  ship,  with  a  oacgo  of  Barker  v. 
ml  insured  from  New  Y<»k  to  Havre,  was  seiaed  and  canned  ^^^^ 
into  Bristol  for  the  purpose  of  search.  While  she  was  there 
detained,  the  British  government  declared  the  port  of  Havre 
to  be  in  a  state  of  bhxduMb,  and  it  so  continued  from  that 
time  until  the  oommencement  of  the  action.  Some  time  after 
this  the  oil  was  given  up  to  the  agents  of  the  assured  in  this 

(Jc)  Per  Bayley,  J.,  ibid.  455;  per  Lord  Abinger  in  Bowi  v.  Saivador 

(1836),  3  Bing.  N.  C.  at  p.  278. 

(0  111  the  opinion  of  Walton,  J.,  expressed  in  Mansell  v.  Hoade 
(1903),  20  Times  L.  R.  150,  a  difficulty  in  completing  the  voyage, 
though  it  is  not  absolutely  insuperable,  may  nevertiieless  constitute  a 
oonstroctivetotal  loss  of  goods. 


ivetotal  1 
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country,  who  were  unable  to  get  it  carried  on  to  Havre,  so 
tliat  it  had  to  be  8^  in  Brislol  witbout  prejudice  to  ^e 
rigbiB  <^  ^e  parties.  Lord  EUenborough  intimated  that 
*'  the  impossibility  of  prosecuting  the  voyage  to  the  place  of 
destination,  which  arose  durii^  and  in  Mlieqiieiice  ^  the 
finAmgeA  4le^mitiim  of  Hie  ship  and  cargo,  may  be  properly 
considered  as  a  loss  of  the  voyage;  and  such  loss  of  voyage, 
upon  received  principles  of  insurance  law,  as  a  total  loss  of 
the  goods  which  were  to  have  been  tfan^Mnted  in  Ike  ^orse^ 
of  socb  voyage  "  (m). 

Jww^ir.  The  facts  of  Lozano  v.  Janson  were  as  follows:— A  policy 

was  ^eoted  m  goodsn^t  and  from  lamdm  to  Loanda,  on  the 
coast  of  Africa.  The  ship  was  seized  on  the  coast  of  Africa 
as  a  slaver  b^  a  British  cruiser,  and  was  carried,  with  her 
cargo,  to  St.  Heleim,  where  both  ship  oaigo  w«te  con- 
denmed  by  tiie  Viee-Adbnifaltf  Coort  in  the  year  1854 .  The 
cargo  was  unloaded;  a  portion  of  it,  being  perishable,  was 
sold,  and  the  rest  stored  on  the  island  pending  an  q>peal  to 
the  Privy  Oooncil  in  fkiglmd.  Posses^  of  the  goods 
could  not  be  lybtained  at  all  until  December,  1856,  and  then 
only  on  too  stringent  terms  as  to  giving  bail,  which  the 
owners  refused  to  conqply  with.  The  SNrtefiee  of  «(«^mna^ 
tion  Was  iw^ened  in  imd  the  asstrred,  who  had  given 

notice  of  abandonment  in  due  time,  was  held  by  the  Court  of 
Queen's  Bench,  in  1859,  entitled  to  recover  as  for  a  total 
loss  The  goods  had  deteriorated  in  value  owing  to  the 
iMig  delay,  and  it  was  held  that,  even  if  something  might 
perhaps  have  been  realized  by  their  sale  at  Loanda  beyond 
the  expenses  of  forwarding  them  thither,  the  a«8Uied  couid 
not  FSMOoably  have  been  expected  to  do  so—the  case  not 
being  one  of  a  mere  loss  of  voyage  or  a  retardation  of  the 
adventure,  but  its  utter  ruin. 

(m)  Mtmkmt  r.  IHiihM  (IMS),  S  EMt,  28S. 

(W)  tr.  teM  (1859),  2  E.  &  E.  160;  28  L.  J.  Q.  B.  337. 

8m  dw  Aaisnm  V.  Wtttk  (1818),  2  M.  k  8.  240;  Cologan  v,  London 
Am.  Co.  (im),  «  M.  ft  a.  447;  BodoeMadii  r.  EUiott  (1874),  L.  B. 
•  CP.  Ali;  Idler  r.  Um  AeoideBl  la*.  0^.,  [|$t|]  1  K.B.  712. 
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And  it  has  recently  been  held  by  the  House  of  Lords  (Oy  Sect.  1143. 
tiiat  the  kw  in  this  respect  has  not  been  altered  by  the 
Marine  Insurance  Act,  1906,  although  this  class  of  construc- 
tive total  loss  is  not  express!}'  recognized  therein.  Two 
British  ressels  with  goods  belonging  to  British  merchants 
for  sale  in  Germany  were  proceeding  from  the  Argentine  to 
Hamburg  when  war  broke  out  bet^^een  this  country  and 
Germany,  whereby  the  further  prosecution  of  the  vojage 
became  iU^l,  and  this  illegality  (it  was  held;  constituted  a 
restraint  of  princes.  The  goods  were  insured  against  the 
usual  perils,  including  war-riskts,  and  their  owners  gave  notice 
of  abandonment  and  claimed  that  the  frustration  of  the 
voyage,  causing  the  detention  of  the  goods  for  an  indefinite 
time,  amounted  to  a  constructive  total  loss  thereof.  Earl 
Loreburn  said:  "  In  1906  it  was  well  settled  that  when  goods 
are  insured  .  .  .  there  is  a  loss  if  the  adventure  is  frustrated 
by  a  peril  insured  against.  It  is  not  merely  an  insurance  of 
the  actual  merchandise  from  injury,  but  also  an  insurance  of 
its  safe  arrival.  Was  it  altered  by  the  Marine  Insurance 
Act,  1906?  I  do  not  think  the  Ad;  altered  the  law  in  the 
particular  now  under  consideration.''  And  this  was  the  view 
of  all  their  Lordships.  ^ 

1144.  An  insurance  upon  a  cargo  for  a  particular  voyage  Constructive 

contemplates  that  the  voyage  shall  be  performed  with  that  goods:  where 

cargo  (p).  Hence,  where  the  original  ship  is  disabled  in  the  ^^^^^ 

course  of  the  voyage,  and  no  other  can  be  procured  at  the  •■'J^^^**' 

port  of  the  casualty  or  any  neighbouring  port,  the  master  has  right  of 

a  right,  where  the  cargo  is  of  a  perishable  nature  and  sea-  SSreSgo.*^ 

PecuhaUo 

(o)  British  and  Foreign  Mar.  Ins.  Co.  v.  Sanday,  [1916]  1  A.  C.  goocb. 
650.    Cf.  Wilson  Bros.,  Bobbin  &  Co.  v.  Green  (1915),  31  T.  L.  R. 
605;  *S'.  C.  on  another  point,  [1917]  1  K.  B.  860.    Cf.  also  Kaeianoff  r. 
China  Traders  Ins.  Co.,  [1914]  3  K.  B.  1121;  and  Becker,  Gray  &  Co. 
V.  London  Ass.  Corp.,  [1918]  A.  C.  101;  ante,  §§  , 

(p)  Per  Lord  EUenborough  in  delivering  the  judgment  of  tiie  Court 
in  AnderwB  v.  Wallis  (1813),  2  M.  &  S.  at  p.  247.  Per  Abinger 
in  Bonx  v,  SaWftdor  (1836),  3  Bing.  N.  0.  at  p.  278.  ''The  object  of 
Hie  policy  is  to  obtain  an  indeoiai^  for  any  loss  that  the  aasared.  may 
ratlidn  l^  -tiie  goods  hmmg  prevented  by  the  periis  of  the  sea  from 
arriving  in  safely  at  the  port  of  their  deBtinatlott.'* 
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'•^'^  damagea,  to  8^  it  at  siieli  port  for  the  bendSt  of  all  con- 
cerned, and  the  assured  on  goods  in  like  ease  may  abandon  (g), 
and  recover  as  for  a  total  loss.  Where,  however,  the  original 
ship  can  be  repaired,  with  anj  iHrdq>ect  of  eoiding  on  dio 
cargo,  or  what  remains  of  it,  in  a  marketable  state  to  its  port 
of  destination,  or  where  another  ship  can  be  procured,  either 
at  the  same  or  a  contignons  port,  witiuHit  any  raj  dctm- 
ordinary  deiaj  or  samfice,  the  master  k  at  all  events  em- 
powered, if  not  bound,  to  send  it  on,  and  he  certainly  has  no 
right  in  such  case  to  sell,  nor  can  the  assured  on  goods 
abandon  and  reeofer  as  lor  a  toial  loss  (r). 

iBgoitlMUe  1145.  If  the  cargo  be  imperishable,  or,  though  perishable, 
not  so  sea-damaged  as  to  be  in  dmget  id  being  fl|>oiled  or 
destri^ed  by  the  deiay,  the  mere  impossibility  of  repairing 
the  original  ship  or  procuring  another  in  time  to  send  on  the 
cargo  80  as  to  save  the  season^  will  not  entitle  the  master  to 
sell,  nor  the  asswed  to  reeoftw  as  for  a  total  loss;  mere  loss 
of  the  voyage  fw  the  season  is  never  a  constructive  total 
loss  on  imperishable  goods,  and  can  only  become  so  in  the 
case  of  perishable  goods,  when  they  an  so  sea-damaged  that 
^  iesp  diem  tOl  they  ean  be  mmt  on  wonld  involve  their 
being  destroyed,  or  rendered  worthless  for  all  merchantable 
purposes.  If  indeed  a  perishable  cargo  is  reduced  by  sea- 
damage  to  sodhi  a  stale  at  the  intermediate  port,  that,  if  sent 
mi  to  its  port  of  destination,  it  would  perish  before  arriving 
there  from  the  progress  of  rapid  putrefaction,  the  master  is 
justified  in  selling,  and  the  assured  may  recover  a  total  loss 
even  without  notiee  <rf  abandcmm^t,  although  the  original 
ship  may  not  be  disabled,  but  capable  of  being  repaii-ed  so  as 
to  take  on  the  cargo. 

The  teet»  however,  of  what  a  pradent  owner  uninsured 
would  have  d<me  under  the  circumstances,  is  not  applicable  to 
the  case  of  goods  sold  abroad,  at  all  events  where  the  insur- 
er) If  tiM  goods  we  9M,  Botke  of  ifcuiiitnaiiiil  k  swmmmij. 
Farnworth  v.  Hyde  (1865),  18  C.B.  (N.8.)  8S5;  L.  B.  8  C.  P<  M4. 
Cf.  Roox  V.  Salvador  (1836),  3  Bing.  N.  C.  2iS;  ITsiAlii  i'  Patter 
(1872),  L.  R.  6  H.  L.  83;  Marine  Ins.  Act,  ISOt,  s.  it,  7. 
(* )  Mey«r  v,  BaUi  (1876),  1  C,  P.  D.  m. 
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ance  is  "  free  of  average.'*  Nothing  under  such  a  policy  will  gsgt.  114«. 

make  the  underwriter  liable  as  for  a  total  loss  on  memorandum 
articles,  except  (1)  the  impossibility  of  sending  them  on  so 
as  to  arriye  in  specie,  or  (2)  the  impossibility  of  sending* 
them  on  except  at  a  cost  greater  than  their  saleable  value  on^ 
arrival  (s). 


1146.  The  Court  of  King's  Bench  in  the  time  of  Lord  Loaiof 

voyage  iof 

Mansfield — ^proceeding  on  the  doctrine  that  loss  of  the  voyage,  season, 
by  which  expression  he  appears  to  have  understood  the  voyage 
by  the  particular  ship  or  for  a  particular  season,  was  loss  of 
the  subject  insured — gave  certain  decisions  which  probably 
would  not  now  be  upheld.  Thus  in  one  case,  where  insurance 
was  on  ship,  freight,  mid  cargo,  from  Tortola  to  London," 
and  the  ship  soon  after  sailing  put  back  into  Tortola  irre- 
parably damaged,  Lord  Mansfield  allo\\ed  the  assured  to 
retain  their  verdict  for  the  whole  amount  insured,  though  the 
greater  part  the  eargo  (sugars  warranted  free  of  avmge) 
might  have  been  sent  on  from  Tortola  to  London  by  other 
ships  then  in  the  harbour.  One  ground  of  decision  was  that 
the  wh<de  cargo  eoold  not  be  s^t  on  (^).  In  another  case 
the  decision* was  that  a  perishable  cargo  (  also  sugars),  having 
after  capture  of  ship  been  brought  by  recaptors,  during  the 
existence  an  mnbafgo  th^,  into  a  foreign  port  where, 
tlim  being  no  sixnrehouses,  it  must  necessarily  have  bom  kept 
six  months  on  board  a  leaky  ship,  was  justifiably  sold  by  the 
master  so  as  to  cast  a  total  loss  on  the  underwriters  {u), 

(*)  Navouc  V.  Haddon  (1850),  9  C.  B.  30;  Reimer  v.  Ringrose 
(1851),  6  Exch.  263;  Rosetto  v.  Giirney  (1851),  11  C.  B.  176;  Farn- 
worth V.  Hyde  (1866),  18  C.  B.  (N.  S.)  835;  on  appeal,  L.  R.  2  CP. 
204.  In  the  United  States,  where  the  assured  on  goods  damaged  to 
more  than  half  their  valae  can  abandon  and  claim  for  a  constractive 
total  loss  (flee  nullips,  s.  1608),  the  KHOied  cannot  claim  at  aU  for  a 
eonttnietiTe  total  Iom  of  memorandimi  articles  warranted  ''free  4^ 
aTorage,  imkw  general."  See  WaslilMini  Kanofaetaring  Co.  f .  Beliaaee 
Hair.  las.  Go.  (1000),  170  U.  S.  1.  In  Mainaolmfletti  and  New  Yofk, 
iMmever,  iiufl  role  does  not  prevail,  and  tiie  aasnred  can  reeofer:  see 
Betitt  V,  Provideiiee  Washington  Ins.  Co.  (lOOt),  173  N.  Y.  18;  ItxfO 
V.  India  Mutual  Ins.  Co.  (1800),  152  Mass.  B.  172. 

(0  Manning  v.  Newnham  (1782),  3  Dongl.  130. 

(m)  :Milles  V.  Fletcher  ^1779),  1  Dougl.  232.  This  case  may  perliapi 
be  justified  on  theiacts,  theu^  not  on  the  jgrounds,  of  tiie  decision. 


1^  C?0N81«UC1Tl^  TOTAL  LOSS,        [PART  IIK 

tt4k7.  In  both  these  cases  Lord  Mansfield  lays  considerable 
Mere  retaxda-  stress  upon  the  loss  of  the  vovaee  for  the  season,  as  one  of  the- 
^yofmg9tor  criteria  for  determining  whether  the  sale  Was  juiced  and 
ney^"^'-         ^  constmcdvely  total.   The  two  following  cases,  how- 


total  over,  clearly  establish  the  position  that  the  mere  loss  or 
loes  on  im-  ^ 

perishable  retaixlation  of  the  voyage  for  the  seascm,  owing  to  the  dis- 
only  ^  on  ^hHitj  of  the  Ofigiiiai  ship  and  die  imposailyiHty  at  once 
^8  whtn  procuring  others  to  forward  the  ( argo,  never  orivos  the  right 
Mi^jbaM^  of  sale  or  abandonment  in  the  case  of  imperishable  goods^ 
tlMittiwjraMiy  and  only  does  so  in  the  ease  of  penshabie  eoBHaodities  when 
he^tmuhey  ^  sea-damage  they  have  already  sustained,  it  appears 

JJjJj**-  in  the  highest  degree  probable  that  they  will  be  totally 
destro^^  ed  or  spoiled  as  mmhantable  articles,  if  kept  at  the 
p<»t  ei  dis^ees  till  tliej  em  be  iorwMled. 
**  "  Copper,  iron,  and  nails,"  were  insured  "  free  of  average 
from  London  to  Quebec .  The  ship,  which  sailed  late  in  the 
aataamy  was  eompelled  by  tempeettiotts  weather  lo  pot  back 
and  ran  into  tbe  poft  of  Kiasale,  where  she  was  lornid  to^ 
be  so  damaged  that  she  could  not  be  repaired  in  time  to  reach 
Canada  that  season;  not  could  any  ship  be  procured  in  wbicb 
to  send  on  ihe  migOy  till  tbe  mact  wpsmg.  The  Mmned 
gave  notice  of  abandonment,  and  the  cargo,  which  had  been 
only  damaged  to  a  very  trifling  extent,  was  sold  at  Kinsale- 
by  tbeir  mdeis.  The  Conutt  held,  on  the  prindples  already 
indieatied,  tbat  muis^  these  ekeoflietaiiees  the  assured  eoald 
not  recover  as  for  a  total  loss,  for  this  was  a  mere  temporary 
retardation  of  the  voyage  and  the  cargo  was  capable  of  being 
Gonveyed  after  a  dday  of  ooly  a  lew  months  in  the  very 
same  ship  (y). 


iv.Bojal  1148.  And  the  decision  of  the  Court  was  the  same  in  the 
£xciL  Am.  .  . 

Oo.  following  case,  where  the  thing  insured,  though  perishable  in. 

itaowB  natoie,  vm  yet  not  in  iaet  so  sea-dansaged  as  to  render 
it  likely  to-be  spoiled,  if  kept  till  it  could  be  forwarded .  The 

insurance  was  on  flour  (^),  warranted  free  of  average,  from 


(y)  Anderson  r.  Wallis  (1813).  2  M.  &  S.  240. 

(«)  Pork  was  also  included  in  the  policy:  but  as  to  it  no  question 
was  made.  "  Tliis  most  be  considered  as  a  policy  on  flour  on^  (for  the 
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Waterford  to  St.  John's,  Newfoundland.    The  ship  had  8Mt.  UM. 

sailed  in  October,  and  was  compelled  to  put  back  into  Cork, 

«o  disabled  as  to  be  dUiged  to  be  brbken  up  and  sold.  ^The 

flour  was  found  to  be  very  little  damaged,  and  might  have 

been  safely  kept  at  Cork  till  the  spring,  to  be  forwarded  tlien 

to  its  destination.    Instead  of  so  keeping  it,  however,  the 

assured  had  it  sold,  and,  having  given  notice  of  abaadomnoit, 

claimed  to  recover  as  for  a  total  loss.    The  Court,  as  in  the 

last  case  and  upon  the  same  grounds,  held  that  the  loss  was 

only  partial  (a).   "  Here,"  said  Lord  EUenborough,  '  was  a 

retardation  only  of  the  adventure;  it  is  stated  that  the  cargo 

could  not  have  been  forwarded  before  the  next  spring;  that 

is,  it  might  have  gone  then;  for  it  must  be  presumed  that 

at  such  a  port  as  Cork  there  would  be  found  some  vessel  for 

the  next  season,  to  forward  the  cargo  to  St.  John's.  .  .  . 

1  cannot  necessarily  infer  that  the  flour  would  be  changed 
in  quality  and  eoiMUtion  by  the  delay  from  November  to 
April,  so  as  to  incur  any  material  damage  operating  a 
destruction  of  the  thing  insured"  (6). 

On  'the  Bam» pFin(»|i^  where  a  case  of  cutlasses  was  sold  ¥imOiiMroii 
by  the  master  at  an  intermediate  port,  from  the  impossibility, 
owing  to  contrary  winds  and  the  necessity  of  keeping  with 
oonT<^,  irf  eawying  them  on  in  Ms  own  ship  to  their  port  of 
destination,  this  sale  was  held  not  ju^fied  (c);  and  the  deei-  WiW  r. 
sion  was  the  same  where  a  cargo  of  "  crates,  earthenware, 
and  Indian  bkies,"  destined  for  the  African  trade,  was  sold 
by  the  mae^  at  flie  Bennodas  (whither  his  ship  had  been 
carried  after  capture  and  recapture),  because  he  had  lost 
all  his  boats^  which  are  necessary  for  the  barter  trade,  and 
could  not  get  a  soffiei^t  compiem^t  of  hands  {d) . 

pork  is  out  of  the  question),  warranted  free  of  average":  per  Lord 
Ellenboi-ough,  5  M.  &  S.  55. 

(a)  Hunt  r.  Royal  Exch.  Ass.  Co.  (1«16),  5  M.  &;  S.  47. 

(b)  5  M.  &  S.  55. 

Van  Omeron  f.  Doiwick  (1809),  2  Camp.  42. 
(d)  Wilson  V,  MiUar  (181«),  2  Stark.  1.    See  also  Umderwood  v. 
Bobertson  (18U),  4  Ounp.  188;  Wilson  v,  Boyai  Exch.  Ass.  €o,  (1811), 

2  Camp.  028. 
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cised,  and 
fjurt  qfjtbe 

a§snred  can- 
not sell  and 

atotalloa. 

Anderson  v. 
Royal  Ezch. 
Abb.  Co. 


litet,U4g.  ma  The  foUowing  case  shows  that,  though  at  one  time 
^^V4e   '^"^  ^^"^  ^"^^^       ^"^'^        gi^^  ^  right  of  abandon- 

te*SSch  "^^^     ^^^'^  '  ^^'^^  ^^^^  exercised,  and  any  part  of 

STtojiiBttfy  l>®  afterwards  reoomed  in  saeh  a  state  that  it  may 

s^"^  be  sent  on  in  a  market^Me  condition  to  its  port  of  destination, 
and  there  are  opportunities  of  so  forwarding  it,  the  assured 
eaimot  direct  a  sale  and  treat  the  lo«  a»  oonstractiveiy 

Wheat  yy-ds  insured  "  free  of  average  "  from  Waterford  to 
Liverpool:  in  going  down  the  Waterford  river  the  ship 
struck,  and  fiikd  so  last  that,  to  save  her  from  sinking,  she 
was  nin  ashore  on  a  bank,  wliere  she  was  completelj-  under 
^vatell  at  every  high  tide:  in  about  a  month  the  wheat  ,was 
got  out  in  a  sea^damagod  stale:  part  was  whoUy  spoiled, 
but  about  two-thirds  were  kiln-dried,  and  might  have  been 
sent  on  to  Liverpool  in  a  marketable  state  as  wheat,  by  a 
vessel  which  sailed  thither  about  two  moii&B  aft^  the 
casualty.    The  agent  of  the  assured,  however,  sold  it  at 
WatCTford;  and  the  assured  brought  his  action  for  a  total 
loss.    Lord  EUenborough,  however,  plainly  intimated  that, 
although  the  OMned  Jmivo  tMled       case  as  one 

of  total  loss  while  the  wheat  remained  submerged  in  the 
water,  3  et  that  the  loss  had  ceased  to  be  total  whwi  the  wheat 
had  been  in  fact  got  out,  and  might  have  been  forwarded  in  a 
iBuketaUe  stale  (e).  On  Uie  same  ground,  in  a  case  where 
the  ship  was  wrecked  at  her  port  of  loading,  but  her  cargo, 
consisting  of  tobacco  and  sugais,  insured  'hee^d  avmge," 
was  aU  saved,  though  in  a  very  damaged  state,  but  it  did 
not  appear,  though  the  original  ship  was  disabled  and  obliged 
to  be  broken  up,  that  what  was  saved  of  the  cargo  might 
not  have  been  forwarded  in  other  veesds— Lord  EU^b(»ough 
and  the  0«ttt  ol  King's  Bench  held  that  the  assured,  who  had 
abandoned,  eould  not  recover  as  for  a  total  h>s8  (/). 


Thompton  r. 
BoyalExeh. 


(e)  Anderson  v.  Royal  Exch.  Aas.  Go.  (1805),  7  East,  38. 

(/)  Thompson  v.  Royal  Exch.  Ass.  Oo.  (1812),  16  HmI,  214-  aai 
see  the  comments  of  Lord  Abinger  on  this  caw  L  Roux  r.  Sal'vador 
(1836),  3  Bing.  N.  C.  280;  see  also  Navpne  v.  TffijjhHi  (1860),  9  C.  B.  30« 
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1160.  The  eases  which  we  have  been  considering  are  eases  Wmt,  1190. 
where  the  cargo  in  question  has  sustained  actual  damage  but  C^troctfro 
where  there  has  heen  a  mere  temporary  loss  of  voyage.    We  where  com- 
have  alpHuly  seen  that  an  insurance  on  goods  for  a  voyage  ^^^j^Je  ta 
contemplates  the  arrival  of  the  goods  at  their  destination  //  .  ^J*** 
It  follows  that  there  may  be  a  constructive  total  loss  of  goods, 
although  the  goods  themselves  may  have  suffered  little  or  no 
physical  damage,  and  although  they  may  he  actually  in  the 
possession  and  under  the  control  of  their  owner,  and  although 
there  he  no  physical  difficulty  in  forwarding  them  to  their 
destination,  if  the  expenses  of  doing  so  would  he  so  great 
as  to  make  it  commercially  impossible  for  the  owner  to  do  so. 
If,  that  is  to  say,  perils  insured  against  have  occasioned  such 
a  condition  of  affairs,  that  the  expense  of  forwarding  the 
goods  would  exceed  their  arrived  value,  then,  inasmuch  as  it 
would  he  absurd  to  require  their  owner  to  spend  more  money 
on  them  than  they  would  ever  he  worth,  he  may  recover  for  a 
conptructive  total  loss. 


1151.  So  far  the  law  may  be  considered  as  established.  Wh*t  «r- 

The  real  difficulty  in  relation  to  this  subject  has  been  to  aseer-  taken  into 
tain  what  charges  and  expenses  may  be  taken  into  account 
in  detomining  wheth^  ih&  goods  are  worth  sending  on.  In 
Beimer  f?.  Bingrose  (i),  a  cargo  of  wheat  was  so  greatly 
damaged  that  the  master,  intending  the  best  for  all  con- 
cerned, sold  it  at  an  intermediate  port  in  Norway.  The 
Conrt  o£  Exeheqner  laid  it  down  that  the  expense  of  drying 
the  wheat  and  of  sending  it  on  might  be  taken  into  account, 
in  considering  whether  it  was  worth  the  outlay. 

The  Court  of  Common  Heas,  however,  in  a  subsequent  Boeetto 
case,  declined  to  adopt  this  rule  (&),  except  with  limitations. 
In  that  ease  a  cai^  of  3,700  quarters  of  wheat,  valued  at 


(0)  Ante,  §§  1U2,  1143. 

(0  B£mat  r.  fiingfOM  <1861),  «  Exoh.  283. 

ik)  Jndgmeiit  of  OiMnnioii  Pleat  ia  Bawito  r.  Ofwtmf  (1881),  It 
O.  B.  188> 
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■M.  iiai.  6y400{.,  was  dipped  and  insured  in  bulk  on  a  voyage  from 
Odessa  to  Liverpool.    Shortly  after  sailing  the  ship  stranded, 

receiving  very  considerable  sea  damage,  and  was  compolled 
to  put  into  Constantinople  to  refit.  The  r^>airs  and  expenses 
amMurtdl  to  1,8001.,  to  raise  wliich  the  matter  hypothecated 
the  ship  and  cargo  for  1,850Z.  by  a  bottomry  bond,  payable 
ten  days  after  arrival  in  the  port  of  delivery.  The  ship 
again  saiMy  and  before  her  arrival  was  wieokedt  and  carried 
into  (kfrk  by  salvors,  where  the  cargo  being  lound  to  be 
very  considerably  damaged,  and  the  vessel  not  worth  repair- 
ing, notice  of  abandonment  was  given,  and  both  were  sold. 

The  jury  found  as  a  fact  that  1,700  quarters  (about  half) 
of  the  wheat  might  have  been  dried,  warehoused,  and  sent  on 
to  liiv^podl  in  a  marketable  conditicm;  and  the  Court  held 
^t  Aekas  on  the  wheat  was  an  avmge  loes<»ily,  if  part  of 
the  cargo  could  have  been  sent  on  to  the  port  of  destination 
at  less  than  its  market  value  when  there;  but  that  in  con- 
mdeitmg  tiliat  qoerticm,  the  jury  wm  kwad  to  Uke  into 
aceonnt  the  following  items:  1 .  The  cost  of  unshipping  the 
cargo;  2.  Of  drying  and  warehousing  it;  3.  Of  transhipping 
it;  4.  The  inmaaed  cost  of  sending  it  on  (if  it  could  not  be 
fcMTwaided  on  other  terms)  at  a  higher  thMi  the  mginal  rate 
of  freight  (Z);  5.  The  amount  of  salvage  allowed  in  propor- 
tion to  the  value  of  the  cargo  saved.  K  the  aggregate  of 
theaa  keiBS  eMeeded  tlM  flflUiag  ^iie  of  Ao^^a^^ 
of  discharge,  then  the  loss  would  be  total  upcm  notice  ol 
abandonment. 

h^Ui^^^  regard,  hemmetr  to  the  debt  mad  aosts  paid  to  the 

iion  cannot  be  holders  of  the  bottomry  bond,  the  Court  held  that  they  could 
not  be  taken  into  consideration  in  estimating  the  extent 


;|  .  (whether  total  or  purtial)  of  the  lo88(i»).    ''The  under- 

writer,"  as  Oresawell,  J.,  expressed  it  in  ^  course  of  the 

(I)  If  sent  on  in  the  original  ship,  it  is  on  the  original  contract, 
and  then  nothing  is  to  be  added  as  an  average  loss;  so,  if  transhipped 
at  a  less  or  the  same  freight;  but  if  transhipped  necessarily  at  a  high^ 
rate,  the  increase  is  an  average  loss. 
im)  Rosetto  v,  Gurney  (18ol),  11  C.  B.  176,  182,  190. 
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argument,  "  does  not  insure  against  a  loss  by  hypotheca-  Swst.  UW. 
tion  "  (w).    "  It  is  a  risk,"  says  Jervis,  C.  J.,  in  delivering 
the  judgment  of  the  Court,  "  not  conteiaplated  by  the  policy, 
and  which  the  assured  must  take  upon  himself  "  (o). 

1152.  Some  doubt  existing  as  to  the  effect  and  limit  Rnk  in 

.     „  ^  Rosetto  V. 

of  the  rule  laid  down  by  the  Court  in  Rosetto  v.  (jurney,  onrneyre- 
especially  in  respect  of  freight,  that  rule  wm  expressly  recon-  ^^^g^ 
sidered,  after  argument,  by  the  Court  of  Exchequer  Chamher 
in  the  case  of  Farnworth  v.  Hyde  (p),  and,  in  expressing  their 
concurrence  with  the  rule  in  that  case  as  being  the  true  rule, 
they  said:  "We  are  all  of  opinion  that  where  goods  are, 
in  consequence  of  the  perils  insured  against,  lying  at  a  place 
different  from  the  place  of  their  destination,  damaged,  but  in 
such  a  state  that  they  can  at  some  cost  be  put  into  a  condition 
to  be  carried  to  their  destination,  the  jury  Bxe  to  detOTmine 
whether  it  is  practically  possible  to  carry  them  on,  that  is, 
acooiding  to  the  well-known  exposition  in  Moss  v.  Smith  (g), 
whether  to  do  so  wiU  cost  more  than  th^  are  worth;  and 
that  in  determining  this,  the  jury  should  take  into  account  all 
the  extra  expenses  consequent  on  the  perils  of  the  sea,  such  as 
drying,  landing,  wardbouaing^  and  reshipping  the  goods;  but 
that  they  ought  not  to  take  mtl^m  t  the  fact  that  if  they 
are  carried  on  in  the  original  bottom,  or  by  the  original  ship- 
owner in  a  substituted  bottom,  they  will  have  to  pay  the 
freight  or^^iaally  oontraated  to  he  paid;  that  being  a  charge 
to  which  the  goods  are  liable  when  delivered,  whether  the 
perils  of  the  sea  affect  them  or  not.    We  also  agree  that 
Bosetto  V.  Gtimey  (r)  correctly  decides  that  where  the 
original  hol^m  is  disabled  by  the  perib  of  the  seas,  so  that 
the  shipowner  is  not  bound  to  carry  the  goods  on,  and  he 
does  not  choose  to  do  so,  the  jury  are  not  to  take  into 
account  ttie  whob  of  the  cost  of  transit  from  the  place  of 
distress  to  the  place  of  destination,  which  must  he  incurred 

(n)  Per  Cresswcll,  J.,  11  C.  B.  182. 

(o)  Per  Jervis,  C.  J.,  11  C.  B.  190. 

(/>)  Farnworth  v.  Hyde  (1866),  L.  B.  2  C.  P.  204, 

(q)  Moss  V.  Smith  (1850),  9  C.  B.  94. 

(r)  RoaetlQ  v.  Chumey  (1851),  11  C.  B.  m. 
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by  the  goods  owner  if  he  carried  them  on,  but  only  the 
exoett  ol  Ihst  eott  dbove  that  which  would  have  been 
incurred  if  no  peril  had  iiHanmed." 

on  IIIMI.  The  decision  of  the  Exchequer  Chamber  in  Parn- 
worth  V.  Hyde  has  been  the  subject  of  much  discussion  in 
reeent  yem(«).  It  has  been  vigovoudj,  inqpugned  by 
Lowndes  (t)  md  by  MoAr^ur  (a),  but  is  supported  by  Mr. 
Gow  (x).  In  order  to  illustrate  the  difficulty,  it  is  advis- 
able to  set  out  the  facts  and  figures  with  some  particularity. 
The  Mtion  was  ImKight  oa  a  policy  on  a  cafgo  of  wood  f&t  a 
voyage  from  Quebec  to  Liverpool.  The  vessel,  soon  after 
leaving  Quebec,  was  driven  on  shore  about  102  miles  down 
like  river  St.  Lawrence,  and,  bdng  a  constructive  total  loss, 
was  properly  bM  by  aoetion  for  a  small  sum.  Tlie  cargo  was 
also  sold  at  the  same  time,  and  the  question  in  the  case  was 
whether  the  condition  and  situation  of  the  cargo  justified  the 
aak,  80  as  to  entitie  the  assured  to  reeover  far  a  total  loss. 

The  evidence  showed  that  the  gross  value  of  the  cargo,  if 
it  had  been  sent  on  and  had  arrived  at  Liverpool,  would  have 
been  3,7852.  (y).  The  h&^t  that  would  have  been  payable 
to  the  diipowner  was  1,55(K.:  so  tiiat  the  net  value  of  the 
cargo  to  the  merchant  was  2,229Z.  The  cost  of  sending  on 
tike  caj^  to  Liverpool  in  anotiier  ship  would  have  been  as 
Isliows: — 

Cost  of  landing  £350 

Cost  of  reloading   700 

Freight  2^2 

(«)  The  diaeMMH  eoateiMd  ia  tin*  and  the  fiOlowiiicr  9mngnfh» 
k  Bttaiasd  ttom  tlM  BevraHh  ediikm  of  tins  work,  althoagii  the  editors 

mn  disposed  to  think  that  the  whole  controversy  has  bem  settled  by  the 
ICar.  Ins.  Aet,  1906.  See  infra,  §  1158.  If  this  were  clearly  so,  it 
would,  of  course,  have  been  idle  to  retain  this  lengthy  discussion.  The 
editors,  however,  do  not  think  that  the  effect  of  the  leoent  Atetnto  is  so 
clear  as  to  render  the  discussion  superflumis, 
(t)  Mar.  Ins.  s.  133. 

(tt)  Mar.  Ins.  151.  (.r)  Mar.  Ins.  155—159. 

(y)  I.e.,  4,300^.  less  a  sum  to  be  allowed  for  depreciation,  a«!  to  which 
tbe  Ck>urt,  in  dealing  with  the  case,  accepted  an  estimate  of  515/. 
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So  that  the  cost  of  forwardiug  would  have  exeoodod  the 
freight  originally  contracted  for  by  2,046i.  These  figures 
show  that  the  sum  which  the  cargo  would  have  sold  for  at 
Ijiverpool  would  have  oxcecdod  tlio  cost  of  forwardinpr  by 
183Z.  only;  and  this  sum  the  jury  and  the  Court  of  Common 
Fleas  appear  to  have  considered  was  too  narrow  a  margin  for 
the  cargo-owner  to  rely  upon  for  his  profit,  and  a  verdict  for 
a  total  loss  was  therefore  given  and  approved. 

1154.  The  defendant  appealed  to  the  Exchequer  Chamber,  The 

and  donng  the  argom^t  in  that  Court  it  was  for  the  first  oi^Sv^ 
time  floggeeted,  by  Bladcbnm,  J.,  i3tmt  the  right  question 
had  not  hitherto  been  considered,  for  that,  unless  the  Court  of 
Common  Pleas  in  Eosetto  v.  Gurney  had  laid  down  a  wrong 
rale,  the  proper  ecnnpariaoii  was  between  the  extra,  as  distinct 
from  the  whole,  cost  of  forwarding,  on  the  one  hand,  and  the 
gross  Liverpool  value,  without  deducting  the  original  freight, 
on  the  other;  and  that  inasmuch  as  in  this  case  such  extra 
cost  was  only  2,0462.,  whereas  the  goods  if  they  had  arrived 
would  have  sold  for  3,785L,  it  w^as  impossible  to  say  that 
the  jury  were  justified  in  finding  that  perils  of  the  sea  had 
caused  a  total  loss.  This  view  was  eventually  adopted  by  the 
Court,  and  the  verdict  for  a  total  loss  was  set  aside  (z), 

1155.  Lowndes  and  McArthur  both  consider  that  the  FamworAr. 
decision  of  the  Exchequer  Chamber  in  this  case  is  based  on  dmL^'^ 
an  und^iiahle  fallacy.   "  There  is  no  total  loss  by  sea-peril, 

it  is  argued,"  says  Lowndes  (a),  "  unless  ike  whole  value  of 
the  cargo  is  exceeded  by  the  expense  resulting  from  sea-peril: 
now  the  whole  value  of  the  cargo  is  its  value  including,  or 
wiHiont  deduction  of,  the  freight;  and  the  freight  under  the 
original  bill  of  lading  is  not  an  expense  resulting  from 
sea-peril.  The  fallacy  here  is,  not  perhaps  obvious,  but 
undeniable  whem  pointed  out.  The  value  of  the  cargo  to  the 
merchant  or  owner  of  it  is  not  the  gross  proceeds,  but  those 
proceeds  minus  the  ordinary  freight.   If,  on  the  other  hand, 


(z)  The  most  material  part  of  the  ludgment  has  already  been  cited, 
(a)  liar.  las.  s.  138,  n.  (0- 

A. — YOL.  n.  42 


T 
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Sect.  U56.  the  question  is  as  to  the  whole  value  of  the  cargo  to  some  one, 
no  matter  whether  the  owner  of  the  cargo  or  of  the  ship,  then 
to  flMBe  one  1^  enture  oort  of  fwwarding.it  by  another  Teeael, 
the  original  ship  having  been  disabled  by  the  perils  insured 
against,  is  an  expense  resulting  from  those  perils.  That  is  to 
•ay,  in  oompnliiig  the  valne,  the  interests  of  shipowner  and 
eargo-own^  are  added  togetker,  bat  m  estimi^^mg  the  ex- 
penses, the  interest  of  the  cargo-owner  alone  is  looked  at." 

Mc Arthur  (6)  takes  the  same  view.  In  principle,  the 
original  lieig^  sbonld  be  deducted,  in  the  estimate  both 
of  the  extra,  chai^  and  of  the  value  at  destination;  for  the 
question  is,  whether  the  goods  can  be  forwarded  so  as  to 
realise  eome  p»ticm  of  their  value,  or  whether  the  whole 
value  to  the  owner  wi&  be  absorbed  1^  the  extra  oort  of 
forwarding.  The  value  of  the  cargo  to  the  owner  is  not  the 
gross,  hut  the  net  value  on  arrival,  i.e.,  the  market  value  at 
dflataiatian,  less  &i^ht  and  ordinary  sale  oharges.  The 
Court  of  Exchequer  Chamber  decided,  however,  that  to  give 
rise  to  a  constructive  total  loss,  the  gross  value  of  the  cargo 
must  be  abscMrbed  by  the  extra  cost  of  forwarding,  i.e.,  the 
entire  cost  of  forwarding,  deducting  tiie  mginal  freight. 
This  decision  was  clearly  erroneous,  for  the  original  freight 
may  either  he  brought  in  or  left  out  on  both  sides  in  the 
calonkition,  but  cannot  eometly  be  brou^^  in  m  one  side 
cmly." 

Farther  HM-        rule  advocated  by  ^lese  writers  may  ako  be 

S^°t  Farn-  supported  by  the  following  argument.  The  gross  value  of 
the  goods  at  their  place  of  destination  may  for  present  pur- 
poses be  ccmsidmd  to  c^dat  two  items,  tiidr  prime  cost 
and  the  enhancement  of  their  value  by  reason  of  their  trans- 
portation. The  insurable  value  of  the  goods,  which  is  all  the 
imdefwriler  ia  deemed  to  be  concerned  with,  is  the  prime  cost 
of  tlie  goods,  or  that  which  by  l^e  valuation  is  agreed  to  be 
the  prime  cost.  If,  in  considering  whether  there  should  be 
an  abandonment  of  that  whit^  ha  has  insured,  the  enhanced 


worth  V 
Hyde. 


(6)  Mar.  Ins.  151,  n. 
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value  of  the  goods  is  to  be  considered,  the  expenditure  on  Stogt.  W. 

freight  to  which  the  enhancement  will  be  due,  should  be 

taken  into  consideration  and  deducted  (c).   It  is  only  by  the 

payment  of  the  whole  freight,  that  the  goods  will  have  the 

value  which  is  the  basis  of  the  calculation  in  Famworth  t;. 

Hyde. 

It  should  also  he  borne  in  mind  that  an  insurance  on  goods 
fm*  a  pwrtieulM*  voyage  is  not  merely  an  insurance  of  the 
goods  against  physical  loss  or  damage.  The  undertaidng  of 
the  underwriter  is  that  they  shall  not  be  prevented  by  perils 
inmred  agidnst  from  readiing  M||iestination.   If  the  ship 


by  which  they  are  insured  is  prelflHi  by  the  perils  of  the 

voyage  from  bringing  them  to  their  destination,  the  original 
adventure  is  frustrated,  and  the  original  contract  of  affreight- 
ment has  ceased  to  exist.  Ought  not  the  assured,  wh^  he  is 
thus  called  upon  to  accept  his  goods  at  a  different  place,  to  be 
entitled  to  abandon,  w^hen  they  will  not  be  worth  the  cost  of 
transportation  to  their  destination? 

This  is,  in  effect,  an  application  of  the  "  prudent-uninsured- 
owner  "  principle.  Suppose,  for  instance,  that  goods  which 
will  realize  1,000^  at  their  port  of  destination  axe  being 
carried  for  a  freight  of  650L,  that  the  shipowner,  owing  to 
perils  of  the  seas,  justifiably  declines  to  carry  them  beyond  a 
port  of  refuge,  and  that  it  is  ascertained  that  the  goods  can 
only  be  carried  on  to  dieir  destination  by  spending  500i.  in 
re-conditioning,  and  600Z.  for  freight  from  the  intermediate 
port.  In  such  a  case  a  prudent  uninsured  owner  would 
clearly  decline  to  take  goods  on  further,  because  by  doing  so 
he  would  be  1001.  out  of  pocket.  But,  according  to  Fam- 
wortii  V.  Hyde,  there  is  no  constructive  total  loss,  because  the 

(c)  On  principle  it  might  well  be  argued  that  the  assured  should  be 
entitled  to  abandon  when  the  extra  expenditure  due  to  perils  insured 
against  exceeds  the  insurable  value — i.e.,  the  prime  cost  or  the  agreed 
valuation.  This  view  is,  however,  not  supported  by  authority,  and  the 
editors  have  reason  to  believe  that  it  does  not  find  favour  either  with 
underwriters  or  with  merchants. 

42  (2) 
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Uo^Wm.  increased  cost,  viz.  450Z.,  is  less  than  the  gross  arrived  value 

of  the  goods  (d). 

Moroom,  if  tiie  assured  oaimot  abiuidon  under  oircum* 
stances  tsm^  as  those  of  Faraworth  v.  Hyde,  he  wiU  not  l>e 
indemnified  for  a  great  part  of  the  loss  caused  by  peril* 
iniored  i^akiat.  We  will  take  the  facts  and  figures  of  that 
ease,  wbioh  bave  been  folly  aet  ool.  There  waa  a  d^xedn- 
tion  of  515?.,  part  of  which  would  no  doubt  be  recoverable^ 
azo^t  under  a  policy  against  total  loss  only.  The  cost  of 
kncUng  the  ecrgo  waa  d5<M.,  and  this  was  probaUy  reooverable 
under  the  sue  and  labour  clause.  But  the  cost  of  reloading 
was  700L,  and  the  extra  freight  was  1,000L,  and  unless 
ike  deeiflioDa  in  Great  Indian  Feninaular  Bailway  Co.  v, 
Saunders  (e),  and  Boodi  v.  Oair  (/)  are  reeoaaidcead  and 
overruled,  neither  of  these  items  of  expenditure  could  be 
xwomed  from  the  underwriter.  Thus,  in  consequence  of 
pmk  niaared  agamat,  Hieva  would  have  been  a  loaa  of  at 
least  1,700/.  in  carrying  out  the  adventure,  which  the  aaaured 
would  have  to  bear  himself.  When  the  insurance  is  against 
total  kiaa  only  (and  tlila  ia  the  obIj,  inaorance  which  can 
practically  speaking  be  effeeled  mi  aome  kiiida  of  gooda),  Hie 
hardship  on  the  assured  is  obviously  even  greater. 

Argmnents  in  1157.  On  the  other  hand,  the  position  adopted  by  Lowndes 
Fa^SSi^t.  *nd  McArthur  may  also  in  certain  cases  lead  to  surprising 
Hyde.  Molts.  For  inatoBO^  aanune  tbat  the  goods  will  realize 
1,000Z.,  as  before,  and  that  the  freight  is  808?.;  the  voyage 
has  to  be  abandoned  near  to  the  port  of  departure,  as  in 
Famworth  9.  Hyde,  and  the  gooda  oan  only  be  forwarded  at 
an  increaaed  rate  of  freight,  say  9081.  (g).   They  aie  them- 


(O  Mr.  Omr,  hvwmw,  in  mwer  to  tins  affoneni,  miggwti  tkftt 
Unb  mKj  be  only  «m  um^mu^  UmttiM  ni  tt^taadaq— cy  ol  ihe 

yioMiiwti    Xur.  Im.  159. 

(«)  (1861),  1  B.  &  S.  41 ;  2  ibid.  206. 
(/)  (186S),  15  0.  B.  (N.  S.)  291. 

(g)  It  is  possible  also  that  there  might  be  no  increase,  and  even  a 
diminution  of  freight,  and  such  diminution  might  more  than  compensate 
tha  Airf^  for  the  costs  of  transhipment,  &c.  The  shipper  might  then 
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selves,  however,  hut  little  damaged,  so  that  all  extra  charges,  wo^  IW. 
including  re-conditioning,  will  he  covered  by  100?.  Is  the 
owner  entitled  to  abandon?  The  real  reason  for  abandon- 
ment in  aoi^  a  case,  it  may  he  said,  would  be  not  injury,  to 
or  loss  of  the  goods,  but  the  high  rate  of  freight  in  proportion 
to  their  value  which  the  owner  has  agreed  to  pay.  But  as  to 
this,  Mr.  Gow  observes:  "  the  underwriter  never  guarantees 
that  cargo  will  be  worth  its  freight  whether  it  amvea  damaged 
or  sound;  why  should  a  freight  obligation  be  imported  into 
his  ocmtraot  in  certain  cases  of  damage  and  loss,  wh^n  it  ia 
really  a  part  of  the  merohant's  obligations  which  the  merchant 
retains  at  his  own  risk  in  case  of  arrival  of  his  goods  at 
destination?  " 

It  ifl  clear  that  in  the  instance  given  the  physical  damage 
sustained  by  the  goods  would  not  justify  abandonment. 
Such  damage  is  assumed  to  be  comparatively  insignificant, 
and  it  might  kdeed  be  non-exiat^t.  Abandonment  in  such 
a  case  is  justified,  if  at  all,  on  t^e  ground  that  the  etfect  of 
perils  insured  against  has  been  such  as  to  render  it  commer- 
eudly  impoeaible  for  the  merchant  to  carry,  on  the  goods.  A 
constructiye  total  lose  of  goods  may  no  doabt  he  constituted 
in  this  way,  for  it  is  established  in  the  case  of  goods,  though 
it  ia  otherwise  in  an  insurance  on  ship,  that  an  insurer  does 
nndtttake  &at  peiila  of  the  aea  shall  not  prev^t  l^e  voyage* 
from  being  brought  to  a  successful  termination.  But,  while 
so  much  is  conceded,  it  may  be  urged,  in  support  of  the  deci- 
sion of  the  Exchequer  Chamber  in  Famworth  v.  Hyde,  that 
adverse  critioiam  has  failed  to  give  due  weight  to  the  con- 
sideration that  a  constructive  total  loss,  for  which  underwriters 
are  to  be  held  liable,  must  have  been  due  to  perils  insured 
against?  So  aa  the  fr^ht  by  the  substitoted  vessel  does 
not  exceed  that  which  the  shipper  originally  contracted  to 

lie  in  no  ir^ww,  or  even  in  a  better  poeltkm  as  regards  his  cargo,  owing 
to  the  lom  of  the  Aijf.  At  the  same  time  tiie  market  for  his  goods 
at  Htkb  port  of  diiduirge  may  have  so  far  fallen  as  to  make  his  adventure 
necessarily  an  unprofitable  one.  Gould  this  be  a  case  of  oonstractiTe 
total  loMy  by  peiiU  o{  tba  sea,  of  bk  goods? 
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pay,  saoli  freight  did  not  beo<»iie  pajnable  by  him  by  reason 

of  any  peril  of  the  sea;  it  was  payable  in  any  event  (h).  The 
only  loss  occasioned  by.  such  peril  is  the  additional  amount 
which  it  beocnnefi  neceesary  to  pay  for  carrying  the  goods  in  a 
substituted  bottom.  There  is,  Hierefore,  force  in  the  argument 
that  it  is  only  this  additional  amount  which  should  be  taken 
into  consideration.  "To  hold  otherwise,"  said  Channell,  B.{i), 
"  wooM  be  to  enable  ^  assured  owner  of  goods  to  bring  into 
account  the  whole  of  the  freight  wh^ver  the  cost  of 
obtaining  a  substituted  bottom  exceeded  the  original  freight, 
however  small  the  excess  may  be;  for,  in  such  a  case,  the 
shipowner  would  never  carry  on  the  goods  for  the  purpose  id 
earning  his  original  freight,  though  he  might,  perhaps,  do  so 
as  agent  of  the  goods  owner;  whilst  no  part  of  the  freight 
oouM  ever  be  (tefged  when  the  cost  f^  short  of  the  original 
freight,  in  which  case  the  shipowner  would  forward  them. 
This  would  be  a  \evj  unsatisfactory  state  of  the  law;  and  we 
are  ol  opinitw  that  the  ease  of  Bosetto  v.  Gumey  {k\  which 
prevents  that  result,  was  correctly  deeided." 

Against  the  argument  that,  inasmuch  as  an  insurance  on 
goods  far  a  voyage  is  an  insurance  by  a  particular  vessel,  the 
adventure  insured  is  brought  to  an  end  by  the  loss  of  that 
vessel,  and  that  the  underwriters  on  the  goods  should  therefore 
be  liable  for  a  total  loss,  it  may  on  the  other  hand  be  said  that 
logically  this  involves  Ae  proposition  that  whenever  a  voyage 
is  frustrated  by  a  total  loss  of  the  ship,  there  may  be  an 
abandimment  of  cargo,  irrespective  of  all  considerations  as 
to  the  praeticalality  of  forwarding,  whkh  is  clearly  going 
too  far. 


See  per  Blackburn,  J.,  L.  R.  2  C.  P.  at  p.  220,  citing  from 
Baily  on  Perils  of  the  Sea.  See  also  per  Shee,  J.,  36  L.J.  CP.  at 
p.  37:_"\Vhy  should  the  underwriter  pay  for  freight  of  a  new  ship 
a  sum  which  would  have  had  to  be  paid  under  any  circumatancesP  Tlie 
underwriter  insures  not  against  the  loss  to  the  ownmr,  but  tito  Um 
incurred  by  the  perils  of  the  aea." 

(t)  In  delivering  the  judgment  of  the  Exdieqaer  Chamber,  L.B. 
2  C.  P.  at  p.  226.  * 

(*)  11  O.B.  176. 
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1158.  The  difficulty  illustrated  hy  Farnworth  v.  Hyde  is  Mmt, 


usa 


due  to  the  fact,  already  indicated,  that  in  considering  whether 
there  has  heen  a  consteuctive  total  loss  on  goods,  regard  is  had  ariM. 
not  to  the  actual  value  of  the  goods  at  the  port  of  loading, 
but  to  what  would  probably  have  been  their  value  on  arrival 
at  their  destination,  had  they  been  forwarded.  It  is  a  some- 
what anomalous  position  that  it  should  in  this  way  be  neces- 
sary to  take  into  consideration  a  prospective  hypothetical 
value,  in  order  to  determine  whether  or  not  an  underwriter 
is  liable  to  pay  for  an  actual  value  in  the  past.  It  is  clear, 
however,  that  it  is  to  this  prospective  hypothetical  value  that 
consideration  has  always  been  given. 

In  any  case,  the  editors,  while  appreciating  the  difficulties 
of  Farnworth  v.  Hyde,  cannot  agree  with  the  suggestion  that 
tlie  decision  is  based  on  any  obvious  oversight.  It  is  quite 
clear  from  the  course  which  the  proceedings  took  in  the 
Exchequer  Chamber,  that  it  was  by  no  inadvertence  that  the 
Court  (Z)  came  to  the  conclusion  at  which  they  did  in  fact 
arrive.  It  is  also  clear  that  Farnworth  v.  Hyde  not  having 
been  overruled  by  any  superior  Court,  must  be  considered  as 
having  establii^  the  law  of  the  land  as  it  existed  until  the 
Ist  of  January,  1907,  when  the  Marine  Insurance  Act,  1906, 

came  into  force. 

The  question  now  is,  i?diether  the  law,  as  declared  by 

Has  the 

Farnworth  v.  Hyde,  has  been  altered  by  the  Marine  Insur- 
ance  Act.  It  is  thereby  enacted  (m)  that  "there  is  a  con- 
structivo  total  loss  ....  in  the  case  of  damage  lo  goods,  point? 
where  the  cost  of  repairing  the  damage  and  f awarding  the 
goods  to  their  destination  would  exceed  their-  value  on 
arrival."  If  these  words  are  literally  construed— and  there 
seems  little  reascm  few  doing  otherwise— the  "  co^  of  forward- 
ing the  goods  to  their  destination  "  must  include  the  entire 
freight  payable  for  carrying  the  goods  on  to  their  destination 
from  the  place  of  distreBS,  and  not  mmdj  the  excess  of  that 

(0  Pollock,  C.  B.,  Ghaimfill,  B.,  Bkokbimi  and  MeUor,  JJ.,  Pigott, 
B*,  and  Shee,  J. 

Seot  60,  sub-aeofc.  (2)  (iu),  ante,  §  1091. 
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Impimctic- 
ability  of 


Sale  of 

Swiag^ 
pviBhable 
eargo,  which 
gBi^thate 
been  for- 
warded. 

Gremon  v. 
Royal  £zch. 
Oft. 


UBS.  fieight  over  the  freight  which  would  have  been  payable  under 
tlie  original  oontrad;.  Whether  this  molt  is  what  was 
intended  by  the  fraiuors  of  the  Act  it  is  of  course  impossiWe 
to  say.  Unless,  however,  it  be  possible  to  inaiuttiin  that  the 
oost  of  forwarding  the  goods  "  means  ooLy  the  extra  cost 
caused  by  perils  insured  against, — that  is  to  say,  that  **  the 
cost '  does  not  mean  all  the  cost,  but  only  a  certain  portion 
ol  it — it  seems  impossible  to  avoid  the  conclusion  that,  owing 
to  the  Aet  <^  Ptarliam^t,  the  dedsioii  in  Famwortli  t^.  Hyde 
is  no  longer  law  (m). 

Thm  is  wm  no  doubt  that,  although  the  whole  of  the 
cargo  CMinot  be  sent  on  (o),  this  droiuBstaiioe  is  not  conclusive 
in  determining  whether  a  sale  by  the  master  is  justifiable,  or 
the  loss  on  goods  constructively  total  (p). 

It  is  equally  clear,  and  is  established  by  the  sune 
authorities,  that  if  a  sale  of  the  cargo  be  not  otherwise 
justifiable,  it  will  not  be  rendered  so  by  being  made  under 
tiiedewee  of  •  Nwn-Aimmlkky  Conit  or  any  santogTOs  Court 
abroad  ig)- 


1159.  It  remains  to  consider  two  authorities  which  seem 
hardly  eonsist^t  with  the  current  of  later  decisions,  and 
would  probnlftly  iMit  now  be  supported  to  their  full  exlent  (r). 
It  may  be  observed  that  in  neither  case  was  thwe  a  warranty 
to  be  free  of  average. 

(m)  So  in  JjmA  mUimrfu  Lmm  oI  BiiriMiA,  roL  17,  §  Ml,  per  Mr. 
Arthur  Cohen. 

(o)  This  was  one  of  the  ^unds  of  Lord  Mansfield's  decision  in 
if^m«i«g  t;.  Newnham  (1782),  3  Dougl.  130,  and  wam  again  in  Ander- 
son V.  Boyal  Exch.  Ass.  Co.  (1805),  7  East,  44. 

(p)  Freeman  r.  East  India  Co.  (1822),  5  B.  &  Aid.  617;  Morris  v. 
Robinson  (1824),  3  B.  &  Cr.  196;  5  Dowl.  &  Ryl.  35;  Gannan  v. 
Meaburn  (1823),  1  Bing.  243;  Moss  v.  Smith  (1850),  9  C.  B.  94; 
Rosetto  V.  Gurney  (1851),  11  C.  B.  176;  Meyer  v.  RalU  (1876),  1 
C.  P.  D.  358. 

iq)  See  also  Bead  v.  Darby  (1806),  10  East^  143;  per  Dr.  Lodiington, 
TIm»  Eiin  Canuk  (1863),  1  Spinln,  SS. 

(r)  So  AfnoaU,  2nd  ed.  p.  1185.  As  regards  tiie  iotmtft  «f  tiie  two 
f oUfHTbig  MtMi  honrover,  ilM  odiAors  do  w»i  see  anything  to  erilieise, 
CBMfi  pettepo  ifco  Texdiet  ol  Hm  jmy. 
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A  cargo  of  sugars  was  insured  from  Liverpool  to  Calais:  Soct.  UM. 
the  ship  was  forced  to  put  back  to  Liverpool  in  a  totally  dis-  ^SSETtiue. 
abled  state,  and  the  sugars,  having  been  necessarily  unloaded, 
were  found,  on  survey,  to  be  so  sea-damaged  that  no  part  of 
them  was  in  a  merchantable  state,  and  that  they  could  not 
have  been  sent  on  except  as  damaged  goods,  though  ships 
might  easily  have  be«i  procured  to  forward  them  in  that  state. 
Under  these  circumstances  the  sugars  were  sold  at  Liverpool 
for  about  two-thirds  of  their  sound  value,  and  the  assured, 
who  had  given  due  notice  of  abandonment,  claimed  to  recover 
asf<ff  a  ta«»lkiss.  Gibbs,  0.  J.,  toM  thejmry  at  the  trial  that 
the  assured  would  not  be  justified  in  abMidoning,  unkss  the 
property  was  reduced  to  such  a  state  that  it  could  not  be 
applied  to  the  original  purpose  of  the  voyage;  but  that  they 
would  be  entiti«d  to  do  so  "if  it  was  not  in  a  proper  condi- 
tion for  the  market  ";  the  jury  thought  the  sugars  were  not 
in  a  fit  state  to  be  forwarded,  and  found  for  a  total  loss  (s) . 

1160  The  f oUowinir  case,  if,  indeed,  it  ought  not  to  be  put  Hudson  v. 

,  , ,       m  Harrison. 

wholly  on  the  ground  of  an  acceptance  of  the  abanaiMim^ 

by  the  underwriters,  which  was  mainly  relied  on  by  the  mmtetaUo. 

majority  <rf  tiw  Court,  goes  further  than  any  other  authority 

in  English  law,  and  seems  to  show  that,  although  ample 

opportunities  of  transhipment  exist,  and  park  of  the  goods  are 

still  in  a  maohantable  condition,  yet  they  may  be  sold  and 

abandoned  if,  upon  the  whole,  it  was  b^r  for  the  interests 

of  all  concerned  not  to  forward  thorn.  A  cargo  of  Cape  wines, 

consisting  of  241  pipes  and  71  hogsheads  (of  the  invoice 


(•)  Gernon  v.  Boyal  Ecch.  Ais.  0».  (181«),  ai  N.P.,  Holt,  52. 
The  Ocmrt  in  buio  (6  Ttenn*.  888)  lofaaed  to  set  wide  the  verdict,  but 
the  only  gronnd  wMdi  Mmdsnt  waa  tiiere  aUowed  to  raise  waa 
as  to  tlw  snMemsf  of  tiw  i»tico  of  abandonment.  On  this  case  being 
oited  in  Narono  v,  Haddoa  (1860),  Maole,  J.,  remarked,  "That  was 
not  the  OMO  of  an  uMnmioe  free  from  average  9  C.  B.  38.  This  is 
undoaMedly  ao.  It  appears  from  the  report  in  Holt,  that  the  ship  had 
almded  before  patting  back  to  Liverpool;  the  case,  therefore,  was 
treated  aa  though  no  warranty  had  existed,  though  the  policy,  as  in  the 
aimUar  case  of  Rosetto  v,  Gurney,  had  no  doubt  been  framed  with  the 
naoal  amsfa  oUuae. 


OONSTBUOmS  TOTAL  LOSS, 
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Bm^WMO.  value  of  nearly  8,000/.),  was  insured  from  the  Cape  to  Bristol, 
Liverpool  or  Dublin.  Had  the  ship  arrived  safely,  the 
amused  ialeiided  to  land  100  pipes  at  Bristol,  and  to  send  on 
the  remainder  to  Dublin,  which  was  therefore  the  ultimato 
port  of  destination.  The  ship,  however,  just  before  reachii^ 
Bristol  was  driven  im  the  rooks  at  Pcnrtishead,  where  she 
inallj  lay  in  soeh  a  positimi  that  the  whole  of  her  cargo  was 
under  water  at  high  tide.  The  assured,  immediately  on  hear- 
ing oi  the  casualty,  gave  notice  of  abandonment,  and  measures 
wm^bea.  taken,  witli  the  express  sanctimi  of  the  ond^rwriters, 
to  rescue  the  cargo:  the  result  was  that  229  pipes  and  67  hogs- 
'  heads  were  got  out,  of  which  71  pipes  and  43  hogsheads  were 

Knind  Mid  f  idl,  and  17  pipes  and  4  hogsheads  were  quite 
empty;  the  rendne  had  either  partially  leaked,  or  were  more 
or  less  damaged  by  sea  water,  but  were  not  in  an  unmerchant- 
able state,  and  ships  might  easily  have  been  procured  to  take 
them  on  to  IHiyin.  The  wines  were  finally  sdd  for  *the 
net  sum,  after  deducting  salvage  and  all  expenses,  of 
2,570Z.  16s.  3d.  The  Court  of  Common  Pleas  held  that 
the  plaintiff  was  oititled  to  a  veidiet  for  a  total  loss  (t);" 
the  majority  of  the  Ckmrt  laid  principal  stress  on  the  fact  that 
the  conduct  of  the  underwriters  amounted  to  an  acceptance 
of  the  notice  to  abandon.  'Bichafdson,  J.,  however,  put  his 
jikiginfflatt  on  the  groond  that  there  was  such  a  loss  as  to  give 
ihe  assured  a  right  of  abandonment  at  the  time,  and  that 
such  right  had  not  been  divested  by  subsequent  circumstances. 

Abandmunent  was  then  mmie  under  drcnmatwooes  which 
folly  warranted  it.  Endeavours  were  made,  at  a  great 
expense,  to  save  part  of  the  cargo,  but  in  the  result  it  appears 
that  three-fourths  of  the  whole  cargo  was  spoiled  or  lost; 
and  in  the  opinion  of  all  the  witnesses,  it  was  for  the  interest 
of  all  parties  to  finish  the  adventure  at  Bristol.  This  was 
a  total  loss  of  voyage:  and  though  there  w^as  a  partial  recovery 
ol  (Nue-loiifth  of  the  cargo,  the  faets  being  such  as  r^idared 
it  pmd^t  tcfr  the  owners  nofc  to  proceed  further,  this  was 
a  loss  which  warranted  the  notice  of  abandonment.    It  is 

(0  HadMii  r.  Harriioii  (1821),  t  Bved.  k  B.  97;  6  Moore,  288. 
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material  that  that  part  of  the  cargo  which  was  damaged  by  Ihwt*  nm. 
the  salt  water  must  have  become  worse  by  delay,  and  conse- 
quently by  carriage  on  to  Ireland."  Undoubtedly  this  last 
consideration  is  material,  and  may  perhaps  be  deemed  suffi- 
ciently so  to  reconcile  this  case  on  its  facts  with  the  other 
authorities,  even  without  putting  it  exclusively  on  the  ground 
of  an  acceptance  of  an  abandonment  by  the  underwriter* 

1161.  There  are  no  words  in  the  Marine  Insurance  Act,  ^«^f^*^^*» 
1906,  which  deal  specifically  with  constructive  total  loss  freight, 
of  freight. 

The  consideration  of  the  subject  of  total  loss,  and  espe-  its  peculiar 
cially  of  constructive  total  loss,  of  freight,  is  rendered 
difficult  by  the  peculiar  nature  of  freight,  regarded  as  a 
subject  of  insoranee.  To  use  the  words  of  Cleasby,  B.  (m): 
"  It  is  not,  as  is  usually  the  case,  an  interest  in  anything 
which  exists,  and  of  which  possession  can  be  had,  as,  for 
in^ce,  a  ship  or  cargo,  or  even  "  (in  the  case  then  before 
the  Court)  "  freight  of  cargo  on  board,  of  which  the  lien  on 
the  cargo  gives  a  qualified  possession;  but  in  such  a  case  of 
chartered. freight  as  the  present  the  interest  is  only  a  right 
to  have  cargo  foovided;  it  can  only  be  enforced  by  action, 
and  is  in  the  nature  of  a  chose  in  action." 

It  is,  for  example,  easy  to  understand  what  is  meant  by  an 

abandonimii^  <»  a  notice  of  abandonment,  of  ship  or  cargo  to 

undwwriters,  and  it  is  comparatively  easy  to  appreciate,  and 

to  apply,  principles  of  law  when  we  are' dealing  with  tangible 

objects  of  this  nature.    With  respect  to  freight,  however, 

though  the  prineiples  are  the  same,  their  application  is  more 

difficult.  A  notice  of  abandonment  of  freight  can  mewi  little  MMaiiiap of 

,        ,  . «  .1       notice  of 

more  than  a  notice  to  underwriters  that  they  may,  it  mey  abandoument 

please,  avail  themselves  of  such  chance  as  there  may  be  of 

earning  the  freight,  whieh is  in  danger  of  being  lost.  Great 

difficulty  has  been  felt  as  to  when  such  notice  must  be  given, 

and  when  it  may  be  dispensed  with.    This  may  perhaps  be 

tantamount  to  saying  that  |||||||||^^        difficulty  in 

(m)  la  Potter  v.  BaoMn  ai  p.  tW. 
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ilisl^giikliiBg  betwtmi  m  aelnal  and  a  oon^niotive  total  loss 
of  freight.  It  has  even  been  suggested  that  notice  of  aban- 
donment is  never  necessary  in  order  to  claim  a  loss  upon  an 
iiwttiaDoe  of  freight  which  is  likewise  prbbablj  tanta- 
fflowil  to  saying  that  there  is  no  soch  thing  as  a  constructive 
as  distinguished  from  an  actual  total  loss  of  this  interest. 
Such  a  statement  is  indeed  probably  too  broad,  espedallj  in 
fiew  the  oi^nioii  of  Brett,  J.,  in  Potter  v.  Bankin  (p), 
Iwit  the  mere  fact  that  stieh  a  suggestion  should  have  been 
made  illustrates  the  complexity  of  the  subject.  At  any  rate, 
thm  appears  to  be  no  reported  oaee  (^e;)  where  an  aetie&  for  a 
Mtl  kas  ctf  hm^t  has  bem  delisted  for  want  of  a  notice 
of  abandonment. 

1162.  The  leading  case  on  the  subject  of  total  loss  (actual 
or  ooiMtmotive)  of  frogfat,  and  tihe  neoewiiy  ol  giving  notice 
ef  ahandonmeBlk,  is  now  Bankin  v,  Pottw  (a),  containing  not 
only  a  decision  of  the  House  of  Lords,  but  also  the  opinions 
of  the  various  judges  who  were  called  in  to  advise  their 
ktdshipe.  The  faeto  of  ^  ease  were  as  fdlows:— The  "  Sir 
William  Eyre  "  sailed  in  December,  1862,  from  Greenock  to 
Kew  Zealand.  More  than  a  month  afterwards  she  was 
chartered  by  hw  ownen  to  ptoeeed,  after  disehaiging  «l 
Mew  Zealand,  to  Galonlta  amd  load  a  cargo  for  En^and  at  a 
specified  rate  which  the  charterer  bound  himself  to  pay.  The 
owners  then  effected  the  policy  in  question,  against  perils  of 
the  &e.,  npoa  the  fright  to  be  eumed  on  this  homeward 
voyage.  The  vessdi  evratnally  arrived  at  Calcutta  so  badly 
damaged  by  perils  of  the  sea  as  to  make  it  impossible  to 
perfonm  the  voyage  dienee  to  England,  and  her  ownm 

(d?)  Mount  r.  Harrison  (1»27),  4  Bof.  S88;  We  v.  MoftH  Esflh. 
Ins.  Co.  (1819),  8  Taunt.  755. 

(y)  L.  R.  6  H.  L.  at  p.  102;  and  see  also  per  Atkin,  J.,  in  Asao- 
ciated  Oil  Carriers,  Ltd.  v.  Unioa  laa.  Soc.  <d  Ckaton,  I4d.,  £1917] 
2  K.  B.  at  p.  190. 

(z)  Unless,  perhaps.  Popham  v.  St.  Petersbnrgii  las.  Co.  (1904), 
10  Com.  Cas.  31,  be  an  instance:  see  at  p.  33  of  the  report. 

(a)  Potter  V.  Bankin  (1868),  L.  R.  3  C  P.  562;  (1870),  L.  R.  5 
O.P.  S41;  (1873),  I«.B.  «  H.L.  83  (Rankin  v.  Potter). 


Facte  of 
Potter  r. 
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abandoned  her  to  the  underwriters  on  ship.  The  owners  9mL  1162. 
under  these  eiroumstances  brought  an  action  as  for  a  total 
loss  of  the  chartered  homeward  freight,  having  meanwhile 
given  a  notice  of  ahandonment  of  freight,  which  notice,  how- 
ever, it  was  contended  hy  the  underwriters  was  given  too  late. 
The  House  of  Lords,  in  accordance  with  the  opinion  of  the 
majority  of  the  judges,  held  that  no  notice  of  abandonment 
to  imderwritera  on  freight  was  necessary.  It  is  not  quite 
okar,  and  perhaps  it  is  not  very  important  to  consider, 
whether  the  prevalent  view  was  that  the  case  was  one  of 
actual  and  not  of  constructive  total  loss,  in  which  case  notice 
ol  ahaad<mmMit  would  naturally  he  unnocessary,  or  that 
though  a  case  of  constructive  total  loss,  notice  of  abandon- 
ment was  excused  because  there  was  in  reality  nothing  to 
ahandon  (b).  Some  of  the  judges  prefer  to  shape  their 
reasons  from  the  one  point  of  view  and  some  from  the  other. 

1163.  Perhaps  the  most  lucid  general  exposition  of  the  Actual  total 
law  applicable  to  the  subject  is  to  be  found  in  the  opinion  ^^^^'^^t^' 
delivered  by  Brett,  J.  (c):  "  There  may  he  an  actual  total 
loss  ol  freight  if  there  be  an  actual  total  loss  of  ship,  or  an 
actual  total  loss  of  the  whole  cargo.  An  actual  total  loss  of 
ship  will  occasion  an  actual  total  loss  of  freight,  unless,  when 
the  ship  is  lost,  ougo  is  on  hoard,  aod  tbe  whole  or  a  part  of 
sach  cargo  is  saved,  and  might  he  mat  cm  in  a  suhstituted 
ship  so  as  to  earn  freight  (d) .  An  actual  total  loss  of  the 
whole  cargo  will  occasion  an  actual  total  loss  of  freight,  unless 
such  loss  should  so  happen  as  to  leave  the  ship  oapahle,  as 

(b)  Sects.  60  and  61  of  the  Mar.  Ins.  Aot,  1006,  appear  to  imply 

that  it  is  not  necessary  that  there  should  be  a  notice  of  abandomnrat  in 
Older  to  constitate  a  constructive  loss.    But  by  sect.  62,  sub-sect.  1, 
failure  to  give  notice,  unless  excused  (see  sab-sects.  7  and  8),  will  prevent 
the  assured  from  recovering,  except  for  a  partial  loss, 
(o)  li.  E.  6  H.  L.  at  p.  99. 

(d)  These  observations  would  not  apply  to  a  case  where  not  only  the 
ship,  but  also  the  cargo,  is  a  constructive  total  loss,  and  any  freight 
which  might  possibly  be  earned  by  forwarding  the  cargo  would  be 
earned  by  nlyon,  independrntly  of  the  original  contract  of  affreight- 
mMit.  See  Chithrie  v.  North  Ghina  ins.  Go.  (1900),  6  Com.  Gas.  2d, 
ICaiiieir,  J.;  (1908),  7  OMa.  QM.  IM,  O.  k. 
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No  notice  of 
abandonment 


where  nothing 
can  pass  to 
underwriters. 


When  may 

constructive 
total  loss  of 
freight? 


Effect  of  1m 

of  ship  or 
€argo  on  an 


lo  tiaie,  place,  md  omikxmf  of  mnmg  an  eqiual  or  wme 

freight  for  carrying  other  cargo  on  the  voyage  insured/' 
Aud  later  (e):  "  It  is  a  correct  proposition  of  insurance  law 
to  aay  that  no  abando&niffliit  is  iMoeasaxy^  and  no  notice  of 
abandonment  is  reqnirad,  wbere  ihme  is  notyng  to  abandon 
which  can  pass  to  or  be  of  value  to  the  underwriters  (/) .  It 
follows  that  on  a  policy  on  freight  in  general  terms  there 
need  be  no  abandonment  of  fidght,  and  no  notioe  of  abandon- 
ment is  required,  where  the  ship  fs  damaged  to  such  an  extent 
or  under  such  circumstances  as  would  authorize  an  abandon- 
ment d  the  ship  on  a  pfdioj  on  the  sh^  and  where  there  is 
no  cargo  (m  board  tiie  ship,  <Mr,  if  on  board,  where  none  is 
saved  with  the  chance  of  an  opportunity  of  its  being 
lerwaided  in  a  aiibstituted  ship.  In  the  several  states  of 
fOMunstanoee  aboie  set  foith,  the  hm  of  freight  on  th^  p<^y 
on  freight  would  be  an  actual  total  loss.  This  c(molusion 
does  not  go  the  length  of  determining  that  there  never  can 
be  a  oonstraetive  total  Iqss  of  freight.  If,  for  instance,  the 
diip  should  be  damaged  as  destnribed,  birt  cargo  which  was 
on  board  has  been  saved  under  circumstances  which  leave  it 
doubtful  whether  such  cargo  might  or  might  not  be  forwarded 
in  a  sabetitnted  sh^  or  if  the  original  cargo  should  be  lost 
and  the  ship  may  or  may  not  probably  earn  some  freight  by 
carrying  other  goods  on  the  voyage  insured,  it  may  be,  and 
1 1i>inh  the  role  is,  that  in  order  to  make  certain  his  right  to 
msow&t  as  for  a  total  loss  (m  the  policy  on  freight,  the  assored 
should  give  notice  of  abandonment  of  the  chance  of  earning 
such  sdbstitated  freight." 

UM.  It  appears,  theief  <»e,  that  an  absolute  total  loss  of 
both  ship  and  cargo  necessarily  must,  biri;  that  a  total  loss, 
whether  absolute  or  constructive,  of  either  only,  may  or  may 
not,  inirolve  an  abaolute  total  loss  on  freight.  In  other 
woids,  where  tlie  dreomstanees  ol  the  ease  ate  rach  as  to  make 
the  ultimate  earning  of  freight  wholly  imposfible,  no  notice 


(e)  Page  102. 

(J)  See  Mar.  Ins.  Aet,  1906,  s.  62,  sub-s.  7,  anU,  §  IWl. 


CHAP.  VII.] 


ON  FREIGHT. 


1489 


of  abandonn^t  is  requisite  in  order  to  ^able  the  assured  SMt>  HtC 
on  freight  to  recover  the  whole  sum  he  has  insured  on  that 
interest  (g) .  On  the  other  hand,  where  the  circumstances 
are  such  as  to  make  the  ultimate  earning  of  freight  highly 
doubtful,  without,  howeiwr,  destroying  all  hope  of  eventually 
earning  it,  then  notice  of  abandonment  may  be  necessary  to 
entitle  the  assured  on  freight  to  recover  as  for  a  total  loss  on 
interert. 

**  There  seems  little  doubt,"  says  Tindal,  C.  J.  ''that  the 
assured  has  the  right  of  abandoning  the  freight  where  there 
has  been  a  constructive  total  loss  of  the  ship  "  (h) ;  hut,  as  in 
the  case  of  ship  and  goods,  this  right  is  prima  facie  merely, 
and  the  claim  of  the  assured  on  freight  to  recover  as  for  a 
total  loss  depmds  sdely  on  the  question  whether,  in  point 
of  fact,  freight  has  or  has  not  been  earned  at  the  time  of 
action  brought  (i) . 

Thus,  there  can  be  no  doubt  that  capture,  arrest,  embargo, 
restraint  of  pirinces,  or  any  other  peril  insured  against,  the 
effect  of  ^hich  either  is  to  break  up  the  voyage  altogether  or  'to 
I^event,  or  f<M*  a  very  kmg  period  suspend,  the  earning  of 
freight,  gives  the  assured  on  freight  an  immediate  right  to 
give  notice  of  abandonment  to  the  underwriters  on  that 
intere^;  and,  9£bet  giving  such  notice,  he  may  recover  against 

(ff)  Rankin  v.  Potter  (1873),  L.  R.  6  H.  L.  (E.  &  I.)  83;  Green  v. 
Royal  Exch.  Ass.  Oo.  (1815),  6  Taunt.  68;  Idle  r.  Royal  Exch.  As?.  Go. 
(1819),  8  Taunt.  755;  Wilson  v.  Forster  (1815),  6  Taunt.  25;  Robert- 
son V.  Marjoribanks  (1819),  2  Stark.  573;  Mount  v.  Harrison  (1827), 
4  Bing.  388;  Trinder,  Anderson  &  Co.  v.  Thames,  &c.  Mar.  Ins.  Co., 
[1898]  2  Q.  B.  114,  where  it  ia  pointed  out  that  the  observations  of 
Brett,  L.  J.,  in  Kaltenliach  v,  Maokensie  (1878),  3  G.  P.  D.  at  p.  475, 
cannot  be  tafceni  io  apply  to  an  inmranoe  on  freight:  per  A.  L.  Smitii, 
L.  J.,  at  p.  122;  Aasociated  (Ml  Ounriera,  Ltd.  v.  Union  Ins.  Soe.  of 
OmUm,  Ltd.,  [1917]  2  K.  B.  184. 

(*)  Per  Tiadal,  0.  J.,  in  Betmm  v,  CMj^maai  (1849),  6  M.  &  Gr. 
810;  not  affeeted  as  to  ihig  point  hj  tiie  jodgment  of  the  Court  of 
Error  or  the  Honae  of  Lords.  See  this  acknowledged  by  Lord  Truro  in 
Scottish  Marino  Ins.  Oo.  v.  Turner  (1853),  1  Maoq.  H.  L.  C^,  334. 
Se9  also  Guthrie  v,  N<Mrth  OWina  Ina.  Go.  (1902),  7  Com.  Gas.  130,  C.  A. 

(i)  See  the  editors'  observations,  §  1097a. 


1490 


oommmmm  total  loss,      {part  iil 


••et.  1164.  the  underwriters  as  for  a  total  loss,  provided  no  freight  is 
earned  before  the  oommenoemeiit  of  the  aotion  (k). 

Where  freigiit     1165.  Wh^  however,  fr^ht  is  eventoaUy  earned  before 

has  been  ... 

aetoally  me  action  is  commenced  (Z),  the  right  of  the  assured  on 
underwriters  freight  to  recover  as  for  a  constructive  total  loss  is  divested, 
mJ^S^B^  although  it  maj  not  have  be^  earned  by  him,  and  may  be,  aa 
fhoogh  it  may  fmt  as  he  »  eoDoeffiied,  an  actual  total  hMB.  Thtis,  an  inanmnoe 
camedbythe  "^^s  effected  on  the  homeward  freight  of  a  ship,  which  had 


MKMhy  9  ballast  to  Riga,  under  a  charter-party :  after  the 

JM  '  greater  part  of  the  cargo  had  be«i  loaded  on  board  at  Ri^ 
the  ship  was  seized  under  the  Bnssian.  embargo  of  the 
7th  November,  1800,  and  the  cargo  relanded:  on  receiving 
intelligence  of  this  casualty,  the  assured  gave  immediate 
notice  of  abandonment,  both  to  ihe  onderwriters  on  freight, 
and  also,  on  the  same  day,  to  the  underwriters  on  ship,  with 
whom  he  had  effected  a  separate  insurance:  in  May,  1801, 
the  embargo  waa  taken  off,  the  original  cargo  was  again 
pot  on  board,  and  iSbie  tUnp  arrived  witii  it  in  this  country 
before  action  brought,  earning  full  freight.  Under  these 
circumstances  Xtord  Ellenborough  held,  that  the  plaintiff 
oonld  not  reoovo*  a  total  1m  igainst  the  nnderwikers  mi 
freight:  1.  Because  freight  had  in  the  event  been  fully 
earned,  and  therefore  no  loss  could  be  properly  demandable 
from  the  nnderwiitm  on  freight,  "  who  merely  insure  against 
Hie  loes  of  tiiat  particular  snbjed;  **;  2.  If  freight  could  be 
considered  as  in  any  other  sense  lost  to  the  assured,  it  had 
become  so  by  their  own  act  in  abandoning  the  ship  to  the 
underwriters  thfltecm,  wilii  which  act,  and  its  c^nsequenoes, 
the  underwriters  on  freight  had  nothing  to  do  (m) . 

The  same  view  was  taken  by  the  House  of  Lords  in  the 

(7c)  See  Thompeon  v.  Bowcroft  (1808),  4  JBast,  34,  and  the  other 

oases  on  the  Eussian  embargo. 

(I)  See  Barque  Robert  S.  Besnard  Oo.,  Ltd.  v.  Murton,  infra. 

(m)  McCarthy  v.  Abel  (1804),  5  East,  388.  The  head-note  to  this 
case  is  wrong-  in  stating  that  abandonment  of  freight  was  accepted  by 
the  underwriters.  Had  it  been  so,  the  latter  could  have  had  no  defence 
to  the  claim  for  a  total  lorn. 
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case  of  the  Scottish  Marine  Tiisuranoo  Co.  r.  Tiuiici'  it  .  in  Sect.  lies. 


that  case  the  "  Laurel,"  during  a  voyage  from  Quebec  to  Scottish  Mar. 

Liyerpodl)  was  smously  damaged  by  an  iceberg.  Sbe^J^J^.'*' 

succeeded,  however,  eventually  in  completing  lier  journey 

and  oarnod  her  freight,  which  was  received  bv  her  o\\iK'rs. 

A  survey  of  the  ship^  which  was  subsequently  held,  showed 

that  she  was  not  worth  repairing,  and  notice  of  abandonment 

was  given  to  her  underwriters.    It  was  decided  in  an  action 

against  the  latter,  that  they  were  liable  for  a  constructive 

total  loss,  but  were  entitled  to  be  credited  with  the  freight 

received  (o).   The  owners,  then,  being  compelled  to  account 

to  the  underwriters  on  ship  for  this  freight,  brought  an 

action  on  the  policy  on  freight.    It  was  held,  however,  that 

iaasmiich  as  freight  had  been  actually  earned,  it  was  impios' 

sible  to  support  an  action  for  its  loss. 

The  mere  fact,  however,  that  salvors  succeed  in  bringing 
part  of  an  abandoned  cargo  to  its  port  of  destination  will 

not  prevent  there  being  a  total  loss  of  freight  (p) ;  and  where 
a  notice  of  abandonment  of  freight  was  justified  by  the 
ciroumstanees  existing  at  the  time  when  it  was  giTen,  and 
when  an  aotion  to  recover  a«  for  a  constructive  total  loss  was 
commenced,  the  fact  that  some  freight  was  subsequently 
earned  by  the  shipowner  does  not  divest  his  right  to 
recover  (9). 

A'  mere  retardation  of  the  adventure,  by  a  loss  of  a  mere  retar- 
the  voyage  for  a  season,  gives  no  right  to  the  assured  on  ^^e*giv^ 
freight  to  recover  as  for  a  total  loss,  even  after  notice  of  no  right  to 

the  assured 


(«)  (1853),  1  Macq.  H.  L.  Cas.  884.  Cf.  Benmii  v.  Chapman  (1849), 
2.H.  L.  Om.  m. 

(o)  Stewart  v.  Gnemtk  Mar.  Ina.  0».  (1848),  2  H.L.Ga8.  159: 
tee  Mar.  Ins.  Aot,  1906,  s.  68  (3).  One  of  tlie  Inrtltate  CSaoies  on 
Hull  proyides  that,  in  tiie  event  of  total  or  oonetroetive  total  Ion,  no 
claim  shall  be  made  by  the  underwriters  for  freiglii.  Wwt  tbe  elfect  of 
this  clause,  see  Ooker  v.  Bolton,  [1912]  3  K.  B.  316. 

(p)  See  Guthrie  v.  North  Ctiina  Ins.  Oo.  (1900),  6  Oom.  Cas.  26; 
(1902),  7  Com.  Gas.  130,  C.  A. 

(q)  Barque  Bobert  S.  Besnard  Co.,  Ltd.  i>.  Morton  (1909),  14  Com. 
Cas.  267. 
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dbaiidiiiiiiieiity  if  it  does  not  prer^t  the  freight  from  being 
cm  ftMkt  to   ultimately  earned  before  action  brought. 
bTultimaiify      ^  British  ship  was  chartered  to  procetKl  to  a  port  in  the 
Baltic  with  her  outward  cargo,  there  to  unload,  and  then 
^'      sail,  in  ballast,  to  Biga,  where  tshe  was  to  load  a  homeward 


cargo  from  the  charterer's  agents.  An  insurance  was  effected 
generally  on  freight  for  the  homeward  voyage.  The  ship, 
haviiig  pevformed  the  fir^  part  of  her  voyage  according  to 
the  charter-party,  sailed  to  Eiga  in  ballast,  where  she  arrived 
in  September,  and  was  immediately  seized  and  detained  by 
mdet  of  govonment,  without  being  suffered  to  load  a  cargo. 
This  detentioii  continued  till  the  firost  set  in,  in  oonseqiiMice 
of  which  the  ship  w  as  kept  at  Riga  all  the  winter,  and  never 
got  a  loading  from  the  charterer's  agents  at  all:  next  spring, 
howevor,  the  master  pcoenred  a  loading  from  other  persons, 
Willi  which,  before  action  brought,  he  rekmed  to  "^^^and, 
and  earned  full  freight.  The  assured  claimed  a  total  loss, 
but  the  Court  held  he  coul4  not  recover. 
And,  in  oider  The  insurance  b^ig  on  frdght  grimily,  the  under- 
^u^y  on  ^^"^  writer,"  said  Lord  EUenborough,  "  did  not  insure  that  any 
particular  freight  should  be  brought  home,  but  if  any  freight 


need  not  be  iNTought  home,  a  loss  has  uot  happoied  for  which  he  under- 
M^^^.    todr  to  indemnify  the  assured.   In  this  case,"  continued  his 

Lordship,  "  the  only  inconvenience  that  has  arisen  is  to  be 
attributed  to  the  protraction  of  the  adventure;  but  that  was 
decided,  in  Anderson  t;.  Wallis  and  McCarthy  t;.  Abel,  not  to 
ocmstitute  a  loss.  It  is  certainly  a  loss  of  the  particular  trade 
which  the  assured  had  personally  in  contemplation,  but  it  is 
not  within  the  intention  of  the  policy .  The  mere  retardation 
of- the  adventure,  and  the  consequent  inoonv^ence  tatd 
expense  arising  from  it,  are  not  a  substantive  cause  of  loss 
where  the  particular  thing  insured  has  not  received  damage; 
and  whether  the  fre%ht  earned  be  the  particular  freight  con- 
tracted for  by  the  assured,  or  a  poet^or  freight,  midces  no 
difference:  if  freight  has  been  fully  earned  there  can  be  no 
loss  pKfoAy  dsmandable  o£  the  undorwiiters  "  (r). 

(r)  Everth  v.  Smith  (1814),  2  M.  &  S.  278.   See  8.  P,  in  Barclay  v. 
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1167.  Li  a  case,  indeed,  that  came  before  Sir  Vicary  Gibbs,  Sect.  U67. 
the  year  after  this  deddon,  that  learned  person  intimated,  in 

ihe  course  of  the  argument,  that,  when  the  freight  of  a  diiff 
is  insured,  as  soon  as  the  cargo  is  put  on  board  it  beconues 
jm  mamance  on  the  freight  of  that  cargo  («):  but  the  year 
following,  Loid  MrabiHtmgh  decided  the  case  of  Barclay 
V.  Stirling  on  the  same  principle  as  that  laid  down  in  Ev^rtli 
V,  Smith  (t):  and  it  was  subsequently  acted  upon  by  Lord 
Tms^bxden  (x)f  and  may  therefore  be  considered  to  be  as 
firmly  upheld  by  authority,  as  it  is  reasonable  on  principle. 

If  freight  is  in  the  event  actually  and  fully  earned,  the 
nme  fact  that  it  is  swallowed  up  at  the  port  of  destination 
l>y  the  charges  of  a  bottomry  loan,  raised  by  the  master 
iibroad,  as  agent  of  the  owners,  for  the  repair  of  his  ship,  does 
not  constitute  a  constructive  total  loss  as  against  the  under- 
writers m  freight  (p) . 

1168.  If,  in  the  course  of  the  voyage,  the  original  ship  be  Constructive 

m  •    *  total  l088 

disabled  or  lost,  so  that  the  master  has  no  power  of  repairing  freight, 
her,  he  has  the  right  to  send  on  the  goods  by  another  ship,  ^'^^Jg^ 
if  such  can  he  procured  {z).    If  he  do  so  send  them  on  in  lost. 

1      I.     i_  4.U    Effect  of 

performance  of  his  contract  to  carry,  he  thereby  earns  tne  tnuidiipment. 

original  freight,  and  is  entitled  to  charge  the  insurers  with 
the  expense  of  doing  so  (a).  In  respect  of  the  shipper,  it  is 
doubtful  whether  the  shipowner's  performance  of  that  con- 
tract, after  his  ship  is  finally  disabled,  is  anything  more  than 

Stirling  (1816),  5  M.  &  S.  6;  and  Scottish  Shire  Line,  Ltd.  v.  London  & 
Provincial  Mar.  Ins.  Co.,  Ltd.,  [1912]  3  K.  B.  51.  As  to  the  effect  of  a 
receipt  of  pro  rata  freight  upon  the  right  of  an  assured  to  recover  for  a 
total  loss  of  freight  insured,  see  Price  r.  Maritime  Ins.  Co.,  Ltd.  (1900), 
.5  Com.  Cas.  332;  [1901]  2  K.  B.  412,  C.  A. 

(s)  In  Green  v.  Royal  Exch.  Ass.  Co.  (1815),  6  Taunt.  68. 

(0  Barclay  v.  Stirling  (1816),  5  M.  &  8.  6. 

(x)  Brockelbank  v.  Sngrue  (1831),  1  ISooA.  k  Bob.  102. 

(y)  Beoaon  v.  Ghspman  (1849),  6  Mfui.  Ac  Or,  792  ;  5,  C.  B.  830; 
-2  H.L.CM.  696,  po§t,  t.  1174. 

(2)  Shipton  V.  TiionitoiL  (1888),  9  A.  &  E.  314. 

(a)  Eldston  v,  Bmpire  Ing.  Oo.  (1867),  I*.  R.  1  C.  P.  535;  in  error, 

43  (2) 
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8«ct.  UM.  an  option  as  distinct  from  a  legal  obligation  (6);  but  in 
leqpeot  of  the  umuet  on  freight,  it  seeins  the  shipowner  is  in: 
l^eee  cureamslaiioes  imder  an  obligatimi  eithst  himself  tor 
perform  the  contract,  or  by  timely  abandonment  to  enable 
the  insurer,  if  he  choose,  to  perform  it  or  have  it  performed 
lor  his  own  benefit  (c).  The  mere  loss  or  disabilify  of.  the 
original  ship,  it  the  goods  maj  be  sent  on  in  another,  although 
it  may  give  the  assured  a  prima  facie  right  of  abandonment,, 
doesrnot  neoessarily  invdhre  a  conatmctive  total  loss  of  freight. 

SubimMt  Similarly,  tiie  mm  loss  of  cargo  does  not  neeessarilj  involve 
a  total  loss  of  freight,  if  the  ship  can  obtain  another  cargo  for 
the  same  voyage.  ^ 

Whete  both       11§9.  If  both  ship  and  cargo  have  been  sold  abroad,  under 
^^o^  sold  snch  circumstanoes  of  urgent  necessity  as  to  justify  their  sale, 
tiie  assured  may,  as  we'  liave  aeeii,  without  ai^  notice  of 

abandonment,  recover  as  for  a  total  loss  on  the  freight  (d), 
I*  Where,  however,  the  sale  is  not  thus  justified  by  necessity ,^ 

no  totallofisof  bttt  the  ship  might  have  been  r^taired,  or  the  cargo  sent  on,, 
fire^t^eiOMT  earn  freight,  tibe  shipowner  ought  not  to  be  allowed 

to  throw  on  the  underwriter  on  freight  a  total  loss  caused, 
not  bv  the  perils  insured  against,  but  by  the  unauthorized 
act  eithw  of  hims^,  or  <^  the  master  as  his  ag^t;.:  and  in 
such  a  case  mere  notice  of  abandonment,  unaccepted,  cannot 
alter  the  rights  of  the  parties.  "  If  the  loss  of  freight  be  not 
total  in  its  nature,  abtuidonment  cannot  make  it  so  "  (e). 

Hie  fxinciple,  in  dbort,  a&mm  to  be  this:  where  the  sale* 
of  ship  and  cargo  is  justified,  notice  of  abandonment  to  the 
underwriter  on  freight  is  unnecessary;  where  such  sale  is  not 
jnstifialde,  it  is  inopmtive  unless  accepted  or  acted  upon. 

(b)  See  Shipton  v.  Thornton  (1838-),  9  A.  &  E.  314;  Carver  on- 
Carriage,  s.  305  ;  2  Phillips,  Ins.  ss.  1«26,  1632;  Kidston  v.  Empire- 
Ini.  Co.  (1867),  L.  R.  2  CP.  364;  Hansen  v,  Dunn  (1906),  11  Com. 
Cas.  100.    The  AimHTiBan  law  possibly  differs  hereiA  from  that  of 

this  country. 

(c)  See  Potter  v.  Bankin  (1873),  L.  R,  6  0.  P.  341;  L.  B.  6 
H.  L.  102. 

(d)  Idle  V.  Boyal  Excb.  Aas.  Go.  (1819),  8  Taunt.  755. 
*(«)  Per  Furke,  B.,  Ohapnua  v.  30111011  (1347^  (in  error),  5  O.B* 

•*  p. 
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1170.  The  case  generally  cited  as  showing  notice  of  aban-  Sect.  1170. 
4onmeiit  to  be  neceaeaxy,  in  order  to  recover  for  a  total  loss  Panneter  v. 
on  freight,  where  ship  and  cargo  had  been  sold  abroad,  is 
4;hat  of  Panneter  v.  Todhunter,  which  was  a  policy  of  insur- 
jinoe  "  on  the  freight  o£  the  ship  '  Fortsea,'  "  insured  from 
Berbice  to  London.  The  ship,  in  the  course  of  her  voyage, 
was  captured,  recaptured,  and  carried  into  Grenada,  where 
«he  was  sold  with  the  whole  of  her  cargo.  The  plaintiff,  who 
liad  given  no  valid  notice  of  abandonment,  claimed  a  total 
loss.  It  was  contended  that  no  notice  was  necessary,  sed  non 
allocatur,  for  the  goods  might  have  been  brought  home  in 
iknother  ship,  and  so  freight  have  been  earned  (/) .  It  is  clear, 
by  what  iM  from  LoxdM||pftborough,  tliat  the  circumstanoes 
of  this  case  ^^  ere  not  such'^^to  make  the  sale  of  the  whole 
fihip  and  cargo  justihable.  The  case,  therefore,  is  rather  an 
authority  for  the  posituHl  that  i}me  is  no  total  loss  on  freight 
by  an  unjustifiable  sale  of  ship  and  cargo,  than  for  the  posi- 
tion that  notice  of  abandonment  is  requisite  where  ship  and 
oargo  "have  been  justifiably  sold. 

The  next  case  in  which  the  point  arose — Green  v.  The  Gkeen  9. 
Royal  Exchange  Assurance  Company — is  quite  consistent  aSxj^*** 
with  that  last  oited .  In  this  case  the  insurance  was  on  freight 
by  the  ship  Defianoe  "  at  and  from  ihe  Canary  lalanda  to 
London.  The  ship,  having  sailed  on  her  voyage  with  a  full 
oargo  on  board,  was,  in  consequence  of  sea-.damage,  obliged, 
on  arriving  at  another  port  in  the  Islands,  to  UBihip  her  oargo; 
and,  the  ship  being  f  ounid  so  disabled  that  it  would  be  im- 
possible to  bring  her  home  with  her  original  cargo  without 
repairs,  which  could  not  be  prooureci  where  she  was,  both 
ship  and  cargo  were  sold.  The  purchase  of  the  ship,  having 
partially  repaired  her,  brought  her  home  with  a  small  cargo; 
her  captain  (who  was  also  owner  and  plaintiff  in  the  action) 
bought  another  ship  of  small  burden,  in  w^h  he  also  brought 
goods  to  London,  but  none  of  the  original  cargo.  Jn  an 
action  against  the  underwriters  on  freight  for  a  total  loss, 

(f)  Ttamekm  p.  Todhimtw  (ISOS), 


WSffmmWB  TOTAL  LOSS,        [PABT  HI* 

• 

two  objections  were  made  to*  his  right  of  recovery:  1.  That 
he  had  given  no  notice  of  abandonment;  2.  That  the  sale 
was  not  justified  hy  Mcessity.  The  Court,  as  to  the  first 
objeetion/whieh  was  supported  <m  the  aathmrity  of  Parmeter 
V.  Todhunter,  held  that  there  was  nothing  in  it;  but,  as  to 
the  second,  a  new  trial  was  granted,  in  order  that  the  jury 
migkt  oomider  whether  the  sale  ol  the  ship,  undfer  the  m- 
cnmstances,  was  such  a  measure  as  a  prudent  owner,  if 
uninsured,  would  have  resorted  to;  or  whether  he  would  not 
ham  repaired  and  s^t  her  on,  so  as  to  earn  freight  {g).  ''I 
think,"  mid  Qihh^  O.  J.,  "  tlie  assored  ought  to  htm  aeted 
as  if  the  adventure  had  not  been  insured;  and,  if  a  man 
of  common  prudence  would  have  repaired  her  for  his  own 
adfuilage,  not  beuig  kmred^  he  irfioiikL  hftve  dime  so  oa 
aooouBt  of  the  underwriters;  otherwise  he  wooM  have  been 
selling  the  ship  for  the  purpose  of  throwing  the  loss  "  (of 
hmghi  y  on  the  onderwritera  "  (h). 

117L  In  Idle  v.  Royal  Exchange  Assurance  Company, 
the  insmaoe  was  on  Hie  freight  of  the  ship  Ajax,"  for  a 
voyage  from  Quebec  to  her  port  of  disdiarge  in  the  United 
Kingdom.  The  ship  and  cargo  having  been  sold  abroad  by 
the  master  and  one  of  the  part  owners  under  circumstances 
which,  in  the  opinimi  of  the  Court  of  Common  Pleas,  justified 
the  sale  on  the  ground  of  urgent  necessity,  that  Cburt  held 
that  no  notice  of  abandonment  ^^as  necessary  to  entitle  the 
aasnred  on  fieight  to  recover  a  total  loss  (»).  When,  how- 
ever, the  same  case  came  before  the  Ooort  of  King's  Bench 
on  a  special  verdict,  that  Court  directed  a  venire  de  novo,  on 
the  ground  that  the  necessity  of  the  sale  was  not  distinctly 
iband  in  tiie  special  verdict,  and  coidd  not  be  inferred  from 
the  facts  stated;  and  Bayley,  J.,  added,  on  the  same  occasion, 
**  That  the  question,  whether  the  circumstances  amounted  to 
m  mbMidonnMwti  might  «ko  be  left  open  "  (k);  t whether, 

(ff)  Green  v,  Boyal  £Kfih.  Ass.  Oo.  (1815),  6  Taunt.  68;  1  Mar- 
■hall,  B.  447.  (h)  1  Marshall,  R.  452. 

(0  Idle  V.  Royal  Exch.  Ass.  Co.  (1819),  8  Taunt.  756. 
ik)  Z  Brad,  k  Biqg.  161,  a.  (d). 
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even  with  notice  of  abandonment,  the  assured  would  have  had  8»ct. 
a  right  to  recover  as  for  a  total  loss  on  freight. 

These  cases  seem  to  be,  in  fact,  mere  illustrations  of  tlie  ^^^^ 
principle,  afterwards  finally  established  in  Rankin  v.  Potter, 
that  notice  ol  ahuidonment  of  freight  is  unnecessary  in  cases 
where  the  underwriters  could  not  possibly  derive  any  advan- 
tage by  receiving  such  notice  (Z) .    Such,  too,  appears  to  have 
been  the  ratio  decidendi  in  the  case  of  The  Olive  Branch, 
where  freight  was  insured  from  the  Cape  of  Good  Hope  to 
London.   The  ship,  ^^hilo  loading  in  Table  Bay,  was  driven  Noti^^^*^^^^ 
ashore,  and  sold  under  circumstances  of  such  urgent  necessity  unneoessary 
as,  in  the  opinion  of  the  Court,  fully  to  justify  the  sale;  ^'^riy^id 
the  cargo,  one-third  of  which  was  loaded  on  hoard  at  the  ^J^^f^l 
time  of  loss,  and  the  rest  engaged,  was  immediately  sent  on 
to  England  in  another  vessel.    The  plaintiff  claimed  a  total 
loss  on  freight:  it  was  objected  that  he  should  have  given, 
notice  of  abandonment;  but  the  Court,  under  the  circum- 
stances of  the  case,  thought  it  unnecessary,  and  the  plaintiff 
recovered  the  whole  amount  of  his  insurance  (m). 

lb  must  be  assumed  in  this  case  that  the  event  upon  which 
the  earning  of  the  freight  insured  was  made  to  depend,  was 
the  arrival  of  the  ship  under  the  charter-party:  if  the  fr^ht 
insured  had  been  made  payable  on  the  delivery  of  the  goods, 
in  terms  of  the  hill  of  lading,  it  should  seem,  as  the  goods 
were  actually  sent  on,  and  arrived  so  as  to  earn  freight,  by 
another  ship,  that  this  was  precisely  the  case  contemplated 
by  Lord  Ellenborough  in  Parmeter  v.  Todhunter,  and  that, 
*as  the  loss  on  height  became,  in  the  event,  less  than  total,  the 
assured  woidd  not,  have  been  entitled  to  claim  as  for  a  total 
loss  (at  all  events,  without  notice  of  abandonment);  that 
which  he  should  have  abandoned  being  the  chance  of  the 
cargo  andving,  so  as  to  earn  h%her  freight  than  that  which 

(/)  Or,  in  the  words  of  the  Mar.  Ins.  Act,  1906,  s.  62,  sub-s.  7, 
"  notice  of  abandonment  is  unnecessary  where,  at  the  time  when  the 
assured  receives  information  of  the  loss,  there  would  be  no  poaaibilil^ 
of  benefit  to  the  insurer  if  notiee  were  given  to  him.'* 

(«t)  Mount  V.  Harrim  (1«S7),  4  Bing.  886. 
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the  shipowuer  would  have  to  paj  for  the  hire  of  tlie  ship  in 
wkich  it  wms  sent  on.  Where,  under  similar  drcumstauces, 
the  master  add,  not  only  ^  ship,  bat  ako  tke  oafgo^  fnnn 
the  impossibility  of  sending  it  on,  except  at  an  exorbitant 
i«le  of  freight,  this  was  held  in  the  United  States,  and  as  it 
seems  jnslly,  an  abeoi«le  tolftl  loss  (d  ir^^t. 

U72.  Wkeve  the  or%maI  sh^  can  be  repaired  in  a  reason- 
able time,  or  tlie  cargo  may  be  s^t  cm  in  a  substituted  ship, 
at  a  reasonable  amount  of  cost  and  trouble,  and  with  a  fair 
hflpe  of  its  ultimately  arriving  in  specie,  or  in  a  merc  hantable 
Slate,  at  its  pwt  ol  destination,  tbe  master  ought  to  send  it 
on  and  is  not  justified  in  selling;  and  the  shipowner  will  not 
be  entitled  on  the  ground  of  the  master's  negligence  or 
iii^wv^  conduct,  in  selling  the  goods  instead  of  forwarding 
Ibem,  to  give  notice  of  dbandkmnKOit  and  reeover  as  for  a 
total  loss  on  freight  (n). 

So,  in  the  case  of  Mordy  v.  Jones,  where  the  original  ship, 
after  putting  bade  to  i«it,  had  be^  repaired  so  as  to  be 
capable  of  taking  on  the  goods,  and  the  goods,  though  sea- 
damaged,  were  capable  of  being  forwarded,  though  not  with- 
out inyolviag  a  eomodmble  delay  and  an  expense  equal  to 
the  freight,  it  was  dedded  in  this  oountry  that  the  laarter 
could  not,  by  selling  instead  of  taking  them  on,  throw  the 
loss  of  their  freight  on  the  underwriter  (o).    The  expense, 
though  equal  to  tiie  fieight,  might  yet  have  been  far  below 
the  selling  value  of  the  goods;  that,  therefore,  was  mit  an 
expense  such  as  entitled  the  master  to  sell  them;  but  he  was^ 
entitled  to  cany  tiiem  on  and  to  earn  freight,  and  if  he 
voluntarily  ranrandmd  lioi  advurtage,  he  wM  not  th^ 
turn  round  on  the  insurers  of  freight  and  daim  for  a  loss, 

(«)  See  the  United  States  decisions,  Saltus  v.  Oeean  Ins.  Cb.  (1S15), 
12  Johnson,  R.  107 ;  Bradhurst  v.  OolmnbiMi  las.  CSo.  (1812),  •  John- 
son, R.  17;  Griswold  v.  New  Y«rk  Im.  Oo.  (1806),  I  JohMoa,  B. 
205  ;  2  Phillips,  as.  liiO,  1640. 

(o)  Mordy  v,  J«MSt  (MM),  4  B.  k  Or.  804;  BfodtoliiMk  v.  Bagne 
(18S1X  1  llooi*  *  ^*  1***    1^  ^        ®'  Hordy  v.  Jones,  the 
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«ne©  the  loss  was  not  the  effect  of  any  of  the  perils  insured  Sect.  U72^ 
ao-aiust  (p).    If,  however,  such  expense  were  so  great  as  to  CwiHtructive 

**D***"""  \r/         '  1  1     1  ij  total  loap  of 

involve  a  constructive  total  loss  of  the  goods,  he  could  recover  may 
as  for  a  total  loss  of  freight,  at  any  rate  by  giving  notice  of  ^^^J^' 
abandonment  (g).  freight. 

1173  Mere  inability  to  send  on  the  entire  cargo  is  no  case  Mere  inability 

1  •        1     J       1 ")  fif\m    to  send  on  tne 

of  constructive  total  loss  on  freight.  A  ship  valued  at  1^,UUU^  entire  cargo  is 
was  insured  from  Valparaiso  to  England;  freight  valued  at  ^^Jj^^f 
4,000Z.  was  insured  on  the  same  voyage  by  a  separate  policy.  touHoss  on 
The  ship  having  sailed  v\ith  a  full  cargo,  was  compelled  by  mossv.  Smith, 
stress  ot  weather  to  put  back  to  Valparaiso,  where  the  master 
-Ending  on  survey  that  to  repair  her  so  as  to  bring  home  the 
entire  cargo  would  cost  more  than  the  value  of  the  fright, 
though  less  than  the  value  of  the  ship  when  r(  paired— sold 
the  ship;  the  cargo,  800  tons,  was  sent  on  in  other  ships  and 
ultimately  arrived  at  Liverpool,  earning  freight  to  the 
amount  of  about  3,600L    This  was  held  not  to  be  a  total 
loss,  either  of  ship  or  freight  (r) . 

1174.  K  the  mastw,  instead  of  sending  on  the  cargo  in  ^hOTefoei^t 
another  vessel  or  sdling  it  where  it  lies,  repairs  the  original  revived  by 

ship  on  bottomry,  arid  the  repaired  ship  subsequently  arrives  ^*^Ser 
beiore  action  brought,  earning  full  freight,  but  subject  to  a 
lien  under  the  bottomry  hood  to  an  amount  greater  than  the  latter  cannot 
joint  value  of  the  ship  as  repaired  and  the  freight  as  earned,  ^^^^^^ 
this  is  not  a  constructive  total  loss  on  freight.    The  freight  ChapmMi. 
o<  a  general  ship  was  insured  for  a  homeward  voyage  from 
Pernambuco  to  tiverpool;  the  ship  received  such  damage 
in  coming  out  of  Pernambuco  Harbour  as  to  be  totally,  dis- 
abled for  the  voyage  without  repairs;  the  master,  instead  of 
selling,  repaired  the  ship  on  bottomry  and  afterwards  brought 
her  on  to  Liverpool,  where  she  arrived  before  the  commence- 
ment of  the  action,  earning  full  freight,  but  burdened  with  a 

Mordy  v.  Jones,  swpr4t;  Philpott  v.  Swann  (1861),  30  L.  J.  C.  P. 
358;  11  O.B.N.  S.  270. 

(^)  Michael  v,  Gilleapy  (1857),  26  L.  J.  C.  P.  306. 
(r)  Moss  V,  Smith  (1860),  9  C.  B.  94. 
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«llMg©  on  the  boHoiQiy  bond  which  exceeded  the  joint  amount 
of  the  ship's  value  as  repaired  and  of  the  freight  earned.  The 
-  plaintiff,  \\ho  had  given  due  notice  of  abandonment  on  first 
hewiqg  oi  the  jmbable  ^Kpense  of  repairs,  allowed  the  ship 
to  bo  sold  and  the  freight  paid  over  on  behalf  of  the  obligees 
on  the  bottomry  bond,  and  then  sued  the  underwriters  on 
freight  as  for  a  total  loss.  When  the  ease  first  came  b^ore 
the  CovrC  9i  Cooibiob  Pleas,  that  Coort  held  (on  the  authority 
principally  of  Ho^ds^^o^th  v.  Wise)  that  this  was  a  con- 
structive total  loss  on  freight  («);  the  Court  of  Exchequer 
Chambwy  homewt^  remsed  the  jttdgm^t  (t)y  and  the  re- 
versal was  sustained  by  the  House  of  Lords  (uj .  The  receipt 
of  the  freight  by  the  holder  of  the  bottomry  bond  was  treated 
as  a  receipt  of  freight  by  the  plaintiff,  and  the  case  was  put 
i^oa  the  foiat  that  ^  ^ight  was  not  aebially  lost  by  the 
perils  insured  against,  for  it  was  in  point  of  fact  actually 
earned;  if  lost  to  the  plaintiff  at  all,  it  was  by  his  own  aets 
and  onisskns.  ISie  and^rwriters  on  this  policy,''  it  wa^ 
said,  "engage  only  that  freight  shall  be  earned,  and  it  has 
.   been  earned  "(a?) . 

^^^1     _  ^  ^  abaadoomfiiit  to  the  onderwritm 

rf  aUpm  on  nmght,  when  there  is  a  scfmrate  insurance  and  a  separate 
ii^lF^jii^  abandonment  on  the  ship,  was  long  a  subject  of  vexed 
discossicm  in  this  conntry,  but  has  now  been  finally  set  at 
test.  The  case  supposed  is,  that  tiie  ^p  is  insured  with 
am  set  of  underwriters,  and  the  freight  with  another;  a  con- 
structive total  loss  of  ship  takes  place,  the  assored  abandons 
tiie  ship  to  the  mMkerwfitm  on  dup,  and  the  freight  to  the 
imderwriters  on  freight;  the  ship,  after  the  abandonment  has 
be«i  made  and  accepted  by  both  sets  of  underwriters,  arrives- 

(•>  BoMoii  r.  Oh^mmi  (184S),  •  M..  t  Or.  Ttl. 
(<>  Om^mii  r.  Bmmm  (tStf ),  •  C.  B.  tM. 

(ti)  Benson  r.  Chapman  (1849),  2  H.  L.  Gm.  SM. 

(«)  Opinion  of  the  Judges  in  Benson  r.  Ghapiuui  (1849),  2  H.  I#. 
Cas.  722—724.  The  principle  here  decided  aenw  ktentieal  with  that  of 
Scottish  Mar.  Ins.  Co.  v.  Turner  and  similar  OHW,  wiiidb  wiU  be  lottiid. 
oonaidered  in  the  next  foUoivuif  WHt^ 
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earning  freight:  the  question  is,  which  set  of  underwriters  Sttot.  117S. 
shall  take  ^e  b^efit  of  the  freight  so  earned?  (^).  The 
question  was  a  good  deal  litigated  in  several  cases  (z)  which 
arose  out  of  the  Eussian  embargo  of  1800,  and  was  at  last 
determined  in  Case  v.  Davidson,  the  facts  of  which  were 
fs  follow: — 

The  defendant  (shi[)o^^ne^)  had  insured  a  general  seeking  Caser. 
ship  with  one  set  of  underwriters,  and  afterwards  her  freight  I>»'*^- 
with  anothmr  set  of  underwrites,  by  two  separate  policies. 
The  ship  having  been  captured,  the  defendant  gave  immediate 
notice  of  abandonment  to  both  sets  of  underwriters  on  the 
same  daj,  which  notice  they  re^ectively  accepted.    Af to- 
wards, the  ship,  having  be^  recaptured,  arrived  eaiining 
freight;  and  the  two  sets  of  underwriters  settled  with  the 
defendant  as  for  a  total  loss,  under  an  agreement  that  the 
ship  should  be  sold,  and  the  defendant  hold  the  proceeds  of 
her  sale,  and  also  the  freight  actually  earned,  for  the  use 
and  benefit  of  the  parties  legally  entitled  thereto.  The  money  Abandonee* 
realized  by  the  sale  having  been  paid  over  to  the  underwriters  aii^i^n^g 
on  ship,  they  now  further  claimed  to  recover  from  the  ^'j^^^^ 
defendant  the  amount  of  the  freight  held  by  him,  under  the 
agreement  already  mentioned.    A  majority  of  the  Court  of 
King's  B^eh  held  that  (hey  were  ^titled  to  X8eover(a); 
and  this  judgment  was  confirmed  by  the  Court  of  Exchequ^ 
Chamber  (b). 

In  the. Court  below,  the  grounds  on  which  Lord  Ellen- 
borough,  Abbott,  J.  (afterwards  Lord  Tenterden),  and 

Holroyd,  J.,  rested  their  judgment  were  mainly  these:  That 
an  abandonment  to  the  underwriter  on  ship  transfers  to  him 
not  merely  the  hull,  but  the  use  of  the  ship,  and  the  advan- 
tages resulting  from  the  completion  of  the  voyage;  that,  as 

(y)  See  now  Mar.  Ins.  Act,  1906,  s.  63,  sub-s.  2,  infra,  §  117«, 
affirming  the  law  established  by  the  cases  here  cited. 

(s)  Thompson  v.  Rowcroft  (1803),  4  East,  34;  Leatham  v.  Terry 
(1803),  3  B.  &  P.  479;  M*Oarthy  v.  Abel  (1804),  5  East,  388;  Sharpe  <v. 
Gladstone  (1805),  7  East,  24;  Ker  v.  Osborne  (1808),  9  East,  378. 

(fl)  Case  V.  Davidson  (1816),  5  M.  &  S.  79. 

(6)  Davidmn  v,  due  (1820),  2  Bvod.  &  Bing.  S79. 
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mi>  alwmdopee  of  abipy  he  has  all  the  ng^te  ol  the  shipowner 
east  upon  him  by  operation  of  that  emphatic  word  in  the 
law  merchant,  'abandonment;'  and,  being  so  entitled,  has  a 
lighly  if  he  mes  the  tUnp  for  coiiq[»leting  the  yoyage,  to  her 
earnings,  as  againsi  all  the  wwM;"  that  it  is  a  principle 
clearly  established,  that  if  the  ship  be  sold  the  vendee  is 
entitled  to  freight  as  an  incident  to  the  ship ;  that  abandon- 
ment isoqidvaleBt  to  a  sale  of  the  ship^  and  theref  we  operates 
a  com|^ete  transfer  of  all  rights  consequent  upon  a  sale,  in- 
cluding freight.  Upoa  these  grounds  they  held  that  the 
plaintiff,  as  abandonee  oi  ship,  beeame  entitled  immediately 
to  aU  tbe  freight  ultimately  earned,  as  a  neoessaiy  oonseqnenoe 
of  the  abandonment,  and  was  therefore  entitled  to  recover 
the  amoont  be  daimed  (c). 

1176.  This  decision  of  the  Exchequer  Chamber  was  fully 
svfpotled  by  the  Hoose  ol  Lords  in.  the  case  oi  the  ship 
"  Laurel,"  in  which  the  principle  was  affirmed  that  "  Freight, 
while  the  ship  is  in  a  course  of  earning  it,  is  a  benefit  or 
adtantage  inddent  to  the  sbip^  and  theref <«e  beeomes  the 
property  of  the  underwriters  on  diip,  paying  tcft  a  total  loss." 
V.  The  short  facts  of  the  case  were  these: — The  "Laurel,"  in 
^  the  course  of  a  voyage  from  Quebec  to  Liverpool,  struck  upon 
an  icebttg  in  the  Atlantie  on  the  27th  July,  and  was 
considerably  injured.  She  reached  Liverpool,  however,  and 
while  in  the  river  there  grounded  outside  the  dock  gates  on 
the  lltb  ol  August,  and  was  afterwards  taken  into  dock,  and, 
an  the  caigo  baidng  bean  discharged,  was  surveyed*  Aftw 

(0)  Sm  d  M.  &  8.  82—84,  88-^.  Bayl^,  J.,  ^Meated  iron  the 
^  TCii  of  iiw  Cbwrl,  ptuunpiOIy  on  the  gsomuSi  Owt,  u  the  aaderwriter  on 
iMp  iiwurw  0^  ikm  bod^,  taeido,  aad  appM«l  ol  tiie  ship,  he  hai  no 
right,  tiMTClQce,  to  eocpeet  foem  an  ibandonment  more  ikui  he  has 
inmed  (tee  AMT.  84 — 86).  l^e  established  doctrine  is  also  commented 
Wfm  aad  explained  by  Brett,  M.  B.,  in  Sea  Ins.  Co.  v.  Hadden  (1884), 
13  Q.  B.  D.  at  p.  716:— "It  does  not  seem  to  me  that  the  payment  of 
freight  under  these  circumstances  is  made  under  the  original  contract 
of  affreightment.  It  is  a  payment  for  work  and  labour  done,  and  the 
original  contract  of  affreightment,  where  it  exists,  is  invariably  taken 
by  the  tribunal  which  tries  the  question  as  the  measure  of  the  value  of 
the  work  and  labour  done." 


CHAP.  VII.] 


ON  FREIGHT. 


150a 


the  survey  the  owners  abandoned  to  the  underwriters  on  ship,  Sect.  1179, 
and  olaimed  as  for  a  total  loss.  The  jurors  found  as  a  fact  in 
the  case  that  there  was,  under  the  circumstances,  a  total  loss 
of  the  "  Laurel,'*  which,  as  she  lav  in  dock,  was  properly 
abandoned  and  not  ^^orth  repairing.  It  was  held  by  the 
House  of  Lords  that  the  underwriter  on  the  ship  was  entitled, 
on  settling  for  a  total  loss,  to  have  the  benefit,  in  account,  of 
the  freight  which  had  been  received  by  the  owner  on  the  dis- 
charge of  the  cargo  (d). 

The  shipowner,  having  been  thus  deprived  of  his  freight  hj  Seoltkb 


operation  of  law,  brought  his  action  against  the  underwriter  "*    '  " 


on  freight  to  recover  the  whole  amount  insured  in  the  freight 

policy,  as  for  a  total  loss  on  that  interebt.    The  Court  of 

Session  gave  judgment  in  his  favour,  but  that  decision  was 

reversed  by  the  House  of  Lords,  on  the  short  ground  that,  the  Underwriters 

condition  of  the  freight  policy  being  sim(dj  that  freight  Sab^^if 

^ould  be  earned,  and  freight  having  been  actually  eumed, 

the  condition  of  the  freight  policy  had  been  fulfilled,  and  the  earned. 

fact  that  the  freight  had  been  paid  not  to  the  plaintiffs  (the 

shipowner)  but  to  the  underwriters  on  ship  was  held  to  make 

no  difference  (e). 

The  expression,  the  'loss  of  freight,'  "  says  Lord  Truro  Two 
m  delivering  his  opinion  in  the  House,  ,  has  two  meanings,  <<io8sof 
and  the  disttnetkfii  between  them  is  material:—-  fragbt." 

**  1 .  Freight  may  be  lost  in  the  sense  that,  by  the  perils 
insured  against,  the  ship  has  been  prevented  earning  freight. 
2.  Freight  may  be  hei  in  the  s^ise  that,  after  it  has  been 


<« 


(d)  Stewart  v.  Oveenoek  Mar.  Ins.  Oo,  (1848),  2  H.I#.Ca8.  159. 
Lord  Gottenham  puts  this  throughout  his  judgment  as  a  ease  of  actual 
total  loss  of  ship;  and  the  case,  therefore,  is  an  authority  for  the  positimi 
that  in  such  case  freight,  when  earned,  veafcs  in  the  nnderwrlter  on 
ship  paying  for  a  total  loss. 

(e)  Scottish  Mar.  Ins.  Co.  v.  Turner  (1853),  1  Macq,  H.  L.  334; 
confirming  the  case  of  McCarthy  v.  Abel  (1804),  5  East,  388.  In  order 
to  avoid  the  effect  of  this  decision,  it  is  provided  in  the  Institute  Clause*? 
and  in  some  club  policies  that  a  total  loss  of  freight  is  to  be  paid  in 
the  event  of  the  total  loss  of  ship.  For  an  example,  see  U.  K.  Mutual 
Assoc.  V,  Boulton  (1896),  3  Oom.  Gas.  330;  and  Coker  v.  Bolton,  [1912] 
8  K.  B.  815,  when  it  wsabg^^^  words  in  fall  in  tlie  Institute 
Cimise  do  not  deprive  flH^^BNn  of  hemM  of  salvage. 
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flMk  um  earned,  the  oimer  has  been  deprived  of  it  hj  mme  eireom-* 

stance  unconnected  with  the  contract  between  the  assured 
and  the  underwriter  on  freight.  For  a  loss  of  freight  in  the 
iisi  mom  the  uaderwriter  m  ix^ht  is  respoasihle;  for  a 
loss  of  freight  in  the  second  sense  he  is  not "  (/). 

Effect  is  given  to  the  decisions  in  sect.  63,  sub-sect.  2,  of 
the  Marine  Xnaoianoe  Act,  1906,  which  declares  that,  "  upon 
die  abandonment  ol  a  ddp,  the  insurer  Ui^reof  is  entitled  to 
any  freight  in  course  of  being  earned,  and  which  is  earned  by 
her  subsequent  to  the  casualty  causing  the  loss,  less  the 
expeomB  id  emiag  it  inoiuried  after  the  casualty;  and,  where 
the  ship  is  carrying  the  owner's  goods,  Ae  insure  is  ^titled 
to  a  reasonable  remuneration  for  the  carriage  of  them  subse- 
quent to  the  caaoaMj  causing  the  loss.'*  The  Hull  Institute 
Clauses,  howew,  provide  that  in  the  ev^t  of  total  ot  con- 
structive total  loss,  no  claim  is  to  be  made  by  the  Hull  under- 
write for  freight,  whether  notice  of  abandonment  has  been 
given  or  not.  Any  frea|^t  received  by  the  shipowner  may 
therefore  be  payable  by  him  as.  salvage  to  Ae  hm^t 
abandonees  (y). 


Tlie  freigiit 
transfenwd 
by  the 

MMmdonment 
is  the  whole 
freight 
pending 
attbeiiift 
of  the 

casualty,  and 
ultimately 
earned  bjlhe 


1177.  The  freight  transferred  by  the  abandonment  is  the 
whole  freight  priding  at  the  time  of  the  casualty  which  gave 
occasion  to  the  abandonment,  and  ultimately  earned  by  the 
akdp  {h).  This  follows  from  the  principles— 1 .  That  an  aban- 
donment, if  accepted  and  effectual,  clothes  the  abandonee 
with  all  the  rights  of  ownership  fn»a  the  mwnwt  of  the  loss 
that  gave  the  right  to  abandon,  and  substitutes  him  from  that 
time  in  the  place  of  the  assured  (i);  2.  That  freight  earned 


(/)  Bsr  liM*  Truro  in  SeoktiA  Mm.  Im.  Oo.  v.  Tmet  (18»),  1 

Maoq.  H.  L.  840.  .  u 

(e)  Bv«ii  ibea^  they,  l>y  the  Fwif^t  Iii«fcitate  Clauses,  have  agreed, 

in  ««e  irf  tolia  ki»  <rf  the  •««»^  underwritten  by 

liMtr  poiiey   ^  ^  **'-  Ctiktt  v.  BoHon,  mpra. 

(X)  Mar.  Ins.  Act,  1906,  s.  68,  sub-s.  2,  snjyrn,  §  1076. 

(A  t  Bmerigon,  c.  xvii.  s.  6,  p.  232,  and  Wd.  p.  256,  goes  further, 

•ad  says  it  makes  the  abandonee  owner  from  the  commencement  of  the 

risk  (des  le  prinoipe) ;  but  iMs  is  incorrect  according  to  English  law,  see 

Miller  v.  Woodfall,  infra. 
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under  an  entire  contract  is  never  apportionable,  except  by  Sect.  1177. 

msp^tem  stipulation  (as  wh^  it  is  agreed  that  a  portion  of  the 

freight  shall  be  paid  on  the  ^ip's  arrival  at  an  intermediate 

port),  or  by  act  of  the  parties  (as  where  the  merchant  shipper 

agrees  to  take  his  goods  at  the  port  of  ^^MlHHjtoF^^'^  latter 

case  freight  pro  raid  is  due).  'ilHHi"' 

If  some  freight  has  been  actually  earned  before  the  casualty  Abandonment 
took  place,  by  paym^t  of  part  or  delivery  of  part  of  the 


cargo,  under  the  terms  of  the  charter-party,  at  an  antecedent  ^'^^^^^/^^"^ 
port,  or  by  an  agreement  between  the  shipowner  and  the  dciiTwy  of 

merchant  whereby  freight  j)ro  rata  has  become  due  on  part  befoi^the 
of  tiie  goods,  the  freight  so  paid  or  so  apportioned  would  not 
vest  in  the  abandcmee  of  the  ship  (A:) .  Similarly    where  the 

ship  is  carrying  the  omier's  goods,  the  insurer  is  entitled  to  a 
reasonable  remuneration  for  the  carriage  of  them  subsequent 
to  the  casoalty  causing  the  loss  "  (I) — not  for  their  carriage 
over  liie  whole  voyage. 

1178.  It  is  also  to  be  noticed  that  abandonment  does  not  Nordamao-es 
necessarily  divest  the  shipowner  of  all  rights  which  he  may  ^^J^^^j^iit 
have  in  connection  with  the  ship  abandoned;  it  is  only  rights  recovered 

by  shipownor 

which  are  strictly  incidental  to  his  ownership  which  are  so  feom 
transferred  (w) .  For  example,  the  defendants,  owners  of  the 
**  Queen  of  ikte  Eaii,"  insured  her  with  the  plaintiffs  for  a 
voyage  for  which  she  was  chartered,  and  also  insured  with 
other  underwriters  the  freight  expected  to  be  earned.  The 
freight  was  never  earned,  owing  to  the  vessel  colliding  with 
the  "Cassandra"  and  beoomiog-  a  constructive  total  loss. 
For  this  collision  the  "  Cassandra  "  was  solely  to  blame,  and 
the  defendants  recovered  from  the  owners  of  the  latter  vessel 

t 

damages  for  the  loss  of  their  ship,  and  also  for  the  loss  of  her 


(k)  The  Red  Sea,  [1896]  P.  20.  And  of.  Luke  v.  Lyde  (1759),  2 
Burr.  8^2,  and  Thompson  v.  Bowcroft  (1803),  4  East,  44,  per  Le 
Blanc,  J. 

(0  Mar.  Ins.  Act,  1906,  s.  63,  sub-s.  2. 

(f»)  Id.  8.  63,  8ub-s.  1:  "the  interest  of  the  assured  in  whatever  may 
femain  of  the  subject-matter  insured,  and  the  proprietary  rights  inci- 
dental thereto." 


tm 
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freight  in 
the  United 
States. 
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freight.  The  plain  tiffs,  having  paid  the  defendants  for  a  total 
I0B8  of  the  Queen  ol  the  £a8t,"  claimed  to  be  entitled  to 
receive  from  them  the  damages  recovered  from  the  owners  of 
tho  "  Cassandra"  nnder  both  heads.  It  was  decided,  how- 
ever, that  the  expected  freight  was  not  an  incident  of  the 
ownership  of  the  vessel,  and  that  the  right  theieto  and  to 
recover  damages  for  its  loss  did,  therefore,  not  pass  to  the 
plaintiffs,  as  underwriters  on  ship,  by  virtue  of  the  abandon- 
ment (n). 

It  further  follows  frwn  the  principles  just  stated,  that  if 
the  pending  freight  bo  nltiniatelv  earned  by  a  substituted 
^p,  the  original  vessel  being  totally  disabled,  the  original 
ownm,  as  parties  to  the  cbazter-party,  are  the  per8<ms  en- 
titled, and  not  the  abandonees  of  ship  (0),  unless  these  lattw 
can  show  that  the  master  in  hiring  another  ship  acted  as  tlieir 
agent,  a  thing  not  to  be  pfesnmed.  Of  course,  if  there  be  no 
pending  freight,  although  there  he  oaigo  on  board,  as  where 
the  assured  is  owner  both  of  ship  and  cargo,  the  abandonees 
of  ship  recover  nothing  in  the  name  of  freight  or  for  use  of 
the  ddp,  CTwept  logao  mnah  of  the  lefyage  asisaooomplished 
with  the  cargo  on  board  aftw  the  abandonment  (p).  In  case 
the  claims  of  the  abandonee  of  ship  be  not  enforced,  the 
mhandonee  ot  freight,  who  has  adjusted  a  total  loss,  may  claim 
from  the  assoied,  as  salvage,  any  freight  lilAmMj  earned 
less  the  necessary  expenses  of  earning  it  (g) . 

1179.  Our  law,  as  fixed  by  the  decisions,  seems  midonhtedlj 
to  present  the  anomaly,  "  that  the  assured  on  freight  may,  by 
making  a  dklinet  oontxftot  with  a  ihird  party,  deprive  the 

(«)  Sea  Ids.  Co.  v.  Hudden,  C.  A.  13  Q.  B.  D.  706;  and  see 

poffi,  §  1232.  In  Mason  v.  Marine  Ins.  Co.  (1901),  110  Fed.  R.  452, 
the  Circuit  Court  of  Appeals  held  that  the  underwriters  on  ship  were 
entitled  to  the  damages  recoverable  from  the  wrong-doing  vessel  for 
loss  of  chartered  freight,  and  distinguished  Sea  Ins.  Oo.  v.  Hadden  on 
grounds  which  the  editors  consider  untenable. 

(o)  Hickie  v.  Rodocanachi  (1859),  28  L.  J.  Ex.  273;  4  H.  &  N. 

(p)  Mar.  Ins.  Act,  1906,  s.  63,  sub-s.  2,  ante,  §  1176;  Milkr 
Woodfall  (1857),  27  L.  J.  Q.  B.  130;  8  B.  ft;  B.  408.  See  Brown 
North  (1852),  8  3xek,  1. 

(j)  BajTclay  v.  Sliiliiig  (1816),  6  X.  Ic  8.  «. 
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underwriter  on  the  freight  of  the  salvage  to  which  he  would  ^^t- 
have  been  entitled  had  no  such  contract  been  made  "  (r).  In 
the  United  States  this  inoonsistencj  is  sought  to  be  avoided 
by  making  an  apportionment  of  the  freight  earned  before  q 
and  after  the  event  which  occasions  the  abandonment.  The 
rule  there  has  long  been  understood  to  be,  that,  on  an  accepted 
abandonment  of  ship,  the  freight  ear  to  the  loss, 

apportiom  d  pro  rata  itineris,  is  to  be  retained  by  the  ship- 
owner, or  by  his  representative,  the  underwriter  on  freight,  to 
whom  it  has  been  aband^aed,  and  that  only  the  freight 
earned  subsequently  to  the  time  of  loss  vests  in  the  abandonee 
of  ship  (s) . 

It  certainly  seems  that  this  rule  is  more  free  from  objec- 
tions than  our  own;  nor  does  there  appear  to  be  any  great 
difficulty  in  its  practical  application .  Thus,  in  a  case  where 
ahip  and  freight  had  been  abandoned  to  the  respective  sets  of 
underwriters,  on  account  of  the  capture  of  the  ship  after  she 
had  porforniod  eight-ninths  of  the  voyage  insured,  the  Court 
held  that  the  underwriters  on  the  freight  were  entitled,  in 
▼irtue  of  the  abandonment,  to  all  the  vessel's  earnings  pre- 
viously to  the  casualty— that  is  to  say,  eight-ninths,— and 
those  on  the  ship  to  the  remaining  ninth  (t).  This  case  is 
almost  identical  with  that  put  by  Bayley,  J.,  in  order  to 
iUiislarate  the  unfairness  of  the  Engli^  rule,  according  to 
which  the  underwriter  on  the  ship  in  such  case  would  receive 
the  whole  benefit  and  earnings  of  the  voyage,  although  he 
would  only  be  at  a  few  days*  expense  for  provisions,  &c.(ii). 

(r)  So  Arnould,  2nd  ed.  p.  1153,  citing  2  Phillips,  Ins.  ss.  1649, 
1740;  but  the  effect  of  the  decision  in  Scottish  Mar.  Ins.  Co.  v.  Tamer 
»upra)  is  to  tiuw  the  loss  not  on  tiie  underwriter  on  freight,  bat 
on  the  shipowner. 

(<)  3  Kent,  Com.  882,  and  see  the  oases  oited  hj  lii]n,4f  iMk  the 
priseiiMa  are:  United  Ins.  Oo.  v,  Lenox  (1802),  1  Johnson,  877  ;  2 
JoteiOB,  4a;  Marine  Ins.  Co.  v.  United  Ins.  Oo.  (1812),  9  Johnson, 
lis.  See  also  tiie  oases  eoUeeted  and  eoomiiMtted  on,  2  Phillips,  Ins. 
«.  1788—1742,  aad  jmt  mw..  Mason  v.  Marino  Ins.  Co.  (IIMII),  110 
Fed.  B.  462. 

(0  Leavenworth  v.  Delafield,  1  Oaines,  678,  cited  2  Phillips,  s.  1741. 
(«)  In  6  M.  «c  S.  86. 

A.— VOL.  n.  44  * 


1506 


CONSTRUCTIVE  TOTAL  LOSS,         [PART  III 


Deduelliiiw 

when  it  vetto 
as  salvage. 

Sharp  V. 
Grladstone. 


1180.  In  France,  insurances  on  pending  freight  {fret  a 
fmre)  were  fmnst&Ay  prohiKitod  (x\  so  that  tiie^uefltioii  oould 
not  arise  as  between  the  two  sets  of  underwriters  (x);  but 
the  general  question  as  to  the  effect  of  an  abandonment  of 
tlie  diip  on  pending  freight  gave  rise  to  a  great  deal  of 
etttbuTMsed  litigation  . 

The  Code  de  Commerce  originally  enacted  that  the  freight 
of  the  goods  saved  (fret  des  marchandises  sauvees)  vested  on 
abandonment  in  the  abuidmiee  of  ship,  even  though  paid  in 
advance  (tj^ .  This  provision  of  the  Code  de  Commerce  was, 
however,  expressly  repealed  by  the  Law  of  12th  August, 
1885,  which  at  the  same  time  legalized  the  insurance  of  the 
net  freight  (le  fret  net)  (z). 

1181.  With  regard  to  the  deductions  to  be  made  from  the 
freight  ultimately  earned,  when  it  vests  as  salvage  in  the 
ftbandoiMea  (a),  the  following  points  have  been  decided: — 

In  a  case  in  which  ship  and  freight,  on  detratifm  under 
the  Kussian  (embargo  of  1800,  had  been  abandoned  to  the 
wmj^e/adye  imderwriters,  and  .where  it  was  assumed  that 
eadi  set  of  uodorwiiters  wate  to  be  oonaidersd  as  in  the  f^aoe 
of  the  assured  for  the  respective  interests  insured,  the  ship* 
owner  claimed  to  make  the  following  deductions  from  the 
freight  ultimatelj  earned  before  paying  it  oyex  as  salvage  to 
liie  nnderwwkm  on  freight,  who  had  paid  him  a  total  loss: — 

1.  Expenses  of  shipping  the  cargo  together  with  expenses 
of  the  ship  and  crew  at  St.  Petersburg  and  Elsinore.  2.  In- 
surance on  same.  3.  Wages  and  pfoviaiosis  of  mast^  and 
mw  from  the  time  they  were  liberated  in  Bussia  till  dis- 
eliarged  in  Liverpool.  4.  Their  wages  during  their  deten- 
ticm  under  the  embiyrgo.  5.  Charges  paid  at  Liverpool  on 
siiip  and  cugo.  6.  Insuraiiee  on  diip  for  the  lumi6W«d 
voyage.    7.  Diminution  of  ship's  value  by  wear  and  tear. 


(x)  By  Art.  347  of  the  Code  de  Com.,  before  it  was  ameiided  in  1885. 
(y)  Art.  386,  now  repealed.    See  infra. 
(s)  See  Code  de  Com.  Art.  334,  as  amended. 

(«)  The  Mar.  Ins.  Act,  1906,  s.  63;  sub-a.  2,  ante,  §  1176,  simply 
says  that  the  abandonees  are  ^titled  to  the  freight  "  less  tiie  ezpenaee 
of  earning  it  inclined  after  ike  canialty.'' 


CHAP.  VII.]  ON  FBBliaHT,  ISW 

The  Court  held:  1.  That  the  expenses  of  shipping  the  Sect.  1181 
bomewafd  cargo,  being  altogetlier  for  the  benefit  of  the  under-  Deductions 
writers  on  freight,  should  fall  exclusively  on  them.  2.  That 
the  oxponsos  of  ship  and  crew,  and  the  insurance  thereon,  the 
wages  and  provisions  of  the  master  and  crew  between  their 
liberation  from  the  embargo  and  the  ship's  discharge,  and 
their  wages  during  the  detention,  should  be  deducted  from  the 
salvage,  and  apportioned  bet^^Ten  the  two  sets  of  underwriters 
according  to  their  respective  interests.  3.  The  charges  on  ship 
cargo  in  the  port  of  diaefaarge,  the  eo«t  of  inauriiig  the 
ship  for  her  homeward  voyage,  and  the  diminution  of  her 
value  thereon  by  wear  and  tear,  the  Court  held  could  not  be 
chained  on  tii^  freight  (&). 

In  an(jther  case,  where,  the  ship  having  been  cast  away  in  Baxday  v. 
the  course  of  the  voyage,  a  separate  abandonment  was  made 
Jto  both  sets  of  underwriters,  but  the  abandonees  of  ship,  in 
consideration  of  the  assured's  taking  less  than  a  total  loM, 
renounced  all  claim  to  benefit  of  salvage,  it  was  held  that  the 
underwriters  on  freight,  who  had  paid  a  total  loss,  were 
entitled  to  the  freight  ultimately  earned  by  the  repaired  ship's 
arriving  with  a  substituted  eargo,  after  deducting  the  neces- 
sary expenses  of  loading  such  cargo  on  board  at  the  port  of 
repairs,  and  the  wages  of  the  crew  during  the  loading.  Any 
expenses,  however,  incurred  while  the  ship  was  detained 
merely  for  the  purpose  of  necessary  repairs  were  not  to  be 
deducted  from  the  freight,  but  set  to  the  account  of  the  ship- 
-owner, to  be  made  good  by  the  underwriter  on  sMp  (c). 

(6)  Sharp  v.  Gladstone  (1805),  7  East,  24. 
lo)  Barclay  v,  Stirling  (1816),  6  M.  &  S.  6. 
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piatinctien        1182.  In  this  chapter  the  term  "  abandonment  "  is  used, 

abandonment 

^^^^^  «aw  ot  eoMttoedTO  total  kM.  AbutdmuneBt  is,  howevw, 

an  incident  of  all  cases  of  total  loss,  whether  actual  or  con- 
rtnictiYe.  Whenever  there  is  a  contract  of  indemnity  and 
a  elftim  under  it  lor  an  abeolute  indemnity^  thm  must  be  m. 
abandonmeiit  on  the  part  of  the  person  claiming  indemnity 
ol  all  his  right  in  respect  of  that  for  which  he  receives 
mAmaml^  "  (a). 

Sect.  63,  sub-sect.  1,  of  the  Marine  Insurance  Act,  1906,. 
declares  that — 

Where  there  is  a  valid  abandonment  the  insurer  is 
entitled  to  take  over  the  interest  of  the  assured  in  what- 
ever may  remain  of  the  subject-matter  insured,  and  all. 
proprietaiy  rights  incidental  thereto. 

(«)        Ml^  L.  J.,  ui  KalteBbedi  r.  KaelEeiiBie  (1878),  L.  B. 
i  a  P.  D.  M  p.  471.  See  aiw  per  BlaeUbofai,  J.,  m  MtoMsk  9.  Eottor- 
|lilS>,  I*.  B.  S  H.  L.  »t  p.  118. 
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The  law,  however,  does  attach  a  peculiar  incident  to  cases  iisa. 
of  oonstrooliTe  total  loet  under  a  maime  policy  by  intiflfeing 

that  the  assured  in  order  to  recover  shall  not  only  abandon, 
but  shall  also  give  a  proper  notice  of  abandonment  (6).  The 
reasona  lor  tUs  role  h«?e  been  already  explained  in  the 
chapter  on  CkmstmotiTe  Total  Loss  (0).  At  this  point  it  is 
only  necessary  to  point  out  that  the  expressions  "  abandon- 
mmt "  and  notice  of  abandoMHit "  are  sometimM  used 
witiioot  due  regard  to  die  distincticHi  whidi  retUy  exists 
between  them  (d).  ,  i 

1183.  A  great  disinclination  was  formerly  shown  by  the  Right  to  gife 
English  Judges  to  enoourage  or  extend  tilie  applicatioii  o£  the  "[^^  ^ 


doctrine  (e).  Ixnxl  EUenborough  on  one  oeeasion  spoke  of  it  formflri^ 

disootiraged 

as    a  desperate  risk  cast  on  the  underwriter,  who  is  to  save  intheEn^Brliah 


himself  as  well  as  he  can  "  (/);  and  during  the  whole  time 
be  predded  in  the  Court  ol  King's  Bench  be  uniformly 
endeavoured  to  restrain  the  practice  within  narrower  limits. 

The  modern  tendency  of  our  Courts,  however,  has  unques- 
tionably been  to  giye  a  leasooable  facility  mid  extrasion  to 
the  practice  of  abandonment;  and  there  can  be  no  doubt  that, 
if  restrained  within  due  limits,  this  practice  gives  a  direct 
encouragement  to  mercantile  enterprise. 

To  ally  indeed,  who  are  engaged  in  commercial  speculations,  utiUiijol 
it  is  of  the  last  importance  to  have  a  ready  and  quick  command  *^ 
over  their  capital,  so  as  to  be  enabled  at  once  to  withdraw  it 
from  any  adventure  that  appears  likely  to  be  losing,  and 

(6)  See  Mar.  Ins.  Afct,  1906,  s.  62,  sub-«.  1,  infra,  §  1184.  Seet.  57, 
sub-sect.  2,  makes  it  clear  that  this  provisioii  r^ates  to  coastroetive 
total  loss  only.  Sect.  63,  sub-:iect.  1,  seems  also  to  relate  only  to  con- 
structive total  loss,  the  case  of  actual  total  loss  being  dealt  with  in 
sub-sect.  1  of  sect.  79,  infra,  §  1225,  the  provisions  of  which  a^ear, 
however,  to  be  applicable  also  to  constructive  total  loss. 

{o)  See  Kaltenbach  v.  Mackenzie,  per  Cotton,  L.  J.,  at  p.  480. 

(rf)  E.g.^  per  Lord  EUenborough  in  Mellish  v.  Andrews  (1812),  15 
East,  16,  "  Abandonment  is  only  necessary  to  make  a  constructive  total 
Ion." 

(e)  See  the  opinions  of  Lord  Mansfield  in  Goss  v.  Withers  (1758), 
2  Bon.  688,  and  BoUer,  J.,  in  Mitc^eU  v.  Edie  (1787),  1  T.  B.  616. 
(/>  In  Bainhridge  «.  MeOeen  0808),  10  Baal,  841. 
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■•ii.iita  iii¥eil  il  ill  ftiiiitliif  thfti  j[NK^  Suppose^ 
then,  ft  meidMHii  or  shipowner  to  kftve  meived  iniormatioiL 

of  some  marine  casualty,  such  as  capture  or  stranding,  which, 
renders  the  totol  loss  of  his  property  highly  probable,  but  not 
ftlisolotely  o^rtam,  whst  is  he  to  do  ooder  saeli  eyNnmslaiijoes  f 
To  have  his  funds  locked  up  during  the  whole  time  he  is 
waiting  the  ultimate  issue  of  the  accident  would  be  almost  as 
dasastrono  m  tiie  absolute  total  loss  of  his  pfoperl^-^in  iaet^ 
more  so,  for  in  the  lal^  case  he  would  ha¥»  an  iomiediate 
claim  on  the  underwriter  for  the  amount  of  his  subscription. 
The  claim,  therefore,  which  he  would  have  a  right  to  make  in 
case  of  an  aboidiite  toM  loss,  the  law  i^ows  him  to  make  in 
y  those  cases  of  probable  and  highly  imminent  total  loss;  it 
allows  him  to  release  himself  from  his  embarrassment,  and 
deal  with  the  underwriten  on  tiie  same  terms  as  though  a 
total  loss  had  actually  oecmrred,  on  conditioii  of  his  abuidbn- 
ing  to  them  all  his  interest  in  the  subject  insured  and  all  his 
lights  of  recovering  it  {g). 
Meaning  of       HuMe  it  is  that  those  eases  in  which  alone  abandonment 

'*  constructive 

total  loss."  is  either  required  or  allowed  are  called  cases  of  constructive 
total  loss,  for,  although  in  such  cases  the  total  loss  is  only 
highly  probable,  the  law  by  its  ocmstructKHi  attributes  to  them 
the  same  f^hct  which  is  attaehed  to  cases  where  the  total  loss 
is  absolute,  viz.,  that  of  entitling  the  assured  immediately  to 
demand  from  the  underwriter  the  whole  amount  of  the 
insmmnoe  (Jk>.  .What  amoi^  to  a  ocxDStruetiYe  total  loss 
forms' a  diMicult  and  intricate  matter  of  investigation. 

Notice  of      '    1184.  The  sixty -second  section  of  the  Marine  Insurance 
iJ*  Act,  1906,  provides  (i)  that,  "  subject  to  the  provisions  of 


.      this  section  Ck),  where  the  aaswed  eleots  to  abandon  the 

oonstnictiTe  ^  '  ,  •  •  * 

subject-matter  insured  to  the  msurer,  he  must  give  notice  of 
abandonment.   If  he  fails  to  do  so,  the  loss  can  only  be 

(ff)  Per  Lord  Mansfield  in  Goss  v.  Withera  (1758),  2  Burr.  683; 
Hamilton  v.  Mend^s  (1761),  ibid.  1127. 

{/))  2  Boulay-Paty  on  Emerigon,  c.  xvii.  s.  2,  p.  217. 
(»)  Sub-eect.  1. 

(A)  See  mb-eeete.  7,  8,  9,  ante,  §  1091. 
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treated  as  a  partial  loss."   In  other  wordh,  "  where  the  tliirij^-   Sect.  1184. 
insured  subsists  in  specie  and  there  is  a  chance  of  its 
leoovery,  in  order  to  make  it  a  total  loss  there  must  be  an 
abandonment"  (1). 

"A  party,"  says  Lord  Eilenborough,  "is  not  in  any  case  Assured  not 
obliged  to  abandon,  neither  will  the  want  of  abandonment  ^  t^Mdon. 
oust  him  from  his  claim  for  that  which  is,  in  fact,  either  an 
average  or  a  total  loss,  as  the  case  may  be."  "  Where  there 
is  an  abandonment,  the  risk  is  thiown  upon  the  underwriters; 
where  there  is  none,  a  party  takes  the  chance  of  reoovmng 
according  to  his  actual  loss.  Abandonment  is  only 
necessary  to  make  a  constructive  total  loss"  (/w). 

It  is  only,  indeed,  in  cases  where  the  assured  wishes  to  in  cases  of 
recover  the  whole  amount  of  the  insurance,  upon  the  occur-  ^^^'^ 
rence  of  a  loss  which  does  not  produce  the  absolute  destruc-  nngat<ay- 
tion  oi  the  thing  iusured,  that  a  notice  of  abandonment  is 
either  neceiaaiy  or  aUowahle  (»).   In  cases  of  absolute  total 
loss  it  is  considered,  as  we  shall  presently,  see,  to  be  a  mere 
idle  ceremony  (o). 

.  And  in  cases  of  partial  loss,  however  great  may  be  the  jn  cases 
amount  of  the  damage,  k  ia  wholly  inoperative;  for  it  is  ^operative*^ 
a  fixed  principle  in  this  branch  of  the  law  that  no  merely 
partial  loss — no  loss,  that  is,  which  neither  immediately 

(0  Fer  Lord  BUeidborough  in  Tiumo  v,  EdwanU  (1810),l2  East,  491; 
and  see  the  judgment  of  the  House  of  Lords  in  Fleming  v.  Smith  (1848), 
1  II.  L.  Cas.  535;  and  that  of  the  Cbort  of  Queen's  fiench  in  Knight 

V.  Faith  (1850),  15  Q.  B.  659. 

(m)  Per  Lord  Eilenborough  in  Mellish  v.  Andrews  (1812),  15  Eaet, 
16.    See  also  per  Lord  Abinger  in  Roux  v.  Salvador  (1836),  3  Bing. 
N.  C.  287;  Woodside  v.  Globe  Mar.  Ins.  Co.,  [1896 J  1  Q.  B.  105; 
Lohre  v.  Aitchiaon  (1877-1879),  2  Q.  B.  D.  501;  3  Q.  B.  D.  538;  4 
App.  Cas.  755. 

{u)  Under  some  circumstances  an  ab^surod  may  be  entitled  to  recover 
the  whole  amount  insured  as  particular  average,  e.^.,  in  the  case  of  an 
undervalued  ship.  See  atde,  §  1023;  and  The  St.  Johns  (1900),  101 
Fed.  B.  469.  The  underwriter  cannot  insist  on  abandonment,  even 
alter  payment  of  the  whole  amount  of  the  insurance,  iviless  the  paynmit 
bm  been  for  »  total  kst:  ibid.   See  ante,  §  1092. 

(o)  It  k  eaq^ffOMlgr  provided  by  the  Mar.  Ins.  Act,  1906,  s.  57  (t)^ 
that  "  in  tiio  earn  m  aotml  total  hies  no  notiee  of  abandonment  need 
be 


Ui4 


ABANDONMENT. 


[PAKT  III. 


predaoesy  nor  ulliiiiat^y  toids  to  produce,  the  total  destruc* 
tiiHi  &i  privi^on  of  tiie  tliiiig  insured — out  be  0(MiTerted  into 
*  constructive  total  loss  by  means  of  abandonment  (p), 
"  There  is  not  any  principle,"  says  Lord  Ellen  borough, 
"which  aulboiim  an  dbsadoiifiMiit,  unless  where  the  hm 
has  been  aetnaUj  a  total  loss,  <Hr  in  tlie  highert  degree 
probable,  at  the  time  of  the  abandonment "  (g). 

An  abandon-  1185.  One  of  the  hrst  principles  in  this  branch  of 
oitibec^ite   Insoranoo  Law  is  that  an  abaadooment  by  the  assured  must 


ezt^d  to  his  whole  interest  in  the  thing  insured,  as  far  as 
that  interest  is  covered  by  the  policy. 

Thos,  wh&ce  a  single  policy  of  insurance  is  effected  on  ship 
and  cai^  indiseriminately,"  t.e.,  where  a  gross  sum  is 
insured  on  the  two  interests  jointly,  without  distinctly  speci- 
fying how  much  is  insured  on  each  separately,  it  is  stated 
by  Emmgon  that  neithw  the  ship  n<»r  the  cargo  can  be 
separately  abandoned  (r). 

But  where  it  is  specified  in  the  policy  that  part  of  the 
wh<de  vaUiatioii  is  to  apply  to  the  ship  and  part  to  the  goods, 
and  no  goods  hare  m  iset  ever  been  loaikd  on  boud,  but 
the  risk  is  run  on  the  ship  only,  the  ship  alone  may  be 
abandoned;  but  the  assured  can  only  recover  to  the  extent  of 
tl^  Taluation  on  the  ship  (s). 
So,  whmm  mm     So,  where  a  cargo*  consisting  of  different  classes  of  mer- 

sum  is  insured     .....  ,  ,  •      i         i-  j. 

indiscrimi-  chandisc  18  msurcd  m  a  single  policy  tor  one  gross  «uni,  the 
gTiwiiiilTir  insurance  is  one  and  entire,  and  the  abandonment  conse- 
as  "goods,' '  quently  most  eirtend  to  Hie  whole  cargo.  Thus,  if  1,0002. 

no  portion  can  ^  . 

beM|««tely  be  insured  "on  goods"  generally,  and  the  goods  in  fact 
consist  partly  of  sugars  and  partly  of  indigoes,  the  assured 
cuinol,  in  ease  of  wie^  or  other  eonstrootiYe  total  loss, 

(p)  Cazalet  v.  St.  Barbe  (1786),  1  T.  R.  187;  Fleming  v.  Smith 
(1848),  1  H.  L.  Cas.  514. 
(q)  In  Andflnoa  v.  Wallia  (1813),  2  M.     S.  240. 
(r)  2  EMerigon,  c.  xwu.  s.  8,  p.  250.   Tliis  poaitioii  seems  on  pri]i> 
eiiie  to  be  earned  tiws^lft  fkilUpB  (s.  1S50)  eoMiteti-tte  peial  m 
dovlilfad;  sad  Me  Amuj  v.  Bedgert  (I'm),  I  B9.  9S8. 
(§y  AsMvy  V.  Bodgttni,  MfjMre. 
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abandon  his  sugars  and  retain  his  indigoes,  or  vke  Wm^UM. 

versa  (t). 

If.  however,  a  specific  uid  distinct  sum  be  insured  on  each  Except  whero 

AA/\i    *  distinct  sum 

iind  of  commodities,  as  "  l,000i.  on  the  sugars  and  1,000*.  u  insured  on 
on  the  indigoes,"  each  may  be  separately  abandoned  (m). 

1186.  Marshall  went  further,  and  said  that  if  the  several 
kinds  of  commodities  are  each  separately  valued  in  the 
policy  tliey  may  each  be  separately  abandoned,  ev^  tiioogh  a 
specific  and  distinct  sum  may  not  be  insured  upon  each  (ar). 
Accordingly,  in  the  United  States,  where  one  gross  sum  was 
insured  "  on  150  boxes  of  sugars  valued  at  6,000L,  five 
liampers  of  mace  valued  at  5,000Z.,  and  four  tmis  of  logwood 
valued  at  250Z.,"  it  was  held  that  the  assured  might 
abandon  each  article  separately  {y). 

This  rule  was  doubted  by  Phillips,  who  contends  that  the 
insurance  in  such  case  is  one  and  entire,  though  the  valuation 
is  distinct,  and  that  consequently  the  abandonment  ought  to 
be  entire  also  (z) .  In  this  country,  however,  there  seems  little 
doubt  that  the  rule  as  laid  down  by  Marshall  is  that  to  be 
Acted  upon,  especially  in  cases  where  perishable  commodities 
are  shipped  in  separate  packages;  when,  as  we  have  seen, 
the  insurance  is  in  practice  taken  to  be  distinct  on  each 
species,  even  without  a  special  clause  to  that  effect  (a). 
Chancellor  Kent,  after  noticing  the  doubt  raised  by  Phillips, 
thus  cautiously  lays  down  the  rule: — *'  Unless  the  different 
£orts  of  cargo  be  so  distinctly  separated  and  considered  in 
the  policy  as  to  make  it  analogous  to  distinct  insurances  on 
diistinct  parcels,  there  cannot  be  a  separate  abandonment  of 
part  of  the  cargo  insured"'  (b). 

{t)  Est  unica  assecoratio  omnium  meroiom.  2  Emerigon,  c.  xvli.  s.  8, 
p.  249.  So  in  the  United  States  in  case  of  a  general  insurance  on  a 
cargo  consisting  of  beef,  butter,  soap,  candles,  apples  and  potatoes. 
<;^uerlain  v.  Col.  Ins.  G6.  (1811),  7  Johns.  527,  cited  2  Fiiiltipe,  Ine. 
4.  1660. 

(u)  Ibid.  (*)  2  Marahall,  Ins.  612. 

(y)  Deideridm  v.  Ciommeroial  Ins.  Go.  of  New  York  (1818),  16 
Johns.  234.  (s)  Ins.  vol.  ii.  s.  1661. 

(a)  See  Stevens,  Average,  237.       (6)  Com.  vol.  iit.  p.  329. 
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B9et.  iitib     Marahali's  ruk,  hmm&e,  appears  to  be  reeogaijsed  by  the 
Marine  Insunuioe  Aet,  1906,  which  provides  (e)  that, "  where- 

the  insurer  pays  for  a  total  loss,  either  of  the  whole,  or  in  the 
case  of  goods  of  any  apportionabie  part,  of  the  subject- 
matter  m&mdf  he  tbereopon  heoomes  entitled  to  take  over 
the  interest  of  the  assured  in  whatever  may  remain  of  ih» 
subject-matter  so  paid  for." 

If  there  be  two  separate  polioies  upon  constituent  parts  of 
the  same  cargo,  it  is  hardly  necessary  to  say  that  there  may 
be  an  abandonment  of  either  part  separately,  though  both 
pedicles  are  effected  with  the  same  set  of  underwriters 


Abandonment  li87«  Abandonment,  however,  cannot  transfer  tiic  interest 
«p  to^£e^^^  of  the  assured  any  further  than  that  interest  is  covered  by 
fc^I^L^^^  the  poKcy  (e).   Accordingly,  where  a  general  insurance  has. 

been  effected  '*  on  cargo  "  to  a  certain  amount,  and  the  value 
of  the  interest  at  risk  becomes  increased  by  fresh  goods  being^ 
taken  m  boturd  in  exoliaBge  for  the  original  cargo  (as  in  the 
course  of  a  bartering  voyage),  in  such  case,  if  a  loss  occurs 
which  gives  a  right  to  abandon  when  the  cargo  at  risk  is- 
doable  the  original  value,  that  which  will  be  thereby  trans- 
ferred to  the  underwriter  as  salvage  is  not  the  whole  of  the 
cargo  at  risk  at  the  time  of  the  loss,  but  only  half  thereof,  or 
the  value  at  risk  at  the  time  of  the  insurance  and  covered  by 
the  policy  (/).  It  appears  equally  clear  that  where  a  ship- 
is  only  partially  insured,  so  that  her  owners  remain  to  some- 
extent  "  their  own  underwriters,"  the  effect  of  a  notice  of 
ahandofiOM^nt  will  be  to  make  the  ownws  and  the  under- 
writers joint  tenants  of  the  property,  in  the  propcMrtion  which, 
the  amount  uninsured  bears  to  that  insured  {g). 
So  dearly  is  the  g^ml  rule  established,  that  if  the  under- 

(c)  Sect.  79  (1). 

(rf)  2  Emerigon,  c.  xvii.  s.  13,  p.  271. 
(tf)  Boulay-Paty,  Droit  Mar.  286. 
(/)  Pothier,  d' Assurance,  No.  133. 

Iff)  See  Mar.  Ins.  Act,  1906,  s.  81,  infra,  §  1215.    The  Common- 
wealth, [1907]  P.  216.    The  contrary  has  been  held  in  the  United 
States  by  the  Circuit  Court  of  Appeals  in  Mason  v.  Marine  Ina.  Co.. 
(1901),  110  F^.  B.  452. 
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writers  demand  an  abandonment  of  more  than  is  insured,  Stoct.  U87. 
this  will  not  prevent  the  assored  from  abandoning  up  to  the 
extent  of  the  sum  insured,  and,  having  done  so,  recovering  as 
for  a  total  loss  {h). 

It  must  also  be  remembered  that  'an  abandonment  only 
relates  to  the  property  actually  at  risk  at  the  time  of  the 
disaster;  if,  therefore,  in  the  course  of  the  voyage,  a  part  of 
the  goods  origina%  insured  have  been  landed  and  soki  before 
the  occurrence  of  the  casualty,  the  abandonment  does  not  • 
relate  to  them,  but  only  to  the  goods  on  board  at  the  time  of 
the  loss  (t).  In  sueh  ease  the  assured,  on  the  one  hand,  can 
make  no  claim  against  the  underwriters  in  reipeet  of  the 
goods  so  landed,  and,  on  the  other  hand,  is  only  bound  to 
abandon  the  goods  which  were  actually  at  risk  when  the  loss 
occurred  (fc). 

1188.  An  abandonment  must  operate  not  only  as  a  transfer  Every 
of  the  whole  interest  of  the  assured  in  the  subject  of  the  muttbe™^^' 
insurance,  but  it  must  be  such  as  to  effect  that  transfer  abso-  J^^^*® 
lutely  and  unoonditionally.    "  Every  abandonment,"  says  dUSamL 
Valin,  '  must  be  pure  and  simple  and  not  conditional,  other- 
wise it  would  not  act  as  a  transfer  of  ownership,  which  is  of 
the  very  eseefice  of  idMuulonment "  (l). 

0 

(/O  Havelock  v,  Bockwood  (1799),  8  T.  R.  268.    But  inch  demand 
is  no  waiver  of  notice  of  abandonment.  Ibid. 

(i)  2  Emerigon,  o.  xvii.  s.  8,  p.  250. 
.  (k)  4  BonlayTPaty,  Droit  Mar.  289. 

(0  2  Valin,  tit.  vi.  des  Assnrances,  art.  60^  p.  418.  See  alao  2 
Bmerigon,  c.  xvii.  s.  6,  p.  231;  Mar.  Ins.  Aol|||HH|||k  62,  sab-s.  (2),  ' 
po9t,  §  1189.  In  this  oountry  abandonment,  aoo^^p  to  Lord  Truro, 
iom  not  vett  the  properly  in  riiip.  The  "ELegiaAty  Acts  prevent  the 
panning  of  this  property  except  in  a  certain  way  ;  the  owners,  however, 
become  on  abandonment  trustees  for  the  underwriters:  Lord  Truro  in 
Scottish  Mar.  Ins.  Co.  v.  Turner  (1853),  1  Macq.  H.  L.  Cas.  342. 
Moreover,  under  the  Mar.  Ins.  Act,  1906,  s.  63,  sub-s.  (1),  in  con- 
formity with  what  was  probably  the  law  previously  thereto,  abandon- 
ment does  not  of  itself  transfer  ownerehip,  but  merely  entitles  the  insurer 
to  take  over  the  abandoned  property,  so  that  underwriters,  by  dis- 
claimer or  otherwise,  may  always  refuse  to  become  owners  of  the 
abandoned  property,  and  so  escape  tJie  liabilities  attaching  to  such 
ownership.    Similar  language  is  used  in  sect.  79  (1)  of  Hie  Act. 
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UML     HeDoe  it  follows  that  no  one  can  be  entitled  to  make  an 


Who^(^       alMUidomiMi!^  who  has  not  at  the  time  of  tlio  loaa  an  absolute 

right  of  ownership  in  the  subject  insured  (m). 
Mort^agioroff      Thus  it  has  been  decided  in  the  United  States  that  where 
'  the  assaisd  has  abandoned  all  his  inteMt  to  one  set  of  under- 

writers, he  cannot  afterwards  abandon  to  other  underwriters 
on  the  same  subject  (w).  So  again  it  has  been  there  held 
that  if  the  assured,  by  mortgaging  his  ship,  has  voluntarily 
•  diprifgd  himself  ol  the  powOT  of  eonveying  an  absdnte  title, 
he  cannot  abandon  to  the  underwriters  on  ship,  but  can 
recovei  only  for  the  damage  he  has  actually  sustained  as  a 
partial  loss  (o).  But  by  the  British  statute  the  mortgagor 
rranains  ownnr  and  oonyeys  an  absolute  title,  subject  only  to 
all  adverse  rights  appearing  on  the  registry  (p).  And  one 
part  owner  having  effected  the  insurano^  for  all  the  others 
has  pnmd  fmde  authmty  to  give  notice  of  aband<mment  for 
all;  in  such  a  case,  how^ever,  it  is  a  question  of  agency  (q). 
Acceptance  Where  a  vessel  is  insured  with  different  underwriters,  of 
whom  some  aoeept  a  notioe  of  abandonment,  but  others,  after 
.  refusing  to  accept  it,  successfully  resist  a  claim  for  a  con- 
structive total  loss,  it  seems  that  the  former  become  in  some 
way  interested  as  owners  in  the  vessel  in  the  prop(»tioa 
which  the  amount  sobecoibed  by  thm  bears  to  her  full  value. 
But  it  is  not  clear  what  their  exact  legal  position  in  such  a 
case  would  be.  A  British  ship  can  only  be  owned  in  64th 
shares,  but  if  underwr^ers  to  the  ext^t  of  5,000^^.  on  a  vobssI 
worth  25,0001.  settle  as  for  a  constructive  total  loss,  although 
.  they  are  entitled  to  the  ownership  to  the  extent  of  one-fifth, 

(m)  The  Mar.  Int.  Act,  1906,  however,  possibly  meets  the  difficulty 
which  most  sometimes  arise  where  an  assured  who  has  not  an  absolute 
ownership  desires  to  abandon,  by  providing  in  seot.  63,  sub-9ect.  1, 
ante,  §  1102,  that  abandonment  entitles  the  insurer  to  the  "  interest  of 
the  assured  "  (aa  diatinct  from  tiie  complete  ownenahip)  in.  the  subject- 
matter  insured. 

(n)  Higginson  v.  Dall  (1816),  13  Mass.  96;  2  Phillips,  s.  1516. 
(o)  Gordon  v.  Massachusetts  Fire  and  Marine  Ins.  Co.  (1824),  2 
Bek.  (Mass.)  249. 

(p)  Marehiat  Shipping  Act,  1894,  t.  84. 
(f>  Brat «.  Bofid  Baeb.  Am.  Cb.  (^SU),  5  M.  Ic  8. 47. 
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how  can  legal  effect  be  given  to  their  rights?  A  case  of  Bm%i  118a. 
partial  acceptance  of  a  notice  of  abandonment  was  that  of  the 
**  Krishna/'  before  tlie  Court  of  Session  in  Scotland.  The 
vessel  was  stranded  in  1879;  her  value  was  9,000?.;  she  was 
insured  with  one  set  of  underwriters  for  8,00QZ.,  and  with  the 
plaintiff  for  500/.  The  plaintiff  accepted  notice  of  abandon- 
ment, but  the  judgment  against  the  8,0001.  underwriters  was 
for  a  partial  loss  only  (r),  and  the  vessel  was  afterwards 
repaired  at  a  cost  of  20  pw  cent,  cm  her  value.  In  18S3  the 
plaintiff  brought  an  aoiicm  to  reoov^  from  the  shipownm  the 
portion  of  the  value  of  the  vessel  to  which  his  acceptance  of 
the  notice  of  abandonment  entitled  him.  It  was  held  that  he 
was  entitled  to  reeo?er  ooe-^hteenth  of  her  Talue — i.e.,  the 
proportion  which  5001.  bore  to  9,000?.-4ee8  the  20  per  cent, 
which  her  owners  had  spent  on  repairs.  It  was  impossible  in 
this  case  to  constitute  him  the  actual  owner  of  any  part  ol 
the  vessel,  inasmuch  as  her  own^  had  recently  mortgaged 
her  to  an  extent  exceeding  her  value  (s) . 

Whedier  the  consignee  of  a  bill  of  lading  has  a  right  ta  consignee  oi 
make  abandonment  of  the  goods  depends  on  the  question  of  ladingr. 
whether  the  possession  of  the  bill  of  lading  gives  him  a  right 
to  absolute  and  unconditional  possession  of  the  goods.  In 
several  indeed,  kied  before  Lord  EUmborough,  which 
arose  on  the  Am^erican  embargo  of  1807,  and  in  which  it 
appears  that  the  consignees  in  England  of  the  bills  of  lading 
had  abandoned  goods  detained  by  that  embargo,  Lord  Ellen- 
borough  thought  it  might  be  difficult  to  make  out  that  they 
had  such  an  interest  as  would  entitle  them  to  abandon, 
because  they  were  to  have  no  control  over  the  goods  till  their 
afrival;  his  Loidship,  however,  gave  no  decision  on  the 
express  point,  and  the  cases  were  decided  against  the  right  of 
the  consignees  on  other  grounds  {t). 

1189.  "Notice  of  abandonment  may  be  given  in  writing,  Form  of 

mbandtonpMil. 

(r)  See  Shepherd  v.  Henderson  (1881),  7  App.  Gas.  49. 

<«)  Whitworth  V.  Sh^herd  (1883),  12  Ct.  <ftf  Sees.  (4th  Ser.)  204. 

(0  CkHiway  v.  Gray  (1809),  10  East,  536,  and  cam  Utem  etted. 
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or  by  word  of  mouth  (w),  or  partly  in  writing  and  partly  by 
word  ol  moo^,  aiid  may  be  gi^en  u  tonaM  iR^iich  indieale 
the  intention  of  tlie  assared  to  abandon  his  insured  interest 

in  the  subject-matter  insured  unconditionally  to  the  in- 
Mrer  "  (s). 

Whether  given  orally  or  bi  writing  it  is  aa  indispeBsable 

requisite  that  it  shall  communicate  unequivocally,  and  in 
plain  terms,  that  the  assured  offers  to  abandon  to  the  under- 
wiiteis  all  hia  mlateat  in  the  thing  inanred.  Lord  £Uen* 
boroitgh,  indeed,  went  so  far  as  to  say:  "  The  abandoanient 
must  be  direct  and  express,  and  I  think  the  word  '  abandon  * 
shoidd  be  need  to  make  it  effei^aal."  In  the  case  then  before 
the  Gonrt  the  broker  had  eommgniei^  te  the  milerwritera 
that  the  voyage  had  been  broken  up  by  the  capture  of  the 
ship  and  cargo,  and  requested  them  to  settle  as  for  a  total 
lees  and  to  give  directieiM  aa  to  Ihe  disposal  ol  the  ship  and 
cargo;  Lord  EUenborough*  held  tius  not  to  be  sufficient  aa 
a  notice  of  abandonment  (y). 

The  Pfivy  Oomiml^  howevw,  have  disapproved  of  this 
decision,  in  a  ease  in  whi^  the  notice  given  was  in  tl^ae 
terms:  "With  regard  to  the  'Northland,'  we  regret  to  say 
that  die  is  a  total  wreck,  and  we  have  hereby  to  give  you 
notice  that  we  shall  daim  payment  of  the  polieies  we  hold 
against  her  cargo  and  disbursements."  Counsel  for  the 
insm'ers,  with  the  express  approval  of  the  Court,  admitted 
up<«  argnment  that  this  notice  was  soffiio^t  (z). 

But  where  the  brewer  showed  the  underwriter  a  letter  from 
the  assured,  merely  stating  that  the  ship  had  been  forced 
ashm  and  a  quantity  of  sugars  damaged,  and  the  under- 
writers thereupon  desired  that  the  assured  would  do  the  best 


(u)  Parmeter  v.  Todhunter  (1808),  1  Camp.  542;  aee  also  Read  v. 
Bonhajn  (1821),  3  Brod.  &  Bing.  147.  Lord  Ellenborough  considered 
that  it  would  have  been  well  to  prevent  oral  notices  of  abandonment 
entirely,  bat  m^r^i*^  that  in  piaeliee  they  weve  lield  to  be  openAif<e. 

(x)  Mag.  Im,  Aet,  1906,  a.  62,  sob-d.  2.  See  Hall  v.  Hayman  (1911), 
17  Com,  Ow.  81. 

(f )  BMMtor  V.  Trfhuter,  suprm. 

(«>  €iiifi«  9.  Btndbay  Native  Im.  Cb.  (1869),  Ii.  B.  8  P«  C.  72. 
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he  could  for  the  damaged  property,  this  was  held  by  Ijord  M>— > 
Kenyon  to  be  an  insufficient  notice  of  abandonment  {a). 

In  a  later  cam  the  letters  of  the  captain,  a  part-owner, 
were  shown,  as  they  arrived,  by  the  otiier  part-owners  to  the 
underwriter,  and  among  them,  one  stating  his  intention  to 
ahandon,  and  that  he  had  abandoned  the  ship  and  had  sold 
lier;  and,  in  a  postscript,  adding,  "  give  the  underwriters  due 
notice  " — ^meaning,  as  the  Court  construed  it,  of  abandon- 
ment— this  was  held  to  be  sufficient  notice  of  abandon- 
ment (6). 

Where,  however,  the  owners  of  a  cargo  insured  for  a  voyage  Rnasiaa  Bnk 
from  Novorossisk,  a  port  in  the  Black  Sea,  to  England,  after  oof***"* 
the  elosing  of  the  Daidanelles  in  the  kte  European  War  and 
the  requisitioning  of  the  ship  at  Novorossidc  had  made  the 
prosecution  of  the  voyage  impossible,  telegraphed  to  the 
brokers  who  had  insured  the  cargo  for  them:  "Agreeable 
release  underwrite  from  all  risks  if  underwriters  will  pay 
difference  between  present  value  in  Novorossisk  and  insured 
value,"  and  this  telegram  was  shown  to  the  underwriters,  the 
Court  of  Appeal  h^d  that  the  telegram  was  an  offer  of  com- 
promise, and  said  that  it  was  impossible  to  hold  that  it  was 
intended  to  be  a  notice  of  abandonment  if  the  offer  was 
rejected  (c). 

1190.  Though  a  demand  for  a  total  loss  in  itsdf  does  not  BEesom^tioB 
in  this  country  operate  by  implication  as  a  notice  of  abandon-  abald^m^St 

ment,  yet  such  a  demand,  followed  by  payment  as  for  a  total  ^J^Jj"* 
loss,  is  evidence  that  an  offer  of  abandonment  has  been  made 
and  accepted  (d). 

In  the  United  States  the  Courts  have  held  that  where  the 

(a)  Thellusson  v.  Fletcher  (1793),  1  Esp.  72. 

lb)  King  V.  Walker  (1864)  (in  error),  33  L.  J.  Ex.  825,  reversing 
OB  this  point  the  judgment  below;  ibid.  167;  2  H.  &  G.  384;  8  ihid. 
209. 

(0)  Boaeian  Bank  fw  F<»*eign  Trade  v.  Exoeas  Ins.  0».,  24  Oiini. 
Cm.  ff5;  [1919]  1  K.  B.  89. 

(d)  80  Ariunild,  2nd  ed.  p,  1118,  eiting  HhihIdimi  «.  Thornton 
(1816),  HoH,  K.  P.  242,  trhkli  caae^  however,  does  not  aeem  to  lie  very 
mniati  in  pohit. 
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nalttie  ixf  tlie  trMUMWti^n  is  audi  as  to  leave  no  reasonable 
Amht  of  the  intenticm  of  ^  assofed  to  abandon,  and  of 

that  intention  being  understood  by  the  underwriters,  it 
ahali  be  implied  that  a  proper  offer  of  abandonment  has 
be^  made,  though  no  fcMrmal  notice  eim  be  proved  to  have 

been  given  {e). 

It  is  now  expressly  provided  by  the  Marine  Insurance 
Aet,  1906,  that   notice  ai  abandonmwit  may  be  waived  by 

the  insurer"  (/). 

The  notice  of  abandonment  ought  to  contain,  or  be  accom- 
panied with,  a  ahcot  statement  of  the  grounds  of  abandon- 
ment, in  orf»  that  tlie  midtfwiitm  may  determine  whether 
to  accept  it  or  not;  and  in  the  United  States  it  has  been 
held  (but  not  in  this  country)  that  the  assured  cannot  avail 
himsdf  id  mj  oto  gioonda  <rf  abandimment  than  those  so 
stated  (^). 

(•)  l!fcw,  in       St^eme  CoaH  ol  the  United  States,  a  letter  to  the 
nn^torwriien,  rv^^^^  a  gtatement  of  the  loss  and  subsequent  sale  of 
mrk  «f  ike  pMp«47,  Mi  also  a  claim  for  the  balance  of  the  amount 
iagored,  km  tiie  salvage,  was  held  to  be  a  sufficient  notioe  of  abandou- 
mmi,    F^pwo  Ina.  Co.  v.  Southgat^  '(1831),  5  Peters,  604.  So 
]Mymenifi  made  upon  a  claim  for  a  total  loss  have  been  held  there  to 
waive  all  defects  and  form  of  notice.    Wateon  v.  Ins.  Co.  of  Noirtjh 
America  (1803),  1  Binney,  R.  47.    Sec  abo  De  Farconnet  v,  Wefitfcarn 
Ins.  Co.  (1903),  122  Fed.  R.  448.    So  the  underwritew  calling  fttr 
papers  to  prove  a  total  loss  after  claim  made.  Calbwath  v.  Chracy  (1806), 
1  Wash.  C.  C.  R.  219.   See  cases  coUeeted,  2  PbilUpc^  m,  ISSa  •eq, 
(/)  Sect.  62,  sub-sect.  8.  _ 
(g)  See  Suydam  v.  Marine  Ins.  Co.  (180^7),  1  JoIuima,  B.  18, 
t«.  138,  aiidAeatti«rcMiioonertBd,2Pliillip^».1684.   It  appears, 
hmmw,  cwMdingly  dnMal  iHwIhflr  1Mb  woM  be  to  held  in  England  : 
wiA  m       gfwt  etiterim  ^  tiie  right  to  recover  as  for  a  total  lom  is 
Ike  atele  ef  the  fMpwty  at  tiie  time  ef  aetioii  brought  (or  perhaps,  now, 
«l  tte  ttee  ifim  ibe  notiee  is  given:  aee  ante,  §  1097a).   Supposing  it, 
ttM,  «»      in  such  a  state  as  to  give  a  right  to  abandon,  the  assured 
sight  recover  lor  a  total  loss,  although  the  original  ground  of  abandon- 
ment had  then  ceased  to  exist.   If,  however,  the  rule  as  above  laid  down 
in  the  United  States  only  means  that  the  grounds  stated  in  the  notice  of 
abandonment  must  at  some  time  really  have  existed,  and  that  unleae 
they  have  done  eo  the  notice  is  invaUd,  the  law  here  would,  it  l»  m- 
c«ved,  be  exactly  the  same  as  it  is  there.   This  note  is  reprodneed  from 
the  2nd  edition  of  this  work.   In  Russian  Bank  for  Foreign  Trade  v. 
Excess  Ins.  Co.,  [1918]  2  K.  B.  128,  at  p.  129,  Bailhadie,  J.,  MM 
to  have  inclined  to  tiw  new  that  a  B0«iee  of  abudouMnt  boMd  on 
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Siqvposing  a  Qotier  of  abandomnent  to  have  been  dtdy  Boot.  UM. 
given,  no  deed  of  cession  or  formal  transfer  is  necessary  to  No  deed 
enable  the  assured  to  perfect  his  abandonment  and  recover  as  J^^Steto 
f<Mr  a  total  loss.  A  valid  notice,  in  ease  it  be  accepted,  or  the  JS^^^^^^ 
hm  eo&tinae  total  down  to  the  time  of  action  brought, 
operates  in  fact  as  a  complete  transfer  of  property  {k)  at  the 
date  of  the  notice,  except  where  the  Registry  Acts  of  Shipping 
interpOBe  a  barrier,  and  evm.  then  the  roistered  owner 
becomes  immediately  trostee  for  the  underwriters  (i). 

1191.  "  Notice  of  abandonment  is  unnecessary  where,  at  the  Notice  of 

time  when  the  assured  receives  information  of  the  loss,  there  ^^o^o^®*^*; 

'  nnneoeoiaij 

would  be  no  possibility  of  benefit  to  the  insurer  if  notiee  ^^ere  theteia 
were  given  to  him  "  (/).   "  I  think,"  said  Blackburn,  J.  (k),  wl^upon 
**  it  is  from  the  nature  of  things  confined  to  cases  where  there  caS^SSHo*** 
are  some  steps  which  the  underwriters  could  take  if  they  had  "aderwritera. 

u<^oe  If  there  was  nothing  they  could  do,  no  notiee 

is  required . '  Tlie  commonest  case  where  this  doctrine  applies 
is  where  there  has  been  a  constructive  total  loss  of  ship  or  of 
oargo,  siidi  as  to  prevent  any  freight  being  earned  upon  the 
voyage  insured,  which  freight  is  thus  totally  lost.  Perhaps 
the  true  way  of  putting  tlie  case  under  these  circumstances  is 
to  say  tiiat  in  sud^  aa  event  there  is  not  merely  a  constructive 
but  an  absolute  total  loss  of  freight,  and  this  seems  to  have 

wrong  grounds  might  be  valid,  if  good  grounds  existed  for  givinrf  u 
notice.  Nevertheless,  the  present  editors  submit  that  a  notice  of  aban- 
donment based  solely  on  a  loss  alleged  to  have  been  oeeasioned  by  one 
peril  woaW  not  eapport  a  claim  for  a  loss  due  to  a  peril  of  an  entirely 
diteent  mitan.  See  also  anU,  §  1094. 
(A)  See,  however,  §  infra, 

(0  Ct.  the  Merchant  Shipping  Act,  18»4,  s.  34,  and  per  Lord  Truro  in 
Seot^  Mar.  Ins.  CSo.  v.  Tomer  (18M),  1  Macq.  H.  L.  C^g.  842. 
(;■)  Mar.  Ins.  Act,  1906,  8.  62,  auh-s.  7. 

(k)  In  Rankin  v.  Potter  (1873),  L.  B.  6  H.  L.  at  p.  124.  See  alao 
per  Lord  Chelmsford  at  p.  155;  and  Trinder  &  Co.  t?.  Thanes,  &e.  Ins. 
Co.,  [1898]  2  Q.  B.  at  p.  131.  In  the  latter  ease  tlie  somewhat  stricter 
rule  laid  down  by  Brett,  L.  J.,  in  Kaltenbach  r.  Mackenzie  (3  C.  P.  D. 
at  p.  475),  is  reconciled  with  the  rule  elsewhere  laid  down  by  denying 
it«  applicability  to  cases  of  constrnctive  total  loss  of  freight:  per 
Smith,  L.  J.,  at  p.  132. 
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mmL  list.  \mm  the  vkw  id  J.  (I).   But  wliether  we  prefer  to 

resrard  it  as  a  case  of  absolute  or  of  ooostruotive  total  loe»» 
it  is  clear  that  the  real  reason  why  no  abandonment  is  neces- 
sary is  because  the  notioe  of  abiuidoaiiient  would  iu  such  a 
ease  be  merely  a  vain  and  iis^ess  form. 

Consequently,  where  a  ship  was  chartered  in  tliis  country 
to  Imng  home  a  cai^  from  Calcutta  to  London,  and  a  policy 
was  effected  on  that  homeward  freight  but  to  cover  the  oat- 
ward  voyage  from  Clyde  to  New  Zealand  and  thirty  days 
after  arrival  thete,  and  a  constructive  total  loss  of  ship 
occurred  during  the  curremey  of  that  policy,  as  the  owner  was 
not  bound  in  these  circumstances  to  repair  his  ship  and  did 
not  do  so,  there  was  a  total  loss  of  the  homeward  freight  and 
nothing  to  afaandim,  so  that  notice  of  abandonment  would 
have  been  unmeaning  and  was  hdd  unneeessary  (m).  So,  if 
the  assured  learn  at  the  same  time  of  the  damage  to  ship  or 
goods  and  their  jnati^ble  sale,  there  is  then  nothing 
which  he  can  abandon  and  a  notice  is  unnecessary  (w). 

On  the  contrary,  abandonment  nmst  be  resorted  \o  and 
notice  thereof  must  be  givmi  if  there  be  anything  to  abaudou, 
"  as,  for  instance,  in  the  case  of  freight  where  the  cargo  is 
already  on  board,  and  the  shipo\Mier  would  have  the  right  of 
sending  it  on  to  its  destination  in  another  ship  and  so  earning 
freight"  (o). 

Notice  of  It  has  been  decided  that  upon  a  constructive  total  loss  of 

J^notbT*  ship  no  notice  of  abandonment  need  be  given  by  the  original 
^^l^l""       undOTwritas  to  imderwikm  on  a  poUcy  of  re-insurance  (p). 

And  it  is  now  expressly  provided  that  "  where  an  insurer  has 

re-insured  his  risk,  no  notice  of  abandonment  need  be  given 

(|).L.  R.  6  H.  L.  at  p.  102. 

Rankin  v.  Potter,  mprn. 
00  Farnworth   r.  Hyde  (1866),  18  C.  B.   N.  S.   835;   Rxmx  />. 
Salvador  (1836),  3  Bing.  N.  C.  266;  Mullett  v.  Shedden  (1811),  13 
,  East,  304;  Mellish  v.  Andrews  (1812),  15  Ea^,  15. 

(o)  Per  Cockburn,  C.  J.,  in  Potter  r.  Rankin  (1870)  (coram  Ex.  Ch.), 
L.  R.  5  C.  P.  341,  371;  and  per  Brett,  J.,  L.  R.  6  H.  L.  at  p.  102. 
(p)  Uzielli  &  Co.  r.  Boston  Marine  Ins.  Co.  (1884),  16  Q.  B.  D.  11> 
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by  him  "  (q).   The  reason  for  this,  as  giiren  by  Phillips  (r),  9mL  1S9I. 
is  that  the  re-assurod  has  nothing  to  abandon  until  and  unless 
he  accepts  the  abandonment  of  the  assured,  and  to  compel  him 
in  all  cases  to  do  so  would  be  to  the  disadvantage,  and  not  to 
the  advantage,  of  the  re-insurer. 

1192.  As  the  effect  of  a  valid  notice  of  abandonment  is  to  Time  within 
give  the  underwriters  a  title  to  the  abandoned  property  (or  notioeol 
jalvage);  and  as  the  ultimate  value  of  such  property  may  be  ^^^^"*"* 
-considerably  affected  by  the  promptitude  with  which  measures  gi^M- 
-aro  taken  to  effect  either  its  sale  or  recovery,  it  is  obviously 
just  that  the  assured,  if  he  means  to  abandon,  and  thereby 
throw  upon  the  nnd^rwritm  the  ownership  of  the  thing 
insured,  should  give  them  notice  of  his  intention  to  do  so 
within  a  reasonable  time  after  receiving  intelligence  of  the 
loss,  in  order  that  they  may  take  immediate  steps  for  turning 
the  property  thus  cast  upon  their  hands  to  the  best  account  (s) . 
The  Marine  Insurance  Act,  1906  (i),  provides  that  "  notice  of 
4ibandonment  must  be  giv^  with  reasonable  diJigenoe  (if) 
aft^  the  receipt  of  reliable  information  of  the  loss,  but  where 
the  information  is  of  a  doubtful  character  the  assured  is 
•entitled  to  a  reasonable  time  to  make  inquiry.** 

The  great  practical  difficulty  has  been  to  lay  down  any 
rule  as  to  the  time  which  the  assured  shall  be  allowed  for 
making  his  own  mind  whether  he  will  abandon  or  not. 
The  Cases,  in  fact,  show  that  there  is  no  fixed  rule  in  this  Then  is 
country  on  this  subject,  but  that  what  shall  be  considered  "*>^hwdral«. 
reasonable  time  for  this  purpose  must  depend,  in  some  degree, 
upon  the  eextainty  id  the  news  of  the  disaster,  and  upon  the 
nature  of  the  casualty  itself. 

(q)  Mar.  Ins.  Act,  1906,  s.  62,  sub-9.  9. 

(/)  Ins.  vol.  ii.  s.  1506.  See  also  Western  Ass.  Co.  of  Toronto  v. 
Poole,  [1903]  1  K.  B.  at  p.  385,  per  Bigham,  J.  The  reasons  for  the 
rule,  however,  do  not  appear  to  be  very  satisfactory. 

(0  Per  Lord  Abinger  in  Roux  v.  Salvador  (1836),  3  Bing.  N.  C.  281. 

(0  Sect.  62,  sub-aect.  8. 

(it)  See  sect.  88.  • 
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•Mi.  Ilta.  First:  If  the  intelligence  is  certain,  and  the  disaster  one 
„_  ^  capture,  amrt,  or  detention,  whieh  is  manifestly* 

i^^^fST  2^'  ^"'"'^  f^^^'^^'  *  constructive  total  loss  as  long  as  it  continues, 
tobT^v^*  though  the  time  it  may  continue  is  uncertain,  the  assured 
i— ii&lilir.  oug^  to  give  of  ahandowraent  imsiediately  upon 

receipt  of  the  intelligenoe. 
K doubtful.        Secondly:   Tf,  on  the  other  hand,  the  information  be 
IwiliM       doubtful,  or  the  oasualty  of  such  a  description  that  it  does 
not  neeenuily,  aad  per  «e,  give  a  right  to  abandon— as  in 
the  case  of  the  stranding  or  partial  wreck  of  the  ship,  or  the 
damage  done  by  sea-water  to  perishable  goods — the  assured 
may  wak  a  Msooaye  time  for  more  accurate  inf <Hrmation  as 
to  the  nature  of  the  loss,  or  the  actual  extent  of  the  damage. 
Only  iu  order      For  these  two  purposes  alone  can  any  delay  be  allowed 
l^te^anoeor  him:  lie  Bwy  not  dday  in  order  to  observe  the  state  of  tho 
JS'^of  maAete  (x);  f«  any  p«^t  wWc^  naay  i^imately  be  made 
deUybe ^  ^^^^        ought,  in  justice,  to  belong  to  the  underwriters: 
Allowed.        neither  can  he  lie  by  and  treat  the  loss  as  an  average  loss, 
mtil  tiie  tmmry     tbe  inopefty  beemnes  hopdess  (y),  and 
then  give  notice  of  abandonment;  for  the  underwriterB  are  of 
right  entitled  to  all  those  chances  of  recovery,  which  might 
arue  ham  tiie  ^asdieat  and  most  immediate  endeavours  for 
that  purpose;  in  fwt,  m  <iie  wofds  of  Lewd  Kwiywi,  he  must 
"  make  his  election  speedily  whether  he  will  abandon  or  not, 
and  so  put  the  underwriters  in  a  situation  to  do  all  that  is 
neeessary  &r  ^  preservation  of  the  property,  whether  sold 
or  unsold  "  (z). 

Election  Where  the  owners  of  a  ship,  lying  sea-damaged  in  a  foreign 

.  to  claim  a 


^^lo^k  poft,  km  OM  clMftsd  to  treat  the  kMS as  partial,  they  canno 
afterwards  turn  it  into  a  total  loss,  by  v»tne  d  a  notioe  of 

abandonment,  merely  because  they  find  on  the  ship's  arrival 


(a?)  Gernon  v.  Royal  Exch.  Ass.  (1815),  6  Taunt,  at  p.  387;  Kalten- 
bach  V.  Mackenzie  (1878),  3  C.  P.  D.  at  p.  480,  per  Ootton,  L.  J. 

(v)  This  is  Arnoiild*8  text;  but  when  the  recovery  beeomee  lu^elesi, 
the  loss,  it  is  aubmitfced,  beoomes  an  aetaal  lew.  See  UMk  v. 
Andrews,  pogt,  §  IIH. 

(•)  la  ABweed  p.  HoMkdl  a^W),  1  ^'  StriafMr  v. 

lagiMi,  *e.  ta.  Cb.  (mi),     B.  4  Q.  B.  •?«;  »  m. 
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that  the  cost  of  her  repairs  is  more  than  she  will  fetch  in  the 
market  (a). 

Of  course,  if  the  assured  is  not  proved  to  have  had  intel- 
ligence of  the  loss  until  nothing  is  left  to  abandon,  no  defence 
founded  on  his  nol  having  giy^  notice  of  abandonment  at 
all,  or  in  due  time,  cw  be  a  bar  to  his  claim  for  a  total 

loss  (6). 

1193.  First:  where,  in  the  case  of  an  insurance  on  perish-  Undue  delay 
able  goods,  "free  of  average,"  the  ship  was  compelled  to  IJ**®'**^**^ 
put  baek  in  distress,  and,  after  two  surveys,  was  condemned 
as  irreparable:  Lord  EUenborough  held,  that  a  notice  of 
abandonment  not  given  to  the  underwriteirs  till  live  days 
after  the  assured  knew  of  the  o<mdemnation  of  the  shipi  waa 
too  late  (c) . 

So  where,  in  an  insurance  on  ship,  a  delay  of  sixteen  or 
seventeen  days  elapsed  after  the  result  of  a  final  survey  was 
known,  before  noti^  was  given,  such  notice  was  held  too 
late  (d). 

In  order,  however,  to  constitute  laches  on  the  part  of  the 
aasured,  he  must  have  had  full  means  of  being  informed  of 
the  real  state  of  the  loss,  at  the  time  when  it  is  ocmtended  that 
he  ought  to  have  given  notice  of  abandonment.  Hence,  where 
the  owner  of  an  £ast  Indian  ship,  which  had  be^  sold  as 
irreparable  at  Gakmtta,  gave  notice  of  abandonm^  three 
days  after  he  had  received  the  first  accurate  information  of 
the  loss,  that  was  held  suiticient,  although  it  appeared  that  the 
captain  of  the  ship  had  arrived  in  London,  whm  the  owner 
resided,  ten  days  previously,  and  probably  might,  but  was  not 
proved  to,  have  communicated  to  the  owner  on  his  arrival, 
the  facts  of  the  loai  (e). 

,  (a)  Fleming  v.  Smith  (1848),  1  H.  L.  Cas.  514. 

ib)  Abel  V.  Pott8  (1800),  3  Esp.  242;  Rankin  v.  F^ttHi||B>  ^'  »• 
6  H.  L.  83;  Mar.  Ins.  Act,  1906,  s.  62,  sub-s.  7. 

(c)  Hunt  V.  Royal  Exch.  Ass.  Co.  (1816),  5  M.  &  S.  47. 

(d)  Aldridge  v.  Bell  (1816),  1  Stark.  498.    See  also  Russian  Bank 
for  Foreign  Trade  v.  Excess  Ins.  Co.,  [1918]  2  K.  B.  12.3,  129,  131. 

(e)  Read  v.  Bonhani  (1821),  3  Brod.  &  Bing.  147.  It  is  the  view, 
however,  of  the  editors  that  in  cases  of  justifiable  sales  no  notice  of 
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Wmi^  1194.  Lord  KU^boroiigli  mad  the  Court  of  King's  Beach. 

held,  in  two  successive  cases,  that  where  the  ground  of 
abandonment  was  the  ship's  seizure  and  detention,  the  asbured 
was  bound  to  give  Botioe  imoiediately  on  hrst  receiving 
inlelligenoe  of  the  seinire  and  detention  (/). 

Tlius,  where  a  ship  and  carj^o  were  seized  in  a  foreign  port^ 
on  the  7th  of  Deeembw,  1810,  and  the  assured  first  heard  of 
the  seizure  on  the  8th  of  January,  1811,  b»t  did  not  give 
notice  of  abandonment  till  nine  days  after — Lord  Ellen- 
borough  thought  that  the  notice  was  given  too  late  to  entitle 
the  aseored  to  reeov^r  for  a  eonstmetive  total  loaa,  but  as  the 
cargo,  in  which  alone  the  assured  was  interested,  was  finally 
condemned  on  the  30th  of  April,  the  Court  subsequently  held 
that  the  assured  eoaid  recover  for  an  aetual  total  loss  (g), 

Fleming  r.         A  ship  having  been  compelled  by  sea-damage  in  May,. 

1842,  to  put  into  Mauritius  to  refit,  the  master  ^^  rote  to  his 
owners,  telling  them  of  the  damage  sostalned,  of  the  neeesnty 
for  extensive  repairs,  of  his  intention  to  borrow  money  on 
bottomry^  and  of  the  sum  required  for  that  purpose. 
These  letters  wm  received  at  int^ab  between  September 
and  December,  1842.  The  owners  wrote  in  answ^  to  4;he 
master,  approving  of  the  course  he  proposed  to  take.  On 
the  27th  of  March,  .1843,  the  ship  arrived,  and  a\  as  at  first 
taken  possession  of  on  behalf  of  the  owners.  It  being  soon 
found,  however,  that  the  cost  of  repairs  would  much  exceed 
her  market  value,  the  owners  abandoned  her  on  the  iiOth  of 
March.  It  was  held,  that  under  the  circumstaooes  this 
abandonment  was  too  late  {h) . 

A  ship  at  the  port  of  Saigon  had  become  a  constructive 
total  kM,  and  one  of  her  owners  residing  at  Singapore,  and 
adequate  authority  to  abandon,  received  oortain 

abandonment  is  nocesaary.  See  ahU,  §  1112,  and  Mar.  Ins.  Act,  190^ 
8.  62,  sub-s.  7.  f 

(/)  Mullett  r.  Shedden  U»ll),  13  East,  304;  Mellish  v.  Andrews 
(1812),  15  East.  13. 

(ff)  Mellish  V.  Andrews  (1812;,  15  East,  13. 

(A)  Fleming  r.  Smith  (,1818),  1  H.  L.  Cw.  514. 
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intelligence  of  the  ship's  condition  on  the  7th  February;  S*ct.  119^ 
after  that  date  he  ordered  the  master  to  have  her  sold,  with- 
out, however,  any  immediate  necessity  for  doing  so,  and  then, 
on  the  11th  March  following,  notice  of  abandonment  was 
given  to  the  und^writers  in  London;  it  was  held  that  notice 
of  abandonment  had  not  been  given  in  due  time  («). 

It  was  suggested  in  that  case  that  the  telegraph  ought  to 
have  been  used  immediately  after  the  day  on  which  the 
oondition  of  the  ship  was  definitely  known,  if  a  telegraph  to 
Europe  existed:  and  if  there  were  no  telegraph,  then  that 
notice  should  have  been  sent  by  the  next  post  {k). 

It  appears,  th^fore,  that  in  this  cojontry  the  assured 
is  bound  to  give  notice  of  abandonment  immediately  on 
first  receiving  intelligence  which  is  certain  and  definite, 
as,  for  instance,  of  capture,  detention,  or  disability,  without 
waiting  to  see  the  further  issue  of  the  casualty.  If  under 
such  circumstances  the  assured  elect  to  delay,  with  a  view  to 
the  advantage  to  be  derived  from  recovery  of  the  property 
and  the  completion  of  the  contract  of  affreightment,  he  treats 
the  loss  already  suffered  as  a  partial  loss,  and  cannot  after- 
wards, under  the  same  circumstances,  abandon  and  claim  for 
a  total  lo68. 

A  change  of  circumstances,  however,  may  revive  the  Revival  of  the 
right  of  abandonment  and  of  giving  notice  accordingly,  jjj^w!***'* 

And  there  may  be  cases  in  which  a  mere  protraction  of  time 
during  which  an  assured  is  kept  out  of  j^ossession  of  his 
property  may  amount  to  such  a  change  of  circumstances  as 
will  operate  such  a  revival. 

The  case  in  which  these  questions  were  agitated  was  this:  stringer  v. 
—The  plaintiffs,  in  1863,  had  effected  a  poUcy  with  the  ^' 
defendants  for  5,000i.  on  goods  valued  at  11,500?.,  by  the 
"  Dashing  Wave,"  from  Liverpool  to  Alatamoras:  and  during 
the  continuance  of  the  risk  the  ship  was  seized  on  the 
6th  November,  1863,  by  a  United  States  cruiser  and  carried 

(0  Kalteobach  r.  Mackensie  (1878),  3  C.  P.  D.  4S7, 
(*)  Ibid.  477,  478. 
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iMC  im.  into  N©w  Orleans,  where  the  cargo  was  libelled  in  the  Prize 
Court  as  lawful  prize.  Instead  of  abandoning,  as  they 
might  have  done,  on  hearing  of  this  casualty,  ike  pUdnt^ 
intervened  in  the  snit.  On  the  16th  June,  1864,  the  Court 
^ve  judgment  against  the  captors  and  decreed  restitution. 
On  the  Ist  July,  the  captors  appealed;  the  decree  for  restittt- 
timi  was  raspeoded;  aad  on  the  12th  ol  the  foUowing  Sep- 
t^ber,  the  plaintiffs  gave  defendants  notice  of  abandon  moat, 
which  was  not  accepted.  From  that  time  onwards,  the.  defen- 
dants were  kept  informed  by  the  plaintiffs  of  the  ev^ts  as 
they  oecorred,  and  ware  asked  in  Deoemb^,  1864,  and  again 
in  February,  1865,  to  give  bail  for  the  cargo,  as  otherwise  it 
would  be  sold.  The  plaintiffs  themselves  refused  to  give  bail, 
under  circumstanfies  affecting  the  money  cnrrmicy  of  the 
United  States  such  as  made  their  refusal  appear  to  tlie 
English  judges  not  unreasonable,  and  on  the  25th  May, 
1865,  under  an  order  of  the  Prise  Court,  the  cargo  was  sold. 
Kotice  of  abandcmment  to  the  defendants  was  thereupon 
renewed  by  the  plaintiffs,  who  forthwith  commenced  tlieir 
action  on  tho  policy.  The  judges,  both  in  the  Queen's  Bench 
and  in  the  Exdtequ^  Chamber,  appear  to  have  thought  that 
there  might  be  such  a  change  of  circumstances  affeotinfr  the 
subject  insured,  as  would  revive  the  right  to  abandon,  but 
being  of  (^inio^  that  the  plaintiffs  were  justified  by  the 
circumstances  in  not  putting  in  bail,  the  Courts  held  that 
the  sale  by  order  of  the  Prize  Court  amounted  in  law  to 
an  absolute  total  loss,  rendering  abandonment  therefore 
unnecessary  (l). 

In  the  United  United  States  the  question  appears  to  have  fre- 

quently arisen  and  to  have  been  decided,  not  only  in  cases  of 
d^ptore  and  detention,  but  in  eases  of  stranding,  submersion, 
and  ether  dkMstar,  in  favour  ci  mah  a  revival  of  the  right 

under  an  adequate  change  of  circumstances  affecting  the 
subject  insured  (m). 

(I)  Steipger  v.  Ei^lish,  ke.  Mmt.  Im.  Go.  (ISM),  L.  B.  4  Q.  B. 
m;  iMi.  S  Q.  B.  MS.  TUs  eue  is  dted  wHIi  ftjiproval  by  Bkekbnnl, 
J.,  bifoTO  tbe  Loidb  im  Banfciii  r.  Pot«er  (1071),  L.  R.  •  H.  L.  116. 
(«)  2  flrfiHpSy  Im.  «.  IMS,  1672,  1674. 
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1196  Secondly:  If  the  information  itself  be  uncertain,  or  Sect.  119«* 
the  nature  of  the  casualty  such  that  the  assured  cannot  be  if  information 
expected  to  make  up  his  mind  as  to  the  expediency  of  aban- 
donment  without  an  opportunity  of  first  ascertaining  the  J^^able 
nature  and  extent  of  the  damage,  reasonable  time  ought  to  time  allowed, 
be  allowed  him  for  that  purpose;  and  a  notice  of  abandon- 
ment will  not  be  held  too  late,  which  is  not  delayed  longer 
than  may  be  necessary  for  enabling  such  an  investigation  to 
be  made  (n). 

Thus,  where  some  time  was  necessarily  sp^t  after  the 
ship's  arrival  in  ascertaining  the  state  of  a  damaged  cargo, 
the  notice  of  abandonment  was  not  held  to  be  too  late  because 
postponed  till  aft^  such  survey  was  completed;  for,  as 
Oibbs,  C.  J.,  said,  "It  is  very  true  that  the  assured  must 
always  elect  in  the  first  instance,  whether  he  will  consider 
the  loss  as  partial,  and  take  to  the  property  himself,  or 
as  total,  and  abandon  to  the  underwriter.  This  is  the 
law  in  all  cases  where  the  assured  has  his  election,  by. 
abandoning  or  not  abandoning,  to  treat  the  loss  as  total  or 
partial.  But  it  is  equally  true  that  the  first  instance  means 
after  the  assured  has  had  a  convenient  opportunity  of 
examining  into  the  circumstances  which  render  abandonment 
expedient  or  otherwise;  because  it  is  on  tlie  result  of  that 
examination  that  he  is  to  make  up  his  mind,  whether  he  will 
abandon  or  not "  (o). 

^  1197.  But,  such  postponement  of  notice  being  for  the  sake  xhe  assured 
of  investigating  the  real  state  of  the  damaged  property,  ^^^^^^^ 
the  right  to  delay  ceases  upon  the  accomplishment  of  that  ascertMn 

1  •    ,  /  N  whether 
object  (p).  it  will  be 

"Let  it  not  be  supposed,"  says  Gibbs,  C.  J.,  'Uhat  I  ^^^^ 

accede  to  the  proposition  that  the  assured  may  use  this 

-    .     _  or  not. 

latitude  as  an  opportunity  to  judge  of  the  state  of  the 

in)  See  the  observations  of  the  Privy  Council  in  Ourrie  «?.  Bombay 
Ifftdve  IiM.  Oo.  (1869),  L.  R.  8  P.  C.  7!>. 

(o)  OenMm  v.  Royal  Exeh.  Ass.  Co.  (1815),  6  Taant.  3S3. 

{p)  Ftf  DalfaM,  C.  J,,  in  Hudson  v.  Harrison  (1881),  3  Brod.  & 
Bing.  106.  . 
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9m%.  my.  markets,  and,  as  the  markets  fail  or  rise,  to  eiect  whether  he 
will  abftBdun  or  not  abancUm.    He  has  no  ligik  to  govern 

his  conduct  by  anv  such  rule:  the  onlv  examination  he  niav 
make  is  into  the  actual  state  of  the  cargo,  to  ascertain  what 
is  the  diegiee  of  damage,  without  lefefenee  to  the  state  of 
the  .niarketo  *'  {q) . 

Thus,  wiiere  the  assured  on  goods,  upon  hearing  tliat  they 
had  been  sold  under  a  Vice- Admiralty  decree  abroad,  for 
the  ben^t  of  whom  it  might  ooiioem,  immediatdy  aent  out 
powers  of  attorney  to  remit  the  proceeds  home;  but  four 
mouths  afterwai'ds,  Hnding  the  sales  less  productive  than  he 
eKpeeled,  gave  notice  of  abandonment:  this  notice  was  held 
too  late  (r). 

So,  where  tlie  proceeds  of  goods  were  received  by  a  person: 
to  whom  for  three  years  the  aarared  continued  to  look  for 
paym^t,  wiOioiit  giving  any  notice  of  abandonment,  and 
then  onlv  o^ave  such  notice  when  tliev  ascertained  that 
the  party  to  whom  they  had  so  given  credit  had  become- 
inadvent:  this  nolioe  was  hM  too  kle 

So,  where  a  ship  laden  with  wheat  was  partially  sunk,  and 
the  assured,  instead  of  abandoning  immediately  on  receiving 
this  intellig^oe,  first  employed  themselves  for  nearly  a  month, 
after  tlie  loss  in  gettii^  oat  the  wheat  on  tiimr  own  acoount, 
and  then,  when  nearly  the  wliole  of  it  was  got  out,  on 
finding  it  more  damaged  than  they  expected,  gave  notice  of 
abandonm^it,  Loid  £llenborough  and  the  whole  Court  held 
the  notice  too  late  (t). 

Upon  the  same  principle,  where  the  voyage  is  delayed  or 

(f)  Gmon  r.  Royal  Exch.  Ass.  Co.  (1815),  6  Taunt.  387.  The  rule 
it  tiie  same  in  the  United  Staleft:  Li?€fSMNr»  v.  NevlNuyport  Marine 

Co.  (1804).  1  Mass.  281. 

0)  Allwood  r.  Ilenckell  (1795;.  1  Park,  399.  Lord  Kenyon  inclined 
to  think  tliat  an  abandonment  was  neoeasary  in  thid  case,  just  if  the 
property  had  not  been  oold. 

(m)  Mitchell  V.  Edie  (1787),  1  T.  li.  608,  as  explained  by  J^rd 
Abinger  in  Roux  r.  Salvador  (1836),  3  Bing.  N.  C.  at  pp.  288—290; 
Saunders  v.  Baring  (1876),  34  L.  T.  419. 

(0  Anderm  r.  Eoyul  Ezeh.  Am.  Co.  (180ft),  7  East,  38;  aad  tm^ 
Fkming  v.  Smith  (1848),  1  H.  L.  Cas.  ftl4. 


Skct.  1197. 


or 
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hrokoii  up,  but  tlie  property  saved,  the  owner  must  give  notice 
of  abandomnent  in  the  first  ia»taiice,  and  cannot  first  wait  to 
see  whether  he  can  prosecute  the  adventure,  and  then  elect  to 
abandon  wlien  he  finds  that  he  cannot.  Hence,  wlu^re  a  ship 
in  which  oil  had  hem  insured  from  New  York  to  Havre  was 
carried  into  a  British  port  and  kept  there  till  Havre  was 
declared  bv  the  British  Go\ernment  in  a  state  of  blockade, 
a  notice  of  abandonment  was  held  too  late  which  was  not 
given  till  five  weeks  after  the  notification  of  the  blockade, 
"  the  latest  event,"  Lord  Ellenborough  said,  to  which  the 
loss  "  that  gave  the  right  to  abandon,  is  capable  of  being 
referred  "  (i*). 

1198.  A  question  of  a  very  mixed  description  arose  out  of  Effect  of 
the  facts  respecting  the  "Sir  W.  Eyre"  (x).  On  her  way  defa^t  of 
from  Greenock  to  Dunedin  in  Ne\\  Zealand,  she  grounded 
at  Blufi'  Harbour,  and  was  got  off  after  a  time,  not  without 
difficulty,  and,  it  was  feared,  considerable  damage.  She  then 
proceeded  to  Dunedin,  where,  as  the  extent  of  her  injuries 
could  not  there  be  ascertained,  she  was  temporarily  repaired, 
and  wouM  ^leupim  have  prosecuted  her  voyage  to  Calcutta, 
had  not  the  master  been  without  funds  to  meet  his  expenses 
amounting  to  1,000Z.  at  Dunedin.  Quite  half  of  that  amount 
was  owing  to  default  of  the  owner  or  master  under  the 
Passenger  Acts.  The  ship,  after  being  detained  for  nine 
months  waiting  for  remittances  from  Europe,  at  length  sailed 
for  Calcutta.  Upon  her  arrival  there  her  injuries  were  ascer- 
tained to  be  such  that  the  master  was  entirely  justified  in 
giving  notice  of  abandonment  to  the  underwriters.  The 
question  was  whether  such  notice  was  given  in  time. 

Willes,  J.,  in  delivering  the  judgment  of  the  Court  of 
Common  Pleas,  says,  We  admit  that  this  is  not  a  question 
of  hours  or  even  of  days,  but  whether  there  was  substantial 
delay  out  of  the  ordinary  course  of  maritime  affairs.  We  do 
not  go  on  the  mere  lapse  of  time;  we  must  look  for  something 


(ti)  Barkof  v,  Blakes  (1808),  9  Mmt,  283. 
(or)  Pott^  V.  Campbell  (1808),  16       R.  m 
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•  ffliofe  si^bflltalii^  otder  to  see  wk^lier  the  delay  will 
-excuse  the  underwriters.  I  think  the  argument  may  very 
well  be  stated  as  one  which  recommends  itself  by  its  equity, 
timt  not  only  idl  the  roMonable  UModents  of  mtthtime  adven- 
ture may  be  taken  into  aooonnt  in  determining  the  question 
of  what  is  reasonable  time,  but  also  that  you  may,  in  cii^ch 
particular  case  against  the  underwriters,  take  into  aoooiint  all 
the  conseqnraiees  tliat  flow  fswk  the  damage  upon  whidi  the 
question  arises.  .  .  .  She  was  detained  at  Dunedin  for  nine 
mouths,  in  respect  of  disbursements  of  upwards  of  1,0002., 
only  one-half  of  which  ,  is  imputed  to  ibe  aoooaat  of  the 
underwriters;  of  the  rest  a  great  proportion  was  to  be  traced 
to  tin.'  default  of  the  o>\  ner  or  master;  for  example,  penalties 
for  breaches  of  the  Rngliah  Act,  peroentage  of  passage  money 
oidered  to  be  retmned,  and  the  like.  The  deky.was  iw  the 
want  of  money  to  meet  these  disbursements.  It  seems  im- 
possible to  arrive  safely  at  the  conclusion  that  the  ship  would 
have  been  detaiaed  nine  moiitbs  in  New  Zealand  if  she  had 
only  been  bnrthened  with  her  ordinary  expenses  and  the 
expenses  caused  by  the  damage.  But  for  the  expenses 
inconped  by  d^ult  of  her  owner  or  master  she  would  {mto- 
baUy  have  sailed  f«r  Galcntla  montiis  befofe."  On  these 
eonsjiderations  the  Court  held  that  the  notice  of  abandonment 
given  after  her  arrival  at  Calcutta  and  the  ascertainment 
tliere  of  her  injniies,  eame  too  late  (y). 

IMerwriters  1199.  The  law  of  England  agrees  with  that  of  France  and 
withdraw  the  United  States  in  holding  that  where  notice  of  abandon- 
^SSLT""  -««t  k  accepted  tbe  ,a«d««»ent  is  i«ev«*bb.  The 
■iMtloiinnit  acceptance  of  the  notice  conclusively  admits  liability  for  the 

loss  and  the  sufficiency  of  the  notice"  {z), 

Bffeci«f.         Thus,  in  Smith  v.  Bobertson,  the  bicker  gave  notice  of 

'*     abandonment  to  the  underwriters,  on  the  19th  of  October, 

(^)  Accord,  per  Blackburn.  J.,  as  to  tbi»  eMM»  in  Bunlrilii  v.  Potter 
(1873),  L.  R.  6  H.  L.  117,  119,  123. 

(r)  3Iar.  Ida.  Act,  1906,  s.  62.  mh-<.  6.    Araould  added  (2nd  ed. 
p.  1172)  "  onlasa  made  under  a  mktake  of  fact." 
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tho  day  after  receiving  intelligence  of  the  }5hip'!5  capture:  I  lie  Soct. 
underwriters,  on  the  24th,  notified  to  the  broker  that  they 
were  satisfied/'  On  the  same  evening  advice  was  received  of 
the  ship's  recapture,  and  j^hortly  afterwards  she  was  brought 
into  port,  where  she  discharged  her  cargo  and  earned  freight. 
hord  £hion  held  that  the  underwriters  were  bound  by  their 
acceptance,  and  *  could  not  be  allowed  to  say  that  the  loss 
was  not  total,  after  they  had  admitted  that  it  was,  and 
acquiesced  in  the  abandonment  as  for  a  total  loss  "  (a). 

As,  therefore,  an  acceptance  by  the  underwriters  has  these  What 
important  effects,  it  is  desirable  to  ascertain  what  acts  on  their 
part  will  constitute  an  acceptance.  In  England  there  is  no 
established  form  in  which  it  must  be  conveyed.  "  The 
acceptance  of  an  abandonment  must  be  either  express  or 
implied  from  the  conduct  of  the  insurer.  The  mere  silence 
of  the  insurer  after  notice  is  not  an  acceptance  "  (6). 

1200.  The  question  whether  an  abandonment  has  been 
accepted  is  primarily  a  question  of  fact.  But  the  eireuai- 
stanoes  of  the  case  may  be  such  that  a  jurj^  may  be  properly 
told,  as  a  matter  of  law,  that  if  tlie^^  think  the  underwriters 
have  done  certain  acts  which  are  consistent  onlv  with  their 
having  accepted  the  abandonment,  then  they  ought  to  find 
that  the  abandonment  has  been  accepted.  And  further, 
although  they  may  not  really  have  accepted  the  abandonment, 
they  may  have  so  acted  that  a  judge  may  very  properly  tell 
a  jury  that,  having  acted  in  a  certain  way,  and  having 
thereby  altered  the  rights,  the  condition,  and  the  interests  of 
the  owner,  ^et  in  point  of  law  the\  ought  to  be  dealt  with  as 
if  they  had  accepted  it  (c)  .   In  the  language  of  the  Marine 

(a)  Smith  v.  Bobwiadii  (1814),  2  Bov,  474;  ne^m/tK/jLi^ti  v. 
HaniMn  (1821),  3  Bvod.  «c  Mag,  158.   Tiio  elieofc  ^fj/ffj^fmom 
is  W€U  eocpreesed  by  Boulajr-Bufy:— Par  lear  aeoeptatioa  volontaire  il 
s'eet  fait  un  pacta  enke  les  parties  qm  a  tout  ieniiin^.*'  4  Bonkr-P^ty 
Droit  C2om.  380. 

(b)  Mar.  Ins.  Aet,  1986,  s.  82,  ffuli^. 

(«)  P«r  Loid  PensMiee  in  Shepherd  v.  Henderson  (1881),  7  App.  Cas. 
at  p.  84.   See  ante,  §  11»0,  n.  (<?). 
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Insurance  Aot,  1906  (d),  acceptance  of  the  abandonment  will 

in  such  a  case  be  implied  from  their  conduct. 

Acquiescence  The  evidence  oug^t  distinctly  to  show  their  acquiescence. 
donmeatmuAt  Thtts  where,  on  being  informed  of  the  loss,  th^  merely 


»ct»  withoul 
word  or 


requested  that  the  assured  would  do  the  best  they  could  with 
the  damaged  property,  this  was  held  not  to  amount  to  an 
acoeptance  (e). 

Acc-e|giUiioe  On  the  other  hand,  wliere  the  insurers,  upon  notice  of 
^erredfrom  abandonment  received  by  them,  took  possession  of  the 
wrecked  vessel,  brought  her  away,  did  repairs  upon  her, 
and  kept  her  in  their  possession  for  some  time  until  she 
was  sold  under  a  claim  of  salvage,  this  was  held  to  be  clear 
evidence  of  acceptance  of  the  abandimment,  whereby  they 
had  waived  a  breach  of  warranty  and  made  themselves  liable 
for  the  loss  (/).  In  short,  whenever  the  underwriters,  after 
receiving  notioe  ol  abandonm^t,  do  any  act  in  consequence 
thereof  which  could  be  jiuitified  only  under  a  right  dmved 
from  it,  and  without  giving  any  notice  of  their  object,  such 
act  has  been  held  in  the  United  States,  and  it  seems  would 
be  heM  in  this  emmtry,  to  be  itsdf  deciiuve  evid^ee  of  am 
acceptance  (g),  or  at  least  of  an  estoppel  to  the  sione  effect. 


does  not  1201.  At  one  time  it  was  thought  to  be  the  duty  of  the 

amount  to  an  underwriter,  if  he  refused  to  accept  the  abandonment,  to 
signify  his  refusal  to  the  assured.   Lord  Mdon,  in  l^mth  v, 

Robertson,  seemed  to  consider  that,  as  the  assured  was  bound 
to  make  his  election  at  once  to  abandon,  there  might  be  "  a 
oorrespmiding  oUigation"  on  the  part  of  the  underwriter 


(dy  S.  62,  Mli-a.      mnte,  §  im. 
(«>  TMlwmi  r.  FletolMr  (17M),  1  Esp.  N.  P;  72. 
if)  BroTiadal  Ins.  Go.  of  Owada  p.  Lednc  (1874),  L.  B.  6  P.  C. 
224.   See  per  Lofd  PeMMwe,  Skefkhevd  r.  HtMienon  (ISSl),  7  App. 

Caa.  49,  64. 

(ff)  Per  Story,  J.,  in  Peele  v.  Merchants'  Ins.  Co.  (1822),  3  Maaon, 
27;  Cincinnati  Ins.  Co.  v.  Bakewell  (1844),  4  B.  Munrw^  Jl.  (Ken.) 
541:  cf.  Soelberg  v.  Western  Ass.  Co.  of  Toronto  (1902),  119  Fod.  II. 
23;  and  sec  cases  cited  in  2  Phillip??,  Ins.  s.  1693;  Provincial  Ins.  Co. 
of  Canada  v.  Lediio,  xuiira.  Sf^cns^  where  the  conduct  of  the  under- 
writers could  be  otherwise  justified,  cf.  Shepherd  c.  Henderson,  snpra. 
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"  to  accede  to  the  ahandonment  de  prmmnti  "  (h\  "  evid^tly  Seet.  ism. 
showing,"  says  Park,  J.,  "that  he  thought  the  underwriter 
should  say  at  the  earliest  opportunity  whether  he  will  accept 
the  abandonment  or  not "  (»). 

Accordingly,  by  the  Court  of  which  Park,  J.,  was  a  mem- 
ber, the  silence  of  the  insui-ers  for  two  months  after  receipt 
of  notice  of  abandonment  was  held  to  amount  to  acquiescence 
in  it(k). 

On  the  other  hand,  iu  America,  Story,  J.,  laid  down  the 
rule  that  underwriters  are  not  bound  to  signify  their  decision. 
"  If  they  say  and  do  nothing,  the  proper  conclusion  is  that 
they  do  not  meau  to  accept"  (Z).  And  the  Privy  Council 
recognized  this  opinion  of  Story,  J.,  as  being  the  rule  of  law 
in  this  country — ^that  the  insurers  are  not  bound  to  signify 
their  acceptance,  and  tliat  if  they  say  and  do  nothing  the 
proper  conclusion  is  that  they  do  not  mean  to  accept  (w). 
This  view,  as  we  have  seen,  has  been  adopted  in  the  Marine 
Insurance  Act,  1906,  which  declares  that  "  the  mere  silence 
of  the  insurer  after  notice  is  not  an  acceptance"  (w). 


1202.  It  appears  from  sect.  62,  sub-sect.  6,  of  the  Marine  Bevoc«tioii  of 

Insurance  Act,  1906  (o),  that  "  where  notice  of  abandonment  So^eSt 

is  accepted,  the  abandonment  and  the  acceptance  are  irre-  «r  withdrawal 

of  noooe  hw 

vocable,"  except  presumably  by  the  mutual  consent  of  the 
parties.    If  not  accepted,  the  notice  is  defeasible  either  by 

the  subsequent  restoration  of  the  property  (p),  or  by  acts  on 
the  part  of  the  assured  clearly  showing  that  he  himself  has 

(h)  In  Smitii  v.  BoberiwMi  (1814),  2  Dow,  479. 
(0  Per  Park,  J.,  in  Hadsoft  v.  Hknrison  (1821),  3  Brod.  &  Biu^,  108. 
(k)  Hudson  v.  Harrison,  supra. 

(I)  Peele  v.  MerehmiB'  Ins.  Oo.  (1K2),  3  Mason,  27,  eited  2  PMUipa, 
«.  1691. 

(m)  Provincial  Ins.  Co.  of  Canada  v.  hedue  (1874),  L.  R.  6  P.  C. 
224,  237. 

(n)  Sett.  62,  sub-sect.  5,  ante^  §  1199. 
(o)  ,lnfe,  §  1199. 

(p)  Cologan  V.  London  Ass.  Co.  (1816),  5  M.  &  S.  U7.  Sucli  re- 
storation must  be  before  action  brought.  Ruys  Royal  Exchange  Co., 
11897]  2  Q.  B.  135.   See,  however,  §  1097a,  anfe. 
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JLtOti  waived  Ids  fight  to  insist  <»i  it,  by  treating  tbe  loss  as  fwrttal 
and  not  total. 

It  must,  however,  be  carefully  borne  in  mind  that  no  acts 

of 

will  i>«  done  by  the  master,  while  ai^g  as  agent  of  both  parties  and 
for  the  benefit  of  all  ooneenMd,  in  attempting  to  recover  or 
repair  the  damaged  property  after  notice  of  abandonment 
has  been  given,  can  operate  as  such  waiver.  But  if  the 
master  appears  to  have  been  aetuig,  not  as  the  agent  of  both 
parties  and  for  the  benefit  of  all  concmied,  but  under  the 
directions  or  for  the  benefit  of  the  assured  exclusively  (q) — 
or  if  the  a^  and  interfmnoe  oi  the  assured  vfith  the  use 
and  managemait  the  sabject  insured  be  such  as  manifestly 
to  show  that  he  intended  to  act  for  his  own  interest  as  owner, 
and  not  for  the  ben^t  of  the  underwriters — there  appears 
little  doabt  ^ist  soeh  aets  and  interference  would  operate  as  a 
withdrawal  of  his  notice  of  abandonment  (r) . 

• 

1203.  No  dealings,  however,  of  the  master  or  of  the  assured 
with  the  abandoned  property  will  have  this  effect,  unless  they 
nnequivoeaUy  and  unmistakably  amount  to  acts  of  owner- 
ship (s).  Thus  where,  on  receiving  intelligence  that  their 
ship  and  cargo  had  been  carried  by  a  mutinous  crew  into 
Barbadoea,  and  that  the  govnmnent  agent  there  had  sold  the 
cargo,  but  not  the  ship,  the  assured  in  this  country  imme- 
diately gave  notice  of  abandonment,  and  then  wrote  to  the 
agent  at  Barbadoes,  directing  him  to  sell  the  ship  also,  and 
remit  the  proceeds  of  the  sale  both  of  ship  and  cargo  to 
England,  "  as  otherwise,  they  (the  assui-ed)  could  not  settle 
with  the  underwriters,"  this  w  as  held  by  Lord  Eldon  and  the 
House  of  Lords  not  to  be  a  withdrawal  of  the  previous  notice 
of  abandonment  (f). 

So  where  a  ship  was  brought  into  her  home  port  in  a  dis- 

(q)  Cf.  Fleming  v.  Smith  (1848),  1  II.  L.  C'as.  513. 

(r)  So  decided  in  the  United  States  in  Columbian  Ins.  Co.  r.  Aflhby 
(1830),  4  Peters,  S.  C.  R.  139;  see  2  Phillips,  s.  1732. 

(«)  See  Columbian  Ins.  Co.  v.  Aahbj  (1830),  4  Peters,  S.  C.  B.  at 
p.  143. 

(0  Brown  v.  Smith  (1813),  1  Dow,  Pari.  Caa.  349. 
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abled  state,  and  being  on  survey  found  irreparable,  except  IflHt. 
at  a  cost  which  would  have  exceeded  her  repaired  value,  was 
sold  bv  the  assured  after  notice  of  abandonment,  without  the 
concurrence  of  the  underwriters — ^this  seems  to  have  been 
admitted  not  to  be  a  withdrawal  of  the  abandonment  (u), 

•  So  in  the  United  States,  where  the  assured,  after  the  under- 
writers had  refused  to  accept  a  notice  of  abandonment  made 
on  good  grounds,  sold  the  ship  under  circumstances  that 
justified  the  sale,  not  for  his  own  benefit  but  for  that  of  all  . 
concerned,  this  was  held  not  to  amount  to  a  withdrawal  of  his 
notice  (a*).  Where,  on  the  contrary,  he  sold  her  for  his  own 
benefit,  this  was  considered  as  a  clear  case  of  withdrawal  (y) ; 
so  where  he  bought  her  in  at  the  sale  and  then  despatched  her 
on  another  voyage  (z).  In  one  American  case,  Story,  J., 
laid  it  down  that  if  the  assured,  after  notice  of  abandonment, 
were  to  proceed  to  repair  t^e  ship  without  consulting  the 
underwriters,  that  would  be  a  withdrawal  of  the  notice;  for 
the  reasonable  inference  would  be  that  the  assured  in  such 
case  was  repairing  her  for  his  own  benefit  (a).  The  same 
point  was  decided  in  the  Supreme  Court  of  Error  in  New 
York,  where  a  master,  acting  as  agent  for  the  owners,  re- 
paired at  the  Isle  of  France  a  ship,  which  had  been  aban- 
doned by  the  assured  at  New  York  on  first  hearing  of  the 
casualty  (h). 

(m)  AWen  v.  Sugrus  (1828),  Dans.  &  LI.  190,  n.  (a) ;  and  see  Stewart 
V.  Greenock  Mar.  Ins.  Co.  (1848),  2  H.  L.  Cas.  159. 

(a:)  Walden  v.  Phcenix  Ins.  Co.  (1810),  5  Johnson,  310. 

(y)  Abbott  v.  Sebor  (1802),  3  Johnson,  N.  Y.  Cas.  45;  sea  2  Phillips, 
Ids.  8.  1699. 

(z)  Ogd«ii>.  Fire  In*.  Co.  (1813),  10  Jolnuoii,  177;  and  (in  error) 
n  md,  25;  2  PhiUips,  a.  1699. 

(•)  Set  Bsele  p,  Mevclutttii'  Im.  Co.  (1822),  8  Mmou,  27. 

(6)  Diekey  «.  Amerioan  lag.  Go.,  8  Wead.  668,  cited  2  Fliillipt,  Zae. 
t.  1701.  The  kanied  aathor  adds:  "By  repuring,  the  loaa  oesMt  to 
be  a  total  one;  making  an  abandonment  and  ptoeeeding  at  the  same 
Hme  to  repair  involves  an  inconsistency,  since  by  the  abandonment  tiie 
•amred  declares  the  dhip  to  belong  to  the  underwriter,  and  by  repairing 
any  further  than  merely  to  preserve  the  ship  from  destmetion  he  makes 
it  Ms  own." 

A. — ^voL.  n.  46 
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•m*.  1904.  1204.  The  insurers  may,  in  the  opinion  of  Valin,  repair  the 
May  the  ship  notwithstanding  notice  of  abandonment,  and  compel  the 
^S^Srm^^  assiured  to  reoeiye  her  back,  pfovided  they  have  not  Toliin- 
tTdSLT  tarfly  settled  as  for  a  total  loss  and  have  aoted,  in  repairing 
abandofnnMnlf  the  ship,  under  protest  against  the  validity  of  the  abandon- 
ment (e),  Emerigon  denies  this  position  and  the  Code 
de  Commerce  sanctions  his  doctrine  (e). 

According  to  Phillips  it  appears  that  the  prevailing 
doctrine  in  the  United  States  is  against  any  such  right  of  the 
insnxer  (/),  bnt  that  in  this  respect  Massachusetts  is  an  excep- 
tion to  the  other  States  (g).  It  is  to  be  noted  that  both  in 
France  and  the  United  States  an  abandonment  validly  made 
is  indefeasible  by  subsequent  events  (h).  In  this  country  it 
B  has  been  held  by  the  House  of  Ixurds,  in  an  appeal  from  the 
Scottish  Courts  (i),  that  the  insurer  has  no  right,  by  any  sudh 
voluntary  intervention  on  his  part,  to  reduce  what  was  origin- 
ally a  total  lose  to  »  partial  one,  (m  the  ground  that  neither 
party  to  a  contract  can  by  his  own  act  or  default  defeat  die 
obligations  which  he  has  undertaken  to  fulfil. 

Effect  of  1205.  "  Where  there  is  a  valid  abandonment,  the  insurer  is 

tisenti^^^^  entitled  to  take  oyer  the  interest  of  the  assured  in  whatever 

writera  to  the  remain  of  the  subject-matter  insured,  and  all  proprietary 

salvage.  rights  incidental  thereto "  (fe).    Where  there  are  several 

(c)  2  Valin,  Com.  liv.  iii.  tit.  vi.  des  Assurances,  art.  60,  p.  144. 

(d)  Emerigon,  c.  xyU.  s.  6,  p.  231. 

(e)  Art.  385. 

If)  2  Phillips,  Ins.  s.  1706. 
(g)  Ibid.  s.  1559. 

(A)  Code  de  Com.  385;  2  Hiillips,  Ins,  s.  1705. 

(i)  Sailing  Ship    Blairmore  "  Ga.  v,  Maeredie,  [1898]  A.  O.  59S. 

Ik)  Mar.  Im.  Aet,  1906,  s.  63,  sabHi.  1.  In  orto  to  perleot  their 
l^gid  title  tlie  abandowieB  of  aidp  mati  have  reg^ard  to  tlie  piOTinoni  of 
tlw  M«rali«it  Shipj^i^  Acts:  p«r  Loid  Truro  ia  BooiUiA  Mar.  Zm. 
Go.  V.  Tomer  (1898),  1  Maeq.  H.  L.  Gas.  842. 

The  eariier  editions  of  this  work  stated  thia  rule  in  rather  a  differrat 
vaj.  For  example,  it  was  said  that  '*  abandonment  transfers  the  remains 
itf  abandoned  property  "  and  ^'  clothes  the  underwriter  witli  all  the 
rights  and  responsibilitiea  of  ownership."  It  was  pointed  out,  however, 
by  the  present  editors  in  the  seventh  edition  that  sitatements  such  as 
these  should  be  received  with  caution,  and  that  it  might  well  be  thai 
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insurers,  each  takes,  of  course,  in  proportion  to  the  amount  Sect.  1205. 

of  his  suhscription. 

This  right  6f  the  underwriters  is  retrospective,  operating  Betrospeetive 

from  the  moment  of  the  casualty  that  gave  the  right  to 

abandon,  from  which  time  they  become,  or  are  entitled  to 

be,  complete  owners  of  the  abandoned  property  so  far  as  it 

is  covered  by  the  insurance  (V). 

The  thing  insured  when  thus  transferred  by  abandonment  "  Salvage 

losses." 

to  the  underwriter  is  called  the  salvage;  and  the  losses, 
'  which  give  the  right  of  abandonment,  salvage  lossesy  or  total 

losses  with  benefit  of  salvage.  The  effect  of  abandonment  is 
not  only  to  entitle  the  underwriter  to  the  remains  of  the 
abandoned  property,  but  also  to  clothe  him  from  the  moment 
of  the  loss  with  all  the  rights  and  all  the  responsibility  of 
ownership,  entitling  him  to  prosecute  all  claims  which 
belonged  to  the  assured  as  owner  of  the  thing  insured,  and 
rendering  him  liable  for  all  just  demands  that  might  have 
been  made  against  the  assur.ed  in  the  same  capacity  (m). 

abandonmeat  per  se  merely  divests  tiie  owner  of  his  property,  without 
neoessurily  vesldiig  it  in  the  underwritera,  if  they  are  unwilling  to  accept 
it.  And,  since  the  passing  of  the  Mar.  Ins.  Act,  tiiis  seems  now  to  be 
the  true  rule.  The  point  is  dealt  with  in  §  1213,  infra.  See  2  Philliptf, 
s.  1726. 

(0  Stewart  v.  Greonock  Mar.  Ins.  Co.  (1848),  2  H.  L.  Cas.  159; 
Sea  Ina.  Co.  v.  Hadden  (1884),  13  Q.  B.  D.  at  p.  711;  The  Red  Sea, 
[1896]  P.  at  p.  24,  per  Lord  Esher,  M.  R.  This  rule  has  not  been 
applied  under  prize  law  to  insurances  of  enemy  property.  Thus,  where 
neutral  insurers  of  enemy  goods  had,  after  their  seizuixj,  settled  for  a 
constructive  total  loss  by  a  peril  encountered  before  the  seizure,  the 
Prize  Court  held  that  ike  insurers  could  not  maintain  a  daim  for  the 
release  to  ikem  of  the  goods  as  being  neutral-owned:  The  Gothland, 
[1916]  P.  289,  note. 

(m)  As  to  his  re^nslbilities,  however,  see  §  1213,  infra.  As  to  iiie 
position  when  an  enony  nnderwritnr  of  nentoftl  property  has  aeeepted 
an  abandonment  and  paid  for  a  total  loss,  see  The  Pabn  Branch,  [1916] 
P.  280;  [1919]  A.  C.  272.  In  The  Zaanland,  [1918]  P.  308,  Sir  Samuel 
Evans,  P.,  held  that  where  the  claimants  had,  after  the  seizure  and  before 
making  a  claim,  abandoned  to  their  underwriters  and  been  paid  for  a 
total  loss,  they  could  not  maintain  a  claim  for  the  release  of  the  pro- 
perty. As  to  joining  neutral  underwriters  as  claimants  in  a  proper 
ease,  see  per  Lord  Sterndale,  P.,  in  The  Dirigo,  [1919]  P.  204,  at  p.  216. 
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1908.  Upon  this  principle  it  was  deeided  m  Case  p.  DaWd- 

son  (w),  and  has  ever  since  been  the  undoubted  law  in  this 
on  ship        country,  that  if,  alter  abandonment  of  ship  during  a  voyage, 
^        ne^^oitMesB  saooeed  in  oompkting  her  voyage,  so- 

^SJJ^^f  as  to  earn  freight  (o),  such  freight  belongs  wholly  to  the 
abandonment,  underwriter  on  ship,  and  to  no  extent  either  to  the  shipowner^ 


or  to  the  imderwrite  on  freight  (p).  This  principle  waa 
oonfirmed  by  the  House  of  Lords  in  Stewart  v,  Greeno<* 

Marine  Insurance  Company  (g),  and  was  enunciated  very 
clearly  by  Lord  Esher,  M.  B.,  in  the  Court  of  Appeal,  as. 
IoIIowb: — "  Now,  what  k  ihe  ^eet  of  that "  (i.e.,  abandon- 
nient)  "as  between  the  underwriters  and  the  shipowners^ 
according  to  the  case  of  Case  v.  Davidson  and  all  the  others? 
It  seems  to  me  that  Lord  £Uenboiough  pointed  out  distinetly^ 
in  Hiat  ease  first  of  all  Hiat  ike  M.p  is  to  be  considered  as 
having"  passed  to  the  underwriters  after  the  abandonment  has 
been  accepted,  as  from  the  time  when  the  damage  occurred  to- 
hot  which  entitled  the  du|Nmnen  to  abandon  her  (r) .  From 
that  time  the  underwriter  is  entitled  to  everything  which 
that  ship,  then  being  his,  can  earn;  that  is  to  say,  that 
eta  etm  by  her  as  being  hat  owner.   That  is  what  he  is- 
entitled  to,  and  that  is  what  Lord  Mlenbmrough  has  said. 
He  is  not  entitled  to  anything  that  has  been  earned  by  the 
use  of  that  ship  before  she  was  his  ship.    Now  take  the- 
simple  caae  of  a  ship,  before  the  loss  or  damage,  having  hem 
dhartered  or  filled  with  cargo  on  bills  of  lading,  the  freight 

(n)  (1816),  5  X.  8.  79,  sfid.  hy  the  Exefaequer  Chamber,  BaricUoib 
V,  Gase  (1820),  2  Brad.    B.  f79.  See  ante,  §  1175. 

(•)  Tide  prWipki,  of  oewee,  deee  aoi  mpffy  to  a  cmb  where  tibe- 
ip^^  it  Mrned  not  by  tiie  original  Imt  by  a  nOwtttiited  diip.  Hielde 
9.  Bodocanachi  (1859),  98  I..  J.  Ek.  S78. 

(j»)  See  Mar.  Ins.  Act,  1906,  s.  63,  8ub-«.  2,  mfm,  $  1206.  Miter^ 
V^Mra  ttie  policy  provides  that  in  the  event  of  a  constructive  total  loss 
the  nndorwriter  shall  not  claim  the  freight.    In  this  case  the  freight 
is  salvage  to  the  underwriter  on  fre^^t,  if  he  pays  for  a  total  Iom: 
Coker  V.  Bolton,  [1912]  3  K.  B.  315. 

(q)  (1848),  2  H.  L.  Cas.  159. 

(r)  These  last  words  are  not  to  be  found  in  Lord  Ellenborough's  Judg- 
ment, though  the  position  which  they  involve  may  perhaps  be  implied, 
from  the  tenor  thefeof.  '    ;       t ' 
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to  be  payable  on  the  arrival  of  the  ship  and  delivery  of  the  Sact.  1306. 

.goods.  In  such  a  ease,  at  tii6  tune  of  the  hm  the  ship  has 

earned  nothing.  He  who  was  her  owner  up  to  the  time  of  the 

loss  has  earned  nothing  by  the  use  of  the  ship.   But  he  who 

is  owner  when  she  arrives  is  entitled,  as  owner,  to  receive  the 

:&eight  ;  that  is  to  say,  he  is  entitled  as  owner  by  the  delivery 

of  the  cargo  at  the  port  of  destination  to  the  freight  for  the 

use  of  the  ship  during  the  whole  voyage.   He  obtains  that 

freight  by  the  me  of  the  sUp,  and  he  obtains  it  in  virtue 

of  what  the  ship  does  when  she  arrives  at  her  destination, 

and  when  she  is  his  ship.   That  is  the  whole  of  the  law  of 

aJbandonment " 

1207.  In  the  passage  that  foUows  it  is  made  dear,  how-  limitation  of 

ever,  that  these  principles  apply  only  to  freight  which  the  j^'^^Sf** 
shipowner  would  have  been  entitled  to  receive,  if  the  ship  meiit. 
had  completed  the  voyage  without  being  abandoned.  The 
abandonees  therefore  have  no  right  to  receive  freight  paid 
or  partially  paid  in  advance  by  a  charterer,  because  this  is  A^j^ance 
earned  by  the  shipowner  whether  the  voyage  be  subsequently  ^^^^^^ 
eomj^^^d  or  iiot  (t) .  So,  too,  where  the  ship  is  under  charter- 
party  and  the  charterer  is  entitled  by  virtue  of  bills  of  lading  jj^,  ^ 
to  receive  from  consignees  a  larger  sum  than  the  charter-  ^^g^^^* 
party  freight  payable  by  him  to  the  shipowner,  the  abandonees  of  that  due 

.  under  chart®c» 

receive  only  the  charter-party  freight,  for  the  difference  party, 
between  that  and  the  amount  due  by  the  bills  of  lading 
belongs  to  the  charterers  (li).  And  from  the  charter-party 
freight  receivable  by  the  abandonees,  there  murt,  moreover, 
be  deducted  the  freight's  proportion  of  general  average  and 
particular  charges,  but  not  expenses  incurred  on  the  voyage 
prior  to  tihe  abandonment,  where  those  expenses  were  oiot 
incurred  in  respect  of  freight  alone  {x). 

m 

(«)  The  Red  Sea,  [1896]  P.  20. 

(0  Bat  they  are  entitled  to  pr0  raid  freight  actually  earned  and 
received  by  the  ahip.  London  Aw.  Oorp.  p.  WilUams  (18112),  9  TImea 
L.  R.  as,  261  (O.  A.). 

(»)  The  Bed  Sea,  [1896]  P.  at       2$,  26. 

im)  Th9  Bed  Sea,  [1895]  P.  298,  per  Bfoeo,  J. 
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••ct.  1208.      1208.  It  is  also  to  be  observed  that  the  freight  which  passes 


Not  any        io  thc  abaodoiiees  of  ship  is  oidy  freight  which  is  being 
M^ei«Md  i^riMxL  at  or  ait&c  rihe  time  when  the  low  oooaaiQiiiiig  the 
Sto«MM%**  abandonment  occurs.    For  instance,  the  cargo  on  board 
may  belong  to  the  shipowner,  in  which  case  the  abandonee 
ean  <Hily  reeover  in  respect  oi  the  actual  use      the  ship 
subsequent  to  the  time  of  loss  (y) . 
KotdamafM      And  80,  where  a  ship  was  under  charter  to  load  a  cargo  at 

for  loss  of 

freight  a  diibsequent  port,  which  she  was  disabled  by  collision  from 
'^^^l^  feaditng,  and  her  owners  leoovmd  diunages  from  the  ship  in 
fault  in  respect  not  only  of  the  loss  of  their  ship  itself,  but 
also  in  respect  of  the  loss  of  the  freight  which  they  expected 
to  earn  on  the  subsequent  Yoyage,  it  was  held  Urnt  the 
damages  awafiied  und^  the  lat4»r  head  were  receivable  by 
the  shipowner,  or  by  the  underwriters  on  freight,  and  not 
by  the  abandonees  of  ship  {z). 

The  law  e^blished  by  the  preoedUng  paragraphs  is  thus 
stated  by  the  statute  (a):  "Upon  the  abandonment  of  a 
ship,  the  insurer  thereof  is  entitled  to  any  freight  in  course 
of  being  earned,  and  wMdi  is  earned  by  her  subsequent  to 
the  casualty  causing  ike  loss,  less  the  expenses  of  earning  it 
incurred  after  the  casualty;  and,  where  the  ship  is  carrying 
the  owner's  goods,  the  insurer  is  entitled  to.  a  reasonable 
remunmtioii  i&t  the  carnage  of  thra  subsequant  to  the 
casualty  causing  the  loss." 

other  rights  1209.  Siniikirlv,  it  was  decided  that  where  underwriters 
to^e^irL«w  bad  paid  a  total  loss  m  British  ships  captured  by  the 
prop^rt^^pMB  ^P*"***"^  eatided,  as  salvage,  to  the  proceeds 

•■■dni^jo  of  Spanish  ships  captured  by  way  of  reprisals,  which  had 
been  distributed  by  the  British  Government  amongst  the 
assured  (&):  so  the  ond^rwritm  <m  freight  aie  ^tiUed,  after 

(y)  Miller  v.  Wood£Ul  (1S57),  S  E,  k,  B,  m, 
(z)  Sm  Sw  las.  Co.  r.  H^idden  (1S84),  IS  Q,  B.  D.  70S  (C.  A.). 
The  Circuit  Court  of  Appeds  heid  tiie  tntiatf  ia  Xaieii  r.  Mar.  Ins. 

Co.  (1901),  110  Fed.  R.  452. 

(«)  Mar.  Ins.  Act,  1906,  s.  63,  sub-s.  2. 

(6)  BandaU  v.  Coebnuie  (1748),  1  Ves.  98;  BlaMiwpot  v.  Da  Ooffta 
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a  total  loss  of  the  freiglit  insured,  to  the  benefit  of*  otlier  Sect.  1209. 
freight  earned,  instead  of  that  insured  (c).  So  in  the  United 
States,  where  the  assured,  before  abandonmeni,  had  a  right 
to  claim  a  general  average  contribution,  such  claim  was 
held  to  have  been  transferred  by  the  abandonment  to  the 
underwriters  ((2). 

UIO.  Of  course  the  underwriter,  by  not  accepting  the  Underwriter'ft 

Flip  lit)  to 

abandonment,  or  by  other  acts  of  the  like  kind,  may  lose  all  ^vage  may 
title  to  the  ultimate  benefit  of  salvage.   A  British  sliip  and  ^^^^^J^ 
cargo  were  captured  by  the  Brazilian  Government,  and  con-  less  fhan 

ft  totftl  loss 

demned  as  prize  for  breach  of  blockade.   The  underwriters 

who  had  insured  the  cargo  would  not  accept  an  abandonment, 
but  compromised  the  claim  for  35  per  cent.  Some  time 
afterwards  restitution  and  compensation  were  made  by  the 
Brazilian  Government,  and  in  an  action  by  the  insurers  to 
obtair  the  benefit  of  this,  the  Court  held  that  they  were  not 
entitled  to  anything  (e). 

1211.  As  the  abandonment  thus  vests  in  the  underwriter  Liabilities  of 
all  the  privileges,  so  it  throws  upon  him  all  the  liabilities  thrownupon 
of  ownership  (/) ;  for  instance,  the  liability  to  pay  salvage  ^y^^^S^SS- 
reward  to  third  parties  for  saving  the  property  and  restoring  ment. 
it  to  the  underwriters;  ^11  liens  to  which  the  property  is 
subject,  such  as  for  seamen "s  wages,  and  all  other  expenses  of 
earning  the  pending  freight  {g) :  but  as  between  the  assured 
and  the  underwriter,  the  latter  cannot  be  called  upon  to 
discharges  incumbrances  or  liens  with  which  the  property  was 

(1758),  1  Eden,  130.  But  tlieee  cases  were  explained  and  diafcingoishcd 
in  Burnand  v.  Bodoeanachi  (1882),  7  App.  Cas.  3S3,  and  are  dis- 
cussed in  the  chapter  on  subrogation. 

(c)  Green  v.  Royal  Exch.  Co.  (1815),  6  Taunt.  68;  Everth  v.  Smitli 
(1814),  2  M.  &  S.  278;  Brockelbank  v.  Sugrue  (1831),  1  Mood,  k 
Bob.  102.    Cf.  Hickie  v.  Bodoeanachi  (1859),  28  L.  J.  Ex.  273. 

{d)  Walker  v.  United  States  Ins.  Co.  (1824),  11  Serg.  &  Rawle,  61; 
2  Phillips,  s.  1709. 

(e)  Brooks  v.  McDonnell  (1835),  1  Y.  &  C.  500. 

(/)  But  see  ante,  §  1205,  n.  (k) ;  infra,  §  1213. 

(g)  Sharp  v.  Gladstone  (1805),  7  East,  24;  Barclay  v.  Stirling  (1816). 
6  M.  &  S.  6;  ante,  §  1181.  See  GUchrist  v.  Chicago  Ins.  Co.  (1899), 
104  Fed.  B.  m. 
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Law  in 
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States. 


buid^ied  belm  the  oamilty  todc  place,  tad  not  acudag  out 
of  the  peril  insured  against  (^). 

It  is  a  question  whether,  upon  an  ahandonm^t  to  the 
underwriter  on  good%  the  abandonee  tdces  the  salvage  subject 
to  the  shipowner's  claim  for  freight;  whether  it  be  the  full 
freight  earned  by  their  subsequent  arrival  in  the  original  or  a 
sobstitttted  ship,  or  the  fro  rata  fieight  which  becomes  due  on 
their  acceptance  by  the  m(»rchant  at  the  port  of  distress.  In 
this  country  it  was  considered  by  Arnould  to  liave  been 
expressly  decided  (i),  and  as  undoubtedly  established  as  the 
genecal  rule,  that  the  aaenv^d  oamiot  in  sudi  cases  throw  the 
Ices  on  freight  upon  the  underwriters  on  goods,  and  this  on 
the  plain  principle  that  they  have  not,  by  the  terms  of  their 
contract,  engaged  to  indemnify  him  against  it,  aiui  that  the 
abnniaunent,  aHhoogh  its  efieet  is  to  subrogate  the  onc^ 
writers  in  the  place  of  the  assured,  yet  only  does  this  to  the 
extent  of  the  insurance,  which  in  a  general  policy  on  goods 
does  not  cover  the  freight.  .  In  the  Supxeme  Court  of  the 
United  States  it  was  decided  tiiat  a  daim  for  freight  against 
the  abandonee  could  not  be  supported,  and  that,  if  the  under- 
writers on  goods  had  been  obliged  to  pay  freight  in  such  case 
to  the  shipowner,  in  <»der  to  obtain  possssnon  of  the  salvage, 
they  might  either  deduct  the  amount  so  paid  from  the  loss, 
or,  if  a  total  loss  had  been  previously  settled,  recover  it  from 
the  assured  as  ukhi^  paid  to  his  use  (k),  J<^son,  J., 
indeed,  dissented  from  the  ^qvinicm  of  the  majority  of  the 
Court,  on  the  ground  that  as  the  abandonee  of  ship  is  entitled 
to  the  freight  earned  subsequent  to  the  loss,  the  abandonee  of 
goods  on^t,  bj  pantj  of  xesson,  to  be  liable  thereto, 
^^lillips,  notwithstanding  this  decision,  inclines  to  the  opinion 


(A)  So  held  in  the  United  States  in  a  case  where  the  ship  had  beea 
iwttomried  before  she  became  the  property  of  the  assured.  Williams 
r.  Smith  (1804),  2  Caines,  20,  cited  2  Phillips,  a.  1716;  and 

ef.  Sea  Ins.  Co.  v.  Hadden  (1884),  13  Q.  B.  D.  706. 

(»)  BaiUie  v.  Moudigliani  (1786),  1  Park,  Ins.  116.  Arnould,  2nd  ed. 
p.  1182. 

(k)  Columbian  Ins.  Co.  v.  Catlett  (1827),  12  Wheaton,  383,  cited 
2  FhUlips,  Ins.  a.  1718. 
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that  this  charge  ou|^t  to  fall  on  tiie  abandonee  of  the  goods, 
on  the  ground  that  he  is  the  party  who,  as  owner  of  the 
salvage,  alone  derives  benefit  from  their  transportation  (I). 

1212.  When  once  a  valid  notice  of  abandonment  is  given, 
the  owners,  as  they  lose  all  privileges,  so  are,  by  English  law, 
released  from  all  liabilities  attaching  to  their  ownership.  An 
excellent  instance  of  this  position  is  afforded  by  the  case  of 
Barraclough  v.  Brown  (m).  A  vessel  belonging  to  the  defen- 
dants sank  within  the  jurisdiction  of  the  plaintiffs,  who 
were  the  undertakers  of  the  navigation  of  the  rivers  Aire 
and  Calder.  The  defendants  gave  their  underwriters  notice 
of  abandonment,  and  the  latter  in  their  turn,  after  in  vain 
Attempting  to  raise  the  vessel,  l^emselves  gave  notice  to  the 
plaintiffs  that  they  abandoned  her.  The  latter  eventually 
4BUCCeeded  in  destroying  and  removing  the  wreck  at  a  large 
cost,  which  they  daimed  from  the  defendants  by  virtue  of 
statutory  enactments  providing  for  the  recovery  of  such 
expenses  from  "  the  owner.'* 

It  was  held,  however,  that  inasmuch  as  "  owner  "  meant 
the  owner  at  the  time  the  exp^ises  were  incurred,  the  defen- 
dants were  not  liable,  inasmuch  as  by  giving  notice  of  aban- 
donment they  had  divested  themselves  of  ownership. 

1213.  This  case  suggests  another  important  point  for  our 
•consideration.  Is  it  correct  to  say  that  tiie  mem  fact  of 
abandonment  necessarily  vests  the  property  in  the  under- 
writer, so  as  to  throw  upon  him  the  liabilities  of  ownership 
«ven  though  he  be  unwilling  to  accept  either  the  privileges 
or  the  liabilities  attaching  thereto?    It  is  submitted  that 

(l)  2  Phillipa,  s.  1718:—**  The  goods  become  his  "  (the  underwriter's) 
"  by  abandonment;  they  are  transported  as  his,  and  arrive  at  the  port 
of  destination  as  his,  and  the  freight  is  not  due  upon  the  assurcd's  goods, 
but  upon  the  underwriter's,  and  he  is  the  only  party  who  derives  the 
benefit  of  a  higher  market  at  the  port  of  destination  if  the  goods  arrive 
there.  Who  then  has  so  properly  something  to  do  with  freight,  to  thfl 
elfeet  of  being  liable  for  it  ?  "  Theee  reasonings  have  undoubtedly  great 
weight,  and  on  principle  ifc  can  hardly  be  doubted  that  Phillips  is  right. 

On)  1  Com.  Gas.  262,  329;  2  Com.  Cas.  249;  [1897]  App.  CSag.  615. 
.See  also  The  Crystal,  [1894]  App.  CSm.  508. 
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^SP-  abandonment  per  se  does  not  necessarily  vest  the  property  in 
anyone  (n) ;  all  it  does  is  to  divest  the  owner  of  his  property^ 
and  to  give  the  onderwriter  an  option  either  of  accepting  it 
or  not,  as  he  pleases  (o).  In  the  former  event  the  property 
becomes  the  underwriter's  property,  and  brings  with  it  all  the 
privileges  and  liabilities  of  ownership  (p).  But  in  the  latter 
ev«it  the  property  becomes  res  nuUius ;  no  one,  therefore,  can 
be  made  liable  qua  owner  of  such  property,  though  there 
might  be  claims  in  respect  of  the  prior  ownersh^)  thereof,  if 
sneii  piKHr  owner  had  by  his  negligenoe  put  his  property  into 
audi  a  position  as  to  cause  damage  to  others  (q) . 

This  question  is  discussed  by  Phillips  (r),  who  points  out 
that  the  statement  that  a  valid  abandonment  invests  the 
imd^'fitefs  with  aU  die  rights,  Mid  subjects  them  to  all  the  /- 
liabilities,  of  ownership,  though  in  general  true,  yet  must  be 
taken  with  this  qualification,  that  the  assured  cannot  vest  tha 
underwrite  with  the  ownmhip  of  the  salvage,  and  subject 
them  to  all  the  subsequent  liabilities  of  ownership,  against 
Mieir  immediate  disclaimer  of  such  transfer.  As  an  instance,. 

(«)  Nolwitliiiaiidiag  various  dicta  to  the  contrary;  e.ff.^  by  Lord 
CMotei  ia  Btmnatt  v,  Grocnock  Marine  Iiw.  Cb,  (1848),  2  H.  L.  Cas. 

P-  m.  The  langiiage  of  aeet.  SS,  mb-fleet.  1  of  the  Mar.  Ins.  Aat^ 
1906  (fint0,  §  1182),  which  appean  to  give  the  iimurar  an  optiofi  to  take- 
over the  abaadoned  pniperty  if  he  wkbm  to  do  eo,  and  haa  no  esprew 
referance  to  any  lialnUtiee  imposed  npcm  him       the  mem  Het  of 
abandonment,  supports  the  view  here  advaaeed.   Shailar  laa^ai^  ia.  " 
used  in  sect.  79,  sub-sect.  1,  infra,  §  1214. 

(o)  See  per  Farwell,  L.  J.,  in  Foundling  Hospital  v.  Crane,  [1911]  ^ 
2  K.  B.  at  p.  377:  "  No  one  can  be  compelled  to  accept  an  aseignmenfe 
of  any  property,  onerous  or  otherwise,  without  his  consent."    Sae  alao- 
per  Bramwell,  L.  J.,  in  Eglington  v.  Norman  (1877),  47  L.  J.  Ex. 
557,  at  p.  559. 

{p)  Where  a  notice  of  abandonment  was  not  accepted,  but  the  parties 
agreed  without  prejudice  to  their  rights  to  take  joint  action  for  salving 
the  property,  and  it  turned  out  afterwards  that  the  notice  was  valid, 
ligham,  J.,  held  that  the  onderwritare  were  liable  for  the  whole  of 
IM  damage  done  to  another  vemel  through  the  negligence  of  those  in 
eharge  of  ibe  wrcek,  and  not  moMly  onder  the  oolliaifm  obuue  for 
|bvi»-«oartfas  of  the  damage:  Bmti  v,  UwhmW  Mar.  Ins.  Oo.  (1898), 
a  Com.  Gas.  312. 

if)  This  point  ia  mooted  in  gome  of  the  eaaee  rafbmd  to  in  oar  text^ 
bot  no  opinion  is  expressed, 
(r)  Vol.  ii.  ss.  1726,  1727. 
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he  raises  the  question  whether,  supposing  the  freight  to  exceed  Boat.  1S19. 
the  value  of  the  salvage,  the  insurer  of  goods  is  bound  to 
take  to  the  salvage,  and  states  his  opinion  that  under  sucli 
oircumstances  the  oi^rwriter  might  pay  a  total  loss  and 
decline  taking  to  the  salvage,  provided  he  gave  speedy  notice 
of  his  intention  so  to  do  {s), 

1214.  Hitherto  we  have  spoken  solely  of  the  efiects  of  an 
ahandonment  in  relation  to  eases  of  canstruotive  total  loss. 
It  must,  however,  be  clearly  understood,  that  even  where  no 

notice  of  abandonment  has  been  given,  but  a  total  loss  has 
taken  place,  i.e.,  an  actual  total  loss,  the  same  rule  applies, 
and  the  underwriter,  who  has  adjusted  and  paid  a  total  loss, 
is,  by  virtue  thereof,  entitled  to  the  benefit  of  any  salvage  that 
may  ultimately  come  to  hand,  or  the  proceeds  of  any  sale  of 
the  property  that  may  have  been  made  by  the  assured,  or  the 
master  as  his  agent.  The  rule  is  liius  stated  in  sect.  79,  sub- 
sect.  1,  of  the  Marine  Insurance  Act,  1906:  — 

Where  the  insurer  pays  for  a  total  loss,  either  of  tlie 
whole,  or  in  the  case  of  goods  of  any  apportionable  part, 
of  the  subject-matter  insured,  he  thereupon  becomes 

entitled  to  take  over  the  interest  of  the  assured  in  what- 
ever may  remain  of  the  subject-matter  so  paid  for,  and 
he  is  thereby  subrogated  to  all  the  rights  and  remedies 
of  the  assured  in  and  in  respect  of  that  subject-matter 
from  the  time  of  the  casualty  causing  the  loss. 

Thus»  in  the  case  of  a  missing  ship,  where  there  had  been 
no  formal  abandonment,  Gibbs,  C.  J.,  said,  that the  under- 
writers, on  payment  of  a  total  loss,  would  of  course  be  entitled 
to  the  ship,  if  she  after\yard8  turned  up,  as  salvage"  {t). 
So,  in  the  case  of  sea-damaged  goods  sold  in  specie  at  an 
intermediate  port,  Lord  Abinger  said,  that  the  net  amount 
of  the  sale  becomes  money  had  and  received  to  the  xise  of  the 

(«)  Arnould,  however,  se^s  to  have  thooght  otherwise.  2nd  ed. 
pp.  1188,  IIM.  The  owner  of  cargo  cannot  excuse  himsdf  from 
payment  of  freight  by  abandoning  the  caigo  to  the  shipowner.  Dakin 
V.  Oxley  (1864),  38  L.  J.  O.  P.  115. 

(0  Houstman  t;.  Thornton  (1816),  Hdlt,  N.  Fr.  242;  Kaltenbsieh  v. 
Ifacken^e  (1878),  3  C.  P.  I>.  at  p.  471;  mU,  §  1182. 
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Wmt.         imderwiitey  upm  tlie  payment  by  him  of  the  total  loss  "  (u). 

And  in  a  oaae  wiim  the  underwriter  had  not  paid»  but  was 

resisting  payment,  it  was  held  that  inasmuch  as  the  sale  was 
a  right  sale,"  so  as  to  constitute  an  actual  total  loss,  the 
pmoeeds  tjMO  faeto  rested  in  the  underwriter  without  any 
notice  of  abandonment.  In  this  ease  ihe  proceeds  were  in 
the  hands  of  the  shipowner,  who  claimed  a  lien  for  pro  rata 
fceight;  it  was  held  tbi^  this  was  a  matter  which  must  be 
determined  between  tiie  undmmters  on  the  eacgo  and  the 
shipowner,  and  could  not  affect  the  right  of  the  cargo  owners 
to  recover  for  a  total  loss  (x). 

Ifyiiowevery  after  adjoeUnMit  and  pajrm^  for  a  total  loas» 
or.aftw  action  brought,  the  whole  of  the  thing  insured  be 
recovered  (as  where  a  box  of  bullion  was  fished  up  and 
mtered  after  ite  f uU  insured  value  had  been  paid),  the  under- 
writer will  not,  m  that  aoooont,  be  enticed  to  reclaim  from 
the  assured  the  whole  amount  of  his  subscription,  but  merely 
the  thing  saved,  or  its  value  after  deducting  the  expenses  of 
saving  it  (^). 

So,  too,  where  the  underwriter  pays  only  for  a  partial  loss, 
if  a  part  of  the  proceeds  of  the  thing  insured  is  subsequently 
restored  to  the  aasniftd,  the  underwriter  is  not  entitled  to 
reeov^  ba^  any  part  of  the  percentage  he  has  paid,  ev«i 
though  the  part  so  restored  to  the  assured,  together  with  the 
percentage  paid  by  the  underwriter  exceed  the  whole  amount 
of  the  insurance,  for  as  Gibbs,  G.  J.,  expresses  it, all  that  is 
restored,  is  restored  for  the  benefit  of  the  assured,  not  of  the 
underwriter.  The  plaintiff  could  not  recover  from  the  under- 
writers more  than  100  per  cent.,  but  he  may  receive  imde- 
qvdque  more  than  1001."  (ir). 

(•>  Bmiz  V.  Salvador  (1836),  8  Bing.  N.  C.  288;  see  also  Eandal  v. 
Cbckran  (1748),  1  Vee.  98;  and  per  Blackburn,  J.,  in  Rankin  v.  Potter 
(1871),  L.  A.  6  H.  L.  130;  Bamaad  v,  Bfidomnuihl  (1882),  7  App. 
Oh.  SSS. 

(a?)  Saunders  v.  Baring  (1876),  34  L.  T.  419. 

(y)  Da  Coeta  v.  Firth  (1766),  4  Burr.  1966;  Buys  v.  Boyal  Exoh. 
Am.  Co.,  [1897]  2  Q.  B.  135. 

(z)  Tunno  v.  Edwards  (1810),  12  East,  488;  Goldsmid  v.  Gilli« 

(1813),  4  Taunt.  803. 
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1215.  Upon  abandonment  each  of  the  under^  ritors  is  sect. 
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entitled  to  share  in  the  proceeds  of  the  salvage,  according  to  iMateibution 

.       1      •  1^        J.    ®'  salvage 

the  proportion  which  the  amount  of  his  subscription  bears  to  amongst  the 
ike  whole  value  of  the  thin^  insured;  and  this  without  nnderwntew. 
regard  to  the  date  of  the  differ^t  subscriptions,  or  the 
priority  of  the  policies,  if  more  than  one. 

In  France,  if  there  be  more  than  one  policy,  and  the  sum  In  cases 

of  dooow 

insured  in  the  first  policy  itoelf  amounts  to  the  value  of  the  or  over- 
thing  insured,  an  abandonment  to  the  underwriters  on  the 

first  policy  carries  the  whole  property  in  the  thing  insured, 
and  there  will  be  nothing  to  abandon  to  the  underwriters  on 
the  subsequent  policies;  in  such  case,  accordingly,  the  policy 
first  effected  is  alone  considered  binding,  and  the  underwriters 
on  the  rest  are  discharged  from  all  claim;  and  are,  of  course, 
entitled  to  no  diBxe  in  ilie  salvage  (a). 

In  our  own  country  a  different  rule  prevails,  and  the 
assured  in  such  case  may  sue  both  sets  of  underwriters,  but 
can  only  recover  up  to  the  amount  of  his  loss,  to  which  all 
the  underwriters  on  both  policies  shall  contribute  according 
to  the  amount  of  their  several  subscriptions,  and  are,  of 
course,  entitled  to  a  proportionate  share  of  the  proceeds  of 
the  salvage  (&). 

On  the  other  hand,  where  the  assured  is  insured  for  an  Where  tli© 

.      .  jj       whole  interest 

amount  less  than  the  insurable  value  or,  in  the  case  oi  a  is  not  covered, 
valued  policy,  for  an  amount  less  than  the  policy  valuation, 
he  is  deemed  to  be  his  own  insurer  in  respect  of  the  uninsured 
balauco  (c).  He  is  consequently  entitled  to  that  extent  to  his 
proportionate  share  in  the  proceeds  of  the  salvage  (d).  Thus, 

(a)  Code  de  Com.  art.  359. 

(ft)  Mar.  Ins.  Act,  1906,  ss.  32.  80,  ante,  §  330.  The  law  is  tiie 
Mine  in  the  United  States  (3  Kent,  Com.  280),  bat  may  be  altered 
liy  express  clauses  in  the  policy.  ^ 

(c)  Mar.  Ins.  Act,  1906,  s.  81. 

(ff)  The  Commonwealth,  [1907]  P.  216  (division  of  sum  recovered 
from  tortfeasor).  In  Duus,  Brown  &  Cb.  v.  Binning  (1906),  11  Com. 
Cae.  190,  the  costs  of  an  unsuccessful  action  by  the  assured  suing-  partly 
on  their  own  account  and  partly  on  account  of  their  underwriters  were 
divided  between  the  assured  and  underwriters  in  proporti<m  to  their 
interests.   In  Mason  v.  Marine  Ina.  Co.  (1901),  110  Fed.  B.  m,  the 
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S«ct.  Ulft.  suppose  A.  to  have  insured  goods,  the  real  value  of  which  is 
lyOOOI.,  f<»  800J.,  o£  whkh  sum  B.  subscadbes  500i.,  and  C. 
SOO?.;  A.,  it  is  pfaun,  stands  his  own  insnrar  f<Hr  2(K)^  A 
constructive  total  loss  takes  place,  and  A.  abandons.  If  the 
proceeds  of  the  salvage  amount  to  lOOZ.,  i.e.,  a  tenth  part  of 
the  whole  insmaUe  vdne  of  tiie  goods,  this  must  be  distri- 
buted among  the  parties  to  the  insurance  in  the  proportion  of 
a  tenth  of  their  respective  interests,  i.e.,  to  A.  20Z.,  to  B. 
mi.,  and  to  C.  m. 


Mode  of 


the  sal-vago 
among 


iifferent 

MlbJOGll. 


ins.  If  there  be  t&iee  onsnranoes,  one  on  t&e  ship  and 

cargo,  one  on  the  ship  only,  and  one  on  the  cargo  only,  a 
question  has  been  raised  as  to  the  mode  in  which  the  salvage 
should  he  shared  amongst  the  different  sets  of  mid^rwriters. 
Emerigon  adopts  a  mode  of  adjustment  wh«p©by  the  under- 
writers on  ship  and  cargo,  though  they  may  have  insured 
<Hily  the  nme  amount  that  has  been  subscribed  for  by  the 
ui^mmters  on  die  two  separate  interests  respeeliTely,  lAiali 
vet  be  entitled  to  a  double  share  of  the  effects  abandoned: 
Marshall  recommended  the  following  more  equitable  method, 
by  whH^  all  would  take  ui  equal  in  thesaivage.  Take 
the  following  data:  let  a  ship,  valued  at  5,000Z.,  and  a  cargo 
at  5,000Z.  (making  a  total  of  10,000Z.)  be  insured  by  three 
poEcies,  thus: — 


On  ship  and  cargo  - 
On  the  ship  only  - 
On  the  cargo  only  - 
Uninsured 


£ 

-  3,000 

-  3,000 

*  3,000 

-  1,000 

£10,000 


X  shipwreck  happens,  and  the  net  proceeds  of  the  wreck  of 
the  ship  are  500Z.,  and  of  the  sea-damaged  cargo  500^.,  total 
1,0001.  The  adjusUn^t  should  be  as  fi^ows: — 

CSivoH  Qwrft  of  AppeiOB  held,  ocmtnury  to  tiie  EngUA  rale,  that  the 
ahendkMBMiit  of  a  ihip,  not  faUy  iiunired,  to  the  andenriiters  for  a 
eouatiuelif  lolal  kwi  vesls  the  eature  owmenhip  in 
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^0  the  owners,  for  their  part  of  ship  and  cargo  un- 

insured  -------      -  100 

To  the  insurers  on  ship  and  cargo,  a  moiety  of  three- 
fifths  of  the  produce  of  the  wreck    -       -       -  150 

And  a  moiefy  of  three-fiftiis  of  the  produce  of  the  cargo  150 

To  the  insurers  on  ship,  three-fifths  of  the  produce  of 

the  wreck  -       -  300 

To  the  insurers  on  goods,  three-fifths  of  the  produce  of 

the  cargo       -------  30O 


£1,000 


1217.  The  Ordonnance  de  la  ^farine  decreed  that  where  ^  betwem 

insnrera  and 

money  had  been  lent  on  bottomry,  and  also  insured  on  the  bottomry 
same  subject,  the  lender  on  bottomry,  in  case  of  abandonment, 
should  be  pai3  the  full  amount  out  of  the  proceeds  of  the 
salvage,  to  the  entire  exclusion  of  the  underwriters,  supposing 
the  salvage  not  suffici^t  for  both  (e).  Emerigon  (/)  and 
Pothier  {g)  rested  this  law  on  the  principle,  that  the  under- 
writer, by  virtue  of  the  abandonment,  was  put  exactly  in  the 
place  of  the  assured,  and  therefore  could  not  dispute  the 
claim  of  the  bottomry  lender,  who  had  become  his  creditor 
by  the  effect  of  this  entire  subrogation.  Valin  {h)  opposed 
this  view  on  the  ground  that  abandonment  is  not  an  absolute 
substitution  of  the  underwriter  for  the  assured,  but  only  to 
the  extent  of  the  insurance;  that,  consequently,  the  under- 
writer becomes  upon  abandonment  a  debtor  to  the  bottomry 
lender  only  in  the  proportion  w  hich  the  sum  insured  bears  to 
the  whole  of  the  subject;  and  that,  on  principle,  the  bottomry 
lender  and  underwriter  ought  both  to  share  in  the  benefit  of 
the  abandonment,  in  proportion  to  their  respective  interests. 

These  reasonings  of  Valin  were  adopted  in  the  French 
Legislative  Council  {i) ;  and  the  SSlst  Article  pf  the  Code  de 

(e)  Tit.  G)ntrats  a  la  Grosse,  art.  18. 

(/)  Chap.  xiii.  s.  12,  vol.  ii.  p.  269.  • 

ig)  Traite  des  Contrats  k  la  Gi-osise,  No.  49. 

(h)  Comment,  on  Ord.  tit.  a  la  Grosse,  art.  18,  vol.  ii.  p.  20. 

(0  See  3  Boulay-Paty,  Droit  Mar.  227—232. 
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ipi.  mT.  OiMiimeroe  acooidiiiglj  provides  that,  upon  abandonment,  the 
^*  proceeds  of  the  property  saved  rfiall  be  divided  between  the  • 

lender  on  bottonjrv  for  his  principal  solely,  and  the  insurer, 
for  the  amount  insured,  rateably  according  to  their  respective 
imtierests. 

Arnould  advocated  the  adoption  of  the  same  rale  in  this 
country  (fc).  But  it  has  since  his  time  been  clearly  estab- 
lished, both  in  this  ooimtry  by  the  Privy  Council  (Z),  and  in 
America  by  the  Sni»reme  Court  (m),  tfeat  the  bondholders' 
claim  to  the  salvage  prevails  over  that  of  all  other 
olaiinanta. 


MMtor  in 

oases  of 
abandcmmeat. 


■UMter  under 

Baing*  and 


1218.  By  the  general  law  maritime,  as  recognized  alike  in 

this  country  and  foreign  states,  the  assored  is  bound,  on  the 
occurrence  of  any  casualty  which  authorises  an  abandonment, 
lo  do  his  QtmoBt  to  a?«rt  a  total  loss,  80  as  to  lig^t^,  as  far  as 

possible,  the  burden  which  is  to  fall  on  tfee  imderwriters.  In 
so  doing  he  is  considered  to  be  the  agent  of  the  underwriters, 
and  the  exertkns  he  makes  in  such  capacity  do  not  at  all 
prejudice  his  right  to  iiMiflt  on  his  abaadkttfflent. 

This  generally-recognized  right  is  expressly  conferred  on 
the  aiiiiied  in  our  English  policies  by  a  special  clause  to  the 
Mbwing  effect:— "And  in  case  of  any  lost  or  rai^oijUme 
it  shall  be  lawful  to  the  assured,  their  factors,  servants,  and 
assigns,  to  sue,  labour,  and  travail  for,  in,  or  about  the 
4dmoe,  safegoaid,  aad  reoovety  of  the  said  goods  and 
merchandises,  and  ship,  &c.,  or  any  part  Itoceof,  without 
prejudice  to  the  insurance,  &c."  (w). 

AHhi*flgh  the  language  is  it  shall  be  lawful,"  the  law 
and  practice  of  this,  and  almost  all  otto  eoontries,  imposes 
it  upon  him  as  his  bounden  duty. 


(f)  ted  ed.  p.  urn.  800  •!»  S  Manh.  Ibs.  7SS,  7S»;  B0ii0oke,  Pr. 

(I)  mil"  —     ]fomi0ld  (ISM),  L.  R.  s  P.  a 
(m)  Urn,  00.     Qmtim  (ISTT),  tS  U.  ft.  fli. 
(n)  See  tiie  fllTeei  (rf  UmB  woidi  aetieed  ia  WMafftt  v.  E^gMA  Miur. 
Jm.  Co.  (1869),  L.  B.  4  Q.  B.  ai  p.  MS. 
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Sect.  78,  sub-sect.  4,  of  the  Marine  Insurance  Act,  1906,  MIS. 
declam  expressly  that-  "  ~~ 

It  is  the  duty  of  the  assured  and  his  agents,  in  all 
cases,  to  take  such  measures  as  may  be  reasonable  for 
the  purpose  of  averting  or  minimising  a  loss  (o). 

So  also  the  Oode  de  Com.merce  expressly  enacts  that  the 
assured  is  bound  so  to  exert  liimself,  "  que  I'assure  doit 
travaiUer,"  &c.  (p). 

Immediatdy,  therefore,  Idiat  the  emei^gency  arises,  and  agent 
before  notioe  of  abandonment  has  been  given,  the  master  is  StinwiSy 
bound  to  take  every  necessary  measure  for  the  defence,  safe- 
guard,  and  recovery  of  the  thing  insured;  in  so  doing  he  aets 
as  the  agent  for  both  parties,  or,  mor^  aoourately  speaking, 
as  the  agent  of  the  party  who  may  eventually  turn  out  to  be 
interested  in  the  salvage,  and,  as  such,  derive  benefit  from 
his  exertiona(9). 

If  no  abandonment  be  made,  that  party  is,  of  course,  the 
assured  himself;  it  is  as  agent  for  the  assured  that  the 
master  will  turn  out  to  have  acted,  imd  it  is  to  the  assured 
himself  he  must  look  for  making  good  all  expenses  bond 
fide  incurred. 

If,  however,  an  abandonment  be  made  which  is  either 
accepted  or  uttb^ately  proves  effectual,  the  underwriter 
becomes  owner  of  the  property  from  the  moment  of  the 
casualty  (r);  and  therefore  the  master,  by  operation  of  law, 
is  hia  agent  in  so  acting. 

1219.  On  this  principle,  if  a  captured  ship  be  repurchased  BepwduMe 
by  the  master,  in  cases  where  no  notice  of  abandonment  is  of  ahipbf 

given,  he  is  considered  to  have  effected  such  repurchase  as 

(o)  See  the  diijcussion  on  tliis  provision,  ante,  §  799a. 
(p)  Oode  de  Com.  art.  38JL;  see  also  4  Boalay-Paty,  Droit  Mar. 
808—310. 

(q)  3  Kent,  331;  Carver  on  Carriage,  s.  294;  Suart  v.  MmtAmM 
Mar.  Ins.  Co.,  Ltd.  (1898),  3  Com.  Cas.  312. 

(r)  See,  however,  §  1218,  whero  it  has  been  snggesM  lhat  the  under- 
writw  may  disolaim  radi  ownoBBhip. 
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iMt.  1110.  agent  for  the  owners;  and,  if  the  transaction  be  legal,  and 
"  t&e  mMler  have  acted  bond  fide  and  within  his  authority 

under  tlie  dieamstances,  the  asmred  wiU  be  bound  by  his 
acts,  and  thereby  precluded  from  recovering  a  total  loss  if 
the  ship  is  restored  before  action  brought  (s). 

WWe,  however,  uiid«r  similar  drcumstances,  notice  of 
abandonment  has  been  given  and  accepted,  wwi  the  repur- 
ohaso  not  effected  by  the  master  till  after  such  notice,  it  has 
hmi  decided  in  the  United  States,  that  as  the  master,  in 
oonsequenee  of  Hie  abandoniBeBt,  heewne  the  agent  of  Uie 
underwriters,  so  the  repurchase  was  for  tibeir  benefit,  if  they 
fkme  to  take  it  (t). 

An  Ameriean  ship  and  cai^  wwre  captured  by  a  French 
privateer  and  carried  into  Malaga,  where  Ihe  cargo  was 
ultimately  condemned  as  lawful  prize,  and  sold  for  the  benefit 
of  Hie  oaptoia.  On  xeoeiving  intdligence  of  the  capture,  the 
assured  in  New  YoA  abandoned  to  ihe  imderwritwrs  on  the 
cargo,  who  paid  a  total  loss  ;  meanwhile  a  mercantile  house  at 
Malaga,  at  the  request  of  the  master,  had  purchased  the  cargo 
on  its  being  put  up  for  sale,  fw  the  benefit  and  on  account  of 

liie  assured,  and  whomsoever  else  it  might  CQ»oem;  eoittader- 
Ing  themselves  in  so  doing  to  have  been  acting  as  ag^ts 
for  the  astmed,  to  whom  they  would  have  had  recourse  for 
payment  in  case  any  loss  had  taken  place  on  t^e  puidiase. 
Instead,  however,  of  any  loss  occurring,  the  cargo  was  sold 
again  by  the  Malaga  house  for  nearly  twice  the  amount  they 
gave  for  it;  and  the  surpkis  produced  by  this  sale  was  held 
by  them  as  trustees,  either  for  the  assured  or  the  underwriters, 
according  to  the  determination  of  the  Court.  The  Court  held 
that  this  surplus  bdbnged  to  the  underwriters.  Kent,  C.  J., 
said:  "The  assured  abandon  and  ihe  und^rwritm  aoeept 
and  pay;  they  were  then  substituted  for  the  assured,  and 
iuooeeded  to  the  ben^t  of  the  acts  of  the  agents  abroad; 

(t)  infinliyw  ».  Sohoolbred  (17^),  1  TSup.  M»;  WiJdon  «.  Fowter 
(IMS),  si  Tmb*.  26;  1  MarahaU,  R.  426. 

(#)  So  keld  by  ChaaoeUor  Keni  in  Jomel  v.  Marine  Ins.  Co.  (1811), 
1  J^Jkamm^m^'m.  :  < 
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the  merchants  at  Malaga  acted,  nominally,  as  agents  for  the  — 
assured,  but  in  reality  they  were  agents  for  the  party  having 
the  ultimate  olaim  to  the  property  "  («). 

1220.  Several  cases,  to  a  similar  effect,  have  hem  decided  Themirtarki 

1  T  1    1  V       i  u  4.  fl-I^Giit  of  the 

in  the  United  States,  all  tending  to  establish  the  position,  that  assured  until 

the  mastet,  altliough  agent  of  t^e  assured  before  the  abandon-  ^^J^^^^' 

ment,  becomes,  by  abandonment,  supposing  it  to  be  effectual 

or  accepted,  the  agent  of  the  underwriters  from  the  moment  agent  of  the 

•of  the  casualty:  the  ground  of  this  doctrine  being  that  as  the 

interest  in  the  salvage  is  thereby  trwisferred  to  them  from 

that  time,  the  agency  is  transferred  with  the  subject  (a?). 

It  has  also  been  decided  in  the  United  States  that,  though  Underwriton 
the  underwritOTS,  after  abandonment,  are  entitled  to  affirm  a  ^^aSJ'^f*** 
repurchase,  yet  they  are  not  bound  by  it,  unless  they  elect  ti^emaater. 
to  take  it.    "The  insurer,"  says  Chancellor  Kent,  "can 
accept  of  the  repurchase  by  the  master,  as  his  constructive 
agent,  and  affirm  ihb  act,  or  he  can  leave  it  to  fall  upon  the 
master  "  {y). 

Of  course,  if  the  master  after  abandonment  of  ship  busies 
liimself  about  performance  of  the  contract  of  charter-party, 
for  instance.  By  taking  up  another  vessel  in  order  to  cany 
on  the  cargo  or  passengers,  he  is  at  least  not  the  agent  of  the 
tmderwriters  on  ship  in  so  doing,  for  theii-  right  and  relation 
as  owners  and  principals  arise  out  of  the  abandoned  ship, 
and  extend  no  further;  they  have  therefore  no  claim  on  the 
freight  earned  by  the  substituted  ship.   The  master  in  hiring 

<«)  United  Ina.  CJo.  v.  Bobtnson  (in  error)  (1806),  1  Johnson,  591. 

(ar)  See  these  oaaea  ocdkwted,  2  Hiillipe,  Ins.  a.  1731  et  stiq.,  espe- 
cially ColnmlMMi  Ins.  Cb.  v.  Ariiby,  4  Peters,  S.  C.  R.  IW;  see  al«> 
HUehiial  p.  Ohieago  Ins.  Q>.  (18»9),  104  Fed.  R.  566;  Hume  v.  Frenz 
(1907),  IfiO  Ftd.  B.  50»,  in  whidi  the  insurers  were  held  responsible  to 
the  maaler  for  hii  way  »Her  the  casualty. 

(y)  S  Kent,  8^.  IBoc  position  the  learned  commentator  cites 
the  loilowing'antiiorities:— Saidter  v.  Omneh  (1799),  2  Caines,  286; 
Jnmd  V.  Marine  Ina.  Cb.  (1811),  7  Johnson,  412;  United  Ins.  Co.  v. 
BobinaML  (1805),  2  Caines,  279;  Willard  v.  Dorr  (1823),  3  Mason,  161. 
^Slkme  eaaes  will  be  foond  coUeeted  and  commented  on  2  Phillips,  s.  1731. 
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this  ^mmt  moil  foobiiMy  aoled  as  Uie  ag^t  of  his  owners  (z)r 
hat  not  neeeesarily  (a) . 

Beoovwy  of  It  is  quite  clear  that  the  assured  can  recover  for  « 

JlS^it  of  th^  total  loss,  as  such,  only  the  amount  of  the  insurance,  or  ,the 
inmuanoe.  gg^g^  value  in  the  policy:  the  question  whether  he  can 
reoovw,  in  additioii  to  tim,  1^  amount  of  any  average  ct 
partial  loss  sustained  before  Uie  happening  of  the  casualty 
in  respect  of  which  the  total  loss  is  paid  has  already  been 
dlKUSsed  in  l^e  Chapter  on  Partieular  Average  (b), 

fMieeMto     ISM.  In  oases  of  ahandfmraent  the  assured,  as  we  have 

!If  toS^Ssses,  seen,  is  entitled  to  the  whole  amount  o£  the  insdrance,  and 
JJJJJ^Jj^   the  underwriter,  on  payment  of  such  amount,  is  entitled  to 
Hie  net  proeeeds  ei  wliatom  inay  be  eaved,— in  other  words,, 
to  the  salvage,  after  deducting  the  expenses  of  saving  and" 
recovering  it.   We  have  also  seen  that,  even  where  no  notice 
of  ahandMimfint  has  been  given,  be  is  equally,  on  payment 
of  a  total  loss,  oititied  to  tbe  net  ealvage  that  mvy  ulti- 
mately come  to  hand  (c).    The  only  difference  between  the 
two  cases  is,  that,  in  the  former,  the  underwriters  generally 
at  once  pay  the  ^n^ole  amount  insured,  and  the  salvage  ir 
thereupon  transferred  to  them,  and  its  net  proeeeds  di^ed 
amongst  them,  in  proportion  to  their  several  interests,  in  the- 
manner  already  stated;  in  the  latter  case,  the  underwriters^^ 
usually  agree,  in  tiie  fiiet  i&stanoe,  to  a  paym^t  on  aooount,^ 
of  a  sum  whicli  is  calculated  as  the  probable  difference- 
between  the  amount  insured  and  the  net  value  of  the  salvage: 
should  this  amount  prove  less  ibm  the  real  difference,  they 
pay  the  balance  of  the  loss  after  it  is  finally  settled;  if  more.. 
the  assured  repays  the  excess  (d) . 

(z)  Hickie  r.  Rodoeanachi  (1859),  28  L.  J.  Ex.  273;  4  H.  &  N.  455. 
(«)  See  the  diacussion  in  Matthews  v.  Gibbs  (1860),  30  L.  J.  Q.  B.. 

(b)  Ante,  §§  1032— 1032b. 

(c)  In  the  former  case  the  loes  used  frequently  to  be  called  a  salvage^ 
loss  with,  and  in  ilie  latter,  a  8alvag«  loss  without,  abandonmeni. 

{d)  For  ^mplcs,  see  Gammoii  «.  Jkfwtkf  (1817),  8  Taunt.  119;; 
BuMdl  V.  Danakej,  6  Motwe,  288. 


CHAP.  Vm.]  ABANDONMENT. 

This  mode  of  adjustment  is,  generally  speaking,  only  MmiL  istc 

.-adapted  to  cases  of  total  loss,  either  constructive  or  absolute :  Loss  on  goods 
there  is,  however,  one  case  of.  partial  or  average  loss  to  Staged 
which,  in  practice,  it  is  frequently  and  properly  applied — and 
i^iat  is,  where,  by  the  perils  of  the  sea,  the  ship  is  disabled  of  ^Ji®""^ 
and  prevented  from  proceeding  on  her  voyage  at  some  place  ia  generally 
short  of  her  port  of  destination,  and  the  cargo,  or  that  part  JSSn^  * 
of  it  which  is  saved,  in  order  to  prev^t  f  urth^  deterioration, 
is  obliged  to  be  sold  at  the  place  of  the  disaster:  in  such 
^cases  the  loss  is,  in  practice,  almost  always  adjusted  as  a 
salvage  loss,  i.e.,  eaeh  underwriter  either  at  onee  pays  the 
whole  amount  of  his  suheeripticm,  and  takes  his  proper* 
tionate  share  of  the  net  proceeds  of  the  sale,  after  deducting 
all  necessary  expenses;  or  he  pays  the  difference  between 
«aeh  share  and  the  amount  by  him  suhsmbed  (e).  In  one 
<HU9e,  where  a  ship,  with  a  cargo  of  indigo  just  loaded  on 
board,  was  upset  and  sunk  in  her  port  of  loading,  and  the 
ii^igoes,  having  been  got  out  of  hex^  wem  sold  by  auction 
^ere^  at  a  loes  of  71  per  omt,  cm  liieir  cost  price  on  board, 
the  Court  held,  that  the  true  principle  of  adjustment  was 
to  dettle  this  as  a  total  loss,  with  benefit  of  salvage,  i.e.,  to 
eakulate  the  low  aeooiding  to  tiie  differenoe  betwem  the 
invoice  price  of  the  indigo  at  the  port  of  loading  and  the 
sum  it  fetched  as  sold  there  in  its  damaged  state:  and  the 
leas  having  been  adjusted  hy  an  arbitrator  on  thia  T^aeif^ 
the  Gourt  refused  to  set  aside  his  award,  although  it  appeared 
that  the  indigo,  after  the  sale,  had  been  dried  and  sent  on 
by  other  ships  to  London  (its  port  of  destination),  where  it 
realized  nearly  as  modi  as  though  it  had  received  no  injury 
whatever  (/). 


(«)  Steveiu,  Average,  79—81;  Benecke,  Pr.  of  ludem.  442 — A47. 
0  V,  hmm  (1882),  6  Moore,  574. 
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^,  ,         ,   1225,  1226 

Bfllatum  to  Abtadcwawit    ^^27 

mm  miDgmBh^  therefrom   •  ••••  •  Voo8l.im 

Limitetiom  of  the  Doetrine-how  applied  to 

Applioition  to  independent  Insurances  on  same  bubject-matfcer  ... 

Bailor  and  Bailee   "**  ^^^^ 

Mortgagor  and  Mortgageo   '^^'''iiZ^ 1«4* 

nadwwritere'  Rights  must  not  be  prejudiced  by  AmaM  

p^^^j^rf  m5.  The  seventy  Wh  section  of  the  Marine  Imwunoe 
Mar.ln8.Aoi  1906,  is  tbe  aeolkm  whick  professes  to  deal  with 
Vu^Uo.,    ^abrogation.   It  is  thereby  proTided  an  loUaws:-- 

(1)  mime  the  msuier  pays  for  a  total  loss  either  of 
the  whde,  or  in  owe  frf  good^  of  any  apportionabie 
part,  of  the  subjed-matter  immied,  he  there^  becomes 
entitled  to  take  over  (a)  the  interest  of  Oie  awuwd  in 
M  hatever  may  remain  of  the  subject-matter  bo  paid  for, 
and  he  is  thereby  subrogated  to  aU  the  rights  and 
remedies  of  the  assured  in  and  in  respect  of  that  subject- 
matter  (b)  as  from  the  time  of  the  casualty  causing  the 
lose  (e). 

(fl)  See  ante,  §  1205. 

(b)  It  is  to  be  noticed  tiiat  the  words  -  i.i  so  tar  as  tho  assured  has 
htm  indemnified,"  which  occur  i.i  siil)-sect.  2  (where  partial  km  » 
dflillt  with;,  do  not  occur  here.    If  the  omission  of  these  word*  im^M» 
that  by  subrogation  (as  distinct  from  abandonment)  an  umarer  naj 
obtain  more  tlian  an  indemnity  for  the  payment  he  has 
the  editors  submit  that  a  change  of  tiie  law  hM  been 
Act,  which  infringe  the  whole  priacipte  of  mbragstioii.  Dke  qpia^m, 
independently  of  the  Act,  is  dBMiUNid  infra,  §5  H28— im 

(e)  For  the  reliitMMi  betw««i  lUa  mlHwetiMi  and  anb-aect.  1  of 
«ect.  6S,  see  ante,  §  1182,  n.  (6).  The  odenote  to  this  sub-section 
mxeBkB  tiMit  ili  labjtet  l»  «^  wibfogation,  but  the  earUer  part  ot  it 
ilnnflnBWiTiTt,  ia  ^  mmb  in  which  this  word  is  used  by  high 
ai^iitiet  (we  anU,  \  1182,  n.  (a)),  and  to  this  extent  seems  to 
eofir  the  MM  giMOia  »  aA^wet.  1  of  wet.  63.  It  is  not  clear  what 
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(2)  Sabject  to  the  forcing  provisions,  where  the  Bart.  iMWk 
insurer  pays  for  a  partuJ  loss,  he  acquires  no  title  to  the 
subject-matter  insured,  or  sudi  part  of  it  as  may  remain, 
but  he  is  thereupon  subrogated  to  all  rights  and  remedies 

of  the  assured  in  (V/)  and  in  respect  of  the  subject-matter 

insured  as  from  the  time  of  the  casualty  causing  the  loss, 
in  so  far  as  the  assured  has  been  indemnified,  according 
to  this  Act,  by  such  payment  for  the  loss. 

Tho  doctrine  of  subrogation  is  closely  related  to  that  Subrogation 
of  abandonment.  Abandonment,  as  we  have  seen,  applies  ite*i^?^nto 
only  to  cases  of  total  loss,  and  probably  only  to  contracts  of  abandonment, 
insurance.  Subrogation  is  an  equitable  arrangement  incident 
to  all  contracts  of  indemnity  and  to  all  payments  on  account 
thereof.  The  general  rule  of  law  (and  it  is  obvious 
justice)/'  said  Lord  Blackburn  (e),  "  is  that  where  there  is  a 
contract  of  indemnity  (it  matters  not  whether  it  is  a  marine 
policy  or  a  policy  against  fire  on  land,  or  any  other  contract 
of  indemnity)  and  a  loss  happens,  anything  which  reduces  or 
diminishes  that  loss  reduces  or  diminish^  the  amount  which 
the  indemnifier  is  bound  to  pay;  and  if  the  indemnifier  has 
already  paid  it  (/),  then  if  anything  which  diminishes  the  loss 
comes  into  the  h^ds  of  the  person  to  whom  he  has  paid  it,  it 
becomes  an  equity  that  the  person  who  has  already  paid  the 
full  indemnity  is  entitled  to  be  recouped  by  having  that 
amount  back."  And  the  dootrine  was  stated  in  even  more 
comprehensive  terms  in  the  following  year  by  Brett,  L.  J., 

rights  **  in  the  sabject-matter  are  given  to  the  insurer  by  the  seooiid 
half  of  the  sub-sectkm  whidi  have  not  been  given  by  the  earlier  worda 
ontitliDg  him  to  take  over  the  interest  of  the  assared  in  whatever  may 
renuun  of  the  subjeot-matter  paid  for. 

(d)  It  ia  difleolt  to  aee  hoiw  aa  iaaarer  who  aoqntres  no  tli^e  to  the 
Bobject-matter  hwired  can  be  mbrogated  to  any  rights  of  the  aasnrvd 
in  the  nibjeot-mattor  insured. 

(e)  In  Bumand  v.  Rodocanachi  (1882),  7  App.  Cas.  at  p.  339. 

(/)  In  King  v.  Victoria  Ina.  Co.,  [1896]  A.  O.  250,  it  was  declared 
by  the  Privy  Council  that  a  payment  Oojtd  fide  made  by  insurers  in 
satisfaction  of  a  claim  made  under  the  policy  was  enough  to  give  the 
insurers  a  right  of  subrogation,  and  that  it  was  not  open  to  a  third 
party  to  object  to  tlie  insurer's  right  to  sue  that  the  payment  was  not 
actually  due  under  the  policy.  Accord.  Nord  Deutscher  Lloyd  v.  Ins. 
Co.  of  North  Ameiica  (1901;,  110  Fed.  R.  420. 
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flMb  IMMk  in  the  Court  of  Appeal  (g):  "  As  between  tlie  nndwwriter 
and  the  assured,  the  underwriter  is  entitled  to  the  advautagc 
of  e¥^  right  of  the  aasuied,  whether  wKth  right  consists  in 
ocmtraet,  ^fulfilled  or  nnfolfilled,  or  in  rraaedy  for  tmrt  (h) 
capable  of  being  insisted  on  or  already  insisted  on,  or  in 
my  other  right,  whether  by  way  of  condition  or  otherwise, 
kgftl  or  eqintaUie,'  likkh  can  be  or  hfts  been  ez^roised  or  has 
accrued,  and  whether  such  right  could  or  could  not  be 
enforced  by  the  insurer  in  the  name  of  the  assured,  by  the 
exmise  or  Mqumng  oC  which  right  or  ccmdition  the  loss 
against  which  the  assured  is  insured,  can  be,  or  has  be^ 
diminidied." 

Indemuitj  it      t2M.  Aod  aiuiikrly:  "  What,"  said  Bowen,  L.  J.  (i),  '  is 
f^^t^    the  princiirfewhieh.iBiist  be  applied?  It  is  a  oowdkry  of  the 
great  law  of  indemnity,  and  is  to  the  following  effect:  That 
a  persim  who  wishes  to  recover  for  and  is  paid  by  the  insurers 
as  fw  a  total  loss,  eaimot  take  with  both  haads.  If  he  has  a 
means  of  diminishing  the  loss,  the  result  of  the  use  of  those 
means  belongs  to  the  underwriters.    If  he  does  diminish  the 
less,  he  must  aemnt  for  the  diminution  to  the  underwriters." 
In  Simps<m  v.  Thmnson  (;),  it  is  said  by  Lord  Oair&s,  L.  C: 
"  I  know  of  no  foundation  for  the  right  of  underwriters, 
except  the  well-known  principle  of  law,  that  where  one  person 
has  agreed  to  iadsomify  anothw,  he  will,  on  making  good 
the  indemnity,  be  ^titled  to  suooeed  to  all  the  ways  and 
means  by  which  the  person  indemnified  might  have  protected 
himself  agamst  or  reimbmed  himself  for  the  loss.  ' 

(y)  In  OastcUam  v.  Preston  (1883),  U  Q.  B.  D.  «t  p.  tM. 

(*)  For  an  instance,  see  AmAomtkim  Oenerali  de  Titeto  #.  fiajTCM 
A«.  Corp.,  [1907]  2  K.  B,  814,  whan  •  HB-UMnrcr,  harhij  pdd  tii# 
rv-MisTCd,  neofwad  from  hka  tte  aneoai  of  toagw  wMok  the  latter 
iMii  iswrewd  Isqm  Okb  orighua  asMved  m  »  mt^im  lor  deceit,  in 
M^wl  9t  iiU|iiisiMtiriOiiii  hf  wlath  the  re-MSsred  kid  been  induced  to 
fUf  iDnm  It  WM,  howem,  held  that  the  re-assured  was  entitled  to 
dfldneft  the  eoete  psoperly  incurred  by  him  in  order  to  reoover  these 
lIUMiges  from  the  original  aasoiied. 

(0  11  Q.  B.  D.  at  p.  401. 

0)  (1877),  3  App.  Cae.  at  p.  284. 
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The  principle  i&siated  upon  both  throaghout  the  judg- 
ments in  the  eases  cited,  and  elsewhere  (k),  is,  that  it  is 
entirely  foreign  to  the  spirit  of  contracts  of  indemnity  that 
a  person  damnified  should  recover  his  loss  more  than  once; 
it  is,  therelofe,  clear  that  if  he  has  abeady  recovered  from  a 
third  party,  there  can  be  no  liability  under  the  contract  of 
indemnity.  On  the  other  hand,  if  he  has  not  previously 
leooverod  f nmi  such  third  party,  but  has  the  right  to  do  so, 
there  is  no  reason  why  such  third  party  should  be  allowed  to 
allege  that  his  liability  has  been  satisfied  or  reduced  (Z)  by 
A  payment  made  by  a  sl^ranger  to  him,  under  a  contract  with 
whidi  he  has  nothing  to  do  (m).  The  third  party  remains 
liable  to  the  person  indemnified  just  as  if  there  had  been  no 
contract  of  indemnity  (n).  But  the  person  indemnified  can 
<»iiy  take  the  jsum  recovered  from  the  third  party  as  trustee  for 
the  indemnifier,  and  similarly,  if  he  has  not  himMPilllived 
any  sum  to  wliich  he  is  entitled,  he  is  bound  to  afiord  the 
latter  all  facilities  for  doing  so.  In  practice,  the  commonest 
way  in  which  the  prin(»pie  of  subrogation  is  applied  to  insur- 
ance, is  for  the  insurer  to  pay  the  claim  of  the  assured,  and 
then  to  institute  proceedings  in  the  name  of  the  latter,  but 
for  his  own  b^efit,  against  the  party  ultimately  liable. 

1227.  The  diff  erenoe  between  the  principle  of  abandonment 
and  that  of  subroo^ation  is  that  whereas  the  former  has  effect  ^^een 

°  pnnciples  of 

only  in  cases  of  total  loss,  the  latter  applies,  as  we  have  seen,  subr^ation 

(*)  See,  for  example,  DarreU  v.  Tibbitts  (1880),  5  Q.  B.  D.  560.  *^ 
Cf.  In  re  DriscoU,  [1918]  1  Ir.  R^W- 

(I)  See  Bofoiuroet  v.  Bishop  (IjMHto  Q.  B.  D.  373,  where  a  sfaippw 
ol  eargo,  who  had  paid  frmgtA  I^H|Plraoe  and  insured  it,  was  held  to 
he  eatltied  in  aa  actifm  i^inst  ihe  ^pownere,  by  whooe  negligrenoe 
the  cai^  had  been  lost,  to  reoover  on  behalf  of  the  insarers  the  amount 
of  freight  paid  in  advance,  as  part  of  the  value  of  the  eai|^. 

(m)  See  The  Charlotte,  [1908J  P.  206.  In  this  case  the  Court  of 
Appeal  held  that  the  insurers  of  a  cargo  could  recover  in  the  name  of 
the  sellers  from  a  wrongdoing  ve^l  for  the  damage  done  to  the  cargo 
at  a  time  when  the  property  had  not  passed  to  the  buyers,  they  having 
paid  the  buyers  for  a  total  loss  and  the  buyers  having  paid  the  sellers 
the  sound  value  of  the  goods. 

(«)  Randal  v.  Goekran  (1748),  1  Ves.  Sen.  97;  Mason  v.  Sainsbury 
(1782),  3  Doug.  61;  Yates  v.  White  (1838),  4  JJing.  N.  C.  272. 
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■wt.  IMf.  to  all  contracts  of  indemnity  and  to  all  cases  in  which  any 
loss  is  reimbursed  by  the  party  indemnifying,  whether  it  bo 
partial  m  totel. 

In  cases  of  total  loss,  the  insorer  by  abandonm^t  becomes 
the  owner  of  the  thing  that  is  lost;  by  subrogation  ho 
becomes  entitled  to  the  beueht  of  claims  and  oth(  r  remedies 
wbif^  may  be  indepeikLent  <if  the  ownmh^>  of  the  thing 
itself.   This  distinction  between  abandonment  and  subroga- 
tion was  pointed  out  by  Lord  Blackburn  (o)  in  the  following 
terms: — "  Whore  the  ownero  of  an  insured  i^p  have  daimed 
or  been  paid  as  for  a  total  loss,  the  property  in  whi^  lemaina. 
of  the  ship,  and  all  rights  incident  to  the  property  (p),  are 
tnmMemd  to  the  underwxiters  as  from  the  time  of  the  disaster 
in  respeet  of  whidil^  total  lowis  Earned  lor  aad  paid.  Tho 
right  to  receive  payment  of  frraght  aocming  due,  but  not 
earned,  at  the  time  of  tiie  disaster,  is  one  of  those  rights  so 
ancideiit  to  the  fso/fi&rty^  m  the  ship,  md  it  therefore  passes 
to  the  underwriters  because  the  ship  has^beeome  their  pro- 
perty, just  as  it  would  have  passed  to  a  mortgagee  of  the 
.f|i.jp  who  before  the  freight  was  completely  earned  had  taken 
poeseflaioii  of  the  (Up.   (See  Keith  v.  Biyrrows  (g).)  .  .  .  . 
But  the  right  of  the  assured  to  recover  damages  from  a  third 
person  is  not  one  of  those  rights  which  are  incidental  to  the 
property  in  the  ship:  it  does  pass  to  the  underwriters  in 
case  of  payment  for  a  total  loss,  but  on  a  different  principle. 
And  on  this  same  principle  it  does  pass  to  the  underwriters 
who  have  satisfied  a  claim  for  a  partial  loss,  though  no  pro- 
perty in  the  ship  passes.  .  ,  .  Mascm  v,  Sainsbury  (r)  and 
Yates  V.  White  («)  were  both  cases  of  partial  loss  only.  The 
right  of  the  underwriters  could  not  arise  in  those  cases  by 

(o)  In  SimpBon  v.  Thoawon  (1877),  3  App.  C5w.  at  p.  2«2.  See  ekw 
the  very  lucid  judgmeiit  of  Bwmn,  D.  J.,  in  the  IS^  JetoB  (ItOO),  101 
Fed.  B.  469  (Dietriel  CotuV). 

(p)  But  none  b^peod:  see  Sea  ias.  Co.  v,  Hadden,  C.  A.  (1884), 
13  Q.  B.  D.  706.   Auim,  §  1178;  po»t,  $  1288. 

(f>  2  App.  Om.  888. 

(r)  (1782),  8  Douglas,  R.  61. 

(•)  (M8),  4  Bing.  N.  C.  272.  Cf.  alao  Timno  v.  Edwards  (1810), 
12  IM,  at  p.  482. 
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relation  back  to  the  passing  of  the  property  at  the  time  of  the 
loss,  for  there  was  no  snch  passing  of  the  property.  It  could 
only  arise,  and  did  only  arise,  from  the  fact  that  the  under- 
writers had  paid  an  indemnity,  and  were  so  sabrog&ted  for 
the  person  whom  they  had  indemnified  in  his  personal  rights 
from  the  time  of  the  payment  of  the  indemnity." 

1228.  Abandonment  must  always  be  of  the  whole  thing  Can  Aubroge- 
insured,  or  of  an  apportionable  part  thereof;  there  is  no  such  ^dJwriiets 
thing  as  abandonment  of  part,  except  where  there  is  a  right  ^^^^^yP^ 
to  recover  for  a  total  loss  of  such  part  (t).  Even  though  the 
thing  abandoned  prove  eventually  to  be  of  more  value  than 
the  amount  paid  to  the  asaured,  yet  the  underwriter  may 
undoubtedly  retain  possession  of  the  whole  proceeds.  It  is 
not,  however,  clear  that  the  same  is  true  of  subrogation. 
Unless  the  CMitrary  is  established  by  the  case  of  North  of 
England  Insurance  Co.  v.  Armstrong  (m),  it  is  submitted  that 
subrogation,  apart  from  abandonment,  can  never  entitle  the 
insurer  to  enforce,  for  his  own  benefit,  the  claims  of  the 
aasored,  except  in  so  l»  as  it  may  be  necessary  to  reimburse 
him  for  his  payment  under  his  contract  of  insurance.  If  he 
recovers  more  by  the  exercise  of  his  right  of  subrogation  than 
he  has  paid  to  the  assured,  it  seems  just  that  the  surplus 
ought  to  be  payable  by  him  to  the  latter. 

The  facts  of  the  case  above  referred  to  were  as  follows :  North  of 
The  "  Hetton  "  was  sunk  and  totally  lost,  owing  to  a  collision  ^^^f 
with  the  "  UhlenhOTst."    The  [daintiffs,  who  were  under-  -^«"^«n«r« 
writers  on  the  "  Hetton,"  paid  the  defendants,  her  owners, 
6,000/.  for  a  total  loss,  that  being  the  policy  valuation  of  the 

Hetton."  The  plaintiffs  then,  using  the  defendant's  name, 
brought  an  action  against  the  "  Uhlenhorst,"  which  was  held 
solely  to  blame  for  the  collision.    It  appeared  that  the  real 

(OA  seeming  exception  to  this  rule  is  where  the  thin^  totally  lost 

has  only  been  partially  insured.    In  such  a  case  the  owner  is  considered 
to  be  his  own  underwriter  to  tho  extent  of  the  uninsured  portion. 
Abandonment  then  vt^ts  tho  whole  thing  in  the  underwxiters  jointly 
with  the  assured.    Seo  attte,  §§  1187,  1216. 
(m)  (1870),  L.  R.  6  Q.  B.  244. 
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— value  of  tbe    Hettan  "  was  9,000^.,  aad  thi»  stun  the  ownefs 
®f  Hi®    UhleDhont "  woold  have  hem  liable  to  pay,  had 

they  not  succeeded  in  limiting  their  liability  under  the 
Merchant  Shipping  Act  then  in  focce;  as  it  was,  judgment 
was  gim  against  tiim  for  about  5,7002.    Tbe  plaintiffiB 

claimed  that,  by  subrogation,  they  were  entitled  to  the  whole 
of  this  sum:  the  defendants  contended  that  inasmuch  as  the 
roal  valiie  ol  the  Hetton  '  was  not  6,0002.  but  9,0002.,  they 
were  ^litied  to  participate  in  the  5,7002.    The  Court  of 

Queen's  Bencli  (a?)  decided  that  the  sum  belonged  entirely  to 
tbe  underwriters. 

This  decision  is,  no  doubt,  quite-correct.  Tbe  under- 
writers did  not,  in  fact,  recover  from  |b®  **  Uhkohorst "  a 

sum  exceeding  what  they  had  paid  under  their  contract  of 
insurance.  Nor  was  the  sum  so  recovered  to  any  degree 
imhanoed  by  tbe  fact  that  the  "  Hetton "  was,  in  reidity, 
worth  more  than  A»  was  valued  at  in  die  policy.  Further, 
on  the  well-established  principle  that  the  policy  valuation  is 
binding  in  all  questions  as  to  tbe  amount  recoverable  thereon 
from  underwriters,  it  is  dear  that  if  the  owners  of  the 
"  Hetton  '  had  in  the  first  instance  sued  the  "Uhlenhorst" 
and  recovered  5,700/.,  and  afterwards  sued  theii-  own  under- 
writers lor  6,0002.,  they  would  have  been  obliged  to  give 
<»edit  for  tiie  5,7002.  obtained  fum  the  "  Uhl^horst."  But 
the  judgments  in  the  case  go  further,  and  suggest  that  <.'ven  if 
the  whole  9,0002.  had  been  recovered  from  the  Uhlenhorst," 
the  underwriters  on  the  "  Hetton,"  on  the  ground  of  their 
having  paid  for  a  total  loss,  would  have  been  entitled  to 
retain  the  whole  of  this  sum,  although  they  would  thus  be 
making  a        oi  3,0002.  Thus  Gookbum,  G.  J.,  says  (v) 

I  take  it  to  be  clearly  ei^blished,  in  ike  case  of  a  total 
loss,  that  whatever  remains  of  the  vessel  in  the  shape  of 
salvage,  or  whatever  rights  accrue  to  tbe  owner  of  tbe  thing 
insured  and  kst,  they  pass  to  the  underwriter  the  moment  he 
as  called  a{N»i  to  satisfy  the  exigency  of  the  policy,  and  be 


(«>  GMdmni,  C.  J.,  Mfttor  sad  Lush,  JJ.  (y)  At  p.  S48. 
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does  satisfy  it.  .  .  .  I  think  it  is  clear  also,  when?  we  have, 
instead  of  the  ship,  the  supposed  value  of  the  ship,  or  so, 
much  of  it  as  the  delinquent  vessel  could  be  called  upon  to 
contribute  for  the  loss,  that  what  is  recovered  must  be  taken 
to  represent  the  lost  ship;  and  then,  just  as  the  underwriters 
would  be  entitled  to  the  ship  if  it  could  have  been  bodily 
got  back,  so  they  are  mititled  to  that  which  is  the  represents'* 
tive  of  the  ship,  in  the  shape  of  damages  to  be  paid  by  the 
owners  of  the  vessel  which  caused  the  collision."  Similarly 
Lush,  J.,  says  (z):  ''If  the  underwriters  bad  got  the  wreck 
up,  and  if  they  had  procured  tbe  wrongdoer  to  repair  the 
vessel,  the  vessel  so  repaired  would  still  belong  to  the  under- 
writers. What  difference  can  it  make  whether  the  wrongdoer 
repairs  tbe  thing  in  specie,  or  pays  in  money  tbe  amount  it 
would  take  to  repair?" 

1230.  It  is  submitted  that  in  so  fur  as  these  judgments  £rrorm 
imply  that  the  rights  of  tbe  assured  pass  to  the  underwriters  Ed^i^ 
moe^t  so  far  as  is  necessary  to  reimburse  them  for  tbe  ^-C^  * 

.  Armstrong, 

amount  they  have  paid  to  tbe  assured,  they  are  contrary  to 
the  whole  principle  of  the  law  of  subrogation,  the  sole  object 
of  w*  icb  is  to  prevent  tbe  assured  from  recovering  more  than 
a  full  indenmity  (a).  It  is  dear  that  if  ike  assured  bad  sued 
the  "Uhlenhorst"  and  recovered  9,000?.  from  her  owners, 
without  making  any  claim  upon  the  underwriters,  they  would 
have  been  entitled  to  retain  the  whole  of  such  sum..  And  it 
would  also  be  Grange  if  tbe  underwriters  should  be  allowed 
to  make  a  profit,  and  the  assured  to  sustain  a  loss,  merely 

(2)  At  p.  251. 

(a)  See  the  judgmonti*  of  iirett  and  Boweii,  L.  JJ.,  in  Castcilaiii  v. 
Preston;  and  of  Lord  Blackburn  in  Burnand  v.  Rodocanaohi/  cited 
ante,  §§  1225,  1226.  In  King  v.  Victoria  Ins.  Co.,  [1896]  A.  C.  at 
p,  Lord  Hobhonse  said:  **  Their  Lordships  have  no  doabt  that  if, 
aftw  t^etiviag  pftymeni  hom  the  plaintiffs,  the  bank  had  got  damages 
fgom  the  govammeiit^  a  Ooort  of  equity  would  have  iieatod  them  aa 
tomtofli  for  tiw  plaintiffs  io  tihe  eoctont  of  the  pajment.^  Ifoe /dso  tiie 
diotom  <rf  Bvowa,  D.  J.,  in  the  St.  Johns  (1900),  101  Fed.  R.  at  p.  474. 
There  ue  dicta  of  the  Supreme  Court. <^  the  United  States  to  the  con- 
trary, cited  in  The  Livingstone  (1903),  122  Fed.  B.  278.  See,  hm* 
ever,  that  case  on  appeal,  mfrm,  sole  (ft). 


li6S 


SUBBOGATHHf. 


[PAKT  HI. 


to  the  mistake  of  the  latter  in  following,  in  a  particular 
case,  the  usual  business  course  of  claiming  upon  their  policy, 
instead  erf  irst  proceeding  against  the  party  in  default. 
Sri^i^'aban-  apprehended  that  the  mistake  in  the  judgments  arose 

^^^m^d  from  the  failure  to  grasp  the  distinction  to  whidi  we  have 
dxmdj  fefmed,  and  ii^ch  appears  to  have  been  for  the 
in*  lime  expressly  pointed  out  hv  Lord  Blackburn  seven 
years  later,  between  the  principles  and  results  of  abandonment 
and  snlnrogadmi.  By  the  former,  underwriters  are  entitled 
to  ^  thing  abandoned,  and  to  all  rights  of  ownership  accru- 
ing after  they  become  o^\ner8;  by  the  latter  they  become 
entitled  to  all  the  collateral  remedies  and  advantages  of  the 
assured,  but  only  for  the  purpose  of  reducing  the  loss  which 
they  have  themselves  sustained  by  payment  under  their 
contract  , 

Sect.  79,  sub-sect.  1,  of  the  Marine  Insurance  Act,  1906, 
declares,  as  we  have  seen,  in  general  terms  that  the  insurer 
is  on  payment  for  a  total  loss  subrogated  to  all  the  ri^ts 
and  remedies  of  the  assured  in  respect  of  tlie  subjcct-ma^ 
insured.  It  is,  however,  submitted  that  this  sub-section 
admits  of  the  construction  that  the  insurer  is  subrogated  to 
such  rights  for  the  purpose  for  which  sulwogation  is  albwed 
by  the  principles  of  Eaglish  law,  and  no  further— if  the 
vwiw  maintained  by  the  editors  be  correct,  for  the  purpose  of 
diminishing  the  insurer's  loss. 

(ft)  8a  dmaed  by  the  Orcuit  Court  of  Appeals  in  The  Livingstone 
<liS4),  ISO  Fed.  B.  746.    Hie  facts  were  that  a  vessel  valued  at  less 
#•11  W  TCtl  T»liie  m  ike  policy  was  sunk  by  oolliaion,  and  the  under- 
writon  paid  for  a  iM  Iom.    Aflenraids  the  aagored  recovered  the 
•mooDt  of  hirnd  valne  as  danagee  from  the  vesHl  in  ftwdt,  and  the 
Court  held,  tmmmag  «m  deeHkm  of  ike  Diatri«t  Owrt,  ^upra,  note  (a), 
tiiat  the  insurers  were  only  entitled  to  Mocivv  the  awNuit  whkh  th^ 
had  actually  paid,  with  interest.    "  The  title  <tf  tke  insoMm/'  mid  the 
Court,  «  by  virtue  of  the  valued  polidea,  abaadonneiii  aad  tfmrefmmm, 
to  the  physical  property  and  to  salvage,  may  well  be  conoeded,  as  may 
also  their  right  to  share  in  the  recovery  to  the  extent  of  full  and  oompieie 
reimbursement  for  all  losses  made  by  them  incident  to  the  insurance. 
We  are  fully  convinc«l  that  equity  and  good  sense  do  not  require  the 
Court  to  go  further  and  permit  them  to  realize  an  enormous  profit  from 
the  ^aaaaction.    No  controlling  authority  compels  such  a  decision;  no 
prinei^e  of  equity  requires  it." 
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The  decision  in  North  of  England  Insurance  Association  sect.  1230. 
V.  Armstrong  (c)  was  recently  followed  in  Thames  and  Mcr-  Thames  & 
sey  Marine  Insurance  Co.  v,  British  and  Chilian  S.S.  ^"^^"^ 
Co.  (d).    In  that  case  a  ship  worth  65,0001.,  hut  insured    British  & 

\/  1      ,        a  1  1    •     Clhilian  S.S. 

for  45,000? .  on  an  agreed  value  of  45,000/.,  was  sunk  in  Go. 

collision,  and  the  insurers  paid  the  full  amount  of  the  insur- 
ance. In  a  collision  suit  in  the  Admiralty  Division  hoth 
vessels  were  held  to  blame,  and  the  assured  were  held  to  be 
entitled  to  recover  from  the  owners  of  the  other  vessel  five- 
twelfths  of  their  loss,  and  were  paid  26,900L,  being  five- 
twelfths  of  65,000{.,  less  certain  charges  and  costs.  After 
giving  the  assured  credit  for  19,660Z.  which  was  due  to  them 
from  the  insurers  under  the  collision  clause  in  the  policy, 
tiiere  remained  a  balaiAse  of  7,240L,  and  the  insurers  claimed 
that  under  the  principle  of  subrogation  they  were  entitled 
to  receive  that  sum  from  the  shipowners.  The  latter  con- 
tended that  the  insurers  were  not  entitled  by  subrogation  to 
more  than  five-twelfths  of  the  amount  of  the  valuation, 
i.e.,  of  45,000/.,  on  which  basis,  after  debiting  the  insurers 
with  19,660Z.  in  respect  of  their  liability  under  the  collision 
clause,  nothing  remained  due  to  them.  Scrutton,  J.,  held, 
however,  that  as  the  amount  recovered  by  the  shipowners 
from  the  other  vessel  was  less  than  the  amount  paid  by  the 
inmirers,  the  latter  were  entitled  to  recover  from  the  ship- 
owners the  sum  of  7,240^,  though  it  was  based  on  a  larger 
value  than  the  insured  value.  The  learned  judge  guarded 
himself  from  using  any  language  from  which  it  could  be 
inferred  that  where  the  mm  recovered  exceeds  that  paid  by 
the  insurer,  the  latter  can  hf  subrogation  recover  more  than 
the  amount  paid  by  him.  On  appeal,  this  judgment  was 
affirmed* 

"In  my  opinion,"  said  Swinfen  Eady,  L.  J.,  "the 
Act"  (i.e.,  the  Marine  Insurance  Act,  s.  79)  ''embodies  the 
law  as  laid  down  in  North  of  England  Iron  Steamship 

(e>  (1870),  L.  B.  5  Q.  B.  Mi. 

(d)  [1915]  2  K.  B.  814;  on  appeal,  [1916]  1  K.  B.  30;  21  Com. 
Cm.  150. 
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Insurance  Association  v.  Armstrong,  and  the  judgment  below 
was  right  on  this  point,  and  the  plaintiffs  aie  entitled  to 
recover  from  the  shipownm  all  the  soms  which  the  ship- 
owners reoeiyed  in  respect  of  the  ship  up  to  the  45,000Z.,  the 

'amount  of  tlie  insurance  '  (dd). 

12S1.  It  is  convenient,  at  this  point,  to  considc^r  somo 
further  instances  in  which  the  underwriter's  rights  of  sahro- 
gadon  have  been  limited  in  oar  jori^mdenoe. 

First,  it  is  dear  that  the  underwriter  is  only  entitled  to- 
the  benefit  of  such  remedies,  rights,  or  other  advantages,  aa 
the  assured  would  himself  be  able  to  enjoy.  The  underwriter 
has  no  independent  rights  of  his  own  and  cannot  even  sue  in 
his  own  name '(e).    Thus,  where  two  ships,  A.  and  B.,  were 
the  property  of  the  samt^  owner,  and  ship  A.  was  sunk  bj^ 
the  negligence  of  those  in  diarge  of  ship  B.,  it  was  held  by 
the  Hoose  of  Ixj/rdn  (iiat  the  underwriters  on  A having  paid 
for  a  total  loss,  had  no  claim  upon  a  fund  lodged  in  Court  by 
the  owner  to  satisfy  all  claims  iw  the  damage  caused  by  th» 
negligent  navigatkm  ci  B.  Inasmuch  as  the  owner  could  not 
be  answerable  in  damages  to  himself,  no  claim  could  be 
allowed  against  the  fund  in  respect  of  any  right  derived  from 
him  and  enfMoeable  <mly  in  his  name  (/).   The  point  waa 
ocmaidered  to  have  been  in  e^ect  decided  by  a  series  of  earlier 
cases  (g).   Yet,  though  it  be  true  to  say  that  the  underwriter 
can  only  " stand  in  the  shoes"  of  his  aamued,  we  must  at 
iie  same  time  remember  that  he  may  be  entitled  to  advan- 
tages in  respect  of  which  there  may  be  no  right  of  action, 
against  any  third  party  (A). 

(dd)  22  Com.  Cos.  at  p.  153. 

(•)  Nar  is  he,  as  distinct  from  the  assured,  liable  to  give  discovery 
in  SB  aelifMi  faniaglit  m  Ids  intereBt  in  the  name  of  the  assured:  James 
Mdm  k  SoM,  IM,  v,  Nebtm  lane,  Ltd.,  [1906]  2  K.  B.  217. 

(f)  Bimgmm  v.  ThoMon  (1877),  3  App.  On.  279.  See  also  Midland 
Immmn^  Co,  v,  9mMk  (ISM),  •  Q.  B.  D.  Ml;  ef.  Vhmmx  Ins.  Cb. 

Erie  Transpofi  0».  (l«8i),  117  U.  8.  SM. 

(g)  Yates  v.  White  (1838),  4  M^.  K.  C.  272;  BaadAl  p,  Cbekntn 
(1748),  1  Ves.  Sen.  97;  Mason  v.  Sainsbwy  (1782),  8  Dong. 

(A)  See  per  Bratt,  L.  J.,  in  OiitBlliiH  ».  I!Mmi  (IM»),  11  Q. 
B.  at  p.  388. 


CHAP. 


SUBBOGATION. 


1571 


1882.  Seeondiy,  the  insurer  is  only  subrogated  to  the 
rights  of  the  assured  in  respect  of  the  subject-matter  insured,  r^derwritor 
Thus,  where  a  vessel  is  damaged  by  collision,  and  her  owners  SStaogated 
leogrer  from  those  by  whose  neirliffenee  the  collision  was  to  rights  in 

J  J  .  «  respect  of 

caused  damages  m  respect  of  matters  ^^  hich  are  not  covered  subject- 
by  a  policy  on  ship,  the  underwriters  cannot,  by  paying  for  a  i"***^ 
total  loss,  recover  from  their  assured  sums  paid  to  them  by 
the  wrongdoer,  but  not  paid  as  part  of  the  value  of  the  ship 
insured.    The  defendants'  ship,  "Queen  of  the  East,"  was 
insured  with  the  plaintiffs,  and  came  into  collision  with  the 
"  Cassandra,"  for  which  coltisioa  the  latter  vessel  was  solelv 
to  blame.    Subsequently  the  plaintiffs  setth-d  with  the 
defendants  on  the  basis  of  a  constructive  total  loss.  The 
defendants  then  received  frcmi  the  owners  of  the  "Cassandra  " 
a  sum  of  money  as  compensation,  not  only  for  the  loss  of 
their  vessel  itself,  but  also  for  the  freight  which  was  being 
earned  by  her -and  would  have  eventually  been  earned  by 
her  but  for  the  coUisiim — under  a  charterpiffty.  The 
plaintiffs  elaimed  the  whole  of  this  sum.    The  defendants 
contended  tjiat  the  portion  of  the  damages  attributable  to 
freight  had  been  properly  paid  over  by  them  to  their  under- 
writers on  freight,  and  was  not  payable  to  the  plaintiffs.  It 
was  held  by  the  Court  of  Appeal  (i)  that  the  defendants"  con- 
tention was  correct.    Brett,  M.  E.,  said:—"  In  the  present 
case  what  are  the  damages  recovered?   Some  of  them  are 
daamages  recovered  in  respect  of  the  value  of  the  ship;  that  is 
a  salvage  in  respect  of  the  loss  of  the  ship;  that  goes  to  the 
underwriters  on  ship.    But  what  are  the  other  dimiages? 
The  others  are  a  salvage  in  respect  of  the  loss  of  freight .  To 
whom  ought  that  to  go?    To  the  underwriters  on  freight. 
Why  ?    Because  the  freight  and  the  ship  are  not  so  joined 
together  that  a  salvage  on  the  loss  of  freight  is  a  saU  age  on 
the  loss  of  the  ship.  .  .  .  This  recovery  of  damages  in  n  spect 
of  the  loss  of  freight— a  separate  recovery  in  r^^spect  of  a 
separate  and  different  loss  from  the  loss  of  the  ship— is  not  a 

(i)  Sea  Ins.  Co.  v.  Hadden  (1884j,  13  Q.  B.  D.  706. 
A.-— VOL.  II.  48 
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•teft.  iflSS.  salvage  iu  respect  of  the  loss  of  the  ship;  therefore  it  ought 
not  to  go  to  the  underwriters  on  ship."  The  Master  of  the 
Bolls  then  proceeds  to  point  out  the  distincticm  between  the 
case  put  forward  on  the  part  of  the  plaintiffs  and  the  e«i6 
where,  after  abandonment,  freight  is  oariK^d.  In  tho  latter 
owe  the  Ireght  esrned  is  payahk  to  the  underwriters  because, 
at  the  time  when  it  was  earned,  they  were  the  owners  of  tho 
ship  (/). 

AMwer  1233.  Tho  reasoning  in  this  case  seems  to  give  the  answOT 

^SI^SS^  to  a  difficulty  suggested  bv  Lowndes  {k).  Where  a  vessel  is 
pi^ially  damaged  by  a  collision,  an  underwrite  is  in  theory 
liable  to  indemnify  the  owner  for  the  damage.  In  practice, 
however,  owing  mainly  to  the  operation  of  the  rule  as  to 
deduction  of  one-thisd  new  for  old,  the  amount  paid  by  the 
underwriter  is  less  than  an  indemnity.  But  if  the  assured, 
or  the  underwriter  in  his  name,  brings  an  action  against  the 
party  responsible  for  the  collision,  it  may  well  be  that  he 
recovers  more  in  that  action  than  the  amount  already  paid 
under  tlie  policy.  The  rule  as  to  thirds  does  not  apply  in 
an  action  against  the  tort-feasor;  and  other  items,  such  as 
demum^,  are  recovmble  in  such  an  action,  which  are  not 
covered  by  the  policy  on  hull.  The  practice  in  this  case,  as 
Lowndes  admits,  is  to  divide  tho  amount  recovered  from  the 
wrongdoer  rateably  between  the  owner  and  the  insurers,  in 
the  prt^MMtion  whidi  the  anMmnt  paid  by  the  insurers  bears 
to  the  amount  paid  by  the  wrongdoer.    Thiw  the  owner 

(/)  Gr.*MMim  V,  Marine  Ins.  Cb.  (1901),  116  Fed.  R.  452,  in  which 
llto  C!i««H  Ckmii  of  Appeal*  beld  tiiai  Hie  insurers  on  ship,  in  a  case 
of  eOM^ctive  total  loss,  happening  through  the  fault  of  anothor  v(¥«el, 
were  eiititled  to  Ae  damages  recovered  from  the  vessel  in  fault  for  the 
^oepective  earnings  of  the  insured  ship,  which  was  under  charter  at  the 
*  time  of  the  loss.  They  distinguished  Sea  Ins.  Co.  v.  Hadden  on  tho 
ground  that  there  the  claim  was  founded  on  a  subject  which  was  held 
not  to  be  an  incident  of  the  ownership  of  the  vessel,  and  which  in  fact 
had  been  separate  therefrom  by  the  owner.  Here,  they  said,  the 
damages  were  for  the  loss  of  the  prospective  eamingt  of  the  ship,  the 
charter-party  being  used  merety  n  eiddenee  upon  Ibe  quoatioo  as  iH 
how  much  they  would  probebly  have  been  worth.  Tfce  distinction 
seems  to  the  edUtors  to  be  ontenable. 

ik)  Mar.  Ins.  2nd  ed.  s.  217. 
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retains  all  damages  awarded  in  respect  of  demurrage,  and  Sect.  12MB. 

also  the  moneys  paid  in  respect  of  the  thirds:  the  nnderwriter 
retains  such  portion  of  the  damages  as  are  attributable  to  the 
two-thirds  whieh  he  has  paid  (/).   Lowndes,  however,  sug- 
gests that,  on  principle,  the  underwriter  ought  to  be  allowed 
to  retain  the  whole  of  tho  damages  paid  by  the  tort-feasor, 
.-apparently  on  the  ground  that  the  assured,  having  recovered 
what  in  law  is  deemed  to  be  an  indemnity  from  his  insurer, 
^cannot  be  allowed  to  hold  against  the  latter  anything  beyond 
such  indemnity.     It  is  submitted,  however,  that  both 
authority  and  principle  are  in  favour  of  the  practice  above 
described. 

i2S4.  Thirdly,  it  has  been  stated  that  the  advantages  to  Cansobroga- 

-which  the  insurer  by  subrogation  succeeds  are  only  advan-  insurer  any 

tages  to  which  the  assured  is,  or  was,  of  right  entitled.  ^^^^ 

This  was  the  ground  of  Brett,  L.  J.'s,  decision  in  Castelkin  to  which 

I'.  Preston  (m),  and  was  considered  by  him  to  have  been  also  of  right 

the  2:round  of  the  decision  of  the  House  of  Lords,  in  Burnand  l 
o  ^  -  -  -  Burnand  v. 

V,  Bodocanachi  (n).  The  plaintiffs  in  that  case  were  under-  fiodocanafOii. 
writers  who  had  granted  valued  policies  of  insurance,  includ- 
ing war  risks,  upon  a  cargo  which  was  afterwards  destroyed 
%  the  "  Alabama,"  a  Confederate  cruiser.  The  underwriters 
paid  the  defendants  as  for  an  actual  total  loss,  but  the  real 

■value  of  the  cargo  exceeded  the  valued  amounts  so  paid. 
Subsequently  the  United  States,  out  of  a  compensation  fund 

•  created  after  the  loss  and  distributed  under  an  Act  of  Con- 
gress passed  for  the  purpose,  paid  to  the  defendants  tho  • 
difference  betw^een  their  real  total  loss  and  the  sum  received 
from  the  underwriters.    The  Act  provided  that  no  claim 

:  should  be  allowed  for  which  the  party  injured  had  received 
com[)ensation  from  any  insurer,  but  that  if  such  compensation  • 
should  not  have  been  equal  to  the  loss  actually  suffered, 

.:allowancc  might  be  made  for  the  difference,  and  that  no 

(J)  For  a  somewhat  similar  point  see  The  Bode,  156  Fed.  R,  981. 

(//?)  See  infi'o. 

(«)  (1881),  6  Q.  B.  D.  633;  (1882),  7  App.  Cas.  333. 
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Sect.  1234.  eMm  tlMMild  b©  allowed  by  or  on  behalf  of  any  insurer, 
dliliOT  in  Ms  own  right  Mr  in  ttiftt  ol  the  party  iMtt^  The 
underwriters  claimed  that  the  sum  paid  to  the  defmdants 
under  the  Act  of  Congress  was,  by  subrogation,  payable  to  • 
then  at  salvage.    Lord  Coleridge,  C.  J.,  in  the  Common 
Pleas  Division,,  and  Baggallay,  L.  'J.,  in  the  Court  oi 
Appeal,  considered  that  the  underiwriters  were  entitled  to 
•uooeed,  relying  mainly  on  the  authority  of  two  earlier 
eases  (o).  But  tiie  majwity  id  the  Court  of  Appeal,  Bram- 
well  and  Brett,  L.  J  J .,  and  the  House  of  Lwds  mianimoudyK 
thought  otherwise.    A  perusal  of  the  judgments  of  Bram- 
well,  L.  J.,  and  of  the  members  of  the  House  of  Lords, 
shows  that  their  judgments  were  based  cm  the  purpose  for 
which,  under  the  Act  of  Congress,  the  payment  was  made. 
I.e.,  for  the  purpose  not  of  reducing  the  loss  of  the  under- 
O|iidoiiof     writers,  hut  of  compensating  Ae  owners  of  the  cargo.  But 
Brett,  L.  J  ,  in  the  Court  of  Appeal,  decided  against  the 
claim  of  the  underwriters,  upon  the  ground  -that  the  award 
of  compensation  by  Congress  was  a  pure  act  of  grace,  and 
was  not  to  be  distinguished  frcwn  the  ease  of  a  voluntary  gift 
of  money  by  one  individual  to  another,  which  deariy  would 
not  be  within  the  doctrine  of  subrogation.    Again  in  Cas- 
fcellain  v.  Preston  (p),  Biett,  L.  J.,  after  insisting  that  the 
application  of  the  doctrine  of  suhrogati<m  must  he  limited  to 
such  advantages  as  the  assured  was  of  right  entitled  to,  pro- 
ceeds, "  I  think  that  the  rule  does  require  that  limit.  In 
Bumand  v.  Bodooaaaehi  (g)  the  foundation  of  the  judg- 
ment, to  my  mind,  was  that  what  was  paid  by  the  United 
States  Government  could  not  be  considered  as  salvage,  but 
must  he  denned  to  have  been  only  a  gift.   It  was  only  a 
gift  to  which  the  assured  had  no  right  at  any  time  until  it 
was  placed  in  their  hands.    I  am  aware  that  with  regard 
to  tiie  .eaae  ol  reprisals,  or  thJat  which  a  person  whose  vessel 

(o)  Randal  v.  Cockran  (1748),  1  Ves.  Sen.  98;    BlMawpot  v,  D» 
Cbeta  (1758),  1  Eden,  130.  See  also  Gracie  r.  Ner  Yorit  Im.  Co.  (1811),. 

8  John.  N.  Y.  R.  237. 

(p)  (1883),  11  Q.  B.  D.  at  p.  888. 
{q)  Ubi  $itpr€. 
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had  heeu  captured  got  from  the  English  Government  by  way 
of  reprisal,  the  sum  received  has  been  stated  to  be,  and  per- 
haps in  one  sense  was,  a  gift  of  his  own  Government  to 
himself,  but  it  was  always  deemed  to  be  capable  of  being 
brought  within  the  range  of  tlie  law  as  to  insurance,  because 
the  Engli^  Govemm«it  invariably  made  the  '  gift ':  so  in- 
variably, tliat  as  a  matter  of  business  it  had  come  to  he 
considered  as  a  matter  of  right." 

1235.  It  is  now  clear,  however,  that  this  opinion  of  ^^^^ 
Brett,  L.  J.,  cannot  he  sustained  (r).   The  learned  Judge's 

view  as  to  the  foundation  of  the  judgment"  in  Bumand 
Rodocanachi  does  not  appear  to  be  borne  out  by  the  judgments 
themselves.  And  his  expknation  of  the  reprisal  cases  is 
a  different  explanation  from  that  given  hy  the  House  of 
Lords.  In  those  cases  »  British  shipowners  had  sustained 
losses  by  Spanish  depredations,  and,  general  reprisals  against 
Spanish  property  having  be^  ordered  by  His  Majesty's 
Privy  Council,  as  a  result  of  which  a  large  sum  of  money 
came  into  the  hands  of  the  British  Government,  "  the  King 
was  pleased  (for  I  think  it  is-dear  that  he  was  not  bound) 
to  say  that  half~of  that  money  should  he  applied  to  those 
who  had  suffered  from  the  captures  "  (0-  It  was  determined 
that  the  benefit  of  such  payments  enured  to  the  persons  who 
were  hound  to  indemnify.  The  House  of  Lords  justified 
these  decisions,  not  on  the  ground  suggested  by  Brett,  L.  J., 
but  because  the  payments,  though  voluntary,  were  by  the 
•  very  terms  of  the  declaration  under  which  they  were  made 
intended  to  comp^isate  those  who  had  actually  been  the 
losers  by  the  Spanish  depredations. 

1236.  The  view  that  it  is  not  correct  to  say  that  under-  Conclusion, 
writers  can  under  no  circumstances  be  entitled  to  advantages  ^^j;^^ 
received  by  their  assured  otherwise  than  as  of  rigW;  was  ako 

•  assured. 

(,  )  See  Stearns  r.  VOlnge  Main  Reef  Gold  Mining  CSo.,  infra. 

(0  Randal  v,  Coekran  (1748),  1  Ves.  Sen.  «8;  Blaanwpot  v.  Da  Costa 

(1758),  1  Bden,  18©. 
(I)  Per  liord  Bla«^lMini,  7  App.  Cta.  at  p.  88t. 
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«,ct,ia86.  that  of  Bowen,  L.  J.  («):  -"  With  regard  to  gifts,"  be  said, 
"  all  that  is  to  be  considered  is,  Has  there  been  a  loss,  and 
wliat  is  the  I088,  and  has  that  loss  been  in  substance  reduced 
by  anything  that  has  happened?  Now,  I  admit  that,  in  the 
vast  majority  of  cases,  it  is  difficult  to  conceive  a  vol«atary 
gift  which  does  rednce  the  loss.    I  do  not  think  that  the. 
qttMlim  of  gift  was  the  root  of  the  deeisioii  in  Burnand  v. 
Eodocanachi,  although  it  seems  to  me  that  it  was  a  very 
essential  matter  in  considering  the  case.    1  tliiuk  the  root  of 
Hie  deei»i<m  in  Buraand  v.  Rodocanachi  was  that  the  pay- 
ment which  had  been  made  did  not  reduoe  the  loss,  not  \a.ymg 
been  intended  to  do  so.    The  truth  was  that  the  English 
Gk>vemm^t  and  the  American  Government  agreed  that  the 
fNims  which  were  to  be  paid  w«re  to  be  paid  not  in  respect  of 
the  loss,  but  in  resped;  of  something  else,  and  th«ref«re  the 
payment  could  not  be  a  reduction  of  the  loss.    Suppose  that 
a  man  who  has  insured  his  house  has  it  damaged  by  hre,  and 
suppose  that  his  brother  offers  to  give  him  a  sum  of  awmcy  to^ 
assist  him.    The  effect  on  the  position  of  the  underwriters- 
will  depend  on  the  real  character  of  the  transaction.  Did 
the  brothw  mean  to  give  the  mwiey  for  the  benefit  of  the 
insurers  as  w  ell  as  for  the  benefit  of  the  assured?  II  he  did^ 
the  insurers,  it  seems  to  me,  are  entitled  to  the  benefit;  but 
if  he  did  not,  but  only  gave  it  for  the  benefit  of  the  assured, 
and  not  for  the  benefit  of  the  undarwriters,  then  the  gift  waa 
not  given  to  reduce  the  loss,  and  it  falls  within  Burnand  V. 
Bodoeuia<^.  H  it  was  given  to  reduce  the  loss,  and  for  the 
benefit  of  the  insiuers  as  weU  as  the  assured,  the  case  would 
fall  on  tht  other  side  of  the  line  and  be  within  Bandal 
Cockrau {x). 

^  ^       In  Steams  v.  ViUage  Main  Beef  QM  Mining  Co.  {y)  the 

(«)  In  C^rttfy^"  V,  Fweton  (1883),  HQ.  B.  D.  at  p.  404. 

(^)  Beo  alw  per  Cotton,  L.  J.,  11  Q.  B.  D.  at  p.  395.  "  When  a 
gift  is  mia  «ft»rward8  in  order  to  diminish  the  lo:«8,  it  is  bestowed  m 
Mch  imm  as  to  show  an  intention  to  benefit  the  assured,  and  to  give 
the  insurer  the  benefit  of  tliat  would  be  to  divert  the  gift  from  it» 
intended  object  to  a  different  person. 

(f)  (1905),  10  Cow,  C»8.  89.    The  Court  of  Appeal  also  held  that 
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facts  were  that  the  Government  of  the  South  African  Republic  «a«t.  . 
had  immediately  before  the  commencement  of  the  late  war  canbe^ 
seized  a  quantity  of  gold  belcMiging  to  the  defendants,  who  ^^^mmUxf 
recovered  for  the  loss  from  their  insurers.  The  Government 
after  the  seizure  had  at  the  request  of  the  defendants,  and  as 
«  matter  of  gwuse,  retiumed  a  krge  portion  of  the  gold  to  the 
defendants,  and  the  Court  of  Appeal  held  that  the  under- 
writers were  entitled  to  the  value  of  the  restored  gold.  The 
decision  is  a  clear  authority  for  the  rule  that  the  insurers  are 
entitled  to  the  b«i^t  of  gifts  made  to  the  assured  for  the 
purpose  of  reducing  the  loss,  provided  that  they  were  not 
intended  exclusively  for  the  beneht  of  the  assured.   It  is  not 
necessary,  aocording  to  the  decision,  that  the  donor  should 
actually  have  had  the  insurers  in  his  mind  as  persons  to  be 
benefited. 

1237.  The  utility  of  the  doctrine  of  subrogation  is  well  AaplicatiQnof 
illustrated  by  its  appUeation  to  certain  cases,  where  the  same  ^  insurancen 
property  is  independently  insured  by  different  persons  having 
separate  and  independent  interests  therein.    A  distinction  J^t^^ 
has  been  clearly  drawn  between  two  classes  of  cases  wliere  whole  value  of 
this  may  occur.-  "Where  different  persons,"  said  MelUsh,  thing  insured. 
I..  J.  (z),  "insure  the  same  property  in  respect  of  their 
different  rights,  they  may  be  divided  into  two  classes.  It 
may  bo  that  the  interest  of  the  two  between  them  makes  up 
the  whole  property,  as  in  the  case  of  a  tenant  for  life  and 
remainderman.    Then  if  each  insures,  although  they  ma> 
use  words  appar^tly  insuring  the  whole  property,  yet  they 
would  recover  from  their  respective  insurance  companies  the 
value  of  their  own  interests,  and  of  course  these  values  added 
together  would  make  up  the  value  of  the  whoh'  property . 
Therefore  it  would  not  be  a  case  either  of  subrogation  or 
contribution,  because  the  loss  would  be  divided  between  the 
two  companies  in  proportion  to  the  interests  which  the 

the  relation  of  tlie  parties  witii  regard  to  the  sum  refunded,  was  that 
of  debtor  and  creditor,  not  of  trustee  and  eesUti  qm  irmi. 

(c)  North  Britisli  ic  Merc.  Ins.  Co.  v.  London   Liverpool  &  Globe 
Ins.  Co.  (1877),  5  Ch.  D.  at  p.  583. 
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••ct.  1237.  respective  persons  assured  had  in  the  property.  But  there 
may  be  cases  where,  although  two  d^mnt  peraons  msored 
in  rmpcct  ci  diffmnt  ng^t&,  each  of  them  can  recover  the 
whole,  as  in  the  case  of  a  mortgagor  and  mortgagee.  But 
wherever  that  is  the  ease  it  will  necessarily  f  oUow  that  one  of 
tiiM  tvo  htm  a  mauoij  over  agarnat  the  ottar,  hecauae  the 
same  propertj-  cannot  in  value  belong  at  the  same  time  to  two 
different  persons.  Each  of  them  may  have  an  interest  which 
entitleB  him  to  insure  for  the  fdi  value,  beeanae  in  certain 
events— for  inatanee,  if  the  other  person  become  insolvent- 
it  may  be  he  would  lose  the  full  value  of  the  property,  and 
therefore  would  have  in  law  an  insurable  interest;  but  yet 
it  must  be  that  if  eaoh  reoover  ^  full  value  id  the  property 
from  their  respective  offices  with  whom  they  insure,  one  office 
must  have  a  remedy  against  the  other.  I  think,  whenever 
that  is  the  case,  the  company  which  has  insured  the  person 
who  hm  the  remedy  over  succeeds  to  his  right  of  remedy 
over,  and  then  it  is  a  case  of  subrogation." 

Bailor  1S88.  The  case  irom  whidi  these  observatioiis  are  taken 

■bIMm  ^.^^  where  a  bailor  and  a  bailee  had  both  insured  a  large 
quantity  of  grain — apparently  to  its  full  value — against  fire. 
By  the  eustooi  of  the  trade  the  bailees— a  firm  td  wharfingers 
— were  responsible  to  their  customers,  the  merchants  to  >\  horn 
the  grain  belonged,  for  the  safe  custod}'  of  all  goods  iu  their 
^  giaaarks,  and  were  liable  to  make  good  loss  by  fire,  however 
occasioned.  A  fire  took  place;  botii  sets  of  insurers  admitted 
their  liability  to  compensate  their  respective  assured:  the 
question  in  the  case  was  whether  the  loss  must  ultimately: 
Ml  upon  the  whac&igets'  or  the  merdiants'  policies.  It  was 
held  that,  inasmuch  as,  apart  from  insurance,  the  wharfingers 
were  liable  to  the  merchants,  the  grantors  of  the  wharfingers' 
poikieB  were  tolely  liaUe.  In  this  way,  the  primnple  of  sub- 
rogation, alUiough  it  may  not  affect  the  initial  liability  ' 
of  several  sets  of  insurers  to  pay  their  respective  assured 
aiBOiints  which  in  the  aggregate  may  far  exceed  the  whole 
value  of  1^  thing  intured,  does  prevent  them  from  being 
ultimately  liable  for  more  than  a  single  total  loss. 
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In  the  same  way,  a  common  carrier  nia\  insure  goods  as  S«©t. 


ivell  as  the  merchant  to  whom  they  belong.  Here,  again,  the  insorance  by 

ultimate  liability,  as  b^we^  the  two  sets  of  underwriters,  ^J^JJ^  ^ 

will  fall  on  the  underwriter  on  whose  assured  the  loss  would, 

apart  from  insurance,  have  fallen.    In  order  to  determine 

this  point,  the  contract  between  the  parties  will  necessarily 

be  considered  by  the  Court  (a).    If,  however,  such  contract 

contains  unusual  terms  affecting  the  insurer's  rights  of 

subrogation — ^for  example,  where  a  merchant  contracted  for 

the  carriage  of  his  goods  by  a  lighterman,  but  with  a 

stipulation  that  the  carrier  was  only  to  be  liable  for  losses 

by  negligence,  a  policy  of  insurance  effected  by  the  merchant 

upon  such  goods  may  perhaps  be  avoided,  if  the  unusual 

terms,  by  which  the  insurer  may  be  deprived  of  his  remedy 

over  against  the  carrier,  are  not  disclosed  to  the  insurer  (6). 

• 

1239.  Prima  facte,  no  doubt,  a  person  with  a  limited  Mortgagor 
interest  who  insures,  only  protects  his  own  interest.  Thus  a  ^^^rtgagM. 
jnortgagee  only  protecto  himself  to  the  extent  of  his  mortgage 

•debt,  a  carrier  or  other  bailee  only  covers  his  liability  to  his 
bailor,  a  lessor  only  covers  his  reversionary  interest.  It  is 
olear,  however,  that  insiuaiices  may  be  legitimately  effected 
for  the  benefit  of  others  than  the  party  insuring.  For 
instance,  an  insurance  by  a  mortgagee  may  be  made  at  the 
•expense  of,  and  may  be  intended  for  the  benefit  of,  the  mort- 
gagor. It  is  not  uncommon  to  find  a  stipulation  in  a  contract 
of  carriage  that  the  carrier  shall  have  the  benefit  of  the  owner's 
insurance,  and  the  insurance  may  legitimately  be  made  in^ 
•accordance  with  such  contract  (c).  In  such  cases  the  purpose 
Jur  which  die  insurance  w»»  effected  may  control  the  under- 
writer's  rights  of  subrogation. 

1240.  An  assured  who  has  sustained  a  loss  in  respect  of  Awnnd  must 

^hich  he  has  a  claim  against  some  third  party,  if  he  intends  STsurer'" 

rights  of 

(«)  As  it  WM  in  Nwtk  Briliah,  &e.  Oo,  t^.  Irfiiidoii  Liverpool  k  Globe  amogatkm. 
<!o.,  M  $upra. 

(6)  See  Tkte  v.  Hyalop  (1885),  IS  Q.  B.  D.  888;  ante,  |  808. 
(c)  A  number  of  eMes  of  a  simiktr  natme  «re  ooiundered  in  Joyee, 
Jnt.  vol.  iv.  8.  3549  0t  teq.   See  alao  1  FiarMns,  Ins.  229,  n.  (i). 
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Sfct.  if40.  to  make  a  claim  upon  his  policy,  must  take  care  not  to  ec^me* 
to  any  ttmngeniaiil  wHk  soeh  tluid  party  which  may  pre- 
judiei  the  insurer's  rights  of  subrogation.  If  he  oftecliially 
renouuct>  any  rights  or  remedies  which  he  may  have,  he  will 
be  hound  to  give  credit  to  his  iaaoners  fas  the  value  o£  sock 
fights  w  remedies.  The  insurers  will  he  ^titled  to  say  to- 
him:  "  If  you  had  not  made  that  settlement,  we  should  have 
been  subrogated  to  your  rights,  which  you  would  have  handed 
over  to  us  intaet;  Mid  we  should  hftve  got,  and  have  been 
entitled  to  get,  the  whole  of  the  benefit  under  them,  or  claim 
from  you  tlie  whole  of  the  benefit  you  received,  ii  you  have; 
not  received  the  henefit,  but  have  given  it  iq>,  that  does  not 
alter  the  quantum  of  your  claim,  which  was  really  our  claim ; 
and  therefore  you  are  under  an  obligation,  liowever  it  is  to- 
be  expressed  in  point  of  hm,  to  make  this^  good  to  ns  "  (d). 
Effect  was  given  to  tide  eontmition  on  the  part  of  the  insurer 
in  the  case  from  which  the  above  passage  is  cited;  and 
insurers  who  iiad  paid  a  loss  ^^  ere  allowed  to  recover  fi-ont 
the  assured  for  the  value  ^  the  sights  whidi  the  ktl^  had 
sorrendmd. 

Awured  There  seems  no  reason,  however,  why  an  assured  siiould 

wmj  give  a  .  »  ' 

conditioMa     not  give  the  third  party  a  rekaae  subject  to  the  insurer's 
fights  of  subrogi^kn  (e).   A  release  to  a  third  party  by  an 

assured  who  has  already,  to  the  knowledge  of  the  third  party^ 
receivetl  pay  ment  from  his  insurers,  will  be  deemed'  to  be  in 
fraud  of  the  insurer's  rights,  and  ocmsequ^tly  void  (/). 

(ii>  ¥m  Cmm,  J.,  u  W«tt  of  EafjUmd  Km  Im.  Co.  r.  hmaa^ 
[1896  ]  2  Q.  B.  S77;  sftmiad  in  O.  A.,  [1W7J  1  Q.  B.  220.  JSm  aImk 

PlKBiiix  Ass.  Co.  r.  Spooncr,  [1905]  2  K.  B.  763.  In  AmenetL  ef.. 
The  St.  Johns  (1900),  101  Fed.  R.      p.  472,  nA  eMM  Um  eited. 

(e)  Joyce,  Ins.  vol.  iv.  s.  3542. 

(/)  Joyce,  vol.  iv.  s.  3544,  citing  Monmouth  County  Fire  Ins.  Co.. 
V.  Hutchinson,  21  X.  J.  Eq.  107. 
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SETTLEiMENT  OF  LOSSES. 

SECT. 

Former  Pnietioe  as  to  Settlement  of  Losses   1241 

Effect  of  Adjustment  1242—1244 

Subsequent  Beoovery  of  Thing  Imared   124S 

Booovery  baci  of  LotMS  improperly  Fteid   1246 

IML  When  the  amount  of  indemnity  which  the  assured  Settfemmt  of 
is  entitled  to  receive,  and  the  proportion  of  such  amount  J*^*^^ 

Meauiug'of  an 

wbicli  each  underwriter  is  liable  to  pay  on  the  sum  by  him  adjustment  of 

subscribed,  has  been  settled  and  ascertained,  an  indorsement 

is  made  on  the  policy,  g^erally  in  the  follo.wing,  or  some  J^^^ 

similar  form: — "Adjusted  the  loss  on  this  policy  at  1,  thereto. 

per  cent."  (a).  The  policy  thus  indorsed  is  then  taken  round 
by  the  broker  to  the  different  underwriters,  who  respectively 
affix  their  initials  to  the  mciuuranduni,  and  very  frequently, 
at  the  same  time,  strike  a  pen  through  their  subscription  at 
the  foot  of  the  policy.  The  policy  thus  indorsed  is  said  to 
be  adjusted:  the  loss,  however,  is  not  then  paid;  but,  b.\  the 
general  usage  of  the  trade,  is  understood  to  be  payable  a  I  a 
month  or  six  weeks  from  that  date.  At  the  end  of  that 
period  the  amount  is  entered  to  the  debit  of  the  underwriter 
in  the  broker's  books,  a  pen  is  drawn  through  his  initials 

(a)  The  piaotiee  deecribed  here  and  in  the  passage  whieh  follows  is 
now  obacdete.  1%e  modem  T^nuelAoe  has  been  already  deambtd  aad 
mMw9d  in  its  proper  pl«oe  (aa^  Part  I.  Cl|ap.  VI.).  A  hm  is  now 
n^nally  said  to  be  settied'^;  a  p(^ey  is  not  said  to  be.  " adjusted 
there  is  no  such  thing  as  "  striking-of!  " ;  and  ^  arrangements  as  to 
credit  are  quite  different.  Inasmuch,  however,  as  all  ih»  eases  to  be 
flflsently  referred  to  were  decided  when  tiie  practice  here  deterilied 
was  in  vogue,  it  has  been  found  necessary  to  retain  this  paa'^age,  so  as 
to  explain  to  the  reader  what  tlio  old  praetico  was,  and  to  enable  him  to 
understand  the  languag<'  used  in  the  older  reports.  The  change  in 
practice  does  not  appear  to  entail  any  change  in  the  principles  supported 
in  our  text. 
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M*t.  aiiixed  to  Mie  iraenKMrandimi  ol  adjostmefiit,  and  the  loss  is 

then  said  to  be  fitarock  off,  or  settled  in  aooonnt.  As  between 

the  broker  and  underwriter,  it  is  frequently  the  ease  that  no 

money  even  then  passes,  but  the  amount  is  merely  carried  to 

the  ereditiMr  and  debtor  side  oi  thdr  mntual  mooofmtM,  the  • 

general  balance  of  which  is  made  up  at  the  end  of  every 

euiTeut  3  ear;  and  the  excess  of  ail  the  losses  over  the  sums 

due  for  premiama,  or  vke  vend,  is  eith^  then  paid  or  is  ' 

mf  ered  to  run  on  as  an  item  in  die  next  year's  aooonnt. 

As  between  broker  and  underwriter,  directly  the  amount 
aitiiigtment  . 

vkder  the  old  of  the  loss  is  entered  to  the  debit  of  the  latter  in  the  broker's 
books,  and  his  initials  siniok  oi  the  memorandnm  ei  adjust- 
ment, the  aocoont  is  finally  settled,  as  far  as  regards  the 
particular  policy  so  adjusted.  As  between  underwriter  and 
assured,  however,  such  adjustment,  even  where  both  the 
subscription  of  the  midflrwr^  to  the  pcdiey,  and  also  his 
initials  afiixed  to  the  m^orandum  of  adjustment,  have  been 
struck  out,  is  no  bar  to  an  action  by  the  assured  on  the  policy, 
unless  there  be  satisfactiMrj  etidfifioe  of  express  or  implied 
consent  on  his  part  to  be  bowid  by  the  adjustment,  as  con- 
cluj?ive  of  his  claims  under  the  policy.  Even  then  the  mere 
erasure  of  the  defendant's  snbsoription  (as  distinct  from  his 
initials  affixed  to  the  memorandum  of  adjostment)  is  no 
proof  of  payment,  but  <mly  of  settlement  on  account;  the 
general  practice  being,  as  we  have  just  seen,  to  strike  out  the 
sipiature  to  the  policy,  without  any  money  passing  at  the 
time,  m  the  faith  of  a  fotoie  aettlemmit  at  the  month's 
end  (6). 

Uect  uf  1242.  It  was  formerly  a  litigated  question  to  what  extent 

•ijMiMiiit  adjustment  thus  indorsed  on  the  policy  operated  as  an. 
^^^^^  admission  of  the  underwriter's  liability :  it  may  now,  howevoft 
be  taken,  as  the  fair  result  of  the  authorities,  that  an  adjust- 
ment is  nothing  more  than  a  promise  to  pay,  which  is  only 
binding  when  f  oonded  on  the  c<mttderation  of  ^vious  liabi- 
lity, and,  that  aMiough  primd  facie  it  imports  ooBsideration, 


(»)  AdaoM  V.  Smwdtora  (1S2S),  4  O.  &  P.  25;  M.  k  IfaUr.  t7S 
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yet  an  underwriter  who  has  merely  put  his  initials  to  it,  but  S#ct.  124i^ 
not  paid  the  loss,  may  avail  himself,  at  the  trial,  of  any 

defence  tending  to  show  that  he  was  never  liable  under  the 
policy,  and  this,  although  he  may  have  been  aware  of  all  the 
facts  constituting  such  defence  at  the  time  of  signing  the 
adjustment. 

In  the  earliest  reported  ease  on  the  subject,  the  indorsement  Adjustniiiil 
on  the  policy  being,    Adjusted  the  loss  on  this  policy  at  9SL 


per  cent.,  which  I  agree  to  pay  one  month  after  date,"  Lee,  ^  W« 

C.  J.,  was  of  opinion  that  an  adjustment  in  this  form  was  to 
be  considered  as  a  note  of  hand,  and  that  plaintiff  need  not 
enter  into  proof  of  lo6s.(c). 

Lord  Kenyon,  in  all  the  cases  of  the  kind  that  came  before  Effect  of 
him  at  Nisi  Prius,  uniformly  ruled  that  an  adjustment  was 
not  conclusive  vrhste  it  could  be  shown  to  have  been  made 
under  any  misconception  of  the  law  or  the  fact  (d) . 

Lord  Ellenborough  carried  out  to  the  full,  if,  indeed,  lie 
did  not  extend,  the  same  doctrine.  Thus,  in  the  first  case  of 
the  kind  which  came  before  him,  he  allowed  the  defendants, 
notwithstanding  the  adjustment,  to  go  into  proof  of  a 
deviation  in  the  course  of  the  voyage,  Avhich  being  estab- 
lished, he  nonsuited  the  plaintiff  (e).  In  the  next  case, 
his  Lordship  allowed  proof  to  be  gone  into  of  concealment 
at  the  time  of  effecting  the  policy,  although  it  appeared 
that  just  before  putting  his  initials  to  the  adjustment, 
the  defendant  had  read  letters  from  the  captain  giving 
a  full  account  of  all  the  circumstances  of  the  loss  (f ) :  in 
charging  the  jury  on  this  occasion,  the  Chief  Justice  drew  a 
broad  distinction  betiv^een  cases  where,  upon  a  dispute,  the 
money  is  paid  and  those  in  which  there  is  only  a  promise  to 
pay;  "if  the  money  has  been  paid,  it  cannot  be  recovered 

(c)  Hogg  V.  Gouldney  (1745),  Beawes,  460.  6th  ed. :  1  Park,  Ins.  266; 
2  Marshall,  Ins.  642  :  Flewit  r.  Flexney  (1746  ),  Beawea,  458.  6t.h  ed. 

(d)  Rogers  v.  Maylor  (1790),  1  Park,  In?.  267;  2  Marshall,  Ins.  644; 
De  Garron  v.  Galbraith  (1795).  1  Park,  Ins.  267;  and  also  Peaka,. 
Add.  Cas.  37;  Christian  v.  Coombe  (1794),  2  E»p.  489. 

(e)  Sheriff  v.  Potts  (1803),  5  Esp.  95. 
(/)  Herbert  v.  Ciiampion  (1807),  1  Camp.  133. 


inhere 
underwriter 
lonat  of 


SBTTLEMEXT  OF  LOSSES.  fPABT  UI. 

back  without  proof  of  fraud;  but  a  promise  to  pay  will  not 
in  oeneral  be  binding  unless  founded  on  a  previous  liability. 
What  is  an  adjustmoit?  An  admission,  on  the  supposition 
of  the  truth  of  certain  imets  stated,  that  the  assured  are 
entitled  to  recover  on  the  policy.  An  underwriter  must  make 
a  strong  case  after  admitting  his  liability;  but,  until  he  has 
paid  the  numey,  he  is  at  liberty  to  avail  himself  of  any  defence 
which  the  facts  or  the  law  of  the  eASe  will  furnish"  (g). 

IMS.  In  the  nest  case  Lord  Ellenborough  established 
the  position  that  an  adjustra^t  is  not  binding  on  the  under- 
writer, although  at  the  time  of  signing  it  he  had  full  means 
of  rendering  himself  acquainted  with  the  history  of  the 
voyage,  and  the  manner  of  the  loss,  if  his  attention  was  not 
then  peculiarly  drawn  to  circumstances  he  afterwards  learns, 
by  which  the  underwriters  are  discharged.  The  facts  of  the 
ease  (h)  wore  shortly  as  follows:  Be£ore  signing  the  adjust- 
ment, the  defendant  had  read  a  statement,  which  was  posted 
up  at  Lloyd's,  to  the  effect  that  the  ship  had  chased  everything 
she  saw,  and  been  subsequently  captured,  owing  to  the 
cowardice  of  the  ca{>tain.  In  reference  to  this  statement,  the 
defendant  remarked,  on  signing  the  adjustment,  that,  as  the 
captain  was  killed,  it  was  not  likely  the  ship  was  lost  by  his 
cowardice.  Lord  Ellenborough,  notwithstanding  the  adjust- 
ment,  allowed  the  defendant  at  the  tarial  to  go  into  evidence 
of  deviation  by  cruising,  which,  being  proved,  he  had  a 
verdict.  He  told  the  jury  that  the  adjustment  could  not 
he  binding  on  the  defendant,  unless  the  whole  circumstances 
of  the  case  "were  all  blasoned  to  him  as  they  really  were," 
and  he  desired  them  to  consider  whether  or  not  at  the  time 
of  the  adjustment  his  attention  was  drawn  only  to  the  manner 
in  whidi  the  shqp  was  captured,  aad  was  not  roused  to  the 
previous  deviatiwi,  with  which  he  afterwards  became 
acquainted. 

Lord  Campbell^  in  a  very  able  note  to  this  case,  intimates 
that,  even  had  ^  previous  deviation  been  brought  fully 

(ff)  1  Camp.  136. 

(A)  Shepherd  o.  Chewter  (1808),  1  Camp.  274. 
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before  the  defendant's  notice,  or,  in  the  emphatic  language  of  'B#ci>  ma, 
Lord  Ellenborough,  blazoned  to  him  as  it  really  was,"  the 
adjustment  would  still  not  have  precluded  him  from  availing 
himself  of  the  deviation  as  a  defence  to  the  action :  the  ground 
of  his  opinion  being  the  principle  laid  down  by  Lord  Ellen- 
borough in  Herbert  v.  Champion,  that  the  underwriter,  at  any 
time  before  paying  the  loss,  may  take  advantage  of  whatever 
'grounds  of  def^iee  his  case  offm,  although  he  was  actually 
aware  of  them  when  he  signed  the  adjustment.  Reasoning 
talso  from  general  principles  of  law%  he  remarks  that,  although 
:an  adjustment  may  prima  faek  import  consideration,  yet  it 
Is  not  easy  to  imagine  how  the  defendant  should  in  any 
cas(*  be  debarred  from  showing  that  in  fact  it  was  entirely 
without  consideration,  or  how  greater  efficacy  can  be  given 
io  it  than  merely  to  transf^  the  burthen  of  proof  from  the 

assured  to  the  underwriter  W. 

In  a  more  recent  case  on  the  subject  the  following  is  the 
view  expressed  as  to  the  effect  of  an  adjustment: — ''An 
tidjustment  has  not  the  effect  of  determining  absolutely  the 
amount  due,  so  as  to  dispense  with  the  intervention  of  a 
jury;  it  is  an  instrument,  or  means,  by  which  a  jury  may  be 
led  to  the  conclusion  that  the  amount  adjusted  is  the  real 
amount  of  unliquidated  damages,  for  which  they  are  to  give 
their  verdict.  It  is  only  a  means  for  enabling  the  jury  to 
fix  the  amount  for  which  the  plaintiff  sues  in  the  shape  of 
unliquidated  damages,  and  not  an  amount  binding  upon  the 
parties  in  all  events  "  (k). 

1244.  If,  indeed,  the  underwriter,  besides  signing  the  Effect  of 
adjustment,  has  actually  paid  the  loss  with  full  knowledge  of  fo^J^®*^* 
-all  the  circumstances,  though  in  ignorance  of  the  law,  he  is  V  v^ymmt. 
precluded  from  afterwards  contesting  his  liability.  Thus, 
where  an  underwriter  who  had  paid  a  total  loss  claimed  to 

(0  1  Camp.  275,  n.  See  also  2  Selw.  N.  P.  922,  13th  ed.  Such 
eeem^  to  have  been  admitted  to  be  the  law  in  the  two  subsequent  cases 
of  Steel  V.  Lacy  (1810),  3  Taunt.  285;  Reyner  v.  Hall  (1813),  4  Taunt. 
725. 

(A)  Luckie  v.  Bushby  (1853),  13  O.  B.  8S4;  22  L.  J.  C.  P.  220. 


im 


SETTLEMENT  OF  LOSSES.  [PAKT  IIU 


ICstake 
of  iMt. 


Effect  of 


recover  it  Inm^  on  the  ground  that  a  material  letter  had  not 

been  disclosed  to  him  before  effectiner  the  policy,  but  it 
appeared  at  the  trial  that,  before  signing  the  adjustment  and 
paying  the  ioes,  all  the  papers  had  been  laid  before  him,  and,, 
amongst  the  rest,  the  iM&r  in  qneetion:  the  Goart  held  that 
the  monej'  paid  could  not  be  recovered  back,  because  it  had 
been  paid  with  full  knowledge  of  all  the  circumstances  (/). 
So,  whore  a  policy  had  been  adjusted  for  a  return  of  fHr^niom^ 
and  the  sum  due  in  respect  of  such  return  had  been  actually 
})aid,  under  full  knowledge  of  all  the  circumstances,  it  was^ 
held  that  the  assured  could  not  again  resort  to  the  under- 
writer on  the  policy  (m).  But  whare  sudi  return  has  been 
paid  under  a  mistake  of  fact  the  case  is  different;  thus». 
where  a  policy  on  a  ship  "  warranted  free  of  capture  in  port," 
was  adjusted  for  a  return  <^  premium,  and  the  premium  was 
actually  paid  back  on  receipt  of  a  letter  stating  the  capture  to- 
have  taken  place  in  the  port  of  discharge,  but  it  afterwards 
turned  out  that  this  was  a  mistake,  and  that  the  capture  had 
not  taken  place  in  the  port  of  discharge  within  the  meaning 
of  the  warranty:  the  Court  held  that  the  assured  was  not 
precluded  by  the  adjustment  or  repayment  of  the  premium 
from  recoyedng  en  the  policy,  tibough  the  underwriter's 
initials  had  been  struck  off  from  the  indorsement,  and  his 
subscription  from  the  face  of  the  policy,  for  this  must  be 
r^farded  as  the  ease  of  an  instrument  destroyed  by 
mi^ake  (n). 

IMS.  As  we  hare  seen,  if  a  total  loss  have  been  adjusted 

(1)  BaUe  r.  Lmdey  (IM),  2  But,  46i.  Anionid  ctUA  this  ease 
«•  d«eidiii9  that  money  eonld  aoi  be  reeoTefioi  hmtk  if  pud  with  **  fall 
meane  of  kiioirledge  "  of  the  eircumstaiMet.  So  wide  a  propo^iHon,  e?en 
if  the  Court,  intended  to  lay  it  down,  cannot  now  be  maintained:  eee 
Kelly  V.  Solari  (1841).  9  &  W.  54;  Townsend  v.  Crowdy  (I860),  8 
C.  B.  N.  S.  477;  per  Lord  Blackburn  in  Brownlie  v.  Campbell  (1880). 
5  App.  Cas.  925,  952;  and  other  authorities  cited  in  the  notes  to 
Marriot  v.  Hampton,  2  Sm.  L.  C.  12th  ed.  pp.  421—425. 

(w)  :May  V.  Christie  (1815),  Holt,  N.  P.  67. 

(n)  Reyner  v.  Hall  (1813),  4  Taunt.  725.  A  foi'/hri  this  would 
be  so  where  only  the  initials  were  struck  off  the  adjustment,  and  the 
snbscriptimi  left  on  the  ftee  of  tlie  policy.   Sea  S. 
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and  actually  paid,  the  subsequent  mmmy  of  the  thing  SMt.  iMff. 
insured  undamaged,  and  only  charged  with  a  trifling  sum  as  rwxwrj 
the  expenses  of  its  recovery,  will  not  entitle  the  underwriter  ^^^^ 
to  recover  back  the  money  so  paid;  for  the  loss  was  total  at 
the  time  of  the  adjustment^  and  the  money  was  paid  under 
no  misapprehension  of  the  state  of  the  facts  as  they  then 
existed  (o).    In  such  case,  however,  the  underwriter,  even 
without  abandonment,  will  be  entitled  to  the  salvage,  after 
deducting  the  expenses  of  its  recovery  (p);  unless,  indeed, 
he  have  waived  his  right  thereto,  as  by  declining  an  offer  to 
abandon  and  inducing  the  assured  to  take  less  than  a  total 
loss,  on  condition  of  his  (the  underwriter)  renouncing  all 
benefit  of  future  salvage  {q). 

If  the  underwriter  have  adjusted  and  paid  a  certain  per- 
centage on  his  subscription,  on  account,  at  a  time  when  the 
cironmstanoes  of  the  case,  being  one  of  capture  and  confisca- 
tion of  goods,  were  snch  as  to  amount  to  a  constri'ctive  total 
loss,  had  notice  of  abandonment  been  given,  but  in  the 
absence  of  such  notice  were  held  to  amount  to  a  partial  loss 
only,  he  will  not  be  allowed  to  recover  back  any  part  of  the 
money  so  paid,  because,  ultimately,  part  of  the  proceeds  of 
the  property  are  restored  to  the  assured,  under  such  circum- 
stances of  increased  value,  that  the  amount  so  received,  added 
to  the  money  paid  by  the  underwriter  on  the  adjustment, 
together  exceeds  the  whole  amount  of  the  insurance  (r) . 

1246.  If,  after  a  loss  has  been  paid,  the  underwriter  dis-  Recovery 
mm  that  there  was  fraud,  or  misrepresentation,  or  con-  ^pro^^^ri^  ^ 
oealment,  in  the  original  contract,  or  that  there  were  other  P*"^ 
circumstances  attending  the  loss,  which,  if  known  at  the 
time  the  loss  was  claimed,  would  have  justified  his  resisting 
llie  demand,  he  may  maintain  an  action  for  money  had  and 

(•)  Da  Ooefta  v.  Firth  (1766),  4  Burr.  1966.   See  ante,  §  1214. 
Or)  Ante,  §  1214. 

(f)  BlMowpot  V,  Da  Cbete  (1758),  1  Eden,  130;  Biodcs  v.  HDonaeU 
C18S0)>  1  Toinige  ft  OXL  600. 

(r)  Tmuio  v.  Edwsr^  (1810),  12  East,  488  ;  Ckiidsmid  r.  Gillies 
(1818),  4  Tftont.  808. 
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SETTLEMENT  OF  LOSSES.  [PART  III. 

received  against  the  assured,  or  the  broker  who  has  effected 
the  poEej,  to  recover  bock  the  siiiii  so  paid.  The  actum  m 
nnck  case  cannot  be  sastained  against  the  bwAer  if  the  latter 
have  actually  paid  over  the  loss  to  the  assured,  on  the  prin- 
ciple that  one  man  is  not  to  be  a  bser  by  the  mistake  of 
anoHier.  In  such  ease  the  action  clioiiM  be  brought  against 
the  assured  himself.  If,  however,  the  broker  has  merely 
passed  the  loss  in  account  with  his  principal,  but  not  actually 
paid  it  over  to  him,  this  will  be  no  uiswer  to  the  action 
brought  by  the  underwriter  for  its  recovery  (s),  unless  mean- 
while these  parties  have  been  led  by  the  insurer  to  alter  their 
legal  poeilioQ,  as,  e.g.y  if  there  have  been  subsequently  sueb 
settlements  in  account  as  are  tantamount  to  payment  (t). 

Payments  made  with  full  knowledge  of  all  the  facts 
cannot,  as  we  have  seen,  be  recovered  back  (m),  nor  can  they 
if  mistakoily  made  under  compulsion  of  legal  process  (x); 
unless,  indeed,  there  have  been  such  fraud  as,  when  after- 
wards discovered,  enables  the  insurer  to  vacate  the 
judgment  or  set  aside  the  process  of  the  Court  (y) . 

If,  after  payment  of  a  total  loss,  the  salvage  or  the  pro- 
ceeds of  its  sale  be  withheld  from  the  underwriter,  he  may 
bring  an  action  for  mone^  had  and  received  against  the 
assured  (z);  and  will  recover  in  so^  action  unless  he  have 
done  any  act  at  the  time  of  settling  the  loss  (as  by  paying 
less  than  the  whole  amount  of  insurance  in  full  of  all 
demands),  whereby  he  waives  his  claim  to  salvage  (a). 

(s)  Buller  r.  Harrison  (1777),  2  Cowp.  565;  and  see  the  principle 
of  law  well  developed  in  the  case  of  Cox  v,  PreoJkiob  (1815),  3  M.  &  8. 
344. 

(0  Holland  v.  Bossell  (1861),  1  B.  &  S.  424;  4  ibid,  14. 

(m)  Ante,  §  1244. 

(«)  Marriot  v.  Hampton  (1797),  7  T.  R.  269;  2  Sm.  L.  C.  12th  ed. 
40«;  OTfRoliiig  Moeee  v.  Macfarlane  (1760),  2  Burr.  1005,  and  Liveaay 
Bite  (IW),  died  7  T.  B.  269. 
(y>  S«9  2  KKfriuOl,  Ins.  741. 
(«)  Boax  V.  SalTudor  (18S6),  a  Bing.  N.  O.  288. 
(«>  Brooks  1^.  irDoBBcU  (18S5),  1  Y.  It  CUl.  m. 
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CHAPTEK  XL 

RSTURN  OF  PEEMIUM. 

Beturn  of  Premium —  SECT. 

Where  Bisk  never  commenced  1247 — 1252 

Where  Contract  avoided  by  Illegality  or  Fraud   1253 — 1256 

For  want  of  Interest,  Short  Interest,  Over-Insurance  1257 — 1262 

Under  Express  Stipulation  1263—1267 

Paying  Premium  into  Court  •   1268 

1247.  Money  received  upon  a  consideration  which,  from  Return 

•      •    1  of  premiuin. 

any  cause,  except  the  fraud  of  the  party  paying-  it,  happens 

wholly  to  fail,  is,  thereupon,  money  held  to  the  use  of  him 
that  paid  it.  The  premiuin  in  marine  insurance  is  a  sum  of 
money  paid  by  the  assured  to  the  underwriter  in  consideration 
of  his  taking  upon  himself  the  risk  of  a  sea  venture. 

Bisk,  therefore,  assumed  by  the  underwriter  on  the  one 
side,  and  the  premium  paid  by  the  assured  as  the  price  of  that 
risk  on  the  other,  are  "  correlatives,  whose  mutual  operation 
constitutes  the  essence  of  the  contract  of  insurance"  (a). 

Hence,  as  Lord  Mansfield  expresses  it,    There  are  two  Where  the 
general  rules  established  applicable  to  this  question:  the  first  ^^^J^' 
is  that  where  the  risk  has  not  been  begun,  whether  this  be  fa  premiiwfc 
owing  to  the  fault,  pleasure,  or  will,  of  the  assured,  or  any 
other  cause,  the  premium  shall  be  returned,  because  a  policy 
of  insurance  is  a  contract  of  iudenniity;  the  underwriter 
receives  a  premium  for  rumiing  the  risk  of  indemnifying  the 
assured,  and,  to  whatever  cause  it  may  be  owing,  if  he  do  not 
in  fact  run  the  risk,  the  consideration  for  which  the  premium 

(a)  2  Marshall,  Ins.  648. 
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ia*T.  was  put  into  his  hands,  fails,  and  therefore  he  ought  to 

Viliiiii  it"  (&). 

Another  role  is,  that  if  an  entire  risk  has  onoe  oommenoed^ 


£»  cmST^      there  shall  be  no  apportionment  or  return  of  premium  after- 

 wards;  for  thooffh  the  premium  is  estimated  and  the  risk 

MO  proportion-  '  • 

able  return  of  depfflids  OQ  the  nature  and  kaigth  of  tiie  voyage,  yet,  u  it 
K^made!  *    was  commenced,  though  it  be  only  for  twenty-four  hours  or 
less,  the  risk  is  run;  the  contract  is  for  the  entire  risk,  and 
mo  part  of  the  ocnaideiatioii  shall  be  returned  (c). 

In  the  appHcation,  however,  of  diese  piinc^^les,  much 
nicety  of  discrimination  has  been  shown  by  die  English' 
Courts,  especially  in  determining  whether,  in  the  particular 
ease,  there  has  been  an  inceptioii  of  an  entire  risk  under  the 
poHoy,  or  whether  the  risk  insured,  and  eonsequmitly  the 
premium,  is  apportionable. 


Provisions  of 
the  Mar.  Ins. 
AolMto 
vetnm  of 

Enforcement 
of  return. 


Return  by 
agfooment. 


1247a.  The  provisions  of  the  Marine  Insurance  Act,  1906, 
with  regard  to  return  of  premium  are  contained  in  sects.  82, 
88  and  84,  of  which  die  fdlowing  is  tlie  text:— 

Sect.  82.  Where  the  premium,  or  a  proportionate  part 
thereof  is,  by  this  Aet,  declared  to  be  returnable, — 

(a)  If  already  paid,  it  may  be  reooTored  by  tiie  assured 

from  the  insurer  and 

(b)  If  unpaid,  it  may  be  retained  by  the  assured  or 

his  agent. 

Sect.  83.  Where  the  policy  contains  a  stipulation  for 
file  letum  of  the  premium,  or  a  proportionate  part 
tiiereof,  <m  the  happening  of  a  e^rtain  event,  and  that 
eveot  happens,  the  pmuum,  as  the  case  may  be. 
the  proportionate  part  thereof,  is  thoreupon  returnable^ 
to  the  assured  (e). 

m 

<&)  Par  Lmd  Ifsnsfield  in  Tyrie  v.  Fletclier  (1777),  Gowp.  6M. 
(e)  P«r  Lord  Maaiield,  ibid. 

(£)  Im  general  it  k  the  baroker,  not  tlie  Mtared,  who  is  responsible- 
to  ttie  vnierwiiler  for  the  preninm;  see  Mar.  Ins.  Aei,  liM,  s.  58  (1), 
«Hi«^  Yel.  I.,  §  IM.   Nevertheless,  as  is  also  stated  in  tiiat  seeltoa, 
insorer  is  diieetij  respmviible  to  tibe  assared  tor  sums  payable  in 
respect  of  retomable  premium.    Return  pmaiams  are  in  jwaetiee  in— 
eluded  in  the  assured's  elairnfi  for 

(«)  See  infrm,  §J  1263—1267. 
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34. — (X)  Where  the  consideration  for  the  pay-  Sect.  ia47a. 
ment  of  the  premium  totally  fails,  and  there  has  been  Rotumfor 
no  fraud  or  iUegaUty  on  the  part  of  the  assured  or  his 
agents,  the  premium  is  thereupon  returnable  to  the 
assured. 

(2)  Where  the  consideration  for  the  payment  of  the 
premium  is  apportionable  and  there  is  a  total  failuie  of 
any  apportionable  part  of  the  consideration,  a  propor- 
ti<mte  part  of  the  premium  is,  under  the  like  conditions, 
thereupon  r^mmable  to  the  assured. 

(3)  In  particular — 

(a)  Where  the  policy  is  void,  or  is  avoided  by  the 

insurer  as  from  the  commencement  of  the  risk, 
the  premium  is  returnable,  provided  that  there 
has  been  no  fraud  or  illegality  on  the  part  of 
the  assured;  but  if  the  risk  is  not  apportion- 
able, and  has  once  attached,  the  premium  is 
not  returnable: 

(b)  Where  the  subject-matter  insured,  or  part  thereof, 

hsus  never  been  imperilled,  the  premium,  or,  as 
the  case  may  be,  a  proportionate  part  thereof, 
is  returnable: 

Provided  that  where  the  subject-matter  has 
been  insured  "  lost  or  not  lost "  and  has  arrived 
in  safety  at  the  time  when  the  contract  is  con- 
cluded, the  premium  is  not  returnable  unless,  at 
sueh  time,  the  insurer  knew  of  the  safe  arrivals 

(o)  Where  ^  assured  has  no  insurable  interest 
throughout  the  eurrenoj  of  the  ridk,  the  pre- 
mium is  returnable,  provided  that  Hkim  rule 
does  not  apply  to  a  policy  effected  by  way  of 
gaming  or  wagering  (/): 

(dj  Where  the  assured  has  a  defeasible  interest  which 
is  terminated  during  the  currency  of  the  risk, 
the  premium  is  not  returnable: 

(e)  Where  the  assured  has  OTor-insured  under  an 

unvalued  policy,  a  proportionate  part  of  the 
premium  is  returnable: 

(f)  Subject  to  the  foregoing  provisions,  where  the 

assured  has  over-insured  by  double  insurance, 


(f)  For  what  are  gaming  and  wagering  oontraots  of  insoianoa,  see 
Mar.  Ins.  Act,  1906,  s.  4,  ante,  f  313  et  »«q. 
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a  i)ioi)ortiunate  part  of  the  several  premiums  is 
returnable: 

Provided  that,  if  the  policies  are  eliected  at 
different  times,  and  any  earlier  policy  has  at 
any  time  borne  the  entire  risk,  or  if  a  claim  has 
been  pnid  on  the  polkfjr  ift  respect  of  the  full 
sum  insuiied  thmby,  no  pfemium  is  returnable 
in  mpeol  that  pdiqy,  and  when  the  double 
insnranee  is  effected  knowingly  by  assured 
no  premium  is  letnmaUe. 

1248.  As  is  implied  in  seet.  84  of  the  Marine  Insurance 

Act,  1906,  where  the  risk  has  never  had  an  inception,  what- 
ev^  may  have  been  the  cause,  even  the  neglect  or  fault  of 
the  aisnied  hmiself,  ^N>vided  th^re  has  been  no  fcaod  or 
illegality  on  his  part  or  that  of  his  ag^ts,  the  premium  shall 
be  returned  {g) .  The  general  law  maritime  agrees  with  our 
own  on  this  point,  and  is  based  on  the  same  principles  (h). 

Themmfact^howevw,  that  the  risk  has  terminated  before 
the  making  of  the  policy,  is  no  ground  for  return  of  premium, 
as  the  proviso  to  sect.  84,  sub-s.  (3)  (b)  shows,  even  though, 
acc(«diBg  lo  the  sti^  of  iaie^  SAbeequently  proved  to  have 
been  in  existence,  there  have  been  since  the  making  of  the 
policy  no  actual  exposure  of  the  interest  assured  to  the 
pmls  insured  against.  An  underwriter  who  had  insured  a 
cargo  by  the  Alata,"  lost  or  not  lost,  from  Philadelphia  to 
Eochfort,  thinking  the  vessel  was  overdue,  reinsured  on  the 
23rd  December  with  the  plaintiff,  neither  of  them  knowing  at 
the  time  of  tim  policy  being  effected  that  the  ship  had  safely 
arrived  on  14th  November  previous,  and  without  damage  to 
her  cargo..  Assuming  that  the  policy  had  never  attached,  the 
defendant  refused  to  pay  the  premium.  The  Court,  however, 
h^  diat  it  had  attadied,  because  the  risk  properly  described 
in  the  policy  had  commenced,  and  although  it  had  also  termi* 

(#)  For  am  <Beeption  to  tliis  priad^  raniHuig  from  ike  ndet  of  • 
■latiua  iammiiee  aasoeiatioa,  aee  N<Mrth  EMtenn  100a  SS.  Ins.  Asbii. 
r.  Bed  ''S"  Btwwriiip  0>.  (190ft-<),  10  Com.  Gm.  245;  18  Oom.  Om. 
26,  C.  A. 

(A)  See  2  Emerigon,  c.  xvi.  s.  1,  p.  186;  4  Boulay-Paty,  6;  1  Purtoas, 
605~-4»17;  and,  for  tho  Fittmeh  law.  Code  de  Coni.  art.  349, 
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nated,  that  was  not  a  fact  at  all  relevant  to  the  question.  Sect.  1248. 
For,  as  Bramwell,  L.  J.,  pointed  out,  the  fallacy  of  the 
argument  for  the  defendant  lay  in  this,  that  risk  was  assumed 
to  mean  chance  of  loss  during  the  voyage,  whereas  in  relation 
to  <the  questitm  argued,  that  term  was  used  in  the  sense  of 
voyage  commenced  with  necessary  conditions  to  make  tha 
underwriters  liable  (i).  , 

1249.  In  the  following  cases,  the  inquiry  has  been  whether  Apportion-  ^ 
the  policy  did  or  did  not  comprise  several  distinct  risks,  and  ^^^^^^ 
the  object  has  been  to  apportion  the  return  of  premium,  with 
reference  to  such  of  those  risks  as  may  not  have  hsen  com- 
menced, in  accordance  with  the  principle  stated  in  sect.  84  (2) 
of  the  Marine  Insurance  Act,  1906. 

In  the  first  reported  case  of  the  kind,  a  ship  was  insured,  Ste^wwi 
"  lost  or  not  lost,  at  and  from  London  to  Halifax,  warranted 
to  depart  with  convoy  from  Portsmouth,  for  the  voyage." 
Before  the  ship  reached  Portsmouth,  the  convoy  was  gonj. 
Notice  of  this  was  immediately  given  to  the  underwriters, 
who  were  requested  eithiH*  to  make  the  long  insurance,  or  to 
return  part  of  the  premium.  On  their  refusal  the  action  was 
brought,  to  recover  back  a  proportionable  part  of  the  premium 
for  the  vo^a^e  from  Portsmouth  to  Halifax.  The  jury  at 
the  trial  having  found  that  it  was  usual  for  the  underwriters 
in  such  cases  to  return  part  of  the  premium  (fc),  though  t!ie 
quantum  was  uncertain.  Lord  Mansfield  and  the  Court  of 
King's  Bench  held  that  the  assured  was  entitled  to  a  rateable 
return  of  premium  as  claimed  (/). 

Lord  Mansfield,  ia  referring  to  this  case  on  two  subsc-  Lord 
quetit  occasions,  said  the  decision  depended  on  this,  that 
there  ^^as  a  coiitiugency  speciiied  in  the  policy,  upon  the 
not  happening  of  which  the  insurance  would  cease  "  (m); 

(*)  Bradford  v.  Symondson  (1881),  7  Q.  B.  D.  459;  Natusch  v. 
Hendewerk  (1871),  ibid.  460,  in  uoiis.    So  2  PhilUps,  Ins.  s.  1826. 

{k)  Lord  Mansfield,  however,  expressly  said, I  do  not  go  upon  tin 
usage"  (p.  1240).  But  in  the  later  cases,  which  are  here  referred  to, 
he  appears  to  have  attached  more  importance  to  this  point. 

(0  Stevenson  v.  Snow  (1761),  3  Burr.  1237;  1  W.  Bl.  318. 

(>w)  In  Bermon  v.  Woodbridge  (1781),  2  Dougl.  789. 
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•wfti  IMS.     the  intentkm  of  the  fiartiesy"  he  said,  'Vtbe  nature  of  the 
contract,  and  the  ocmseqnencefi  of  it,  spoke  manifestly  two 

insurances,  and  a  division  between  them.  The  first  object  of 
tlie  insurance  was  from  London  to  Halifax;  but  if  the  ship 
did  not  depart  from  FHrtmoolh  with  the  coniroy  Bpem&ed^ 
tben  there  was  to  be  no  contract  from  Portsmouth  to  Halifax. 
The  parties  then  have  said,  '  We  make  a  contract  from 
L<mdon  to  Halifax;  hut  on  a  certain  ccmtingency  it  shall 
only  be  a  c<mtract  irom  Lcmdon  to  Portsmouth.'  That  con- 
tingency not  happening,  reduced  it,  in  fact,  to  a  contract  from 
London  to  Portsmouth  only .  The  whole  argument  turned  on 
that  distincti<«9  and  all  the  Judges,  in  delivering  their 
opinions,  lay  the  sisress  upon  the  contract  comprising  two 
distinct  conditions,  and  considering  the  voyage  as  being,  in 
fact,  two  voyages"  (f»).  His  Lordship  also  said,  that, 
alllioiigh  the  alleged  usage  was  lejeeted  by  the  Court,  owing 
to  the  uncertainty  as  to  the  amount,  yet  it  was  considered  to 
show  the  general  sense  of  merchants,  as  to  the  propriety  of 
some  return  being  made  (o). 
Mejw  In  the  next  case  of  the  same  kind  a  ship  insured   at  and 

from  Jamaica  to  Liverpool,  warranted  to  sail  on  or  before  the 
iirst  of  iiugust,"  did  not  sail  till  the  Ist  of  September,  so  that, 
by  this  breadi  of  wananty,  the  policy  became  invidid.  The 
assured,  however,  contended  that  the  risk  was  divisible,  and 
had  attached  upon  the  ship  while  she  lay  in  port  at  Jamaica 
before  the  Ist  of  August;  he,  however,  gave  no  proof  of  an 
usage  of  trade  to  consid^  sudi  risks  divisible,  or  to  make  a 
rateable  return  of  premium  for  the  risk  at  the  island.  Under 
these  circumstances  the  Court  held  there  could  be  no  appor- 
tiimm^t,  and  Bull^,  J.,  said,  "In  all  insocances  horn 
Jamaica,  the  policy  runs  '  at  and  from,'  and  though  in  many; 
instances  the  voyage  has  not  been  commenced,  yet  there  never 
was  an  idea  of  any  part  of  the  prmium  being  returned;  and 
no  usage  to  do  so  hap  hem  found  by  the  jwty  "  (p), 

(n)  In  Tyrie  v.  Fletcher  (1777),  2  Cowp.  669. 

(o)  Ibid. 

(p)  Meyer  v.  GregaoB  (1784),  3  Duugl.  402  ;  2  Park,  Ins.  796;  2 
.Marshall,  Ins.  666. 


<:JHAP.  XI.]      WHERE  RISK  NEARER  COMMENCED 
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1250.  In  a  subsequent  case  Boiler,  J.,  rests  this- decision  Sect.  1250. 
tolely  on  the  ground  that  no  usage  was  found  {q),  and  it  is 
pkdn  that  on  no  other  basis  can  it  be  reconciled  with  the  two 
following  cases: — 

A  ship,  insured  '*  at  and  from  any  port  or  ports  in  J  amaica  ^J^^ 
to  London,  following  and  commmicing  from  her  first  arrival 
there,  warranted  to  sail  with  convoy  for  the  voyage  from  the 
place  of  rendezvous,"  did  not  sail  with  convoy  from  the 
xendezvous,  so  tSmt  the  warranty  was  broken,  and  the  under- 
writers were  off  the  ri^,  at  all  events  from  the  time  of  4sailing. 
But  some  evidence  being  given  of  an  usage  in  such  cases  to 
apportion  the  premium,  the  jury  thought  that  one  half  per 
cent,  for  the  ritk  in  port  at  Jamaica  should  be  retained,  and 
the  residue  for  the  risk  from  Jamaica  to  London  returned. 
Lord  Mansfield  was  .of  the  same  opinion,  remarking,  that 
wherever  there  is,  a  contingency  in  the  voyage,  the  risk  may 
be  divided,  and  that  the  reason  why,  in  such  cases,  there  are 
not  two  policies,  is  that  the  risk  "at"  is  incapable  of  exmt 
•computation  (r). 

In  the  next  case,  £:oods  were  insured   at  and  from  Jamaica  Long  v. 

Allan  ^ 

to  London,  warranted  to  depart  with  convoy  for  the  voyage, 
4Uid  to  sail  on  or  before  the  1st  of  August,  &c.";  the  ship 
•sailed  before  the  Ist,  but  without  convoy;  the  assured  brought  , 
his  action  for  a  proportionable  return  of  premium  in  respect 
of  the  voyage  from  Jamaica  to  London.  The  jury  found  for 
the  plaintiff,  and  also  found  specially  "  that  it  was  the  con- 
^tant  and  invariable  usage  m  msMHHiPat  ana  trem  Jamaloa 
to  London,  warranted  to  depart  with  convoy,  or  to  sail  on  or 
before  a  certain  day,  to  return  the  premium,  deducting  half 
j>er  cent.,  if  the  ship  sailed  without  convoy  or  after  the  day: 
prescribed." 

The  Court  determined  that  the  assured  was  entitled  to 
recover  accordmg  to  the  usage  proved;  and  with  reference  to 
•distinct  risks  insured  by  one  policy,  Lord  Mansfidd  said, 

(q)  111  Long  V.  Allen  (1785),  4  Dougl.  278;  2  Marshall,  Ins.  669. 
In  Meyer  v.  Grcgson  no  usage  was  found." 

(>)  Gale  v.  Machell  (1785),  2  Marshall,  Ins.  667;  2  Park,  Ins.  797. 


EETUIIN  OF  PREMIUM 


Mj  <^iiiioa  htB  hem  to  divide  the  risks.  I  am  awsre  that 
there  are  great  difficulties  in  the  way  of  apportionments,  and« 
therefore,  the  Couit  has  always  leaned  against  them.  But 
whera  an  express  ossge  is  found  by  the  jury,  the  diiheulty  is. 
©iifed"(«). 


however,  the 
risk  in  entile 
louler  the 

ha§  once 
oommenoed, 
no  zeturu  of 


premium 
-take  place,  no 
matter  how 
ikuctatime 
llie  risk  may 
have  lasted. 

As  in 
**ataad 


IT. 


Or thoogh 
flh^  may  sail 
imseaworthj. 

Annen  r. 


No  nilMmut 

premium  il 
cases  of 


When  the 

ktobe 

regarded 


1251.  If,  however,  upon  the  frue  construction  of  the  policy 
the  risk  be  entire  and  indivisible;  then,  if  it  has  once  com- 
Oienced — ^if ,  for  instenoey  the  sh^  once  get  under  weigh  and 
sail  on  the  voyage  iBsared — ^the  {ominm  is  acquired,  though 

she  may  return  the  next  instant  and  wholly  abandon  the 
voyage  {t). 

So  where  the  insuraiioe  is  ''  at  and  from,"  and  the  risk 
under  the  policy  entire,  there  can  he  no  return  of  premium,, 
though  the  ship  may  be  lost  while  at  thv  port  waiting  to  take 
in  a  eai^  (»). 

A  diip  insured  "  at  and  from  "  a  port  sailed  on  her  voyage 
and  wdh  lost;  and  though  not  seaworthy  for  the  voyage  when 
she  sailed,  she  was  yet  sufiiciently  seaworthy  for  lying  "  at  " 
the  p(»rt.  The  Court  held,  that  as  the  insurance  was  '*ai 
and  from,"  the  risk  had  commenced,  and  being  entire,  there 
eould  be  no  return  of  premium  {x) . 

Upen  the  mme  principle  it  is  a  familiar  rule  that,  as  de- 
viation does  not  avoid  the  p^ioy  db  mitio,  but  only  discharges- 
the  underNN  liter  from  the  time  the  ship  leaves  the  course  of 
the  voyage,  tiie  assured  is  not  entitled  to  a  return  of  premium 
in  oases  of  dsviatioii  {y). 

The  only  difficulty,  then,  is  in  ascertaining  when  the  risk 
shall  be  regarded  as  entire  and  indivisible;  and  with  regard 

(«)  Loi^  V.  Alien  (1785),  4  Dougl.  276;  2  Park,  Ins.  797;  2  Mar- 
shall, Ins.  668.  Buller,  J.,  also  entirely  rests  the  case  on  the  ground 
of  usage.    Sec  also  S.  P.,  RothweU  v.  Cooke  (179X),  1  B.     P.  172; 

and  2  Marshall,  In.s.  666,  n.  («). 

(0  2  Marshall,  Ins.  669,  and  the  authoritieB  there  cited;  and  aee  2- 

Phillips,  Ins.  s.  1820. 

{ttj  Moees  v.  Pratt  (1814),  4  Camp.  296. 

(a:)  Annen  v.  Woodman  (1810),  3  Taunt.  299. 

(v)  Hogg  V.  Horner  (1797),  2  Park,  Ins.  782;  Tait  v.  Levi  (1811)^ 
14  East,  481. 


CHAP.  XI.]      WHEKE  KISK  NEVEE  CX)MMEXCED. 


im 


to  this  an  important  test  is  its  being  insured  for  one  entire  s^t. 


1251. 


premium . 

Where  the  policy  is  ou  time,  and  the  insurance  for  a 
specified  term  at  one  entire  premium,  there  can  be  iio  doubt: 
in  such  cases,  if  the  rii^E  have  once  comm^oed,  though  an 
event  ma}-  happen  iininediately  afterwards  which  determines 
the  contract,  there  shall  be  no  return  of  premium  (2:).  And 
if  a  gross  sum  be  given  as  premium  it  makes  no  difference 
that  it  is  expressed  in  the  policy  to  be  at  so  much  pw  cent, 
per  mouth;  for  this  shall  be  deemed  only  a  mode  of  comput- 
ing the  gross  sum,  and  does  not  make  the  contract  a  monthly 
insurance  (a). 

\  aUh)  was  insured  "  at  and  from  Honfieur  to  the  Coast  of  Maaad 
''A  voyage  at 

Angola;  during  her  stay  and  trade  there,  and  at  and  ironi  an  entire 
thence  to  her  port  or  ports  of  discharge  in  St.  Domingo,  and  j^]^^^ 
at  and  from  St.  Domingo  back  again  in  Honfieur,"  at  a  WooainMg«* 
premium  of  eleven  per  cent.    The  ship  in  sailing  from 
Angola  to  St.  Domingo  was  guilty  of  a  deviation,  which 
discharged  the  underwrite  from  that  time,  and  was  lost  on 
her  passage  home  from  St.  Domingo  to  Honfleur.  Lord 
Manslieid  and  the  Court  of  King's  Bench,  considering  that 
in  this  case  the  premium  was  estimated  at  one  entire  sum  for 
the  whole;  and  also  (which  his  Lord^p  thought  extzemelj 
material  as  distinguishing  the  case  from  Steven«on  v.  Snow, 
&c.)  that  there  was  nowhere  any  contingency  at  any  period, 
out  or  home,  motioned  in  the  policy,  which,  happening  or 
not,  was  to  put  an  end  to  the  insurance — ^held  that  the  whole 
was  one  entire  risk,  and,  therefore,  that,  as  it  had  once  begun,  . 
the  whole  premium  was  due  {p). 

1252.  The  general  result  of  all  the  above  cases  seems  to  be,  Law  in 

iho  United 

tshat  where  no  usage  is  proved  to  the  contrary,  an  entire  pre-  steles, 
mium  cannot  be  divided  and  apportioned  unless  the  risks  are 

divided  in  the  policy  in  such  a  manner  as  to  show  that  the 

(z)  Tyrie  v.  Fletcher  (1777),  2  Cowp.  666. 

(a)  Lorraine  v.  Thomlinson  (1781),  2  Dougl.  585;  2  Marshall,  Ins. 
675. 

(b)  Bermon  v.  Woodbridge  (1781),  2  Dougl.  781. 


BBTUBN  OF  PBEMIUM  [PART  lU 


Itts.  parties  bad  ^UbiIboi  fjgis  in  emitemplatioii;  and  the  law  as  to 

this  point  seems  to  be  the  same  in  the  United  States  (c). 

In  Franee  the  law,  aa  fixed  by  the  d56tb  Article  of  the 
Code  de  Oommeroe,  is  that  on  an  insoranoe  on  goods  for  the 

round  voyage,  out  and  home,  if  no  homeward  cargo  is  in  I'act 
loaded  on  board,  the  underwrite  shall  only  retain  two-thirds 
ol  the  prenumn,  unless  thete  be  a  sfeipnlatioii  to  the  contrary. 
Boitlay-Paty,  admitting  the  law  to  be  as  thus  fixed  by  the 
Code,  yet  contends,  and  apparently  with  very  good  reason, 
^lat  audi  a  pfoviaion  in  cases  where  the  ontward  and  home- 
ward  passages  togethw  make  one  entire  rkk  insured  at  one 
entire  premium,  is  opposed  to  sound  principle,  and  must  be 
^regarded  as  an  ancfinakHis  exception  to  the  general  rules  of 
Miyrittiiie  liaw  on  tins  subject  (li). 


Betum  uf 


incases  of 
illegality  or 
fraod,  and 


1253  It  is  implied  in  sect.  84,  sub-sects.  1  and  3  (a), 
of  the  Marine  Insurance  Act,  1906,  that  even  though  lliere 
be  a  total  failure  ot  consideration  f <»r  the  payment  of  the 
premium,  there  is  no  return  of  prranium  wh^  there  has  been 
illegality  or  fraud  on  the  part  of  the  assured  or  his  agents. 
So*  also,  as  ia  stated  ixk  aub-«eot.  3  (o),  the  premium  is  not 
returnable  where  liie  aasuied  has  had  no  insurable  intereit 
throughout  the  currency  of  the  risk  and  the  policy  was  effected 
by  way  of  gaming  and  wagering  (e);  and  it  appears  that 
the  poaiticii  would  be  the  same  m  a  oaae  whwre  the  assured 


(c)  Douath  i\  Ins.  Co.  of  North  America,  4  Dall.  463,  cited  2 
Phillips,  Ins.  s.  1834,  and  see  the  other  cases  dted  there, 
(if)  4  Bonlay-Faty,  Dfoit  Mar.  97—100. 

(•)  Ante,  S  lii7».  Per  whai  is  a  policy  stoled  bj  way  of  gaming 
•ad  wagering,  s^  Mar.  Im.  Aot,  IMS,  s.  4,  mUe,  §  31S.  II  ih* 
•ssnnd  who  has  sAmM  a  poUej  void  wader  soofc.  4,  n^.  (2)  (b)  only 
has  sosM  intsiss^  so  as  to  SKdado  the  inlrodaotory  words  of  sect.  84, 
•nb-s.  3  (c),  queBrs  wbetiier  the  piovisiona  of  this  sub-seetion  will  not 
nevertheless  npply,  so  aa  to  defeat  a  claim  for  return  of  an  apportionable 
part  of  the  premimn  under  sect.  84,  sub-s.  2,  by  reeaon  of  the  wopds 
**  Wider  the  like  conditions  "  in  the  latter  sub-section,  and  in  spite  of 
there  being  a  total  failure  of  an  apportionable  part  of  the  consideration. 
In  the  case  of  policies  which  are  invalid  under  the  Gaming  Act,  1845, 
the  Gaming  Act,  1892,  will  prevent  the  assured  from  claiming  a  return 
of  premium. 


CAP.  XI.]      W)B  ILLBOALmr  OB  FBAUD. 

had  an  insurable  interest,  but  the  policy  is  illegal  under  Sect.  1253. 
sect.  1  (1)  (b)  of  the  Marine  Insurance  (Gambling  Policies) 
Act,  1909. 

Before  the  Act  of  1906  came  iiito  force,  where  the  risk  had  Wh^ro  the 
never  commenced,  the  premium  could  be  recovered  back  as  the  ^snrS*^ 
money  advanced  without  any  consideration;  bat  if  it  had  been  ^J^^^Jg^jk 
advanced  on  a  consideration  which  failed  .because  the  contract 


was  illegal — for  example,  a  wager  policy  (/),  or  a  policy  to 
cover  illicit  or  prohibited  trading — and  if  the  contract  had 
been  executed,  tben  another  principle  came  into  play,  and 
the  case  fell  within  the  rule  in  pari  delicto  potior  est  conditio 
posMentis.  The  assured,  therefore,  unless  he  was  ignorant  of 
the  fact  of  the  illegality  (for  ignorance  of  tbe  law  is  no 
excuse),  was  not  entitled  to  any  return  of  premium,  unless 
indeed  he  preferred  his  claim  while  the  contract  was  still 
executory. 

In  one  of  tbe  first  cases  in  which  the  question  arose,  the  Wager 
policy  was  effected  on  the  amount  of  a  bond  given  bv  an  P®*^®*®*- 
East  India  captain  to  secure  his  private  adventure,  valued  at  Bourdieu. 
26,0001.    without  furtkw  i»oof  of  interest  than  tbe  bond, 
free  of  average  and  without  benefit  of  salvage";  after  the 
captain  had  arrived  safe  with  his  adventure,  the  assured 
daimed  a  return  of  the  prwium,  on  the  ground  that,  this 
being  a  wager  policy,  the  ocmtraot  was  void.  Lord  Mansfield, 
at  the  trial,  being  of  this  opinion,  held  that  as  both  parties 
were  in  pari  delicto  the  rule  of  potior  est  conditio  possidentis 
applied,  and  that  the  plaintiffs  oould  not  recover  the  premium, 
and  on  motion  for  a  new  trial  the  Court  took  the  same  viewf^f). 


))  1254.  The  distinction  above  referred  to  between  contracts 

executed  and  contracts  executory  appears  to  have  been  contracts 


executed  and 


(/)  Wager  policies  wore  expressly  prohibited  by  19  Geo.  2,  c.  37, 
and  were  held  to  be  illegal  under  that  statute:  Allkins  v.  Jupe  (1877), 
2  O.  P.  D.  375.  This  statute  is,  however,  repealed  by  sect.  92  of  the 
Mmx,  Ins.  Act,  1906,  sect.  4  of  which  dedares  that  iiMRinuicieB  "^'by 
way  of  gaming  and  wagering  "  are  void,  hal  does  nol  make  tiiran 
illegal.  As  to  tiie  nmHwtoni  of  the  pneminm  on  snch  pdidea,  ne  tupra, 

i§)  Lowry  v.  Bonidieii  (1780),  2  Dongl.  4fi8.  Aeoord.  Allkins  r. 
Jape  (1877),  2  O.  P.  D.  875.  ;  i 


t 


BBTUKN  OF  PREMIUM 


[part  111 


8#ct.  iM&^  suggested  for  the  first  time  in  this  case  hy  BuUer,  J who 
said'  "  l^ere  is  a  soimd  distinction  between  contracts  exe- 

eutwl  and  executory:  and  if  an  action  is  brought  to  rescind  a 
contract,  you  must  do  it  while  the  contract  still  remains 
esxecmtmy^  and  thfiii  it  can  only  be  done  on  the  terms  of 
restmng  the  odier  party  to  his  original  situation.  If  the 
plaintiffs  in  the  present  case  had  brought  their  action  before 
the  risk  was  over  and  the  voyage  finished  (k)^  they  might  have 
had  a  groimd  fi»r  tilieir  dra^md;  b«t  they  waited  till  the  risk 
(such  as  it  was,  not  indeed  founded  in  law,  but  resting  in  the 
honour  of  the  defendant)  had  been  completdy  run  "  (i). 

^^is  disdnctioii  k  not,  however,  peculiar  to  contracts  of 
marine  insurance,  but  is  part  of  the  general  law  of  contracts, 
and  it  is  now  well  establi^ed,  after  much  expressiim  otwegiet 
hj  learned  jodges,  ^utt,  so  long  as  a  oontraet  remains  exeen- 
tmf,  any  money  paid  under  it  may  be  recovered  back  (/r). 
ProTuo.  Bnt  as  regards  contracts  of  marine  insurance,  it  seems  to  have 
been  a  condition  to  the  right  of  action  for  this  end  that 
before  writ  issued  the  assured  shonld  by  formal  notice  to  the 
undemv'riter  have  renounced  his  contract.  When,  therefore, 
a  policy  was  effected  on  goods  by  the  "  Audaz  "  (a  Spanish 
ship),  or  any  other  ship  or  ships,  with  the  mtention  of  covering 
an  illegal  shipm^t  of  cotton  for  Liverpool  from  New  Orleans, 
a  port  of  the  United  States,  then  at  war  with  this  country — 
but  no  shipment  was  ever  made,  or  other  thing  happened 

^  (A)  It  is  doabtfnl  whethw  ilie  contract  would  not  be  oonsidered  to 

be  eiieeiited  witbin  the  meMuaif  of  the  role  as  aooii  at  the  riak  ooni- 
menoei.   Maelachlan  affpean  to  have  been  of  Ihii  yieir  (iAmoald,  Har. 
Ins.  m  ed.  p.  1105);  andef.  Herman  v.  Jendmer  (1885),  15  Q.  B.  D. 
5«1,  and  Kearley  v.  Thomstm  (1890),  24  Q.  B.  D.  7^. 
(0  Lowry  v.  BourdioB  (1780),  2  Dougl.  4S8. 

(k)  See  Tappenden  v.  Randall  (1801),  2  B.  &  P.  467;  Aubert  «. 
Walsh  (1810),  3  Taunt.  277;  Bone  r.  Ekless  (1860),  5  H.  &  N.  923;  29 
L.  J.  Ex.  438;  Taylor  v.  Bowers  (1876),  1  Q.  B.  D.  291;  Homian 
r.  Jeuchner  (1885),  15  Q.  B.  D.  561;  Barclay  v.  Pearson,  [1893]  2 
Ch.  154;  Hermann  v.  Charlesworth,  [1905]  2  K.  B,  123,  ('.  A.  It 
was  doubfod  by  Fry,  L.  J.,  in  delivering  the  judgment  of  the  Court 
of  Appeal  in  Kearley  r.  Thomson  (1890;,  24  Q.  B.  D.  at  p.  746,  but 
the  learned  judge  appears  to  have  l^ecn  in  error  in  stating  that  the 
primaple  m  not  to  be  found  in  any  case  earlier  than  Taylor  v.  Bowera. 
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within  the  scope  of  the  policy,  to  make  the  risk  attach,  and 
the  assured  brought  an  action  to  recover  back  the  premium 
on  the  ground  of  the  illegality  of  the  contract — the  Court 
held  that  he  could  not  recover,  because  he  had  not  renounced 

the  contract  by  notice  to  the  underwriter  before  action 
brought  (1), 

1255.  Where  the  risk  has  commenced  and  the  event  Iftheri^khas 
taken  place,  the  application  of  the  general  principle  that  the  no  return  of 

illegality  is  a  bar  to  a  claim  for  return  of  premium  has  r^^ct™f*° 
never  been  doubted.  iJff?*^ . 

Thus,  where  the  risk  had  commenced  and  a  loss  by  capture 
taken  place  under  a  policy  void  as  being  a  re-insurance 
within  the  19  Geo.  2,  c.  37,  s.  4,  the  Court  of  King's  Bench 
decided  that  there  could  be  no  return  of  premium  (m).  So, 
where  the  policy  had  been  effected  in  this  country  to  cover  a 
trading  with  Holland,  then  in  a  state  of  war  with  Great 
Britain,  and  a^  return  of  premium  was  claimed  after  the  risk 
had  been  run  and  a  loss  by  capture  taken  place,  the  same 
Court  bold  on  the  same  principle  that  no  return  could  be 
made  (n).  On  the  same  ground  it  was  held  that  no  return 
could  bo  claimed  in  respect  of  a  policy  intended  to  cover  a  . 
trade  carried  on  in  contravention  of  our  navigation  laws, 
when  they  existed;  and  this,  though  the  assured  be  a 
foreigner,  for  that  fact  will  not  excuse  his  ignorance  of  the 
trade  laws  of  the  country  with  which  he  effects  insurances 
and  engages  in  commerce  (o).  It  is  otherwise  where  the  Except  where 
policy  is  effected  in  ignorance  of  the  facts.  Thus,  where  the  ignorance 
agent  of  a  foreigner  effected  an  insurance  in  this  country 
after  hostilities  had  been  actually  declared  against  Great 
Britain  by  the  foreign  government  of  which  the  assured  was 
a  subject,  but  without  my  knowledge  of  that  circumstance 

(I)  Bdyart  t^.  Lookie  (1S17),  6  M.  ft  S.  290. 

(;>0  Andree  v.  Fletcher  (1789),  3  T.  E.  266;  Howard  v,  B/eiage 
Friendly  Society  (1886),  54  L.  T.  644. 

(w)  Vandyck  v.  Hewitt  (1800),  1  East,  96. 

(o-)  Morck  V.  Abel  (1803),  3  B.  &  P.  35;  S,  P.  Lubbock  p.  Po|ti 
(1806),  7  Met,  449. 


of  f  aut. 
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S»ct.  iw.  on  the  part  of  the  agent,  or  any  possibility  of  knowing  it  at 
tlie  ttme  id  effecting  tiie  policy,  the  Court  hM  tbat  nnd^ 
these  circfimstances  the  premium  should  be  recovered  back, 
for  the  plaintiffs  had  paid  for  an  insurance  from  which, 
without  any  fanlt  imputable  to  th^nediveey  they  oould  never 
any  bmefit  (p). 

So  where  a  licence  necessary  to  legalize  the  voyage  was — 
without  the  fault  or  knowledge  of  the  assured,  and  contrary 
to  the  opinion  and  expectation  whieh  they  might  reasonably 
entertain— not  proenred  till  after  the  ship  had  sailed;  this 
was  held  to  fall  within  the  same  principle  as  the  case  last 
cited,  and  the  plaintiff  was  allowed  a  return  of  premium  (g). 

Where,  however,  the  want  of  the  licence  at  the  time  of 
sailing  was  a  fact  within  the  knowledge  of  the  assured,  it 
was  held  that  he  could  claim  no  return  of  premium,  though 
the  licence  was  proemred  as  soon  as  possible  alter  the  ship 
sailed  (r) . 

Mmw  Yet  illegality  of  contract  is  no  defence,  except  for  a  prin- 

an  agrent  cipal;  a  mere  agent  cannot  stop  the  money  and  set  up  this  as 
a  bar  to  the  action.  When,  therefore,  a  loss,  notwithstanding 
the  illegality  of  the  transaction,  was  paid  by  the  underwriter 
to  the  broker  of  the  assured,  this  defence  failed  the  broker 
in  an  action  by  his  principal  to  recover  the  money  («).  The 
position  appears  to  be  the  same  with  respect  to  policies  which 
are  void  as  being  gaming  or  wagering  contracts  within  the 
Gaming  Act,  1845.  The  providcms  of  the  Gaming  Act* 
1892,  do  not  seem  to  prevent  the  principal  from  recovering 
from  his  agent  moneys  which  the  latter  has  received  on  his 
account 

0?)  0<Mn  V.  Bruce  (1810,  12  East,  225. 

(f)  H«iiry  V.  Staniforth  (1816),  4  Camp.  270;  S.  C.  as  Hentig  v. 
StemfiHrtk  (1816),  5  M.  ft  S.  122.  See  ako  Siffken  v,  Ailnutt  (1813), 
1      Jt  8*  S9* 

Cr>  Camrie  v.  Bwiter  (mS)\  4  M.  ft  8.  IS, 

(•)  ton*  Bmoi  (1T»T),  1  B.  ft  P.  8;  Fwbmt  v.  BombU  (1798), 
mU.  S98;  Bowftflid      WSmb  16  I*.  J.  Bz.  44. 

(0  De  M««tM  V,  BenjMdn  (!«•*),  «  J.  Q.  B.  248;  Bwge  v, 
Ashley.  [1900]  1  Q.  B.  744,  i^raviiv  O'Bvitivui  r.  TImm,  [18951 
1Q.B.  688. 
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As  regards  tiie  non-return  of  the  premium  when  the  policj  Mmt.  XBftib 

is  void  on  the  ground  of  the  illegality  of  the  adventure,  no  Does  the 

di&tinction  is  made  in  terms  in  sect.  84  of  the  ^farino  Insiir-  JistingSish^^ 

ance  Act,  1906  (u),  between  executed  contracts  and  contracts  ^^^^Sand 

whieh  are  wholly  exeeutory.  Whether  the  distinction  which,  executor}-^ 
as  we  have  said,  is  part  of  the  general  law  of  contracts,  has 
been  abolished  by  the  Act,  so  far  as  contracts  of  marine 
insurance  are  ooncemed,  or  whether  the  words  there  has 
been  no  illegality"  mean  "there  has  been  no  inc^tion  of 
the  illegal  adventure,"  seems  to  be  uncertain. 

1256.  It  never  has  been  doubted,  and  indeed  on  principle  Premium 

is  abundantly  clear,  that  the  premium  must  be  returned  JJJjJ^ 

whenever  the  policy  is  rendered  void  by  the  fraud  of  the  wherever  the 

J        •  .  .  policy  18 

underwriter.    As,  if  an  insurance  be  made  on  a  certain  rendered 


voyage  "  lost  or  not  lost,"  when  the  underwriter,  at  the  time  of  the^ 
he  subscribes  the  policy,  privately  knows  that  the  ship  has  "J^^erwriter 
arrived  safe,  he  will  be  bound  to  restore  <he  premium  (x). 
So,  if  the  contract  be  void  by  the  positive  misrepresentation 
of  the  underwriter,  the  assured  may  recover  back  the  pre- 
miuni  (y):  though  a  mere  statement  of  the  underwriter's 
belief  or  expectation  would  not  otitic  him  to  do  so  (2;). 

There  is  no  specific  statement  in  the  Marine  Insurance  Act, 
1906,  that  if  the  assured  avoids  the  contract  on  account  of 
the  underwriter's  fraud  the  pranium  is  recoverable,  though 
the  case  of  a  policy  effected  at  a  time  when  the  underwriter 
knows  that  the  ship  has  arrived  safely  is  specially  provided 
for  in  sect.  34  (3)  (b)  {a) .  It  seems  clear,  however,  that  when 
the  assured  has  avoided  the  policy  there  is  a  total  failure  of 
consideration,  and  that  both  under  sect.  84  (1)  of  the  Act 
and  by  the  common  law  the  assured  can  claim  a  return  of 
the  premium,  apart  from  any  question  of  fraud. 

(«)  Ante,  §  1247a. 

(as)  Lofd  MuiBfield  m  Carter  v.  Boehm  (1766),  3  Burr.  1909. 

(y)  DnffeU  p,  Wibon  (1808),  1  Gamp.  401;  KefcUewell  v.  Refuge 
Am,  CV>.,  [1907]  2  K.  B.  242;  [1908]  1  K.  B.  645,  C.  A. 

(«)  ¥Kwmm  V.  Watson  (1778),  2  CWp.  787;  Baahee  v.  Ftetoher, 
1  Dongl.  292. 

(<i)  Ante,  §  1247a. 
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For  some  time  ifc  was  a  subject  of  very  fluctuatiug  decision 
wh^^      i»  our  English  Courts,  wlietW  the  Msorod  wm  w  ^ 
ftMduon     nol  estitM  to  «  retara  of  ]»eiiiitim  where  the  contract  was 
iheSS^L^.    i^ndered  void  ah  initio  by  his  own  fraud  (b).   The  point, 
however,  agreeably  to  truer  notions  of  justice  and  good 
policy,  was  at  last  lOeariy  eataUklied  in  oup  English  juris- 
l^adeDoe  that  wherev»  the  contract  is  avoided  by  actual 
fraud  on  the  part  of  the  assured,  whether  committed  by  him- 
seH  or  his  agMit,  theie  shall  be  no  vslorn  of  preminm  (c)  ; 
and  the  principle,  as  we  have  seen,  is  impliedly  recognized  in 
sect.  84  of  the  Marine  Insurance  Act,  1906  (d). 

^"^^^  however,  be  actual  band  on  the  part  of  the 

Sti^?S^it  ^  ^  ^  preclude  him  from  recovering 

fraud.  back  the  premium;  a  mere  misrepresentation  made  without 

actual  fraud  (i.e.,  wilful  intention  to  deceive)  does  not  dis- 
entitle the  aasoied  to  a  fetum  of  premium.  "  Where  there 
is  fraud,"  says  Gibbs,  C.  J.,  "  there  is  no  return  of  premium, 
Iwit  upon  a  mere  misrepresentation  without  fraud,  where  the 
risk  never  attached,  there  must  be  aietum  of  premium  "  (e). 
In  Hie  same  way,  where  the  contract  is  avoided,  ab  initio, 
wicvepoliif  ^aoilt  of  the  assured  (under  such  circumstances  as  not 

(b)  See  the  cases  of  Whittingham  v.  Thornburgh  (1690),  2  Venum, 
206;  Da  Costa  v.  Scanderet  (1723),  2  P.  Will.  170;  WUaoii  v,  Dndket 
(1762),  3  Burr.  1361.    The  two  first  at  Chancery,  and  the  lart  at 
Common  I^w  before  Lord  Mansfield,  m  uk  fmww  of  aUoirii^ 
return  even  in  cases  of  gross  fraud. 

(<?)  Tyler  v.  Home  (1785),  2  Marshall,  Ins.  661;  Chapman  v.  Eraser 
(1703),  ibid.  In  Tyler  v.  Home  the  fraud  was  very  gross,  for  the 
MMired  had  inatmcted  his  broker  to  effect  the  policy  after  'receiving 
jprivate  ialMitslioA  <rf  the  loss  of  the  ship.  The  fraud  must,  however, 
jmihably  9  the  proenring  of  the  contract.  In  Waters  v.  Allen' 
(184S),  S  HOI,  M.  Y.  421,  tiie  voyage  was  divided  by  the  policy  into 
^  dkiiiiel  t»  «Mh  of  whieb  »  aerate  premium  was  affixed. 

Soon  after  tlM»ooa«w««««i  <tf  «h»  earlier  ri*  the  veesel  was  fraudu- 
lently  scuttled  by  the  anonid, »  flat  the  later  ridta  wwe  mw«  iumned. 
It  was  held  that,  aotwithstandiair  fnek  fmni,  the  j^mdmm  to  the 
latter  might  be  reoovcead  back. 

(d)  Ante,  §  1247a. 

{e)  Feiso  v.  Parkinson  (1812),  4   Taunt.   639;    aoc.  Anderaon  v 
Thornton  (1853),  8  Exch.  426;  Bivas  v,  Qmm  (ISSO),  4  A^.  H.  o! 
^77;  6  Q.  S.  13.  222. 
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to  imply  actual  fraud)  in  failing  to  comply  with  any  war-  Sect.  1256. 

lantj,  either  express  or  implied,  the  assured  will  be  entitled  rendered  void 

io  a  return  of  premium.  'Rius,  if  the  ship  do  not  sail  on  the  ^JftSSt^^ 

4ay  prescribed,  or  do  not  depart  with  convoy,  or  be  not  sea-  ^noT™* 

wortiiy,  and  there  be  no  fraud  on  the  part  of  the  assured,  he  oomplying 

with  waxraii- 

mskj  recover  back  the  premium  (j).  ties,  fte. 

It  has  been  held  that  if  the  policy  be  rendered  void  by  the  Or  by  making 
act  of  the  assured  in  making  a  material  alteration  in  it  after  alterataon. 
ifittbscripticm,  and  without  oomimt  of  the  underwriters,  the 
assured  will  not  be  entitled  to  a  return  of  premium  ((/),  but 
the  Marine  Insurance  Act,  1906,  does  not  recognize  this 
rcixoe^tion  to  the  right  of  the  assured  to  a  return  of  the 
premium,  when  liie  policy  is  void. 

1257.  We  have  seen  that,  if  the  risk  have  once  oommenoed.  Return  of 

,  r»  .       .  .       premium  for 

-tnere  can  be  no  return  oi  premium  in  respect  to  its  greater  want  of 
<ir  less  dttratimi;  and  the  reason  is  v^  plain,  because  the 
degree  of  risk  cannot  be  calculated  by  duration — ».e.,  it  waj 
be  as  great  in  a  day  as  in  a  month .  It  is  otherwise  with  the 
;amount  of  the  insurable  interest  or  the  value  at  risk,  it  being 
jtbundantly  obvious  that  upon  two  lots  of  property  of  different 
-values  exposed  to  the  same  perils  the  degree  of  risk  is  very 
•different.    The  risk,  in  fact,  varies  with  the  value. 

Hence,  where  throughout  the  currency  of  the  policy  the  Where  no 
^assured  has  no  interest  covered  by  the  policy,  either  because  ^ 

(f)  2  Manhill,  Ibb.  MS.    Nvmeroiis  cases  deeidle  this  point  ioci- 
4ent»lly.    Henekel  v.  Royal  Exchange  Ass.  Go.  (1749),  1  Ves.  317 
<breaoh  of  warranty  of  neutrality);  Allen  v.  Long  (1785),  2  Marshall, 
Ins.  668  (to  sail  with  oonvoy> ;  and  Colby  v.  Hunter  (1827),  3  C.  &  P. 
7  (warranted  in  port).   In  all  these  cases  return  of  premium  was  claimed 
•and  allowed.    The  rule  has  been  explicitly  recognized  in  the  jurispru- 
.dence  of  the  United  States,    2  Phillips,  Ins.  s.  1844;  1  Parsons,  505. 
But  it  is  now  clear  that  an  insurance  "at  and  from  "  is  not  void 
initio  by  reason  of  the  fact  that  a  warranty  to  bo  subsequently  per- 
formed— e-On  that  the  vessel  shall  sail  by  a  certain  date — is  infringed: 
see  ante,  §  634.    Where  all  warranties  have  been  complied  with  which 
could  be  complied  with  during  the  vessel's  stay  in  port,  the  policy  has 
.-attached,  and  under  sneh  oireumstances  Uiare  oaa  in  general  be  no 
.  jratorii  of  premium.   Of.  Aiiiien  v.  Woodman  (1810),  3  Taunt.  299. 

(^)  Langhom  «.  CoJogan  (1812),  4  Taunt.  330. 
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S«et.  the  interest  in  respect  of  which  he  insures  is  only  a  bare- 

^  ooEtingency  or  expectation,  and  not  an  insurable  interest,  or 

because  he  has  no  mterest  whatever  in  the  subject-matter 
insured,  as  where  he  effects  an  insurance  on  the  wrong  ship,, 
in  either  case  he  is  entitled  to  a  return  of  premium  {Ji). 

The  rule  in  fact  is,  that  if  throu^  mistake,  misinforma- 
tion, or  any  other  innocmt  cause,  an  insurance  be  -made 
without  any  interest  whatsoever,  the  insured  is  entitled  to- 
recover  back  the  whole  premium  {%). 

In  a  case  of  re-insuranoe  made  in  ignorance  by  both 
parties  that  the  vessel  had  arrived  and  delivered  hor  cargo- 
undamaged,  it  was  argued  for  the  defendant,  who  refused  tO" 
pay  the.  {neminm,  that  under  the  circumstances  there  was  my 
insurable  interest  in  tiie  Mendant.    The  Court,  however, 
having  first  held  that  the  policy  had  attached  notwithstand- 
ing the  fact  of  the  risk  having  terminated  beforehandj,  held 
further  that  their  (^inioa  on  the  %cak  point  iraoessarily 
involved  their  holding  that  the  defendant  had  an  insurable- 
interest  {Jc), 

No  return  of  1258.  By  sect.  84  (3)  (d)  of  the  Marine  Insurance  Act,. 
wborekiterest  1^06,  "  where  the  assured  has  a  defeasible  interest  which  is- 
terminated  during  the  currency  of  the  risk,  the  premium  is- 
not  r^umable." 

Under  the  old  Prize  Acts,  where  captors  from  the  moment 
of  capture  acquired  a  contingent  insurable  interest-pliable 
indeed  to  be  divested  by  subseqnoit  s^tence  of  rertoration, 
but  valid  till  then, — and  sent  home  their  prize  under  an- 
insurance  on  their  own  account,  after  which,  upon  arrival,, 
die  was  by  sentaice  of  the  English  Court  of  Admiralty 
restored  to  her  owners—it  was  yet  held  that,  as  the  ride  on^ 
the  ship  had  commenced  under  the  policy,  the  assured  could* 
not  claim  a  return  of  premium  (2).   But  where  they  had  not 

(A)  Mar.  Ins.  Act,  1906,  s.  84  (3)  (c),  ante,  §  1247a. 
(t)  For  almost  every  position  upon  the  subject  which  follows,  see  the- 
great  work  of  Emerigon,  c.  xvi.  Du  Ristourne 

(*)  Bradford  v.  Symondaon  (1881),  7  Q.  B.  D.  456.    See  S.  6'.,  ani9^ 

§  vm. 

(ly  Boeiun  v,  BcU  (1797),  8  T.  B.  154. 


merely 
defeaaible. 
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-even  a  contingent  insurahle  int^st  in  her,  hut  merely  a  hare 
expectation  depending  on  the  bounty  of  the  Crown — if  in 
4such  case,  after  a  losa,  the  underwriters  availed  iiiemselyes 
of  tiie  want  of  interest  to  defeat  the  claim  on  tiie  policy,  ike 
4i8sured  were  entitled  to  a  return  of  premium  (m) . 

In  this  last  cited  case,  after  a  loss,  the  underwriters,  who 

resisted  the  demand  on  the  ground  that  there  was  no  insur- 
able interest,  were  not  allowed  to  retain  the  premium;  but 
where  the  ship  had  arrived  safely  and  iBamed  freight,  Lord 
Ellenhorough  would  not  allow  the  assured  afterwards  to 
•claim  a  return  of  premium,  on  the  ground  that  he  had  no 
insurable  interest,  on  account  of  a  defect  in  his  title  to  the 
i^p.  "  The  voyage,"  he  said,  has  been  performed,  and  the 
ship  has  arrived  in  safety.  The  freight  has  been  earned  and 
paid.  It  strikes  me  as  now  too  late  to  rip  up  the  matter 
and  to  say  you  had  no  msurable  interest.  You  might  have 
rescinded  the  contract  before  the  event;  but  after  that  has 
been  determined  in  favour  of  the  underwriters,  it  does  not  lie 
in  your  mouth  to  tell  them  they  were  never  liable,  and  that 
the  premium  was  a  paym^t  wiUiout  consideration  "  ^n) .  If 
iMs  ease  was  decided  on  the  ground  that  an  assureci  who  has 
had  no  insurable  interest  during  the  currency  of  the  policy 
must  make  his  claim  lor  a  return  of  prenuum  before  the 
Tuk  terminates,  it  is  opposed  to  the  rule  laid  down  in 
sect.  84  (3)  (c)  of  the  Marine  Insurance  Act,  1906,  and 
oannot  ibe  considered  good  law.  But  the  assured  seems  to 
have  had  a  real,  though  defeasible,  interest  in  the  ship  and 
freight. 

So  much  lor  cases  turning  on  the  mere  want  of  insurable  Where 
interest.  Of  course,  if  by  mistake  an  insurance  is  effected  on  e^^d^^ 
goods  on  board  the  Avrong  ship,  &c.,  and  it  turns  out  that  the  ^^^Js^y 
assured  has  no  scintilla  of  interest  at  risk  under  the  policy.  wrong 

ship,  the 

he  will  be  entitled  to  a  return  of  the  whole  premium  (o).      assured  is 

entitled 
to  a  return. 

<n»)  Boatli  V.  Tbompmm  (1809),  11  East,  428.- 

(w)  M'Onlloch  V.  Royal  Exoh.  Ass.  Oo.  (1813),  3  Camp.  406. 
<o)  Martin  v.  SitweOl  (1691),  1  Shower,  166. 
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lilfti      1259.  With  itegaid  to  r^iim  of  {oenuam  for  abort  intetMly. 
OTer-insniance  md  double  iiisiiranoe,  which  is  dealt  with  in 

sect.  84,  sub-sect.  3  (b),  (o  and  (f),  of  the  Marine  Insurance 
Act,  1906  ^p),  the  principle  established  by  the  cases  is  simplj 
diis:  That  if  the  oaderwiiter  ooold  at  any  time,  and  und&r 
any  ccmceivable  circumstances,  have  been  called  on  to  pay  the 
whole  sum  on  which  he  has  received  premium,  in  such  case 
the  whole  premiom  is  earned,  and  there  shall  be  no  return; 
if,  on  the  oHher  hand,  he  could  never  in  any  event  have  thus 
been  called  on  to  pay  the  whole,  but  only  a  part  of  the 
amount  of  his  subscription — say  a  half  or  a  fourth — he  ought 
not  to  retain  a  larger  proportion  than  one-half  or  one-fourth 
of  the  premium,  and  must  return  the  residue  (g) . 

The  cases  in  which  he  may  be  so  called  on  to  make  return 
are,  Ist,  where  in  eith^  a  valued  or  op^  policy  only  part  of 
the  pn^erty  specified  in,  or  declared  on,  the  policy  is  put  on 
board— as,  for  instance,  if  "100  bales  of  cotton  "  be  insured 
"  valued  at  1,000/.,"  or  " at  10/.  per  bale";  or  if  "  100  bales 
of  cotton  "  be  qpeei£ed  in  the  policy  as  the  subject  of  insur- 
ance without  any  valuation— in  such  or  the  like  cases,  if 
there  be  only  50  bales  on  board,  or  only  half  the  quantity  of 
interest  intended,  and  declared  to  be  insured,  a  return  of  half 
tJie  premium  must  be  made  for  diort  interest  (r) ;  for  as  part 
of  the  subject-matter  insured  has  never  been  imperilled,  a 
proportionate  part  of  the  premium  is  returnable  (*). 

Whfflfe  "  frdgfat "  is  insured  generally,  in  a  valued  policy, 
at  a  gross  sum  on  a  general  or  seeking  ship,  this  must  be 
taken  to  mean  freight  on  a  complete  cargo;  if,  therefore,  the 
freight  of  a  c<»nplete  cai^  has  n^er  been  at  risk  during  the 
voyage  insured,  it  should  seem  that  there  must  ba  a  propor- 
tionate return  of  premium  for  short  interest  (t).   So,  in  the 

(p)  Ante,  §  1247a. 

(q)  Stevens,  Av.  200,  203 ;  2  Marshall,  Ins.  649.    See  this  test  applied 
in        V,  Mastenman  (1841),  8  M.  &;  W.  165  j  and  see  also  2  Magens 
1S7,  jwie  to  Ko.  6U,  * 
(r)  StMw,  804. 

(#)  Mmr,  Im.  Aoi,  1906,  s.  84  (3)  (b),  ante,  §  1247a. 
(0  IMm  ir.  A«piiiiU  (1811),  18  Em^,  828.    The  point  waa  mik 
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case  of  an  insurance  "  on  profits,"  if  the  profits  on  a  certain  S«©t.  l^SO* 
quantity  of  goods  are  insured  and  only  part  of  the  goods 
be  put  at  risk,  it  has  been  held  that  the  assured  is  entitled' 

to  a  rateable  return  of  premium  (u) . 

1260.  The  next  case  is,  where  in  an  open  policy  the  sum  Return  of 
insured  {i.e.,  the  aggregate  of  the  different  subscriptions)  fororer- 
exceeds  the  value  of  the  property  at  risk.  The  rule  is  that 
"when  the  assured  has  over-insured  under  an  unvalued 
policy,  a  proportionate  part  of  the  premium  is  return- 
able '*  (a?).  For  instance,  if  in  a  policy  on  goods  the  amount 
underwritten  be  1,6002.  and  the  insurable  value  of  the  goods 
on  board  be  only  500L,  it  is  evident  that  the  underwriters  in 
case  of  loss  could  only  have  been  called  upon  to  pay  to  the 
extent  of  5001.,  or  half  the  sum  insured.  Consequently  there 
must  be  a  return  of  half  the  amount  of  the  premium.  This 
is  called  a  return  for  over-insurance. 

In  valued  policies,  as  we  have  already  seen,  the  valuation  is  No  return  on 
binding  on  the  undmirriter,  so  that  the  assured,  in.  case  of  poiMw 
loss,  supposing  the  whole  of  the  property  to  which  the  valua-  i^J^^^e. 
tion  refers  to  have  been  then  on  board,  will  be  entitled  either 
to  the  whole  or  an  aliquot  part  of  the  whole  sum.  As,  there- 
fore, the  underwriters  upon  such  a  policy  mii^t,  in  the  event 
of  a-  total  loss,  have  been  called  upon  to  pay  the  whole  sum 
insured,  they  are  entitled  to  retain  the  whole  premium,  and 
no  return  can  be  made  for  over-insurance,  though  the  sum  in 
the  policy  may  be  double  the  value  of  the  effects  insured  (y) . 

Where,  after  effecting  one  insurance  on  his  property,  the  Return 
mei^hant  effects  further  insuranees  on  the  same  property  by  ^  Si^X* 
other  policies  with  a  different  set  oi  undwwriters,  the  law  is 
that  if  the  total  amount  thus  insured  on  the  different  policies 
exceeds  the  insurable  value  of  the  property  at  ri^,  the 

determine<l  in  this  case,  but  appears  to  follow  from  the  prindpkB 
regulating  retiirn  of  premium.  See  also  as  to  goods,  Hickman  i?. 
Carstairs  (1833),  5  B.  &  xVd.  651;  Tobin  v.  Harford  (1863),  32  L.  J. 
C.  P.  134;  34  L.  J.  O.  P.  37. 

(w)  Eyro  v.  Glover  (1812),  16  Bafl*,  218. 

(x)  Mar.  Jm.  Acfc,  1906,  b.  84  (3)  (e). 

(y)  Btomm,  200;  2  ManOuOl,  Ins.  6«2,  oitiiig  2  Magm,  1S7,  a. 
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inei-chaiit  can  ooly  reeovw  up  to  the  ext^t  of  mch  value; 
but  may  do  so  from  whicbe^m*  set  of  underwriters  he  phases 
(I.e.,  up  to  thfe  extent  of  their  subscriptions),  leaving  the 
different  undcTwriters  to  contribute  luteably  amongst  them- 
selves to  the  lo88(0).    The  general  rule,  as  stated  in  the 
Marine  Insoranee  Ao^,  1906,  is  that    where  the  assured  has 
over-insured  by  double  insurance  a  proportionate  part  of  the 
premium  is  returnable,"  i.e.,  the  assured  is  entitled  to  a 
rateable  return  of  }»emiom,  proportioned  to  the  amount  by 
which  the  aggregate  sum  insured  in  all  the  policies  exceeds 
the  insurable  value  of  the  property  at  risk.   This  rule,  how- 
ever, is  subject  to  the  jMroviso  t<hat,  "  if  the  policies  are  effected 
at  differmt  times,  and  any  earlier  policy  has  at  an\  time 
borne  the  entire  risk,  or  if  a  claim  has  been  paid  on  the 
policy  in  respect  of  the  full  sum  insured  thereby,  no  premium 
is  returnable  in  respect  of  that  policy,  and  when  the  double 
insurance  is  effected  knowingly  by  the  assured  no  premium 
is  returnable  "  (a). 

1261  It  remains  only  to  consider  how  the  return  of  pre- 
mium in  such  cases  is  apportioned  amongst  the  underwriters 
themsdvea. 

In  the  first  place,  it  is  clear  that,  where  the  over-insurance 
is  by  a  single  policy,  all  the  underwriters  contribute  rateably 
to  the  return  of  premium  without  regard  to  the  date  of  their 
subsmplions;  the  ruk,  as  hud  down  by  Marshall,  being,  that 
"  all  the  underwriters  upon  a  policy  in  which  the  effects  are 
insui-ed  beyond  their  value,  must  bear  my  loss  that  may 
happen,  and  repay  a  part  ol  tiie  i»emium  in  proportion  to 
their  respective  rabeeriptions,  without"  regard  to  the  priority 
of  their  dates  "  (6). 

It  is  also  stated  by  Emengon,  as  the  rule  ol  the  hiw  mari- 
time, that  seve^  poHcim  effected  on  tiie  same  date  are  con- 
sidered to  form  but  one  policy,  and  the  rule,  therefore,  as  to 
the  retuin  of  preniium  in  this  case  is  the  same  as  in  the 

(a)  8«e  lijur.  Im.  Act,  s.  32,  mUe,  §  330. 

(«)  Mar.  Im.  Act,  a.  84  (3)  (f),  ante,  §  1247a;  seo  infta,  §  1262. 
m  3  Msiduai,  Im.  «49. 
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last  (c) .    But  where  several  policies  or  sets  of  policies  Me  «^ 
effected  on  the  same  subject  at  different  dates,  the  foreign  law  On  irrwrd 

T    •        r?         •  -4-4?  policies  of 

maritime  regards  only  the  policy  or  policies  hrst  m  point  ot  different 
date  as  binding,  up  to  the  amount  of  the  value  actually  at 
risk,  and  the  return  of  premium  is  confined  to  the  under- 
writers on  the  other  policies  {d) . 

the  rule  the  English  law  attaches  no  importance,  except 
in  the  case  where  the  earlier  policy  has  at  some  time  home 
the  entire  risk,  to  such  difference  of  dati^  and  is  thus  correctly 
expressed  by  Marshall:—"  If,  by  several  policies  made  with- 
out fraud,  the  mok  insured  exceed  the  value  of  the  effects, 
these  several  policies  will  in  effect  make  but  one  insurance, 
and  will  be  good  to  the  extent  of  the  interest  of  the  assured, 
and,  in  case  of  loss,  all  the  underwriters  on  the  several 
policies  shall  pay  according  to  their  respective  subscriptions; 
and  it  follows  from  thence,  that  all  the  underwriters  on  the 
several  policies  would  be  equally  bound  to  make  a  return  of 
premium  for  the  sum  insured  above  the  value  of  the  effects 
in  proportion  to  their  respective  subscriptions"  (e). 

1262.  The  exception  above  ref  errc^d  to  arises  iii  cases  where,  No  apportion- 
of  the  several  policies  effected  on  the  same  subject  at  different  whole  risk  hag 
dates,  the  earlier  have  actually  attached  before  the  lat^  have  ^^^^J^ 
been  underwritten.  Under  such  circumstances,  the  later  only  pdWes. 
are  subject  to  a  claim  for  return  of  premium  in  case  of  over- 
insurance,  because  until  their  execution  the  earlier  were  sus- 
taining a  risk  equal  to  the  full  amount  of  the  sums  subscribed. 
This  was  determined  on  the  following  state  of  facts: — A  Fiak  v. 
merchant  in  New  Orleans,  having  shipped  a  large  consign- 
ment of  cottons  to  a  Liverpool  house,  directed  them  to  effect 
an  insurance,  which  they  immediately  did,  on  the  12th  of 
April,  by  several  policies  in  London  to  the  amount  of  14,150^., 
and  on  the  13th  of  April,  by  several  other  policies,  both  in 

(c)  2  Emerigan,  c.  xvi.  s.  4,  p.  196.    Sea  also  the  oaae  of  Fisk  v. 
Maflterman  (1841),  8  M.  &  W.  165. 

(d)  Emerigon,  c.  xvi.  s.  4,  pp.  140,  141. 

(a)  2  Marehall,  Ins.  649.    See  Stevens,  Av.  tit.  lloturii  of  Premium, 
205,  and  also  M'CuUocli's  Com.  Diet.  tit.  Mar.  Ins.  750,  ed.  1880. 
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Liverpool  and  at  London  {the  agents  in  the  one  place  being 
unaware  of  what  was  bdi^  done  at  tlie  otiher),  to  the  amoimt 
Hi  22,3002.  mm.  ^os  tbe  total  amount  insured  waa 
36,450?.,  and  the  value  of  the  cottons  as  fixed  by  the  different 
policies  was  30,333^.,  which  left  6,117Z.  astheamoontof  ov»- 
inauranoe  on  the  aggr^te  of  all  the  polidea.  The  cottons 
hmmg  mved  safely,  the  Court,  after  argument,  docidod  that 
as,  in  case  a  loss  had  occurred  before  the  poUcies  of  the  13th 
of  April  were  elected,  the  imd^rwiiters  upon  the  polioies  of 
the  12th  of  April  wouW  have  been  liable  to  the  full  extent  of 
their  subscriptions,  so  they  were  entitled  to  retain  the  whole 
amount  of  their  premiums. 

The  Court  diieoted  aoeoidinglj,  1 .  That  the  assured  should 
have  a  fotom  of  premium  to  the  amount  of  the  over- 
insurance,  such  amount  to  be  ascertained  by  taking  into 
account  all  the  policies;  2.  That  no  return  of  piemium  waa 
to  be  made  in  respect  of  the  policies  effected  on -the  12th  of 
April;  3.  But  that  aH  the  underwriters  who  subscribed  the 
policies  of  the  13th  should  contribute  rateably  to  the  return^ 
in  pn^rtion  to  the  sums  insured  by  them  req[>eotively  on 
tibat  day  (/). 

Ko^^of  The  proviso  to  sub-sect.  3  (f)  of  sect.  84  of  the  Marine 
where  oTw-  Insurance  Act,  1906  (^),  makes  two  further  exertions  to  ^le 
gmeral  rule  that  in  eiee  oi  over-insiuanee  by  donUe  insur- 
ance, all  the  insurers  must  make  a  return  of  premium.  One 
18  that  when  the  double  insurance  is  effected  knowingly  by  the 
assured,  there  is  no  retnm  of  premium  whatev^.   The  othwr 

(J)  Fisk  V.  Masterman  (1841),  8  M.  &  W.  1<M».  It  is  impoMUe  to 
suppose  that  the  Court  intended  to  lay  down  the  rule  which  a  littnil 
construction  of  their  judgment  yiekto— a  rule  which  might  have  tii» 
effect  of  leaving  the  miderwrltere  on  the  later  policdes  without  any 
premium  in  return  for  the  insurance.  For  instance,  if  the  value  of 
the  goods  had  been  1,000/.,  and  the  amount  had  been  fully  underwritten 
in  London  on  the  12th  and  in  Liverjwol  on  the  13th,  the  over-inaurance 
would  have  been  1,000/.  According  to  the  literal  construction  of  the 
judgment,  the  Liverpool  underwriters  would  have  \yeen  obliged  to  return 
the  pmauini  <MI  ''the  amount  of  the  over-insurance,"  i.e.,  1,000/'. 
deariy,  aa  they  would  have  been  liable  on  their  policies  to  the  amount 
irf  MNH.,  ikm  TCtem  of  pranimn  ought  only  to  be  made  on  600/. 
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is  that  if  a  claim  has  been  paid  on  a  policy  in  respect  of  the  sact.  i26a> 
full  sum  insured  by  it,  no  premium  i«  returnable  in  respect  of 
that  policy.  The  former  exception  is  an  alteration  of  the  law 
made  adyisedly  for  the  purpose  of  discouraging  double  insur- 
ance (II).    The  latter  exception  seems  to  have  the  effect  of  ^J^^^ 
making  the  position  of  an  inaurer  who  has  paid  the  full  who  has  paid 
amount  insured  the  same  as  that  of  an  insurer  who  has  for  ^ 
part  of  tike  currwacy  of  his  policy  borne  the  full  risk.  If  this  ^J^J^ 
be  the  proper  construction,  it  is  an  alteratiim  of  the  law,  the 
principle  of  which  may  be  questioned,  as  the  insurer  has  a 
right  to  enforce  contribution  from  the  other  insurers.  It 
may,  however,  be  suggested  as  justifying  the  alteration,  that 
as  he  has  run  some  risk  of  having  to  right  defeated  in  the 
event  of  their  insolvency  (i),  he  ought  in  fairness  to  be  allowed 
to  retain  the  whole  premium. 

In  the  United  States,  policies  usually  contain  stipulatimis  Bak  and 

,  ,1  practice 

whereby,  if  the  assured  has  made  any  prior  msurance  on  the  ^  the  United 

property,  the  insurers  are  to  be  answerable  only  for  so  much 
as  the  amount  of  mck  prior  insurance  may  be  d^ci^t 

towards  covering  the  property,  and  shall  return  the  pr^Mum 
upon  so  much  of  the  sum  insured  as  they  shall  be  exonerated 
from  by  such  prior  insurance  (fe). 

(A)  Sea  Chalmers  &  Owm,  Mar.  Ina.  Aofc,  2iid  «d.  184,  note  (8),  186. 
Yet  there  may  b«  easeB  in  whidi  the  doable  insaranoe  is  quite  legitimate, 
e.ff.,  where  the  assured  has  reascm  to  fear  that  his  underwriters  have 
sostained  heavy  loaaee,  and  will  not  be  aUe  to  pay  in  tiie  event  of  iurtiier 
claims  up<ui  thsm. 

(i)  It  may  be  argued  that  the  intmHon  of  this  exoeption  was  merely 
to  prevent  the  assured  from  claiming  a  direct  return  of  premium  from 
the  underwriter  agaiut  whom  he  has  enforced  his  daim  in  fuU,  but 
not  to  prevent  another  underwriter  from  claiming  a  proportionate  share 
of  the  return  of  premium  which  he  himself  has  been  compelled  to  make. 
Aooording  to  Mr.  McArthur  (Ins.  p.  44),  in  case  of  double  insurance, 
tiie.  assured  might  elect  to  claim  for  a  loss  under  one  policy  or  set  of 
policies,  and  claim!  for  a  return  of  premium  under  the  remaining  policies ; 
and  the  underwriters  had  then  to  re-adjust  the  aggregate  of  such  claims 
among  themselves,  so  that  each  of  them  sshould  in  the  event  bear  his 
proportionate  part,  both  of  the  loss  and  of  the  return  premiums.  It 
is,  however,  difficult  to  conistrue  the  proviso  as  being  merely  intended 
to  give  effect  to  such  a  pracidce.  ifB 

(k)  2  Phillips,  Ins.  s.  183ft«   A  similar  rule  pvevails  in  mmA  olher  | 
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196ft.  It  is  frequently  agreed  betwe^  Uie  parties  that,  upon 
tlie  happening  of  a  ciTtain  event,  or  the  porfoimance  of  some 
stipulation,  the  assured  shall  return  a  part  of  the  premium, 
•nd  clauses  to  tbis  eHeet  are  aoo(»diiigly  in  wach  ease  inserted 
in  the  policy  (I) . 

The  clause  which  has  given  rise  to  the  greatest  amount  of 
discossion  in  our  jurisprudence  is  that  wiuch  provides  for  a 
return  of  part  of  ^e  premium  in  ease  the  "sails  withi 
convo}'  and  arrives." 

The  reason  for  this  stipulation,  and  the  meaning  of  the 
partiea  in  inserting  it,  is  thus  ezptessed  hj  Lord  Mansfield: 
"  Dangers  of  the  sea  are  the  same  in  time  of  peace  and  of 
war,  but  ^^  ar  introduces  hazards  of  another  sort,  depending 
on  a  variety  of  eireiuBataiioeB,  some  known,  othm  not,  for 
which  an  additional  preminm  must  be  paid  .  These  haaaids 
are  diminished  by  the  protection  of  convoy.  If  the  assured 
will  warrant  a  departure  with  convoy,  there  is  a  diminution  of 
the  risk;  hat  if  he  will  noty  he  pays  the  full  premium,  and  in 
that  case  the  underwriter  says,  '  if  it  turn  out  that  the  ship 
departs  with  convoy,  I  will  return  part  of  the  premium.' " 

But,"  owitmues  his  Lordship/'  ash^»may  sail  with  ccmvoy, 
and  yet,  by  storm  or  odier  aoeid^t,  may  in  a  day  or  two  lose 
its  protection ;  to  guard  against  that  risk  the  underwriter  adds 
in  policies  of  the  present  sort,  '  the  ship  must  not  only  .^ail 
with  convoy,  hut  she  most  arrive  in  ojnler  to  entitle  you  to  the 
return.'" 

The  words  ''and  arrives"  do  not  mean  that  the  ship  shall 
arrive  in  company  of  the  convoy;  but  only  that  she  herself 
shall  arrive.  ^  If  she  does,  Uiat  shows  either  that  she  had 
convoy  for  the  whole  voyage,  or  did  not  want  it  (m) . 

So,  in  the  case  of  Simond  v.  Boydell  itself.  Lord  JMansheld 
decided  Uiat  thoug^i  the  policy  was  on  goods,  upon  which  the 

«oiiiitrie8,  causing  confusion,  as  Lowndes  observes,  when  part  of  an 
intwnawe  ia  effected  here  and  part  abroad:  Ix)wndes,  Mar.  Ine.  s.  53. 

(0  Stevens,  Av.  194.  Sect.  83  of  the  Mar.  Ins.  Act,  1906,  nnte, 
§  1247a,  giveti  effect  to  stipulatioiis  for  the  rekaxMi  of  prMUum  on  the 
liappening  of  a  certain  event. 

(m)  Simond  v.  BoydeU  (1779),  1  Dougl.  270,  271. 
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underwriters  had  [)aid  an  average  loss  in  respect  of  sea 
damage  incurred  before  tlie  ship's  arrival,  yet,  as  the  ship 
herself  had  sailed  with  convoy,  and  ultimately  arrived  safe  at 
her  port  of  destination,  the  assured,  under  a  stipulation  to 
return  8  per  cent,  if  the  ship  "  sails  with  convoy  and  arrives," 
was  entitled  to  a  full  return  of  8  per  cent,  on  the  whole 
amount  of  the  insurance,  including  therein  the  sum  which 
the  underwriters  had  paid  as  a  loss  on  the  damaged  goods  (n) . 

Upon  the  authority  of  this  case  Lord  Kenyon  decided  that,  ^gg^^' 
in  a  policy  i>n  freight,  with  a  stipulation  to  return  10  per 
cent,  "if  the  ship  sailed  with  convoy  and  arrived,"  the 
assured  was  entitled  to  the  whole  return  calculated  on  the 
whole  amount  of  the  insurance,  hecause  the  ship,  though  she 
had  heen  captured  and  lecaptored  on  her  voyi^,  was  ulti- 
mately brought  into  her  ]:>ort  of  destination,  subject,  however, 
to  a  charge  of  91.  14s.  per  cent,  for  salvage,  which  the  under- 
writers paid  into  Court  (a). 

In  this  case  Lord  K^yon  said  that  in  order  to  satisfy  the  Amirmg 
meaning  of  the  clause,  the  arrival  of  the  ship  should  "  be  an 
arrival  at  the  destined  port  in  the  course  of  the  voyage  and 
he  intimated,  Aat  if  a  ship  arrived  at  her  neutral  port  of 
destination,  in  the  possession  of  the  enemy,  or  at  her  port  in 
this  country,  as  the  property  of  other  persons,  after  a  capture, 
that  would  not  he  such  an  arrival  as  to  entitle  the  assured, 
under  this  clause,  to  a  letom  of  premiuni  (p). 

If  goods  are  insured  with  a  stipulation  to  return  a  certain 
rate  of  premium  "  if  ship  sails  with  convoy  and  arrives," 
and  the  ship  does  sail  with  convoy  and  arrives  at  her  port  of 
discharge,  though  she  be  there  captured  before  she  have 
completed  the  unloading  of  her  cargo,  so  as  to  be  totally  lost 

(n)  Simond  v.  Boydell  (1779),  1  Dongl.  268.  But  it  is  now  ^an 
established  eustom  of  Lloyd's,  which  has  been  expressly  adopted  by 
the  AsBOoiatioa  of  Aveirage  Adjustera,  that  when  the  w^ods  ''and 
ai*ri?al "  follow  the  stipulation  for  a  rotnm  of  premiiim  on  a  pt^oy  on 
goodfl,  the  paitiGiilar  average,  bat  not  the  speoial  diMges,  im  dedneted 
from  the  amoont  ineared,  in  Ofdw  to  arrive  at  the  amount  on  wliioh 
the  return  is  calenlated.  So  Stevois,  Av.  198. 

(o)  Agnilar  v,  Bodgers  (17»7),  7  T.  R.  421;  Stevens,  Av.  198. 

(py  f  T.  E.  422. 
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'BmtL  mm.  with  Hie  mMm  cl  llie  foocte  on  htmd^  the  assured  will  be 
_  entitled  to  the  stipulated  retm  of  |»inDiiim,  in  additiim  to 

thtj  whole  sum  insured  as  for  a  total  loss  (g). 

tM^  In  fact,  in  all  these  cases,  the  arrival  of  the  ship  is 
tlie  sole  test  of  the  retiun  <d  pimniom,  and  no  legard  is  had 
by  the  parties  to  the  condition  of  the  goods  on  the  ship's 
arrival.  The  total  or  partial  loss  of  the  goods  is  the  subject 
el  the  indfimnity,  and  must  be  paid  by  the  underwriters. 
"  But,  as  to  Hie  return  of  the  additional  prranium,  whelhef 
the  goods  arrive  safe  or  not  makes  no  part  of  the  question; 
the  single  principle  which  governs  is,  that  in  the  events  which 
haTe  happened,  the  war  ruk  has  been  rated  too  h^^  "  (r). 
J^aML  The  words  "  and  arrive  "  may  be  so  used  as  to  mean  arrival 

ultimate  port  at  the  ship's  ultimate  port  of  destination;  so  that  if  it  be 
-of  destination.  ^^^^  ^  ^  ^  diff«^t  portions  of  the  pre-: 

mium  in  case  the  ^ip  sail  willi  convoy  for  dMkaKaoit  portions 
of  the  voyage  and  arrive,  no  return  of  any  portion  of  the 
premium  can  be  claimed  if  the  ship  never,  in  fact,  arrives 
at  her  port  of  ultimate  destinaticm. 
ICeUuer  i\  A  ship  was  insured  "  at  and  from  Lisbon  to  Cadiz,  and  at 
and  from  thence  to  Flushing,  at  a  premium  of  twenty  guineas 
per  cent.,  to  return  8  per  oMit.  if  the  ship  sail  with  eonvoy 
from  Cadiz  to  England,  and  2  percent,  more  for  convoy  from 
England  to  Flushing;  or  10  per  cent,  if  with  convoy  for  the 
voyage  and  aifives."  After  reaching  England  from  Cadiz 
with  eonvoy,  tke  was  lost  by  !foitieli  capture  before  her 
arrival  at  Flushing.  Lord  EUenborough  held,  that  no  return 
could  be  claimed  within  the  meaning  of  this  policy,  as  the 
sliip  had  never  anived  ct  Flyahing,  her  ultimate  port  of 
destination;  the  words  "and  arrives,"  his  Lmxlship  said, 
annexed  a  condition  which  overrode  equally  all  the  stipula- 
ti<ms  in  the  policy  as  to  returns  of  premium;  and  the  true 
meaning  of  the  elanse  was  tiiis:  to  return  10  per  cent,  if  the 
ship  sail  with  convoy  for  the  voyage  and  arrives;  if  from 

(^)  Homcastlo  i\  Haworth  CI 806),  2  Marshall,  Ins.  681. 
(*•)  Per  Lord  Mansfield  in  Simond  v.  Boydell  (1779),  1  Doagl.  271. 
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Cadiz  with  convoy  for  England,  8  per  cent. ;  and  2  per  cent, 
more  for  oonvi^  h&m  Engknd  to  Flm^g  (s). 

In  this  case  the  arrival  at  Flushing  was  held,  on  the  true  Leevin  v. 
construction  of  the  policy,  to  he  a  condition  affecting  all  the 
preceding  stipidi^ioas;  where,  however,  the  stipulaticm  was 
"to  return  6  per  cent,  if  the  ship  sails  with  convoy  for 
Gottenburg,  and  arrives,  and  5  per  cent,  more  if  she  sails  for 
her  port  of  d^v«ry  and  arrives";  the  Court  of  Common 
Pleas  thought  it  questionahk  whether  a  return  of  premium 
might  not  be  due  for  her  arrival  at  Gottenhurg,  though  she 
never  arrived  at  her  ultimate  port  of  delivery  (t). 

During  the  great  French  war  and  Napoleon's  stipulation  to 

continental  system,  a  practice  sprang  up,  which  ceased  with  ^*^n*of  the 

the  state  of  things  that  called  it  forth,  of  stipulating  to  return  P^l^^^* » 

a  portion  of  the  premium  "  for  arrival "  (it) .  In  tlie  only  case 

of  this  kind  which  came  before  the  Courts,  goods  were  insured 

on  a  Baltic  risk,  with  the  usual  latitude  as  to  touching  and 

staying,  sailing  hackwards  and  forwards,  &c.,  ''until  the 

captain  could  find  a  port,"  the  risk  on  the  goods  to  continue 

till  the  same  should  there  be  discharged  and  safely  landed 

with  a  warranty  to  hp  free  from  capture  or  seizure  in  the 

ship's  port  or  ports  of  discharge,  at  a  prendum  of  fourteen 

guineas,  to  return  7  per  cent,  for  arrival.   The  goods  being 

seized  on  board  the  ship  while  moored  in  Pillau  B.oads  for 

the  purpose  of  disoharging,  -were  hdd  to  have  been  seii^d 

in  the  ship's  port  of  discharge  within  the  warranty.  The 

underwriters  consequently  w^ere  discharged  from  the  loss ;  but 

the  Court  nevertheless  held,  that  there  had  been  such  an 

arrival  of  the  ship  as  to  ^title  the  assured  to  the  stipulated 

return  of  premium  (a?). 

It  is  clear  from  this  case  that  it  is  no  objection  to  the  claim 
for  a  return  of  premium  that  the  loss  was  one  not  insured 
against,  provided  the  ship  have  arrived  (y). 

(s)  Kellner  v.  Le  Meeurier  (1803),  4  East,  396. 
(0  Leevin  v,  Ck)rmac  (1812),  4  Taunt.  483,  n. 
(«)  Stevens,  Av.  198. 

(sc)  Dalgleish  v.  Brooke  (1812),  15  East,  295. 

Qj/)  Same  rule  in  the  United  States:  2  PhiUipe,  Ina.  a.  1840. 
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« If  tlw  aliip 
sails  wifli 

OODYOJ 


»» 


lADghorn  V. 
ABnutt. 


What 

constitutes  a 


oonToy. 

Audley  t. 
Duff. 


1266.  Where  the  words  "and  arrives"  are  not  inserted, 
but  the  stipiiktkm  m  simply  for  a  return,  "  if  the  ship  sails 
with  omiyoy/'  tibe  oonstraotioii  is  diffeiirat,  and  the  rule  of 
Simon d  r.  Boydell  will  not  apply. 

Hence,  where,  in  an  insurance  on  goods,  with  a  stipulation 
to  return  so  moflh  per  emt.  "  £«r  convoy,"  the  assured  claimed 
to  recover  the  stipulated  return  (on  Ihe  ground  that  the  ship 
had  sailed  with  convoy)  in  addition  to  a  total  loss:  the  jury 
refused  to  give  it,  saying  that  the  assured  had  a  right,  in  case 
d!  a  total  loss,  to  add  the  wh^  amoiint  of  premium  to 
invoice,  and  so  coukl  recover  it  in  that  shape  included  in  the 
total  loss.  Sir  James  Mansfield,  before  wlioni  the  cause  was 
tried,  did  not  object  to  this,  nor  was  the  Court  moved  upon 
it  (z). 

If  a  return  of  premium  be  stipulated,  in  case  the  ship  saib 
with  omvoy,  and,  before  she  can  do  so,  the  underwriters  are 
disdiarged  by  a  Ineadh  of  wamnty ,  ^  assured  will,  it  seems, 
be  nevertheless  entitled  to  the  stipulated  return  (a). 

What  constitutes  a  sailing  with  convoy  so  as  to  entitle  the 
■Mnrrrd  to  ekim  a  atipwlatttd  cetam  of  premium  within  the 
meaning  of  these  elaoses,  may  be  seen  by  the  following  case: 
A  ship,  insured  "  at  and  from  Oporto  to  Leghorn  at  twelve 
gnineaR  per  cent.,  to  return  61.  if  she  sailed  with  convoy  from 
the  coast  of  Portugal  and  anive,"  sailed  uadsr  o<mvoy  from 
Oporto  to  Lisbon,  the  general  rendezvous,  in  order  to  proceed 
thence  with  the  whole  fleet.  The  Oporto  fleet,  however, 
being  dispened  chi  its  way  to  Lisbcm,  lost  the  convoy,  on 
which  the  ship  in  questicm,  ihffa  judging  it  f<w  the  best,  ran 
for  England,  and  arrived.  Lord  Eldon  held  that,  upon  the 
true  ocmstructioii  of  this  clause,  which  only  required  a  sailing 
with  ocmvoy  frmn  some  part  of  the  ooa^  of  P(»tugal,  the 
assured  was  entitled  to  the  stipulated  return  of  premium  by 
the  ship's  having  sailed  with  convoy  from  Oporto  and  arrived 
in  England  (b). 

(2)  Lao^Mmi  V,  AUnutt  (1912),  4  Tmant,  511;  2  IfArahall,  Im.  676. 
Am  io  the  old  practioe  on  this  point,  aep  Stov^is,  Av.  196. 
(«)  Mfl^w  V.  Qiegmm,  2  Kaiihall,  Ins.  662. 
(6)  Andlegr     Doff  (1660),  2  B.  It  P.  111. 
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1267.  It  is  common  now,  in  time  policies,  to  insert  a  clause  Sect. 


1267. 


providing  for  the  reduction  of  premium  in  the  event  of  the  Clauses  in 
vessel  not  being  continuously  employed  during  the  whole 
period  covered.    The  clause  takes  various  forms  (^):  under 
the  Institute  Time  Clauses  it  runs  as  follows: — 

  per  cent,  for  each  uncommenced  month  if  it 

be  mutually  agreed  to  cancel  this  policy ; 
aa  loQowB  for  moh  oonseentiTe  thirty  days  the 
vmmI  may  be  }tad  up  in  port,  via.: — 

 per  eent.  if  ia  tho  IT.  EL  not  unier  wpt&r ;  J  and 

 per  eeiit.  imdor  repair,  or  if  abroad ;  |  antral. 

Provided  ahrays  tiist  in  no  case  ahall  a  return  be 
aBbwed  when  Hie  wittln-naaied  yeeeel  ii  lying 
in  a  i9&UbmA  or  in  ■eapoaed  iiMl  niifrotieted 
waters: 


To 
retnm. 


The  meaning  of   laid  up  in  port "  in  such  a  clauso  was  ia,  "  Laid  up  in 

•»  port." 

dispute  in  a  recent  case  where  a  vessel,  though  she  remained  jf^j^i^ 
for  two  months  within  the  limits  of  a  naval  port,  kept  steam  Shipping  Co. 
up  continuously  and  was  from  time  to  time  shifted  about  for  Ina.  do. 
the  purpose  of  coaling  ships  of  His  Majesty's  fledt.  Bray,  J., 
held  that,  apart  from  any  customary  meaning  of  the  words, 
the  ship  was  not  during  this  period  "  laid  up  in  port."  He 
found  on  the  evicbnce  ^hat  the  wosds  had  aoquiied  a  cus> 
tomary  meaning,  which  imposed  on  the  insurers  a  liability 
to  make  a  return  of  premium  for  the  time  when  a  ship  was 
discharging,  going  into  dock  for  repairs,  undergoing  repairs 
and  loading,  although  she  might  have  to  go  to  two  or  three 
places  to  discharge  or  load.  He  found,  however,  that  there 
was  no  recognized  or  customary  meaning  that  covered  the 
case  of  a  vessel  engaged  in  coaling  ships  of  war,  which  was 
a  more  hazardous  opmtion'tiian  discharging  cargo  in  the 
ordinary  way.  He  therefore  held  that  the  assured  were  not 
entitled  to  a  return  of  premium,  and  his  judgment  was 
affirmed  by  the  Court  of  Appeal  (d). 

(ey  See  Douglas  Owen's  Mar.  Ins.  llo4ee  and  Glaiises,  8rd  ed. 

pp.  121—123. 

(d)  North  Shipping  Oo.  v.  Union  Mar.  Ins.  Oo.  (1918^19),  24  Com. 
Gas.  83,  161. 

A.— VOL.  n.  51 
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Under  a  stipulation  in  a  time  policy  on  a  ship  "  for  a 
return  of  premium  if  sold  or  laid  up  for  every  unoommenccd 
Mndi,"  tke  iMWigd  wm  not  oititled  to  a  leten  by  rmmm 
of  the  ship's  having  heen  laid  up  for  several  monliiB  Ottt 
of  the  year  for  which  the  policy  was  in  force,  as  it  appeared 
^at  ihe  waa  gnyioyed  again  mttun  the  year:  for  the  words 
"laid  up,"  heing  in  emmeefcion  wiUi  tiie  imd  "soM/*  most 
he  taken  to  mean  such  a  permanent  laying  up  as  would  take 
place  if  the  ship  had  been  sold,  and  would  put  a  final  end  to 
the  policy  (e). 

A  time  policy  contained  a  clause  which  provided  that  if 
the  venel  were  "  bM  or  transferred  to  new  mimafement/' 
the  policy  ^^Hmld  become  cancelled,  and  a  pro  raid  return  ol 

premium  be  made.  She  was  captured  by  the  J apanese  daring 
the  Russo-Japanese  war,  and  condemned  by  a  Prize  Court; 


in 

more,  J.,  that  ttiere  had  not  been  a  transfer  to  new  manage- 
ment within  the  meaning  of  the  policy,  and  that  the  assured 
could  not  claim  a  return  of  premium  (/). 

It  is  common  to  provide  for  the  return  of  a  portion  of 

the  premium,  on  condition  that  the  vessel  shall  not  he 
employed  except  in  certain  specified  trades,  or  within  a 
specified  area.  Whete  a  erased  was  insured  for  twelve 
montbs  at  eight  guineas  per  cent.,  ''returning  one  guinea 
per  cent,  if  vessel  employed  in  Eastern  trade  during  the 
whole  currency  of  this  policy,"  and  the  vessel  was  totally 
lost  before  tbe  exptiataon  of  the  twelve  monihs,  Imt  having 
been  until  her  loss  only  employed  in  sudi  tnde,  it  was  held 
that  the  currency  of  the  policy  ended  when  the  ship  was 


(0)  Ibirtw  «.  Wrii^  (1880),  10  B.  ft  Gr.  714. 

(/)  Fyman  v.  Martoi  (1906),  22  Times  L.  R.  834;  (1907),  13  Com. 
C3b8.  64,  C.  A.  The  learnied.  judge  thooght  that  if  a  vessel  were  sold  by 
the  Admiralty  Court  or  by  a  Prise  Court,  she  might  perhaps  be  said  to 
kave  been  sold  or  transferred  to  new  management  within  the  meaning  of 
the  clause,  though  he  inclined  to  the  opinion  that  the  "  free  of  capture 
and  seizure  "  clause  was  a  bar  to  a  claim  arising  out  of  a  sale  by  a 
Prise  Court.  In  thia  opinion  he  was  supported  by  the  Court  of  Appeal. 
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lost,  and  that  ber  ownm  vme  tb^oro  entitled  to  ike  Sect,  laey. 
setnm  (g), 

Hiese  aie  tta  mora  ofdinaiy  stipuktioiis  oi  tfaia  m^ine, 

and  they  fully  illustrate  the  rules  applicable  to  cases  of  tbis 
kind  in  general.  Of  course,  it  is  open  to  the  parties  to 
fftipBlttft  tiiat  the  happeoliig  any  i^eeified  event  shall 
entitle  the  assured  to  a  te^kam  of  so  mndi  per  oent.  of  tbe 
premium  (h), 

Tbe  dd  ouelooi (t),  in  viitua  of  wbii^  tbe  underwnter  Deductionof 
used  to  be  allowed  to  deduct  one-balf  per  cent,  from  tbe  ^IjlliP' 

amount  of  returnable  premiums,  is  now  obsolete  in  this 
oountiy. 

1268.  In  all  cases  wbm  dim  is  reason  to  suppose  that  tbe 

assured  may  he  entitled  to  claim  a  return  of  premium,  it  wiU 
be  advisable  for  the  underwriter,  in  defending  an  action  on 
tbe  pdicy,  to  pay  tiie  premium  into  Court,  so  as  to  escape 
liability  for  costs  (;). 

Lord  Eldon,  while  Chief  Justice  of  the  Common  Pleas, 
was  of  a  d^er^it  opiniim  as  to  the  necessity  for  opening  this 
question  to  the  jury;  but  it  subsequently  became  tbe  estab- 
lished practice  for  the  plaintiff's  counsel  not  to  announce  at 
first  any  intention  to  daim  a  return  of  premium  ;  so  that  if 
Ibe  defendant's  case  proved  him  to  be  entitled  thereto,  he 
recovered  it  as  money  received  at  any  time  before  verdict; 
he  thus  obtained  the  full  advantage  which  the  evidence  pro- 
duced entitled  him  to,  without  diipuraging  bis  own  case  at 
Ibe  outset  by  setting  up  a  demand  implying  a  doubt,  at  least, 
of  being  able  to  sustain  his  principal  claim  (k), 

ig)  Gorsedd  SS.  Co.,  Ltd.  v.  Forbes  (1900),  5  Com.  Cas.  413. 

(A)  See,  e.g.,  lonides  v.  Harford  (1859),  29  L.  J.  Ex.  36. 

(t)  See  2  Emerigon,  c.  xvi.  s.  6,  p.  201,  citing  foreign  laws  and  ancient 
jurists;  Stevens,  Av.  206.  The  Code  de  Commerce  provides  for  the 
retention  of  one-half  per  cent,  in  certain  cases,  see  arts.  349,  358 — 361. 

(;•)  See  Penaon  v.  Loe  (1800),  2  B.  &  P.  330. 

(A)  2  Marshall,  Ins.  663;  per  Chambre,  J.,  in  Penson  v.  Lee  (1800), 
!S  S.  Ifc  P.  333. 

51  (2) 
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let.  1268.  But  suppose  the  plaintiff  should,  without  damage  to  hit 
Effect  of  own  ottse  on  tiie  leoofd,  be  aUe  to  take  this  mmny  out  of 
<witofcourt7  Ckmrt,  raying  at' tiie  eame  time  damages  ultray  and  the 
jurj^  should  ultimately  find  him  entitled  to  his  principal 
demand,  a  thing  inoonaisteiit  with  any  title  to  a  return  ol  the 
pranom,  tba  Oonit  woqU  not  allow  liuii  to  reoover  moie 
€^  the  amount  of  such  principal  demand,  less  the  sum. 
taken  out  of  Court  (I). 

(I)  Carr  v.  Roy.  Bxch.  Ass.  Oo.  (1864),  and  Gtr-^.  Moniefiore,  31 
L.  J.  Q.  B.  21. 
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PAjRT  IV. 

PBOCBDUSB  AND  BVIDIKIIGI. 

Modern  Procedure   1289 

The  Consolidation  Rale  >.   1270 

Order  for  Ship's  Papers  1271,  1272 

Parfcies  to  Action;  Provinces  of  Judge  and  Juiy  1278,  1274 

Evidence  in  Action  on  Policy — 

Proof  of  the  Policy,    1276—1277 

„    of  Interest'  1278—1280 

„    of  Inception  of  Risk   „  1281,  1282 

„    of  Law,  iic  1283—1286 

1269.  '1  L^HE  early  editions  of  this  work  terminated  with,  Oommeirdal 
several  chapters  devoted  to  the  subject  of  Jurisdictioii,  f  co- 

oedure  and  Evidmee.  There  is  comparativeiy  little  in  thoso 
chapters  of  sufficient  importance  to  justify  their  retention  at 
the  present  time.  Such  questions  as  who  are  the  proper 
parties  to  sue  or  be  sued,  and  what  facts  must  be  proved  bj 
a  plaintiff  or  a  defendant  in  ordeac  to  win  his  case,  have 
abeady  been  dealt  with  generally  in  the  course  of  the  work; 
and  questions  as  to  the  proper  form  of  a  dflfilarsition  or  of  a 
plea  are  no  longer  of  much  practical  importance  (a) .  Cases 
of  marine  insurance  have,  since  1895,  been  usually  tried  in 
what  is  known  as  the  Commercial  Court,  where  justice  is 
administeFed  without  paying  a  too  rigid  attention  to  fomis 
or  to  teohnioalities  of  eyidenee  (6). 

1270.  Actions  on  Lloyd's  policies  are  now  commonly  Consolidation 
brouglit  against  one  individual  underwriter  selected  by  the 
plaintiff.    Each  underwriter  is,  of  course,  <mly  severallj 

(«>  Wmm  of  itelMMBt  el  daim  aiiA  delmee  will  h&  found  in  Apgrn- 
dkm  C.  (I.  5,  Ko.  S>  and  D.  (s.  6,  Km.  lS-^16)  to  the  B.  &  C.  ISSt. 

(6)  For  the  procedure  of  iliia  Coort,  Me  Miiliiwr'a  Baafllioe  of  Iko 
OoBUBflveial  Coart;  8erat4oa  oa  Ckarter-favliei,  fto.,  ziv. 
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bomid  for  the  amount  of  his  own  suhscriptioii,  mnd  a  judg- 
mmit  against  one  undmrnt^  would  not,  apart  from  agree- 
ment, or  some  mode  of  procedure  introduced  to  meet  the  case, 
bind  other  underwriters  who  had  subscribed  the  same  policy. 
The  aasored  wcudd,  tharelofe,  be  entitled  to  bring  a  separate 
action  against  all  the  separate  undo^^\  liters  on  the  same 
policy,  however  numerous,  in  respect  of  the  same  loss  and  the 
mme  ride. 

As,  however,  in  every  poHcy,  regarded  as  a  contract  of 
indemnity,  there  arc  substantially  but  two  parties — ^namely, 
the  assured  on  one  side  and  the  whole  body  of  underwriters 
on  the  oth«r;  and  as  the  elaim  to  a  loss  on  sneh  policy  mnst 
generally  rest  on  the  same  grounds,  whvn  pr.^fcrred  against 
one  of  the  underwriters,  as  when  preferred  against  another, 
it  is  obviously  deairabJe  that  in  actims  on  polieiea,  a6  in  all 
oth^  oases,  a  single  trial  should  decide  what  is,  in  fact,  but  a 
single  question. 

Accordingly,  in  order  to  secure  this  result.  Lord  Mansfield 
iiiixiMliiced  liie  practioe  of  eonaoHdating  acticms  <m  poikies  of 
insurance  (c). 

At  the  present  day  the  case  is  adequately  provided  for  by 
the  Bules  of  the  Sai^Eeme  Court,  1883  (4),  which  give  genml 
powers  of  consolidating  all  actions,  whether  of  marine  insu- 
rance or  not,  pending  in  the  same  Division.  In  one  of  the 
appendices  (e)  to  the  rules,  there  is  a  lengthy  form  of  an  order 
to  cimsdiidate  actiims  against  underwriters  in  partioalar, 
which  form  appears  to  embody  in  substance  the  earlier 
practice.  Perhaps  the  most  noticeable  feature  of  the  old 
pfaotioe  was  that  inaamndi  as  the  ofder  for  oonsolidatioa  was 
a  favour  asked  for  by  the  defmidants,  it  was  only  they  who 
were  bound  by  the  result.  The  plaintiff  might  if  he  chose, 
after  a  veixiict  for  the  def^MUnt  at  the  first  trial,  pxooeed  with 
one  of  his  other  actions. 

(r)  x\rn<5uld  (2nd  ed.  p.  1272)  here  followed  witii  aome  pages  veAaUng 
to  the  old  practice  as  to  oonaolid^ttion,  which  are  not  eouttdflced  M  of 
sufficient  importance  to  be  rriiincd  in  tliis  editioa. 

(d)  Ord.  XLIX.  r.  8. 

(«>  App.  K.  No.  60. 
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In  modem  practice,  however,  the  consolidation  order  is  not  Wmi^.Wf^ 
very  much  used.    The  plaintiff  usually  issues  a  single  writ 
against  one  underwriter,  and  the  result,  apart  from  special  cir- 
cumstances, is  treated  by  all  parties  as  concluding  the  matt^. 

1271.  There  is  one  important  point  of  practice,  ^\  hich  is  Order  for 
peculiar  to  actions  on  policies  of  marine  insurance;  this  is  the  *  P^pew* 
praetje^  whereby  the.  underwriter  is  entitled,  as  a  matter  of 
course,  to  an  order  against  the  assured,  requiring  the  latter  to 
discover  on  oath,  and  to  produce,  all  the  ship's  papers.  This 
practice  appears  to  have  been  introduced  more  than  a  century 
ago,  at  a  time  when  the  Courts  al  Common  Law  were  unable 
to  grant  discovery,  in  order  to  relieve  the  underwriter  of  the 
necessity  of  going  to  a  court  of  equity  (/).  Further  reasons 
for  th^  practice  are  that the  und^rwritm  have  no  means  of 
([flowing  how  a  loss  was  caused;  it  occurs  abroad  and  when 
the  ship  is  entirely  under  the  control  of  the  assured.  In 
addition  to  this  the  contract  of  insurance  is  made,  in  peculiar 
terms,  on  behalf  of  ilie  assured  himself  and  all  pers<His  inte- 
rested, and  who  these  persons  are,  especially  at  the  time  of 
the  loss,  is  entirely  unknown  to  the  underwriters  "  (g).  Nor 
was  the  pmotioe  of  making  the  oeder  on  all  parties  interested^ 
without  an  affidavit,  altered  by  the  Judicature  Acts  (h). 

The  order  is  \ery  comprehensive  in  form  and  runs  as 
follows  (i):—"'  It  is  ordmd  that  the  plaintiff  and  all  pmcms 
interested  in  these  proceedings  and  in  the  insurance,  the  sub- 
ject of  tliis  action,  do  produce  and  show  to  the  defendant,  his 
solicitors  or  agents,  upon  oath,  all  insurance  slips,  polunes, 
letters  of -instruoticm,  or  other  orders  for  effecting  such  slips 
or  policies,  or  relating  to  the  insurance  or  the  subject-matter 
of  the  insurance  o^  the  ship  or  the  cargo  on  board 

(/)  See  GoMflohiiudt  .v,  Marryat  (Wit),  1  Camp,  at  p.  per 
Hansfield,  C.  J. 

(r/)  Per  Brett,  L.  J.,  in  Gliiiia  88.  Co.  v.  Conmiercial  Ass.  CSo.  (1881), 
8  Q.  B.  D.  142,  at  p.  145. 

(A)  Ibid.;  and  see  abe  W4Mi  of  BogfaiBd  Bank  Oanlon  Io«.  CVk 
(1877),  2  Ex.  D.  472. 

(0  App.  K.  to  B.  S.  C.  1883,  No.  19. 
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■isk  Iflll.  thereof,  or  the  freight  thereby,  and  ahN> doeoments  relatmg 

to  tho  sailing  or  alleged  loss  of  the  said  ship,  the  cargo  on 
board  thereof  and  the  freight  thereby,  and  all  letters  and 
Hfmnqpondcnee  with  any  pefioa  or  pefaotia  in  any  manner 
relating  to  the  effecting  the  insurance  on  the  said  ship,  the 
cargo  on  board  thereof,  or  the  freight  thereby,  or  any  other 
iDMDeance  whatsoever  effect  on  the  said  ship,  or  the  cargo 

<m  hoard  tiMieof,  or  ^  ^  ^  ^^^3^ 

by,  or  relating  to  the  policy  sued  upon  in  this  action,  or  any 

other  policy  whatsoever  effected  on  the  said  ship,  or  the  cargo 
on  hoard  tliemi,  or  the  frei|^  thfifoby  on  the  same  voyage. 
Also  all  eorreqpondenoe  betivoen  the  obtain  or  agent  oi  th0 
vessel  and  any  other  person,  with  the  owner  or  any  person  or 
persoos  piovioas  to  the  commencement  of  or  during  the 
wlyoh  tho  aUeged  km  happened.    Abo  all 
protests,  surveys,  log  books,  charter-parties,  tradesmen's  bilk 
for  repairs,  average  statements,  letters,  invoices,  bills  of 
paroelsy  bilia  of  lading,  manifests,  aooounts,  accounts-current, 
aooonali-sales,  hills  of  sKohange,  jwoe^ta,  vooohers,  hookB^ 
documents,  correspondence,  papers,  and  writings  (whether 
onginals,  duplicates,  or  copies  respectively),  which  now  are  in 
Hie  GQSlody,  possnssiom,  or  power,  of  the  said  plaintiff  and  the 
ssid  other  persons  so  almsaid,  his,  or  their,  or  any  or  either 
of  their  brokers,  solicitors,  or  agents,  in  any  way  relating  or 
referring  to  the  matters  in  question  in  this  action,  with  liberty 
Ibr  liw  dfltfondant,  his  soiiwtow,  or  agents  to  inject  an^ 
copies  of  or  extracts  from  the  same  or  any,  or  either  of  them, 
[and  that  in  the  like  manner  the  plaintiff  and  the  said  other 
pmsoiis  ■■  sfaifissid  do  simmint  for  all  mrh  dornmfintn  nti  yrm 
once,  hut  aio  not  now,  in  his,  tfaeiry  or  anj  or  either  d  tiieir 
possession,  custody,  or  power  (;),]  and  that  in  the  meantime 
all  further  proceeding  he  stayed,  and  that  the  costs  of  and 
oosaakmed  hy  this  applioiitiott  bo 

stringent  1272.  It  will  be  observed  that  this  order  is  much  more 

JjJjJ®         stringent  than  the  conunon  order,  for  discovery  made  in  an 

0>  8«  Okkm  m.  Ca.  v,  CmtmmtOMk  Am,  Co.,  mtpra;  0.  LXI,  r.  38. 
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ordinary  action,  whidi  only  embraces  such  documents  relating  Soot.  1272. 
to  the  matters  in  question  in  the  action  as  are  or  have  been 
in  tho  possession  or  power  of  the  party.  From  the  observa- 
tions above  cited  of  Brett,  L.  J.  (fc),  it  might  have  been 
inferred  that  the  order  would  only  be  made  against  a  ship- 
owner, with  the  object  of  obtaining  from  him  information  of 
which  he  alone  was  possessed.  But  the  terms  of  the  order 
and  the  decisions  thereon  go  far  beyond  such  a  limitation. 
Thus,  it  was  held  that  the  order  was  pnq^ly  made  against  iMe  agdnai 
mortgagees  who  had  never  sailed  or  been  in  possession  of  the 
vessel,  and  that  it  was  not  a  sufficient  compliance  with  the 
(Mrdee  for  them  to  swear  that  they  had  no  papers  (2).  The 
positimi  was  thus  explained  by  Cleasby,  B.: — "  Th»  interest 
of  the  plaintiffs  is  that  of  bare  mortgagees.  They  have 
nothing  to  do  with  the  sailing  of  the  ship;  they  merely  have 
an  interest  in  the  ship  itself.  The  ship  is  kwt;  they  bring 
this  action.  Is  tiie  underwriter  entitled  to  call  upon  them 
not  only  to  make  an  affidavit  and  to  produce  that  which  they 
have — which  is  nothing,  from  thor  interest  being  such  as  1 
have  maitioned — but  to  cause  these  papers  to  he  j^odueed 
upon  affidavit  by  the  mortgagor,  who,  by  permission  of  the 
mortgagee  has  sailed  the  ship,  and  who,  I  assume,  would  be 
the  person  in  possession  of  all  the  ship's  piqpers?  I  do  not 
say  that  the  mortgagees  would  be  bound  to  produce  through 
the  mortgagor  all  those  papers — we  do  not  decide  that — but  at 
all  events,  thegr  eannot  say:  '  We  will  do  no  more  than  make 
an  affidavit  that  we  have  no  papers  ourselves,  or  none  under 
our  actual  control . '  No ;  they  must  go  further,  and  endeavour 
to  comply  with  the  practice  in  substance,  that  is  to  say,  they 
must  endeavour  to  ^oduoe  tho  ^p's  pi^pers;  thej  must 
satisfy  us  that  they  have  made  application  to  the  mortgagor 
and  have  done  what  they  can  to  place  the  defendant  in  th^ 
positioi;  of  knowing  what  his  defence  to  the  aiMion  is  "  (m). 

(k)  S«e  ako  per  Cookbani,  O.  J.,  in  Bftynor  v.  Biteoa  (1865),  U 
L.  J.  Q.  B.  at  p.  61. 

(0  Weet  ot  England  Bank  v.  Gaatoa  Im.  Co.  (1877)»  L.  E.  2 
Ex.  D.  472. 

(m)  Fm  Cleasby,  B.,  L.  B.  2  Ex.  D.  at  p.  474.  Tli©  judgments  of 
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Similarly,  the  order  is  made  against  a  plaintiff  claiming 
Owner  of  On  a  policy  on  goods  (w),  and  against  an  underwriter  suing 
upon  «  policy  of  «^i««n«ee  (o).  A  aiauLir  orfet  ha.  J«. 
h&m  gnuited  a^fauMt  mn  Bmmted  m  an  aotkm  brought  against 
hira  by  an  underwriter  to  recover  back  money  alleged  to  have 
been  obtained  by  fraud  (p).  The  order  in  tliis  case  was  made 
alter  ^  ddiverj  el  j^eadings  qb  both  tides  and  altar  a  dear 
d^nitkm  ^l  the  issoes.  In  a  later  case,  howerer,  whCTfe  the 
plaintiffs,  au  insurance  company,  were  seeking  to  recover  from 
a  baak  in  this  ooontry  losses  paid  to  the  latter  on  acootint  ol 
fM«igii  »Nt«d,^  wUoh  the  iMiik  «ftor  coUeeting  duly 
paid  over  to  their  principals  abroad,  and  an  application  for 
the  aihdavit  was  made  immediately  after  the  issue  of  the  writ, 
it'was  coRsidmd  the  CSourt  ol  Appeal  that  scmdo  passages 
in  the  judgm^ts  in  Bouhon  v.  Hould^  went  too  lar,  and 
that  the  order  asked  for  ought  not  to  be  made,  at  any  rate, 
in  the  piesent  state  of  the  litigation  (9). 

It  is  to  be  observed  that  the  order  will  only  be  made  where 
the  case  is  really  one  of  marine  insurance.  It  has  been 
reluaed  Hot  only  t^htee  the  transit  covered  was  entirely 
iiilanc^  (r),  hut  afeo  in  two  c»ses  "where  it  wAs  partly  by  sea 

and  partly  by  land  (s) ;  but  it  was  granted  by  the  Court  of 

'  -  ^  ^  "  -        ■    .'*■■■■■■* 

UrafComiof  Appeal  in  CSiiiia  SS.  Co.  v,  Omaaeveail  Am.  Co.,  ubi  »upra, 
SMiotiie  flame  «#eel.  For  an  instanee  wima  tbe  Coart  waa  not  satisfied 
HHi  Ifw  plaintab  had  done  iheht  best  to  obtain  papen^  upa  J^stAom  4c 
Flwfiiieial  Co.  v.  Chambers  (1900),  5  Com.  Cas.  241. 

(«)  See  per  A.  1*.  Smith  and  dotty,  L.  JJ.,  in  the  caae  next  cited. 

(o)  CUna  Traders'  Co.  c  Royal  Exch.  Aas.  Corp.,  [1898]  2  Q.  B. 
187;  oyermUyg        DivisioQal  Coart  decisioiis  to  a  ooatrarj  efteet. 
Boiaton  V,  Hmdder,  [1904]  1  K.  B.  784,  C.  A. 

(9)  Nattonal  Benefit  Assuranee  Co.,  Ltd.  v'.  Hambro,  Lloyd's  List, 
Mst  July,  1919.  Of.  British  Isles  Mar.  k  Gen.  Ins.  Co.,  Ltd.  v.' 
liatSBdji  (1920),  5  Lloyd's  List  Law  Bep.  202,  where  underwriters  who 
had  paid  a  broker  for  a  loss  of  goods,  brought  an  action  against  him  to 
reiBoi^r  back  the  money  on  the  ground  that  the  goods  had  not  been 
shipped,  and  the  Court  of  Appeal  made  an  order  for  ship's  papers. 

(/)  Sc'hloss  V.  Stevens  (1905),  10  Com.  Cas.  224,  O.  A,  See  also 
Tannenbaum  v.  Heath  (1908),  13  Com.  Cas.  264,  C.  A.  ^ 

(«)  Henderson  v.  The  Underwriting,  &c.  Assoc.,  [1891]  1  Q..B.  .667; 
YiUw  JMtia».^  Q>.  v..  Steams  (i^OO),  6  Com.  Cas.  246. 
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Appeal  where  the  voyage  was  mainly  by  sea,  and  the  last-  S«ct.  1272. 
m^nttoned  decisions  were  questioned  by  the  Court  (t). 

When  the  nmninal  plaintiff  has  effected  the  p<^icy  as  an  Diaeovery 
agent  for  another,  the  underwriter  is  entitled  to  the  same  brought 
discovery  as  if  the  real  assured  were  a  party  to  the  action  (w).  S  a««»t. 

(j0iteKpoadmoB  passu^  after  notice  of  abandonment 
between  underwriters  and  the  salvage  association  employed 
to  protect  their  interests  has  been  held  by  the  Court  of  Appeal 
to  be  privileged  (v). 

1273.  Questions-as  to  wbo  ore  competent  and  proper  parties  Who  can  «mf 
to  avail  themselves  of  policies  have  already  been  sufficiently 
discussed  (w) .  An  action  on  a  policy  may  be  brought  in  the 
name  of  the  broker,  or  otiier  agent,  who  hafr  effected  it  in  his 
own  name  (x),  and,  speaking  generally,  persons  in  whose 
interest  a  policy  has  been  effected  (y),  or  to  whom  the  police- 
has  been  properly  assigned  (z)y  can  sue  thereon,  as  well  as  the 
nominal  asmired  (a). 

Questions  sometimes  arise,  in  cases  of  marine  insurance,  1^ 
to  the  respective  provinces  of  judge  and  jury.    It  is  within  Province  of 
the  province  of  the  jury  to  determine  questions  of  fact 
relating  to  tihe  exi^moe  ol  mercantile  usage,  and  to  the  use 
and  meaning  of  mercantile  terms .  The  customs  of  merchants, 

(0  Hiu^iiig  V.  BqbmU,  [1905]  2  K.  B.  83. 

(m)  Willis  V.  BttddeUj,  [1892]  2  Q.  B.  824.  As  to  dimsovety  where 
an  action  brought  m  the  oaane  of  an  assored  is  oonduoted  by  ihe  andetr- 
writor  who  is  subrogaled  to  his  rights,  see  Jamm  Nelson  &  Sons,  Ltd. 
V.  Nelson  Line,  Ltd.,  [1906]  2  K.  B.  217. 

(?0  Adam  SS.  Oo.,  Ltd.  v.  London  Assce.  Corp.,  [1914]  3  K.  B.  1256. 

(iv)  See  Part  I.  Chap.  VIII.  on  Description  of  Assured  in  the 
Policy,  &c. 

(x)  Usparieha  v.  Noble  (1811),  13  East,  332;  Provinf^ial  Ins.*  Oo.  of 
Canada  v.  Leduc  (1874),  L.  R.  6  P.  C.  224;  Phillips,  §  1965. 

(y)  Sunderland  Marine  Ins.  Co.  v.  Kearney  (1851),  16  Q.  B.  925; 
20  L.  J.  Q.  B.  417;  Browning  v.  Provincial  Ins.  Co.  of  Canada  (1873), 
L.  R.  5  P.  C.  263. 

(z)  Mar.  Ins.  Act,  s.  50  (2),  ant&,  §  175. 

(a)  In  Swan  v.  Maritime  Ins.  Co.,  [1907]  1  K.  B.  116;  12  Com.  Cas. 
78,  GhanneU,  J.,  held  that  the  plaintiff  need  not  be  the  holder  of  the 
policy  in  <»der  to  iMdiitain  an  action  tiiereon,  and  thought  that  a  mort- 
gagor, who  it  inlflriited  in  the  inanraaee  as  well  as  the  mortgagee,  may 
sue  although  the  policy  has  beca  lumded  ov«r  to  liie  latter. 
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and  the  general  and  known  usages  of  trade,  when  they  have 
been  asoeitained  and  detomined  by  a  eoane  of  judicial 
decision,  form  part  of  the  law  merehant,  and  as  such  are 
thenceforward  judicially  noticed  by  the  Courts  (h). 

Tke  OMgea,  bowem,  of  a  particukr  trade  (c),  or  of  a  par- 
tieiilar  place,  as  the  usages  at  Lloyd's  {d),  must  be  proved  by 
parol  evidence  to  the  satisfaction  of  the  jury;  and  whether 
the  parties  to  the  eontiact  must,  from  their  place  of  residence, 
liabits  of  bmdness,  or  otiier  droamstanees,  be  talmi  to  be 
cognisant  of  the  usage  at  Lloyd's,  is  also  a  question  for  the 
jmj  (c),  according  to  whose  finding  thereon  the  Courts  hold 
tlie  partiea  bound  or  not  bound  by  the  usage.  It  is,  how- 
ever, in  all  cases  for  tlie  Court  to  decide  whether  evidence  trf 
usage  be  admissible. 

1274.  The  construction  of  the  policy,  when  the  meaning  of 
its  tenoB  is  tff"f#^w*^,  is  lor  tiie  Court;  but  the  interpreta- 
tion to  be  put  upon  teebnical  terms  (/),  the  extension  given 
by  mercantile  usage  to  descriptions  of  ports  or  places  named 
in  ^  pQ^s^  (g%  and  the  eonstruction  of  peculiar,  novel,  or 
unusual  clauses  1^  reeeived  |»aetiee  or  kiKywn  usage  (A),  is  f <w 
the  jury.  In  these  cases  it  is  for  the  jury  to  say  what  the 
meaning  of  the  expression  is,  but  for  the  Court  to  decide 
what  ^e  meaning  of  the  ocmtiaot  is  (f). 

The  question  of  the  materiality  of  a  representation  (;)  or 

(b)  Brandao  v.  BmM  (1846),  12  a.  k  F.  787. 

(c)  Pdly  V.  Uoytd  Exeh.  Am,  Co.  (1767),  1  Bm.  HI;  N«We  v, 
Miemmmj  0780),  t  Jkm^.  $18;  MOwMd  Hibbcrt  (1818),  8  Q.  B. 
180. 

(dy  Qthmj  V.  IJofd  (188$),  8  B.  It  Or.  788;  LMnmee  «.  Aberdeia 
(1821),  5  B.  Ifc  iUa.  187. 
(«)  Siewart  v.  Aberdein  (1838),  4  M.  *  W.  811;  SvwtiBg  v.  PewM 

(1861),  7  C.  B.  N.  S.  449;  9  ibid.  534. 
(/)  Houghton  v.  GQbart  (1836),  7  C.  &  P.  701. 

(g)  Constable  v.  Noble  (1810),  2  Taunt.  403;  Cockey  v.  Atkinson 
(1819),  2  B.  &  Aid.  460;  Robertson  v.  Clarke  (1824),  1  Bing.  446; 
Moxon  V.  Atkins  (1812),  3  Camp.  200. 

(h)  Parr  v.  Anderson  (1805),  6  East,  202,  207. 

(0  Per  Parke,  B.,  in  Hutchinson  v.  Bowker  (1839),  5  M.  &  W.  542. 
(f)  M'Dowall  V.  Fraser  (1779),  1  Dougl.  260;  Maekintoeh  v.  M»r- 
■ImII  (1843),  11  M.  k  W,  121;  Doer,  Bep(re8eiitatioiu,  78,  188. 
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concealment  (A:)  is  for  the  jury,  though  the  Judge  iE  such  s»«t.  ia74L 
cases  oiig^  to  take  oaie  that  diey  are  not  misled  by  anything  representntiaa 
that  comes  out  in  the  evidence  (I) .   The  question  whether  a  ^i^^t. 
given  ship  be  out  of  time  on  a  given  voyage  seems  exclusively 
a  qnealMHi  fant  the  jiixy  (m). 

In  08868  of  deviation,  the  question  as  to  what  is  the  usual  J^f^kikm, 
or  prescribed  course  of  the  voyage  insured  is,  generally 
qieaking,  for  the  jury,  and  is  to  be  made  out  by  the  evidence 
of  meroant^o  men.  When  so  ascertained,  the  qnestioa 
whether,  upon  the  whole  construction  of  the  policy  and 
under  all  the  circumstances  of  the  case,  there  has  been  what 
aDionnt8toadeviatum,  is£ortheCSoart  (n).  Itkfor  the  joiy  ]>ei»y. 
to  say  whether  a  given  voyage  has  been  commenced  or  pro- 
secuted within  a  reasonable  time  (o). 

The  question  whether  the  ship  was  seaworthy  wh^  she  Scaworthi- 
■ailed  »  fM  the  jwy;  and  whether  anything  has  been  dooe  ""^ 
to  dispense  with  the  obligation  of  the  implied  warranty  is  for 
the  Court  (p). 

In  cases  of  alleged  ilfe^Hty  for  violating  the  laws  of  Tlhgwlity. 
blodcade,  t^e  question  wheth^  actual  notice  of  a  blockade 

has  readied  the  captain  is  for  the  jury  (g);  whether  he  is  to 
be  presumed  in  law  to  have  had  notioe  in  oonsequ^oe  of  a 
certain  pnblic  notifieation  by  the  govemm^t  is  for  ibe 

Court  (r) ;  but  whether  the  captain  was  endeavouring  to  break 
the  blockade  when  taken  is  a  question  for  the  jury  («). 

(»)  Littledale  «.  Dism  (1806),  1  B.  ft  P.  N.  B.  151;  Bawlia*  p. 
Bediorou^h  (1840),  8  Mooi.  ft  Bob.  888;  Wfirtbofy  tr.  Aberdeiii  (1887), 
2  M.  &  W.  267. 

(ly  Mackintosh  v.  Marshall  (1843),  11  M.  &  W.  126. 

(m)  LittJedale  v.  Dixon  (1805),  1  B.  &  P.  N.  B.  151. 

(»)  So  Arnould,  2nd  ed.  p.  1307,  sed  quccre. 

(o)  Mount  V.  Larkins  (1831),  8  Bing.  108.  See  also  Phillips  v. 
Irving  (1844),  7  M.  &  Gr.  325.  By  se3t.  88  of  the  Mar.  Ins.  Act,  1906, 
where  any  refeirenoe  is  niade  in  the  Act  to  reasonable  time  or  reasoujable 
diligence,  the  question  what  is  reasonable  is  one  of  fact. 

(p)  So  Arnould,  2nd  ed.  p.  1307,  citing  Weir  v.  Aberdein  (1819),  2 
B.  ft  AH.  820. 

(9)  Hamtt  V.  Wise  (1828),  Dans,  ft  U.  234;  Winder  v.  Wise  (1828)/ 
md,  888.  . 

(r)  Nsylor  o.  Ikykat  (im),  Bum.  ft  LI.  240.  («)  im. 
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Wben  the  question  turns  upon  the  extent  to  which  the 
air      pittiiitiff  is  entitled  to  recover  kk  respect  ol  his  interest,  the 
faS^        jury  may  be  asked  whether,  in  proonring  the  polksy  to  !» 
to  be  inaured.  effected,  he  intended  to  protect  his  own  interest  only,  or  that 
also  of  oilier  parties  not  named  on  the  rec(»d,  hut  having  an 
interest  in  the  snbjeot  of  insoranoe  (t). 

In  determining  whether  the  loss  on  a  wreck  or  stranded 
ship  is  constructively  total,  the  question  whether  the  case  was 
one  i^r  »bMid<WMBt  isllior  l^faaa  repair  is  for  the  jury. 
WheHi^r  notice  of  abandonniOTt  has  been  given  in  doe  time 
said  by  Amould  to  be  a  question  for  the  Court.  This 
opinion  derives  ocmsidmble  support  from  the  reported 
ernes  (w)  .   The  Marine  Issiinuiee  Act,  howev«r,  which  ' 
vides  that  notice  of  abandonment  must  be  given  with  reason- 
able diligence  after  the  receipt  of  reliable  information  (x), 
ftbo  deckree  that  the  question  what  is  reasonaWe  diligence 
is  one  of  fact         It  sems  to  Ic^bw  that  the  qnestioii 
whether  notice  of  abandonment  was  given  in  due  time  is  one 
lor  the  jury  (z).   As,  however,  the  onus  of  proof  that  the 
nutioe  wus  given  ia  due  tone  is  on  the  assuied,  the  judge  ha* 
no  doubt  power  to  hold  on  the  facts  as  proved  tliftt  ho 
given  no  evidence  which  justifies  the  judge  in  leaving  the 
queilifn  to  tbe  jmj(u). 
EeMonabie        In  actions  against  policy  hnkm  and  other  agoata  lor 
negligence,  questions  as  to  reasonable  skill  and  care,  due 

(0  CbvfoClim  r.  {ymUon  (1816),  6  Tmt,  14;  Irnng  v.  BiGhardfloiL 
asail^  i  le  Ad.  in;  SeoAt  r.  Glebe  Mu.  ta.  Cb.  (189i),  1  CSom. 
dM.  Sm.  **!  iMtve  to  Meertaai  as  i— tier  ef  M  tiw  ri*  mliadgd  to^ 
be  eovwed,"  per  Madbeir,  J. 

(«)  See  tihe  eMes  cHed,  ante^  §§  1192—1194,  in  particular  MeUisht 
V.  Andrews  (1813),  15  Ea«t,  13;  Aldridge  v.  Bell  (1816),  1  Stark.  198; 
Beid  V.  Bonham  (1»21),  3  Brod.  &  B.  147.    See  also  AndcMraoa 
Boyal  Exchange  Ass.  Gk».  (1805),  7  East,  38. 
(a-)  Sect.  62  (3). 
(y)  Sect.  88. 

(z)  See  per  Shee,  J.,  in  Kemp  v.  HalUday  (1866),  34  L.  J.  Q.  B. 
233,  241.  In  Gernon  v.  Royal  Exchange  Ass.  (1815),  6  Taunt.  383, 
Gibbe,  C.  J.,  left  the  questioA  to  the  jury,  subject  to  the  opinion  of  the 
Court. 

(a)  See  Malienbaeh  v.  Mackensie  (1878),  3  C.  P.  D.  467,  per 
Tlranger,  L.  J.,  ai  p.  489. 
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diligence,  and  gross  negligence  must,  generallj  speaking,  h/B  fleet,  isf c 
decided  hj  the  jury  (b). 

Where  a  vessel  alleged  by  her  owners  to  bo  a  constructive 
total  loss  is  lying  unrepaired  in  a  distant  port,  an  order  may 
be  made  for  her  to  be  brought  to  this  country  (c) . 

1275.  The  rules  of  evidence  applicable  to  policies  of  insur-  Sufficiency  of 
ance  do  not  differ  from  those  which  prevail  in  other  cases. 
Questions  of  the  burden  of  proof  and  the  sufficiency  of  the 
evidence  have  to  a  great  extent-  been  considered  in  the  course 
of  this  work;  but  the  following  remarks,  reproduced  chiefly 
from  previous  editions,  may  be  of  some  use  to  the  prac- 
titioneir. 

The  allegation  that  the  policy  was  effected  by  the  nominal  Proof  of  the 
assured  as  agent  for  the  party  interested  must  be  substantially  ^^^^f^^ 
proved  as  laid  (d). 

In  the  leading  case  on  this  subject,  the  allegation  that  the  Broof  ot 
policy  was  effected  by  the  plaintiffs  as  agents  for  one  Lund, 
and  for  his  use  and  benefit,  was  held  to  be  sustained  by  proof 
that  i^aintiffs  had  ^eeted  the  policy  as  gmeral  ag^ts  for 
Lund  and  consignees  of  the  bill  of  lading:  and  that  Lund, 
after  being  informed  of  their  having  effected  the  policy  on 
his  behalf,  had  written  to  approve  of  their  having  done  so  (e). 
The  main  principle  acted  upmi  in  this  case,  and  illustrated  Bettfioation. 
more  or  less  by  most  of  the  subsequent  decisions  on  the 
point,  is  that  subsequent  ratification  of  the  insurance  by  the 
principal. on  whose  b^alf  it  is  effected,  is  equivalent  to  a  prior 
order  on  his  part  to  insure— owwiia  ratikahitia  retrotrMtur, 
et  mandato  cequiparatur  (/) . 

(b)  See  ante,  Part  I.  Chap.  VIT. 

(c)  Steamship  "  New  Orleans "  Co.  v.  Loudon  &  Pro  v.  Mar.  &c. 
Ins.  Co.,  [1909]  1  K.  B.  943. 

(^0  See  Bofiton  Fruit  Co.  v.  British  and  Foreign  Mar.  Ins.  Co., 
[1906]  A.  C.  336,  and  Yangtze  Ins.  Ass.  v.  Lukmanjee,  [1918]  A.  C. 
585. 

(0)  Wdff  V.  Homcastie  (1798),  1  B.  &  P.  316. 
(/)  Lncena  v.  Craufurd  (1808),  3  B.     P.  N.  B.  269;  8.  C.  on  vemrB 
de  novo,  1  Tawit.  325;  Boatii  v.  Thompson  (1811),  13  East,  274; 
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■m*.  1S7S.  After  wmdk^  it  will  be  intended  that  soffieieiit  proof  has 
been  given  that  the  plaintifti  effected  the  policy  on  behalf  ol 
the  party  really  interested.  Lord  Ellenbcvough,  therefore, 
vefined  to  amat  judgment  in  an  action  on  a  policy,  thoogh  it 
appealed  on  tiie  ^mo  of  ^  det^aniitMi  tiuit  tlie  f^mitilii  on 
the  record  were  neither  the  persons  named  in  the  policy  nor 
the  parties  interested  (g). 

lift.  Bi^Mi  admktad,  as  n  very  geomlly  the  case,  the 

subscription  of  the  policy  must  be  proved  in  the  usual  way. 
Where  the  underwriter's  signature  has  actually  been  written 
by  himflelf,  no  ^fficnlty  can  ariae;  irke^,  however,  as  not 
imfireqaently  occurs,  the  policy  has  been  sobeeribed  by  an 
agent  on  his  behalf,  a  question  may  arise  as  to  the  authority 
of  the  agent.  The  cases  relating  to  this  question  have  been 
nafflited  to  in  an  enilflr  put  of  this  wwrk  (A). 

1277.  The  assured,  in  order  to  prove  the  policy,  produced 
in  evidence  what  purported  to  be  a  copy  received  from  the 
isfendttit's  broker.  It  wsm  objected  on  the  part  fd  the 
defendant  tiiat  tJiis  was  inadmissible  in  evidence,  because  a 
stamped  original  never  had  existed,  and  interlocutory  evidence 
to  that  ^ect  was  offered  on  ihe  instant.  But  the  judge 
refined  to  determine  tiiat  question  in  tile  way  of  an  kiter- 
locutory  point,  as  it  went  to  the  whole  cause  of  action;  he 
admitted  the  copy,  received  the  evidence  on  the  part  of  the 
dafoidant  in  its  mm  oedar,  apd  aabnitted  the  point  as  one 
of  the  questions  in  the  case  to  tlie  jury.  The  Court  in  Biuic 
approved  of  this  course  as  right  (i). 

Routh  V.  Thompecm  (1809),  11  Eurt,  428;  Bell  v.  Janson  (1813),  1 
M.  &  S.  201;  Hagedorn  v.  Oliverson  (1814),  2  M.  &  S.  485;  Williams 
t\  North  China  Ins.  Co.  (1876),  1  C.  P.  D.  757.  See  further  as  to 
evidence  of  ratification,  Mid  as  to  what  amounts  to  ratification,  ania, 
SS  140—143. 

(ff)  Mellish  V.  Bell  (1812),  16  Sait,  4. 

(A)  See  §§  166-068,  amie, 

1861)  a*  67  ^8)a 
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Arnotild  (k)  stated  that  compliaace  hy  the  plaintiff  with  all  SMt.  iflrr. 
express  warrantdes/'  heiag  ocnulitimis  precedmit  to  the  policy's  Pkoof  olcom- 
attaching/'  must  be  proved  by  him  as  part  of  his  case.   This  ^JJ^tt^ 
is  probably  true,  though  it  is  not  correct  to  speak  of  all 
warranties  as  "  oonditioiis  preoed^t  to  the  policy's  attaeh- 
ing"(Z).    It  is  clear,  however,  that  the  onus  of  proving 
unseaworthiness  is  upon  the  underwriter  (w),  and  it  is  not 
elear  why  in  this  respect  there  should  be  a  distinction  between 
wammties  express  and  implied. 

1278.  Under  the  Merchant  Shipping  Act,  1894  (n),  the  Ftoof  of 
register  and  certificate  of  registry  of  a  ship  are  evidence  of  S*2b%! 
the  facts  stated  thmin  (o),  and  can,  therefore,  be  used  to  prove 
interest  in  the  ship.  Upon  a  policy  on  ship,  the  possession  of 
the  assured  as  owner  is  also  prima  facie  evidence  of  property, 
but  a  traverse  of  that  fact,  supported  by  evidence,  may  render 
it  necessary  for  the  assnxed  to  prove  additiimal  facts.  Wh^ 
the  parties  to  an  action  were  not  allowed  to  give  evid^ce,  the 
proof  of  ownership  was  of  course  more  difficult  than  it  is 
now.  Where  it  was  yioved  by  the  captain  that  the  assured 
were  the  persons  by  whom,  as  owners,  he  was  appointed  and 
-employed — this  was  held  to  be  sufficient  prirnd  facie  evidence 
•of  ownership;  and  though  it  afterwards  appeared,  by  his 
Answers  <m  OKMs-examination,  that  the  ownership  was  de- 
jrived  to  the  assured  under  a  bill  of  sale  executed  by  him- 
self as  attorney  to  the  former  owner,  it  was  further  held 
that  it  did  not  on  this  account  become  necessary  to  produce 
the  bill  of  sale  or  tiie  ^ip's  register,  or  to  give  any  further 
proof  of  property  beyond  the  mere  fact  of  ownership,  no 

(k)  2nd  od.  p.  1310,  citing  Arcangelo  v.  Thompson  (1811),  2  Camp. 
^20;  D'lsraeli  v.  Jowett  (1796),  1  Esp.  427;  Watson  v.  King  (1815), 
4  Camp.  272. 

(I)  See  Mar.  Ins.  Act,  1906,  s.  33  (3),  ante,  §  634. 

(m)  Pickup  V.  ThaiKMB  Ins.  Go.  (1878),  3  Q.  B.  D.  594. 

(n)  Saott.  64,  695,  reproducing  in  effect  sect.  107  of  the  Merchant 
'Shipping  Act,  1854. 

(o)  Bat  not  oonolnsive  eyidraoe:  see  Princess  Oluurlotfee  (1863), 
3f .  at  L.  75,  whtte  ^  aMioiuil  ohanoter  of  the  ship  mm  In  dUpnte. 
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ura  contnirj  piwyf  liftviiig  been  adduced  on  the  other  8ide.(p). 
To  lile  mme  elieot  it  was  rdod  by  iKxd  K^yon,  Uuil  evi- 
dence of  the  assured  having  exeroiaed  acts  of  ownership  in. 
directing  the  loading,  &c.  of  the  ship  and  paying  the  people 
employed,  was  euffieieiit  pfoof  ol  intoffost  (q);  and  by  Losd 
SU^borough,  that  erideiice  ^at  the  party  in  wkom  interest 
was  averred  had  ordered  and  paid  for  stores,  &c.,  was  sufficient 
prima  facie  proof  of  his  ownership,  though  it  came  out  on 
eroBS*examiiuition  tbat  he  had  dmved  hie  titie  under  a  bill 
of  sale  which  was  not  produced  (r) . 

An  agent,  after  accounting  with  his  principals  and  re- 
ceiving money  m  that  oapaoity,  cannot  dilute  their  title,, 
and  say  that  he  did  not  receive  (he  money  for  them,  but  for- 
Bome  other  person.  Hence,  where  a  broker,  after  having 
beo(»ne  sole  registered  owner  of  a  ship  which  had  been 
previously  owned  by  one  of  two  parties,  effected  an  inmcanoo 
on  the  partnership  account,  and  accounted  with  the  partner- 
ship for  the  premiums,  it  was  held  that  he  could  not  set  up- 
his  title  mk  the  legialer  as  a  de&nee  to  an  action  Im  rnxmey 
had  and  recdved,  brought  by  the  partnership  to  recover  the 
amount  of  a  loss  which  had  been  paid  by  the  underwriter  to- 
him,  as  the  agent  of  both  partners 

The  question  of  insuraUe  interest  in  freight  has  already 
been  so  fully  considered  (t)  that  it  is  unnecessary  to  say  any- 
thing more  as  to  the  facts  which  must,  be  proved  to  establish: 
such  an  mtmet. 


Proof  of 

insurable 

interest 


I99§.  Interat  in  goods  is  proved  either  aa  in  the  case  o^ 
ship  by  evidence  of  possession  or  of  acts  of  ownership;  or  by 
transfer  of  title  to  the  assured  under  bill  of  lading  or  other 
document;  oat  by  evid^ce  of  payment  of  the  price  or  of  a 
contract  under  which  the  property  has  passed. 


(p)  Robertson  v.  French  (1803),  4  East,  130. 
(q)  Am«ry  v.  Rodgers  (1794),  1  Esp.  208. 
(r)  TSmhium  v.  Foyle  (1803),  5  Esp.  88. 

(»)  DcBon  r.  BaMnd  (1819),  2  B.  &  Aid.  810.    S«e  mekw 
modoetamtM  (1859),  4  H.  *  K.  455. 
(#>  Amt0,  {f  2S2— 279. 
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The  bill  of  lading  is  the  usual  evidence  of  the  ownership  Sect.  1279. 
of  property  shipped,  the  consignee  or  his  assignee  being  Bill  of  lading, 
presumed  to  be  the  owner  n^re  it  is  not  otherwise  expressed 
.  in  the  bill  of  Ifiding  (u) .  It  must  be  remembered  that,  oven 
against  the  shipowner,  the  bill  of  lading  is  not  more  than 
prima  facie  evidence  of  the  shipment  of  the  goods  (x).  In 
•an  action  on  ^e  policy,  bmng  merely  an  acknowledgment 
by  the  mast<?r,  it  is  no  ovidcnco  without  authentication  and 
some  proof  that  the  goods  spoeitied  in  it  were  actually  shipped 
4m  board  (^).  If  it  be  subscribed  ''contents  unknown,"  it 
has  been  held  that  such  bill  of  lading  is  not  evidence  either 
•of  the  quantity  of  the  goods,  or  of  tho  insurable  interest  of 
the  consignee  (z) .  It  is,  however,  submitted  that  such  bill 
«f  lading  is  prima  facie  evidence  that  the  property  in  the 
packag%8  mentioned  therein,  and  in  i«4iatever  may  be  proved 
to  be  their  contents,  is  in  the  holder  of  the  bill. 

Payment  of  price  of  the  goods  is  satisfactory  evidence  of  ^mMoft  off 
insurable  int^!«8t;  hence  a  bill  of  parcels,  with  the  vendor's  gSi?* 
receipt,  for  goods  sold  abroad,  was  very  clearly  held  to  be  suffi- 
cient proof  of  interest  (a);  so  the  fact  that  consignees  have 
givea  their  acceptance  to  the  consignors  for  the  price,  and  on 
account,  of  the  goods,  especially  if  coupled  with  proof  of 
payment,  would,  it  seems,  be  satisfactory  evidence  (6). 

(«)  Hibbert  v.  Carter  (1787),  1  T.  R.  745;  Culdwell  v.  Ball  (1786), 
1  T.  B.  205.    See  emte,  §  292. 

(«)  All  that  is  done  by  the  Bills  of  Lading  Act  is  to  nu^e  this 
aekBOwledgaeBi  eomttsmfe  against ^e  master  or  o^ber  pwson  signing 
the  saiM  18  ft  19  Viet.  o.  Ill,  s.  3.  See  Grant  v.  Norway  (1851), 
10  C.  B.  6«5;  Madeaa  v.  Fkming  (1871),  L.  B.  2  H.  (So.)  128; 
and  the  other  oases  cited,  Oarver,  s.  88. 

(^)  M'Androir  «.  BeU  (1785),  1  Esp.  373;  Diokson  v.  Lodge  (1816), 
1  Stark.  226. 

(z)  Haddow  v.  Parry  (1810),  3  Taunt.  303.  The  captain  who  signed 
the  bill  of  lading  was  dead,  and  Sir  James  Mansfield  seems  to  have 
thought  at  the  trial  that  it  could  not  be  used  at  the  trial  as  an  admission, 
on  proof  of  the  handwriting  of  the  deceased.  On  the  argument  of 
the  rule  for  a  new  trial,  however,  Lawrence,  J.,  seemed  to  think  that 
the  bill  of  lading,  without  the  limiting  words,  would  have  been  evidence 
that  the  goods  had  been  received  on  board.  It  is  submitted  that  the 
view  of  LawroDoe,  J.,  is  the  correot  ooe. 

(a)  Bossel  v.  Boehm  (1740),  2  Sfcr.  1127. 

(5)  See  Bavies  v,  Beynoids  (1815),  1  Stark.  115. 
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To  prove  that  the  goods  insured  were  shipped,  a  clerk  iu 
the  enaloiii-bayM  piodooed  the  oopj  of  aa  fMmk  ptper,  ooa* 


^^»^.^iae.  taining  an  aoooont  of  the  cargo  as  examiBed  by  the  Bearoh^; 

the  oiliciai  paper  goes  with  the  ship,  and  the  copy  is  kept  at 
the  cttstom-hoose.  C&Miibie»  J  .yiiiled  this  (x^y  to.be  adm^ 
mM»  witbimt  eaUiAg  the  seaieher,  as  being  a  paper  made  by 

the  appointed  officer  under  the  authority  of  an.  Act  of  Par- 
liament, and  lodged  as  an  official  document  in  the  custom- 

fifooi  of  In  an  action  upon  a  policy  on  bottomry  and  raepoad^tia 

interest         loans,  evidence  of  the  execution  of  the  bond,  and  of  the  inte- 
rn bottomry.         ^£      borrower  in  the  ship  or  goods,  is  aofficient  proof  of 
the  interest  of  the  assured,  and  the  borrower  himself  was^ 
even  before  Lord  Denman's  Act,  and  d  fortiori  would  be  so 
now,  a  competent  witness  to  prove  his  own  interest  in  the 
ship  or  goods,  by  hypotheoating  which  he  raised  the  loan  (<{)  . 
Bat  in  a  pdhcy  on  goods  a  reqxmdentia  hood  m  no  proof 
^hiterertLa*  of  interest  in  the  goods  on  which  the  money  was  borrowed  (e) ; 
godBj^cept  though  by  the  usage  of  the  East  India  trade,  proof  o£  money 
Itid  oat  by  the  captain  in  the  ooorse  of  the  voyage,  and  lor 
which  he  charged  respondentia  interest,  was  held  to  be  proof 
of  insurable  interest  in  a  policy   'on  goods,  specie,  and 
effeet8"(/). 

of  1180.  Und^  a  general  avenncnt  oi  interest  in  the  entire 
thing  insured,  the  plaintiff  may  prove  an  interest  in  part,  and 
recover  pro  tanto ;  thus,  where  one  of  four  part  owners  of 
a  ship  insured  her  freight  generally  in  an  open  policy,  and 
averred  his  vMofA  generally,  withoat  speoifying  it  to  be 
in  only  Tin  aliquot  part  of  the  freight,  it  was  held  that  he 
might  recover  in  proportion  to  the  amount  of  interest  he 
peved  0)f).  So,  a  fofHon,  if  the  plaintii  prove  a  greater 
intetiit  tiian  he  has  aU^ged  in  his  claisi,  this  riiail  not  pre^ 

(e)  Johnson  v.  Ward  (1806),  6  Eep.  47. 
(d)  Glover  v.  Black  (1762),  1  W.  Bl.  a96. 
(•)  Glover  v.  Black  (1762),  3  Burr.  1394;  1  W.  Bl.  406,  422. 
(/)  Gregory  v.  Ghrktie  (1785),  3  Dougl.  419. 
(jSf^  Biniv  V.  BnneU  (1798),  2  Ifanh.  Int.  788. 
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elude  him  from  recovering  to  the  extent  of  the  interest  he  B««t 
has  alleged  (^). 

Where  a  plaintiff,  only  interested  in  one-fourth  of  a  ship, 
declared  for  a  total  loss  of  the  entire  ship  and  proved  only  a 
partial  loss,  he  was  held  entitled  to  recover  in  proportion  to 
the  partial  loss  on  his  fourth  (i)* 

1281.  As  we  have  elsewhere  seen,  before  a  loss  can  be  laewtfon 

of  T^lff' 

recovered  from  the  underwriter,  it  must  be  shown  to  have 
taken  place  within  the  period  or  local  limits  of  the  risk  or 
voyage  insured.  Henee  the  fact  that  the  ship  was  at  the 
port,  or  had  sailed  on  the  voyage,  (h*  that  l^e  goods  were 
loaded  on  board,  before  the  loss,  must  be  substantially  proved 
as  laid.  This  may  be  done  by  the  testimony  of  the  master 
or  other  officer  aoquainted  wiUi  the  circumstanees,  or  by 
means  of  written  directions  transmitted  to  the  master,  or 
by  licences,  charter-parties,  entrances,  clearances,  convoy 
bonds,  &c.,  preparatory  to  the  departure  of  the  ship,  and 
indicating  her  destination  (A;) . 

It  must  be  proved  that  the  sliip  had  sailed  on  the  voyage  Onaliip. 
insured,  or  if  the  loss  should  take  place  "  at "  the  port  where 
the  risk  is  made  to  eommmoe,  thm  thi^  the  ship  was  at  soeh 
port  on  the  voyage  insured  (Z).   Where  the  ship  has  foun- 
dered at  sea,  this  proof  of  her  having  sailed  on  the  voyage 
insured  has  sometimes  presented  difiioulty.    The  following 
points  have  been  decided  as  to  the  sufficiency  of  tlie  evidence. 
To  prove  that  a  ship,  insured  at  and  from  Portsmouth  to 
Quebec,  had  sailed  for  the  latter  place,  a  witness  was  called 
who  irtated  that  he  had  seen  the  ship  in  Stokes  Bay  g<»ng 
out  with  the  other  ships  from  Spithead,  and  that  she  had 
never  since  been  heard  of.    Lord  Ellenborough  held  this 
insuffioieat.   The  oonvoy  bond  from  the  custom-house,  was  fkodvotioii  of 
then  produced,  with  these  words  at  the  bottom  of  it—-"  oonvoy  ^""^ 
bond  for  Quebec     and  an  officer  from  the  customs  said  that 

(A)  Page  V,  Rogers  (1785),  2  Mazah.  Ins.  789. 
(t)  Churdiaer  t^.  doMdUe  (1760),  2  Bnrr.  904;  1  W.  M.  196. 
\h)  Sluk.  Endenee,  vid.  iii.  p.  878,  8rd  «d. 
(0  Odien  V.  MliifilEkgr  (im),  3  Ouiip.  51. 
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•iet.  1281. 


Off 

party,  or 
cleanuioes. 


What  is 
iaraffiflieQt 
Jar 


Time  of 


it  was  in  the  course  of  olliee  to  write  these  words  on  the  bond, 
mud  Hint  tboogh  he  did  not  know  of  any  act  of  ofiice  being 
done  on  it,  yet  he  had  no  doaht  that  the  papers,  for  a  voyage 
to  Quebec,  were  d(^livered  to  the  captain  before^  sailing.  Lord 
EUenhcnrough  held  this  good  prima  facie  evidence  that  the 
flhip  had  ittiled  (M  the  voyage  insured  (m).  In  the  sattie  case 
Lord  Ellenborou|»h  said  that  if  it  conld  be  shown  that  the 
ship  had  a  particular  destination  by  charter-party,  lie  should 
presume  that  she  sailed  on  the  chartered  voyage;  so,  on  proof 
that  she  had  cleared  out  for  a  particnlar  port,  the  presumption 
would  be  that  she  had  sailed  for  it  when  she  dropped  from 
hm  moorings  (n).  A  licence  to  carry  a  cargo  to  a  place 
nMned  in  the  pdiey  as  the  y«at  of  destioati^  is  prima  facie 
e^fiimee  that  the  ship,  wh^  i^e  left  her  port  of  outfit,  sailed 
on  the  voyage  insured  (o). 

In  order  to  prove,  wader  a  policy  on  goods,  that  the  ship 
had  sailed  on  a  voyage  from  Leghim  to  loslNm,  tlie  plaintiff 
called  a  packer,  resident  in  Leghorn,  w  ho  stated  that  he  had 
packed  the  goods  at  the  warehouse  of  the  shipper,  and  by  his 
niden  deiifmd  than  to  a  boatman,  to  go  by  the  riup;  the 
boatman  was  also  called,  who  stated  that  he,  by  shipper's 
orders,  had  delivered  them  on  board  the  ship  and  taken  a 
receipt  for  th^  from  the  captain,  whom  he  knew,  and  that 
ho  had  heard,  boHi  from  the  ^pper  and  the  captain,  that  the 
vessel  was  bound  for  Lisbon.  Abbott,  C.  J.,  held  that  this 
was  not  even  prima  facie  evidence  that  the  ship  ever  sailed 
IcNT  Jjiabcm  (p). 

Whwe  the  avenoMt  was  Hiat  the  ship  sailed  after  the 
making  of  the  policy,  and  the  proof  was  that  she  sailed 
belore,  the  variance  was  held  to  be  immaterial  (g).  A  ship- 
ping entry  at  the  ooEton-^onae  has  been  admitted  to  show 
the  time  of  the  ship's  sailing  (r). 

(m)  Ooken  v.  Hinekley  (1^9),  2  Gftmp.  61. 
(»)  Ibid.  A2. 

(o)  maniuai  V.  fteker  (im),  2  Gkmp.  69. 
(y)  Kostflr  v.  lanm  (1825),  Ejr.  k  Mood.  itS. 
Ci)  Peppin  V.  SoionflM  (17»4),  5  T.  B.  406. 
(r)  Hiifheii  v.  WHmm  (1816),  1  StuHk.  186. 
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1282.  In  case  of  goods,  the  loading  of  them  on  board  must  ^ 
be  properly  proved,  and  for  this  purpose  the  bill  of  lading  of  On  goods. 
itseW  is  not  evid^ee.  There  must  be  direct  testimony  of  the 
actual  shipment  of  the  goods  (s).   Proof  also  must  be  given 
that  the  loss  took  place  within  the  period  of  the  risk,  or  the 
limits  of  the  voyage  insured.   Thus,  where  it  appeared  that 
the  ship,  after  being  tomed  away  from  her  port  of  destina-  the  risk,  or 
tion,  sailed  on  another  voyage  not  protected  by  the  policy,  insured', 
and  no  proof  was  given  whether  the  damage  sustained  by  the 
iroods  had  accrued  on  the  first  or  the  second  of  these  two 
voyages.  Lord  EUenborough  directed  a  nonsiiit  on  the 
ground  that  there  was  no  distinct  evidence  that  the  goods 
were  injured  while  protected  by  the  policy  (t). 

With  regard  to  freight,  the  question  when  there  is  an  Onferiglit. 
inception  of  the  risk  has  been  fully  considered  (u).  If  the 
plaintiff  relies  on  a  contract  to  ship  the  goods  on  freight,  he 
must  be  prepared  to  rfiow  that  such  contraet  is  legally  bind- 
ing (x),  though  it  need  not  be  written  or  under  seal  (f/),  and 
also  that  the  perils  insured  against  prevented  freight  being 
earned  (z). 

1283.  Direct  proof  of  the  fact  of  loss  may  be,  and  in  most  Rod  of  Iom. 
cases  is,  given  by  the  parol  testimony  of  the  master,  officers, 

or  some  of  the  crew  of  the  ship.  It  may  also  be  proved  by 
other  legal  evidence.  "Hie  ccmdemnation  of  a  foreign  Court 
of  Prize  is  not  evidence  to  prove  a  capture  in  fact,  though, 
after  such  proof  has  been  given,  it  is  evidence  of  the  grounds 
of  condemnation  (a). 

(s)  Ante,  §  1279. 

(0  Parkin  v.  Tuimo  (1809),  2  Camp.  59. 
(w)  Ante,  §§  5ia-^19. 
(J)  Pfttriek  v.  Eames  (1813),  3  Camp.  441. 
(y)  Flint  t;.  Flemyng  (1830),  1  B.  Ac  Ad.  48. 

(»)  For  a  full  diaeaaakMi  of  tbd  qiMstioii  of  the  commenoement  of  the 
mk  on  ship,  goods,     freigbt,  see  ante,  Part  I.  Chap.  XVII. 

(a)  Marshall  v.  Parker  (1809),  2  Camp.  69.  In  one  case  Le 
Blanc,  J.,  is  reported  to  have  ruled  that  the  fact  of  capture  might  be 
proved  by  the  production  of  Lloyd's  book,  in  which  it  waa  iipntioned; 
Abel  V.  Potto  (1800),  3  Esp.  242,  tted  qu<Bre, 
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The  protest  of  the  captain  cannot  be  put  in  evidence  for 
the  shipowner,  but  if  produced  against  him  by  the  other  side, 
H  HMtwq^  Imoobmb  eddenoe  Ibr  the  ship  also. 

Proof  of  •  In  one  case  Lord  Ellenborough  ruled  that,  in  order  to 
' piove  a  oonfiseation,  it  was  enough  to  show  that  the  goods 

wm  iotioibly  talcm  paBsoBsion  of  by  ^  effions  ai  gwem* 

1iient(&). 

PresumptiYe      We  havo  aiiaadv  suffici^tly  oonsideied  whi^  will  amount 
•  to  p««unpdve  pLf  «f  10* V  f ««Kl«ing,  «^  ««d  Bct 

here  repeat  what  has  been  said  on  that  head  (c) .  It  has  been 
held  sufficient  to  establish  a  presumption  of  the  loss  of  a  ship 
cm  Ik)  Tojige,  for  the  shipownen  to  (oove  that  they  had 
heard  of  her  arrival;  it  is  not  necessary  to  call  witnesses  from 
the  port  of  destination  to  prove  that  the  ship  never  arrived 
^bm  (4). 

During  the  recent  European  War,  it  frequently  became 
a  question,  in  the  case  of  ships  insured  in  one  policy  against 
X  pedis  of  the  sea,  and  in  another  against  war  risks  only,  where 

■n  diat  was  definitely  known  about  them  was  that  they  had 
started  on  a  voyage  and  never  been  heard  of  again,  upon 
which  set  of  underwriters  lay  the  liability  for  the  loss.  In 
such  cases  the  parties  laid  before  the  Court  evidenoe  of 
eoUateral  circumstances,  such,  for  instance,  as  the  fate  and 
experiences  of  other  vessels  which  sailed  at  or  about  the  same 
linMi,  file  usual  ooune  of  sueh  a  Yoyage,  the  ofaanoes  that 
the  vessel  in  qQeetkm  might  have  succumbed  to  stormy 
weather,  or  to  enemy  action,  and  her  fitness  for  resisting 
tempest  or  warlike  operations.  Generally  the  Court  was 
able  to  come  to  a  definite  eondnaion  baood,  no  ^Umbt,  on 
probabilitiee — as  to  the  cause  of  the  loss,  without  relying  too 
much  on  any  presumption  (e) . 

(»>  Gbrr^iMn  r.  Qmy  (1811),  3  Oonp.  142. 
(«)  AMt0,  f  S  US,  814. 

id)  Tw«h1qw  v.  Onrin  (1809),  2  Cuap.  86. 

(tf)  See  lor  mmjAe  Muiuo,  Biiee  k  Co.  v.  War  Bida  Aam.,  [1918] 
S  K.  B.  78;  reversed  (in  effect)  by  the  Gourt  of  Appeal  is  Mbbio, 
Btoieev.  'ICavton,  [1929]  8  £•  B.  94*  See  Afif#,  }  906a. 
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1284.  Unless  the  policy  otherwise  provides,  the  ilssured 


may  recover  for  a  partial  although  he  has  brought  his  action  Aasured  who 

for  a  total  loss  (/);  indeed,  this  is  matter  of  common  form.  ^^Inu^* 

He  may,  as  we  have  already  seen,  rewyver  for  loss  by  salvage,  ^^l^i^^ 

although  it  be  not  specifically  alleged  by  him  as  a  loss  (g) ; 

but  if  it  be  salvage  which  he  has  been  obliged  to  pay  to 

mcvptamf  he  cannot  reoover  the  asMnrnt  luileaa  he  produces 

and  proves  the  proceedings  in  the  Admiralty  Court;  for  the 

extent  of  his  claim  depends  on  the  judgment  of  that  Court(^). 

Where  the  assured  on  ship,  who  had  daimed  a  total,  but  was 

only  end^Sed  to  an  amage,  loss,  meidy  |»oved  ^tmt  his  ship  - 

had  sustained  some  damage,  but  gave  no  evidence  as  to  its 

extent,  Lord  Tenterden  directed  the  jury  to  find  a  verdict  for 

the  plaintiff,  with  nomuud  dami^es  only  (t). 

By  the  Common  Law  no  interest  was  recoverable  on  the  Mercantile 
amount  of  loss,  except  in  cases  where  the  assured  had,  before 
the  tcial,  made  i^^lieatum  to  the  undorwiiter  £c»  the  amount, 
and  notified  to  him  the  ground  of  his  appUoation  (h).  Now, 
however,  by  the  3  &  4  Will.  4,  c.  42,  s.  29,  juries  may,  if 
they  think  fit,  give  dapuiges  in  the  nature  of  intnest,  over 
and  above  the  money  reooverable,  m  all  actions  of  poUeies  of 
insurance. 

In  r^axd  to  interest  on  bottomxy  Imm,  it  has  been  laid  intereBt 
dovm  by  St<wy,  J.,  that  the  sum  lent  and  the  bottomry  J^****^ 

interest  are  to  be  considered  as  an  aggregate  debt  from  the 
time  the  bond  becomes  due  by  the  succesaful  termination  of 
th^  voyage,  and  that,  oonseqaently,  from  sueh  time  oommon 
interest  is  to  be  allowed  on  the  aggregate  amount  (l) ;  and 

(/)  Mar.  Ins.  Act,  1906,  s.  56  (4).  S«e  Gardiner  v.  Oroasdale 
(1760),  2  Burr.  904;  King  v.  Walker  (1863),  2  H.  &  O.  384;  3  ibid.  209. 

(g)  Mar.  Ins.  Aot,  1906,  s.  65,  ante,  §  863.    See  also  8.  73,  sob-s.  2. 

(A)  TheUusaon  v.  Shedden  (1806),  2  B.  &  P.  N.  R.  228. 

(t)  Tanner  v.  Bennett  (1825),  Ry.  &  Mood.  182.  Failure  to  prove 
loeees  amounting  to  3  or  5  per  cent,  might,  by  virtue  of  the  memorandum, 
disentitle  the  plaintifi  to  even  nominal  damages.   See  2  Phillips,  s.  2144. 

(ifc)  Bain  v.  Case  (1829),  3  C.  &  P.  496.  See  Kingston  v.  Mlntosh 
(1808),  1  Oamp.  518;  Higgins  v.  Saigeat  (1823),  2  B.  &  Or.  348. 

(0  Tke  mp  Packet  (1823),  3  IfMon,  m. 
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sodi,  it  seems,  imdd  now  be  ^  law  in  this  country,  ts  it  is 

not  to  be  supposed  that  the  old  maxim  aocemo  aoe999umi8 
nm  est  (m)  would  in  the  present  day  have  any  weight  with 
our  OiMiitB. 

of         1285.  Frwi  of  misrepresentaticm  will  g^Mimlly  comprise 
^of  misre-  the  following  facts:— 1.  That  the  representation  was  made; 
fMBcntetioii.  2  Xbat  it  WIS  malerial;  3.  That  it  was  untrue.  In  order  to 
{Hore  tiie  first  pcnnt,  feoomee  may  be  had  to  the  pMty  to 
whom  the  representation  was  made,  or  to  others  who  heard  it; 
-   its  materiality  is  a  question  for  the  j  ury  ( w) ,  and  will  gen  erally 
ba  made  out  by  tiieaatee  of  the  statement  itself.  Theproof 
of  the  third  point  will  depend  upon,  and  be  leadilj  suggested 
by,  the  facts  of  the  oaee. 
Proof  of  niegaMty  is  nercor  prammad,  bat  most  be  proved  by  the 

^l^^t.  party  who  relies  on  it.  Thus,  whenever  the  deieooe  turned 
on  non-compliance  with  the  Convoy  Acts,  Lord  Ellenborough 
held  that  the  bmden  of  piot^  lay  <m  ^  imderwriters  (o). 
So,  where  an  uMunmoe  was  made  to  a  port  or  poets  within  a 
certain  territory,  where  some  of  the  ports  were  neutral  and 
olhecs  haatiLe,  it  was  held  that  the  presumption  was  that  the 
ship  was  destined  to  one  of  the  n^itel  ports  (p). 
Ckmstmcti^  It  is  upon  the  assured  to  sliow,  in  a  case  of  alleged  con- 
struotiye  total  loss,  that  the  circumstances  attending  the 
insured  property  w«re  sudi  as  justified  the  notioe  of  aban- 
donment. It  is  upon  the  underwriter  to  show  that  this  state 
of  circumstances  has  not  continued  down  to  the  time  of  action 
ImMi^t,  SO  as  to  reduce  the  {daintifi's  daim  to  an  average 
loss  (q).  In  a  case  of  wrongful  taking  at  sea  and  oondemna- 


(m)  2  Mai-shall,  Ins.  759. 

(«)  Mar.  Ins.  Act,  19(X>,  s.  20.  sub-s.  7.  The  rule  is  the  same  aa 
regards  non-disclosure:  Mar.  Ins.  Act,  s.  18,  sub-8.  4. 

(o)  Ttmrnton  v.  Lance  (1815),  i  Cunp.  2S1;  B'Aguilftr  v.  Tobiii 
(1816),  Holt,  185;  2  lUaA,  B.  265. 

(p)  Anon.,  1  Cidt.  B.  46.   See  HsUis  p,  Hamiing  (1865),  64  L.  J. 

a  F.  117. 

(f  >  It  Is  aigMbltt  M  tlie  Mat.  Ins.  Aot  «f  1966  hMB  fhaaged  tlM 
Iwr  on  Hii>  poiiit,  and       warn  the  uMb  ^  efewairtsiMW  jim^ifjUtg  the 
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tion  as  a  slaver  by  the  Vice- Admiralty  Court  of  St.  Helena, 
Lord  Campbell  thought  that  inanmueh  as  £rom  the  wrongful 

seizure  and  notice  of  abandonment  the  loss  was  at  one  time 
to  be  regarded  as  total,  the  onus  was  cast  upon  the  underwriter 
of  showing  that  by  subsequent  events  it  ceased  to  be  so  (r). 

notice  need  only  exist  at  the  <lme  when  the  notioe  waa  given.  See 
ante,  §  1097*. 

(r)  Lomno  v.  Jaomn  (1859),  28  L.  J.  Q.  B.  887,  842  ;  2  B.  &  E. 
160. 
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XXXIV.  Vicp.  c.  XXI. 

An  Act  for  incorporating  tJie  members  of  the  Establishment 
or  Society  formerly  held  at  Uoyd'a  Coffee  House  in  the 
Royal  Exchange  in  the  City  of  London,  for  the  effect- 
ing  of  Marine  Insurance,  and  generally  known  as 
Lloyd's;  and  for  other  purposes,  \2bth  May,  1871.] 
19.  The  rules  set  forth  in  the  schedule  to  iMs  Act  shall  be  the 

Imidaiiieiital  rulw  ol  tlift  WMieij.  Fmidtiroeiital 

rales  in 

THE  SCHEDULE. 

The  Fundamental  Bules  of  the  Society. 

1.  There  ehaU  be  ipaderwzkuig  Biembexs  and  nom-iinderwiit- 
membeiB. 

2.  A  non-uaderwriting  member  shall  not  underwrite  in  his 
own  name  at  Lloyd's,  or  empower  another  person  to  underwrite 
for  him  at  Lloyd's. 

3.  All  underwriting  business  transacted  at  Lloyd's  shall  be 
conducted  in  the  underwriting  rooms,  and  not  elsewhere. 

4.  An  underwriting  member  shall  not,  by  himself  or  by  any 
partner  or  other  substitute,  direotily  or  indirectly  underwrite  in 
the  city  of  London  a  polioy  <^  iasnraiioe,  as  fottoiit: — 

(1)  In  the  name  of  a  pariii«n^p,  or  ol^rwise  than  in  the 

name  of  one  indavidSual  (being  an  undesnmting  member 
of  the  society)  for  each  separate  sum  subscribed;  or, 

(2)  For  the  account,  benefit,  or  advantage  of  any  company  or 

association,  unless  they  are  subscribers  to  the  society, 
nor  unless  every  policy  underwritten  for  their  account, 
benefit,  or  advantage  is  underwritten  in  their  ordinary 
place  of  business, 
ft.  A  mradber  shall  not  <qpeii  an  ijisnraace  account  in  the  name 
of  any  pmon  not  being  a  mmnber  or  subseribor. 
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duties  in 
■chedole. 


AH  diitaes  to 
he  paid  ao- 
oording  to 


How  instru- 
ments are  to 


54  &  55  Vict.  c.  39  (Stamp  Act,  1891). 
Ohm-ge  of  Duty  upon  Instruments. 
1  Ffom  and  after  the  oommwioement  of  this  Act  the  stamp 
dutifiB  to  be  ehaiged  fmr  ^  uae  <rf  Her  Majesty  upon  the  several 
instruments  specified  in  the  Firet  Sdieduk  to  tiiis  Act  ehaU  be 
the  several  duties  in  the  said  schedule  specified,  which  duties 
shall  be  in  .substitution  for  the  duties  theretofore  chargeable 
under  the  enactments  repealed  by  this  Act,  and  shall  be  subject 
to  the  exemptions  contained  in  Uiis  Act  and  in  any  other  Act  for 
the  time  Imng  in  force 

2.  All  stamp  duties  for  the  time  being  cliaro-eable  by  law  upon 
any  instrumrats  ai«  to  be  paid  and  denoted  according  to  the 
leguktions  in  tlys  Aet  ocmtoined,  and  except  where  express 
provision  is  made  to  the  eoutraiy  aro  to  be  denoted  by 

impressed  stamps  only.  ^  ^ 

3.  (1  )  Every  instrument  written  upon  stamped  material  » 

to  be  written  in  such  manner,  and  every  instrument  partly  or 
-wholly  written  before  being-  stamped  is  to  be  so  stamped,  that 
the  stamp  may  appear  on  the  face  of  the  instrument,  and  cannot 
be  used  ftw  or  ap^ed  to  any  other  instrument  written  upon  the 
flame  piece  of  nuitneial. 

(2.)  If  mote  thaa  <me  iaE^ramoit  be  written  upon  the  same 
piece  of  material,  erery  one  of  the  inefaniments  is  to  be 
separately  and  disliLiictty  stamped  with  the  duty  with  which  it  i& 
chargeable. 

4.  Except  where  express  provision  to  the  contrary  is  made- 
by  this  or  any  other  Act, — 

(a)  An  inrtrament  contaimng  or  relating  to  several  distinct 
nmf%w  is  to  be  separately  and  distinctly  charged,  as  if 

it  wm  a  eepaittte  iartnunaa^  with  duty  in  respect  of 
eaeh  of  tiie  iMMltois; 

(b)  An  instrument  made  for  aay  consid^ra^  in  rei^peofc 

whereof  it  is  chargeable  with  ad  Tak»em  dte^,  and 
also  for  any  further  or  other  valuable  consideratioii 
or  considerations,  is  to  be  separately  and  distinctly 
charged,  as  if  it  were  a  separate  instrument,  with  duty 
in  rapect  of  each  of  Uie  considerations. 

FroduMm  of  In^rumenU  m  Emdence. 
Twrnaupon       14.— (1)  Upon  the  production  of  an  iasfenmieat  ehaigeabl^ 

with  any  duty  as  evidence  in  any  court  of  civil  judieature  in  any 

nients  not  •%  'l    a.  e  ^ 

anlj  steBiped  part  of  the  United  Kingdom,  or  before  any  arbitrator  or  referee. 


Inatrumenti 

lately  charged 
with  daty  in 
oartain  cases. 
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notice  shall  be  taken  by  the  judge,  arbitrator,  or  referee  of  any  A»fsa*iy  A 
omissiDn  or  insufficiency  of  the  stamp  thereon,  and  if  the  instru*  aay  be 
ment  is  one  which  may  legally  be  stamped  after  the  execution  JJ^^" 
thereof,  it  may,  on  payment  to  the  officer  of  the  court  whose 

duty  it  is  to  read  the  instrument,  or  to  the  arbitrator  or  referee, 
of  tlie  amount  of  the  unpaid  duty,  and  the  penalty  payable  on 
stamping  the  same,  and  of  a  further  sum  of  one  pound,  be 
leceived  in  evidence,  saving  all  just  exceptions  on  other  grounds. 

(2.)  The  officer,  or  arbitrator,  or  referee  receiving  the  duty 
and  penalty  shall  give  a  reoeipt  for  the  same,  and  make  an  entry 
in  a  book  kept  for  that  purpose  of  the  payment  and  of  the 
amount  thereof,  and  shall  conmiunicate  to  the  Commissioners 
the  name  or  title  of  the  proceeding  in  which,  and  of  the  party 
from  whom,  he  received  the  duty  and  penalty,  and  the  date  and 
description  of  the  instrument,  and  shall  pay  over  to  such  person 
aa  the  Conunissioners  may  appoint  the  money  received  by  him 
for  the  duty  and  penalty. 

(3.)  On  production  to  the  Conunissioners  of  any  instrument 
in  respect  of  which  any  duty  or  penalty  has  been  paid,  together 
with  the  receipt,  the  payment  of  the  duty  and  penalty  shall  be 
denoted  on  the  instrument. 

(4.)  Save  as  aforesaid,  an  instrument  executed  in  any  part  of 
the  United  Kingdom,  or  relating,  wheresoever  executed,  to  any 
property  situate,  or  to  any  matter  or  thing  done  or  to  be  done, 
in  any  pait  of  the  United  Kingdom,  shall  not,  except  in  criminal 
proceedings,  be  given  in  evidence,  or  be  available  for  any 
purpose  whatever,  unless  it  is  duly  stamped  in  accordance 
with  the  law  in  force  at  the  time  when  it  was  first  executed. 

Policies  of  Insurance. 
91.  For  the  purposes  of  this  Act  tlie  expression  "policy  of  MeMiingof 
influrance  "  includes  every  writing  whereby  aaiy  contract  of  S^,SiTOje. 
ineuraace  is  made  or  agreed  to  be  made,  or  is  evidenced,  and 
the  expression    insuiaiice  "  includes  assuraaoe. 

Policies  of  Sea  Insurame. 

02. — (1.)  For  the  purposes  of  this  Act  the  expression  "  policy 
of  sea  insurance  "  means  any  insuranoe  (induding  re-insuraaoe)  Smnaoer'^ 
.made  upon  any  ship  or  vessel,  or  upon  the  machinery,  taM»,  or 

furnitui-e  of  any  ship  or  vessel,  or  upon  any  goods,  merchandise, 
or  property  of  any  description  whatever  on  board  of  any  ship  or 
vessel,  or  upon  the  freight  of,  or  any  other  interest  which  may 
A— VOL.  n.  ^ 
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Ml  be  lawfully  insured  in  or  relating  to,  any  ship  or  vessel,  and 
ineliides  any  insnranoe  of  goods,  merchandise,  or  property  for 
any  transit  which  includes  not  only  a  sea  risk,  but  also  any 
other  risk  incidental  to  the  transit  insulted  fix^m  the  commence- 
ment of  the  transit  to  the  ultimate  destination  covered  by  the 
insurance. 

(2.)  Where  any  peraon,  in  consideration  of  any  sum  of  money 
paid  or  to  be  paid  for  additional  freight  or  oihcarwke,  agrees  %o 
take  iqpon  himeelf  any  riak  altondiiig  goods,  meidiandise,  or 
properly  of  any  desoripikn  wliatew 

m  vessel,  or  engages  to  indemnify  the  owner  of  any  snoh  goods, 

merchandise,  or  property  from  any  risk,  loss,  or  damage,  such 
agreement  or  engagement  shall  be  deemed  to  be  a  contract  for 
sea  insurance. 

ia  writiBg^^  93. — (1 .)  A  contract  for  sea  insurance  (  other  than  such  insur- 
25  ftlSTkL  ^     referred  to  in  the  fifty-fifth  section  of  the  Merchant 

e.  63.  Shipping  Act  Amendment  Act,  1862)  shall  not  be  valid  unless 

the  same  is  expressed  in  a  poliey  of  sea  insnraiioe. 

(2.)  No  polky  of  sea  iBsaraiioe  BM(3e  f<»  time  slmll  be  made 
for  any  time  eme^ting  twelve  months.* 

(S.)  A  policy  of  sea  insaranee  shall  not  be  valid  unloss  it 
specifies  the  parHeolar  risk  or  adventure,  the  names  of  the  sub- 
scribers or  underwriters,  and  the  sum  or  sums  insured,  ajid  is 
made  for  a  period  not  exceeflincr  twelve  months. 
^oUcy  fOT^        94.  Where  any  sea  insurance  is  made  for  a  voy-ajore  and  also 
timechar^e-         time,  or  to  extend  to  or  cover  any  time  beyiond  thirty  days 
*^^da^^       after  the  ship  shall  have  arrived  at  her  destination  and  been 
there  moored  at  anehor,  the  peliey  is  to  be  ciiarged  with  dafy  as 
a  pdM^  for  a  voyage,  and  also  witii  duty  as  a  p<^iey  f<»  time. 
JJjJJ*JJ^^  — (1 .)  A  policy  of  sea  insnranoe  may  not  be  stamped  at 

dnlf  stamped.  ^7  ti^a^  after  it  is  signed  or  underwritten  by  any  person, 
except  in  the  two  caises  following;  that  is  to  say, 

(a)  Any  policy  of  mutual  insurance  having  a  stamp  impressed 
thereon  may,  if  required,  be  stamped  with  an  additional 
stamp  provided  tha^t  at  the  time  when  the  additional 
stamp  is  required  the  pdicy  has  not  been  dgned  or 
nnderwiilton  to  aa  amowit  ^roeedliig  the  sum  or  swm 
wluch  tim  ^hity  imi^psssed  thereon  extends  to  cover: 
(h)  Any  poliey  made  or  exeeuted  out  of,  but  being  in  any 
manner  enforceable  within,  the  United  Kingdom,  may 
be  stamped  at  any  time  within  ten  days  after  it  has 


•  See  Fmance  Act,  1901,  infta. 
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been  first  received  in  the  United  Kingdom  on  payment  Appendix  A 

of  the  duty  only. 
(2.)  Pi-ovided  that  a  policy  of  sea  insurance  shall  for  the  pur- 
pose of  production  in  evidence  be  an  instrument  which  may 
legally  be  stamped  after  the  execution  thereof,  and  the  penalty 
payable  by  law  on  stamping  the  same  shall  be  the  sum  of  one 
hundi-ed  pounds. 

96.  Nothing  in  this  Aet  shaU  prohibit  the  making  of  any  LegJUt.™- 
alteration  which  may  lawfully  be  made  in  t^  terms  ud  etmdi-  *^ 
tions  of  any  policy  of  sea  insnranoe  after  the  policy  has  been  made 

underwritten ;  provided  that  the  alteration  be  made  before  notice 
of  the  determination  of  the  risk  originally  insured,  and  that  it 
do  not  prolong  the  time  covei^  by  the  insurance  thereby  made 
beyond  the  period  of  six  months  in  the  case  of  a  policy  made  for 
a  less  period  than  six  months,  or  beyoiid  the  period  of  twelve 
months  in  the  case  of  a  policy  made  for  a  greater  period  than 
six  months,  and  that  the  articles  insured  remain  the  property 
of  the  same  person  or  persons,  and  that  no  adiditional  or  f  uriher 
sum  be  insured  by  reason  or  means  of  the  alteration. 

97. — (1.)  If  any  person — 

(a)  becomes  an  assurer  upon  any  sea  insurance,  or  enters  into  Penalty  on 

any  contract  for  sea  insurajice,  or  dii'octly  or  indirectly  **^*^ 

.      ,        ,  ,  J  .  •  .  unless  pohcy 

receives  or  contracts  or  takes  credit  in  account  for  any  dnlv  stamned 

pi"emium  or  consideration  for  any  sea  insurance,  or 

knowingly  takes  upon  himself  a;ny  risk,  or  renders 

himsdf  liable  to  pay,  or  pays,  any  sum  of  money 

tipon  any  loss,  peril,  or  oootingeney  rriative  to  any  sea 

Snsuraaoe,  unless  the  isisuraDoe  is  ezpiesMd  in  a  policy 

of  sea  insnranoe  duly  staaooped,  ot 

(b)  makes  or  effects,  or  knowingly  procures  to  be  made  or 

effected  any  sea  insurance,  or  directly  or  indirectljr^ 
gives  or  pays,  or  renders  himself  liable  to  pay,  an^ 
premium,  or  consideration  for  ajiy  sea  insurance,  or 

'  entei*  into  anv  contract  for  sea  insurance,  unless  the 
insurance  is  expressed  in  a  policy  of  sea  insurance  duly 

.stamped,  or 

(o)  is  concerned  in  any  frandul^  contrivance  or  device,  or  is 
guOty  of  any  irilfol  act,  negleet,  or  <»nis8ion,  with 
intent  te  evade  the  duties  payable  on  policies  of  sea 
insurance,  or  whereby  the  duties  may  be  evaded, 

he  shall  for  every  such  offence  incur  a  fine  of  one  hundred 

pounds. 

(2.)  Every  broker,  agent,  or  other  person  negotiating  or 

d3  (2) 


MM 


A  tnunsaolin^  aaj  sea  insuraitce  oontrary  to  the  true  intent  and 

meaning  of  this  Act,  or  w  riting  any  policy  of  8ea  insurance  upon 
material  not  duly  stampe<l,  shall  for  every  such  offence  incur  a 
fine  of  one  hundred  pounds,  and  shall  not  have  any  legal  claim 
to  any  charge  for  brokerage,  commission,  or  agency,  or  for  any 
money  expended  or  paid  by  him  with  reference  to  the  insurance, 
and  say  mcMiey  paid  to  him  in  reelect  ol  «ny  snch  chiuge  ehall 
be  deemed,  lo  be  paid  wHhovt  oon9idif«lH»i,  and  «Ml 

(3.)  If  any  pemm  makee  or  ieenes,  or  causes  to  be  made  or 
issued,  any  document  purporting  to  be  a  copy  of  a  policy  of  sea 

insurance,  and  there  is  not  at  the  time  of  the  making  or  u^sue 
in  existence  a  policy  duly  stamped  whereof  the  said  document 
is  a  copy,  he  shall  for  such  offence  in  addition  t<)  any  other  fine 
or  penalty  to  which  he  may  be  Hable  incur  a  fine  of  one  hundred 
poQndB. 

FIEST  SCHEDULE 

(as  wnended  by  seet.  41  of  tiie  Fkianee  Aet,  1020  (10  it  It 

Qm.  5,  e.  18)). 

'STAif?  DUTOB  OH  ImSTSUMEIVTB. 

Biilioy  of  Sea  Insuianoe —  £  s. 

(1)  Where  the  premium  or  consideration  does 

.  not  exceed  the  rate  of  28.  Hd.  per  centum 
of  the  sum  insured    0    0  1 

(2)  In  any  otiier  oaao 

(a)  For  <Hr  upon  any  voyage-^  i 
wkm  1i0  avm  larand — 

does  aot  eaBeead   

exoeodB        but  does  not  exeeed  dOOl. ... 

„      500/.         „  „       750/.  ... 

„      750J.         „  „     1,000^.  ... 

^  IjOOOZ.,  for  every  500Z.  and  any 
fractional  part  of  500/. 

(b)  For  time — 

-mhm  tbe  iaawanee  is  made  for  any  time  not  ezoeed- 
ing  six  montiis,  an  amount  equal  to  tluoe  times  th» 
anoont  idneh  would  be  payable  if  tbe  insnrsnoe 
Here  made  npcm  a  voyage; 

where  the  insurance  is  made  for  any  time  exceeding 
six  months  and  not  exceeding  twelve  months,  six 
times  the  amount  which  would  be  payable  if  the:^ 
insurance  were  made  upon  a  voyage. 
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X  ART  U. 

8Ump8. 

11. — (1.)  Notwithstanding  anything  contained  in  the  Stamp  Provision  as 
Act,  1891,  a  policy  of  sea  insurance  made  for  time  may  contain  ^on^^clauses  iu 
a  continuation  clause  as  defined  in  this  section,  and  such  a  policy  policies  of  sea 
shall  not  be  invalid  on  the  ground  only  that  by  reason  of  the-  ^l^^^^yy^ 
eontinuation  clause  it  may  become  available  for  a  period  exceed,-  39.) 
ing  twelve  months. 

(2.)  There  shall  be  charged  on  a  policy  of  sea  insuranee  con- 
taining such  a  continuation  clMise  a  stamp  duty  of  sixpence  in 
addition  to  the  stamp  duty  which  is  otiierwise  chargeable  on 
the  policy. 

(3.)  If  the  li^k  eovei-ed  by  the  continuation  clause  attaches, 
and  a  new  policy  is  not  issued  covering  the  risk,  the  continuation 
clause  shall  be  deemed  to  be  a  new  and  separate  contract  of  sea 
insurance  expressed  in  the  policy  in  which  it  is  contained,  but 
not  covered  by  the  stamp  thereon,  and  the  policy  shall  be 
stamped  in  respect  of  that  contraet  accordingly,  bpt  be 
so  stamped  without  pmialty  at  any  time  not  exceeding  thirty 
days  after  the  risk  has  so  attached. 

(4.)  For  the  purposes  of  this  section,  the  exprcvssion  'con- 
tinuation clause  "  means  an  agreement  to  the  following  or  the 
like  effect,  namely,  that  in  the  event  of  the  ship  being  at  sea,  or 
the  voyage  otherwise  not  completed  on  tlie  expiration  of  the 
policy,  tl^  subject-matter  of  the  insurance  shall  be  held  covered 
until  the  arrival  of  the  ship,  or  for  a  reasonable  time  thereafter 
not  exceeding  ^irty  days. 


3  Edw.  7,  c.  46  (^Revenue  Act,  1903). 

8.  A  policy  of  insurance  made  or  purporting  to  be  made  upon  Stamping  of 
or  to  cover  any  ship  or  vessel,  or  the  machinery  or  fittings  Swuranc^on 
belonging  to  the  ship  or  vessel,  whilst  under  construction  or  ships  under 
.repair  or  on  trial,  shaJl  be  sufficiently  stamped  for  the  pm-poses 
of  the  Btamp  Act,  1891,  and  the  Acts  amending,  the  ^ct,  if 
stamped  as  a  policy  of  sea  insurance  made  for  a  voyage;  and 
though  made  for  a  tune  exceeding,  twelve  montiis,  shall  not  be 
deemed  to  be  a  policy  of  sea  insurance  made  for  time. 


Sbo, 
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[Vato.-~7A«  rvferemem  mt  the  ewi.  of  the  paraffrapht  mrs  to  ths  •eeiUm* 
of  thi»  tc&rk  which  dettl  with  the  tmriom  provieiom  of  the  Aet,] 

6Edw.  7,c.  41. 

An  Act  to  codify  the  Law  relating  to  Marine  Inmrance. 

[2lst  December,  1906. J 

Mar  hie  Insurance. 

1.  A  eoittrael  of  nttrine  uMturanee  is  a  contraet  whereby  the 
insiifer  umltttakee  to  iadrauiify  the  aasored,  in  manner  and  to 
tlie  exirat  thereby  agreed,  against  manne  leasee,  that  is  to  eay, 
the  losses  incident  to  marine  adventure.         1,  353.) 

2,  — (1.)  A  contract  of  marine  insurance  may,  by  its  express 
terms,  or  by  usage  of  traxlo,  be  extended  so  ajs  to  protect  the 
assured  against  losses  on  inland  watere  or  on  any  land  risk 
which  may  be  incidental  to  any  sea  voyage.   (§§  1,  507.) 

(2.)  Wheie  a  ship  in  eomse  of  bnikliag,  or  the  launch  of  a 
ship,  or  any  adTentwre  analogoiis  to  a  marine  adventure,  is 
eovmd  by  a  poli^  in  the  form  ol  a  marine  poliey,  Uie  provisions 
of  this  Aet,  in  eo  far  as  applicable,  dkall  apply  thereto;  but, 
except  es  by  this  eeeiion  provided,  nothing  in  tiiis  Act  ishall 
alter  or  affect  any  rule  of  law  applicable  to  any  contraot  of 
insurance  other  than  a  contract  of  marine  insurance  as  by  this 
Act  defined.  (§1.) 

S.— (1.)  Subject  to  the  pi-ovisions  of  this  Act,  every  lawful 
marine  adventure  may  be  the  subject  of  -a  eontraet  of  marine 
iMnuioe.    (if  1,  217,  249,  7d4.) 

(2.)  In  partienkr  there  is  a  mwdne  adventure  where — 

(a)  Any  ship  goods  or  other  moveables  are  eaqposed  to  mari- 

time perils.  Soeh  property  is  in  itm  Aet  relwred  to 
as  "  insurable  property  " ; 

(b)  The  earning  or  acqui<<itiou  of  any  freight,  passage  money, 

commission,  profit,  or  other  pecuniary  benefit,  or  the 
security  for  any  advances,  loan,  or  disbursements,  is 
endang<md  by  the  exposure  of  insurable  property  to 
awitune-peffls; 
(e)  Any  Jiahiyify  to  a  third  pariy  may  be  incnned  by  the 
etMsr  of,  or  e&sr  penon  iniiwiited  in  it  req^onsil^le 
liar,  inmwable  property,  by  reneon  of  maritime  perils. 
"  Maritime  perils  "  means  the  perils  consequent  on,  or  inoi* 
dental  to.  the  navigation  of  the  sea,  that  is  to  say,  perils  of  the 
seas,  fire,  war  perils,  pirates,  rovers,  thieves,  captures,  seizures, 
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zestraiuts,  and  detainments  of  princes  and  peoples,  jettisons,  Appaadix  A 
barratry,  and  any  other  perils,  either  of  the  like  kind  or  which 
may  be  designated  by  the  poUcy.    (§$  1,  236,  240,  250,  257, 
80«.)  I 

Insurable  Interest. 

4.  — (1.)  £v^  contract  of  marine  insurance  by  way  of  Avoidance  of 
gaming  or  wagering  is  void.   (H  9,  »13,  313a,  319,  12^3.)  "^^g^""' 

(2.)  A  oontxaet  of  marine  .insurance  is  deemed  to  be  a  eontfaets. 

gaming  or  wagering  contract — 

(a)  Whei^  the  assured  has  not  an  insurable  intorest  as  defined 

by  this  Act,  and  the  contract  is  entered  into  with  no 
expectation  of  acquiring  such  an  interest;  or 

(b)  Where  the  policy  is  made  'interest  or  no  interest,"  or 

'without  further  proof  of  intei-est  than  the  policy 
itself,''  or  ''without  benefit  of  salvage  to  the  insurer," 
or  subject  to  any  'Other  like  term: 
Provided  that,  where  there  is  no  possibility  of  salvage,  a 
policy  may  be  effected  without  benefit  of  salvage  to  the  insurer. 
(§§  253,  313,  314,  317,  358.) 

5.  — (1.)  Subject  to  the  provisions  of  this  Act,  every  person  Insurable 
has  an  insurable  interest  who  is  interested  in  a  marine  adven-  SJEHI?  ' 
ture.    a  254.) 

(2.)  In  particular  a  person  is  interested  in  a  marine  adven- 
ture where  he  stands  in  any  legal  or  equiteble  relation  to  the 
adventure  or  to  any  ibeurable  property  at  risk  thmin,  in  con- 
sequence of  whidi  he  may  benefit  by  the  safety  or  doe  arrival 

of  insurable  property,  or  may  be  prejudiced  by  its  loss,  or 
by  damage  thei-eto,  or  by  the  detention  thereof,  or  may  incur 
liability  in  i^pect  thereof.    (§§  254,  257,  287,  288.) 

$. — (1.)  The  assured  must  be  interested  in  the  subject-matter  When  interest 
insured  at  the  time  of  tlie  loss  Oiough  he  need  not  be  interested 
when  the  ittsnrance  is  effeoted: 

Provided  that  where  the  subject-matter  is  insured  "lost  or 
not  lost,"  the  assured  may  recover  al^ougk  he  may  not  have 
acquired  his  intorest  until  after  the  loss,  unless  at  the  time  of 
effecting  the  contract  of  insurance  the  assured  was  aware  of  the 
loss,  and  the  insurer  was  not.    (5§  13,  258,  259,  281,  314.) 

(2.)  Where  the  assured  has  no  interest  at  the  time  of  the  loss, 
he  cannot  acquire  intei^t  by  any  act  or  election  after  he  is 
aware  of  the  loss.  258.) 

7. — (1.)  A  defeasiUe  interest  is  insurable,  as  also  is  a  con-  Defeasible 

...  i       ^  \  or  contingeak 

tingent  interest.   (5  2o5a.)  interest. 


APPENDIX  A, 


Partial 


■eamen's 
Adyaaoe 


Qaantnm  of 


Asaigiiiuent 


(2.)  In  particular,  where  the  buyer  of  goods  has  insured 
them,  he  has  an  insiixable  interest,  notwithstanding  that  he 
ttttgfat,  at  his  election,  have  rejected  the  goods,  or  have  treated 
them  as  at  the  seller's  risk,  hj  reason  of  the  latter's  delay  in 
making  delivery  or  otherwise.    (§  255a.) 

8.  A  partial  interest  of  aaiy  natiue  is  insurable.  (H  259a, 
284.) 

f. — (1.)  The  insurer  under  a  contract  of  marine  insurance 
has  im  insurable  iniemt  in  his  risk,  and  may  le-insure  in 
respect  of  it.   (S  322.) 

(2.)  Unless  the  policy  otherwise  provides,  the  original  assured 

ha.s  no  right  or  interest  in  respect  of  such  re-insuran6e.   (§§  322, 

324.) 

10.  The  lender  of  money  on  bottomry  or  respondentia  has  an 
iiMurahle  interoet  in  leqpeot  of  the  k>aa.    (§§  242,  289.) 

11  The  mMt^  or  may  member  of  the  crew  <^  a  ship  has  an 
insurable  interest  in  respect  of  his  wages.    (§S  244,  245,  308.) 

12.  In  the  ease  of  advance  freight,  tlie  person  advancing  the 
freight  has  au  insurable  interest,  in  far  as  such  freight  is  not 
i^yable  in  ease  of  kiss.    (§§  232,  263.) 

15.  The  Msored  has  an  insun^  ivlmst  in  the  charges  of 
any  insurance  wlueh  he  may  eiieet.    ($  362.) 

14. — (1 . )  Where  the  sul) ject-matter  insured  is  mortgaged,  the 
morto-ao-or  lia<  an  insurable  interest  in  the  full  value  thereof, 
and  the  mortgagee  has  an  insurable  interest  in  respect  of  any 
sum  due  or  to  become  due  under  the  mortgage.  298.) 

(2.)  A  mortgagee,  consignee,  or  other  person  having  an 
inteiest  in  the  sabjeet-maltM'  insured  may  insure  on  behalf 
and  for  the  heneit  of  other  persons  interested  as  well  as  for 
his  own  benefit.    W  292,  298.) 

(3  .)  The  owner  of  insurable  property  has  an  insurable  interest 
in  i-espect  of  tlie  full  value  thereof,  notwithstanding  that  some 
thiixl  pei-son  may  have  agreed,  or  be  liable,  to  indemnify  him 
in  case  of  loss.  309.) 

16.  Where  the  assured  assigns  or  otherwise  parts  with  his 
interest  in  the  snbjeei-malter  insured,  he  does  no^  tiieieby 
transfer  to  the  aasignee  his  rights  under  the  confraot  of  insur- 
ance, unless  there  be  an  express  or  imj^ied  agreement  with  tlie 
assignee  to  that  effect. 

But  the  provisions  of  this  section  do  not  atfect  a  transmissioji 
of  interest  by  operation  of  law .  174.; 
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Insurable  Value. 

16.  Subject  to  any  expiess  provision  or  valuation  in  the  ]^^u»  of 
policy,  the  insurable  value  of  the  subject-maftter  insured  must 

be  ascertained  as  follows: — 

{I)  In  insurance  an  ship,  the  insurable  value  is  the  value,  at 
the  commenoement  of  the  risk,  of  the  ship,  including 
her  outfit,  provisions  and  stores  for  the  officers  and 
crew,  money  advanced  for  seamen's  wages,  and  other 
disbursements  (if  any)  incurred  to  make  the  ship  fit 
for  the  voyage  or  adventure  oontem^ated  by  the 
policy,  plus  the  charges  of  insurance  upon  the  whole: 

The  insurable  value,  in  the  case  of  a  steamship, 
includes  also  the  machinery,  boilers,  and  coals  and 
engine  stores  if  owned  bv  the  assured,  and,  in  the 
case  of  a  ship  engaged  in  a  special  trade,  the  ordinary 
fittings  requisite  for  that  trade:    (§§  219,  365.) 

<2)  In  insurance  on  freight,  whether  paid  in  advance  or 
otherwise,  the  insurable  value  is  the  gross  amount 
of  the  freight  9k  ^  rii^  of  the  assured,  plus  the 
charges  of  insurance:  (§$262,365^1041.) 

(3)  In  insurance  on  goods  or  merchandise,  the  insurable  value 

is  the  prime  cost  of  the  property  insured,  plus  the 
exi)enses  of  and  incidental  to  shipping  and  the  charges 
of  insurance  upon  the  whole:    (§§  365,  1010.) 

(4)  In  insurance  on  any  other  subject-matter,  the  insurable 

value  is  the  amount  at  the  risk  of  the  assured  Avhen  the 
policy  attaches,  plus  the  charges  of  insurance.  (§  365.) 

Disclosure  and  Bepresentaiions. 

17.  A  contract  of  marine  insurance  is  a  corftract  based  upon  luauranoe  ia 
the  utmost  good  fa^th,  and,  if  the  utmost  good  faith  be  not  juti^^ 
observed  by  either  party,  tiie  contrail  may  be  avoided  by  the 

other  party.    (§§  5^2,  528,  575.) 

18.  — (1.)  Subject  to  the  provisions  of  this  section,  the  assured  DiadoiBBe  by 
must  disclose  to  the  insurer,  before  the  contraxit  is  concluded, 
every  material  circumstance  which  is  known  to  the  assured,  and 
the  assured  is  deemed  to  know  every  circumstance  which,  in  the 
ordinary  course  of  l>usiness,  ought  to  be  known  by  him.  If  the 
assuied  fails  to  make  such  discksure,  the  insurer  may  avoid  the 
contract.   (§§  523,  575,  578.) 

(2.)  Every  circumstance  is  material  wliich  would  infiuence  the 


im 
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A  judgiueiil  of  a  ptnideiit  iagiifer  in  fixing  the  premium,  or  detor* 
~  miniBg  whedwr  be  wfll  take  the  riak.  (ff  57o,  989.) 

(3.)  In  the  abeenee  of  inquiry  the  f<^wiiig  eireumstaneet 
need  not  be  diadosed  (§§  609,  620;,  namely:— 

(a)  Any  circumstance  which  diminishes  the  risk;    (§  624.) 

(b)  Any  circumstance  wliicli  is  known  or  presume<:l  to  be 
known  to  the  insurer.  The  insurer  is  presumetl  to 
know  mattei-8  of  common  notoriety  or  knowletlge.  and 
matteia  whieh  an  insurer  in  the  ordinary  course  of  iu& 
hwMK»  as  SQxk,  ought  to  know;   ($  598.) 

(o)  Any  cifemaitaiiee  m  to  whieh  information  is  waived  by 

the  insnrer;    (§  618.) 
{d )  Any  eiienmstanee  which  it  is  snpwflnous  to  disdose  by 
reason  of  any  express  or  inq>lied  warranty.   (5  619.) 
(4.  )  Wliether  any  particular  circumstance,  which  is  not  dis- 
closed, be  material  or  not  is,  in  each  case,  a  question  of  fact. 
(§§  591,  (>26,  1283.) 

(5.)  The  term  ''cii-cumstanoe  '  includes  any  conununication 
made  to,  or  infcnrmation  veonved  by,  the  assured*  590»« 
600.) 

If.  Snhjeel  to  the  ftOTiakms  <^  the  preeeding  section  as  to 
^e^^       eirennwtanoes  windi  need  not  he  disdoasd,  where  an  isswanoe 
is  effected  for  the  assured  by  an  i^^ent,  ^  agent  mmt  disoloee 

to  the  insurer — 

(a)  Every  material  circumst4ince  which  is  known  to  himself, 
and  an  agent  to  injure  is  deemed  to  know  every 
circumstance  which  in  the  oixlinarv  course  of  busiues? 
ought  to  be  known  by,  or  to  have  been  commuuicated 
to,  him;  and 

(h)  "Eimsj  material  eaeamsteaee  which  the  assured  is  bound 
to  disdose,  imleBs  it  eome  to  his  knowledge  too  late  to 
eomranflieate  it  to  ^  agent.   (§§  577,  587,  588.) 

  20. — (1.)  Every  material  representation  made  l)y  the  assured 

■iZrifliniMS  ^^^^  agent  to  the  insurer  during  tine  negotiations  for  the  con- 
tract, and  before  the  contract  is  concluded,  must  be  true.  If  it 
be  untrue  the  insiiier  may.avcnd  the  contract.  ($§  522,  523, 
§55,  567.) 

(2.)  A  repigseiitation  is  materiel  which  would  infloesioe  tha 
<  judgment  of  a  pnidrat  inemnr  m  fixii^  the  pmninm,  or  deter« 
mining  whether  he  wfll  take  the  risk.   (SS        ^>  S^  ) 
(3.)  A  representation  may  be  either  a  representation  as  to 

a  matter  of  fact,  or  as  to  a  mattor  of  expectation  or  belief. 
(S§  527,  544.) 
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(4.)  A  i-epresentation  as  to  a  matter  of  fact  is  true,  if  it  be  Appendix  A 
substantially  correct,  that  is  to  say,  if  the  difference  between 
what  is  i-epresented  and  what  is  actually  correct  would  not  be 
considered  matmal  by  a  prudent  insurer.        530,  544,  558.) 

(5.)  A'lepreeentation  as  to  a  matter  of  expectation  or  belief 
is  iTue  if  it  be  made  in  good  faith.  (i$  545,  558.) 

(6.)  A  represmitation  may  be  withdrawn  or  corrected  before 
the  contract  is  concluded.  (§561.) 

(7.)  Whether  a  particular  i-epiesentation  be  material  or  not 
is,  in  each  case,  a  question  of  fact.    (§§  557,  1285.  ) 

21.  A  contract  of  marine  insurance  is  deemed  to  be  concluded  ^J^*®"" 
when  the  proposal  of  the  assured  is  accepted  by  the  insurer,,  deemed  to  be 
wheth^  the  policy  he  thwi  issued  or  not;  and  for  the  purpose  oonotaded. 
of  showing  when  the  proposal  was  accepted,  refer^M  may  be 

made  to  the  slip  or  covering  note  or  other  customary  memo- 
randum of  the  contract,  although  it  be  unstamped,  (f  S  34,  37, 
41,  567,  576.) 

The  Policy. 

22.  Subject  to  the  provisions  of  any  statute,  a  contraii  of  ^J'^g^i^^j*'' 
marine  insurance  is  inadmissible  in  evidence  unless  it  is  em-  impolicy. 

bodied  in  a  marine  rpolicy  in  accordance  with  this  Act.  Tbto 
policy  may  be  executed  and  issued  cither  at  the  time  when  the 
contract  is  concluded,  or  afterwards.  (§8.) 

23.  A  marine  poUey  must  speafy—  ^u^""?!^ 

(1)  The  name  of  the  assured,  &r  of  some  person  who  effects  specity. 

the  insurance  on  his  behalf: 

(2)  The  subject-matter  insured  and  the  risk  insured  against: 

(3)  The  voyage,  or  period  of  time,  or  both,  as  the  case  may 

be,  covere<l  by  the  insurance: 

(4)  The  sums  or  sums  insured: 

(5)  The  name  or  names  of  the  insurers.    (SS  8»  11>  18,  20, 

26,  38,  81,  170,  171,  291.) 

24. — (1.)  A  marine  p(dicy  must  be  signed  by  or  on  behalf  Signature  of 
of  the  insurer,  provided  that  in  the  case  of  a  corporation  tha  ^  >i»uxer- 
corporate  seal  may  be  sufficient,  but  nothing  in  this  section  shall 

be  construcxi  as  I'equiring  the  subscription  of  a  corporation  to 
be  under  seal.    (§§  8,  26,  38,  79,  80.) 

(2.)  Where  a  policy  is  subscribed  by  or  on  behalf  of  two  or 
more  insurers,  each  subscription,  unless  the  contrary  be  ex- 
pressed, constitutes  a  distinct  coiUxact  with  the  assured.  (S  26.) 

35.^(1.)  Where  the  contract  is  to  insure  the  suhjeot-matter  Voyage  and 
at  and  from,  or  from  one  place  to  another  or  others,  the  policy  p<dj«i«»- 
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ib  ealloil  a  voyage  poliov,  "  and  where  the  coiitraA3t  is  to  imuve 
the  subject-matter  for  a  definite  period  of  time  tlie  policy  is 
Ottlled  a  "time  policy."  A  contract  for  both  voyage  and  time 
maj  be  included  in  the  same  policy.  (§§  9,  369,  4^,  445.) 
iSiw.7,e.7.  (t.)  Siibjeel  totiMpvo^inoBsof  eeo4ioaeleveiioltlMFiaai^ 
Act,  1901,  a  lime  policy  wluidk  it  likade  ii»  any  time  exceeding 
twelve  moBtlw  is  invafid.   (H  S,  440.) 

26.  — ( 1 .)  The  subject-matter  insuied  must  be  designated  in  a 
mai'ine  policy  Avith  reasonable  certainty.    (§§  15,  251.) 

(2.)  The  nature  and  extent  i^f  the  interest  of  the  assured  in 
the  subject-matter  insui-ed  need  not  be  specified  in  the  policy. 
(§§  243,  251,  252a,  323.)  > 

(3.)  Where  the  policy  designates  the  subject-matter  insured 
in  general  terms,  it  shall  be  eoostrued  to  apply  to  the  interest 
intended  by  the  assured  to  be  covered.  (§§  172, 151,  252b,  355, 
365,  1041.) 

(4.)  In  the  application  of  iJiis  section  regaid  shall  be  had  to 
any  usage  regulating  the  designation  of  the  subject-matter 
inbui-eil.    (§§  243,  251,  252a.) 

27.  — {i.)  A  policy  may  be  either  valued  or  unvalued.  (^§S  9, 
20,  338.)  <  • 

(2.)  A  valued  policy  is  a  policy  which  specifies  the  agreed' 
value  of  the  subject-matter  insured.    (§§  9,  20,  338.) 

(3.)  Sttbjeet  to  ^  j^covimcMU  of  tlos  Act,  and  in  the  abeenoe 
of  fraud,  tiie  value  fixed  by  th»  pdiey  is,a8betwe«t  ike  insiiieir 
and  awnred,  oomdoeive  of  ihe  insnable  value  ctf  tlie  snbjeet 
intended  to  be  insured,  whelh«r  the  loss  be  total  cw  partial. 
(SS  ii40,  342,  345,  355.) 

(4.)  Unless  tlie  policy  otherwise  provides,  the  value  fixed  by 
the  policy  is  not  conclusive  for  the  purpose  of  determining 
whether  there  has  l)een  a  coustruotive  total  loss.  (§§  348,  1133.) 

SB.  An  unvalued  pc^iey  is  a  policy  which  does  not  specify  the 
value  of  the  »ibjeet-mi^r  inrnued,  bu^  subjeet  to  the  limit  of 
the  sum  immied,  leaww  the  iasmsabk  value  to  be  subeequen^ 
weertained,  in  the  manner  hereinbeltne  specified.  (f$  9,  20, 
238.)  ! 

29. — ( 1 . )  A  floating  policy  is  a  policy  Avhich  describes  the 
insurance  in  general  terms,  and  leaves  the  name  of  the  ship  or 
ships  and  other  particulars  to  be  defined  by  subsequent  decla- 
ralion.   (§S  9,  185.) 

(2.)  The  sabeoquent  dedaratiQit  or  dedarationg  may  be  made 
by  indowwneat  on  the  pobey,  or  in  ottier  cisuitomary  maani^r. 
({§  185,  187.) 


TJnTaliMi 


Floating 
policy  b; 


MARINE  INSURANCE  ACT,  190t> 


im 


(3.)  Unless  tlie  policy  otherwise  provides,  the  declarations 
must  be  made  in  the  order  of  dispatch  or  shipment.  They  must, 
in  the  case  of  goods,  comprise  all  consionnitMit*;  within  theterniM 
of  the  policy,  and  the  value  of  the  goodK  or  other  ]»roporty  mii>t 
be  honestly  stated,  but  an  omission  or  erroneous  declaration  may 
be  rectified  even  after  loss  or  arrival,  provided  the  omission  or 
declaration  was  made  in  good  faith.  (§§  "^Ij  1S5»  1*' »  1^^^  1^^* 
860.) 

(4.)  Unless  the  poHcy  otherwise  provides,  where  a  dedaration 
of  value  is  not  made  until  after  notice  of  loss  or  arrival,  the 

policy  must  be  treated  as  an  unvalued  policy  as  regards  the 

subject-matter  of  that  declaration.    (§§  186,  360.) 

30.  — (1.)  A  policy  naay  be  in  the  form  in 

to  this  Act.    (§  10.)  polinT- 

(2.)  Subject  to  the  provisions  of  this  Act,  and  unless  the  con- 
text of  the  policy  otherwise  requires,  the  terms  and  expressions 
mentioned  in  the  First  Schedule  to  this  Act  shall  be  construed 
as  having  the  scope  and  meaning  in  that  schedule  assigned  to 
them. 

31.  — (1.)  Where  an  insurance  is  eftected  at  a  premium  to  he  Premium  to 
arranged,  and  no  arrangement  is  made,  a  reasonable  premium  is  ^  Mwng**- 
payable. 

(2.)  Where  an  insurance  is  effected  on  the  terms  that  an 
additional  premium  is  to  be  arranged  in  a  given  event,  and  tliat 
event  happens  but  no  arrangement  is  made,  then  a  reasonable 
additional  premium  is  payable.    (§  376.) 


Double  Imwance, 

32, — (1.)  Where  .two  or  more  policies  are  effeeted  by  or  on  DouU* 
behalf  of  the  assured  on  the  same  adve^ure  and  inlnest  or 
any  part  thereof,  and  the  sums  insured  exceed  the  iadenmity 

allowed  by  this  Act,  the  assured  is  said  to  be  over-insured  by 
double  insurance.    (§  330.) 

(2.)  Where  the  assured  is  over-insured  by  double  insurance — 

(a)  The  assured,  unless  the  policy  otherwise  provides,  may 

daim  pigment  from  the  insurers  in  suoh  order  as  he 
may  tfai^  fit,  provided  that  he  is  not  entitled  to  receive 
any  sum  in  excess  of  the  indenmity  allowed  by  this 
Act;    (§§  349,  352.) 

(b)  Where  the  policy  under  which  the  assui^  claims  is  a 

valued  policy,  the  assured  must  give  credit  as  against 
the  valuation  for  any  sum  received  by  him  under  any 


Hatemoff 


When  breadi 
of 


olli^  poikry  without  regard  to  the  aetual  yalue  of  tiie 
Mibjeet-nuilte  snsared;  (§$  349,  352.) 
(e)  Where  ihe  ft^ey  under  which  the  assured  claims  is  an 
nnTalned  policy  he  must  give  credit,  as  against  the 
full  insurable  value,  for  aii}^  sum  reoeived  by  him 
under  any  other  policy;  (§  330.) 
(d)  Where  the  assured  receives  any  sum  in  excess  of  the 
indemnity  allowed  by  this  Act,  he  is  deemed  to  hold 
such  sum  in  trust  for  the  insmm,  ae6(»ding  to  their 
i%ht  of  eoatiilmtioB  aoMMig  ^mametreB,    ($S  390, 

Wammtieg,  de, 

33. — (1.)  A  wai'ranty,  in  the  following  sections  rekxting  to 
warranties,  means  a  promissory  warranty,  tliat  is  to  say,  a 
waiTanty  by  which  the  assured  undertakes  that  some  particular 
thing  shall  or  shall  not  be  done,  or  that  some  condition  shall  be 
fulfilled,  or  whei^j  he  affirms  or  negatives  tiie  aacistmoe  a 
partiiHilaratels^fBoto.  (f^.) 

(2.)  A  wanaatj  w/lj  be  express  ar  io^lied.   ($  628.) 

(3.)  A  wamnty,  as  aboyo  defined,  Is  a  conditkm  whidi  must 
he  exaetlj  complied  with,  whether  it  be  material  to  the  risk  or 
not.  If  it  be  not  so  complied  with,  then,  subject  to  any  express 
provision  in  the  policy,  the  insurer  is  discharged  from  liability 
as  from  the  date  of  the  breaxjh  of  warranty,  but  Avithout  preju- 
dice to  any  liability  incurred  by  him  before  thait  date.  (§§  530, 
628,  634.) 

Si.^(l.)  Npn^eomplianee  with  a  warranty  is  eiiciised  when, 
by  reason  of  a  dbange  <ji  dremDstaaees,  the  wanaaty  eeases  to 
be  a]nplioable  to  tibe  dreomBtanees  of  the  oontraet,  or  when 
compliance  with  the  warranty  is  rendered  unlawful  by  any 

subsequent  law.    (§§  628,  636.) 

(2.)  Where  a  warranty  is  broken,  the  assured  cannot  avail 
himself  of  the  defence  that  the  breach  has  been  remedied,  and 
the  warranty  complied  with,  before  loss.   (§§  633,  688.) 

(3.)  A  breach  of  wami^  mt^  be  wmwed  by  the  iivsurer. 
(H  633,  690.) 

9ft. — (1.)  An  ozpras  wanaafy  magr  be  in  any  form  of  words 
horn  wMtk  tte  inkmiixm  to  waifiart  is  to  be  inlmed.  ($§  690, 
631.) 

(2.)  An  express  warranty  must  be  included  in,  or  written 
upon,  the  policy,  or  must  be  contained  in  some  document  incor- 
porated by  reference  into  the  policy.  629.) 
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(3.)  An  express  warranty  does  not  exclude  m  impHed   

warranty,  unless  it  be  inoonsistent  therewith.        628,  686.) 

36.  — (1.)  Where  insurable  property,  whether  ship  or  goods,  Warranty  of 
is  expressly  warranted  neutral,  thei*e  is  an  implied  condition  "'^^'^li^' 
that  the  property  shall  have  a  neutral  character  at  the  com- 
mencement of  the  risk,  and  that,  so  far  as  the  assured  can 

control  iJie  matter,  its  neutral  charader  shall  be  preserved 
during  the  risk.   (H  656,  664.) 

(2.)  Where  a  ship  is  expressly  warranted  "neutral"  there  is 
also  an  implied  condition  that,  so  far  as  the  assured  can  control 
the  matter,  she  shall  be  properly  documented,  that  is  to  say, 
that  she  shall  carry  the  necessary  papers  to  establish  her  neu- 
trality, and  that  she  shall  not  falsify  or  suppress  her  papers,  or 
use  simulated  pi^rs.  If  any  bss  occurs  through  breadi  of  this 
condition,  the  insurer  may  avoid  the  contract.  (§§  656,  661, 
662,  666.) 

37.  There  is  no  implied  warranty  as  to  the  nationality  of  a  No  implied 
ship,  or  that  her  nationality  shall  not  be  changed  during  the  JJS^^^' 
risk.    (§  727.) 

38.  Where  the  subjeet^matter  insured  is  warranted  "well"  Warranty  of 
or  "  in  good  safety  "  on  a  particular  day,  it  is  sufficient  if  it  be  sa'^^y* 
safe  at  any  time  during  that  day.   (§  640.) 

39.  — (1.)  In  a  voyage  policy  there  is  an  implied  warranty  Warranty  of 
that  at  the  commencement  of  the  voyage  the  ship  shall  be  sea-  2*^^^*^*** 
worthy  for  the  purpose  of  the  particular  adventure  insured. 

(§§  685a,  698,  707.) 

(2.)  Where  the  policy  attaches  while  the  ship  is  in  port,  there 
is  also  an  implied  warranty  that  she  shall,  at  ^  ocnnmenoement 
of  the  risk,  be  reasonably  fit  to  encounter  the  ordinary  petUa  of 
the  port.    ($  698.)  f 

(3.)  Where  the  policy  relates  to  a  voyage  which  is  performed 
in  different  stages,  during  which  the  ship  requires  differenii 
kinds  of  or  further  preparation  or  equipment,  there  is  an 
implied^  warranty  that  at  the  commencement  of  each  stage  the 
ship  is  seaworthy  in  respect  of  such  preparation  or  equipment 
for  the  purposes  of  that  stage.  (§i  699,  707.) 

(4.)  A  ship  is  deemed  to  be  seaworthy  when  she  is  reason- 
ably fit  in  all  respeets  to  encounter  ike  ordinary  perils  of  the 
.  49eas  of  the  adventure  insured.  ($$  686,  713.) 

(5.)  In  a  time  policy  there  is  no  implied  warranty  that  the 
t>hi\y  shall  be  seawoi-thy  at  any  stage  of  the  adventure,  but 
where,  with  the  privity  of  the  assured,  the  ship  is  sent  to  sea 
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in  an  nnseaworthj  slato,  tiie  inraier  is  not  liable  for  any  low 

attributable  to  unseaworthiness.    (§§  697,  799.) 

40.  — (1.;  In  a  policy  on  goods  or  otlicr  moveables  there  is  no 
implied  warranty  tliat  ttie  goods  or  moveables  are  seaworthy. 
(I  689.) 

(2.)  In  a  wijage  poHey  on  goods  or  other  moveables  ^here  ia 
an  implied  wamiBly  Hwl  at  the  eomnmomaaent  of  the  voyage 
the  ship  is  not  only  mtmot^j  as  a  ^ip,  hut  abo  tiiat  she  is 
reasonably  fit  to  eanry  the  goods  or  othmr  moveables  to  the 

destination  contemplated  by  the  policy.    (§  712.) 

41.  There  is  an  implietl  warranty  that  the  adventure  in^sured 
4s  a  lawful  one,  and  that',  so  far  as  the  assured  can  control  the 
matter,  the  adventwpe  shall  be  eanied  out  in  a  lawful  maauer. 
(If  iiSa, 

The  Voifoge, 

42.  — (1.  )  Wheie  tJie  subject -niattei-  is  insured  l>y  a  voyaire 
policy  "at  and  from  "  or  "from''  a  [)articular  phuM?.  it  is  not 
necessary  that  the  ship  should  be  at  that  place  when  the  con- 
tract is  ooncluded,  but  there  is  an  impUed  condition  that  the 
adventure  shall  he  eoanneBoed  w^ua  a  reasonable  time,  and 
that  if  the  advestiue  he  not  ao  eonmeoeed  the  iasurw  may 
avoid  the  ecmferaet.  (|f  S76, 480, 618.) 

(2.)  The  imfdied  eon^Bticm  may  be  negatived  by  showing 
that  the  delay  was  caused  by  cnrcumstanoes  known  to  the 
insurer  before  the  contract  wa«  concluded,  or  by  showing  that 
he  waived  the  condition.    (§§  480,  483. ) 

43.  Where  the  place  of  departure  is  specified  by  the  policy, 
and  the  i^iip  instead  oi  aailiiig  from  that  place  sadls  from  any 
other  plaee,  the  ridk  does  not  ateeh.  (§§  14,  380.) 

44.  Where  the  destination  is  specified  in  tiie  policy,  and  thl^ 
ehip.  instead  of  sailing  for  that  destination,  sails  for  any  other 
destination,  the  risk  does  not  attach.    (§§  14,  380.  ) 

45.  — (1.)  Where,  after  the  commencement  of  the  risk,  the 
destination  of  the  ship  is  voluntarily  changed  from  the  destina- 
tion eoatM^ifltod  by  the  poliey,  thwre  is  sud  to  be  a  change 
<^  voyage.    (f§  870,  880.) 

(2.)  Unkes  the  policy  otimrwise  provides,  where  there  is  a 
change  of  voyage,  the  insurer  is  discharged  from  liability  as 
fi-om  the  time  of  change,  that  is  to  say,  as  from  the  time  when 
the  determination  to  change  it  is  manifested;  and  it  is  imma- 
terial that  the  ship  may  not  in  fact  have  left  the  course  of 
voyage  ocuitemplated  by  the  policy  when  the  loss  occurs.  (§  380.) 
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46.  — (1.)  Where  a  ship,  without  lawful  excuse,  deviates  from  Appandiz  Jl 
the  voyage  contemplated  by  the  policy,  the  insurer  is  discharged 
from  liability  as  from  the  time  of  deviation,  and  it  is  immaterial 
that  the  ship  may  have  regained  her  route  before  any  loss 

occurs.    (§§  376,  424a,  428.) 

(2.)  There  is  a  deviation  from  the  voyage  contemplated  by 
the  policy — 

(a)  Where  the  course  of  the  voyage  is  specifically  designated 

by  the  policy,  and  that  course  is  departed  from; 

(b)  Where  the  course  of  the  voyage  is  not  specifically  desig- 

nated by  the  policy,  but  the  usual  and  customary  course 
is  dei)arted  from.    (§§  376,  391,  392. ) 
(3.  )  The  intention  to  deviate  is  immaterial:  there  must  l)e  a 
deviation  in  fact  to  discharge  the  insurer  from  his  liability' 
under  the  contract:    (§  378.) 

47.  — (1.)  Where  several  ports  of  discharge  are  spedfied  by  Several  ports 
the  i)oIicy,  the  ship  may  proceed  to  all  or  any  of  them,  but,  in  ^l»ai»e- 
the  absence  of  any  usage  or  sufficient  cause  to  the  contrary,  she 

must  proceed  to  them,  or  such  of  them  as  she  goes  to,  in  the 
order  designated  by  the  policy.  If  she  does  not  there  is  a 
deviation.    (§§  388,  394.) 

(2.)  Where  the  policy  is  to  "ports  of  discharge,'  within  a 
given  area,  which  are  not  named,  the  ship  must,  in  the  absence 
of  any  usage  or  sufficient  cause  to  the  contrary,  proceed  to  them, 
or  such  of  them  as  she  goes  to,  in  their  geographical  order.  If 
she  does  not  there  is  a  deviation.    (§  393.) 

48.  In  the  case      a  voyage  policy,  the  adventure  insured  Dekyin 
must  be  prosecuted  throughout  its  course  with  reasonable 
despatch,  and,  if  without  lawfiil  excuse  it  is  not  so  prosecuted, 

the  insurer  is  discharged  from  liability  as  from  the  time  when 
the  deUn'  became  unreasonable.    (§§  376,  412,  424a,  428.) 

49.  — (1.  )  Deviation  or  delay  in  prosecuting  the  voyage  con-  Excuaesfor 
templated  by  the  policy  is  excused —  dS^*'^****' 

(a)  Where  authorised  by  any  special  term  in  the  policy 

(§  424a);  or 

(b)  lEIliere  caused  by  circumstances  beyond  the  control  of  the 

master  and  his  employer  (§§  378,  383,  425,  431,  435); 
or 

(c)  Where  reasonably  necessary  in  order  to  comply  with  an 

express  or  implied  warranty  (§  481):  or 

(d )  Where  reasonably  necessary  for  the  safety  of  the  ship  or 

subject-matter  insured       419,  425,  428,  430,  431, 
435);  (w  . 
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ilyfMdiz  A      (e)     or  the  purpose  of  saving  hnuiaii  life,  or  aiding  a  ship 

in  distress  where  human  life  may  be  in  danger  (§  434); 

or 

(£)  Wliere  reasonably  necessary  for  the  purpose  of  obtaining 

medical  or  suigieftl  aid  lor  any  person  on  board  the 

sSidp  (§  4a0);  or 
(g)  Wbere  eaosed  by  the  barratrous  ocMduol  of  ibo  martor 

or  erew,  if  barratry       ooe  of  tiie  perils  insured 

against.    (§  434a.) 

(2.)  When  the  cause  excusing-  the  deviation  or  delay  ceases 
to  operate,  the  ship  must  resume  lier  course,  and  prosecute  her 
Yoyage,  with  reasonable  despatch.    (§|  42o,  431.) 


When  and 
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A»9ignmetit  of  PcUey. 

50. — (1.)  A  marine  policy  is  assignable  unless  it  contains 
terms  expressly  prohibiting  assignment.  It  may  be  assigned 
either  before  or  after  loss.    (§§  12,  175.) 

(2.)  Where  a  marine  policy  has  been  assig^Md  so  as  to  pass 
the  boMfi^al  interest  in  sueh  p<^ey,  tibe  asngnee  of  the  policy 
is  enMtM  to  sue  ywreon  in  ys  own  name;  and  the  defendant 
is  enticed  to  make  any  defence  arising  out  of  the  contraol 
which  he  would  have  been  entitled  to  make  if  the  aetion  had 
been  brought  in  the  name  of  the  ])erson  by  or  on  behalf  of 
whom  the  policy  Avas  effected.    ( §§  12,  175,  176. ) 

(3.)  A  marine  policy  may  l>e  assigned  by  indorsement 
thereon  or  in  other  customary  manner.    ^§§  175,  177.) 

M.  Wkere  tiie  assured  has  parted  with  or  lost  his  interest  in 
subjeelHMilter  insured,  and  has  not,  before  or  at  the  time 

of  so  doing,  expressly  or  imf^edly  agreed  to  assign  the  policy, 
any  subsequent  assignment  of  the  policy  is  inoperative: 

Provided  that  nothing  in  this  section  affects  the  assignment 
of  a  policy  after  loss.    (§§  174,  175.) 


premiam 
payable. 


PoUcy 
effected 


The  Premmm. 

5S.  Unless  otherwise  agreed,  the  duty  of  the  assured  or  his 
agent  to  pay  the  premiam,  and  the  duty  of  the  insurer  to  issui^ 

the  policy  to  the  assured  or  his  agent,  are  concurrent  conditions, 
and  the  insurer  is  not  bound  to  issue  the  policy  until  payment 
or  tender  of  the  premium.    (§§  101,  104.) 

bXi — (1.)  Unless  otherwise  agreed,  whm  a  marine  policy  is 
effected  m  hikM  of  the  asmed  by  a  Wdcer,  brdcer  is 
directly  regpoaeiblo  to       insurer  lor  tibe  preminni,  and  Hm 
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insurer  is  directly  responsible  to  the  assured  for  the  amount  Aff— ilT  A 
which  may  be  payable  in  respect  of  losses,  or  in  respect  of 
returnable  premium.    (§§  66,  101,  106,  107.) 

(2.)  Unless  otherwise  agreed,  the  broker  has,  as  against  the 
assured,  a  lien  upon  the  policy  for  the  amount  of  the  premium 
and  his  charges  in  respect  of  effecting  the  policy;  and,  where  he 
has  dealt  with  the  person  who  employs  him  as  a  principal,  be 
has  also  a  Mm  on  the  policy  in  respect  of  any  balanee  on'  any 
insurance  account  whidh  may  be  due  to  him  from  such  person, 
imless  when  the  debt  was  incurred  he  had  reason  to  believe 
that  such  person  was  only  an  agent,  101.) 

54.  Where  a  marine  policy  effected  on  behalf  of  the  assured  Mwtol 
by  a  broker  acknowledges  the  receipt  of  the  premium,  such  pgu^ 
a^nowledgment  is,  in  the  absence  of  fraud,  conclusive  as 
between  the  insurer  and  the  assured,  but  not  as  between  the 
insurer  and  broker.    (§f  24,  101,  106.) 

Loss  and  Abandomnent. 

56.— (1.)  Subject  to  the  provisions  of  this  Act,  and  unless  ^^^^^ 
the  policy  otherwise  provides,  the  insurer  is  liable  for  any  loss  io^bb. 

proximately  caused  by  a  peril  insured  against,  but,  subject  as 
aforesaid,  he  is  not  liable  for  any  loss  which  is  not  proximately 
-caused  by  a  peril  insured  against.    (§§  775,  783.) 
(2.)  In  particular, — 

<a)  The  insurer  is  not  liable  for  any  loss  attributable  to 
the  wilful  misoonduet  of  the  assured,  but,  untess  the 
policy  otherwise  provides,  he  is  liable  for  any  loss 
proximately  caused  by  a  peril  insured  against,  even 

though  the  loss  would  not  have  happened  but  for 
the  misconduct  or  negligence  of  the  master  or  crew; 
(§§  799,  799a,  801,  821,  828.) 

•(b)  Unless  the  policy  otherwise  provides,  the  insurer  on 

ship  or  goods  is  not  liable  for  any  loss  proximately  ^ 
caused  by  delay,  although  the  delay  be  caused  by 
a  peril  insured  against.    (H  784,  824.) 

(c)  Unless  the  .policy  otiifflrwise  provides,  the  insurer  is  not 
liable  for  ordinary  wear  and  tear,  ordinaiy.  leakage 
and  breakage,  inherent  vice  or  nature  of  ^  subject- 
matter  insured,  or  for  any  loss  proximately  caused  by  4* 
rats  or  vermin,  or  for  any  injury  to  machinery  not 
proximately  caused  by  maritime  perils.  (§i  775, 
778,  779.) 

54(2) 


im 


AFfSNDIX  A. 


loM 


L  S6. — (1.)  A  loss  may  be  eith^*  total  ot  paitial.   Any  lorn 
Partial  and  ^  ^  hereiaafter  d^ned,  is  a  partial  loes. 

m  863.  1008.) 

(2. )  A  total  loss  may  be  either  an  actual  total  loss,  or  a  con- 
structive total  loss.    (§  1048.) 

Unless  a  different  intention  appears  from  the  terms  of: 
the  policy,  an  insurance  against  total  loss  includes  a  construc- 
tive, as  well  as  an  actual,  total  loss.    (§  1091.  ) 

(4.)  mMfe  ^  MBnied  brings  an  action  for  a  total  loss  and 
the  efidinet  piowg  eaiy  a  ftaimik  hm,  lie  may,  imlees  the  policy 
oHietwise  providBe,  wmm  for  a  pattial  loes.    ($  1M4.) 

(S.)  Where  goods  reai^  their  destination  in  speeie,  bat  by 
reason  of  obliteration  of  marks,  or  otherwise,  they  are  incapable 
of  identification,  the  loss,  if  any,  is  partial,  and  not  total. 
(§  780.) 

Actuallotal  57.- — (1.)  Where  the  subject-matter  insured  is  destroyed,  or 
so  damaged  as  to  pease  to  be  a  thing  of  the  kind  insured,  or 
idiere  th«  assmisd  is  imtnsffmhfy  depriyed  theiec^,  there  is  met 
aetiial  total  kss.    (§  815,  1043,  1045,  1066,  1074,  1079.) 

(2.)  Li  the  ease  of  an  aetnal  total  loss  no  notice  of  abandon* 
ment  need  be  given.    (§§  1043,  1045,  1184.) 

58.  Where  the  ship  concerned  in  the  adventure  is  missing, 
and  after  the  lapse  of  a  reasonable  time  no  news  of  her  has  been 
received,  an  actual  total  loss  may  be  presumed.  (§§  442,  813,. 
1048.) 

Effe^of  i^n.  Whmtey  by  a  psfil  insnied  against,  the  voyage  is  ioler^ 

^  patent,  ^^i^  ^  iBtecmediate  port  or  plaee,  under  sudi  eirenm- 
stances  as,  apart  from  any  special  stipulation  in  the  contract  of 
affreightment,  to  justify  the  master  in  landing  and  re-shipping 
the  goods  or  other  moveables,  or  in  transhipping  them,  and 
sending  them  on  to  their  destination,  the  liability  of  the  in- 
surer continues,  notwithstanding  the  landing  or  transhipment. 
(SS  192,  468.) 

ConstruotiTe  ill. — (1.)  Stthjeet  to  any  express  provision  in  the  pdioy^ 
^^J^       thm  is  a  eooslnietife  total  loss  wkm  the  suhjeot-mattw  in* 
snred  is  geasoaahly  abandoned  on  aooount  of  its  actual  total  loss 

appearing  to  be  unavoidable,  or  because  it  could  not  be  pre-^ 
served  from  actual  total  loss  without  an  expenditure  which 
would  exceed  its  value  when  the  expenditure  had  been  incurred. 
(S§  815,  1043,  1066,  1091,  1093,  1095.  1111.) 
(2.)  In  particular,  there  is  a  constructive  total  loss — 
(i)  Where  the  assured  is  deprived  of  the  possession  of  hi» 
ship  or  goods  by  a  peril  insnied  against,  and  (a)  it 
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is  unlikely  that  he  can  recover  the  ship  or  goods,  as  Appendix  A 
the  case  may  be,  or  (b)  the  cost  of  recovering  the 
ship  or  goods,  as  the  case  may  be,  would  exceed  their 
value  when  recovered  (§§  1093,  1108,  1138j;  or 

(ii)  In  the  case  of  damage  to  a  ship,  where  she  is  so 

damaged  by  a  peril  insured  against  that  the  cost  of 
repairing  the  cbimage  would  exceed  the  value  ci  the 
ship  when  repaired.    (§§  1111,  1117,  1123,  1124.) 

In  estimating  the  cost  of  repairs,  no  deduction  is 
to  be  made  in  respect  of  general  average  contribu- 
tions to  those  repairs  payable  by  other  interests,  but 
account  is  to  be  taken  of  the  expense  of  future 
salvage  operations  and  of  any  future  general  average 
contributions  to  which  the  ship  would  be  liable  if 
repaired  (§  112S);  or 

(iii)  In  the  esse  of  cbmage  to  goods,  where  the  cost  of 

repairing  the  dunage  and  forwarding  the  goods  to 
their  destination  would  exceed  their  value  on  arrival. 
(§§  1142,  1158.) 


61.  Where  there  is  a  constructive  total  loss  the  assured  mav  Effect  of 

constructi 
totel  lOM. 


either  treat  the  loss  as  a  partial  loss,  or  abandon  the  subject^  constructive 


matter  insured  to  the  insurer  and  treat  the  loss  as  if  it  wore  an 
actual  total  loss.         1091,  1092,  1097a.) 

62. — (1.)  Subject  to  ^e  provisicms  of  this  section,  where  the  Notice  «f 
assured  elects  to  abandon  the  subject-matter  insured  to  the 
insurer,  he  must  give  notice  of  abandonment.    If  he  fails  to  do 
so  the  loss  can  only  be  treated  as  a  partial  loss.    (§§  1043, 1091, 
11G2,  1182, 1184.) 

(2.)  Notice  of  abandonment  may  be  given  in  writing,  or  by 
word  of  mouth,  or  partly  in  writing  and  partly  by  word  of 
mouth,  and  may  be  given  in  anj  t^rms  which  indicate  the  inten- 
tion of  the  assured  to  abandon  his  insured  interest  in  the  subject* 
matter  insured  unconditionally  to  the  insurer.    (§S  1188, 1189.) 

(3.)  Notice  ot  abandonment  must  be  given  with  reasonable 
diligence  after  the  receipt  of  reliable  information  of  the  loss,  but 
where  the  information  is  of  a  doubtful  character  the  assured  is 
entitled  to  a  reasonable  time  to  make  inquiry.  (§§  1094,  1192, 
1274.) 

(4.)  \Miere  notice  of  abandonment  is  properly  given,  the 
rights  of  the  assured  ale  not  prejudiced  by  the  fact  that  the 
insurer  refuses  to  aoo^  the  abandimment.    ($  1091.) 

(S.)  The  acceptance  of  an  abandonment  may  be  eitiier  expxess 
or  implied  from  the  omduct  of  the  insurer.    Tho  mere  silence 
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A^,fmmMm  A  of  tlic  iiisiirer  after  notice  is  not  an  acceptance.  1199, 

  1200,  1201.; 

(6.)  Where  notice  of  abandonment  is  accepted  the  abandon* 
wmat  is  irrevocable.  The  acceptance  of  the  notice  conclusively 
admits  liability  im  tiie  loss  and  the  suffieieoey  <^  the  notioe. 
(§§  1199, 

(7.)  Notioe  U  aliaiidoBment  is  vii&eeeesary  wh»n,  at  the  time 
wlien  the  assured  reoeives  information  of  ^tte  loss,  tbere  would 

be  no  possibility  of  benefit  to  the  insurer  if  notice  were  given  to 
him.  (^§§  105G,  1059,  1062,  106G,  1091,  1113,  1117,  1162,  1163, 
1171,  1191.; 

(8. )  Notice  of  abandonment  may  be  waived  by  the  insurer. 
(IS  1052.  1190.; 

(9.;  Whm  an  insurer  has  le-insured  his  risk,  no  notiee  of 
abaadoemeBt  need. be  given  by  him.    (|  1191.) 

^foo*  of  0S. — (1.)  Where  there  is  a  valid  abandooraent  ^  insurer  is 

entitled  to  take  over  the  interest  of  the  assured  in  whatever  may 
remain  of  the  subject-matter  insured,  and  all  proprietary  rights 
incidental  thereto.    rt§  21(k  1178.  1182.  1188.  1205,  1213, 1225.) 

(2.)  Upon  the  abandonment  of  a  ship,  the  insurer  thereof  is 
Widlled  to  any  fieight  in  course  of  being  earned,  and  which  is 
eaned  by  h»  suboeqaent  to  the  eaaoalty  eausiag  the  loss,  less 
Hm^mpmuBB  of  eaniiag  it  iiHWfied  a^r  the  eisoahy;  aad, 
where  the  ship  is  mnpag  the  owner's  goods,  tte  ioemr  is 
m^^ed  to  a  reasoaable  lemiuieralion  for  the  earriage  of  tern 
subsequent  to  the  casualty  causing  tiie  loss.  (§§  1175,  1176» 
1177,  1178,  1181,  1206,  1208.; 

Fartial  Louses  {^including  Salvage  and  General  Average  and 

Particular  Charges). 

64. — (1.;  A  particular  average  loss  is  a  partial  loss  of  the 
•ahieet-inatlnr  iatured,  eaiwad  by  a  pwil  iamed  i^jakiat,  and 
whM^  is  aoi  a  genaial  «renige  loss.    ({|  169,  Vm.) 

(2.)  £xpeMee  iaewied  by  or  on  behalf  ef  theaienred  iox  lha 

safety  or  preservation  of  the  subject-matter  insured,  other  than 
general  average  and  salvage  charges,  are  called  particular 
charges.  Particular  charges  are  not  included  in  particular 
average.  (^B  214,  869,  1008.; 
Salvage  66. — (1.)  Subject  to  any  express  provision  in  the  policy, 
aaivage  dbaiges  iaeBiiad  ia'  pfeveatiiig  a  kes  by  perils  insured 
igiiiast  may  be  reeovered  as  a  loss  by  tiiose  perils.  ($$  963, 
865,  1294.) 

{2.)    Salvage  charges  "  means  the  charges  recoverable  under 
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maritime  law  by  a  salvcnr  independently  of  contract.  They  do  Ayfeaiia  A. 
pot  include  the  expenses  of  services  in  the  nature  of  salvage  " 
rendered  by  the  assured  or  his  agents,  or  any  person  employed 
for  hire  by  them,  for  the  purpose  of  averting-  a  [joril  insured 
against.  Such  expenses,  where  pr(>])erly  incurred,  may  be  re- 
covered as  particular  charges  or  as  a  general  average  loss, 
according  to  the  circumstances  under  which  they  were  incurred. 
($$  86^,  865,  874,  964,  965.) 

69. — (1.)  A  general  average  loss  is  a  loss  caused  by  or  General  ^ 
directly  consequential  on  a  general  average  act.    It  includes  a 
general  a\  erage  expenditure  as  well  as  a  general  average 
sacrifice.  (§906.) 

(2.)  There  is  a  general  a^orage  act  wliere  any  extraordinary 
sacrifice  or  expenditure  is  voluntarily  and  reasonably  made  or 
incurred  in  time  of  peril  for  the  purpose  of  preserving  the  pro- 
perty imperilled  ia  the  oommoii  adventure.  '(§§  906,  907,  913, 
916.) 

(3.)  Where  there  is  a  general  average  loss,  the  party  on 
whom  it  falls  is  entitled,  subject  to  the  conditions  imposed  by  . 
maritime  law,  to  a  rateable  contribution  from  the  other  parties 
interested,  and  such  contribution  is  called  a  general  average 
contribution.    (§  908. j 

(4.)  Subject  to  any  express  provision  in  the  policy,  where 
the  assured  has,  incurred  a  general  average  expenditure,  he  may 
recover  from  the  ismmnx  in  respect  of  the  proportioa  of  the 
loss  which  falk  upon  hhn;  and,  in  the  case  of  genmi  average 
saerifioe,  he  may  recover  from  Ihe  insurer  in  respect  of  the 
whole  loss  without  having  enforeed  his  right  of  coalribtt^on 
from  the  other  parties  liable  to  contribute.    (§§  908,  1004.) 

(5. )  Subject  to  any  express  provision  in  the  policy,  where  the 
assured  has  paid,  or  is  liable  to  pay,  a  general  average  contri- 
bution in  respect  of  the  subject  insured,  he  may  recover  therefor 
from  the  insurer.    (§§  908,  1005.) 

(60  In  the  absence  of  mi^tes&  stipulation,  the  insurer  is  not 
liable  for  any  geaevat  average  loss  or  contribution  where  the 
loss  was  not  iacuned  lor  the  purpose  4>f  avoiding,  or  ia  oaa- 
pexion  with  the  avoidimce  of,  a  peril  insured  against.  (§5  W> 
997.) 

(7.)  Where  ship,  ireight,  and  cargo,  or  any  two  of  those  ■ 
interests,  are  owned  by  the  same  assured,  the  liability  of  the 
insurer  in  respect  of  general  average  losses  or  contributions  is 
to  be  deteimined  as  if  those  subjects  were  owned  by  difiereut 
persons.   ($§  90ft,  1005.) 
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Meamre  of  Indemnity, 

§7. — (1.)  The  sum  whidb  the  assured  can  recover  in  respect 
nf  a  loss  on  a  policy  by  whi<^  he  is' insured,  in  the  case  of  an 
nnvalned  policy  to  the  full  extent  of  the  insurable  value,  or,  in 
the  case  of  a  valued  i)olicy  to  the  full  extent  of  the  value  fixed 
by  the  policy,  is  called  the  measure  of  indemnity.  (§§  338, 
349,  1008.^ 

(2.)  Where  there  is  a  loss  recoverable  under  the  policy,  the 
insurer,  or  each  insurer  if  there  be  more  than  one,  is  liable  for 
sneii  proportion  of  the  measimi  of  mdemnity  as  the  amount  of 
his  snbsonption  bears  to  the  value  fixed  hy  ^  policy  jn  the 
ease  of  a  vidned  policy,  or  to  the  insuraUe  value  in  the  case  of 
an  unvalued  policy.    (§§  338,  1010,  1023,  1041.) 

68.  Sul)jeet  to  the  provisions  of  this  Act  and  to  any  express, 
provision  in  the  i)olicy,  where  there  is  a  total  loss  of  the  sub- 
ject-matter insured, — 

\l)  If  the  policy  be  a  valued  policy,  the  measure  of  indem- 
nity is  the  som  fixed  by  the  policy: 

(2)  If  the  poliey  be  an  unvidued  policy,  the  measure  of 
indemnity  is  the  iasorabie  value  of  the  subject-matto 
insured,    (ff  3«8,  849,  364.) 

69.  Where  a  ship  is  damaged,  but  is  not  totally  lost,  the 
measure  of  indemnity,  subject  to  any  express  provision  in  the 
policy,  is  as  follows:  — 

(1)  Where  the  ship  has  been  repaired,  the  assured  is  entitled 

to  the  reasonable  cost  of  the  repairs,  less  <^  customary 
deduetioBs,  bat  not  exceeding  the  sum  insured  in 
respect  of  any  one  casualty: 

(2)  Where  the  ship  has  been  only  partially  repaired.  th« 

assured  is  entitled  to  the  reasonable  cost  of  such 
repairs,  computed  as  above,  and  also  to  be  indemnified 
for  the  reasonable  depreciation,  if  any,  arising  from 
the  um'epaired  damage,  provided  that  the  aggregate 
amount  shall  not  exceed  the  cost  of  repairkig  IJm) 
whole  damage,  computed  as  above: 
(S)  Vihm  the  ship  has  not  been  repaued,  and  has  not  been 
mM  m  Ytet  damaged  slate  during  the  risk,  the  assured 
is  entitled  to  be  indemnified  for  the  reasonable  depre- 
ciation arising  from  the  unrepaired  damage,  but  not 
exceeding  the  reasonable  cost  of  repairing  such 
damage,  computed  as  above.    ( §§  340,  1023  .  ) 

70.  Subject  to  aaj  express  provision  in  the  policy,  where 
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-there  is  a  partial  loss  of  freight,  the  measure  of  indemnity  is  Ap9«adiz  A 
such  proportion  of  the  sum  fi.\ed  by  the  policy  in  the  case  of  a  ~     -~  " 
valued  policy,  or  of  the  insurable  value  in  the  case  of  an 
unvalued  policy,  as  the  proportion  of  freight  lost  by  the  assured 
bears  to  the  whole  freight  at  the  risk  of  the  assured  under  the 
policy.    (S  1041.) 

7L  Where  there  is  a  partial  loss  of  goods,  merchandise,  or  Partial  loss  of 

other  moveables,  the  measure  of  indenmity,  subject  to  any  fi**^**^. 

.  .      .    ^,  .        i.  ,,  cluuid»*,  &©. 

express  provision  in  the  policy,  is  as  follows:  — 

(1)  Where  part  of  the  goods,  merchandise  or  other  moveables 

insured  by  a  valued  policy  is  totally  lost,  the  measure 
of  indemnity  is  such  proportion  of  the  sum  fixed  by 
the  policy  as  the  insurable  value  of  the  part  lost  bears 
to  the  insurable  value  of  the  whole,  ascertained  as  in 
'the  case  of  an  unvalued  policy: 

(2)  Where  part  of  the  goods,  merchandise,  or  other  moveables 

insured  by  an  unvalued  policy  is  totally  lost,  the 
measure  of  indemnity  is  the  insurable  value  of  the 
part  lost,  ascertained  as  in  the  case  of  total  loss: 

(3)  Where  the  whole  or  any  part  of  the  goods  or  merchandise 

insured  has  been  delivered  damaged  at  its  destination, 
the  measure  of  indemnity  is  such  proportion^  of  the 
sum  fixed  by  the  p<^cy  in  the  case  of  a  valued  poliey, 
or  of  the  insnraUe  value  in  the  case  of  an  u«vala^ 
policy,  as  the  diference  between  tiie  gross  sound  and 
damaged  values  at  the  place  of  arrival  bears  to  the 
gross  sound  value: 

(4)  "Gross  value  "  means  the  wholesale  price  or,  if  there  be 

no  such  price,  the  estimated  value,  with,  in  either  case, 
freight,  landing  charges,  and  duty  paid  beforehand; 
provided  that,  in  the  case  of  goods  or  merchandise 
customarily  sdd  in  bond,  the  bonded  price  is  deemed 
to  be  the  gross  value.    "Gross  proceeds  "  means  ^e 
actual  price  obtained  at  a  sale  where  all  diarges  on 
sale  are  paid  by  tl^  sellers.         340,  1009a,  1018.) 
72. — (1.)  Where  different  species  of  property  are  insured  Apportiou- 
under  a  single  valuation,  the  valuation  must  be  apportioned  ■^f'tof 
over  the  dmerent  species  in  proportion  to  their  respective  in- 
surable values,  as  in  the  case  of  an  im valued  policy.  The 
insured  value  of  any  part  of  a  species  is  such  proportion  of  the 
total  insured  value  of  the  same  as  the  insurable  value  of  the 
part  bears  to  the  insurable  value  of  the  whole,  ascertained  in 
bolJi  cases  as  provided  by  this  Act.    (§  361.) 
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(2.)  Where  a  valuation  has  to  be  apportioned,  and  partieiilars 
ot*  the  prime  cost  of  each  separate  species,  quality,  or  description 
of  goods  cannot  be  ascertained,  the  division  of  tlie  valuation 
maj  be  made  over  the  net  arrived  sound  values  of  the  difterent 
•peeies,  qualities,  or  dest^^ptions  of  goods,  361.) 

79. — (1.)  Sabjeet  to  aay  express  ptoyinoB  im  the  polky, 
wh&re  the  sssured  has  pud,  or  » liable  for,  any  gemmA  average 
contribution,  the  measure  of  indemitify  is  the  foH  amount  of 
such  contribution,  if  the  subject-matter  liable  to  contribution  is 
in>ured  lor  its  full  contributory  value;  but,  if  such  subject- 
matter  be  not  insured  lor  its  full  contributory  value,  or  if  only 
part  df  it  be  insured,  the  indemnity  payable  by  the  insurer 
must  be  reduced  in  proportion  to  the  under  insurance,  and  where 
there  has  been  a  particular  average  loss  which  constitutes  a 
deduc^on  from  the  eoaftriboloiy  value,  and  for  whi<^  the  insurer 
is  liaye,.lhat  mmimaA  moat  be  dedaeM  fipom  tiie  iaraied  value 
in  Older  to  ascertain  what  the  insMr  is  liaMe  t^  euiliibiile. 
(I  1005.) 

(2.)  Where  the  insurer  is  liable  for  salvage  charges  the 
extent  of  his  liability  must  be  determined  on  the  like  principle. 
(5  1284.^ 

74.  Where  the  assured  has  ellected  an  insurance  in  express 
terms  against  any  liability  to  a  third  party,  the  measure  of 
indemnity,  snbjeet  to  any  express  provision  in  the  policy,  is  the 
amount  paid  or  payable  by  him  to  sneh  third  party  in  respect  <^ 
sndi  liability.    (§  968a.) 

7i.— (1.)  Whm  there  has  been  a  loes  in  tmg^  of  any 
subject-matter  not  expressly  provided  fer  in  the  foregoing  pro- 
visions uf  this  Act,  the  measure  of  indemnity  shall  be  ascer- 
tained, as  nearly  as  may  be,  in  accordance  with  those  provisions, 
in  so  far  as  applicable  to  the  particular  case.    (  §  368a. ) 

(2.)  Nothing  in  the  provisions  of  this  Act  relating  to  the 
measure  of  indemnity  shall  affect  the  rules  relating  to  double 
insmranee,  or  pnlhib^  tiM»  insurer  from  disproving  interest 
whdly  or  in  part,  or  Iram  sbowii^  that  at  tiie  time  of  the  loss 
the  whole  or  any  part  of  the  sabjeet-BUitter  insured  was  not  at 
risk  under  the  policy.    i^§§  345,  368a,  1041.) 

76. — (1. )  Where  the  subject-matter  insured  is  warranted  free 
from  particular  average,  the  assured  cannot  recover  for  a  loss 
of  part,  other  than  a  loss  ineurred  by  a  general  average  saGrifiee, 
nnkes  the  eontnet  eoolained  in  Hbe  p<diey  be  am^OfftioDabte; 
but,  if  the  eooEtraet  be  apportionable,  tmmd  may  leeover 
f(Mr  a  total  loss  of  any  apportionable  part.    ($S  901,  1062.) 
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(2.)  Where  the  subject-matter  insured  is  warranted  free  from  AppeaAis  A 
particular  average,  either  wholly  or  under  a  certain  percentage,  " 

the  insurer  is  nevertheless  liable  for  salvage  charges,  and  for 
particular  charges  and  other  expenses  properly  incurred  i)ur- 
suant  to  the  provisions  of  the  suing  and  labouring  clause  in 
order  to  avert  a  loss  insured  against.  (§§  863,  871,  884,  88o, 
901.) 

(3.)  Upless  the  policy  otherwise  provides,  where  the  subject- 
matter  insured  is  warranted  free  from  particular  average  under 

a  specified  percentage,  a  general  average  loss  cannot  be  added 
to  a  particular  average  loss  to  make  up  the  specified  percentage, 
a  894.; 

(4.)  For  the  purpose  of  ascertaining  whether  the  specified 
percentage  has  been  readied,  regard  shall  be  had  only  to  tiie 
actual  loss  suffered  by  the  subject-matt^  insured.  Particular 
oharges  and  the  expenses  of  and  incidental  to  aseertaining  and 
proving  the  loss  must  be  excluded.    (§§  871,  896,  897.) 

77.  — (1.)  Unless  the  policy  otherwise  provides,  and  subject  Successive 
to  the  provisions  of  this  Act,  the  insurer  is  liable  for  successive 

losses,  even  though  the  total  amount  of  such  losses  may  exceed 
the  sum  insured.  1032.) 

(2.)  Where,  under  the  same  policy,  a  partial  loss,  which  has 
not  been  repaired  or  otherwise  made  good,  is  followed  by  a  total 
loss,  the  assured  can  only  recover  in  respect  of  the  total  loss: 

Provided  that  nothing  in  this  section  shall  affect  the  liability 
of  the  insurer  under  the  suing  and  labouring  clause.  1032, 
1032a.) 

78.  — (1.)  Where  the  poii^  contains  a  suing  and  labouring  SuiDg^  and 
clause,  the  engagement  ti^reby  entered  into  is  deemed  to  be  Jj^^J^"^* 
supplementaiy  to  the  contract  of  insurance,  and  the  assured 

may  recover  from  the  insurer  any  expenses  properly  incurred 

pursuant  to  the  clause,  notwithstanding  that  the  insurer  may 
have  paid  for  a  total  loss,  or  that  the  subject-matter  may  have 
been  warranted  free  from  particular  average,  either  wholly  or 
under  a  certain  percentage.    (H  214,  870,  871,  874.) 

(2.)  General  average  losses  and  ooakibutions  and  salvage 
(diarges,  as  defined  by  this  Act,  are  not  reoovmble  under  the 
suing  and  labouring  clause.         863,  866,  870.) 

(3.;  Expenses  incurred  for  the  purpose  of  averting  or 
diminishing  any  loss  not  covered  by  the  policy  are  not  recover- 
able under  the  suing  and  kbouring  clause.  870.) 

(4.)  It  iB  the  duty  of  the  assured  and  his  agents,  in  all  cases, 
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Jlyyiaitti  A  to  take  such  measiues  as  may  be  reasonable  for  the  purpose  of 
ttvertiiig  or  luiniiiiisiiig  a  loss.    (§§  22,  799a,  1218.) 


Rights  of  Imurer  on  VofmeM. 

79.  -  (1.  )  Where  the  insurer  pays  for  a  total  loss,  either  of 
the  whole,  or  in  the  ease  of  goods  of  any  apportionable  part,  of 
the  suhjeet-nuitter  insured,  he  thereupon  becomes  entitled  to 
take  over  the  interest  of  the  assured  in  whatever  may  remain  of 
the  subject-matter  so  paid  for,  aod  he  is  thereby  subrogated  to 
all  the  rights  and  remedies  o£  the  assiiired  in  and  in  respect  of 
that  subject-oMiller  as  from  the  time  <tf  the  oasmdty  eftuniig  the 
loss.    ($$  11«6,  1213,  1214,  1225,  1230.) 

(f .)  Subject  to  the  foregoing  provisions,  where  the  insurer 
pays  for  a  partial  loss,  he  acciuires  no  title  to  the  subject-matter 
insured,  or  such  part  of  it  as  may  remain,  but  he  is  thereupon 
subrogated  to  all  rights  and  remedies  of  the  assured  in  and  in 
r©fc>i)ect  of  the  subject-matter  insured  as  from  the  time  of  the 
easnalty  causing  the  loss,  in  so  far  as  the  assured  has  been 
indmnified,  aocordii^  to  this  Aot,  by  such  payment  for  the 
loss.    (§  122d.) 

fhtofeon-     80. — {l  )  Where  the  assured  is  over-insured  by  double 

insurance,  each  insurer  is  bound,  as  between  himself  and  the 
other  insurers,  to  contribute  rateably  to  the  loss  in  proportion  to 
the  amount  for  which  he  is  liable  under  his  contract.  330, 
1215.; 

(2.)  If  any  insurer  pays  more  than  his  proportion  of  the  loss, 
he  is  entitled  to  maintain  an  action  for  contributioa  against  the 
other  iiMorers,  and  is  entitied  to  tibe  like  remediee  as  a  surety 
who  has  paid  more  than  his  propovtos  of  the  debt.  (§$  330, 
1215.) 

Effect  of  81.  Where  the  assured  is  insured  for  an  amount  less  than  the 

insurable  value  or,  in  the  case  of  a  valued  policy,  for  an  amount 
less  than  the  policy  valuation,  he  is  deemed  to  be  his  own 
insurer  in  respect  of  the  uninsured  balance.  2,  364,  1187, 
1215.) 

Ketuiu  of  Premium.  ^ 

Trf  rrfwit  82.  Where  the  premium,  or  a  proportions^  part  thereof  is, 
ciretoia.       |,j  |^  j^q^^  declared  to  be  returnable, — 

(a)  If  akead^  paid,  it  may  be  looofered  by  Uie  assured  from 

ike  mmgatet;  and 

(b)  If  unpaid,  it  may  be  retained  by  the  assured  or  his  agent. 

(I  1247a.) 
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83.  Where  the  policy  contains  a  stipulation  for  the  return  of 
the  premium,  or  a  proportionate  part  thereof,  on  the  happening 
of  a  certain  event,  and  that  event  liappens,  the  preraiura,  or,  agKement. 
as  the  case  may  be,  the  proportionate  part  thereof,  is  thereupon 
returnable  to  the  assured.    ( §  1263.  > 

84.  (1.)  Wliore  the  considoiation  for  the  payment  of  the  Return  for 
premium  totally  fails,  and  there  has  been  no  fraud  or  illegality  |^|j^JJJiJi^'^* 
on  the  part  of  the  assured  or  his  agents,  the  premium  is  there- 
upon returnable  to  the  assured.    ( §§  537,  1248,  12  )3,  12o0. ) 

(2.)  Where  the  consideration  for  the  payment  of  the  premium 
is  apportionable  and  there  is  a  total  failure  of  aq||H|MH||^io 
able  part  of  the  consideration,  a  proportionate  partl||||P  pre- 
mium is,  under  the  like  conditions,  thereupon  returnable  to 
the  assured.    f  §  1249.; 

(3.)  In  particular — 

(a)  Where  the  policy  is  void,  or  is  avoided  by  the  insurer 

as  from  the  commencement  of  the  risk,  the  premium 
is  returnable,  provided  that  there  has  been  no  fraud 
or  illegality  on  the  part-  of  the  if  the 

risk  is  not  apportionable,  and  has  omHHked,  the 
premium  is  not  returni^ie:    (§§  1253,  1256.) 

(b)  Where  the  subject-matter  insured,  or  part  thereof,  has 

never  been  imperilled,  the  premium,  or,  as  the  case 
may  be.  a  proportionate  part  thereof,  is  returnable: 
(§§  1248,  1259.) 

Provided  that  where  the  subject-matter  has  been 
insured  **  lost  or  not  lost,"  and  has  arrived  in  safety 
at  the  time  whm  the  contract  is  concluded,  the 
premium  is  not  returnable  unless^  at  sudi  time,  the 
insurer  knew  of  the  safe  arrival:    (5S  13,  1256.) 

(c)  Where  the  assured  has  no  insurable  interest  throughout 

the  currency  of  the  risk,  the  premium  is  returnable, 
provided  that  this  rule  does  not  apply  to  a  policy 
effected  by  way  of  gaming  or  wagering:  (§§  1253, 
1257.) 

(d)  Where  the  assured  has  a  defeasible  interest  which  i» 

terminated  during  tiie  currency  of  the  risk,  the 
premium  is  not  returnable:    (§  1258.) 

(e)  Where  the  assured  has  over-insured  under  an  unvalued 

policy,  a  proportionate  part  of  the  premium  is  re- 
turnable:   (§§  1259.  1260.) 

(f)  Subject  to  the  foregoing  provisions,  where  the  assured 

has  over-insured  by  double  insiu'ance,  a  proper- 
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.Atf«mdiz  ▲  tionate  paii;  of  the  several  premiums  is  returnable: 

  (§§  :m,  1259,  1260.) 

Provided  that,  if  the  policies  are  effected  at 
different  times,  and  any  earlier  policy  has  at  any 
time  borne  the  entire  risk,  or  if  a  claim  has  been 
paid  on  tlie  p(^i^  in  i*espect  of  the  full  sum  insured 
tbeieby,  no  premimn  is  returnable  in  respect  of  that 
polifij,  and  whm  Hie  double  iammiiee  is  ^eoted 
knowingly  by  tke  assured  no  premium  is  leloniable. 
(H  1260,  1262.) 

Mutual  Insurance. 

Modification  85. — (1.)  Where  two  or  more  ])ersons  niiitiially  agree  to 
cf  ^tm^^  insure  each  other  against  marine  losses  there  is  said  to  be  a 
iMMMB.      mutual  insurance.  (§80.) 

(2.)  The  provisions  of  this  Aet  relating  to  the  premium  do 
not  i^ply  lo  mvteal  insmMwe,  but  a  goanDlee,  at  such  other 
agrangement  as  may  be  agveed  upon,  may  be  enbeliiulMl  lor 
pneminm.    (§§  2,  80.) 

(3.)  The  provisions  of  this  Act,  in  so  far  as  they  may  be 
modified  ))y  the  agreement  of  the  parties,  may  in  the  case  of 
mutual  insurance  be  modified  by  the  terms  of  the  policies 
issued  by  the  association,  or  by  the  rules  and  regulations  of  the 
association.    (§  SO.) 

(4.)  Subject  to  the  excepticms  mentioned  in  this  section,  the 
provisaons  of  this  Act  af^ly  to  a  mutual  insnianee.    ($  80.) 

Batifioatiou       86.  Where  a  contract  of  marine  issmaaoe  is  in  good  foith 
%  MswiiA.     effected  by  one  person  on  behalf  of  anodier,  the  person  on 
whose  liehalf  it  is  effected  may  ratify  the  contract  even  after  he 
is  aware  of  a  loss.    (§§  140,  142,  143,  171.) 
jufM  87.--(l.)  Whefe  any  right,  duty,  or  liability  would  arise 

o^h^^ons  under  a  contract  et  wumam  mmmme^  by  imjplica^  ai  law,  it 
IgiMoJ^tw  may  be  negati^  or  varied  by  expnes  agfeemeaA,  or  by  usage, 
if  tiie  usage  be  sn^  as  to  bind  bolii  parties  to  tibe  coi^rael. 
(S  55.) 

(2.^  The  provisions  of  this  section  extend  to  any  right,  duty, 
or  liability  declared  by  this  Act  which  may  be  lawfully  modified 
by  agreement.    (§  55. 

88.  Where  by  this  Act  any  reference  is  made  to  reasonable 
time,  Ac.  a  time,  leasoaable  premium,  or  reasonable  diligence,  the  question 
IJ^tion  o  ^  leasonaWe  is  a  qnestion  of  fact.   (i§  1274.) 
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89.  Where  there  is  a  duly  stamped  policy,  reference  may  AppMdix  A 
be  made,  as  heretofore,  to  the  slip  or  coyering  note,  in  any  legal 
proceeding.    (§§  41,  572.)  eirMeooe. 

90.  In  this  Act,  unless  the  context  or  subject-matter  other-  InterM«t»- 

ti<m  of  temt. 

Wise  requires, — 

"Action"  includes  counterclaim  and  set-oif: 

"  Freight  "  includes  the  profit  derivable  by  a  shipowner  from 

the  employment  of  his  ship  to  carry  his  own  goods  or 

moveables,  as  well  as  freight  payable  by  a  third  party, 

but  does  not  include  passage  money: 
"  Moveables  "  means  any  moveable  tangible  property,  other 

than  the  ship,  and  includes  money,  valuable  securities, 

and  other  documents: 
"  Policy  "  means  a  marine  policy. 

01. — (1.)  Nothing  in  this  Act,  or  in  any  repeal  effected  Savings, 
thereby,  shall  affect — 

(a)  The  provisions  of  the  Stamp  Act,  1891,  or  any  enactment  M  &  55  Vict, 
for  the  time  being  in  force  relating  to  the  revenue;  ®' 

(§8) 

(h)  The  provisions  of  the  Companies  Act,  1862,  or  any  enact-  25  &26  Vict. 

ment  amending  or  substituted  for  the  same ;  9*99, 
(c)  The  provisions  of  any  statute  not  expressly  repealed  by 

this  Act. 

(2.)  The  rules  of  the  common  law  including  the  law  mer- 
chant, save  in  so  far  as  they  are  inconsistent  with  the  express 
provisions  of  this  Act,  shall  continue  to  apply  to  contracts  of 
marine  insurance.    (§§  536,  1097a.) 

92.  The  enactments  mentioned  in  the  Second  Schedule  to  this  Eepeala. 
Act  are  hereby  repealed  to  tho  exitent  specified  in  that  schedule. 

98.  This  Act  shall  oome  into  operation  on  the  first  day  of  GomaMooe- 
January  one  thousand  nine  hundred  and  seven.  msa*. 

94.  This  Act  may  be  cited  as  the  Marine  Insurance  Act,  short  title. 
1906. 


1*®^  APPENDIX  A. 

Appendix  A 


SCHEDULES. 


SmioBSO.  FIRST  SCHEDLLE. 

Form  cur  P<hjcy. 

Lloyd's  S.G.    Be  it  known  that  a.-s  ^vell  in  ow  n  name      fur  and 

P**^*^*  in  the  name  and  names  of  all  and  even  otlier  person  or  persons 

to  whom  the  same  doth,  may,  or  shall  appertain,  in  part  or  in 
all  doth  make  assmranoe  and  cause  and  them,  aad  every 
of  tli«m,  to  be  imsorad  lost  or  not  lost,  at  and  from 
Upon  any  kind  of  goods  and  mefdiaiidkes,  and  aliio  upon  the 
body,  ta<4rle,  apparel,  ordnanee,  manition,  artillery,  boat,  and 
other  furniture,  of  and  in  the  good  ship  or  vessel  called  the 

whereof  is  master  under  C^od.  for  tlii-«  present  voyage,  » 
or  whosoever  else  shall  go  for  master  in  the  said  shij),  or 
by  whatsoever  other  name  or  names  the  said  ship,  or  the  master 
tbmof,  is  or  shall  be  named  or  ealled;  beginning  the  adventure 
mpm  tiie  said  goods  aad  raerehaodises  from  the  loading  thereof 
aboaid  tiie  said  ship,  uprni  tiie  said  ship,  &e. 

and  so  shall  eontinae  aad  endure,  during  her  abode  there,  upon 
^hB  said  ship,  &e.  And  fortiier,  until  the  said  ship,  with  all  her 
ordnance,  tackle,  apparel,  &c..  and  goods  and  merchandises 
whatsoever  shall  be  arrived  at  upon  the  >aid  ship,  &c., 

until  she  hath  moored  at  anchor  twentv-four  hours  in  good 
safety;  and  upon  the  goods  and  merchandises,  until  the  same  be 
there  discharged  and  safely  landed.  And  it  shall  be  lawful  for 
the  said  ship,  &c.,  in  this  voyage,  to  proceed  and  sail  to  and 
toudi  and  stay  at  any  ports  (ht  places  whatsoever  without 
prejudice  to  this  inaoranee.  The  said  ship,  &c.,  goods  and 
nerdiandises,  Ac,  for  so  much  as  oonc^nis  the  assured  by 
agreement  betwera  the  assured  and  assurers  in  this  policy,  are 
and  shall  be  valued  at 

Touching  the  adventurers  and  [>erils  which  we  the  assurers  are 
contented  to  bear  and  do  take  upon  us  in  this  voyage:  they  are 
of  the  seas,  men-of-war,  fire,  enemies,  pirates,  rovers,  thieves, 
jettisons,  letters  of  mart  and  countermart,  surprisals,  takings  at 
aea,  mests,  lestiaiBts,  and  detainments  of  all  kings,  princes, 
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and  people,  of  what  nation,  condition,  or  quality  soever,  barratry  AnmMw  A 
of  the  master  and  mariners,  and  of  all  other  perils,  losses,  and 
misfortunes,  that  have  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  and  merchandises,  and  ship.  <tc..  or 
any  part  thereof.  And  in  case  of  any  loss  or  misfortune  it  shall  [^^JJ**^ 
be  lawful  to  the  assured,  their  factors,  servants  and  assigns,  to  eiaute.] 
sue,  labour,  and  travel  for,  in  and  about  the  defences,  safe- 
guards, and  rd^overy  of  the  said- goods  and  merchandises,  and 
ship,  &c.y  or  any  part  thereof,  without  prejudice  to  this  insur- 
ance; to  the  charges  whereof  we,  ihe  assurers,  will  contribute 
each  one  according  to  the  rate  and  quantity  of  his  sum  herein 
assured.  And  it  is  especially  declared  and  agreed  that  no  acts  [f^^jtr 
of  the  insurer  or  insured  in  recovering,  saving,  or  preserving 
the  pro])erty  insured  shall  be  considered  as  a  waiver,  or  accei)t- 
ance  of  abandonment.  And  it  is  agreed  by  us,  the  insurers, 
that  this  writing  or  policy  of  assurance  shall  be  of  as  much 
force  and  effect  as  the  surest  writing  or  policy  of  assurance 
heretofore  made  in  Lombard  Street,  or  in  the  Boyal  Exchange, 
or  elsewhere  in  London.  And  so  we,  ihe  assnrm,  are  con- 
tented, and  do  hereby  promise  and  bind  ourselves,  each  one  for 
his  own  part,  our  heirs,  executors,  and  goods  to  the  assured, 
their  executors,  administrators,  and  assigns,  for  the  true  per- 
formance of  the  premises,  confessing  ourselves  paid  the  con- 
sideration due  unto  us  for  this  assurance  by  the  assured,  at  and 
after  the  rate  of 

In  WITNB88  WHBKBOF  we,  the  assurers,  have  subscribed  our 
names  and  sums  assured  in  London. 

N.B. — Corn,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  [MtMo- 
free  from  average,  unless  general,  or  the  ship  be  stranded — 
sugar,  tobacco,  hemp,  flax,  hides  and  skins  are  warranted  free 
from  average,  under  five  pounds  per  cent.,  and  all  other  goods, 
also  the  ship  and  freight,  are  warranted  free  from  average, 
under  three  pounds  pw  cent,  unless  general,  or  the  ship  be 
stranded. 

Rides  for  Construction  of  FoUcy. 

The  following  are  the  rules  ref^red  to  by  this  Act  for  the 
construction  of  a  policy  in  the  above  or  other  like  form,  where 

the  context  does  not  otherwise  require: — 

1.  Where  the  subject-matter  is  insured  "  lost  or  not  lost,"  and  Lo»t  or  not 
the  loss  has  occurred  before  the  contract  is  concluded,  the  risk 
attaches  unless,  at  such  time  the  assured  was  aware  of  the  loss, 
and  thie  insurer  was  not.    (1$  13,  475,  514.) 

A.—VOL.  ^ 
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I     2.  Whm  UnB  subjeet-maillw  is  insiued  "  from  **  a  particular 
place,  tlie  risk  doee  not  aMaoh  until  tfar  ship  starts  on  the 

voyage  insured.    (§§  446,  473,  513.) 
At  and  from.      *5. — (a)  Where  a  ship  is  insured  "at  and  from  "  a  particular 
[Ship.]         place,  and  she  is  at  that  place  in  good  safety  when  the  contract 
is  concluded,  the  risk  attaches  immediat^.    (§  47S.) ' 

(b)  If  she  be  not  at  thai  {dace  when  the  contract  is  concluded 
the  riA  attedies  as  soon  as  she  amves  there  in  good  safety, 
and,  unless  Ae  yobey  otiierwise  j^rorides,  it  is  immaterial  that 
she  is  eo'vered  another  poli^  tor  a  spedfled  time  after 
arriyal.  (§§  475.  478,  486,  499.) 
[Freight.]  (c)  Where  chartered  freight  is  insured  "  at  and  from  "  a  par- 

ticular ])lace,  and  the  ship  is  at  that  place  in  good  safety  when 
the  contract  is  concluded  the  risk  attaches  innnediatelv.  If  she 
be  not  there  when  the  contract  is  concluded,  the  risk  attaches 
as  soon  as  she  arrives  there  in  good  safety.    (§5  279a,  514.) 

<d)  Where  IrMgfat,  otiber  than  chartered  fveJ|^,  is  payable 
without  speeial  eoaditiGtts  and  is  insmed  **  at  and  from  "  a 
partieiiiar  j^aee,  ^  lin^  attaches  pro  rM  as  the  goods  or 
merdiandise  are  shipped:  provided  that  if  there  be  cargo  in 
readiness  which  belongs  to  the  shipowner,  or  which  some  other 
l)erson  has  contracted  with  liim  to  ship,  the  risk  attaciies  as 
soon  as  the  ship  is  ready  to  receive  such  cargo.  (§§  277,  279a, 
511,  ol2.) 

From  iStm  Where  goods  or  otimr  moreaMes  ure  insured  "  frcmi  the 

j^^^  loading  tlmof,"  tiie  nA  does  not  attadi  until  such  goods  or 
moveakle«.are  actually  on  board,  and  ib»  insurer  is  not  liabie 
for  ^lem  wh3st  m  tnmsH  from  the  shore  to  the  ship.    (§  447.) 

Safely  landed.  Where  the  risk  on  goods  or  other  moveables  continues  until 

they  are  "  safely  landed,"  they  must  be  landed  in  the  customary 
manner  and  within  a  reasonable  time  after  arrival  at  the  poH 
of  discharge,  and  if  thoy  aie  not  so  landed  the  Mi  ceases. 
(IS  45^  4€S.) 

Touch  and        ^-      ^  absence  <rf  any  fmrther  license  or  usage,  the  liberty 
to  tottdi  and  stay  "  at  any  port  or  place  w  hatsoever  "  does  not 
authorise  the  ship  to  depart  from  the  course  of  her  voyage  from 
the  port  of  departure  to  the  port  of  destination.    (§  401.) 
Mbif  liw      7.  The  term  " perils  of  the  aeas "  lelm  only  te  f<MrtiiitoM 
MiB-  aieeidesis  er  easMalHos  oi  the  seaa.   H  iam  not  kdude  Hm 

tmiimMj  mttiom  of  ike  winds  and  warn,   (ff  776,  812.) 

%.  The  term  "  pirates  "  indndes  passengers  who  mutiny  and 
rioters  who  attack  the  ship  from  the  shore.    (§  836.) 
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9.  The  term  "  thieves  "  does  not  cover  clandestine  theft  or  a  AFpsatx  A. 
theft  committed  by  any  one  of  the  ship's  company,  whether  ^j^^ 
crew  or  passengers.    (§  837.) 

10.  The  term  "arrests,  &c.  of  kings,  princes,  and  people"  Restraint  of 
refers  to  political  or  executive  acts,  and  does  not  include  a  loss  P*""*"* 
caused  by  riot  or  by  ordinary  judicial  process.    (§  832.) 

11.  The  term  "barratry  "  includes  every  wrongful  act  wil-  Banatiy. 
fully  committed  by  the  master  or  crew  to  the  prejudice  of  the 
owner,  or,  as  the  case  may  be,  the  charterer.    "(§  839.) 

12.  The  term  "all  other  perils  "  includes  only  perils  similar  All  other 
in  kind  to  the  penis  specifically  mentioned  in  the  policy. 

(§  860.) 

13.  The  term  average  unless  general  *'  means  a  partial  loss  Avenge 
of  the  subject-matter  insured  other  than  a  general  average  loss,  general, 
and  does  not  include  "particular  charges."    (§  885.) 

14.  Where  the  ship  has  stranded,  the  insurer  is  liable  for  tlie  Stranded, 
enoepted  losses,  although  the  loss  is  not  attributable  to  the 
stnyiding,  provided  that  when  tkB  stranding  takes  place  the 

risk  has  attached,  and,  if  the  policy  be  on  goods,  that  the 
damaged  goods  are  on  board.    ($  887.) 

15.  The  term  "  ship  "  includes  the  hull,  materials  and  outfit,  Ship, 
stores  and  provisions  for  the  officers  and  crew,  and,  in  the  case 

of  vessels  engaged  in  a  special  trade,  the  ordinary  fittings 
requisite  for  the  trade,  and  also,  in  the  case  of  a  steamship,  the 
machinery,  boilers,  and  coals  and  engine  stores,  if  owned  by  the 
assured.    (§!  219,  m,  365.) 

16.  The  tenn  "freight"  indudee  the  profit  derivable  by  a  IWg^ 
shipowner  from  the  employment  of  his  ship  to  carry  his  own 
goods  or  moveables,  as  well  as  freight  payable  by  a  third  party, 

but  does  not  include  passage  money.    (§§  229,  233,  235,  262.) 

17.  The  term  "goods  "  means  goods  in  the  nature  of  mer-  Gpoda. 
«handise,  Mud  does  not  indiude  personal  effects  or  provisimis 

:and  spates  for  use  on  bo»d.    (§§  222,  224,  245.) 

In  the  absence  of  any  usage  to  the  contrary,  deck  eugo  and 
living  animals  must  be  insured  specifically,  and  not  under  ikte 
general  denomination  of  goods.    (§§  225,  227,  801.) 
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Section  92. 


SECOND  SCHEDULE. 


19Q«o.2,o.  37.... 

• 

An  Act  to  r^ulate  inAurance  on  ships 
beloogfaiir  to  liie  tubjeets  of  Gnat 
Britain,  and  on  vmnktmUmm  ot 
efiectg  kdtti  thorooa. 

The  whole  Act. 

Qwi.  Mf  0*  fS*  •  •  • 

An  Aot  to  repeal  an  Aet  nade  hi  tiie 

twenty-fifth  year  of  the  reign  of  hi« 
present  Majesty,  intituled  '*  An  Act 
for  regulatbig  Insaranoes  on  Ships,' 
and  on  goods,  merchandizes,  or 
eflPects,"  and  for  substituting  other 
proyisicnis  fax  the  like  piupoee  in 
Hen  tiiflKcof. 

The  whole  Aet 
so  f  «r  as  it 
lates  to  marine 
insurance. 

31  4  32  Viet.  e.  86.. 

The  Policiee  of  Marino  Iaen»ee 

Act,  1868. 

XIm  whole  Act. 

Prohibition 
of  gambling 
on  loss  by 


9  Eum.  7,  c.  12. 
An  Aet  to  prohibit  GanMmg  on  Loss  hy  Maritime  PerU$,' 

1— (1.)  If— 

Biarinei'  insurance 
witbont  liaving  any  bond  fide  interest,  direct  or 
iadireot,  either  in  the  safe  arrival  of  the  ship  in 
relation  to  which  the  contract  is  made  or  in  the 
safety  or  preservation  of  the  subject-matter  insured,, 
or  a  bond  fide  expectation  of  aoqiiiriiig  siidi  an 
interost;  or 

(b)  any  person  in  the  mploymeiil  df  the  owner  of  a 
ah^  aot  hmag  a  pai^  owner  of  tiie  ship,  effeots  a 
M^nMl  of  wmam  iasmuMe  in  idalion  to  ib»  ship^ 
and  ike  eonlrael  u  made  "  interest  or  no  interest." 
or  •*  without  further  proof  of  interest  than  the  policy 
itself,"  or  "without  benefit  of  salvage  to  the  in- 
surer," or  subject  to  any  other  like  term, 
the  contract  shall  be  deemed  to  be  a  contract  by  way  of  gambling 
on  loss  by  maritime  perils,  and  the  person  eieetiag  it  shall  be 
guilfy  of  an  offoiee,  and  shall  be  liiOyle,  on  smmmary  oonTiction,^ 
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to  imprisonment,  with  or  without  hard  labour,  for  a  term  not 
exceeding  six  months  or  to  a  fine  not  exceeding  one  hundred 
pounds,  and  in  either  case  to  forfeit  to  the  Crown  any  money 
he  may  receive  under  the. contract. 

(2.)  Any  l»Nik«r  or  oti^  person  through  whom,  and  any 
insurer  wi<Ji  whom,  any  untk  contract  is  effected  shidl  be  guilty 
of  an  offence  and  liable  on  sunamaty  *oonTicti<Hi  to  the  like 
penalties  if  he  acted  knowing  that  the  contract,  was  by  way  of 
gambling  on  loss  by  maritime  perils  within  the  meaning  of 
this  Act. 

{^S.)  Proceedings  under  this  Act  shall  not  be  instituted 
without  the  consent  In  England  of  the  Attorney-General,  in 
Scotland  of  the  Lord  Advocate,  and  in  Ireland  of  the  Attorney- 
General  for  Ireland. 

(4.)  Proceedings  shaU  not  be  instituted  under  >1ll|gi 
against  a  person  (other  than  a  person  |||||p  employment  of 
^e  owner  of  the  ship  in  relation  to  which  the  contract  wae 
made)  alleged  to  have  effected  a  contract  by  way  of  gambling 
on  loss  by  maritime  perils  until  an  opportunity  has  been 
aft'orded  him  of  showing  that  the  contract  was  not  such  a  con- 
tract as  aforesaid,  and  any  information  given  by  that  person 
for  that  purpose  shall  not  be  admissible  in  evidence  againiil 
him  in  any  {nrosecution  under  this  Act. 
.  (S.)  If  proceedings  under  ibia  Act  are  takon  against 
person  (other  than  a  pmon  in  <tf  tiie 

of  the  shijk  in  relation  to  whidi  lIHHHHlB^  made)  f 
effecting  such  a  contract,  and  the  contract  was  made  "  interest 
or  no  interest,"  or  "  without  further  proof  of  interest  than  the 
policy  itself,"  or  *'  without  benefit  of  salvage  to  the  insurer," 
or  subject  to  any  other  like  term,  the  contract  shall  be  deemed 
to  be  a  contract  by  way  of  gambling  on  loss  by  maritime  perils 
unless  the  oonkaiy  is  j^ved. 

(6.)  For  tiie  purpose  of  giving  jurisdiction  under  this  Act, 
eveiy  offence  shall  be  deemed  to  have  bemi  committed  either  in 
the  place  in  wHidi  the  same  aofenally  was  committed  or  in  any 
place  in  whidi  the  offender  may  be. 

(7.)  Any  person  aggrieved  by  an  order  or  decision  of  a 
court  of  summary  jurisdiction  under  this  Act,  nu^  appeal  to 
quarter  sessions. 

(8.)  For  the  purposes  of  this  Act  tiie  expression  "  owner  " 
includes  diarterer. 

(9.)  Sub-section  (7)  of  this  section  shall  not  apply  to 
Scotland. 
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Appendix  A  2.  This  Act  may  be  Cited  us  the  Marine  Insurance 
Short  title  (Gambling  Policies  i  Act.  1909,  and  the  Marine  Insurance  Act, 
6  Edw.  7,  190(>,  and  this  Act  may  l)e  cited  together  as  the  Marine  Insur- 
0*  ^1-  anoe  Acts,  1906  and  1909. 


Stamping  of 
policies  of 
aea  niwiiMMii 
which  are 
•abject  to  a 
coBting^ent 
ncreaseof 
prefnioM. 

c.  39. 


2  &  3  Geo.  5,  c.  8  (Finance  Act,  1912). 

8.  Where  the  premium  or  ooosideralioii  for  a  policy  of  sea 
insuranoe  is  expressed  to  be  a  sum  not  exceeding  the  rate  of 
half-a-crown  per  cent,  of  tile  sum  insured,  and  is  subject  to 
an  increase  (wbe^r  ^tefiiM  or  not  in  the  policy)  in  the  event 
of  the  oocurrenee  of  a"  spedfied  contingency,  tiie  premium  or 
consideration  ^all,  for  the  purpose  of  the  Stamp  Act,  1891, 
be  treated  as  a  premium  or  consideration  not  exceeding  the 
rat^  of  half-a-crown  per  cent,  on  the  sum  insured.  But  if, 
owing  to  the  occurrence  of  the  contingency  which  is  the  occa- 
sion for  an  increase  of  the  premium  or  consideration,  the  pre- 
minm  or  coneadeialion  is  increased  so  as  to  exceed  the  rate  of 
half-a-ivown  per  cent,  of  the  sum  insured,  the  policy  or  a  new 
policy  ik^'  he  therenpoa -iemied  i^iall  be  steinped  with  such  an 
a^tiiNUd  Mun  as  k  required  to  rcproeont  ihe  additional  duty 
payable,  and  may  be  so  stamped  witliont  penalty  at  any  time 
not  exceeding  thirtv'  "days  after  the  date  on  which  the  increased 
piemiuiii  or  consideration  becomes  ascertained. 
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SPECIMEN  SLIP. 

(Slip  for  a  Lloyd's  Policy,  with  Institute  Time  Glauses  and 
Warranties,*  on  the  steamship  "  Xerxes  "  for  twelve  months 
beginning  on  the  20th  of  February,  1921,  at  a  premium  of  £6 
per  cent.; 


No.  — '  

X.  Y.  &  Co. 

12  months.  Noon,  20th  Feb.  1921. 

Ship   £30,000 

Machinery   10,000 

£40,000 

Institute  Warranties  and  Institute  Clauses.* 

^  £2,000  CD.  30/1.  {Subscription  of  CD.  for 
2,000/.,  duted  the  i^Oth  of  January.  The  other  mh- 
scriptions  follow,  or  are  written  on  the  back  of  the 
slip.) 

^   ,  1921. 


INSTITUTE  VOYAGE  CLAUSES.  1921. 

Hulls. 

{Some  of  the  clauses  are  different  when  the  insurance  is 
mtde  F.P.A.  okmMel^  ) 

1.  And  it  is  further  agreed  that  if  the  ship  hereby  insured 
shall  come  into  collision  with  any  other  ship  or  vessel,  and  the 
assured  shall  in  consequence  hereof  become  liable  to  pay  and 
shall  pay  by  way  of  damages  to  any  other  person  or  persons 
any  sum  or  sums  in  te^jZ/jfai  such  collision  the  undersigned 


im 
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•gjiHa  »  will  paj  the  a^siured  saeh  proportkm  of  thiee-foiir^  of  soeh 
stun  or  8111118  so  paid  as  their  respectiTO  subscriptions  hereto 
bear  to  the  value  of  the  ship  hereby  insured,  provided  always 
that  their  liability  in  respect  of  any  one  such  collision  shall 
not  exceed  their  proportionate  part  of  three-fourths  of  the  value 
of  the  ship  hereby  insured,  and  in  cases  in  which  the  liability 
of  the  ship  has  been  contested,  or  proceedings  have  been  taken  to 
limit  liability,  with  the  consent  in  writing  of  the  undersigned, 
they  will  also  pay  a  like  proportion  ol  three-lourths  of  Uie 
eoelB  whiflli  the  assured  tkaXk  titerobj  iiioar,  or  be  e(»npeUed 
to  pay:  hut  when  both  yess^  aie  to  blame,  then  unless  the 
liayMty  of  the  owners  of  one  or  both  of  such  vessels  becomes 
limited  by  law,  claims  under  this  clause  shall  be  settled  on 
the  principle  of  cross-liabilities  as  if  the  owners  of  each  vessel 
had  been  compelled  to  pay  to  the  owners  of  the  other  of  such 
ves!sels  such  one-half  or  other  proportion  of  the  latter's  damages 
as  may  have  been  properly  allowed  in  ascertaining  the  balance 
or  sum  payable  by  to  the  aarared  in  eoneqaeBoe  of  such 
oolMiiioii. 

2-  IVooiM  ahoay$  ^wi  this  clause  in  no  case  extend 
to  any  sum  ti^ieh  the  assured  may  become  liable  to  pay,  or 
tkall  pay  for  removal  of  obstructiom  under  statutory  powers, 
for  Injury  to  harbours,  wharves,  piers,  stages,  and  similar  struc- 
tures, consequent  on  such  collision,  or  in  respect  of  the  cargo 
or  engagements  of  the  insured  vessel,  or  for  loss  of  Ufe  or 
personal  'in  jury. 

•Should  the  yessd  hereby  insured  come  into  eoUision  with 
or  receive  salvage  smiees  frcMU  another  vessel  belonging  wholly 
m  in  part  to  tiie  same  owners,  or  under  the  same  management, 
the  assured  shall  have  the  same  rights  under  this  policy  as  they 
would  have  were  the  other  vessel  entirely  the  property  of  owners 
not  interested  in  the  vessel  hereby  insured;  but  in  such  cases 
the  liability  for  the  collision,  or  the  amount  payable  for  the 
services  rendered,  shall  be  referred  to  a  sole  arMtrator  to  be 
agreed  upon  between  the  uBderwritm  and  the  assured. 

4.  Tliis  hMmanee  also  spedally  to  cover  (subject  to  the  free 
of  average  wanaaty)  loss  of ,  «r  damage  to  hull  or  machinery 
diiee%  eamed  by  accidents  in  loading,  discharging  or  handling 
cargo  or  caused  through  the  negligence  of  master,  mariners, 
engineers  or  pilots,  or  through  explosions,  bursting  of  boilers, 
breakage  of  shafts,  or  through  any  latent  defect  in  the  machinery 
or  hull,  provided  such  loss  or  damage  has  not  resulted  from  want 
of  due  diligesice  by  Oie  owam  ol  the  ^p,  or  any  of  tim,  or 
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by  the  manager.    Masters,  mates,  engineers,  pOots,  or  crew,  not  k§§mm  M 
to  be  considered  as  part  owners  wililin  the  meaning  of  this 
■clause,  should  they  hold  shares  in  the  steamer. 

o.  General  average  and  salvage  to  be  adjusted  according  to 
the  law  and  practice  obtaining  at  the  place  where  the  adventure 
•ends,  as  if  the  contract  of  affreightment  contained  no  special 
terms  upon  the  subject;  or  if  the  contract  of  affreightment  so 
provides,  according  to  Yc»k-Antwerp  Bales,  or,  in  the  case  of 
wood  cargoes,  Y<»k-Antwerp  Bales  omitting  Uie  first  word  of 
Jtule  I.  C'  No  birt,  va.  all  matters  not  spemfidOly  referred  to 
in  York-Antwerp  Bules  I.  to  XVII.  inclusive,  Ihe  adjustment 
shall  be  in  accordance  with  the  law  and  practice  obtaining  at 
the  place  where  the  adventure  ends  and  as  if  the  contract  of 
affreightment  contained  no  special  terms  upon  the  subject. 

6.  In  the  event  of  expenditure  for  salvage,  salvage  charges, 
or  under  the  sue  and  labour  clause,  this  policy  shall  only  be 
liable  for  its  share  of  such  proportion  of  the  amount  diargeable 
to  the  propM^  'hmby  insured  as  tiie  insured  value,  lees  loss 
«nd/or  damage,  if  any,  for  which  the  insurer  is  liable  bears  to 
the  value  of  l^e  salved  property. 

Provided  that  where  there  are  no  proceeds  or  there  are 
'exjienses  in  excess  of  the  proceeds,  the  expenses,  or  the  excess 
•of  the  expenses,  as  the  case  may  be,  shall  be  apportioned  upon 
the  basife  of  the  sound  value  of  the  property  at  the  time  of  the 
accident  and  this  policy  without  any  deduction  for  loss  and/ or 
•damage  shall  bear  its  pro  rata  share  of  sudi  expenses  or  excess 
of  expenses  accordingly. 

7.  Average  payable  on  eaoh*  valuation  separately  or  on  the 
whole  without  deduction  of  thirds  new  for  old,  whetlier  the 
4iverage  be  particular  or  general. 

•  8.  Donkey  boilers,  winches,  cranes,  windlasses,  steering  gear  % 
and  electric  light  apparatus  shall  be  deemed  to  be  part  of  the 
hull,  and  not  part  of  the  machinery.    Refrigerating  machinery 
•and  insulation  not  covered  unless  expressly  included  in  this 
policy. 

9.  Warranted  free  from  particular  average  under  3  per  cent., 
9>ut  nevertheless  when      vessel  ^dl  have  been  stranded,  sunk, 
<on  fire,  or  in  oollisioti  with  any  other  ship  or  vessel,  underwrite 
shall  pay  the  damage  occasioned  .thereby,  and  the  expense^L 
sighting  the  bottom  after  stranding  shall  be  paid  if  reason4|||P 
incurred,  even  if  no  damage  be  found. 

10.  No  claims  shall  in  any  case  be  allowed  in  respect  of 
scraping  or  painting  the  vessel's  bottom. 


IW«  APPENDIX  B, 

•HmUt  B  11.  Grounding  in  ihe  Panama  Canal.  Suez  Canal,  or  in  the 
Manchester  Ship  Canal  or  its  connections,  or  in  the  river  Mersey 
above  Rock  Ferry  Slip,  or  in  the  River  Plate  (above  Bnenos 
Ayres )  or  its  tributaries,  or  in  the  Danube,  Demerara,  or  Bilbao 
River,  or  on  the  Yenikale  or  ^bao  Bar,  shall  »ot  be  deemed 
to  be  a  straadiiig. 

12.  Ib  MOMiaisiag  wheOier  the  yesMl  h  a  eomfanMltye  total 
lees  the  inrarad  rwhm  ihall  he  takea  m  ^  repaired  valtie,  and  ; 
nolhii^  IB  lesipeot  of  tiM  cbnMiged  or  break-up  value  of  the- 
ireeeei  or  wieok  shall  be  taken  into  account. 

18.  In  the  event  of  total  or  constructive  total  loss,  no  claim 
to  be  made  by  the  underwriters  for  freight,  whether  notice  of 
abandonment  has  been  given  or  not. 

14.  In  the  event  of  accident  whereby  loss  or  damage  may  resuH 
in  a  claim  under  this  pn^eyy  aotioe  shall  be  given  ia  writing 
to  tiie  uBderwiilm  where  pme^steMB,  and,  if  al»ead,  to  the 
nmest  Llejd's  mgMi  idto,  prior  to  sar^ey,  so  tiiat  tbef  muy 
app(»irt  thm  owB  sarvejor  if  they  so  denie;  and  whenever 
the  escteai  of  the  daniage^is  ascertainable,  the  underwriters  may 
take  or  may  require  the  assured  to  take  tenders  for  the  repair 
of  such  damage.  In  cases  where  a  tender  is  accepted  by  or 
with  the  approval  of  underwriters,  the  underwriters  will  mak& 
an  alJoAvance  at  the  rate  of  SO],  per  cent,  per  annum  on  the 
insured  value  for  the  time  actually  lost  in  waiting  for  tenders. 
Ib  the  event  of  the  asamed  laaiiBg  to  comply  with  the  eon^ioaS' 
of  this  Claose,  151.  per  ant.  shall  he  deducted  from  the  maoBBt 
el  the  aseertaiMod  elakn. 

15.  Wanmted  liw  of  capture,  seizure,  arrest,  restraint,  or 
detainment,  and  the  consequences  thereof  or  of  any  attempt 
thereat  (piracy  excepted),  and  also  from  all  consequences  of 
liostilities  or  warlike  operations  whether  before  or  after  declara- 
tion of  war. 

10.  Warranted  that  (except  as  hereinafter  mentioQed)  the- 
amount  insured  for  account  of  assured  and/ or  Uieir  managers  on 
premittois,  fnight,  hiie,  j^rofit,  didbiiraemeBts,  commissions,  or 
o^  iBterests  policy  proof  el  wtemt  or  fidl  inteMt  admitted 
(nr  on  excess  or  inereaeed  valne  of  hull  or  machinerv,  however 
described,  shall  not  exceed  15  per  cent,  of  the  values  of  the 
hull  and  machinery  as  statefl  herein  but  this  warranty  shall  not 
restrict  the  assured  s  right  to  cover. 

(1)  Preiniims. — ^Any  amount  not  in  excess  of  actual  pie*- 
Biiiuns  for  twelve  months  on  all  inteieets  of  whatsoevw  nature- 
insured  (ineluding  estimated  pioniiam  on  any  dnb  Insuraneae)^ 
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but  in  all  cases  reducing  monthly  by  a  proportionate  amount  of  Ajjiniin  p. 

the  whole. 

(2;  Freight  amlor  chartered  frei(/ht  and  or  ant'tc'tiHited 
freight  Ofi  board  or  not  on  board,  insured  for  12  months  or  other 
iifne.—Any  amount  not  exceeding  25  per  cent,  of  the  value 
of  hull  and  machinefy,  as  stated  herein,  but  if  the  insurance  be 
for  less  than  13  months,  Uie  35  per  cent,  to  be  proportionately 
reduced.  If  at  any  tkne  the  gross  freight  and/or  chartered 
freight  at  risk  exceeds  the  amount  placed  on  freight  and  or 
chartered  freight  for  time,  the  owner  to  have  the  liberty  to  cover 
the  excess  amount  whilst  at  risk. 

(3>  Freight  and  or  chartered  jreifjht  for  vof/ofje.  Any 
amount  not  exceeding  the  actual  gross  freight  and/ or  chartered 
freight  at  risk,  all  freight  covered  on  time  policy  under 
Clause  2  hereof  to  be  Ukett  into  aeeount. 

(4)  Atdicipated  freight —If  the  vessel  be  in  ballast  and  un- 
chartered, an  amount  reasonably  estimated  on  the  basis  of  cur- 
rent freight  at  time  of  insurance  for  anticipated  net  freight 
on  the  next  cargo  passage,  all  freight  covered  on  time  policy  to 
be  taken  into  account. 

(5)  Time  eharter,  hke  or  profit  on  time  dmrter,  or  ekmrter 
for  series  of  voyages.— Any  amount  not  exceeding  the  rea- 
sonably estimated  net  profit,  reducing  as  earned,  on  a  period 
not  exceeding  the  length  of  the  charter.  Any  amount  insured 
under  Clause  2  to  be  taken  into  account,  and  only  the  excess  of 
such  amount  to  be  insured,  reducing  pro  rata  as  earned. 

Provided  always  that  a  breach  of  this  warranty  shall  not  atturd 
underwriters  any  defence  to  a  claim  by  mortgagees  or  other 
third  parties  who  may  have  accepted  this  policy  without  notice 
of  such  breach  of  warranty. 

17.  Held  covered  in  case  of  deviation  or  change  of  voyage 
provided  notice  be  given  and  any  additional  premium  required 
be  agreed  innnediately  after  receipt  of  advices. 

18.  With  leave  to  sail  with  or  without  pilots,  and  to  tow 
and  assist  vessels  or  craft  in  all  situations,  and  to  be  towed. 

19.  With  leave  to  dock  and  undock  and  go  into  graving  dock. 

Freight. 

-  I.  Including  risk  of  craft  and  or  lighter  to  and  from  the 
ship.    Each  craft  and/or  lighter  to  be  deemed  a  separate  insur- 
anoo  if  desired  by  the  assured. 
2.  General  average  and  salvage  to  be  adjusted  according  to 
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iliiiilii  m  Oie  law  and  ymedw  dbteiniug  al  the  place  where  the  adventure 
ends,  as  if  the  eontract  of  affreightment  contained  no  special 
terms  upon  the  subject;  or,  if  the  contract  of  affreightment  so 
provides,  according  to  York-Antwerp  Rules,  or,  in  the  case  of 
wood  cargoes,  Vork-AntAverp  Rules  omitting  the  first  word  of 
Rule  1.  (  No  ";,  but,  in  all  matters  not  specifically  relemd 
to  in  York-Antwerp  Eules  I.  to  XVII.  indusiTe,  tbe  adjuskneDt 
shall  be  in  aeeovteioe  wkb  llM  law  afid  pcwslioa  obtainiiig  al 
the  place  where  Hie  adtMrtnro  ends  and  as  if  the  oontraet  of 
affireightaml  eonteined  no  spomaA  torms  upon  the  subject. 

3.  Wanu^ied  feee  from  partieular  average  under  3  per  cent, 
unless  the  ship  be  stranded,  sunk,  or  on  fire,  underwriters  not- 
standing  this  warranty  to  pay  for  any  damage  or  loss  caused  by 
fire  or  collision  with  another  ship  or  vessel. 

4.  In  the  event  of  the  total  loss,  whether  absolute  or  construc- 
tive, of  the  vessel,  the  amount  underwritten  by  this  policy  shall 
be  paid  in  full,  whether  the  Tassel  be  fully  only  paitly  loaded 
or  in  ballast,  chartered  or  uneliartefed. 

».  In  asMtaining  wfaellmr  ^  vessel  is  a  eonslruotive  total 
loss  the  iasmd  ^mkm  m  4iie  pdides  on  ship  shall  be  taken 
as  ^  repaired  value  and  nothing  in  respect  of  the  damaged 
or  break  up  value  of  the  vessel  or  wreck  shall  be  taken  into 
aeeonnt. 

<>.  In  calculating  the  amount  due  under  this  policy  in  respect 
of  an\  claim  except  under  Clauses  2  and  4,  all  insurances  on 
freight  (including  honour  policies  on  freight)  shall  be  taken 

uto  con^eratioB,  and  when  the  total  cf  such  insiifaiiees  exceeds 
in  amount  the  gioes  hm^  aeteally  al  ride  onli^  a  raleaUe 
fvrapwIkiB  of  ike  gross  frmght  lost  shall  be  recoverable  under 
this  pcdiey,  nolwilikslaading  any  valuation  therein. 

7.  Warranted  free  from  any  claim  consequent  on  loss  of  time 
whether  arising  from  a  peril  of  the  sea  or  otherwise. 

8.  It  is  further  agreed  that  should  the  within-named  vessel 
receive  salvage  snrvicee  from  another  vessel  belonging  wholly 
or  in  part  to  the  sana  owners,  or  under  ^be  same  management, 
llie  assmd  alMyi  iMm  llw  same  rights  imder  tiii^ 

wonid  have  wen  the  oHier  vessel  entbely  the  property  of  owners 
AOl  ulnesled  in  the  witiiin-named  vessel;  but  in  such  cases 
lie  aoMmnt  payable  for  the  services  rendered  shall  be  referred 
to  a  sole  arbitrator  to  be  agreed  upon  between  the  underwriters 
and  the  assured. 

^^Iglim  9.  Warranted  free  o£  capture,  seizure,  wrresi,  zeslraini,  or 
^Pp^detainmenl,  and  the  eomeqiMees  thereof  or  of  any  attempt 
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thereat  (piracy  excepted),  and  also  from  all  consequences  of  Appeafe  » 
hostilities  or  warlike  operaifcions  wTiether  before  or  after  declara- 
tion of  war. 

10.  Held  covered  in  case  of  deviation  or  change  of  voyage, 
provided  notice  l)e  given  and  any  additional  premium  re<(uired 
be  agreed  immediately  after  receipt  of  advices. 

11.  With  leave  to  sail  with  or  without  pilots,  and  to  iow 
and  assist  vessels  or  craft  in  all  situations,  and  to  l»e  towod. 

12.  With  leave  to  dock  and  undock  and  go  into  graving  dock. 


CABGO. 

1.  Warranted  free  of  capture,  soi/me.  arrest,  restraint  or  de-  F.  C.  &  S. 
tainment,  and  the  consequences  thereof  or  of  any  attempt  thereat 
(piracy  excepted),  and  also  from  all  consequences  of  hostilities 

wariike  operations,  whether  before  or  after  declaration  of  war.  . 

2.  Warranted  'free  of  loss  cur  damage  caused  by  strikers,  Strikes,  riot» 
lodred-out  winrkmen,  or  persons  taking  part  in  labour  disturb-  ^^Jhoda 
ances,  or  riots  or  civil  commotions.  dmst. 

Should  Clause  1  be  deleted,  Clause  3  is  to  operate  as  part  of 
this  policy. 

8.  Warranted  free  of  any  claim  based  upon  loss  of.  or  frustra- 
tion of,  the  insured  voyage,  or  adventure,  caused  by  arrests, 
restraints  or  detaimnents  of  kings,  princes,  or  i)eoples. 

4.  General  average  and  salvage  charges  payable  according  G/Aokiwe. 
to  foreign  statomeirt  or  per  Yori(-Antwerp  Rules  if  in  aeemrdance 

w^  the  oottkact  of  affr^htment. 

5.  Held  covered  at  a  {oemiun}  to  be  arranged  in  case  of  de-  DtnruMxm 
viation  or  change  of  voyage,  or  other  variation  of        ride  ^""^ 
by  reason  of  the  exercise  of  any  liberty  granted  to  the  ship- 
owner or  charterer  under  the  contract  of  affreightment,  or  of 

any  omission  or  error  in  the  description  of  the  interest  vessel 
or  voyage. 

6.  The  insured  goods  are  covered  subject  to  the  terms  of  this  Warehouse 
policy  from  the  time  of  leaving  the  shippers'  or  manufacturers'  to^iwrehouae 
waxehottse  during  the  c»edin«ry  course  of  transit  until  on  board 

the  vessel,  during  transhipment  if  any,  and  from  the  vessel 
whilst  on  quays,  wharves  or  in  sheds  during  tiie  ordinary  course 
of  transit  until  safely  deposited  in  consignees'  or  other  ware- 
house at  destination  named  in  policy. 

7.  Including  transit  by  craft,  raft  and  or  lighter  to  and  from  Craft,  &c. 
the  vessel.    Each  craft,  raft,  and/or  lighter  to  be  deemed  a 
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ifiwItT  m  separate  insuronoe.    The  assured  ai-e  not  to  be  prejudiced  by 

any  agreement  exempting  lighteinien  from  liability. 
JJ*«jjJJjJNr»     8.  The  assured  are  not  to  be  prejudiced  by  the  presence  of 
the  negligence  clause  and/or  latent  defect  clause  in  the  bills 
of  lading  and  or  charter  party.    The  seaworthiness  of  the  vessel 
as  between  the  assured  and  the  assuim  is  hereby  admitted. 

(The  foUowiaig  fifauise  is  added  wlmi  the  iBsanmce  is 
"f.p.a.":) 

W^^mmm.  9.  Wam»ted  free  from  partie«lar  average  unless  the  vessel 
or  craft  he  stranded,  sunk,  or  burnt,  but  notwithstanding  this 
warranty  the  assurers  are  to  pay  the  insured  value  of  any 
package  or  packages  which  may  be  totally  lost  in  loading,  tran- 
shipment or  discharge,  also  for  any  loss  of  or  damage  to  the 
interests  insured  which  may  reasonably  be  attributed  to  fire, 
collision  or  contact  of  the  vessel  and/or  craft  and/(»  cooveyaBoe 
vith  any  extmial  siibeiaiiee  (ioe  indnded)  otber  ^tmn  mk^,  or 
to  disduwge  of  eaigo  p(ni  of  ^ssbemm^  mko  to  pay  km^, 
nawhomwig,  lonpaM^  and  spsmat  eharges  if  inoBrred  for 
wiiieh  iHMlerwritera  would  be  hMe  under  a  policy  covering 
portiGaUyr  average. 

4 

I-  I       I.   I  .. 
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(Other  forms  differing  in  some  of  the  douses  are  used 
wken  the  immrmmse  is  made  F.F,A.  aimM^,  or  free 
dmmge  tdmhOdp.) 

1.  And  it  is  further  agreed  that  if  the  ship  hereby  insured 
shall  come  into  collision  with  any  other  ship  or  vessd,  and  the 
assured  shall  in  eonsequmioe  thcmof  faeeome  liaUe  to  pay  and 
diall  pay  by  way  ei  damages  to  any  other  parson  or  prntmB 
any  snm  or  sums  in  respect  of  sudi  oollision  the  undersigned 
will  pay  the  assured  sudi  proportion  of  three-fourths  of  such 
sum  or  sums  so  paid  as  their  respective  subscriptions  hereto 
bear  to  the  value  of  the  ship  hereby  insured,  provided  always 
that  their  liability  in  respect  of  any  one  such  collision  shall 
not  exceed  their  proportionate  part  of  three-fourths  of  the  value 
of  the  ship  hereby  insured,  and  in  easee  in  whieh  the  liability 
of  the  ship  has  been  contested,  or.  prooeedings  have  been  takeya 
to  limit  liability,  with  the  eonsM^  in  writing  of  the  undersi^Died, 
,^y  will  also  pay  a  like  proportion  of  thiee-fouH^  of  tiie  costs 
wbidi  tlie  assured  sludl  thereby  incur,  or  be  compelled  to  pay ; 
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but  when  both  vessels  are  to  blame,  then  unless  the  liability  of  AypwUto 
"the  owners  of  one  or  both  of  such  vessels  becomes  limited  by 
law,  claims  under  this  clause  shall  be  settled  on  the  principle 
of  cross-liabilities  as  if  the  owners  of  each  vessel  liad  been 
compelled  to  pay  to  the  owners  of  the  other  of  such  vessels  such 
one-half  or  other  proportion  of  the  latter's  damages  as  may 
have  been  properly  allowed  in  ascertaining  tiie  balance  or  sum 
payable  by  or  to  the  assured  in  consequence  of  such  collision. 

2.  Provided  always  that  this  clause  shall  in  no  ease  extend 
■io  any  mm  ivhich  the  assured  may  become  liable  to  pay,  or  shall 
pay  for  removal  of  obstnictions  under  statutory  potvers,  for 
injury  to  harbours,  ivharves,  piers,  stages,  and  similar  struc- 
tureSy  consequent  on  such  collision,  or  in  respect  of  the  cargo 
'Or  engagements  of  the  insured  vessel,  or  for  loss  of  life  or 
personal  injury. 

<S.  Should  the  vessel  hereby  insured  come  into  collision  with 
or  receive  salvage  services  from  anoliHIIBi^  whoUy 
or  in  part  to  the  same  owners,  or  under  the  same  management, 
"the  assured  shall  have  the  same  rights  under  this  policy  as 
they  would  have  Avere  the  other  vessel  entirely  the  property  of 
•owners  not  interested  in  the  vessel  hereby  insured;  but  in  such 
<;ases  the  liability  for  the  collision,  or  the  amount  payable  for 
the  services  rendered,  shall  be  referred  to  a  sole  arbitrator  to  be 
^agreed  upon  between  the  underwriters  and  the  assured. 

4.  In  port  and  at  sea,  in  docks  and  graving  dodcs,  and  on 
ways,  gridirons  and  pontoons,  at  idl  times,  mjlKt/K/j^f  <^ 
on  all  occasions,  services  and  trades  whatsoevJHBHp^here- 
soever,  under  steam  or  sail,  with  leave  to  sail  with  or  without 
pilots,  to  tow  and  assist  vessels  or  craft  in  all  situations,  and 
to  be  towed  and  to  go  on  trial  trips. 

5.  Should  the  vessel  at  the  expiration  of  this  policy  be  at  sea, 
or  in  distress,  or  at  a  port  of  refuge  or  of  call,  she  shall,  provided 
previous  notice  be  given  to  the  underwriters,  be  held  covered 
at  a  pro  raid  monthly  premium,  to  her  port  of  destination. 

6.  Held  eovmd  in  ease  of  mtj  breach  of  warranty  as  to 
•cargo,  trade,  locality  or  date  of  sailing,  provided  notice  be 
given,  and  any  additional  premium  required  be  agreed  imme* 
diately  after  receipt  of  advices. 

7.  Should  the  vessel  be  sold  or  transferred  to  new  manage- 
ment, then,  unless  the  underwriters  agree  in  writing  to  such  sale 
or  transfer,  this  policy  shall  thereupon  become  cancelled  from 
date  of  sale  or  transfer  unless  the  vessel  has  cargo  on  board' and 
lifts  already  sailed  from  her  loading  port  or  is  at  sea  in  ballast,  in 
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t  ei^OT  of  HpiiiQli  «i8e8  sodi  eaa^riktion  idukll  be  suspended  untiT 
wrmal  at  fiaal  port  of  dis^arge  if  with  cargo,  or  at  port  of 
desiiiMilioii  if  hk  ballast.  A  pro  raid  daily  return  of  premium 
shall  be  made. 

8.  This  insurance  also  specially  to  cover  (  subject  to  the  free 
of  average  warranty )  loss  of,  or  damage  to  hull  or  machinery 
directly  caused  by  accidents  in  loading,  discharging  or  handling 
cargo,  or  caused  through  the  negligence  of  master,  mariners, 
eagiiiMts,  or  pilots,  or  through  ^pionoiis,  bmtmg  of  bmlers, 
broakage  of  tkfn^  or  liHNMifli  tmy  ialettl  d^oot  in  th» 
wmAmmy  er  Ml,  provided  such  loss  or  damage  has  not 
vesaHed  from  want  d  doe  diligence  by  the  owners  of  the  ship, 
or  aay  of  them,  or  by  the  manager.  Masters,  mates,  engineers, 
pilots,  or  crew  not  to  be  considered  as  part  owners  within  the 
meaning  of  this  clause  should  they  hold  shares  in  the  steamer. 

9.  General  average  and  salvage  to  be  adjusted  according  to* 
the  law  and  practice  obtaining  at  the  place  where  the  adventure 
ends,  as  if  the  contract  of  aft'rei^iitment  contained  no  ^leoial 
terms  upon  ilw  subjeet;  or,  if  the  eontraot  of  aAmghtmoit  sa 
providttB,  amrdag  to  Yctk-Aatwarp  Boles,  or,  ia  ^  oMe  of 
wood  eaigioeB,  YoilE-A^werp  Boles  omttliiig  irst  word  of* 
B^e  I.  ("No"),  but,  in  all  mattm  not  specifically  referred 
to  in  York-Antwerp  Rules  I.  to  XVII.  inclusive,  the  adjustment 
shall  be  in  accordance  with  the  law  and  practice  obtaining  at 
the  place  where  the  adventure  ends  and  as  if  the  contract  of 
affreightment  contained  no  special  terms  upon  the  subject. 

10.  In  the  event  of  expenditui*e  for  sidvage,  salvage  charges^ 
or  under  the  sue  and  laboov  dbmse,  tins  pc^iof  diall  oaijr  be^ 
liable  for  kB  tbaie  of  soeb  proportion  oi  tiie  amount  ^arge- 
able  to  tte  property  h&nkf  neored  as  the  meoied  value,  less 
kies  and/or  damage,  if  any,  for  which  the  insurer  is  liable 
bears  to  the  value  of  the  salved  property. 

Provided  that  where  there  are  no  proceeds  or  there  are 
expenses  in  excess  of  the  proceeds,  the  expenses,  or  the  excess 
of  the  expenses,  as  the  case  may  be,  shall  be  apportioned  upon 
the  basis  of  the  sound  value  of  the  property  at  the  time  of  the- 
acddent  and  this  poliej  without  any  deduction  for  lose  aa$/or 
teMge  dmU  bear  its  pro  rM  ^hare  of  sneh  espenses  or  excess 
ol  ezpenees  aeeerdingly. 

11.  Amage  payable  on  eaeii  valuation  separately  or  on  the^ 
whole,  without  deduction  of  thirds,  new  for  old,  whether  the 

•average  be  particular  or  general. 

12.  Donkey  boilers,  winches,  cranes,  windlasses,  steering  gear,. 
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and  electric  light  apparatus  shall  be  deemed  to  be  part  of  the  Ayyaiia  < 

hull  and  not  part  of  the  machinery.  Refrigerating  machinery 
and  insulation  not  covered  unless  expressly  included  in  this 
policy. 

18.*  Warranted  free  from  particular  average  under  3  per 
cent.,  but  nevertheless  when  the  vessel  shall  have  been  stranded, 
sunk,  on  fire,  or  in  oollision  with  any  other  ship  or  vessel,  under- 
writers shall  pay  tiie  damage  occasioHlll^hereby,  and  the 
expen.  of  .Iter  slLl  be  paid 

if  reasonably  ineuzied,  even  if  no  damage  be  found. f 

14.  No  claim  shall  in  any  case  be  allowed  in  respect  of - 
scraping  or  painting  the  vessel's  bottom. 

15.  Grounding  in  the  Panama  Canal,  Suez  Canal  or  in  the 
Manchester  Ship  Canal,  or  its  connections,  or  in  the  Jliver 
Mersey  above  Bock  Ferry  Slip,  or  in  the  River  Plate  (above 
Buenos  Ayres)  or  its  tributaries,  or  in  the  Danube,  Demerara.  or 
Bilbao  Biver,  or  on  the  Yenilcaie  or  Bilbao  Bar  shall  not  be 
deemed  to  be  a  etraadiag. 

16.  The  warranty  and  conditions  as  to  average  under  3  per 
eent.  to  be  applicable  to  eadi  voyage  as  if  separately  insored, 
and  a  voyage  shall  be  deemed  to  commence  at  one  of  the  follow- 
ing periods  to  be  selected  by  the  assured  when  making  up  the 
claim,  viz.:  at  any  time  at  which  the  vessel  (1)  begins  to 
load  cargo,  or  (2)  sails  in  ballast  to  a  loading  port.  Such  voy- 
age shall  be  deemed  to  continue  during  the  ensuing  period 
until  either  she  has  made  one  outward  and  one  homeward  pas- 
sage (including  an  inlnrmediate  ballast  passage,  if  made)  or 
has  carried  and  dkohaiged  two  eugoes,  whichever  may  fiiet 
happen,  and  further,  in  Mther  case,  until  she  b^^ins  to  load  a 
subsequent  cargo  or  sails  in  ballast  for  a  loading  port.  When 
the  vessel  sails  in  ballast  to  effect  damage  repair  such  sailing 
shall  not  be  deemed  to  be  a  sailing  for  a  loading  port  although 
she  loads  at  the  repairing  port.  In  calculating  the  3  per  cent, 
above  referred  to,  particular  average  occurring  outside  the  period 
covered  by  this  poUoy  may  be  added  to  particular  average 

*  The  following  "  Excess  3  per  cent.  P.  A.  QauBe  "  is  sometimes  sub- 
stituted for  Clause  13:  "In  the  event  of  particular  average  the  assurers 
only  to  be  liable  for  the  excess  of  3  per  cent,  upon  the  entire  value.** 

t  In  the  Hulls  (Internal  Combustion  Engines)  Institute  Time  Clauses 
the  following  additional  clause  is  inserted  after  Clause  13:  "In  the  event 
of  particular  average  on  the  machinery  the  und'erwriter  only  to  be  liable 
for  the  excess  of  10  per  cent,  upon  the  insured  value  of  the  machinery  in 
respect  of  each  accident.** 
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M^/flimMSaL  B  occurring  within  such  period  provided  it  occur  upon  the  same 
Toyage  (as  above  defined),  but  only  that  portion  of  the  claim 
•risiiig  within  snc^  {wriod  shall  be  recoverable  hmon.  Tlw 
oommeiieNiieiit  (tf  a  Toyage  shall  not  be  so  fixed  as  to  ovwfiap 
anotlier  vcjage  on  ipfcidi  m  cUn  »  mu3»  im  iSbm  or  tiie  pre- 
md&ig  poyiQro 

17.  Im  BO  eMe  diall  onderwrMm  be  fiable  lor  unrepaired 
damage  in  addition  to  a  sabseqnent  total  loss  sustained  during 
^le  term  covered  by  this  policy. 

18.  In  ascertaining  whether  the  vessel  is  a  constructive  total 
loss  the  insured  value  shall  be  taken  as  the  repaired  value,  and 
nothing  in  respect  of  the  damaged  or  break-up  value  of  the 
vessel  or  wreck  shall  be  taken  into  acooant. 

19.  In  the  event  of  toial  or  eoMtfuctwe  total  loss,  no  dnm 
to  be  BMMte  IIm  wMl^rwr^ers  Idr  Mgfat,  wiie&er  of 
9kmmimmud  has  been  givm  er  aoi. 

29.  In  tile  event  of  aeade«l  whereby  loss  or  damage  may 
result  in  a  elaim  under  this  policy,  notice  shall  be  given  in 
writing  to  the  underwriters,  where  practicable,  and,  if  abroad, 
to  the  nearest  Lloyd's  agent  also,  prior  to  survey,  so  that  they 
may  appoint  their  own  surveyor  if  they  so  desire;  and  when-  * 
ever  the  extent  of  the  damage  is  asenrtainable,  the  underwriters 
Mj  take  or  may  leqnire  the  aesared  to  take  tenders  for  the 
lefair  of  siieh  daaage.  In  mBm  where  a  tender  is  Meepted 
by  or  with  the  approval  ci  nnd^wr^m,  the  nndttrwi^ers 
wil  mttke  an  allowaaee  at  the  rate  of  302.  per  eent.  per  annum 
on  iJie  insured  value  for  the  time  actually  lost  in  waiting  for 
tenders.  In  the  event  of  the  assured  failing  to  comply  with 
the  conditions  of  this  clause,  15/.  per  cent,  shall  be  deducted 
from  the  amount  of  the  ascertained  claim. 

# 

21.  Warranted  free  of  capture,  seizure,  arrest,  restraint  or 
'  diiMnment,  and  the  consequences  thereof  or  ol  any  attempt 

tfamat  (pkacy  «seapM>,  and  aleo  irom  aU  ooaaequMieas  of 
hwiHIiliea  m  wadiiia  fCfatioMi,  whatiior  brfore  &t  altwr  dedara- 
tiM  9i  mmt, 

22.  Warranted  that  (except  as  hereinafter  mentioned)  the 
amount  insured  for  account  of  assured  and/or  their  managers 
on  premiums,  freight,  hire,  profit,  disbursements,  commissions, 
or  other  interests  policy  proof  of  interest  or  full  interest  admitted 
or  on  excess  or  increased  value  of  hull  or  machinery,  however 
described,  shall  not  exceed  15  per  cent,  of  the  values  ot  the 
hnll  and  machinery  as  stated  hmiB  but  this  imxm^  MA.  not 
fwtriet  the  aseiaed's  right  to  oover. 

(1)  Fremiims. — ^Any  amount  not  in  excess  of  aotuid  pfe- 
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minms  for  twelve  months  on  all  interests  of  whatsoever  nature 
insured  (including  estimated  premium  on  any  club  insurances), 

but  in  all  cases  reducing  monthly  by  a  proportionate  amount 
of  the  whole. 

(2)  Freight  andjor  chartered  freight  and  or  anticipated 
freight,  on  hoard  or  not  on  hoard,  insured  for  12  months  or 
father  I^Ne. — ^Any  amount  not  exceeding  25  per  cent,  of  the 
value  of  hnll  and  maehinery  as  stated  herein,  but  if  the  insur- 
ance be  for  less  than  12  months,  the  25  per  cent,  to  be  propor- 
tionately rednoed.  If  at  any  time  the  gross  freight  and/or 
chartered  freight  at  risk  exceeds  the  amount  placed  on  freight 
and/or  chartered  freight  for  time,  the  owner  to  have  the  liberty 
to  cover  the  excess  amount  whilst  at  risk. 

(3)  Freight  and/or  chartered  freight  for  voyage. — Any 
amount  not  exceeding  the  actual  gross  freight  and  or  chartered 
freight  at  risk,  all  freight  covered  on  time  policy  under  Clause  2 
hereof  to  be  taken  into  account. 

(4)  Antieifoied  freight. — ^If  the  vessel  be  in  ballast  and  un- 
4^artered,  an  amount  reasonably  estimated  on  the  bask  of 
current  freight  at  time  of  insurance  for  anticipated  net  freight 
on  the  next  cargo  passage,  all  freight  covered  on  time  policy 
to  be  taken  into  account. 

(5)  Time  charter,  hire  or  profit  on  time  charter,  or  charter 
for  series  of  voyages. — Any  amount  not  exceeding  the  rea- 
ecmably  estimated  net  profit,  reducing  as  earned,  on  a  period 
not  exceeding  the  length  of  the  charter.  Any  amonnt  insured 
under  Glaiise  2  to  be  taken  into  account,  and  only  the  excess  of 
such  amount  to  be  insured,  redi»:ing  pro  raid  as  earned. 

Provided  always  that  a  breach  of  this  warranty  shall  not 
afford  underwriters  any  defence  to  a  claim  by  mortgagees  or 
other  third  parties  who  may  have  accepted  this  policy  without 
notice  of  such  breach  of  warranty. 

28.    /      per  cent,  for  each  uncommenced  mouthy 
if  it  be  mutually  agreed  to  cancel  this  policy, 
as  follows  for  each  consecutive  30  days  the 

vessel  may  be  laid  up  in  port,  viz.:  — 

per  cent,  if  in  the  United  Kingdom  not 
under  repair, 

per  cent,  under  repair,  or  if  abroad. 
Provided  always  that  in  no  case  shall  a  return 
be  allowed  when  the  within-named  vessel  is 
lying  in  a  roadstead  or  in  exposed  and  unpro- 
tected waters. 

56  (2) 
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and 
azrival. 
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i     In  llie  event  oi  the  vessel  being  laid  up  in  port  for  a  period 
ef  80  conseentive  days  a  part  only  of  which  attaches  to  this 

policy  it  i8  hereby  agreed  that  the  laying  up  period  in  which 
either  the  eoniniencing  or  ending  date  of  this  policy  falls  shall 
1)0  deenied  to  run  from  the  first  day  on  which  the  vessel  is  laid 
up  and  that  on  this  basis  underwriters  shall  pay  such  proper-, 
tion  of  the  return  due  in  respect  of  a  full  period  of  30  days  as 
the  nninber  ol  days  attadiing  hefeto  bear  te  thirty. 

Freight. 

1.  In  port  and  at  sea,  in  doeks  and  giving  docks,  and  on 
gxidiroiis  and  pontoons,  at  nil  times,  in  all  ^bees,  aad  on 

tXL  MMMMW,  servkea  and  trades  irhatsoem  and  wlieiesoepvwr, 
UMnSm  slsam  or  safl,  with  leave  to  sail  with  or  without  pilots^ 
to  tow  and  assist  vessels  or  craft  in  all  situations,  and  to  be 
towed  and  go  on  trial  trips. 

2.  Including  risk  of  craft  and/or  lighter  to  and  from  the 
ship.  Each  craft  and/or  lighter  to  be  deemed  a  separate 
insurance  if  desired  by  the  assured. 

3.  General  average  and  salvage  to  be  adjusted  according  to 
tiie  Ikw  and  practice  obtaining  at  the  place  where  the  adventore- 
•mds,  as  if  tlw  eontiaflt  of  affrn(^tmaiit  oontained  no  special 
Ibbds  iqpoii  ilie  sobjeet;  or,  if  tiia  enrtract  of  ailrri|^itaieBt  so- 
pxovides,  aeeordiBg  to  Todk-Antwerp  Bnks,  or,  in  the  case  of 
wood  cargoes,  T<»k-Antwerp  BnJes  omitting  the  first  word 
of  Bnle  I.  ("No"),  but,  in  all  matters  not  specifically  referred 
to  in  York-Antwerp  Rules  I.  to  XVII.  inclusive,  the  adjustment 
shall  be  in  accordance  with  the  law  and  practice  obtaining  at 
the  place  where  the  adventure  ends  and  as  if  the  contract  of 
affreightment  contained  no  special  terms  upon  the  subject. 

4.  Warranted  free  from  particular  amtge  mder  8  per  cent.- 
unless  the  ship  be  stranded,  sunk  or  on  traruBderwrilers  not- 
withstanding this  warranty  lo  pay  for  any  damage  or  lost  ctosed 
by  ire  or  ooifinoii  witii  aaotiber  ddp  or  -womelL. 

5.  Ik  tim  evmt  of  Hie  total  loss,  whether  absolute  or  con- 
structive, of  the  aieamer  iSb»  amount  underwritten  by  this  policy 
shaU  be  paid  in  full,  whether  the  steamer  be  fully  or  only  partly 
loaded  or  in  ballast,  chartered  or  unchartered. 

6.  In  ascertaining  whether  the  vessel  is  a  constructive  total 
loss  the  insured  value  in  the  policies  on  ship  shall  be  taken  as 
the  repaired  value  and  nothing  in  respect  of  the  damaged  or 
break-up  value  of  the  iwaoel  or  wreck  shall  be  taken  ii^ 
aeeount. 


INSTITUTE  TIME  CLAUSES  FOR  1921. 


7.  In  calculating  the  amount  due  under  this  policy  in  respect  Appento 
of  any  daim  except  under  clauses  3  and  5,  all  insurances  on 

freight  (including  honour  policies  on  freight)  shall  be  taken 
into  ofmsideration,  and  when  the  total  of  such  insurances  exceeds 
in  amount  the  gross  freight  actually  at  risk  only  a  rateable 
proportion  of  the  gross  ff^ig^  lost  shall  be  recoverable  und^ 
this  policy,  notwiilistaadmg  any  valuation  therein. 

8.  Warranted  freje  t^-om  any  claim  consequent  on  loss  of  time, 
whether  arising  from  a  peril  of  the  sea  or  otherwise. 

9.  Should  the  vessd  be  sold  or  transferred  to  new  manage- 
ment, then,  unless  the  underwriters  agree  injMM|  to  such 
sale  or  transfer,  this  policy  shall  thereupon 

from  date  of  sale  or  transfer,  unless tliA vessel ha8l||p»&  hoard 
and  has  already  sailed  from  her  loKding  port  or  is  a*  sea  in 
ballast,  in  either  of  which  cases  such  cancellation  shall  be  sus- 
pended until  arrival  at  final  port  of  discharge  if  with  cargo,  or 
«t  port  of  destination  if  in  ballast.  A  pro  rata  daily  return  of 
premium  shall  be  made. 

10.  It  is  furtiier  agreed  that  shuiuld  the  vessel  hereby  insured 
receive  salvage  services  from  another  vessel  belonging  wholly  or 
in  part  to  the  same  owners,  or  under  the  same  management,  the 
assured  shall  have  the  same  rights  under  tiiis  policy  as  they 
would  have  were  the  other  vessel  entirely  the  property  of  owners 
not  interested  in  the  vessel  hereby  insured;  but  in  such  cases  the 
amount  payable  for  the  services  rendered  shall  be  referred  to  a 
sole  arbitrator  to  be  agreed  upon  between  the  underwriters  and 
the  assured. 

11.  Held  covered  m  onae  of  any  breach  of  warrant  as  to 
cargo,  trade,  locality  or  date  of  sailkig  provided  notice  be  given, 
and  any  additional  premium  required  be  agreed  immediately 
after  receipt  of  advices. 

12.  Should  the  vessel  at  the  expiration  of  this  policy  be  at  sea 
or  in  distress  or  at  a  port  of  refuge  or  of  call,  the  interest  hereby 
insured  shall,  provided  previous  notice  be  given  to  the  under- 
writers, be  held  covered  al  a  pro  raU  mcmthly  premium  to  her 
port  of  destination. 

13.  Warranted  free  of  captui-e,  seizure,  arrest,  restraint  or 
detainment,  and  the  consequences  thereof  or  any  attempt 
thereat,  piracy  excepted,  and  also  from  all  consequences  of 
hostilities  or  warlike  operations,  whether  before  or  after 
4iB(dar|ktion  of  war. 
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iifMidJ*  B      14.    /        per  cent,  for  each  imcommenced  month 
To    I  if  it  be  mutually  agreed  to  cancel  this  policy, 
reluni  )        per  cent,  for  each  consecutive  30  days 
I  the  vessel  may  be  laid  up  in  port. 
Provided  always  that  in  no  case  shall  a  ntsm  be  allowed 
when  the  withift-aamed  Teesel  is  lying  »  a  mdslMd  or  in 
mpomd  and  wmfn^mM  iratara. 


and 
arrival. 


INSTITUTE  OLAUSliS  FOB  BUILDERS'  BISKS. 

1921. 

Bisk  to  Commence  fbom  Laying  Ejcbl. 

1.  This  msuranee  is  also  to  cover  all  risks,  including  fire, 
widie  under  construction  and/or  fitting  out,  except  in  buildings 
or  workshops,  but  including  materials  in  yards  and  docks  of  the 
assured,  or  on  quays,  pontoons,  craft,  &c.,  and  all  risk  while  in 
transit  to  and  from  the  works  and/or  the  vessel  wherever  she 
may  be  lying,  also  all  naks  of  loss  or  damage  «bio«^  oolkpee 
of  mppotiB  or  ways  fioin  any  eaine  whtdbsf^,  and     xidu  of  * 

S.  Tiw  tMOTBM  h  Miho  to  cover  all  risks  of  trial  trips,  loaded 
or  eAetwiae,  as  <rfle&  as  vequired,  and  all  risks  whilst  proceeding 
io  wad  lotnuiing  from  the  trial  course. 

8.  Witii  leave  to  proceed  to  and  from  any  wet  or  dry  docks, 
harbours,  ways,  cradles,  and  pontoons  during  the  currenpy  of 
this  policy. 

4.  With  leave  to  fire  guns  and  torpedoes,  but  no  olaim  to 
attach  hereto  for  loss  of  or  damage  to  same  or  to  or 
machinery  unless  the  aceident  results  in  the  total  loss  of  the 

5.  Jm  mm  M  Uikue  <tf  konch,  underwrkers  to  bear  all  sub- 
aequeirt  esspeaaes  iaooifed  in  eomjjeting  launch. 

6.  Average  payable  irrespective  of  percentage,  and  without 
dedueticm  of  <me-third,  whether  the  average  be  particular  or 
general. 

7.  General  average  and  salvage  charges  as  per  foreign  custom, 
payable  as  per  foreign  statement,  and/or  per  York-Antwerp 
Kules,  if  required;  and  in  the  event  of  salvage,  towage,  l»  Met 
assistance  being  rendered  to  the  vess^  hereby  insaied  by  any 
vessel  bekMiging  in  part  or  in  nMe  to  Hie  aame  owoen,  it  is 
beieby  agpMad  tiwt  Hie  vaiae  el  endh  aervioes  (without  regard 
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to  the  common  ownership  of  the  vessels)  shall  be  ascertained  ^■•••itfi.li 

by  arbitration  in  the  manner  hereinafter  provided  for  under 
"Collision  Clause,"  and  the  amount  so  awarded,  so  far  as 
applicable  to  the  interest  hereby  insured,  shall  constitute  a 
charge  under  this  policy. 

8.  In  event  of  deviation  to  be  held  covered  at  an  additional 
premium  to  be  hereafter  arranged. 

9.  To  cover  wlule  binlding  all  damage  to  hull,  machinery, 
appall*  or  fumituie,  caused  by  settling  of  the  stocks,  or  failmse 
oit  breakage  iof  ehores,  Moddng  or  staging,  on  of  hoiking  or  otiiet 
gear,  either  before  (»r.  dMet  laundiing  and  while  fitting  out. 

10.  Full  contract  value  to  be  the  basis  of  the  insuranee. 

11.  It  is  agreed  that  any  changes  of  interest  in  the  steamer 
heieby  insured  shall  not  affect  the  validity  of  this  policy. 

12.  And  it  is  expressly  declared  and  agreed  that  no  acts  of 
the  insurer  or  insured,  in  recovering,  saving,  or  preserving  the 
property  insured  shall  be  considered  as  a  waiver  or  acceptance 
of  abandcMun^t. 

13.  This  iaaurance  ahm  spedally  to  cover  loss  of  or  damago 
to  thehuUormachinevy,  through  negligence  <^  masi^,  marinm, 
engineers  or  pilots,  or  trough  explosions,  bursting  of  boileca» 
breakage  of  shafts,  or  through  any  latent  defect  in  Ae 
machinery,  or  hull,  or  from  other  causes,  arising  either  on 
shore  or  otherwise,  causing  loss  of  or  injury  to  the  property 
hereby  insured,  provided  .such  loss  or  damage  has  not  resulted 
from  want  of  due  diligence  by  the  owners  of  the  ship  or  any  of 
them,  or  by  the  manager,  and  to  cover  sdl  risks  incideatai  to 
steam  navigation,  or  in  graving  docks. 

CoUiskm  Clause. 

14.  And  it  is  further  agreed  that  if  the  ship  hereby  insured 
shall  come  into  collision  with  any  other  ship  or  vessel,  and  the 
assured  shall  in  consequence  thereof  become  liable  to  pay,  and 
shall  pay  by  way  of  damages  to  any  other  person  or  persons  any 
sum  or  sums  in  respect  of  such  collision,  the  undersigned  wiU 
pay  the  assured  su^  prq^rtion  <^  such  sum  or  mm»  ao  paid  as 
their  respective  subscriptions  hereto  bear  to  tihe  value  of  the 
ship  heieby  insured,  provided  always  that  their  liability  in 
respect  of  any  one  such  collision  shall  not  exceed  their  propor- 
tionate part  of  the  value  of  the  ship  hereby  insured,  and  in 
cases  in  which  the  liability  of  the  ship  has  been  contested,  or 
proceedings  have  been  taken  to  limit  liability,  with  the  consent 
in  writing  of  the  undersigned,  they  will  also  pay  a  like  pro- 
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^m^L?  portion  of  the  ooste  whieh  the  assmed  shall  tiimby  incur,  oi 
be  ennpelled  to  paj;  but  when  both  vess^  are  to  blame,  then, 
Kabilify  ci  the  owners  of  one  or  both  of  such  vessels 
mmm  limited  hy  law,  olaims  under  this  clause  shall  be  settled 
oa  flie  principle  of  cross-liabilities  as  if  the  owners  of  each 
•^^<iiBal  had  been  compelled  to  pay  to  the  owners  of  the  other  of 
sndi  vessels  such  one-half  or  other  proportion  of  the  latter's 
damages  as  may  have  been  properly  allowed  in  asoertaimng 
the  balance  or  sum  payable  by  or  to  the  asaioed  in  ooaeeqiienee 
of  such  collision. 

15.  And  it  is  further  agreed  that  the  prino^  involved  ill 
this  clause  shaU  apply  to  the  ease  irlme  bo^  vetBds  are  the 
property,  m  part  Gt  in  jMb,  irf  the  same  owners,  aU  questions 
^resp^biiify  aad  amovait  of  Bability  as  between  the  two 
a^^Mag  left  to  the  decision  of  a  single  arbitrator,  if  the 
9MFteB  M  agiee  iqM»  a  single  arbitrator,  or  failing  such  agree- 
'■WBt,  to  tiie  decision  of  arbitrators,  one  to  be  appointed  by  th» 
nianaging  owners  of  both  vessels,  and  one  to  be  appointed  by 
the  majority  in  amount  of  underwriters  interested  in  each  vessel; 
the  two  arbitrators  chosen  to  choose  a  third  arbitrator  beloie 
entering  upon  the  reference.    The  torms  of  the  Axhtteto  ' 
Act  of  1889  to  apply  to  such  refeienee,  and  the  deeiaiea  of  sodi 
amgle,  or  of  any  two  of  sneh  tinee  arlntiators,  appointed  as 
Ibove,  to  be  final  and  binding. 

lejPte  eiMMff  ahtfS  oIm  eaOend  to  any  sum  which  the 

Kaftfc  to  pay,  or  shall  pay  for  removal  of 
^mrndums  under  wMuiory  potvers  for  injury  to  harbours, 
piers,  stages,  and  similar  structures,  or  for  loss  of 
mfe  or  personal  injury  consequent  on  mch  collision. 

Protection  and  Indemmig  Clause, 
M  m  tether  agieed  thst  if  the  assured  dhall  by  reason 
«f  Jai  mtoMl  m  the  insmed  ship  become  liable  to  pay  and  shall 
p^  any  sum  sums  in  respect  of  any  responsibility,  claim, 
demand,  damages,  and/or  expenses  arising  from  or  occasioned 
by  any  of  the  following  matters  or  things  during  the  ourren^ 
of  this  policy,  that  is  to  say:—  - 

Loss  of  or  damage  to  any  other  ship  or  boa*  or  goods, 
mwohandise,  fieigbt,  or  other  things  or  interests,  whatso- 
«w  on  board  sueh  oAw  ship  or  boat  caused  proximately 
«  otherwise  by  the  ship  insured  in  so  far  as  the  same  is 
not  oofeied  by  the  running  down  clause  set  out  above. 
'  ^  ®'  damage  to  any  goods,  merchandise,  freight  or 
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other  things  or  interest  whatsoever  other  than  as  aforesaid 
(not  being  builders'  gear  or  material  or  cargo  on  the  insured 
ship  I  whether  on  board  the  insured  ship  or  not,  which  may 
arise  from  any  cause  whatever. 

Loss  of  or  damage  to  any  harbour,  dock  (graving  or 
otherwise),  slipway,  way,  gridiron,  pontoon,  pier,  quay, 
jetty,  stage,  buoy,  telegraph  cable,  or  other  ixed  or  move- 
able thing  whatsoever,  or  to  any  goods  Or  property  in  or 
on      same,  howsoever  caused. 

Any  attempted  or  aetued  raising,  removal  or  destruction 
of  tiie  wreck  of  ihe  insured  ship  or  the  cargo  thereof,  or  any 
neglect  or  failure  to  raise,  remove,  or  destroy  the  same. 

Any  sum  or  sums  for  which  the  assured  may  become 
liable  or  incur  from  causes  not  hereinbefore  specified,  but 
which  are  absolutely  or  conditionally  recoverable  from  or 
undertaken  by  the  Liverpool  and  London  Steamship  Pro- 
tection Association,  Limited,  and/or  l^orth  of  England 
Protecting  and  Lidemniiy  Association,  but  excluding  loss 
Of  life  ana  personal  miury  mmljmhhhh  ezduaed 
from  any  ci  the  abofe  woses. 

18.  The  undersigned  will  pay  the  assured  such  proportion  of 
sucii  sum  or  sums  so  paid,  or,  whicli  may  be  required  to  indemnify 
the  assured  for  such  loss,  as  their  respective  subscriptions  bear  to 
the  policy  value  of  the  ship  hereby  insured,  and  where  the 
liability  of  the  assured  has  been  contested  with  the  consent  in 
writing  of  a  majority  (in  amount)  of  the  underwriters  on  the 
ship  hereby  insured,  the  undersigned  will  also  pay  a  like  pro- 
portum  of  the  costs* which  the  assured  shall  thereby  incur  or 
be  e(»npeDed  to  pay. 

Notwithstanding  the  foregoing,  this  policy  is — 

(a)  Warranted  free  from  any  claim  arising  directly  or  in- 

directly under  Workmen's  Compensation  or  Employers' 
Liability  Acts  and  any  other  statutory  or  common  law 
liability  in  respect  oi  aeoidents  to  workmeii.  ' 

(b)  Warranted  free  of  capture,  seizure,  arrest,  restraint,  or 

detainment,  and  the  consequences  thereof  or  of  any 
attempt  tiiereat  (piracy  excepted),  and  also  from  all 
consequences  of  hostilities  or  warlike  operations 
whether  before  or  after  declaration  of  war. 

(c)  Warranted  free  of  loss  or  damage  caused  by  strikers, 

locked  out  workmen,  or  persons  taking  part  in  labour 
disturbances  or  riots  or  civil  commotions. 

(d)  Warranted  free  of  loss  ox  damage  caused  by  earthquake. 


urn 
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,  1.  Warranted  not  to  enter  or  sail  from  any  port  or  ports,  place 
or  places,  in  British  North  America  on  the  Atlantic  coast,  except 
Halifax,  Louisburg  and  Sydney  for  purpose  of  coaling,  and  not 
north  of  50  deg.  N.  lat.  on  the  Pacific  coast. 

2.  Warranted  not  to  e»ler  the  Baltic  begrood  19  de^.  £.  long., 
or  sail  from  a  loading  port  tiimin  betwem  Ist  October  and 
let  April. 

3.  Warranted  not  to  sail  for  or  from  any  port  or  place  on  the 
north  coast  of  Europe  between  North  Cape  and  Cape  £^anin, 
and  not  to  proceed  east  of  Cape  Kanin  in  the  Argtig  Onoia. 

4.  Warranted  not  to  sail  mOk  ladiaa  coa)  as  caigo  betumi 
Ifll  Manli  aad  ddtk  J«M. 

5.  Warranted  not  to  sail  for  or  from  any  port  or  place  in  the  • 
Behring  Sea  or  Alaska  or  Siberia  (except  that  vessels  may 
enter   or   sail   from   Vladivostock   between   1st  May  and 
1st  November).  ' 

On  payment  of  an  additional  premium  of  per  ctnt.,  it  k 
agreed  to  caacel  No.  1  of  the  abofe  wiin^ee— except  betwam 
1st  OoMer  aad  Ul  Maj. 

* 

On  payment  of  an  additional  premimn  of  per  cent.,  it  is 
agreed  to  cancel  No.  2  of  the  above  warranties. 
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Bulb  I.  Jettison  of  Deck  Caego. 

No  jettison  of  deck  cargo  shall  be  made  good  as  general 
average. 

Every  structure  not  built  in  with  the  frame  of  the  vessel  shall 
be  considered  to  be  a  part  of  tiie  deek  of  the  veasel. 

Bulb  II.  I^amagb  by  Jbttoon  and  Sacbiuce  for  the 

Common  Safbty. 

Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  or  in 
consequence  of  a  sacrifice  made  for  the  common  safety,  and  by 
water  which  goes  down  a  ship's  hatches  opened  or  other  opening 
made  for  the  purpose  of  making  a  jettison  for  the  common 
safety  shall  be  made  good  as  genml  average. 

Bulb  III.  Extinguishing  Fiee  on  Shipboard.* 

Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  water 
or  otherwise,  including  damage  by  beaching  or  scuttling  a  burn- 
ing ship,  in  extinguishing  a  fire  on  board  the  ship,  shall  be 
made  good  as  general  average;  except  that  no  compensation 
shall  be  made  for  damage  to  such  portions  of  the  ship  and  bulk 
eargo,  <Hr  to  sueh  separate  padcagee  of  cargo,  as  have  been  on 
fire. 

•  The  oonfltruction  of  this  rule  was  involved  in  Greenshields  v. 
Stephens,  [1908]  1  K.  B.  51  (G.  A.);  affirmed  in  the  House  of  Lordc, 
[1908]  A.  G.  431. 
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£uL£  IV.  Cutting  away  Wreck. 
Loss  or  damage  caused  by  oatting  away  the  wiw*  or  remains 
<rf  spars,  or  of  cAhsx  iUiigs  wbioh  hare  previoiisly  been  carried 
away  by  sea-peril,  shall  not  be  made  good  as  general  average. 

Bulb  V.  Voluntary  Stranding. 
When  a  ship  is  intentionally  run  on  shore,  and  the  cir^mi- 
stances  are  such  that  if  that  course  were  not  adopted  she  would 
inevitably  sink,  or  drive  on  shore  or  oa  rocks,  no  loes  w  damage 
oansed  to  tiie  slup,  cargo,  and  freight,  or  any  of  ^m,  by  such 
mtenlioBal  ronning  <m  shore  dball  be  made  good  as  general 
avmge.  But  m  all  otiier  cases  where  a  ship  is  intentionally 
run  on  shore  for  the  common  safety,  the  consequent  loss  or 

damage  shall  be  allowed  as  general  average. 

•  * 

Rule  VI.  Careying  Press  of  Sail.    Damage  to  or  Loss 
.    ,  OF  Sails. 

BaoMge  to  or  loss  of  sails  aad  spars,  or  either  of  theAi, 
caused  by  fofdng  a  iOiip  off  the  ground  or  by  driving  her  higher 
up  the  ground,  for  the  common  safety,  shall  be  made  good  as 
general  average;  but  where  a  ship  is  afloat,  no  loss  or  damage 
caused  to  the  ship,  cargo,  and  freight,  or  any  of  them,  by  carry- 
ing a  press  of  sail,  shall  be  made  good  as  general  average.  ^ 

Rule  VII.  Damage  to  Engines  in  JEUflqating  a  BmF, 

Bamage  oansed  to  maohineiy  and  boilers  of  a  ship  which  is 

ashore  and  m  a  poedtion  of  peril  in  endeavouring  to  refloat  shall 
be  allowed  in  general  average,  when  shown  to  have  arisen  from 
an  actual  intention  to  float  the  ship  for  the  common  safety  at 
the  risk  of  such  damage. 


Bulk  VIIJ.  Expenses  Lightening  a  Ship  when  Ashore  and 

CQsaammHT  Damage. 
When  a  ehip  is  ashore  and,  in  order  to  float  her,  cargo,  bunker 
coals,  and  ship's  stores,  or  any  of  them,  are  discharged,  the  extra 
cost  of  lightening,  lighter  hire,  and  reshipping  (if  incurred), 
and  the  loss  or  damage  sustained  thereby,  shall  be  »4mitt<id  m 
gefiieral  average. 
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Bulb  IX.  Cargo,  Ship's  Materials,  and  Stores  Burnt     iijiiiiiy  # 

FOR  Fuel. 

Cargo,  ship's  materials  and  stores,  or  any  of  them  necessarily 
burnt  for  fuel  for  the  common  safety  at  a  time  of  peril,  shall  be 
admitted  as  general  average,  when  and  only  when  an  ample 
supply  of  fuel  had  been  provided;  but  the  estimated  quantity  of 
opals  that  would  have  been  consumed,  calculated  at  the  price 
current  at  the  ship's  last  port  oi  departure  at  l^e  date  of  her 
leaving  shall  be  charged  to  the  shipowner  and  credited  to  the 
general  average. 

Rule  X.  Expenses  at  Port  op  Refuge,  (fee. 

(a)  When  a  ship  shall  have  entered  a  port  or  place  of  refi^, 
or  shall  have  returned  to  her  port  or  place  of  loading,  in  conse- 
quence of  accident,  sacrifice,  or  other  extraordinary  circum- 
staaees,  which  render  that  necessary  fOr  the  common  safety,  the 
expenses  of  entering  such  port  or  place  shall  be  admitted  as 
general  average;  and  when  she  shall  have  sailed  thence  with 
her  original  cargo,  or  a  part  of  it,  the  corresponding  expenses 
of  leaving  such  port  or  place,  consequent  upon  such  entry  or 
return,  shall  likewise  be  admitted  as  general  average. 

(b)  The  cost  of  discharging  cargo  from  a  ship,  whether  at  a 
port  or  place  of  loading,  call,  or  refuge,  shall  be  admitted  as 
general  average,  when  the  discharge  was  necessary  for  the 
eommon  safety  or  to  enable  damage  to  the  ship,  caused  by 
saiarifice  or  accident  during  tiie  voyage,  to  be  repaired,  if  the 
repairs  were  neoessaiy  f(jar  the  safe  prosecution  of  the  voyage. 

(o)  Whenever  the  cost  of  disdiarging  cargo  from  a  ship  is 
admissible  as  general  average,  the  cost  of  reloading  and  storing 
such  cargo  on  board  the  said  ship,  together  with  all  storage 
charges  on  such  cargo,  shall  likewise  be  so  admitted.  But 
when  the  ship  is  condemned  or  does  not  proceed  on  her  original 
voyage,  no  storage  expenses  incurred  after  the  date  of  the  ship's 
condemnation  or  of  the  abandonment  of  the  voyage  shall  be 
admitted  as  general  average, 
^(d)  If  a  ship  under  average  be  m  a  port  or  place  at  whi^^  it 
is  loaciicable  to  repair  her,  so  as  to  enable  her  to  eany  on  the 
whole  cargo,  and  if,  in  order  to  save  expenses,  either  she  is 
towed  thence  to  some  other  port  or  place  of  repair  or  to  her 
destination,  or  the  cargo  or  a  portion  of  it  is  transhipped  by 
another  ship,  or  otherwise  forwarded,  then  the  extra  cost  of 
such  towage,  transhipment,  and  forwarding,  or  any  of  them  (up 
to  the  amount  of  the  extra  expenses  saved)  shall  be  payable  by 
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the  aeYoml  parties  ]to  the  adTentoie  in  proportion  to  Uie  extia- 
Ofdinarj  expense  saved. 

Bivui  XI.  Wages  and  Maintsnancb  cm  Cmxw  m  P«kt  mt 

When  a  ship  shall  have  entered  or  been  detained  in  any  port 
or  place  under  the  circumstances,  or  for  the  purposes  of  the 
repairs,  mentioned  in  Rule  X.,  the  wages  payable  to  the  master, 
officers,  and  crew,  together  with  the  cost  of  maintenance  of  the 
same,  during  the  extra  period  of  detention  in  such  port  or  place 
mm  the  ship  shall  or  should  have  been  made  rea^  to  ^ooeed 
upon  her  Yoysge,  shall  he  admitted  as  gsimd  avmge.  But 
when  the  ship  is  eondemned  or  does  not  proceed  on.  her  <»iginal 
▼oyage,  tiie  wages  and  maintenance  of  the  master,  officers,  and 
crew,  incurred  after  the  date  of  the  ship's  condemnation  or  of 
the  abandonment  of  the  voyage,  shall  not  be  admitted  as 
general  average. 

RiTLB  XII.  Damage  to  Cabgo  in  Discharging,  &c. 

Damage  done  to  or  loss  of  cargo  necessarily  caused  in  tlio  act 
of  discharging,  storing,  reloading,  and  stowing,  shall  be  niQ^de 
good  as  gmieral  average  when  and  only  when  the  cost  of  those 
tmmvgm  respeetiTely  is  admitted  as  gmwnd  ayerage. 

Rule  XIII.  Deductions  f&om  Cost  of  Repairs. 

In  adjusting  daims  for  general  average,  repairs  to  be  allowed 
in  gemnl  average  diall  he  subject  to  the  f oUowing  dednctions 
in  mspedt  of  "  new  for  M,'  viz. — 

Li  the  ease  ci  iron  cv  sled  MpB  from  date  of  original 
register  to  the  date  of  accident, — 

Up  to       f    All  repairs  to  be  allowed  in  full,  except 
1  year  old    <  painting  or  coating  of  bottom,  from  which 
(A.)         '  one-third  is  to  be  deducted. 

One-third  to  he  deducted  off  repairs  to  and 
renewid  of  woodwork  <^  hull,  maste  and  spars, 
furniture,  upholstery,  eroekerj,  metal  and 
glassware,  also  sails,  rigging,  ropes,  sheets  and 
hawsers  (other  than  wire  and  chain),  awnings, 
covers  and  painting. 

One-sixth  to  be  deducted  off  wire  rigging, 
wire  ropes  and  wire  hawsers,  chain  cables  and 
chains,  donkey  engines,  steam  winches  and 
connections,  steam  cnms  aad  ooaneelkHis; 
other  repairs  in  fuH. 


Between 
1  and  3  years 
(B.) 
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Between 


Between 
6  and  10  years 
(D.) 


Betw^n 

10  &  15  years 
(E.) 

Ihrer 
15  years 
(F.) 


/  Deductions  as  ahoire  under  Clause  B. ,  except 
^  that  one-sixth  be  deducted  off  ironwork  of 
J  masts  and  spars,  and  machinery  (inclusive  of 

^  boilers  and  their  mountings). 

Deductions  as  above  under  Clause  C,  except 
that  one-third  be  deducted  off  ironwork  of 
maste  and  spars,  repairs  to  and  renewal  of  all 
machinery  (inclusiye  ilgjligiters  and  their 
mountings),  and  all  hawsers,  ropes,  sheete, 
.  and  rigging. 

One-third  to  be  deducted  off  all  repairs  and 
renewals,  except  ironwork  of  hull  and  cement- 
ing and  chain  cables,  from  which  one-sixth  to 
be  deducted.   Anchors  to  be  allowed  in  full. 

One-third  to  be  deducted  off  all  repairs  and 
renewals.  Anchors  to  he  allowed  in  full. 
One-sixth  to  be  deducted  off  chain  cables. 
^  The  deductions  (except  as  to  provisions  and 
stores,  machinery,  and  boilers)  to  be  regulated 
by  the  age  of  the  ship  and  not  the  age  of  the 
particular  part  of  her  to  which  they  apply .  No 
painting  bottom  to  be  allowed  if  the  bottom 
has  not  been  painted  within  six  months  pre- 
vious to  ^  date  of  accident.  No  deduction  to 
be  made  in  respect  of  old  material  which  w 
repaired  without  being  replaced  by  new,  and 
provisions  and  stores  which  have  not  been  in 
Vuse. 

In  the  case  of  wooden  or  composite  ships:-- 

When  a  ship  is  under  one  year  old  from  date  of  original 
register,  at  the  time  of  accident,  no  deduction  new  for  old 
shall  be  made.  After  that  period  a  deduction  of  one-third 
shall  be  made,  with  the  following  exceptions:  — 

Andlors  shall  be  allowed  in  full.  Chain  cables  shall  be  sub- 
jeet  to  a  dediaction  of  one-^xith  only. 

No  deduction  shall  be  mnde  in  respeot  of  provisions  and  stores 
which  had  not  been  in  use. 

Metal  sheathing  shall  be  dealt  with,  by  allowing  in  full  the 
cost  of  a  weight  equal  to  the  gross  weight  of  metal 
sheathing  stripped  off,  minus  the  proceeds  of  the  old 
metal.  Nails,  felt,  and  labour  metalling  are  subject  to  a 
deduction  of  one-third. 


Generally 
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*WO<Mt  c  In  the  case  of  ships  generally:— 

la  the  ease  of  all  ships,  the  expense  of  straightening  hen^ 
ifwiiratk,  indading  lahonr  of  taking  oirt  and  xef^fMing 
it,  shall  he  allowed  in  fall. 

Graving  dock  dues,  including  expenses  of  removals,  cartages, 
use  of  shears,  stages  and  graving  dock  materials,  shall  be 
allowed  in  lull. 


Bulb  XIV.  Temporary  Repairs. 

Ko  dednetioiis  "  atw  for  old shall  he  made  from  the  coat  of 
iampoiaiy  lepnrs  of  damage  aliowaiUe  as  gimeral  average. 

Bulb        Loss  ov  Fsmi&ht. 

Loss  of  freight  arising  from  damage  to  or  loss  of  cargo  shall 
be  mfiule  good  as  general  average,  either  when  caused  by  a 
gWMral  average  aet  or  when  the  damage  to  or  loss  of  caigo  is 
•0  made  good. 

Bulb  XVI.  Amount  to  .se  Made  Good  for  Cargo  Lost  or 

Damaiobd  vw  Sacbhicb. 

The  amount  to  be  made  good  as  general  average  for  damage 
or  loss  of  goods  sacrificed  shall  be  the  loss  which  the  owner  of 
the  goods  has  sustained  thereby,  based  on  the  market  values  at 
the  date  of  the  arrival  of  the  vessel  or  at  the  termination  of  the 
adventure. 

Bulb  XVJl.  OmmoBUTOiET  Valubb. 

The  contribution  to  a  general  average  shall  be  made  upon  the 
aotual  values  of  the  property  at  the  termination  <rftfaeadventur8» 
to  idiiah- shall  he  added  the  aoumnt  made  good  as  geoefal 
average  for  -gmpuif  aaonffieed;  deduction  hmng  made  from  the 
II  ahi^omer's  £rrig^  and  paasage-money,  at  risk,  id  soeh  port 

duurgee  and  exew's  wages  as  would  not  have  been  incurred  had 
the  ship  and  eargo  been  totally  lost  at  the  date  of  the  general 
average  act  or  sacrifice,  and  have  not  been  allowed  as  general 
average;  deduction  being  also  made  from  the  value  of  the 
property  of  all  charges  incurred  in  respect  thereof  subsequently 
to  the  general  average  act,  except  S9ch  ohuges  as  asa  allowed 
in  gmral  avmge. 


YORK-ANTWERP  RULIS,  1890. 

Passengers'  luggage  and  personal  effects,  hot  shipped  under  Afp— ite  C 
bill  of  lading,  shall  not  contribute  to  general  average. 

Bulb  XVUI.  Adjustment. 

Except  as  provided  in  the  foregoing  rules,  the  adjustment 
shall  be  drawn  up  in  accordance  with  the  law  and  practice  that 
would  have  governed  the  adjustment  had  the  contract  of 
affreightment  not  contained  a  clause  to  pay  general  average 
aocording  to  these  rules. 
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The  following  are  the  Rules  of  Practice  adopted  by  the  Asso^ 
maiian  of  Average  Adiuiters,  Maify  1920:— 

Note.— Some  of  the  uadermentioBed  Rules  are,  as  indicated* 
''CimIoiiis  of  Lloyd's/'  now  by  resc^atioa  of  the  Assoeiatioa 
incoipoffiied  amongst  the  finks  ol  PiMtioe. 

Tho  fnaniye  to  ike  Cm/boam  mw— 

"  Nothing  can  be  called  a  '  Custoni  of  Lloyd's '  which 
is  determined  by  a  decision  of  the  superior  Courts;  for 
whatever  is  thus  sanctioned  rests  on  a  ground  surer  thaa 
Custom.  A  '  Custom  of  Lloyd's '  then  must  relate  to  a 
point  on  which  the  law  is  doubtful,  or  not  yet  defined, 
but  as  to  wlueb,  ioat  ptaetkal  oonTmuenee,  it  is  neeessary 
^kmi  tfaeie  shoold  be  some  uniform  rule.  By  the  term 
is  here  understood  tiie  Customs  of  English  Adjusting, 
whs^hor  as  aieoting  Genml  or  Ptetioalar  Ayerage." 

1.  Adjustments  'for  the  Consideration  of  Underwriters.** 

ttat  any  a^nstmeBt  pieparad  far  eoasidmlion  of  under- 
iviilen  ahail  imAaie  a  statement  of  zeasoas  of  Hbe  average 
adjuster  for  makiiig  maA  adjustment,  and,  when  submitted  in 
con  junction  with  a  elaim  for  which  underwriters  are  liable,  shall 
be  contained  in  an  entirely  separate  document.  To  such  adjust- 
ments the  following  note  shall  be  appended,  viz.: — 

"This  adjustment  has  been  prepared  by  request,  to  enable 
the  aasmed  to  submit  flie  qaae  to  nnder  wiitofu." 

2.  Interest  and  Commission  for  Advancing  Funds. 

That,  in  practice,  interest  and  commission  for  advaneiog 
foB^  are  only  allowable  in  average  when,  proper  and  neoessaiy 
steps  having  been  ti^Een  to  make  a  ooUeetioa  on  aoeount^  an 
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out-of-pocket  expense  for  interest  and/or  commission  for  Appendix  D 
advancing  funds  is  reasonably  incurred. 

8.  Agency  Commission  and  Agency. 

That,  in  practice,  neither  commission  (excepting  bank  com- 
mission) nor  any  charge  by  way  of  agency  or  remuneration  for 
trouble  is  allowed  to  the  shipowner  in  average,  except  in  respect 
of  services  rendered  on  behalf  of  cargo  when  such  services  axe 
not  involved  in  the  oontiaot  of  affi»ightment. 


4.  Duty  of  Adjusters  In  respect  of  Cost  of 

That  in  adjusting  particular  average  on  ship  or  general 
avez^  which  indndes  repairs,  it  is  tiie  duty  of  the  adjuster  to 
sati^PHHHMiMit  meh  reasonable  and  usual  precautions  have 
beenyHHRkeep  down  the  cost  of  repairs  as  a  prudent  ship- 
owner would  have  taken  if  uninsured. 


5.  Claims  for  Damage  to  Ship's  Machinery. 

That  no  claim  for  damage  to  ship's  macii||||||Mfcal^  be  ad- 
mitted into  an  adjustment  unless  a  rarvey  ha^Hsllidd  upon 
such  machinery  by  competent  and  disinterested  engineers  as 

soon  as  practicable  after  the  occurrence  of  the  casualty  giving  ' 
rise  to  the  claim;  a  certificate  of  such  survey,  reporting  as  to 
the  nature  and  cause  of  the  damage,  to  be  furnished  to  the 
adjuster;  or  unless  clear  proof  be  given  to  the  adjuster  that 
die  holding  of  such  survey  or  the  obtaining  of  such  certificate  is 
impiaotifiable,  which  ptoof  is  to  be  set  forth  on  the  face  of  the 
adjiMftment. 

6.  Claims  m  8h$p*s  MadUnery. 

That  in  all  claims  on  ship's  machinery  for  repairs,  no  claim 
for  a  new  propeller  or  new  shaft  shall  be  admitted  into  an 
adjustment,  unless  the  adjuster  shall  obtain  and  insert  into 
his  statement  evidence  showing  what  has  become  of  the  old 
propeller  or  shaft. 

7.  Water  Casks  (Cuskm  of  Lloyd's,  1876). 

Water  casks  or  tanks  carried  on  a  ship's  deck  are  not  paid 
for  by  underwriters  as  general  or  particular  average;  nor  are 
warps  or  other  artioles  when  improperly  carried  on  deck. 
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General  Average. 

fi  Basis  of  Adjustmmt. 

That  in  any  adjustment  of  general  average  not  .  made  in 

accordance  with  British  Law  it  shall  be  prefaced  on  what  prin- 
ciple or  according  to  what  law  the  adjustment  has  been  made, 
and  the  reason  for  so  adjusting  the  claim  shall  be  set  forth. 

In  all  cases  the  adjuster  shall  give  particulars  in  a  prominent 
position  in  the  average  statement  of  the  clause  or  clauses  con- 
tend itk  the  dbaiier-pArfy  aad/or  bills  of  lading  with  reference 

t.  Deakload  JeHison  (Cuskm  of  Lloyd's,  Amended,  1«90— M). 

The  jettison  of  a  deckload  carried  according  to  the  usage  of 
trade  and  not  in  violation  of  the  contracts  of  affreightment  is 
general  av^mge. 

Tktie  is  an  exception  to  tiiis  rule  in  the  case  oi  cargoes  of 
cotton,  tallow,  aeids  aad  some  Met  goods. 

10.  Damage  by  Waier  used  to  BkeiinguUh  Fire. 
That  damage  done  by  water  poured  down  a  ship's  hold  to 
iiiiiiigaiali  a  fiie  be  troated  as  general  average. 

11.  Demage  muBsA  i|f  Weter  tibrom  upon  Burning  Goods. 

That  goods  in  a  ship  whidi  is  on  fire,  or  the  cargo  of  whick 

is  on  fire,  affected  by  water  voluntarily  used  to  extingiusli  sndi 

fire,  shall  not  be  the  subject  of  general  average  if  the  packages 
so  affected  be  themselves  on  fire  at  the  time  the  water  was 
thrown  upon  them. 

12.  Vobrnttur^  mrmndimg  (Custom  of  Uoyd's,  1876). 

The  custom  of  Lloyd's  ezdudes  from  general  average  all 
damage  to  ship  or  cargo  resulting  from  a  voluntary  stranding 

This  rule  does  not  necessarily  exclude  such  damage  as  is  done 
by  beaching  or  scuttling  a  burning  vessel  to  extinguish  the  fire. 

la.  Eaepenses  Lightening  a  Ship  when  Ashore  (Custom  of 
Lkiifd  s,  Amended,  1890-91>. 

When  a  ship  is  aslMHEe,  and,  in  ofder  to  fioat  her,  cargo  is  put 
into  lighters,  and  is  then  at  once  reshipped,  the  ^ole  cost  of 
lightering,  including  lighter  hire  and  reshipping,  is  general 
average. 
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14.  Sails  set  to  force  a  Ship  ojf  the  Ground  (Custm  of 

Lloyd's,  1876). 

Sails  damaged  by  being  set,  or  kept  set,  to  force  a  ship  off  the 
ground  or  to  drive  her  higher  up  the  ground  for  the  common 
safety,  are  general  average. 

id.  Stranded  Vessels:  Damage  to  Engines  in  getting  off. 

That  damage  caused  to  nuidiineij  and  boilers  of  a  stranded 
vessel,  in  endeavouring  to  rdloat  tor  tiie  common  safety,  whm 
the  interests  are  in  peril,  be  allowed  in  general  average. 

16.  Chims  arising  oui  of  Defieieney  of  Fuel. 
That  in  adjusting  general  average  arising  out  of  deficiency  of 
fuel  the  facts  on  which  the  general  average  is  based  shall  be 
set  forth  in  the  adjustment,  including  the  material  dates  and 
distances,  and  particulars  of  fuel  supplies  and  consumption. 

17.  Besort  to  Port  of  Refuge  for  General  Average  Repairs: 
Treatment  of  the  Charges  incurred. 

That  when  a  ship  puts  into  a  port  of  refuge  in  consefnaice 
of  damage  which  is  itself  the  subject  of  general  average,  and 
sails  thence  with  her  original  cargo,  or  a  part  of  it,  the  outward 
as  well  as  the  inward  port  charges  shall  be  treated  as  general 
average;  and  when  cargo  is  discharged  for  the  purpose  of 
repairing  such  damage,  the  wai-ehouse  rent  and  reloading  of 
the  same  shall,  as  well  as  the  discharge,  be  treated  as  general 
average.    (See  Atwood  v.  BeOar.) 

18.  Resort  to  Port  of  Refuge  on  Account  of  Particular  Average 
Repairs:  Treatment  of  the  Charges  incurred. 

That  when  a  sh^  puts  into  a  port  of  refuge  in  consequence 
of  damage  which  is  itself  the  subject  of  particular  average  (or 
not  of  general  average ),  and  when  the  cargo  has  been  disdmrged 

in  eonseciuence  of  such  damage,  the  inward  port  cha^rges  and 
the  cust  of  discharging  the  cargo  shall  be  general  average,  the 
warehouse  rent  of  cargo  shall  be  a  particular  charge  on  cargo, 
and  the  cost  of  reloading  and  outward  port  charges  shall  be  a 
particular  charge  on  freight.    i^See  Smndsen  v.  Wallace.) 
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TretUment  of  Cosh  of  Storage  and  Heloadmg  at 


Port  of  Refuge. 

Tliat  when  the  cargo  is  disdiarged  for  the  purpose  of  repair- 
ii^,  re-oonditioning,  or  diminishiug  damage  to  ship  or  cargo 
which  is  itself  the  subject  of  general  average,  the  cost  of 
storage  on  it  and  of  reloading  it  shall  be  treated  as  general 
average,  equally  with  the  cost  of  discharging  it. 

20.  Expemes  at  a  Port  of  lief  aye  (Custom  of  Lloyds, 

Amended,  1890— 91>. 

Wlieii  a  ship  pats  into  a  port  of  refuge  on  aooount  of  accident 
aiid  not  in  eonseqoence  of  damage  which  is  itself  the  subject  of 
general  average,  then,  on  the  assumption  that  the  ship  was 
seaworthy  at  the  conunenceiuent  of  the  voyage,  the  custom  of  * 
Lloyd's  is  as  follows: — 

(a)  All  cost 'of  towage,  .pilotage,  harbour  dues,  and  other 
mtrmog^mry  ^peneee  ineiirred  in  mdet  to  hring  the 
^ip  aad  eaigo  into  a  place  of  safety,  are  general 
average.  Under  ikie  term  extraordinary  expenses" 
are  not  induded  wages  or  victuals  of  crew,  coals',  or 
engine  stores,  or  demurragfe. 

(h)  The  cost  of  discharging  the  cargo,  whether  for  the 
connnon  safety,  or  to  repair  the  ship,  together  with 
the  cost  of  conveying  it  to  the  waieiMHifle,  ia,  genmJ 
average. 

The  «oet  of  discharging  the  cargo  on  aeeount  of 
damage  to  ^  MuHing  from  its  own  vice  propre,  is 
ciiaigoable  to  the  ownm«  of  tiie  cargo. 

(c)  The  warehouse  i^ent,  or  other  expenses  which  take  the 

place  of  warehouse  rent,  of  the  cargo  when  so  dis- 
charged, is,  except  as  under,  a  special  charge  on  the 
cargo. 

(d)  The  cost  of  re-loading  the  cargo,  and  the  outward  port 

charges  incurred  through  leaving  the  port  of  refuge, 
aie,  wben  tke  discharge  of  eaigo  falls  in  general 
avmge,  a  sjpedal  charge  on  fm§^. 

(e)  The  ez|peaees  ief«Red  to  in  dboee  (d)  aie  charged  to  the 

party  who  nms  the  risk  ot  freig^— 4hat  is,  wholly  to 
the  chartmr — if  the  whole  freight  has  been  prepaid; 
and,  if  part  only,  then  in  the  proportion  which  the 
part  prepaid  bears  tu  the  whole  freight. 

(f)  When  the  cargo,  instead  of  being  sent  ashore,  is  placed 
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on  board  hulk  or  lighters  during  the  ship's  stay  in  AtfWiilm-l> 

port,  the  hulk-hire  is  divided  between  general  average, 
cargo,  and  freight,  in  such  proportions  as  may  place 
the  several  contributing  interests  in  nearly  the  same 
relative  positions  as  if  the  cargo  had  been  landed  and 
it<Mred. 

21.  Treatment  of  Costs  of  Extraordinary  Discharge. 

That  no  distinction  be  drawn  in  practice  between  discharging 
cargo  for  the  common  safety  of  ship  and  cargo,  and  discharging 
it  for  the  purpose  of  effecting  at  an  intermediate  port  or  ports 
of  refuge  repairs  necessary  for  the  prosecution  of  the  voyage. 

22.  Towage  from  a  Port  0  Refuge. 

That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practicable 
to  repair  her,  and  if,  in  order  to  save  expense,  she  be  towed 
thence  to  some  oilier  port,  then  the  extra  cost  of  such  towage 
shall  be  divided  in  propor^on  to  Ihe  saving  of  expense  thereby 
oceasioned  to  the  several  parties  to  the  adventure. 

2S.  Cargo  forwarded  from  a  Port  of  Refuge. 

That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practicable 
to  repair  her  so  as  to  enable  her  to  carry  on  the  whole  cargo, 
but,  in  order  to  save  expense,  the  cargo,  or  a  portion  of  it,  be 

transhipped  by  another  vessel,  or  otherwise  forwarded,  then  the 
cost  of  such  transhipment  i  up  to  the  amount  of  expense  saved) 
shall  be  divided  in  proportion  to  the  saving  of  expense  thereby 
occasioned  to  the  several  parties  to  the  adventure. 

24.  Cargo  Sold  at  a  Port  of  Refuge. 

That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practicable 
to  repair  her  so  as  to  enable  her  to  carry  on  the  whole  cargo, 
or  such  portion  of  it  as  it  fit  to  be  carried  on,  but,  in  order  to 
save  expense,  the  carg^,  or  a  portion  of  it,  be,  wi^  th^  consent 
of  the  owners  of  mttk  cargo,  sold  at  the  port  of  refuge,  then  the 
loss  by  sale  including  loss  of  freight  on  cargo  so  sold  (up  to  the 
amount  of  expense  saved)  shall  be  divided  in  proportion  to  the 
saving  of  expense  thereby  occasioned  to  the  several  parties  to 
the  adventure;  provided  always  that  the  amount  so  divided 
shall  in  no  case  exceed  the  cost  of  transhipment  and/or  forward- 
ing referred  to  in  the  preceding  rule  of  the  association. 
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Appfato  B  25.  Interpretaiion  of  the  Rale  respecting  Substituted  Expenses. 

That  for  the  purpose  of  avoiding  any  misinterpretation  of  the 
resohition  relating  to  the  apportionment  of  substituted  expenses, 
it  is  declared  that  the  saving  of  expense  therein  mentioned  is 
limited  to  a  saving  or  reduction  of  the  actual  outlay,  including 
the  crew's  wages  and  provisions,  if  any^  which  wonld  iMve  been 
inooned  at  the  port  ot  refuge,  if  the  Teeeel  had  been  repaired 
there,  and  does  not  »eMe  sapposed  losses  ot  expenses,  sneh  as 
u^erest,  loss  of  iparket,  demurrage,  or  assumed  damage  by 
disdiarging. 

26.  Dmmge  eaused  to  Cargo  during  Forced  IHschcfrge. 

That  wlienever  the  cost  of  discharging  cargo  is  general 
average,  all  loss  ur  damage  necessarily  arising  to  cargo  there- 
from shall  be  allowed  in  general  average. 

27.  Treatment  of  Damage  to  Cargo  caused  6^  Discharge, 

Storing,  and  Retoading. 
That  damage  necessarily  done  to  caigo  by  dis^rging, 
storing,  and  reloadii^  it,  be  treated  as  genml  average  when, 
and  only  when,       eost      those  measures  respectively  i?  so 
trei^ed. 

M,  Deduetitms  from  Cog$  of  Repairs  to  Iron  Vessels  in 
adfusting  General  Average. 

That  in  adjusting  claims  for  general  average,  repairs  to  iron 
vessels  shall  be  subject  to  the  following  deduotions  in  respect 
of  "new  for  old,"  via.:— 

From  Dafe  of  Original  Register. 

Up  to        /     All  repairs  to  be  allowed  in  full,  except 
1  year  old    J  painting  or  coating  of  bottom,  from  which  one- 
(A.)        '  third  is  to  be  deducted. 

One-thifd  to  be  deducted  <rff  repairs  to  and 
renewid  irf  bcnlers  and  thwr  mountings,  wood- 
w€fA.  oi  hull,  masts  md  spars,  furniture, 
upholstery,  crockery,  metal,  and  glassware, 
also  sails,  rigging,  ropes,  sheets,  and  hawsers 
1  mad  8  years  /  (other  than  wire  and  chain;,  awnings,  covers, 


(B.) 


and  painting. 

One-sixth  to  be  deducted  off  wure  rigging, 
ropes,  and  hawsers,  chain  cables  and  sheets, 
donkey  engines,  steam  windbes,  steam  cranes 
ttdd  ooniuncioBs;  other  repairs  in  full. 
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Between 
3aiid6year8 

(€.) 


Between 
€  and  10  feurs 

m 


After 
10  years 
(E.) 


Cbnerally 


Deductions  as  above  under  Clause  B.,  except  Appsaiis 

that  one-sixth  be  deducted  off  ironwork  of 
masts  and  spars,  and  machinery  other  than 
boilers. 

/  Deductions  as  above  under  Clause  C,  except 
[that  one-tJiird  be  deducted  off  ironwork  of 
I  masts  and  spars,  repairs  to  and  renewal  of  all 
machinery  and  all  hawsers,  ropes,  sheets,  and 
riffffingr;  one-sixth  to  be  deducted  off  chains 
and  cables.  ' 
One-third  to  be  deducted  off  all  repairs  and 
\  renewals,  except  ironwork  of  hull  and  cement- 

(ing.  Anchors  to  be  allow-ed  in  full. 
One-sixth  to  be  deducted  off  chain  cables. 
/  The  deductions  (except  as  to  provisions  and 
stores,  machinery,  and  boilers)  to  be  r^^ulated 
by  the  age  of  the  vessel,  and  not  the  age  of 
the  particular  part  of  her  to  which  they  apply. 
Xo  painting  bottom  to  be  allowed  if  the  bottom 
has  not  been  painted  within  six  months  pre- 
vious to  the  date  of  accident.  No  deduction 
to  be  made  in  respect  of  old  material  which  is 
repaired  without  being  replaced  by  new,  and 
provisions  and  stores  which  have  not  been  in 
^  use. 


^9.  Freight  Sacrificed:  Amount  to  be  made  good  in  General 

Average. 

That  the  loss  of  freight  to  be  made  good  in  general  average 
shall  be  ascertained  by  deducting  from  the  amount  of  gross 
freight  lost  the  charges  which  the  owner  thereof  would  have 
incurred  to  earn  such  freight,  but  has,  in  otmmqfomm  of  the 
sacrifice,  not  incurred. 


30.  Basis  of  Contribution  lo  General  Average, 
When  property  saved  by  a  general  average  act  is  injured  or 
destroyed  by  subsequent  accident,  the  contributing  value  of  that 
property  to  a  general  average  which  is  less  than  the  total  con- 
tributing value,  shall,  when  it  does  not  reach  the  port  of  desti- 
nation, be  its  actual  net  proceeds;  when  it  does  it  shall  be  its 
actual  net  value  at  the  port  of  destination  on  its  delivery  there; 
and  in  all  oases  any  values  allowed  in  general  average  shall  be 
added  to  and  form  part  of  the  contributing  value  as  above. 
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AetiMiUs  Il     The  above  rule  shall  not  apply  to  adjustmeuts  made  before 
the  ad¥eiitiiie  has  tenmnatod. 

31.  Contributory  Valtie  of  Ship. 
That  in  any  adjuetiDent  oi  general  avmrnge  there  shall  he  set 
forth  IIm  eertiieale  on  whieh  the  omi^bot<Mry  value  of  ^  ship 
is  bMid,  or,  H  there  he  mo  sndi  otai^Amtd,  the  information 
adopted  in  lieu  Hhtatwd,  and  any  amount  made  good  shall  he- 
specified. 

32.  CmUrilmtortf  Vulue  of  Freight. 

Thak  freight  at  ^  risk  <^  the  shipowner  shall  contribute  to. 
general  average  upon  its  gross  amount,  deducting  the  whole  of, 

and  no  more  than,  such  port  eliarges  as  the  shipowner  shall 
incur  after  the  date  of  the  general  average  act,  and  such  wages- 
of  the  crew  as  the  shipowner  shall  become  liable  for  after  that 
date. 

That  in  any  adjustment  of  general  average  there  shall  be  set 
forth  the  amount  of  the  gross  height  and  the  fr^fht  advaneed^ 
if  any;  also  the  port  diarges  and  wages  deducted,  anid  any' 
amount  made  good.  » 

S3  .  Vessel  m  BMui  and  under  ChmrUr:  CmUribvimg 

Interests. 

That  when  a  vessel  is  in  ballast  and  under  charter,  the  in- 
terests contributing  to  ex[)enses  or  sacrifices  incurred  for  the- 
common  safety  are,  in  practice,  the  ship  and  the  freight  she  is 
earning  under  the  charter,  computed  as  usual  in  the  adjustment 
of  general  average,  unless  the  expenses  are  salvage  expenses 
i^pecifically  charged  by  a  Court  of  law  or  hy  arbitratiott  to  the- 
veeeei  without  any  legpid  to  tiw  fieight. 

H.  Chmlerei  Freight  (Ultmrior) :  CmUHbutkm  to  General 

^oerage. 

That  when  at  the  time  of  a  general  average  act  the  vessel  has 
on  board  cargo  shipped  under  charter-party  or  bills  of  lading, 
and  is  also  under  a  separate  charter  to  load  another  cargo  after 
the  cargo  then  in  course  of  carriage  has  been  discharged,  the' 
ulterior  chartered  freight  shall  not  contribute  to  the  generat 
•▼erage. 

M.  Deductions  from  Freight  at  Charterer's  Bisk, 

Thai  hmi^  «l  the  ri^  of  the  db««M«r  riuOl  he  nihjeet  to^ 

no  deduotion  f<»r  wages  and  port  charges,  except  in  the  case  of 
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charters  in  which  the  wages  ur  port  charges  are  payable  by  the  MmsmMiM  P 
diarterer,  in  which  case  such  freight  shall  be  governed  by  the 
same  rule  as  freight  at  the  risk  of  the  shipowner. 

36.  Forwarding  Charges  on  Advanced  Freight. 
That  in  case  of  wreck,  the  cargo  being  forwarded  to  its 
destination,  the  charteier,  who  has  paid  a  lump  sum  on  account 
of  freight,  which  is  not  to  he  returned  in  the  event  of  the  vessel 
being  lost,  shall  not  be  liable  for  any  portion  of  the  forwarding 
freight  and  charges,  when  the  same  are  less  than  the  balance  of 
freight  payable  to  the  shipowner  at  the  port  of  destination 
under  the  original  charter-party. 

37.  Adjustment:  Policies  of  Insurance  and  Names  of 

Undenvriters. 

That  no  statenmt  shall  be  drawn  up  showing  the  amount  of 
payments  by  or  to  the  underwriters,  excluding  statements  of 
particular  average  on  ship  now  dealt  with  by  rule  of  the  asso- 
ciation, unless  the  policies,  or  copies  of  policies  of  insurance,  or 
certificates  of  insurance,  for  which  the  statement  is  required,  be 
produced  to  the  adjusters:  and  that  such  statement  ^hall  give 
the  names  of  the  underwriting  firms  and  companies  interested, 
and  the  amounts  due  on  the  respective  policies  produced. 

38.  Sacrifice  for  the  Common  Safety:  Dke^  LiabUitg  of 

Underwriters. 

That  in  ease  of  genml  average  sacrifice  there  is,  under 
ordinary  poUdes  of  insurance,  a  direct  liability  of  an  under- 
writer on  ship  for  loss  dt  or  damage  to  ship's  materials,  and  of 
an  underwriter  on  goods  or  frnght,  for  loss  of  or  damage  to 

goods  or  loss  of  freight  so  sacrificed  as  a  general  average  loss; 

that  such  loss  not  being  particular  average  is  not  taken  into 
account  in  computing  the  memorandum  percentages,  and  that 
the  direct  liability  of  an  underwriter  for  such  loss  is  conse- 
qtten%  unaffected  by  the  memorandum  or  any  other  warranty 
respecting  particular  average. 

39,  Enforcement  of  General  Average  Lien  hy  Shipowners. 

That  in  all  cases  where  general  average  damage  to  ship  is 
ckumed  direct  from  the  underwriters  on  that  interest,  the 
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D  average  adjiiJ^teivs  .shall  aseintain  whether  the  shipowners  have 
taken  the  necessary  stejis  to  enforce  their  lien  for  general 
average  on  the  cargo,  and  shall  inmrt  in  the  average  statement 
a  note  giving  the  result  of  their  Mnqiiims. 

40.  VndefWfUm's  IdabOUif  (Cuslam  of  Uayd'a,  1976). 

If  the  ship  or  cargo  be  insured  for  more  than  its  contributory 
value,  the  underwriter  pays  what  is  assessed  on  the  contribu- 
tory value.  But  where  insured  for  less  than  the  contributory 
value,  the  underwriter  pays  on  the  insured  value;  and  when 
there  has  been  a  particular  average  for  damage  which  forms  a 
deduction  from  the  ooniributoiy  value  <d  ahip  that  mu^  be 
deducted  from  the  insured  value  to  find  upon  what  the  under- 
writer ocmtributes. 

This  rule  does  not  apply  to  foreign  adjustments,  when  the 
basis  of  contribution  is  something  other  than  the  net  value  of 
the  thing  insured. 

41.  The  Duty  of  Adjusters  in  Cases  involving  Hejumh  of 
General  Average  Deposits  or  Apportionment  of  Salvage, 
Collision  BeeoverieSy  or  other  Funds. 

That  in  cases  of  genml  avnrage  where  deposits  have  been 
collected  and  it  is  likely  that  repayments  will  have  to  bemade, 
measures  be  taken  by  the  adjuster  to  ascertain  the  of 
underwriters  who  have  i-eimbursed  their  assured  in  respect  of 
such  deposits:  that  the  names  of  an}-  such  underwriters  be  set 
forth  in  the  adjustment  as  claimants  of  refund  if  any,  to  which 
they  aie  i^parently  entitled;  and  that  on  completion  of  the 
adjttflliBeiit,  Botiee  be  sent  to  all  uadwwriteis  idhoee  names  are 
so  set  fortii  as  to  tmy  relmid  d  wkidi  they  appear  as  claimants 
and  as  to  the  steps  to  be  taken  in  order  to  Ql>lain  payment  of 
the  same. 

That  in  cases  where  the  names  of  any  underwriters  are  not 
to  be  ascertained  on  completion  of  the  adjustment,  notice  be 
sent  to  the  Secretary  of  Lloyd's,  to  the  Institute  of  London 
Underwriters,  to  the  Liverpool  Underwriters'  Association,  and 
to  the  Association  of  Underwrite  of  Glasgow,  notifying  such 
interests  as  have  not  been  appropriated  to  ua^rwriters. 

And  that  in  easee  of  apportionment  of  salvage  or  other  funds 
for  difltribiituNi,  dmilar  measures  be  taken  by  tiie  adjuster  to 
safeguard  the  interests  of  any  underwriters  who  may  be  entitled 
to  benefit  under  the  apportionment. 
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42.  "  Memorandum  "  to  Statements  showinfj  Refunds  in  respect 

of  General  Average  Deposits. 
That  the  following  memorandum  shall  appear  at  the  end  of 
stat<»ments  which  show  refunds  to  be  due  in  respect  of  General 

Average  Deposits,  viz.: — 

Memorandum— Refunds  of  General  Average  Deposits 
shown  in  this  statement  should  only  be  j^aid  on  pro- 
duction of  the  "  original  "  deposit  receipts. 

Yoek-Antwbkp  Rules. 

43.  Modification  of  York- Antwerp  Rules  in  Contracts  of 

Affreightment:  Liability  of  Underwriters. 
That  in  all  cases  where  the  contract  of  affreightment  provides 
for  the  application  of  York-Antwerp  Rules  in  any  modified  or 
mutilated  form,  smd  when  the  pdieies  of  insurance  provide  for 
the  application  of  York-Antwerp  Rules,  if  in  accordance  with 
the  contract  of  affreightment,  in  applying  the  ckim  to  such 
policies  no  effect  shall  be  given  to  York-Antwerp  Rules. 

44.  Allowance  to  be  made  in  General  Average  under  York- 
Antwerp  Rules  in  respect  of  the  Cost  of  Maintenance  of 
Officers  and  Crew. 
That  the  amount  to  be  allowed  in  general  average  under 
York-Antwerp  Rules  for  the  maintenance  of  officers  and  crew 
shall  be  the  actual  cost  of  such  maintenance  where  proved;  but 
where  proof  of  actual  cost  is  not  furnished  to  the  adjuster,  the 
allowance  shall  be  determined  by  the  under-mentioned  scale; 
provided  that  where  evidence  of  cost  is  produced,  but  is  not 
conclusive,  the  allowance  shall  represent  as  nearly  as  possible 
the  actual  cost,  but  shall  not  exceed  the  under-mentioned  scale, 

VIZ  •  I  — — 

Officers*  Crewt 
Per  man  per  day.  Pot  man  per  day- 
Passenger  Steamers  (Liners)              4  0  1/6 

Passenger  Sailing  Vessels                 3  0  1/6 

Cargo  Steamers  and  Sailing  Vessels  2/6  1/6 

except  that  the  allowance  ior  Lascars  shall  be  9d.  per  man  per 

day,  and  in  the  case  of  other  Asiatic  (native)  crews  shall  be 
determined  by  the  circumstances  of  each  case. 

*  To  inelnde  tiie  msster,  desk  ofleera,  and  engineers  (in  tiie  case  of  a 
eteamer),  abo  the  doelor  awl  pvfter  (if  earried). 
t  To  inelnde  the  mmaaAw  of  the  ahipV  oompany. 
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Paeticular  Avbragb  on  Ship. 
*  45.  I^aiement  of  Particuiar  Average  on  Ships. 

That  dftims  for  psilicnlar  average  on  ships  shall  not  be 

stated  unless  the  policies  or  copies  of  policies  of  insurance,  for 
claiming  on  which  the  statement  is  required,  be  produced  to  the 
adjusters. 

That  such  statements  shall  give  the  names  of  the  under- 
writing firms  and  companies  interested,  and  the  amounts  pay- 
able OB  tbe  lespectiye  p(^ioies  piodneed. 

46.  Apforikmmmt  of  Costs  in  Cottiskm  Cases. 

That  when  a  vessel  sustains  and  does  damage  by  collision, 
and  litigation  consequently  results  for  the  purpose  of  testing 
liability,  the  technicality  of  the  vessel  having  been  plaintiff  or 
defendant  in  the  litigation  shall  not  necessarily  govern  the 
aftpovtiesmMit  ot  the  eosto  ol  aneh  litigation,  whioh  shall  be 
appotHoaed  beiiieen  jhim  and  ooiatefH^bim  in  pN^octioa  to 
tbe  aiDOcat  whieh  has  been  or  would  hare  been  aBowed  in 
respect  of  eadi  in  ^  erent  id  ^  cium  or  eoanter-olaim  being 
established;  provided  that  when  a  claim  or  oonnter-elaim  is 
made  solely  for  the  purpose  of  defence,  and  is  not  allowed,  the 
costs  apportioned  thereto  shall  be  treated  as  costs  of  defence. 

47.  Expenses  of  Remavitky  a  Vessel  for  Repair. 

Wheie  a  vessel  is  ui  need  ol  wftdr  at  any  pcnrt,  and  is  ler 
moved  tlienee  to  some  o&er  port  for  the  purpose  of  repairs, 
ei^ier  beeaase  the  repairs  cannot  be  effected,  <Mr  cannot  be 

eflected  prudently:  — 

(a)  The  necessary  expenses  incurred  in  moving  the  vessel  to 

the  pott  of  repair  shall  be  allowed  as  part  of  the  cost 
ol  repair,  and  where  the  vessel  after  repairing  f orth- 
witii  letttrns  to  the  port  from  whidi  she  was  rranoved, 
the  Bocceoiry  ezpensee  ineuied  in  so  ntnming  shall 
also  be  idlowed. 

(b)  Where  by  moving  the  vessel  to  the  port  of  repair  any 

new  freight  is  earned,  or  any  expenses  are  saved  in 
relation  to  the  current  voyage  of  the  vessel,  such  net 
earnings  or  savings  shall  be  deducted  from  the  ex- 
penses of  moving  her,  and  where  the  vessel  loads  a 
new  cargo  at  the  port  of  repair  no  expenses  subseqimt 
to  the  completioR  of  repair  shall  be  allowed. 
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The  expenses  of  removal  include  the  cost  of  tempo-  A|!p«»diz  B 
rary  repair,  ballasting,  wages  and  provisions  of  crew 
and/or  runners,  pilotage,  toAvage,  extra  marine  insur- 
ance, port  charges,  and,  in  case  of  a  steamer,  coal  and 
engine-room  stores, 
(c)  This  rule  shall  not  admit  any  ordinary  expenses  incurred 
In  fulfilment  of  a  contract  of  affreightment,  though 
such  expenses  are  increased  by  the  removal  to  a  port 
of  repair. 

48.  Coals  and  Stores  used  in  Repair  of  Damage  to  the  Hull. 

That  the  cost  of  replacing  coals  and  engine-room  stores  con- 
sumed either  in  the  repiur  of  damage  to  a  steamer,  in  working 
the  engines  or  winches  to  assnt  in  the  repairs  of  damage,  or  in 
moving  her  to  a  place  of  repair  within  the  limits  of  the  port 
where  she  is  lying,  shall  be  charged  to  the  underwriters  on  ship 
as  particular  average. 

49.  Rigging  Chafed  {Custom  of  Lloyd's^  1876). 

Rigging  injured  by  straining  or  chafing  is  not  charged  to 
underwriters,  unless  saeh  injury  is  caused  by  blo|Ml|N  sea, 
grounding,  or  contact;  or  by  diq^aeooient,  through  sea  peril, 
of  the  spars,  chMmels,  bulwarks,  or  rwls. 

50.  Sails  Split  or  Blown  Awoff  (Custom  of  Lloyd's,  1876). 

Sails  split  by  the  wind,  or  blown  away  while  set,  unless  occa- 
sioned by  the  sh^'s  grounding  cir  ooming  into  collision,  or  in 
eonsequenoe  of  dttmge  to  Hhe  spars  to  whi^  the  sails  are  bent, 
are  not  charged  to  underwriters. 

51.  Scraping  and  Painting. 

That  when  in  consequence  of  damage  by  a  peril  insured 
against,  a  vessel's  bottom  has  to  be  scraped  and  painted,  the 
oost  of  such  scraping  and  painting  shall  be  charged  to  under* 
writers  on  ship,  without  any  d^uction  on  account  of  the  vessel 
having  become  due  for  ordinary  painting  at  any  time  subse- 
quent to  the  acddei^. 

52.  Dry  Dock  Expenses. 

That  where  repairs  on  owner's  account  which  are  immediately 
necessary  to  make  the  vessel  seawoi*thy  and  which  can  only  be 
effected  in  dry  dock  are  executed  concurrently  with  other 
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Aff  adi«  D  repairs,  for  the  cost  of  which  the  underwriters  are  liable,  anj 
which  also  can  onlv  be  effected  in  dr\  dock,  the  cost  of  entering 
and  leaving  the  dry  dock,  in  addition  to  so  much  of  the  dock 
dues  as  is  common  to  both  repairs,  shall  be  divided  equallj«: 
lietween  tbe  shipowiHMr  and  the  underwriters. 

63.  Deduction  of  One'Third  (Custom  of  Lloyd's, 

Amended,  1890—91). 

The  ^dactioB  for  new  work  in  place  of  old  is  fixed  by  custom 
al  OM-^yid,  inlii  Ite  foBowing  ^^e^ons:— 

Anchors  are  allowed  in  full.   Chain  cables  are  subject 

to  one-sixth  only. 
Metal  sheathing  is  dealt  with,  by  allowing  in  full  the 
cost  of  a  weight  equal  to  the  gross  weight  of  metal 
sheathing  stripped  off,  minus  the  proceeds  of  the  old 
melid.  Naik,  f^,  and  labour  metaUing  are  subject 
to  <Mie-tiuBfd. 

The  rule  applies  to  iron  as  well  as  to  wooden  ships*, 
and  to  labour  as  well  as  material.  It  does  not  apply 
to  the  expense  of  straightening  bent  ironwork,  and 
to  the  labour  of  taking  out  and  replacing  it. 

It  does  B04  apply  to  giaTiag  dodc  expenses  and  re- 
movals, cartages,  use  of  shears,  eteges,  and  graving 
dodE  materiids. 

It  does  not  apply  to  a  ship's  first  voyage. 

N.B.— Articles  belonging  to,  or  repairs  done  to,  a 
ship,  0&er  than  aa  iron  ship,  allowed  in  geaml 
average,  are  subject  to  simiku'  deduetkms  in  lespeel 
to  new  for  old  materials  as  are  made  in  adjusting 
claims  of  particular  average  on  ship. 

Particul.vr  Average  on  Goods. 
S4.  AdfminmU  on  Bomded  Prices  (fiuddm  of  Lhyd's,  lS7e). 

In  the  following  cases  it  is  customary  to  adjust  particular 
average  on  a  comparison  of  bonded,  instead  of  duty-paid 
piees: — 

Ja  claims  for  damage  to  tea,  tobacco,  coffee,  wine,  and  spirits 
imported  into  this  countfj. 
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55.  Adjustment  of  Average  on  Goods  Sold  in  Bond. 

Thak  in  consequence  of  the  facilities  generally  offered  to  bond 
goods  at  their  destination,  on  which  terms  they  are  often  sold, 
the  term  *'  Gross  Proceeds  "  shall,  for  the  purpose  of  adjust- 
ment, be  taken  to  mean  the  price  at  which  the  goods  are  sold  to 
the  consumer,  aft^r  payment  of  freight  and  landin^^  charges, 
but  exclusive  of  Customs  duty,  in  case>  wliore  it  is  the  custom 
of  the  port  to  sell  or  deal  with  the  goods  in  bond. 

56.  Apportionment  of  Insured  Valm  of  6oods. 

That  where  different  qualities  or  descriptions  of  cargo  are 
valued  in  the  polic}'  at  a  lump  sum,  such  sum  shall,  for  the 
purpose  of  adjusting  claims,  be  apportioned  on  the  invoice 
values  where  the  invoice  distinguishes  the  separate  values  of 
the  said  different  qualities  or  descriptions;  and  over  the  net 
arrived  sound  values  in  all  other  cases. 


*  67.  Under-insured  Interest  Made  Crood  in  General  Average. 

That  an  underwriter  who  has  paid  for  loss  by  jettison  of  the 
thing  insured  is  entitled,  in  the  proportion  that  the  sum  insured 
bears  to  the  policy  vialue,  to  whatever  is  recovered  in  general 
average  in  respect  of  such  loss,  id&ough  the  amount  so  re- 
eovered  may  exceed  the  amount  paid  by  him. 

68.  Allowance  for  Water  in  Picked  Cotton  (Cusiom  of 

Lloyd's,  1876). 

When  bales  of  cotton  are  picked,  and  the  pickings  are  sold 
wet,  the  allowance  for  water  in  the  pickings  (where  there  are 
lao  means  of  ascertaining  it)  is  by  custom  fixed  at  one-third. 

59.  Allowance  for  Water  in  Cut  Tobacco  (Custom  of 

Lloyd's,  1876). 

When  damaged  tobacco  is  cut  off,  the  aUowanoe  for  water  in 
the  cuttings  is  one-fourHi. 

* 

60.  Allowance  for  Water  in  Wool  (Custom  of  Lloyd's,  1876;. 

Damaged  wool  from  Australia,  New  Zealand,  and  the  Cape 
is  subject  to  a  deductitm  of  3  per  ceat.  for  wet,  if  the  actual 
increase  cannot  be  ascertained. 
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61.  WrmMm  Charges  (CusUm  of  Uoyiftf,  1876). 

The  expenses  of  protest,  survey,  and  other  proofs  of  loss, 
including  the  commissioa  or  other  expenses  of  a  sale  by  auction, 
ave  not  admitted  to  make  up  the  percentage  of  a  claim ;  and 
are  only  paid  by  the  underwriters  in  case  loss  amounts  to 
m  daim  wiliMiQl  tiiem. 

62.  Eaetra  Charges  (Custom  of  Lloyd's,  1876). 

Extra  charges  payable  by  underwriters,  when  incurred  at  the 
port  of  destination,  are  recovered  in  full;  but  when  charges  of 
tlie  same  nature  are  infliined  at  an  inlmrmediate  port  they  are 
subjected  to  tlie  same  trealmeht,  in  respect  of  insured  and  eon- 
trilmtory  Talues,  as  genaral  average  charges. 

63.  Adjustment  of  Return  of  Premium  (Custom  of 

Lloyd's,  1876). 

When  the  woods  "  and  arrival "  follow  the  stipulation  for  » 
-return  of  premiom  on  a  policy  on  goods,  the  partimilar  a*Verage, 
but  not  the  special  charges,  is  deducted  horn  the  amount  in- 
sured to  arrive  at  the  amount  on  whidi  the  return  is  takmi. 
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ABANDONMENT, 

gMMTsl  doetrine  of,  1044. 

consequences  of  not  abandoning,  1044. 
notice  of  abandonment,  what  it  is,  1091. 

abandonment,  as  distinct  from  notice  of  abandonment,  appUea  to 
all  cases  of  total  loss,  1045,  1182.  .  tn.ic 

distinction  betiween  abandonment  and  notice  of  abatodoaunent,  104d, 
1182 

underwriter,  in  aU  caaee  of  total  losB.  entitled  to  ealvago,  im,  1214. 
nnkss  he  settles  for  less  than  a  total  loss,  1210. 
difference  between  abandonment  and  subrogation,  1225. 
may  give  underwriters  more  than  an  indemnity,  1228. 
utility  of  the  doctrine,  1188.  .     . .     j.  x  i 

notice  of  abandonment  neoeaeary  im  all  caaes  of  eonstractive  total 
loss,  1045,  1184. 
unnepessary  except  for  this  purpose,  1184. 
assured  may  always  ^eet  to  treat  loss  as  partial,  1038,  1892,  1184. 
in  cases  of  absolute  total  loss  it  is  nugatory,  1045,  1184. 
and  in  cases  of  partial  loss  inoperative,  1184.  ■ 
abandonment  must  extend  to  the  whole  interest  of  the  assured  as  far  as 

it  is  covered  by  policy,  1186.  .  .    ^  ,  ..i 

where  p<^icy  is  on  "  ship  and  cargo  '*  indiscriminately,  neitneir  oaa 

be  abandoned  separately,  1185. 
alitei\  where  valuation  is  distinct  on  each,  1185. 
no  abandonment  of  part,  where  one  gross  sum  insured  on  a  general 

dass,  1186. 

olitGr,  where  a  distinct  sum  is  insured  on  each  kind,  1185. 

effect  of  separate  valuations,  and  separate  packages,  1186. 
[And  see  under  Absolute  Total  Loss  of  Paw  Oaw.1 

abandonment  only  operates  to  the  extent  of  the  insnraaee,  llw. 

result,  where  ship  only  partially  insured,  1187. 

only  extends  to  property  at  risk  at  time  of  loss,  1187. 

every  abandonment  must  be  absolute  and  unconditional,  1188. 

who  can  abandon  ?  1188. 

mortgagor  of  ship,  consignee  of  goods,  1188. 
form  of  notice  of  abandonment.    [See  Notice  of  Abandonment.] 
time  for  giving  notice  of  abandonment.  [See  Notice  of  Abandonmbjjt.  | 
acceptance  of  abandonment  is  irrevocable,  1199,  1202. 

result  where  some  undeorwriteirs  accept,  and  others  reject,  notice  of 
abandonment,  1188. 

no  formal  notice  necessary  to  complete  abandonDMnt,  1190. 

what  ooDstitates  an  acceptance,  1199. 

mwe  rilence  does  not  amount  to  acceptance,  1200,  1201. 

acceptance  may  be  inferred  from  conduct,  1199,  1200. 

if  notice  not  accepted,  assured  may  withdraw,  1202. 

withdrawal  not  usually  inferred  from  acts  of  master,  1202. 
or  of  assured,  unless  unequivocal  acts  of  ownership,  1203. 

underwriters  cannot,  by  repairing  ship,  defeat  notice  of  abandon- 
ment, 1126,  1204. 
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ABANDONMENT— continued. 

alwiadwrngpt  tnoHftn  tiM  Mlvage  iraa  tiw  bmm^  of  «h»  wwiHy, 

1205. 

abandonees  of  ship  entitled  to  pending  freight,  1175,  1206,  1208. 
if  such  height  would,  b«l  for  tiie  abandonmemt,  have  been  f>eeeiT- 

•U*  by  ^e  shipowner,  1178.  1207. 
and  was  being  aeteally  eaaed  ai  the  time  ol  the  eainaUy,  1177, 

1208.  •  I 

but  not  to  daMMes  lor  kes  of  freight  1178,  1282. 
abandonMrt  mSfy  tnuwfen  righti  tmeOj  imeidmM  to  vwn&Mp, 

1178. 

underwriters  entitled  to  benefits  acquired  in  substitution  for  the 
^      thing  abandoned,  1178.  1209. 
underwriter's  right  to  aiifage  naj  be  loai  hf  nafctliiig  for  Imi  ttaa 

a  total  loss,  1210. 
underwriter  tak»  property  by  abandonment,  subject  to  liabilities, 

1211.  '  I  ^ 

does  abandonee  of  goods  idw  fliib|eeft  to  Aipowtm^  Mia  lor 

IMght?  1211. 
abfundonment  r^eases  owners  from  liabilities,  1212. 
may  nnderwritecs  disclaim  abandcmed  property  f  121S. 
underwriter  alw^  enttlied  to  salvage  on  paysseat  for  total  loss, 

1214,  1224.  '  . 

but  not  after  paying  only  for  a  partial  loss,  1214. 
fiiMval  nile  as  to  ofsmbv^n  of  die  salvage  amongst  tiie  diSweiit 

widerwriters,  1215. 
in  cases  of  double  or  over  insurance,  1215. 
or  where  the  whole  interest  is  not  covered,  1215. 
mode  cvf  apportiomng  tiie  salvage  among  policies  cm  diffefent  sob- 

jeets,  1216. 

apportionment  between  underwriters  and  lendero  on  bottomry,  1217. 
duties  of  master  in  case  of  abandonment,  1218. 

master  is  tiM  am^  of  tinse  iillimi^  entitled,  1218. 
repurchase  of  ship  or  ea^  hj  master,  in  oaass  of  sfcsndimment, 

1219. 

master  is  agent  of  tiie  assured  till  abandonm^t,  after  it  of  the 

mderwxtteia^  IttO. 
tiie  undes  mltua  amy  aeeept,  or  rm^Me.  iim  aets  <tf  tko  master, 

1220. 

JJIANDONMENT  OP  VOYAGE, 

meaning-  of  the  expression,  370,  note  (^),  380. 
[See  Change  of  Voyage;  Deviation.] 

ABSOLUTE  TOTAL  liOSS, 
what  it  is,  1043. 

dislinetfoB  behreen  absolute  uid  consfenietive,  1043, 1044. 
eriterion  and  principle  of  abecdnte  total  loss,  1015. ' 

no  notice  of  abandonment  requisite,  1045. 
but  underwriters  take  , the  salvage,  1045. 

two  nlsMSH  iti  eases  d  absolute  tolal  loss,  annihilation  and  derivation, 
1046. 

when  wreck  amounts  to  annihilation,  1047. 
annihilation  in  case  of  perishable  goods,  1047. 
deprivation  inelndes  foondering  at  sea,  1048. 
not  mere  snUmstsion,  1048. 
privation  of  spm  reotipernndi,  1049. 
goods  plundered  by  wreckers,  1049. 
eeiiore  and  eoniseati<m  of  goods,  1049,  1050. 
effect  of  their  restitution  before  action  brought,  1050,  1051. 
where  thing  insured  subsists  in  specie,  ttnd  there  is  a  dianoe  of  its  re> 
oovery,  only  constructive  total  loss,  1052. 
i     «^l«r,  wImto  there  is  no  snek  dmnee,  V9St. 
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ABSOLUTE  TOTAL  LOSS—coMmued. 

assured  may  waive  his  right  to  recover  for  a  total  io^,  1052. 
so  underwriter  may  waive  his  right  to  notice  of  abandenment,  10ii» 
1091,1100.  J 

1.  Absolute  total  loss  of  diip  in  cases  of  wreek  or  irreparabililgr  foUowid 

-   by  sale^ 

wheire  ship  wrecked  in  pieces,  1053.  ,     ,■«  . 

where  rednoed  to  a  mere  congeries  of  planks,  and  sold  wiiere  SIM 
lies  1054. 

though  not  a  complete  wreck,  1055. 

effect  of  sale  only  to  turn  a  constructive  into  an  abssolute  total  loss, 
1055,  1<M»6. 

how  far  must  sale  be  necessary,  as  well  as  bona  tide,  1055 — 1068. 
duty  of  master  before  selling  to  communicate  with  owners,  1058>. 
is  thekre  any  dilferenoe  between  sale  by  master  aud  by  owners  ?  1058. 
where  sale  not  justified,  it  will  not  affect  underwriters,  1050—1062. 
but  a  jasti&Ude  sale  makes  notice  of  abandonmeiit  anneoasmy, 
1062. 

Knight  V.  Faith,  1062,  1063.  ,        ^   ,  ^ 

^ip  arriving  a  wreck  at  her  port  of  destination  is  an  absohito  totel 

loss  1064. 

2.  Absolute  total  loss  on  sea-damaged  goods  thrown  away  or  sold  in  the 

course  of  the  voyage,  1065.  ^ 
perishable  goods  neoeeaBrily  sold  or  destroyed  during  voyage,  1060. 
an  absolute  total  loss  if  through  sea-damage  goods  worthless,  or 

would  not  arrive  in  specie,  1067 — 1069.  jdHii' 
annihilation  by  putrefaction,  1069.  ■'^^■t 
absolute  total  loss  where  goods  aM  in  specie  at  intermediate  port, 

if  certain  to  perisli  by  pntr^aotion  before  arrival  at  destinatMin, 

1070,  1071.  ,  .  ^     .      ...  ui  inTa 

but  their  total  destruction,  if  not  actual,  must  be  inevitable,  1072, 
107S. 

8.  No  total  loss  on  sea-damaged  goods  arnving  in  specie  at  their  port 
of  destination,  1074,  1075. 
but  to  arrive  in  specie,  they  must  be  merchantable,  1070. 
foreign  views,  1077,  1078.  ,Aot 
if  the  goods  do  not  arrive  in  specie,  dearly  a  total  toss,  1079 — IWil, 

4.  Absolute  total  loss  of  part  of  cargo, 

adjustment  on  total  loss  of  part,  1018. 

where  also  a  particular  average  loss  on  part,  1018. 

three  modes  of  insuring  memorandum  articles,  1082. 

no  total  loss  of  part,  where  cargo  both  shipped  and  insured  m  bulk, 

1083.  .  , 

nor  where  cargo  shipped  in  separate  packages  but  not  sfparately 

»  insured,  1085. 

but  there  may  be  a  total  loss  on  separate  packages  separately 

insured,  1085.  j.       j.  • 

foortii  case  where  general  insurance  on  articles  dimnet  in  aina, 

1018,  1086. 

[And  see  under  AuANDOXMEXT,  1185,  1186. J 

5.  Absolute  total  loss  of  freight, 

general  prindples  as  to,  1087. 

may  depend  on  nature  of  contract  of  affreightment,  1087. 
where  cargo  transhipped,  1088. 

foundering  of  ship  with  or  without  loss  of  cargo,  1088. 

of  general  ship,  when  only  part  of  caigo  is  on  board,  but  sll  ooa- 

tracted  for,  1089.  ^ 
absolute  total  loss  of  part  of  freight,  by  lews  of  part  of  cargo,  1089. 

capture  of  ship  and  cargo,  1080.   

semnre  and  sale  of  outward  cargo  an  absolute  total  loas  on  ontwara 

Mi^,  1080. 
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ABSOLUTE  TOTAL  LOSS— co.ifmued. 

6.  Abflolnte  total  loss  of  freight — continaed. 

but  not  ou  homeward  freight  if  ship  ultimately  arrives  eorniug 

frei^t,  tiioqgii  with  another  cargo,  1089. 
where  insurance  is  on  entire  freight  for  round  voyage,  loM  of  lUp 

on  homeward  passage  is  a  total  loss  on  freight,  1089. 
frustration  of  adventure  by  delay  due  to  sea  perils,  1089. 
BO  Botiee  of  abandoimieBt  required  under  a  policy  on  profits  or 
commissions,  1090. 
6.  Of  constructive  total  lossea.    [See  Const&uctiv£  Total  Loss.] 

AGEN0WL£D6M£NT  IN  POUCT  OF  BBCEIPT  OP  PREMIUM. 
«ff«et  of,  24,  IM,  107. 

ACTUAL  TOTAL  LOSS.    lUee  Absolute  Total  Loss.]  ' 

ADJUSTMENT  OF  GENKBAI*  AVSBA6E, 

principle  of,  974. 

suggested  dift'erence  in  adjusting  sacrifices  and  expendttttfes,  974. 

praetaeo  of  adjiutera  hitherto,  975. 

method  of  adjustment  in  cases  of  sacrifice,  976. 

reasons  for  adopting  a  different  method  in  caoM  of  eKpenditoro^  976. 

criticism  of  present  practice,  977. 

ahoold  goods  sold  be  eontrifa«ied  fSor  as  iterifioes  or  eo^enditores  F  978. 
rule  of  adjustment  where  ship  pedibeoai  the  Ium,  bat  goods  aro  wholly 

or  partially  saved,  979,  980. 
whore  sliip  is  saved  at  iiie  time,  but  subeequentiy  perishes,  980. 
Hod»  9i  estimating  tho  MMMBt  of  loss  for  the  purpooes  U  adjastment, 
HkmUm  of  goods  jettisoned,  981. 

of  damage  occasioned  by  jettison,  981. 
where  goods  jettisoned  have  been  recovered  before  adjustment,  981. 
vafauiiMn  ^  jtm^,  &c.,  9^. 

of  freight  sacrificed,  982. 
of  part  of  ship  sacrificed,  982. 
<rf  ffoods  sold  generally,  982. 
of  hw8  by  raising  money  on  orodii.  962. 
■nde  of  estimating  the  value  of  psoperfy  SBfod  for  tilo  pupooes  of 
general  average  adjustment, 
should  there  be  a  different  rule  in  cases  of  expenditures  and  sacri- 

fleoB  ?  983. 
practice  of  adjusists,  98S. 
contributory  value  of  ship, 

difficult  in  fixing  a  practical  rule,  984. 
in  a  Tahied  policy  339,  1906. 
OOBiributory  value  of  freight, 

only  freight  pending  at  time  of  saerifioe  oontribates,  966,  966. 

advance  freight,  986. 

oaigo  belonging  to  shipowner,  966. 

entire  freight  for  round  voyage,  986. 

liabiliiy  of  chartered  freight  to  contribute,  967. 

ulterior  chartered  freight,  988. 
flnly  the  net  fnight  eontrihiites,  969. 
•ontributory  vidue  of  goods, 

their  net  value  at  time  and  place  of  adjustment,  990. 
port  of  destinatLon  generally  the  port  of  adjustmrat,  990,  992. 
firaight  paid  ia  advaaoe,  990. 
example  of  a  general  aTSBSg^  adjusfssml,  991. 
place  of  adjustment, 

usually  port  of  discharge,  981,  992. 

wheso  vossei  carrying  cargo  for  diffecMit  dsstinatioIM^  992. 
[Ami  9m  W^mass  Amcvmm;  Wmama  AMmonnr  Ck.Aintt.J 
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ADJUSTMENT  Oh'  PAiiTlGULAJi  AVJSliAGE, 
1.  On  Goods  J 

summary  of  rules  for,  1009a. 

basis  of  adjustment,  364,  1010.  ^. 
amount  of  underwriter's  liabilily  ought  not  to  vary  with  tho 

markets,  1011.    — — 

distinction  betweMHB  amoant  of  depreeiation  and  the  propor- 
tional amount  of  indemnity,  1012. 

mode  of  ascertaining  extent  of  depreciation  by  sea-damage,  iOld. 

comparison  of  sound  and  damaged  values,  1013.  ^ 

application  of  the  ascertained  percentage  of  depreciation  to  the  sum 
uMiwed,  1014. 

by  comparison  of  gross  valuer,  1015,  1016. 

exception,  where  custom  to  sell  in  bond,  1017. 

adjustment  on  a  total  loss  of  psrt,  1018. 

same,  wheie  there  is  also  an  average  loss  of  part,  1018. 

where  different  articles,  insured  together,  are  damaged,  1018. 

sales  of  sound  and  damaged  goods  together,  1018. 

underwriter  not  liable  for  loss  by  breaking  the  assortment  1018. 

extra  ohMges  of  damaged  sales  to  be  added  to  the  toss,  1019. 

sea-damage  on  goods  sold  in  port  of  distress,  1020. 

is  frequently  adjusted  as  a  salvage  loss,  1224. 

adjustment  at  an  intermediate  port,  1020. 

on  goods  itfriving  sea-damaged,  above  five  per  cent.,  1021. 

in  policy  covering  a  fluctuating  interest,  367,  1021. 

in  open  policies,  364. 

in  valued  policies,  340.  ^        •  ,  o^/>  moi 

where  only  part  of  the  full  intended  cargo  is  at  risk,  34o,  340,  lOZl. 
merchant  does  not  got  a  real  indemnity  under  open  policy,  1022. 

2   Oti  Ship 

different  method  of  adjustmwit  usually  applied,  364,  1023.  • 

S moral  rules,  1023. 
oduction  of  one-third  new  for  old,  1024. 
limitations  of  the  rale,  1024,  1025. 
ship's  first  voyage^  1026,  1027. 

whore  loss  is  chieily  on  new  material  in  an  old  ship,  1028. 

where  ship  never  comes  into  the  hands  of  the  owner,  1028. 

no  thirds  deducted  for  anchors,  1029. 

chain-cables,  metal  sheathing,  and  painting,  1029 

thirds  deducted  from  the  cost  of  repairs  before  Mwskmg  the  vaUio 

of  the  old  materials,  1030. 
from  expense  of  both  labour  and  materials,  1030. 
incidental  expenses,  1030. 

Oixtra  cost  of  repairing  at  port  of  necessity,  1031. 
adjustment  of  temporary  repairs,  1031. 

successive  losses,  1032.  .  i_i  i  iam 

expense  of  repairs  aetoaUy  made,  followed  by  a  total  loss,  1032, 

1032a. 

adjustment  of  average  loss  on  ship  sold  unrepaired,  1032b,  1034. 
adjustment  where  more  than  one  interest  has  benefited  by  the  ssme 

expenditure,  1086—1040.  .  _ 

•▼erage  loss  unrepaired  merges  in  subsequent  total  loss,  103ia. 

l£t  not  where  the  average  loss  and  the  total  loss  are  sustained 
under  different  policies,  1032b. 
$.  On  Freight,  Profits ,  S^c, 

MBoral  rule,  1041.  .     .    •  i  oak. 

where  only  fieight  on  part  of  full  intended  cargo  is  at  nsk,  345, 

346,  1041. 
adjustment  in  open  policies,  1041. 
<m  freight  whore  goods  are  sent  on,  1041. 
on  pfdks  whore  part  of  goods  lost,  1041. 
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AlWUSTMENT  OF  TOTAL  LOSSES, 

salvage  losses  with  and  without  abandonment,  1224. 
lo98  Ml  ^oods  «M  afltt-^buuaged  at  any  port,  except  that  of  their  destina- 
tion, 18  generally  adjntted  as  a  salvage  loti,  ln4. 
when  can  assured  reoiMrcr  mmmkMwtlbf  Itr  mimtm^  and  iotel  lamm  f 
1082,  1032a,  1032b. 

ADJUSTMENT  OF  THE  POLICY, 

modern  practice  as  to.    [^Sm  SBTTLUfraiT  OK  Glaim.1 
old  practice.  1241. 
•Mdag  off  lown,  wkat,  1241. 

effects  final  settlement  as  between  broker  and  wndhrwiitor,  1241. 
not  as  between  underwriter  and  assured,  1242. 
where  underwriter  ignorant  of  the  facts,  1243. 
^  "  of  adjMtawi  fallowed  by  pyment,  1244. 

of  snbsequent  reoovory  of  tliii^  insured,  lS4ff. 
recovery  back  of  losses  improperly  paid,  1246, 
recovery  of  salvage  withheld,  1246. 

ADVANCED  FREIGHT, 
insurance  of,  232,  248. 
how  to  be  described,  233. 
iaAmt  fa,  2tt. 

when  money  paid  by  elwrlner  is,  263,  264. 

^^!io"  *>y  **  """^  adTaiwrf  M  aeoooni  of  freight/' 

liability  of,  to  general  average  eontrilnitioB,  966. 
whether  as  part  of  the  value  of  the  goods,  SNM,  ftt. 
does  not  pass  to  abandoneee  of  ship,  1207. 

&DTXHTURE, 

policy  invalid  unless  it  specifies,  31. 
whether  slip  sufficiently  specifies,  38. 
insurance  on  adventure  of  laying, cable,  249,  307. 
•  benefit  of,  not  M  of  genetal  afenige  vnder  Kiglish  Uw,  918,  note  («), 

mUter,  on  Continent  and  in  United  Statos,  916,  aote  («).  96S. 

[And  sae  Voyage,  Loss  of.] 

AGENTS.    [See  Broker.] 

1.  Of  agents  acting  for  the  assured, 
by  express  authority,  135. 
by  implied  authority,  166. 
imglM  wMmatf  la  UMue  of  partner,  136. 

of  part  owner,  136. 

of  consignor,  137. 

of  TendfHr,  ISTa. 

of  consignee,  138. 

of  general  agents,  138. 

arising  from  peculiar  situation  of  the 
.       ,  property,  189. 

dasy  of  vendor  under  c.  i.  f .  cooteael,  1ST. 
wboauT  ratify,  and  when,  171. 
effect  of  ratifleatkm,  140,  170—172. 

ratification  may  be  implied,  141.  < 
evidence  of,  141,  1275. 
'  conditional  ratification,  142. 
wkm  ^km  ad^tion  must  be  made,  142. 
ratiieatioB  of  insurance  effected  by  a  vohintary  agent,  143. 
when  expre«»9  authority  revocable,  144. 
may  insure  for  principals  in  their  own  name,  170. 
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AQENTB— continued. 

1.  Of  agents  acting  for  the  assured — continued, 

insurable  interest  of,  in  property  consigned  to  them,  292 — 296. 

in  their  commissions,  240,  297. 
aoeepting  bills,  when  eaMtied  to  beoefit  of  polioies  effeoted  for  prin- 
cipals, 296. 

2.  Datioi  and  iiabiiities  of, 

unpaid  toad  uMkiiled  agents,  145. 
liability  of  voluntary  agents,  145. 
not  liable  for  mere  nonfeasance,  145. 
request  from  abroad  to  insure,  146. 

when  it  is  binding.  146. 
effect  of  previous  course  of  dealing,  147. 
possession  of  funds,  147. 
acceptance  of  bills  of  lading,  148. 
roBittaiioe  of  fonds,  147. 
when  they  must  give  notice  of  refuMl,  146. 

or  of  difficulties,  148. 
measure  of  skill  and  diligence  required,  150,  152. 
locia  liniti  to  their  daties,  150, 151. 
duty  to  oommunioate  all  material  faett,  162,  fiTd"- 666. 

[And  see  Co.n'cealmknt.] 
when  assured  respon-^ible  for  truth  of  information  derived  from 
agents,  666. 
8.  Agents  to  underwrite,  166. 

proof  of  authority,  166,  1276. 
a  power  to  several,  executed  by  some,  167. 
Mi^rity  to  settle  claims,  166. 

to  agree  to  arbitration,  168. 
ostensible  authority  may  be  limited,  168. 
4.  Lloyd's  agents, 

their  position  and  duties,  77. 
do  not  represent  underwriters,  77. 
authoriiy  limited  by  printed  instructions,  168. 

AflORAVATION  OF  RISK, 
hj  Buboequont  events,  810. 

ALIEN  ENEMY.   [See  DoMiciL;  MiomftUTi;  WABSAams^  Expbe86.] 

cannot  be  assured,  85,  86. 

but  war  must  have  actually  broken  out,  86. 

when  entitled  io  return  of  premium,  87. 

mav  be  insured  if  licensed  to  trade,  88. 
■   right  to  sue  suspended  during  war,  89. 

but  may  be  sued,  89  note. 

defonoe  of  alien  enemy  ndt  faTonred,  89. 
,  Wto  is,  for  commercial  purposes,  96. 
domicil,  the  chief  test,  90. 

i.e.,  commercial  domicil,  90.  ' 

what  reddenoe  establishes  domicil,  91 — 95. 

commercial  establidbment  a  proof  of  domicil,  93,  97. 

involuntary  residence  in  a  hostile  country,  90,  91,  93. 

bond  fide  resident  in  a  neutral  country  is  a  neutral,  95. 

effect  of  migration  flagrante  beilo,  95. 
.  .    whoi  places  occupied  by  enemy  are  deemed  hortile,  96. 

produce  of  enemy's  soil  deemed  hostile,  97. 

neutral  engaged  in  privileged  trade  of  enemy,  98. 

ooDfliil  la  enemy's  country  trading,  93,  98. 
Batimial  dMoaoter  of  corporation,  99. 

of  Europeans  in  the  East,  100. 

AUWB.  [80e  Auks  BiisifT;  Domicil;  National  C^abaotee.] 


[The  References  me  to  the  Se<^ions.] 
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"  ALL.  RISKSj" 

■•**^e8dji^  to  insure  against,  10,  156. 

ALT£RATEOir  OF  POLICY, 

i«ert  at  Commoii  Iaw  of 'auMal  alteration  without  consent.  40.  45. 
rectification  of  policy  by  Gouri  of  Brndtv.  41. 

correction  by  consent,  42. 

liow  to  he  made,  42. 

what  are  material  aHeratkiw,  48. 

what  immaterial,  44. 

under  the  Stamp  Act,  when  a  fresh  stanm  ia  «ot  rmdnL,  li—M. 
effect  of  not  re-etamping  on  policy,  51. 

"ANCHOR  POLICY," 
what  is,  10.  * 

ANCHORS, 

damage  to,  when  particular  average,  776. 

when  general  avwage,  931. 
m  MMtMMi  of  ti&ds  allowed,  im. 

ANIMALS.  Live  Stock;  Mortality.] 

^^^ATION,  1046, 1067-^1071, 107fll,  lt7t.  ABaoLUTE  ToiaL 

APPABEL.  Cloxkeb.] 

APiPORTIOXMENT, 

of  dry  dock  expenses,  1035 — 1040. 

»of  coet  of  salvage  operations,  966 — 96i. 
of  loesea  amongst  insurers,  331  354. 
of  return  premhims,  332,  1261*. 
of  ealvage  amongst  insurers,  1215,  1216. 

between  insurers  and  botfaMuy  bondboldflrs,  1217. 

APPREHENSION  OF  DANGER 

itm  by,  804--808,  82»,  MO,  siter-Om.  ' 

ARREST  OF  FRXNCSBS, 

diflFerence  betweai  wrest  and  capture,  832. 
detention  of  ships  in  port  after  ''iTliiraiioii  of  war  Sti, 
[And  see  Embabgo.J  * 

ARRIVAL, 

stipulation  to  return  premium  "  for  arrival,"  1265. 
Off  if  diip  sails  with  convoy  "and  arriveB  "'l263 
iriat  ia  ^winU"?  IStt-llMS.  ' 

ARTICLES  (SHIPS),  OR  MUSTER-ROLL, 
M  proof  of  national  character,  661. 

ASSIGNMENT  CLAUSE,  12,  173. 

ASSIGNMENT  OF  POLICIES 

Msared  wiio  nas  no  interest  cannot  assign  175, 
assignment  after  loss,  175. 
eonditioiis  of  valid  assignment  before  lose,  175. 
i^fgnoo  «tt  sue  in  his  own  name  or  another's,  176. 
afiriiMM  of  vnderwriter  in  action  by  assigneej^  176. 


[The  References  are  to  the  Sectiom.] 


ASSIGNMENT  OF  POLICIES— iM«><mhi«I. 

mode  of  assignment,  177. 

rights  of  parties  after  transfer  of  the  thing  insured,  178,  179. 
right  of  assignee  may  be  limited  by  assignment,  180. 
consent  of  underwriter  to,  usually  aaneeessary,  180. 
London  ioatuig  eonditioiis,  181. 

ASSOCIATIONS  OF  SHIPOWNERS  FOR  MUTUAL  INSURANCE. 
[See  Mutual  Iksukaxce  Associahons.] 

ASSORTMENT, 

loss  by  breakage  of,  1018. 

ASSURED.    [See  Alien  Enemiks;  Domicil;  Insurable  Int£B£8T.] 
all  persons  except  alien  enemiee  may  be  insured,  85. 
name  of,  or  of  agents,  to  be  in  the  policy,  11,  169,  170.    [See  Name 
or  Pabubs.] 

who  may  recover  as,  under  the  terms  of  Lloyd's  policy,  11,  12,  172, 
178.   [See  also  Assignment  of  Policv.] 

"AT  AND  FROM," 

difference  between  insuring  "  from  "  and  "  at  and  from  "  a  place,  14, 
374. 

beginning  of  risk  **  at  and  from  "  on  goods,  448 — 466. 

on  ship,  474—486. 
ship  must  have  been  once  "  at  "  the  place  in  good  physical  safety,  480. 
beginning  of  risk  "  at  and  from,"  on  freight,  511 — 515. 
[And  9ee  Duration  of  Bisk  in  Yoyage  Boucies.] 

ATTACHING  OF  POLICY.  [SmMmjmsm  of  Bisk  in  Voyage  Policies; 
Time  Policies.] 

AVEBAGE, 

aManiag  of  tbe  iem,  864,  1008. 

AVERAGE  ADJUSTERS, 
employment  of,  103,  992. 
rules  of  — Mwiatinn  of,  Appendix  D. 

AVERAGE  BOND, 

dntjr  of  master  to  take,  1004. 

AVOIDANCE  OF  POLICY, 

for  breach  of  express  warranty.    [See  Warranties,  Express.] 

for  misrepTCseDtation  or  conoeiument.   [See  Conceaucent;  Bepbeseh- 

TATION.J 

for  deviation  or  delay.    [See  Deviation.] 
for  unseaworthiness.    [See  Seaworthiness.] 
iM  illBgality.    [See  Illbqalitt.] 


BAILEE, 

liabiUtv  of,  gives  insurable  interest,  257. 

where  both  bailor  ai^  bailee  insure,  which  underwriter  eventually  bears 

BANK  NOTES, 

as  snbjoots  of  insoranoe,  224. 

should  be  specifically  descnribed,  224. 

do  tbegr  eottfertfwite  ia  foaefal  average  ?  973. 

[The  References  are  to  the  Sectiom,] 


BAREATRY, 

meaning  and  definition  of,  8^,  839. 

any  gross  malversation  of  the  master  in  his  office,  838 — 840. 
not  mtve  mistake  or  igamaaee  of  captain,  however  gross,  840,  846. 
no  barratry  where  owners  are  cooMBluHr  mueikm.  Sit  919  UO 
instances  of  barratry,  841—847.  »      >  » 

ttonfeaaance  may  amount  to  barratry,  &4d. 
btttfttry  by  marinera,  848. 

mad  against  whom  barratry  is  jnaibli^  849. 
position  of  cargo-owner,  850. 

position  of  shipowner  where  act  sanctioned  by  charterer,  851. 
master  wi»  ii  ako  owner  eaanot  eommit  hunJbty  against  himself, 
852. 

but  he  can  against  his  co-owners,  852. 

wheo  are  charterers  to  be  considered  owners  in  relation  to  barratzy, 
888* 

depends  om  ehwter-p«rty— ditareirt  kiads  of  dMrtor-pvties,  854— 

ruU^oama  proximo  less  stringently  applied  to  oases  of  barratry  858. 
where  barratry  a  eealrilNitory,  but  not  the  pioziniate  cause  of  lose, 
859* 

BABTEB  TRADE, 

jpolk^  on,  protects  goods  loaded  at  intermediate  port,  450. 

framed  to  cover  outward  and  homeward  cam,  455. 
food*  re-shipped  after  landing,  still  protected,  460. 
tmmmtkim  wmm  for  nkndSng  cargo  in,  488. 

B£LLIG£R£NT.   [See  Alien  Enemy;  Domicil;  Nauokal  CbABAOTEB.I 
not  iMUiable  in  hoetile  country,  85,  86. 

BIU.  OF  LADING, 

as  evidence  of  insurable  interest  in  goods,  1279. 
only  primd  f&cis  endenee  €i  ahipment,  1279. 

BILLS  OF  EXCHANGE, 

■hoold  be  specifically  described  in  the  policy,  294. 

mnst  answer  the  deeeription,  248,  310. 

instrument  drawn  on  a  contingency  not  a  bill,  310. 

^^81?  paymmt  of  n^paun,  withoiit'liflB,  cnanet  inrare  a^, 

lidbittty  to  eontiihnta  in  genmd  avrnge,  978. 

BLANK  POLICIES, 

am  inndid,  11,  199—171. 

BLOCKADE, 

▼idation  of  laws  of  blockade  is  a  breach  of  warranty  of  neutrality,  668. 
vograge  in  breach  of  Uodtede,  and  inaurances  tiiereon,  legal  in  Courts  of 
neutral,  760,  766. 
but  nature  of  voyage  must  bo  disokMed  to  nnderwite,  790,  799. 
conditions  of,  valid,  766,  767.  '  ' 

what  constitutes  breach  of,  799—779. 
breach  of,  subjects  ship  and  cargo  to  confiscation,  799. 
loes  of  vojrage  by  blockade,  not  covered,  804. 
wilfal  breach  of  blockade  may  be  barratry,  841. 
ptforfaMo  4rf  Oowfi  and  jury  aa  to  hrauA    ,  1274. 

BOAT, 

•tficMlj  named  in  ccnnnon  polioy  on  ship,  218,  221. 
not  covered  if  improperly  carrie^  221. 

when  sacrifice  of  boa^i  fivm  mMm  to  gmmnA  ammo  eeatrihntiom. 

924.  \-  ' 
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BOILERS, 

bnnting  of,  whan  covered  by  Tnchmaree  Caaoae,  891a. 

BONDED  PRICES, 

adjustment  on,  in  some  cases,  1017. 

BCKTTOMBY  AND  RESPONDENTIA, 

loans  on,  and  interest  insurable,  242,  28d. 
il»  lender  alone  can  insure,  242. 

proof  of  his  insorable  intnest,  1279. 
the  borrower  cannot  insure  the  loan,  242. 

whether  he  may  insure  his  property,  or  only  the  surplus  Tidue,  290. 
must  be  specifically  described  (except  bv  usage),  243. 

and  imtmniMit  must  be  what  it  is  aescribea  as,  243,  289. 
what  is  a  valid  bottomry  bond,  243,  289. 
discovery  by  assured  of  sums  borrowed  on,  335. 

underwriter  on  goods  not  liable  for  loss  by  bottomry  on  cargo  for  the 

purposes  of  the  ship,  784. 
effect  of  sale  of  damaged  vej^  by  holders  of  bottomry  bond,  1136. 
what  necessity  will  justify  master  in  resorting  to  bottomry,  1136. 
doctrine  of  constructive  total  loss  does  not  apply  to  bottomry,  1137. 
division  of  salvage,  in  cases  of  abandoninent,  oetween  nndenndten  and 

lenders  on  bottomry,  1217. 
proof  of  interest  in,  1279. 
interest  on  bottomry  loans,  1284. 

BBEAKAGE, 

when  covered  by  policy,  779. 

BRITISH  CAPTURE, 

insurance  against,  89,  758,  831. 

BRITISH  SUBJECT.    ISee  Domicil;  National  Chabacter.] 

BROKER  (POLICY  BROKER,  INSURANCE  BROKER), 
poli(^  brokers,  employment  of,  101. 

course  of  dealing  in  London  between  assured,  broker  and  nndemrriter, 
iniiialiiig  of  the  slip,  102. 
settlement  of  claims,  103,  1241. 
accounts  as  between  broker  and  underwriter,  104. 

broker  and  assured,  105. 
commissions  del  eredere,  105. 

broker  alone  liable  to  underwriter  for  premiums,  106,  108. 
assured  can  be  sued  by  broker,  107. 
premiums  for  illegal  insurance,  109,  121,  1255. 
premiums  for  insurance  on  a  wager  policy,  315,  note  (q). 
when  can  broker  set  off  losses  a^^iinst  untewiiter's  daUn  for  pee* 
miums,  111 — ^115. 

/  when  can  broker  deduct  in  respect  of  returns  of  premium,  116,  117. 
summary  of  legal  portions,  118. 
:      broker's  agency  ceaseai  by  death  or  bankniptoy  of  the  underwriter,  117. 
relative  rights  and  liabilities  of  the  assured  and  broker,  in  respect  of 
losses  and  premiums  passed  in  account, 
J-  effect  of  leaving  policy  in  broker's  hands,  119,  124 — 129. 

his  duty  to  effect  a  settlement,  119,  163,  164. 
may  render  himself  liable  for  losses,  119,  120,  164. 
•his  authority  to  receive  losses  from  underwriter,  119. 
asBored  is  only  bound  where  broker  receives  a  spedio  ouh 

payment  for  a  specific  loss,  125 — 129. 
unless  assured  is  aware  of  usage  at  Lloyd's  as  to  losses  passed 
in  account,  125 — 129. 

[The  References  are  to  the  Sections.l 


BROKER  (POLICY  BROKER,  INSURANCE  BROKER)— «m*<«iM«f. 
broker  cannot  dispute  title  of  his  emjployer,  121,  1256. 
adjustment,  under  the  old  practice.    [See  Aj)JUSTM£17T  <J9  THE  Policy.] 
wttlement  of  Mm,  orfer  aMdern  pnMte.    [809  fomcMlST  or 

CLvni.] 
Mwi  of  broker  on  policy,  ISO. 
particular  lien,  130. 

where  employed  by  the  assured  directly,  131. 
where  employed  by  an  intermediate  broker,  132^  133. 
where  policy  only  left  for  safe  custody,  133. 
wBij  for  ht&mm  of  iammaet  Meouit,  1S4. 

how  lien  may  be  lost,  and  revive,  134. 

eflPect  on  lien  of  production  under  sith.  dnr.  Ice,  134. 

what  is  actionable  negligence  in  an  insurance  broker, 
measure  of  skill  and  diligence  required,  150,  152. 
ftdhm  to  omnmnnicate  time  of  niip's  8ttHii|f,  Ifi. 
where  materiality  doubtful,  152. 

ftdlure  to  procure  due  delivery  of  a  stamped  policy  with  all 

ordinary  clauses,  153. 
■miwd  enlilled  to  niy  on  bvriiM  wmA  to  ■www  polkj  in  pfopw 

form,  153. 

MMteke  of  broker,  where  practice  or  law  unsettled,  154. 

where  instructions  ambiguous,  155. 
efltoet  of  ilikgal  inetnictions,  154. 
wbeii  a  policy  in  common  form  suffices,  156. 
expert  evidence  of  sufficient  skill,  158 — 160. 

agent  not  liable  when  principal  is  not  damnified,        for  neglect 

to  procure  a  p.pJ.  pofi^,  161. 
liability  and  defence  same  as  for  underwriter,  161. 
may  be  liable  for  costs,  in  addition,  162. 
entitled  to  fruits  of  ahandonment,  162. 

duties  of  insaraaee  agent  aitnisled  with  policy,  168. 
neglect  to  o<^eet  and  pay  over  losses,  144. 
or  to  give  notice  of  abandonment,  165. 
no  implied  authority  to  cancel  policy,  54,  165, 

punishable  under  Mar.  Ins.  Act,  1909... 313a. 
not  ui  i^nt  whose  knowledge  is  imputed  to  jnneipaly  680. 
eonoealment  of  broker,  by  or  through  whom  ftSkif  cffseitd, 
poUey,  587, 588.   \_And  am  CoNCEAUiENT.] 

BULLION  AND  COIN, 

m  MStebiiidise,  covered  by  p^ey      foods,  224. 

money  carried  about  the  person  not  so  covered, 
liability  to  general  average  contribntionj  972.  * 

BUNKER  COAL, 

covered  by  policy  on  steamer,  220. 


BUBD£N  OF  PROOF,  627,  814,  90db^  1288. 

-BUBNT," 

meening  e^  WHL. 

BUSINESS  OF  MARINE  INSURANCE, 
hmr  eondneled,  181—184. 


BUYER.         VBn>K  ahd  Vehima.] 
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C.I.F.  CONTRACT, 

duty  to  insiire  under,  187a. 

CABLES, 

loss  m,  when  particular  average,  778. 
wJien  general  av^Nrage,  981. 

CANCELLATION  CLAUSE,  788. 

CANCELLATION  OF  POLICY, 

broker  has  no  authority  as  to,  54,  165. 
Court  may  order,  526. 

CAPTAIN.    [See  Mastee.] 

CAPTORS,  PRIZE  AGENTS,  &iC., 

how  far  they  have  an  insurable  interest,  301 — ^305. 
whether  their  interest  must  be  specified,  251. 
insurance  by,  may  be  adopted  by  Crown,  308. 

CAPTURE,  LOSS  BY, 

deviation  to  avoid,  is  justifiable,  432. 
what  capture  properly  is,  801,  829,  905, 
difference  between  capture  ami  seisure,  905. 

suggested  distinction  between  loss  by  capture  and  by  condemnation,  801. 
danger  of  loss  by,  804—808,  830. 
what  is  lawful  capture,  829. 

effect  where  there  are  other  o(mtributory  causes  of  loss,  819,  829. 
total  loss  by  capture  not  affected  by  subsequent  shipwredc,  820. 

capture  prima  facie  a  total  loss,  830. 

I^roperty  not  changed  by  capture  until  condemnation,  830. 
nnoerwriter  lidble  for  espmses  of  reooveiy,  830. 
risk  of  British  capture  eaaaot  be  iasiured  agatnst  by  British  under- 
writers, 831, 
unless  insurance  is  on  British  ship,  86.- 
prizes  ma^  after  peace  oeaelnded,  881. 
[And  af»  Q^kstbuchvb  Total  Loss.] 

CARGO.   [See  Ooods;  Ibtebest,  Inbubable;  Dbck  Ooods.] 
how  insured,  15. 

not  covered  by  policy  on  ship,  218. 

covered  by  general  policy  on  goods,  222 — ^226. 

unless  bank  notes  or  bilk,  224. 

or  deck  goods  not  carried  by  nsage,  225. 

or  live  stock,  226. 
pfaotice  to  specify,  224,  228. 
Londmi  ikMtting  coaditient  on  sale  of,  181. 

national  character  of,  90—88,  887—888,  788,  771.    [Set  liiTIllirAf. 

Character.] 

covered  by  neutral  flag  under  Declaration  of  Paris,  unless  contraband. 
872,  774. 

otherwise  under  former  prize  law,  772. 
neutral,  on  enemy's  ship,  free,  773,  774. 

duties  of  master  as  to,  right  to  sell,  transhipment,  &c.    [See  M&steb.I 
bamt  as  fuel  may  be  genetal  average,  987. 

CARRIERS, 

their  insurable  interest  m  property  carried,  257,  309. 

may  become  insurers,  7. 

must  do  so  by  stamped  policy,  7,  31. 

penalty  for  not  executing  stamped  policy,  33. 

insmanoes  bj,  to  eoro  ittoteating  int«wst,  367,  368. 

ialHial  0^  ilriiiiiiiiitV  eMani      gaMnd  pelii^  ''ok  gwis,"  28S. 
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CATTLE, 

not  insurable  as  goods,  222,  227. 
not  tiieir  proyender,  227. 


CAUSA  PROXIMA  NON  KfiMOTA  QFBCtATUR, 
Meaning  of,  783. 

Hm  maxim  atmtASmm  IbbHb,  SHBotimes  enlarges,  the  underwriter's 

liability,  784. 

,   rigorous  application  of  the  rule  in  o&m3  wJtore  awored  has  ezefctsed  an 

option,  785. 

My  ftmmd  recovery  for  lose  of  lump  chartered  freight,  78^. 

prevents  recovery  for  damages  paid  for  colliakm,  791. 

as  to  stranding,  or  capture  or  tMurratxy  where  eoneurreat  causes.  818. 

819,  821,  859.  '  * 

there  may  be  more  than  oae  emmm  ptomimm,  883. 
jnria  leiB  itringenftly  ^pfM  to  easea  of  hwn^ 

CMAIN  CABLES, 

(»e-«tii  ded^Bted  fnm  eoal  of  wpaifii^,  1019. 

CHANGS  OF  MASTER, 

oil  OA  poficy,  194. 


CHANGE  OF  BISK, 

discharges  underwfiler,  377,  424. 

by  deviation  or  delay.    [See  Deviation.] 

by  instruction  to  master  limitiiig  his  discretion  on  voyage,  389. 

CHANGE  OF  SHIP, 

in  policy  on  ship,  discharges  underwriters,  190, 
In  policy  on  goods,  effect  of,  191,  213,  214. 

when  aikmed,  192. 
in  floating  policies,  192. 
master's  power  to  tranship  cai^,  207. 
is  it  ever  his  duty?  208 — 212. 

NGE  OF  VOYAGE.    [See  T)eviation  and  Change  of  Ri8k.1 
limited  meaning  of,  in  Mar.  Ins.  Act,  370,  note  380. 
AittwyoA  Mnum  elmige  of  voyage  and  deriation,  870, 371, 380. 

intention  to  deviate,  380—382. 
whether  there  can  be  a,  while  terminus  ad  quern  unaltered,  380,  n.  («). 
avoids  policy  from  moment  when  determined  on,  370,  380  386 
My  take  piaee  before  ship  sails,  385,  886. 
Ma  no  retrospective  effect,  386. 
under  a  policy  for  sea  and  land  transit,  387. 
clearing  out  for  a  different  port  is  not  evidence  of,  388. 
■kortening  the  voyage  is  not,  888.^ 

i"t      »  dofiation  cteMe,  180,  n.  (4). 

HEiSfSSra)  FREIGHT, 

insurable  as  freight,  229,  230,  233. 

insurable  interest  in,  234,  262,  272 — 276. 

duration  of  risk  in  policy  on,  513—521. 

liability  of,  to  gmeral  average  oontribntion,  987,  988. 

enhancement  in  value  of  li^  by  ulterior  chartered  fielckti,  987  988 

"  chartered  or  as  if  ehaitenC"  288,  269,  B.(«),  789. 

CHARTERER, 

insurable  interest  of,  in  ship,  261. 

in  freight,  when  he  sub-lets  ship,  234,  262. 
i»  ^  freight  of  his  own  goods,  262. 
^    in  dead  freight,  262. 

in  advanced  fre'ght,  232,  233,  263,  234. 
to  be  owner  in  relation  to  barratry,,  851«  855 — 857. 
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ClIAl{Ti:ii-l'AKTY, 

different  kinds  of  charter-parties,  with  regard  to  the  dominion  they 
confer  on  the  dbartorer  ov«r  the  ship,  854—867,  987. 

CIVIL  COMMOTIONS, 

meaning  of,  886.  ^ 

CLEARANCES, 

evidence  of  voyage  on  which  a  foundered  ddp  sailed,  1281. 

CLEARANCES,  FALSE.    [See  SiMiTLATgD  Papbbs.] 

not  neeessary  to  disclose  that  ship  carries,  if  praetifie  notorious,  610. 

CLOTHES, 

not  covered  by  general  policy  on  "goods,"  224,  245. 
.dp -not  oontribttto  in  general  average,  972. 

CLUBS,  80—84.   [See  Mutual  Insurance  Associatioks.] 

COAL, 

when  covered  by  policy  on  steamer,  220. 
unseaworthiness  <n  steamer  for  want  of,  705 — 707. 
whcoL  contraband,  768. 

CKtraordinary  ooanunption  of,  may  be  general  average,  986. 


00-MlSTING  mSUBABLE  INTERESTS,  888,  334.    [See  ImittnT, 

COIN.    [See  Bullion.] 

OC^ISION, 

what  is,  795,  826. 

a  peril  of  the  sea,  826. 

COLLISION  CLAUSES, 

introduction  of,  10,  792. 
Institute  Clause,  10,  795. 
Liverpool  Clause,  792. 
extrat  of  underwriter's  liability  under, 
"  cross-liabilities  "  claiue^  794. 
sister-ship  clause,  795. 
only  afford  partial  proteetiiMa,  796. 

COLLISION,  LOSS  BY, 

different , possible  cases  of:  Lord  Stowell's  enumeration,  827. 
liability  of  the  underwriter  in  these  different  eases,  887a. 
nndei'iiritei  not  llaUe  for  damages  payalite  by  defaidtii|r  791. 

COMMENCEMENT  OF  RISK.    [See  Duration  of  Risk  in  VotaOb 
FoLTOiEs;  Time  Policies.] 

COMMERCIAL  COURT,  1269. 

COMMISSIONS, 

ai«  insorable,  240. 

must  be  specified  in  policy,  241. 

insurable  interest  of  consignee  of  goods  in,  297. 

of  flldp^  husband  and  sidp-bioker  in,  940,  997. 
whether  insurable  as  "  ^sbnrsements,''  246. 
n^^  of  abandonnimit  unneeessary,  1090. 

[The  References  are  to  the  Sections.] 
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CXnOOSSIONS  DBL  CMSBBMB, 
what  th^  are,  105. 

broker  entitled  at  once  to  otnunission,  105. 

do  not  necessarily  entitle  tiie  broker  to  set  off  losses,  112 — 115. 

COMMIXTURE, 

underwriter  not  liable  for,* 780. 

COMPANIBS*  INSUBANCE.  Ihsubancb  Companies.] 

mMPAKT,  INCORPORAT£D.    [<9m  iMsmuircs  Compant;  MunrAi. 

iBsriiANCE  Association.] 
shares  in,  not  insurable,  249,  307. 

shareholder's  interest  in  laying  telegraph  cable  uMurable,  249,  S07. 
prof«rty  of,  is  insurable  by  company,  907. 

but  not  by  shareholder,  249,  307. 
whether  shareholder  can  insure  against  depreciation  of  his  shares,  249, 

MMid  ||„„,||„  ^ 

COMPASS, 

iw  miLfmkmmA  of,  mmf  be  wMMnrertiiiBMt,  710. 

CONCEALING  SHIP'S  PAPERS, 

it  bwcii  of  iTfJwurty  of  iig«trility,  606. 

OOilCSALMENT, 

].  General  prineiples, 

definition  of  concealment,  575. 
what  are  material  facts,  575,  589. 

principle  on  which  concealment  makes  policy  voidable,  522,  575. 
eoMeMnent  Inr  uiderwritnr  of  ship's  arrival,  576. 

'tt  makes  no  difference  that  loss  arises  from  ft  emte  n^olfy  WMM- 

nected  with  the  fact  concealed,  590. 
•nly  innocent  par^  can  avoid  policy,  523. 
b«l  H  oMi  be  ftToUMd  as  against  innocent  assignee,  176. 
when  his  election  to  avoid  must  l>€  made,  523 — 525. 
concealment  after  coiitraot  concluded  has  no  effect,  576. 
contract  deemed  to  be  concluded  when  slip  initialed,  522,  576. 
eoBeealmcBt  at  time  when  policy  altered  or  rectified,  576. 
re-iaenrer  must  disclose  facts  known  at  time  of  re-insuranoe,  676. 

can  he  rely  on  facts  concealed  from  original  insurer  ?  324. 
cancelling  policy,  when  avoided  for  concealment,  526. 
fi.  Coaeeataiwit  by  or  from  an  agent, 

duty  of  prinnfdl  to  send  Material  4^ionMitioii  to  agmt  imoriaf , 

577. 

if  principal  unable  to  do  so  in  time,  policy  good,  577. 

wlMf«  informatloii  does  Mi  ivadi  ageat  thrw^ffc  hie  mm  fmtA  m 

neglect,  577. 

when  knowledge  of  agent  is  imputed  to  principal,  578. 
must  be  agent  with  dutr  to  keep  principal  informed,  579. 
master  of  tUp,  geaeral  afoit,  iMtor  wt  eleric  is  simli  an  agent, 

579,  582. 

insurance  broker  not  such  an  agent,  580. 

reason  why  knowledge  of  agent  imputed  to  principal,  581. 

ide  In  Amerlea  as  to  non-disdosore  by  agent,  583. 

that  master's  agency  cea«e«  with  loss  of  ship,  588. 
English  decisions  that  non -disclosure  by  agent  of  average  loss  does 

not  affect  policy,  584,  585. 
fllken  agent  must  telegraph  information,  586. 
concealment  by  agent  who  effects  insurance  avoids  policy,  587. 
so  also  concealment  by  agent  through  whom  poli(n^  effected,  588. 
"  in  the  ordinary  course  of  basiness,''  meaning  or,  588a. 
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CONC£ALM£NT-n0o«»^mMM2. 

8.  What  most  or  need  not  be  disclosed, 
definiti<m  of  material  facts,  575,  589. 

fact«  may  be  material,  though  not  relating  to  nature  of  risk^  589. 
intelligence  none  the  less  material  because  it  turns  out  to  be  untrue, 

500,  591,  602. 
materiality  a  question  for  j'Ury,  591,  626,  1274. 
when  time  of  snip's  sailing  ought  to  be  communicated,  592. 
cases  in  which  facts  relating  to  time  of  ship's  sailing  have  been 

held  material,  598. 
-4       cases  in  which  held  not  material,  594. 

facts  tending  to  show  that  ship  a  missing  .ship  material,  595. 
when   fact  that  the  assured   wishes  to  save  the  insurance  is 

material,  595,  596. 
where  fact  is  material,  but  its  materiality  is  dne  to  eiteMutaaeea 

of  which  the  assured  is  ignorant,  597. 
national  character  of  thing  insured  and  other  facts  exposing  it  to 

capture  must  be  disdosM,  597,  598,  618. 
so  also  occasional  regulations  of  foreign  states,  if  haawm,  608. 
but  not  their  standing  regulations,  598. 
or  regulations  which  are  not  enforced,  597. 
faet  that  ship  in  time  of  war  has  sailed  without  convey,  599. 
state  of  ship  on  voyage  and  dangers  to  which  she  is  exposed,  600. 
information  which  assured  does  not  believe  none  the  less  material, 

601. 

bat  not  loose  ramonrs  or  news  of  doubtful  application,  602. 
weather  subsequent  to  the  ship's  SMling,  whmi  material,  608. 

nature  of  the  cargo,  604,  613. 
excessive  valuation,  589. 

insnrance,  or  over-insurance,  of  didmrseauMits,  247,  589. 

true  port  of  loading,  605. 

intention  to  depart  from  usage  as  to  navigation,  606. 

any  service  of  danger,  606. 

smuggling  adventure,  744. 

damage  to  ship,  606,  621. 

name  of  ship  under  floating  policy,  607. 

captain's  past  record,  Wl. 

nature  of  assured's  interest,  252a. 

contract  which  aggravates  risk,  608. 

or  deprives  underwriter  of  rights  of  subrogation,  1288. 
cancellation  clause  in  charter,  608. 
matters  which  need  not  be  disclosed,  609 — 625. 
matters  within  knowledge  of  underwriter,  609. 

unless  not  present  to  underwriter's  mind,  609. 

or  his  knowledge  not  so  complete  as  assnred's,  600. 

matters  whidi  underwriter  presumed  to  kwnr,  598,  609. 

underwriter  presumed  to  know  trade  usages,  610. 
usual  clauses  in  contracts,  611. 
general  political  information,  598. 

general  <ndinances  and  trade  laws,  596,  612. 
ut  not  oecadmiid  regulations,  598. 
how  far  andmrvriter  presnned  to  know  eontenii  of  Lkfd's  lists, 
614. 

where  underwriter  relies  on  representation  ai^  does  not  ccmsult 
lisle,  615. 

where  assured  has  private  information,  616. 

when  general  intelligence  must  be  disclosed,  617. 

inference  from  rate  of  premium  as  to  underwriter's  knowledge,  617. 
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What  must  or  need  not  be  disclosed — continued. 
iMihing  need  be  disclosed  whiclx  like  imdMwriteg  impliedi/  vaivtA- 
being  informed  of,  618. 
•Qch  as  need  of  xepairs,  618. 

Hut  a  dkip  i]iMa«d  "  at  and  from  "  is  not  yet  in  port,  618. 
nnseawioriiiaMi  «r  otte  eueuaetaMa  eofwred  by  munmlKp 

.  619. 

mileBi  naderwrilw  eaOs  for  infofmation,  620. 
0(»diikMa  of  perishable  goods,  621. 
bygone  casualties  to  ship,  621 . 

apprehensions,  or  other  underwriter's  estimate  of  risk,  623. 
or  Matters  m^eetj  of  Ids  own  OfbaoDf  628. 
what  lessens  tiA,  684. 

matters  of  inference  from  known  facts,  625. 
waiver  may  be  inferred  from  high  rate  of  premium,  622. 
4.  Proof  of  concealment, 

tlie  questioB  of  Mlwnitfar  fox  jury,  591,  626,  1374. 

wiMte  rnnimm  of  wkSM  wilMiiiju  adwiariMe  at  to  mivriamr,. 

626.  . 
burden  and  mode  of  proof,  627. 

CONCU£fi£NT  CAUSES  OF  LOSS,  816--822. 

CONCURRENT  REPAIRS, 

lOTort^^i*— *      ■■jWMi  whero  .lno  intewets  bemited,  1686^1040. 

CXmraifNATION, 

to  ba  Yalldy  arast  be  by  Prise  Oourt  of  the  captor,  675,  676,  830. 

sitting  in  his  territory  or  his  ally's^ 
671. 

whether  prize  may  be  in  nealml  port,  677. 

suggested  distinetSeK  beiauen  loss  by  eondwanation  and  by  capionw 

801. 

property  not  ebanged  by  capture  nnlil  eondainatlen,  8S0. 

Mi  sale  e<  gwds  k  mm  abnteto  total  loss,  1«M. 


CONDITIONS, 

hsnfied  in  policy,  80.    I8ee  DsmxiON;  ^wonxBnnss;  lumhhmp 
Implied  Coxdition  that  Ship  shall  is  pbcvbut  PocpmuiliD;: 

Concealment;  REPRE8EirrATiON.] 

CONFISCATION, 

warranty  against,  108,  904. 

meaning  of,  904. 

mdwiPMl  by  MllillrtUNi,  IMIl. 

CONFLICT  OF  LAWS,  744. 

CONBBQUSNGE8, 


CONSBdUBNTIAL  LOSSES, 

are  recoverable  under  the  policy,  87ft. 

expense  of  necessary  repairs,  875. 

expense  of  reclaiming  captured  property,  876. 

birt  tbe  underwriter  on  one  sobjeel  not  dbafgeaUo  witb  losses,  Ice.  wm 

account  of  another,  811. 
loss  sustained  by  having  to  pay  the  same  freight  on  goods  arriving  sea— 

damag^,  not  chargeable  against  underwriter  on  goods,  811. 
nor  tiuage  for  pro  raid  fraq^t,  811. 


[The  Beferemom  ar«  to  ike  8ecUomJ\ 


INBBX. 


1751 


CONSEQUENTIAL  LOS8ES--oo«ifffNf«f. 

loss  by  forced  sale  of  goods  for  repairs  of  ship,  811. 

expenses  incurred  by  detention  of  the  goods,  811. 

loss  by  fall  of  market  during  delay  in  estimating  damage,  784,  811. 

loss  by  suspieion  of  dwnage,  811. 

CONSIGNEES, 

different  kinds  of,  291.  _ 
mere  naked  consignees  have  no  insurable  inteiest,  on  theiffM^MMRH^ 

291. 

nor  implied  authority  to  insure,  138. 

but  may  insure  in  tlieir  own  names  on.  account  of  consignor,  170,  291. 
and  on  refusal  of  consignees  of  goods  to  aee^  tbmi  may  iamure  on 

account  of  consignor,  170. 
insurable  interest  of  consignees  with  a  lien,  292. 

as  owners  of  goods,  281 — ^286,  1279.    [iSm  VSNDne.] 

when  entrusted  to  sdl,  298. 

or  in  advance  to  consignor,  293,  295. 

or  when  bills  have  been  accepted,  170,  293—296. 
insurable  interest  of,  in         oommisrions,  297. 
*]^M^;ees  of  consignees,  their  insurable  interest,  292. 
consignees  claiming  under  policy  effected  for  consignor,  295. 
general  agents  of  purchaser,  when  entitled  to  benefit  of  Insurance  for 
mMrehaser,  296. 

bill  of  lading  as  evkteaee  of  consignees'  interest  in  goods,  1279. 
powwr  4^  eonwignfie  ^  goods  to  abandon  to  nnderwfifeei%  UW. 

CONSIGNOR, 

authority  of,  to  insure  for  consignee,  137 — ^189. 
insurable  interest  of,  in  goods,  281 — 286. 

when  he  has  not  parted  with  all  his  interest,  281 — ^283. 

when  he  agrees  to  take  risk  during  transit,  284,  286. 

when  he  has  stopped  goods  in  transitu,  286. 
may  adopt  insurance  effected  for  his  benefit,  170. 

OGSimui^'mm  bsls»  1270. 
coKsrrBucnoN  of  sba  foucies, 

same  principles  as  tlMse  a^piioable  to  otbnr  msnmoABm  aoatmetey 

55,  56,  637. 

though  parol  eridenoe,  especially  of  usage,  more  often  necessary  to 

explain  ambiguities,  56. 
provisicms  of  Marine  Insurance  Act  as  to  usage,  56. 
how  far  trade  usage  may  control  policy,  56. 
usage  cannot  vaiy  express  terms  of  policy,  56. 

wnaj  wtdl-settled  usage  d.  trade  is  priwtd  fade  part  of  every  policy,  57. 
usage  cannot  be  excliraed  by  parol  agreement,  or  representation,  57. 
usage  governs  the  commencement  and  termination  of  the  risk,  59. 
usage  of  particular  trade  prevails  over  general  maritime  usage,  60. 
goods  eavried  on  deck  by  usa^e  are  protoeted,  60. 
stopping  at  interjacent  port  justified  by  usage,  66. 
return  of  premium  on  entire  risk  by  usage,  60. 
liberty  "  to  touch  "  enlarged  by  usage,  61. 

1i«  usage  must  be  general  «nd  notorious  in  tiie  pariienlar  braaak  of 

trade,  62. 
it  must  be  well  settled,  62 . 
and  general,  if  not  uniform,  62. 

usage  auiy  be  binding,  tlioi]^  trade  of  recent  origin,  68. 

usage  must  be  reasonable,  64. 

and  not  merely  local  or  particular,  64. 

unless  actually  known  to  the  pariy,  64. 

usages  of  Lloyd'k  onfy  binding  on  parties  cognisant,  65. 

^Th0  Mefemtem  are  io  ^  BeeHom,] 


OONSTRUCnON  OF  SEA  FOJAdBS—^tinuMl. 

of   Lloyd's   to   pay  no   loss,  i|  ah^  •rrivw,  <MI  hw9  ttook 

"warranted  free  of  mortality,"  65. 
usage  of  Lloyd's  as  to  settling  losses  on  acoount  by  writing  them  off 

against  proninms,  66. 
binding,  if  assured  be  in  the  habit  of  doing  business  at  Lloyd's,  66. 
even  though  it  sanctions  a  mode  of  adjustment  contrary  to  sound 

prineiple,  66. 

wkere  words  tatkigmom  or  oImms«i«,  pwol  fityimm  it  liMiMftfa  III 

explain,  67. 

technical  or  local  terms,  or  words  used  in  a  secondarv  sense,  67,  566. 
instances  of  this  in  the  ocMnmon  m«norandam  and  Msewliere,  M. 
mmMguH&m  in  geographical  terms,  69,  70. 

when  imt&»  ace  plau  nad  miMnbigqons,  pan^  evidmee  iiia&UMibk^ 
71. 

poMcy  may  not  be  eontndioled,  72. 

written  have  greater  we^ht  tiian  printed  clauses,  73. 
etfoct  of  itiapplicahle  printed  words  left  in  by  mistake,  7S. 
written  clauses  to  be  more  strictly  construed,  74. 
amUgnoiis  eon^ttft^HM  wimtfued  agidast  the  party  inteiliBg  tiMBi,J76. 
eofostmetion  of  pcrficy  is  for  Ctart,  iateffpretetkm  m  pttfrniUir 
iw  Jmrj,  1274. 


GONSTRUCnOK  OF  WARRANTIES.   [Sae  Wabrantdb,  Expbiss.] 

OOMSTRUCTIVE  TOTAL  I/m, 
fMMirally, — 

what  it  is,  1091,  1183. 

covered  by  policy  against  total  loss  only,  1091. 
utility  of  tlia  doetrine,  1188. 

distinction  between,  and  absolute  total  loss,  1043,  1044. 
provisions  of  Mar.  Ins.  Act  as  to  notice  of  abandonment,  1091. 
why  notice  necessary,  1092. 

amaied  may  ahrajrs  elect  to  treat  loss  as  partial,  10S3,  1092,  1184. 

if  loss  treated  as  partial,  underwriters  cannot  claim  athmffB,  lUiOh 
conditions  of  recovering  as  for  a  total  loss,  1092. 
upon  whM  intelligence  assured  may  give  notice  of  abandonment, 
1098. 

notice  may  be  given  on  mere  report,  1094. 

but,  if  made  on  false  intelligenee,  a  nullity,  1094. 

must  be  justified  by  facts  when  given,  1095. 

whether  by  faets  at  time  of  action  broogiiit,  lOtO,  1007a. 

foreign  law  on  this  point,  1097. 

the  doctrine  varies  as  applied  to  different  subjects  of  insurance,  1098. 
imiM  of  proof  as  to  facts  on  whidi  notice  is  founded,  1285. 
wkelUktr  Botiee  gkwat  in  time  pidbdUbjr  qneetiim  for  jufj,  1274. 


in  cases  of  capture,  arrest,  seizure,  dc-crtion  at  sea,  &c., 
capture  gives  a  prima  facie  right  of  abandonment,  1099. 
bat  restoration  before  action  determines  the  right,  1099. 
even  where  notice  warranted  when  givra,  1100,  1101,  1102. 
unless  ship  when  reatoNd  »  atiU  a  eoatteiietife  toto^  Jom, 
1103,  1105. 

qumrs  whether  since  the  Mar.  Ins.  Act  restoration  before  action 

defeats  eUdm,  1007a. 
loss  of  voyage  has  nothing  to  do  with  loss  of  ship,  1104. 
mere  reetitation  of  hull  is  insufficient  to  defeat  notioe,  1105, 

1106. 

total  deprivation  neeessary  to  justify  notice,  1107. 

anett,  i^Maam  m  mmrfgQ,  gbrm  ligbl  te  abaadoB,  1108. 
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OOKSTRUCTIVE  TOTAL  imS—emtinmd. 
om  idhly — continued. 

in  eases  of  capture,  arrest,  seizure,  de.4erdun  at.sea,  &c. — otmHnu^. 

unless  merely  to!np!)rary,  1108. 

assured  may  give  notice  at  «)iice  in  this  country,  1109. 
effect  of  repurchase  of  ship  by  master,  1110. 

innavigability  gives  right  to  abandon,  1111. 

whether  abandonment  justifiable  is  for  jury,  1274. 
where  repair  iiupracticabio  or  would  cost  more  than  repaured 
^  value,  nil,  1112. 

this  question  often  depended  on  whether  the  master  was 

justified  in  selling,  1113. 
whero  sale  nec^essitated  by  want  of  men  or  materials  for 

repairing,  1114. 
where  sale  due  to  want  of  funds  or  credit^  1115,  1116. 
where  no  h<)|)0  of  extricating  «liip,  or  where  repairs  would  cost 

t(K)  mudi,  1117—1119. 
hut  tills  must  be  clear,  not  a  "mere  measuring  cast,"  1120, 

1121. 

cnoutrli  if  sliip  can  be  repaired  s«)  as  to  keep  the  sea,  1121,  1127. 
(juestion  will   not  ueoessarily  be  determined  by  subsequent 
events,  1122. 

it  makes  no  differenee,  whetiier  sale  bj  mairtier  or  hf  owner, 
1122. 

facts  before  salo  must  aiiioiinr  to  a  total  lo-s,  1123. 

damaji^c  must  be  so  great,  that  (;ost  of  repairs  would  exceed 

her  repaired  value,  1128. 
whether  vahn'  of  wreck  must  he  taken  into  account,  1124. 
pending  freight  not  taken  into  account,  112.5. 
nor  liability  of  other  interests  to  contribute  in  general  aTorage, 

1125. 

ship's  share  of  salvage  expenses  or  contributions  in  general 
average,  if  repaired,  must  be  taken  into  account,  1125. 

underwriter  cannot  defeat  vested  right  of  assured  to  recover 
for  a  total  loss,  1126. 

how  to  calculate  cost  of  repairs,  1127,  1128. 

temjK)rary  ifpairs  at  port  of  refuge  may  be  added  to  sub- 
sequent complete  repairs,  1129. 

or  expenses  of  releaaii^r  ship  from  peril,  pieparaierf  to  re- 
j)airing,  1129. 

thirds  not  to  he  deducted  in  estimating  cost  of  repairs,  1129. 
how  to  estimate  cost  of  repairing  a  decayed  ship,  1130 — 1182. 
the  repaired  \'aluo  of  the  vesaei  is  the  real  vidue,  and  not  tite 

policy  value,  1133,  1134. 
but  the  valuation  in  the  policy  settles  the  amoui^  payable, 

1188. 

Institute  Glauses  provide  otherwise,  1134. 
value  in  case  of  a  peculiar  ship,  1135. 

effect  of  sale  of  damaged  vessel  by  holders  of  bottomry  bond, 
1136. 

doctrine  of  ooaitenelive  totel  km  does  not  ap^y  to  boitomry, 

1137. 

power  to  order  damaged  ship  to  be  brought  to  this  country, 
1274. 

on  gooda, — 

in. cases  of  capture,  arrest,  seizure,  ^:c., 

by  det<»ntion,  restraint  of  princes,  <S:c.,  807.  832 — 834,  11.38. 
capture  is,  prima  faria,  a  constructive  total  loss  on  goods,  1138. 
afur  final  decree  of  restitution,  no  abandonment  ean  be  made, 
1188. 


[The  Uefermces  are  to  the  Sections.] 
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0DN8IIIUGTIV£  TOTAL 
Wk  goodn — continued. 

in  caaes  of  capturej  arrest,  fleuure,  &c. — continued. 

whether  it  can  be  made  where,  after  notice,  and  before  action 

btooght,  captured  goods  we  reatoiod,  1097a,  11S9. 
mere  restoration  may  not,  per  se,  be  ewN^,  1140. 
where  no  effective  restitutio]^  1141. 
in  oaees  of  sea  dama£;e, 

loss  of  voyage  flMqr  egsct  eenstafstite  total  toss  of  guiii 
1142,  1143. 

where  the  goods  cannot  be  forwarded  and  are  Ma-damaged. 
1144. 

OMB  of  goods  either  not  sea-d«naged  or  MnpiiriAtbie^  U4S. 

goods  warranted  free  of  average,  1145. 
mere  loss  of  voyage  for  the  season  is  insufficient,  1146. 
vsless  goods  are  so  sea-damaged  as  to  be  in  danger  of  spoUing, 
1147,  1148. 

recovery  of  sea-damaged  cargo  may  defeat  abandonment,  1149. 

constructive  total  loss  whfisre  oommeroiaily  impossible  to  for- 
ward goods,  1160. 

ttoagk  goods  vadamaged,  1150. 

what  expenses  may  be  taken  into  account,  1151. 

costs  of  transhipment,  reconditioning,  increased  freight,  sal- 
vage, i(c.,  1151,  1162. 

as  to  eost  of  transit  fsom  jimBB  of  dislnss  t»  poti  of  dMltea- 
tion,  1153—1158  . 

discussion  of  Famworth  v.  Hvde,  1153 — 1158. 

as  to  sala  ci  partially  damaged  periiiwiMe  eargo,  which  might 
luwa  taa  IbiwmM,  IM,  IMO. 

its  peculiar  nature,  1161. 

is  notice  of  abandonment  ever  necessary 'r  1161,  1162. 

total  loss  of  ship  or  eargo  is  asoidly  aa  aetaal  total  loss  of  freighi, 

1163. 

but  where  never theleeis  a  possibility  of  earning  aomt  frdight,  notioa 

of  abandonment  should  oe  given,  1163. 
effect  of  loss  of  ship  or  cargo  vpoa  an  iaaafaaee  on  freight,  1164, 

1168. 

whero  freiglit  actually  earuoJ,  though  not  rcseivabie  by  assured, 
underwriters  not  liable,  1165,  1174,  1176. 

aaming  of  freight  sabsoqaonlly-  to  wwaaianin'iinwit  of  aetioa  im- 
material, 1165. 

where  freight  earned,  mere  retardation  of  voyage  is  no  oonstraetive 
total  loes^  1166. 

aad  ilie  frei^  earned  aoed  aet'be  the  partkmlar  frdght  con- 
tracted for,  1166. 

effect  of  receipt  of  pro  rata  frei^fht,  879,  1166. 

immaterial  that  freight  oamod  is  .swallowed  up  liy  ]M)ttomry 
ekargee,  1167,  1174. 

where  freight  could  be  earned  by  traashipment  of  goods,  thwe 
should  be  notice  of  abandonment,  thoug^h  ship  lost,  1168. 

so,  where  carg^o  lost,  if  ship  might  obtain  another  in  substitution. 
1168. 

right  sale  of  ship  and  eafgo  ahfoad  is  aa  absolate  total  loii  of 

freight,  1169—1171. 
hat  whMe  sale  unjustifiable,  not  even  a  constructive  total  loss. 
11«9,  1170,  1172. 

in  either  eass,'aotiee  of  abaadonment  is  aaaTaiiing,  1140.  1171. 

1172.  "B         *  . 

nnaeeessary  where  ship  properly  sold  and  freight  cannot  possibly 
ba  eanaid,  1171. 


[The  Referenees  are  to  the  SMiam.] 
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OONSTRLCTIVB  TOTAL  W&A— continued, 

on  txeight— continued.  .     ^.     .  ^,  . 

eonstructive  total  loss  of  goods  may  involve  consimeltve  ton!  loss 

of  freight,  1172. 

mere  inability  to  send  on  the  entire  eargo  is  no  constructive  total 

loss  of  freight,  1178. 
abandonees  of  ship  have  a  ri^i  to  all  pendii^  freigi^  vmmM$ 

earned,  1175—1177,  1206. 
and  to  be  remunerated  for  carrying  shipowner's  goods,  1176,  1177. 
but  not  pro  raid  freight,  or  freight  aetoally  earned  belMa  tfca 

casualty,  1177. 

nor  damages  in  respect  of  loss  of  fre^pht  recovered  by  ahipownars 

from  wrongdoers,  1178,  1232. 
nor  freight  idtimately  earned  by  sobstitated  ship,  1178. 
American  law  appottioiM  freight  earned  before  and  alter  um 

casualty,  1179. 

law  in  France  as  to  etfect  of  abandonment  of  ship  on  pending 
frdght,  1180. 

deductions  to  be  made  from  freight  when  it  vests  aa  salvage,  1181. 
ISee  also  Abandonment;  Notice  of  Abandonment.] 

€X)NSULS,  ^  ^ 

national  character  of,  engaging  during  time  of  war  in  trade,  93, 


*«C0NTINaBNC5Y  PBEIOHT, 


OONTINOENT  INTEREST, 
insurable,  255a. 
what  is':*  255a. 

CXINTINUANCE  OF  MSK.^  [See  Bubation  of  Bisk.  | 

CONTINUATION  CLAUSE, 

legalised  in  time  policies  for  twelve  mouths,  31,  440. 
in  dob  poUc&es,  t^. 

whefter  iaowpiMated  in  re-insorance  oontraot,  328^ 
CONTINUING  OK  BENEWING  POLICY,  53,  82,  440. 

IX»iiTRABAND  OP  WAR, 

carriage  of,  a  breach  of  warranty  of  neutrality,  670. 

"  contraband  '  only  applies  to  goods,  not  to  persons,  670. 

term  implies  state  of  war,  765. 

carriage  of,  and  insnranees  on,  legal  in  Courts  of  neutral,  760,  78S. 

but  underwriter  must  be  told  nature  of  goods,  598,  613,  760,  765. 

trade  in,  and  insurances  thereon,  illegal  in  belligerent  state,  760,  766. 

what  articles  are  contraband,  761—761. 

under  Declaration  of  Lcmdon,  761 — 764. 

under  British  Orders  in  Council,  1914— 1916... 762. 

during  the  recent  European  war,  763. 

goods  on  voyage  to  neutral  port  may  be  seized  as,  it'  ulterior  destination 
hostite,  764. 

contraband  goods  and  oOmr  property  of  same  owner  Uable  for  eosr 

demnation,  763. 
may  involve  condemnation  of  ship,  763a. 

CONTRIBUTION, 

claim  for,  where  two  interests  benefited  by  the  same  expenditure, 
1035—1040. 
[And  see  Oenesal  Atebaoi;  Subbooation.] 
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■MMdng  of,  654. 

Wimui^  to  sail  with,  433/  654. 

beeones  inopmtiTe  when  peaoe  snpenrenes,  636. 
deviation  to  seek,  justifiable,  4n. 
breach  of  Convoy  Acts,  748. 

expenses  of  delay  whilst  waitim^  fnr,  not  general  avwajra,  861. 
M*  mttmnnfy  a  "  wmt^  opontioii,"  906. 

COPPER  SHEATHING, 

when  underwriters  responsible  for  damage  to,  777. 
fettea  as  to  a^jailutf  aTerag«  km  oa,  1029. 

CORPORATION, 

natipnal  character  of,  99. 

C?0«RECTION, 

of  declarations,  41,  187.    [See  Fi.oatixo  Pouct,} 
of  policy.    ISee  Altk&ation  oi:  Poi.icv.j 

C9CIVBB,  OPEN.    [See  Open  Cover.} 

COVERING  NOTE,  34. 

whether  it  can  be  stamped,  37. 

clause  to  cover  "  risk  of  waft,"  447,  a.  (/). 

goods  landed  in.  when  covered  by  common  policy,  157  jSHt. 
no  warranty  of  seaworthiness  as  to,  689. 

€UW, 

•fleets  of,  insurable,  244,  245. 

but  not  as  "goods,"  222. 
wages  of,  insurable,  244,  308. 
Mawortbiness  as  to,  686,  699,  701,  72^,  72t. 
stages  requiring  different  crews,  699,  701. 

wages  and  provisions  at  port  of  refuge.    [See  Gksebm,  Avkbaqe,} 

cmm-iiABiuTsm  culvse,  m. 

CBOWN, 

insurable  interest  of,  in  prizes,  306. 

cmuistNG, 

carrying  letters  of  marquo,  not  a  deviation,  418. 
cruising  is  a  deviation  for  a  trader,  419. 

»ec«9,  chasing  an  enemy  in  self-defence,  420,  421. 
eoBstnwtion  of  clauses  giving  Uberty  to  eroise  or  carry  lettera  of 

marque,  422,  423. 
cruising  contrary  to  intent  of  owners  is  barratry,  843. 

coif  ULATIVE  CLAIMS, 

under  the  memorandum.    [See  Mkmorandum.] 

fur  particular  average  as  well  as  total  loss,  1032— 'i08«U». 

CUMBSSCY, 

Wir  ioaaeartaiB  valaie  of  goods  bnmM  ib  indgn  eorreiMy,  IM. 

CUSTOM.   [See  Coxstkuctiox  of  Sea  Policies.] 


[The  Eeferenees  are  to  the  8eetians.] 


BAMAGE.   [See  Particular  Avebaob.] 
DANGER,  EEAK  OE.    [See  Appekiiension  of  Dajjuee.J 

DANGEROUS  GOODS, 

as  to  contribution  for,  in  general  average,  918. 
underwriter  not  liable  for  loss  by  inherent  vice,  778. 

DATE  OF  LOSS, 

woof  of,  itt  ease  of  misniig  ship,  442. 

go<Ml8,  1232. 

DEAD  i  liifllGHT, 

when  insumble  by  chartMer,  262. 

DECAY.   [See  Vice;  Wear  and  Tear.] 

DECK  GOODS, 

not  covered  by  a  policy    on  goods,"  222,  225,  801. 

unless  there  be  an  usage  to  carry  them  on  deck,  225. 

or,  perhaps,  in  inland  voyages,  225. 
should  be  specified,  225. 

jattison  of,  giTes  no  claim  to  general  avmga,  onltss  so  oaniad  bf  usage 

or  by  agreement,  920 — ^922. 
but  they  contribute  nevertheless,  973. 

DECLARATION  Ol^^  GOODS  ON  BOARD  SHIP  OR  SHIPS.  [Se» 

fLOATINa  POLICIES.j  * 

DECLARATION  OP  LONDON.    [See  London,  Declaration  of.J 

DECLARATION  OF  PARIS, 
text  of,  672. 

bow  it  affects  right  of  search  for  enemy's  goods,  672. 
only  binds  parties  thereto  and  states  adhering  thereto,  774. 
does  not  legalize  insurances  on  enemy's  goods  on  board  neutral  ships, 
774. 

DECOY  DUCK, 

meaning  of  term,  574. 

DEFEASIBLE  INTEKBST, 

insurable,  2d5a. 
examples  of,  255a. 

no  retorm  of  premium  in  respeet  of,  1258. 

DELAY.    [See  Ukviation  .\nd  Change  of  Bisk.] 

not  included  in  deviation  by  Marine  Insurance  Act,  376,  n.  (i). 
before  commenorai«it  of  riedt,  wbi^  varies  rUk,  prerents  pofioy  attadi- 
ing,  479. 

unless  sanctioned  by  usage,  482. 

or,  perhaps,  unless  underwriter  has  notice  thereof,  483. 
mtexcnsed  or  unreasonable,  in  prosecution  of  voyage,  is  deni^n,  412, 
414,  482. 

/  whether  incurred  at  the  outlet,  in  the  course,  or  at  close  of  voyage, 
413,  414. 

aliter,  if  necessary  for  the  porposes  of  ^  voyage,  or  sanctioned  by 

usage,  415—417,  481. 
reason  why  delay  discharges  underwriter,  412,  424. 
if  delay  amounts  to  barratry,  underwriters  liable,  847. 
ship  obliged  to  quit  usual  course  of  tiie  voyiige  must  pusae  new 

▼o^aga  wkbevt  oalay,  4ti. 

iThe  Befermces  me  io  Sectiom.J 
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BMjLY—ifouUnuael, 

aftip»  Wider  pcrmiamm  to  dOaj      speeiM  UtM,  omaoi  delay  longer 

delay  a  question  for  jury,  1274. 

delay  for  nnlawfol  pfurposee,  in  fraud  of  owners,  is  barratry,  847. 

DELAY,  LOSS  BY, 

insurer  on  ship  or  goods  not  liable  for,  776,  778,  781  824 
km  by  €ril  of  nuurM  daring  delay,  784.  ' 

wHn  loet  of  fn%ki  due  to  delay,  787. 

Miiiiti  defteirtioB  any  ttmirt  «o  ooMfaniotiir«  tstel  low,  807. 

DEL  CUE  I)/:  RE.    [See  Commission  del  Ceedfjie.J 
DELIYEBY  OF  POUCY,  27. 
mtABU,  TO, 

of  TOiMrisy,  MS,  tfS,  CM. 


DRIN 


miiMMiii  iiiiliiiiiiii 

^j^HnHMM  0 


ifhon  of  the  assubed, 

'  *ie  in  blank  prohihiiied,  11,  169—171. 

of  imod  or  of  agoirt  Mrt  bo  iamrlid  m  ftM^,  U,  m, 

lONAlXaN  OF  THE  BiaK, 
in  voyage  policies,  369. 
in  time  policies,  436,  437. 
in  mixed  policies,  448. 


DESIGNATION  OF  SUBJECT-MATTEB  IN  THE  PQUCY. 
reaoonable  certainty  necessary,  251. 

ImI  Mim  aad  extea*  of  intereai  Med  not  be  specified,  251. 
need  peculiar  risks  now  be  specifically  insured?  252a. 
policy  to  apply  to  interest  intended  to  be  covered,  251. 
meaning  of  this  proposition,  252b. 
eatoat  of  OMk  imkum^  k  §mt  jnty,  1274. 


BBSPATCHES,  HOSTILB, 

eanylng,  is  breach  of  Mutrality,  W. 
■oi  m  ailwwidor*8  diif  teliui, 

BITENTION.    [See  Abxbbt  of  Pbinces;  Bmbaboo.I 

British  underwriter  liable  for  detnttkm  by  Bri^  government,  80t. 
whether  so  liable  where  the  assued  is  a  foireigaor  aad  tlM  dnfriltai  kr 

the  foreign  government,  803. 
deteatioB  of  goods  may  be  a  eonstmctive  total  loss,  807. 

DE\  lATION  AND  CHANGE  OF  KISK, 
1.  Beviatioii  geMorally, 

deviation  reets  on  description  of  voyage  in  the  policy,  869,  37«. 
implied  condition  that  there  shali  be  no,  370,  376. 
doctrine  of,  only  affects  voyage  policy,  376,  n.  (o). 
deviation  deiaea,  876. 
includes  deli^y  876. 
why?  412. 

but  delay  separately  dealt  with  in  Mar.  Ins.  Act,  876,  n.  (»). 
detiaticm  elaose,  876,  380,  n.  (^d),  387. 


necessary  that  risk  should  be  kMieased  by,  877. 
enough  that  it  is  varied,  377. 
loss  need  not  be  connected  with,  377. 

no*  avoid  tiie  policy  ab  initio,  378. 
"    to  deviate  vip  aoi  «MiMU«e  ^  uderwritar,  878. 
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DBVIATION  AND  CHANGB  OF  RlSK—cantinued. 

1.  Deviation  generally — cotUinued. 

nor  involuntary  deviation,  378,  425. 

nor  where  deviation  is  barratrous,  847. 

notice  of  intention  to  deviate  is  of  no  effect,  379. 

prior  deviation  not  waived  impliedly  by  notice,  879. 

Arnonld's  general  rule  as  to  change  of  risk,  424. 

province  of  Court  and  jury  in  questions  of,  1274. 

2.  Change  or  abandonment  of  voyage  and  intention  to  deviate, 

distinction  between  deviation  and  change  of  voyage,  370,  371,  389. 
definition  and  effect  of  change  of  voyage,  9%0. 
definition  of  intention  to  deviate,  380. 

cases  illustrating  difference  between  change  of  voyage  aad  intenlifm 
to  deviate,  381,  382,  382a. 

a  f oroed  intermediate  voyage  does  not  disefaarge  the  nndenrriter. 

383. 

secus,  a  voluntary  intermediate  voyage  not  allowed  by  the  vamam 

of  trade,  384. 
<^ange  of  voyage  before  ship  leaves  port,  885. 

diffwiBnce  between  English  and  American  authorities  as  to  iim 

time  from  which  change  of  voyage  takes  effect,  386. 
abandonment  not  retrospective  in  effect,  386. 
what  amounts  to  <^aiige  of  voynge  where  both  sea  and  land 

transit,  387. 

merely  clearing  out  for  a  foreign  port  not  a  change  of  vofuge,  386* 
nor  shortening  the  voyage,  388. 
ean  of  IGddlewood  v,  Blaleee,  889. 
8.  Cases  of  deviatioii  generally, 

in  the  al)senoe       any  asape  or  expwss  leave,  iMp  mint  sail 

direct,  390. 
effeet  of  usage,  391. 

where  policy  inconsistent  with  usage,  392. 

"ports  of  discharge  "  must  be  taken  in  geographical  order,  893. 

unless  usage  has  established  a  different  order,  394. 

ports  named  in  policy  most  be  taken  in  specified  order,  394. 

ship  need  not  visit  all  ports  named,  894. 

when  to  revisit  is  a  deviation,  395. 

what  permissible  under  policy  from  naoMd  port  and  "other  port 

or  WMrts,"  896. 
aManug  of  ''port,''  897. 

4.  Caees  of  deviation  depending  on  ekuuet  giving  IMierty  to  tmdk 

and  stay,  kc, 
classification  of  the  cases,  398. 

elaases  to  be  consh^wd  aeeording  to  porpoee  of  adveatore.  399^ 

400,  411. 

what  ports  may  be  visited,  400 — 404, 

usually  only  ports  in  direct  course,  401. 

but  purposes  of  voyage  may  require  widw  eonstmetion,  49S. 

cavses  in  illustration,  403,  404. 

purpose  of  visit  must  always  be  within  scope  oi  voyage*  405.. 
406,  410. 

fading,  if  without  delay,  no  deviation  under  tiiew  eiaoaes,  407,  408. 

sectis,  if  there  be  delay,  409. 

summary  of  rules  as  to  construction  of  danaes,  411. 

5.  CSiange  of  risk  by  delay,  " 

nnreaeonable  or  unexoused  dday  in  prosecuting  the  voyage  dis-- 
eliarges  the  underwriter,  411. 

unless  barratrous,  847. 

delay  in  commencing,  the  voyage,  413. 

delay  in  the  coarse  of  the  voyage,  414. 


[The  Bef»enee8  are  io  iJie  Sediom.] 
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BIVIATION  AND  GHANGB  W  mSKr-eoniinuta, 

6.  Change  of  risk  by  delay — contimtMi. 

delay  at  termination  of  voyage,  414. 

necessary  delay  for  purposes  of  voyage  justifiable,  415 — 417. 
whether  delay  unreasonable  is  for  jury,  1274.    [And  see  Delay.] 

€,  Change  of  ride  by  croiring,  carrying  letters  of  marque,  &c., 
carrying  letters  of  marque  on  a  trader  not  a  change  d  riMt^  418. 
cruising  by  a  merchant  ship  is  deviation,  419. 
.  secuit,  chasing  an  enemy  in  self-defence,  420,  421. 
tWMfamatkwi  of  ^amee  giving  leare  to  ernise,  to  mny  letters  of 
wuaqut,  k».,  4SS,  4S^ 

7.  Excuses  for  deviation  or  delay, 

where  specially  authorized  by  the  policy,  424a. 
where  involuntary,  425,  435. 
hat  not  oceosed  wliere  doe  to  igaonuioe  of  captain, 
where  necessary  for  safety  of  property  st  risk,  425. 
is  deviation  for  safety  of  cargo  excused  in  pOoCgr  OA  diipf  4S8* 
what  amounts  to  unavoidable  necessity,  427. 
Cai»e8,  shcnrt  of  actual  emutraiBt,  wMdi  exeose  deviation,  4St— -^M. 
making  a  port  to  refit,  429. 

to  recruit  ditiahled  ettrn  or  proewe  fresh  hands,  stmraa  or  medioy 

aid,  430. 
slrMD  of  weatfcw,  4S1. 

endeavour  to  avoid  capture,  4S2. 
endeavour  to  join  convoy,  433. 
succouring  the  distressed,  434. 

deviraoa  BMtelr  to  save  property  not  jai^fiable,  484. 
whether  deviation  dne  to  a  peril  mI  iwrifll  agaimt  dttdlifgfui 

underwriter,  435. 
ship  must  resume  course  as  soon  as  posi^ible,  431. 

DEVIATION  CLAUSE,  876,  880,  n.  (d),  387. 

DIUQENCE, 

rmmmhktf  is  nBe«ti>n  oi  faet,  1274,  n.  (o). 

BiMimmnfo  cxj^i^  m. 

DISBURSEMENTS, 

may  inelade  adv^need  freight,  288. 

on  account  of  passengers,  235,  880. 

as  subject  of  insurance,  246,  247. 

meaning  of    total  loss    in  policy  on,  247,  n.  (A;). 

ow-MMHMwe  on,  247,  889. 

DTS('LOSURE.    \See  Contkai  mext.] 

DISfJUISING  BELLIGERENT  GOODS, 

was  breach  of  warranty  of  neutrality,  666. 
effeet  of  DedarsHon  or  Paris,  672. 

DISTRESS,  PORT  OF.    ISee  Gener.\l  Avebage.] 

BoeK  mm, 

apportionment  of,  when  ooneiirrent  renain  effected  for  0§ereat 
interests,  1035^1040. 

DOCKOKI  CU^Bm,  888. 

DOCUMENTS.    [See  Implied  Condition  that  Ship  shat.t.  be  PmoVULf 
Documented;  and  for  Ship's  Papers,  see  under  Practice,] 


lTh€  Mf^mcet  are  to  ike  Se^kms.] 
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BOMICIL.   [See  Auen  Enemy.] 

for  commercial  purposes,  the  chief  test  of  national  character,  90. 
reridence,  with  the  intention  of  abiding,  its  main  element,  90. 
preramed  from  fact  of  residence,  90. 

raddence  for  a  short  period,  or  for  a  special  purpose,  90,  91. 
oonstrained  or  involuntary  residence,  90,  91,  98. 
residence  after  accomplishment  of  special  pnrposO)  91. 
animus  manendi,  proof  of,  92,  93. 
domicil  of  origin  lererts  on  leaving  foreign  country,  92. 
trading  in  a  country,  proof  of  commercial,  93. 
residence  and  trading  in  time  of  war,  93,  94,  95. 
belligerents  trading  in  neutral  country,  93,  95. 
neutrals  trading  in  belligerent  country,  93,  94. 
British  subject  trading  in  hostile  country,  9S. 
enemy  migrating  ffnfjranfe  hello,  95. 

neutral  giving  up  his  establishment  in  the  enemy's  country,  95. 
roddenoe  in  place  occupied  by  envy's  forcias,  96. 
oonBOteial  myidl  of  eoarpontioii,  91. 

DOUBLE  INSURANCE, 
what  it  is,  330. 

how  it  differs  from  re-insnraaoe,  S80. 
whv  resorted  to,  330. 

rue  of  eontribution  in  oaacs  of  double  or  over-insurajice,  330,  331. 
role  in  Prance  and  the  United  States,  831. 
rule  as  to  rateable  return  of  premium,  332. 
insurances  of  different  interests  in  the  same  subject  by  different 

888,  1287.  '  I 

each  recovers  to  full  extent  of  his  interest,  333,  1238. 
subrogation  or  contribution  applies,  333,  334,  1237 — 1230. 
old  procedure  giving  defendant  discovery  of  double  or  over-insurmaee, 


of  over-insurance  by  two  valued  policies,  where  the  value  in  lira 
>licies  is  different,  349 — 354. 
ion  of  salva^  amongst  underwriters,  1215. 
return  of  premiums  in  case  of,  1259,  1260. 

mAWBACE, 

not  to  be  deducted  in  estimating  insurable  value  of  goods,  366. 

DEY  DOCK  DUES.   [See  Dock  Dubs.J 

WJNNAGE  MATS, 

included  in  "  furniture    in  policy  on  ship,  219. 

IHTBATION  OP  BEBK  IK  POLICIES,  4tl--44I.    \8m  Tiuk 

BUBATEON  OP  BISK  DT  VOYAGE  H)LICIBS, 
I.  On  goods, 

A.  Commencement  of  risk  on  goods, 

clause  in  Ens'lish  policy  describing,  18,  446,  447. 
undor  tins  dause  goods  not  covered  in  UaiitefS  and  boats. 
447,  448. 

foreign  law  as  to  this  different,  447. 
may  be  regulated  by  special  clauses,  447. 
olaoae  oovering  goods  in  lighters  and  other  craft,  447,  n.  (/). 
"warehouse  to  warehouse  '*  clause,  447,  n.  (/). 
construction  of  words  *^  fatm.  the  lojEMUa^  thsiieof  on  board  tira 

said  ship  at,"  448. 
policy  wi^  tiheae  words  only  attac^ies  on  goods  loaded  at  the 
port  MHMd,  448,  449. 


im 


mmsamM  ow  risk  m  voyage  miicim--^tkH$^. 

JL  Ooiiimencement  of  risk  on  goods — continued, 
this  strict  rule  relaxed  when  possible,  450. 
as  where  policy  is  in  continuation  of  other  policieei  460. 
or  eonlaiBs  tiM  wmrds    wkenaovnx  loaded,  450. 
or  there  is  a.  oonstrnctive  re-loading,  451. 
or  the  j)olicy  contains  a  liberty  to  touch  and  stay,  kc,  452,  463. 
a  named  port  for  loading  goods  means  the  harbour  town,  464. 
makm  nercMitile  usage  gives  Mune  a  Hider  meaniittr,  iM. 

456. 

what  goods  covered  by  policy  ''at  and  from    an  island,  466. 
-  "wliat  goods  eov«s<ed  by  barter  policy,  4M. 
fMof  of  lowtfng,  127»,  1982. 

B.  Continuance  and  end  of  risk  OB  goods, 
under  common  policy,  456. 

meaning  of  '  tiU  safely  landed/'  456,  460,  464. 
goods  protocied  »  HgMm,  iHion  m  vsnal  OMdo  of  landing, 

457. 

whether  protected  when  lighters  a  reasonablo,  bvl  not  usnal^ 

mode  of  landing,  457,  n.  (r). 
wbetiiw  protected  in  owner's  ughtsrs,  4tS. 
not  protected  when  in  lighters  for  transhipment,  459. 
"risk  of  craft "  and    waiohoiue  to  wareboose  "  elaoaeiy  447, 
n.  (/),  469. 

what  is  such  a  landing  as  ends  ^  lidr,  460. 

landing  for  special  purpose  sometimes  only  suspends  risk,  460. 
goods  on  land  may  be  protected  by  usage  or  affioawMt,  460, 
470. 

damage  to  goods  in  unloadii^  hs  at  risk  of  mAerwfitM%  401. 
■a  fixed  time  for  discharging  goods,  462. 
w^t  is  a  reasonable  time  for  disdiazging^  468. 
ia  buier  trade,  46S. 
in  Newfoundland  trade,  463. 

generally  risk  continues  till  goods  laaded  at  tiia  nltimiia  pa^k, 

of  dischanpe,  464. 
bitt  may  end  ivbsre  great  bulk  of  outward  cam  is  landed,  466. 
duration  of  risk  when  insured  "until  arriTM  at  last  viaaa  «f 

discharge  in  the  outward  voyage,"  466. 
when  insured  "to  a  market,"  ^6. 
wbn  iasored  to  "tnal  part  of  destination,"  467. 
effect  of  transhipment  on  risk,  468. 
pre-determination  of  risk  by  sale  of  goods,  469. 
prolongation  of  risk  by  express  contract,  447,  470. 
policy  on  pumps  for  salvage  adTenture,  471. 

A.  Commencement  of  risk, 
in  foreign  law,  472. 
under  English  policies,  18,  472. 
bow  proved,  ifBl. 
"  from  "  a  port,  473. 
**at  and  from  "  a  port,  474. 

when  the  ship  is  lying  there,  475. 
when  tiie  sldp  has  already  sailed,  476. 
when  the  ship  has  not  yet  arrived,  478. 
ship  must  be  at  port  in  good  saf^,  476,  478. 
what  is  good  safety?  478. 

fta  trocte  "a*  aad  from''  ihonid  be  construed  wHk  fefbraioft 
to  iiliHiitoiaiiw,  497. 


[The  Befermiem  mrs  to  Ute  SeeHmu.} 
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BUBATION  OF  BISK  IN  VOYAGE  milCIEB-^tinusd. 
U.  On  ship' — continued. 

A.  Commencement  of  risk — continued. 
they  do  not  implv  that  ship  already  at  the  place,  479. 
tiiey  imply  that  the  adventure  diall  eommmiee  w^dn  a  rea8oa> 

,     able  time,  479,  480,  482. 
does  a  delay  varying  the  risk,  if  involuntary,  prev^t  the  policy 

from  attaching?  480. 
what  delay  at  terminus  a  quo  is  ^eusaUe,  iSi, 
what  delay  is  not,  482. 
effect  of  usage  on  attachment  of  risk,  482. 
risk  ceases  when  voyage  abandoned,  482. 
notice  to  underwriter  as  to  delay  will  negative  implied  con- 
dition, 483. 

when  does  ship  begin  to  prepare  for  her  homewaid  voyage,'' 
meaning  of  named  port,  454,  485. 

meaning  of  "  port  or  ports,"  "  port  of  loading,"  485. 
commencement  of  risk    at  and  from  "  an  island^  486. 

B.  Continuance  and  end  of  the  risk  on  ship, 
elause  in  oomuMm  policy,  487. 
foreign  law,  487. 

what  is  "  mooring  in  good  saf^y,"  488. 
phvsical  safety,  48i9. 
TNmtieai  safety,  490. 

nberty  to  unload  and  discharge,  491. 
ship  must  have  arrived  at  true  port  of  discharge,  492. 
duration  of  risk  without  ordinary  clause,  493. 
end  of  nA.  when  no  cargo  to  discharge,  494. 
express  prolongation  of  risk  beyond  24  hours,  495. 
end  of  risk  when  ship  insured  to  an  island,  496,  498. 
to  an  island  and  a  market,  496. 

unloading  small  part  of  cargo  at  intttmediate  port  does  not 

end  the  risk,  497. 
result  of  cases  as  to  policy  to  port  of  disohaige  or  district, 
498. 

Ffoneb  law  as  to  end  of  rii^  in  West  India  trade,  499. 

continuance  of  risk  on  ship  "  to  her  port  of  discfcuge,''  600. 
to  her  "  port  or  ports  of  discharge,"  500. 
''to  her  last  or  final  port  of  discharge,"  501. 
to  her    last  port  of  dischai^e  "  wben  it  is  iU^gid  to  enter 

original  port  of  destination,  602. 
to  "  final  port,"  503. 

**  to  any  port  or  ports,  however  employed,"  503. 
effect  of  abandonment  of  intmntixm  of  proeeeding  to  original 

destination,  504. 
effect  of  lying  by  for  a  time,  504. 
prolongation  of  risk  by  usage,  505. 
mibstitotion  of  different  terminus  by  agre^nent,  506. 
usage  to  protect  ship's  furniture  on  shore,  507. 
end  of  risk  in  "  port  "  or  "  harbour  "  policies,  508. 
continuance  of  risk  in  fire  policy,  509. 

HI.  On  freight, 

distinction  b^ween  iac^ttoB,  of  insurable  interest  and  of  freight, 
265,  510. 

commencement  of  risk  on  freight  proper,  511. 

ott  freight  of  Mlpowrier*s  goods,  612. 
on  chartered  freight,  513. 
general  rule  as  to  commencement  of  risk  on  freiarht,  514.  ! 
freight  of  voyage  to  terminus  a  quo  not  covered,  516.  ; 


[The  References  are  to  the  Sections.] 
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DURATION  OF  RISK  IX  .VOYAGJB  POLJDUJ 
III.  On  freight — continued. 

attedbment  of  nA.  made  oonditional  on  a  certain  flvent,  616. 

wbere  tiie  oradition  is  inapplicable,  516. 
voyage  performed  most  be  that  descxibedy  617. 
insurance  for  part  of  a  voyage,  61&. 

iriMM  ikk  aHachMi  <m  fim^  of  goodi  £ram  inienMdiate  port,  619. 
«nd  of  risk  on  freight,  620.  , 
dnntuNn  of  jodk  Ia  tuM  poUfly,  621. 

BUTCa  OOiOIiaMONBBa^ 
of  fitei  ligr>  mk* 


EJU8DEM  GEyERIS, 

loMOS  covered  by  the  general  words,  828,  836,  860,  861. 
ndo  doM  not  apply  to  exceptioVy/StS. 

Mr  to  okiaa  wmkat  TiinlnffH  Obuue,  Mia. 


ELECTION  TO  AVOID  POLICY, 

*Dr  ooMtahwHit  or  ■iMWPiMOirtatiMi,  wliaaio  bo  aMido,  6a»-616. 6<f. 


ELECTION  TO  CANCEL,  ABANDON,  &c., 
loss  by,  is  not  a  peril  insured  against,  786. 

SifBARGO, 

what  an  embargo  is,  832 — 834. 
loaa  of  v(^age  804—606. 

[Ami  aM  losTBAniT  of  Psingbs.] 
dotentkm  of  goods  may  amount  to  eoootniotlYe  total  loas,  807. 
prohibition  against  landing  ffoodo  wtKf  utimuA  to  moinlol  of 
807.  832b— 833. 

nay  bo  by  borne  or  by  foreign  government  on  British  or  foreign  pro- 
perty, 8W— 834.  ^  ^ 
wagos  and  provisions  during  detentioa  hj  embargo  BOt  parttsBbHr 
charges,  835,  876. 
nor  genenl  average,  961. 

EMIGRANT'S  EQUIPMENT, 

covered  by  policy  "  on  goods,"  224,  n.  (A). 

END  OF  BISK.    [5m  DrauTunr     Bnk  nr  Yorioi  Pouoibs:  Tim 

ENEMY.   ISee  Alien  Enemy.] 

WnSMY  GOODS, 

former  rule  as  to  right  of  capture,  667,  772. 
effect  of  Deolaratioii  of  Pans,  672,  672a,  774. 

ENSmrS  FROFEBT7,  INSURANCES  OF.   [See  Alien  Enemy.] 
iBegal  at  common  law,  85,  86. 

valew  theio  be  a  lieeoae  to  tnido,  8S. 

ENGINES, 

aibnormal  use  of,  may  be  gemettl  Mvnwo.  M. 
iJmd  me  MMMOmmY.f 

^'raUMEBATED  ARTICLES,"  892.  • 
[The  Beferences  are  'to  the  Sections'.^ 
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EVIDENCE, 

province  of  jury  in  trials  on  policies.    [JSee  Jury,  Pkovince  of.] 
admissibility  of  parol  evidence  to  explain  policies.  [  See  Constbugtion 

OF  Sea  Folioies.] 
|«oof  of  agency  in  effecting  the  poli^,  1275, 
of  ratification,  1275. 
of  sabsciiption  qf  the  policy,  1276. 

when  can  copy  of  poficy  be  put  in,  1877. 
of  compliance  with  warranties,  1277. 
of  interest  in  ship,  1278. 
acts  of  ownerahip,  1278. 
agent  cannot  deny  his  principal,  1278. 
of  interest  in  freight,  262—279.  X'^^      INTEREST,  InsusaBLB. J 
of  interest  in  goods,  1279. 

dieet  of  bill  of  lading,  1279. 
of  intwest  in  bottomry,  1279. 
of  amount  of  interest,  1280. 
of  inception  of  risk  on  ship,  1281. 

on  goods  and  frdgbt,  IM. 

of  kMs,  814,  128S. 

of  unseaworthiness,  714,  725,  726. 

of  misrepresentation,  1285.  • 
of  iUegaUty,  128«. 

oi  constructive  total  loss,  1274,  1S8S. 
lAmt  M0  ExPHiT  EvmsNCE.] 

•  •  • 

EXCEPTED  LOSSES.   ISee  Memobandum,  and  Wabbahtt  to  bb  Free  of 
Oaptobi^  Jkc] 

EXCESS  CLAUSE,  356,  1005,  n.  (/). 

BXBCimON  OF  POLICY.   [See  Subsgbiption  of  Foliot.] 

EXPECTATION, 

wbm  it  jB^ives  an  inwrn^iateiost.  266,  257. 
■MM,  «Biaimb]o,g||||MH    297,  892— lOft. 

EXPERT  EVIDENCE, 

wboliier  adnussiMo  as  to  maleriafity  of  ooneealment  or  misrenreeoita- 

tion,  567,  626. 
as  to  ofttdnet  to  bo  expected  from  a  broker,  168—160. 

EXPLOSION, 

Ion  by,  888,  881. 

EXPRESS  WABBANTIES.   [See  Warbaiicts,  Expbess.] 

F.C.S.  (Free  of  Capture  and  S^zure). 

present  Lloyd's  ioaa  of  warranty,  10,  905. 
offtfM  proximtm  ndo,  905 — 966f . 
daring  the  recent  war,  90fe. 
oiHis  of  proof,  905b. 
wbat  are  "  hostiUties,"  905o— 905e. 

«  »M»ltt^  ^»  »« 


F.G.A.  (Foreign  Greneral  Average).  [See  Fo&eign  Am^/MMp  Claubb.I 
FJ.A.  (Fall  Inlenst  Admitted).   18»»  Wactb  PouctIIHB 

F.P.A.  (Free  of  Particular  Average).   ISeg  MemobanddMw] 


[The  References  are  to  the  Sections.} 
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FACTORIES  IN  THE  EAST, 

BmpMBB  belm^^qg  to>  fetefawd  ^cir  BaroperanalkNyd  ebuMlMr,  W. 

FIGHTING, 

Smmmge  done  to  ship  by,  w^tiiear  general  average,  9S5. 
"PINAL  PORT,"  601—603. 
FIBE, 

damage  by,  or  by  waiw  used  to  qnmsMli,  when  general  average,  918, 
i>ar  of  ibe,  828. 

FIBB  FOUGY, 

OB  fliap,  toalimi  of  liA  1%  M9. 

FIB8T  VOYAGE, 

k,  1«S7. 

FISHING  STORES, 

of  wbalm  not  oovered  by  policy  <ni  diip,  219. 

nor  <Mi  goods,  226. 
wheUier  inmoMm  as  outfit,  219. 

WmmSSG  VOYAGES, 

leasonable  timo,  in  Newfoundland  trade,  lor  diseliafge  ol  outward 

cargo,  463. 

prodnoe  of,  in  whaling  ships,  covered  by  policy  on  goods,  226. 

FITTINGS, 

permanent,  oovered  by  policy  on  ship,  219. 

FLAG, 

evidence  of  national  character,  661. 

neutral,  did  not  protect  eneow's  goods,  667,  772. 

dUUr,  since  the  Dwiaxalion  of  Paris,  except  as  to  contraband,  €72,  77i. 

aMHf'^  dooa  no*  oMspmnse  neatral  goods,  €67,  872,  772. 

FLOATING  POLICIES, 

what  they  are,  9,  186. 

cannot  .be  applied  to  intere^  which  it  was  not  intended  toeofit,  188« 

usage  as  to  declarations,  188. 

nanM  of  vessel  slioald  \m  tobseqnenily  deelared,  187. 

mistake  in  declaration  may  be  corrected,  41;  187. 
declaration  need  not  be  before  loss,  188. 
assured  bound  to  declare,  188. 

hem  lass  applied  wlMi*e  several  ioating  polides,  189.  i 

no  general  right  to  tranship  in,  192. 

where  ^'  on  goods  to  be  hereafter  deelared  and  valoed^"  360. 
where  interest  fluctuates,  367,  368. 

Hon  diidosnre  of  name  of  sidp  under,  when  known,  186,  607. 

subsequent  mistake  in  name  of  ship  immaterial,  568. 
concealment  of  fraudulent  declarations  under,  589. 
does  concealment  as  to  a  particular  declaration  vitiate  whole  policy?  607. 

II.UCTI  ATIXG  INTEREST, 
policies  to  cover,  367,  368. 

lODDER, 

for  live  stock,  not  oovered  by  policy  on  goods,  227. 

[The  References  are  to  (he  Sections.] 
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FOREIGN  ADJUSTMENT, 
what  it  is,  992. 

position  where  cargo  of  different  destinations,  992. 
co-adventurers  lx)nnd  by  foreign  adjustment,  993. 
underwriter  also  bound  when  in  accordance  with  the  laws  and  usages 
of  the  foreign  port,  994. 
but  not  otherwise,  995,  996, 
position  where  foreign  adjustment  made  on  an  estimate  of  damage 
which  proves  incorrect,  1002,  1003. 

ilBIP^^I^^'  ADJUSTMENT  CLAUSE, 

^  its  object,  997. 

makes  underwriter  liable  for  whatever  is  stated  to  be  generid  avenuro, 

thouprh  not  doe  to  peril  insured  against,  998,  999,  1000. 
exception  as  to  perils  expressly  excepted  in  poliqr,  999. 
may  make  underwriter  liable  for  particular  avecagei  1001. 
binds  assured  as  well  as  underwgjfceri  1001. 
not  binding  if  adinstnunt  abedHKjMcessary,  1001. 
pfossni  fovm  of,  i#66.  IHiRHHPBl 

FOREIGN  JUDCJMENTS  ON  QUB8B0KS  OF  PRIZE, 

copies  of,  properly  authenticated,  mte  evidence  of  fact  and  grooads  of 

condemnation,  675. 
must  be  of  a  competent  Court  of  PHse,  6^1^. 
Court  must  be  captor's,  676. 

sitting  in  his  d(Mnini<His  or  his  allies^  676. 
whiter  prize  may  be  in  neutral  port,  677. 

the  rule  applies  to  sentences  of  hostile  as  well  as  friendly  tdiMiBals,  678. 

not  evidence  of  capture,  1283. 

how  far  oondnstve  as  to  breadi  of  warranty  of  neutrality,  678—685. 
sentences  only  conclusive  as  to  what  they  profess  to  decide,  679. 
grounds  of  condemnation  maj  be  iaiened  fram  wliQla  of  a«iiaM^  686, 

682. 

sentence  oonxdniive  though  unjust,  681. 

effect  of  sentence  may  be  obviated  by  special  agreement,  683. 

sentence  expressly  on  ground  of  axiiikavj  mgaki&m.  not  piOQf  of 

bi*each  of  neutrality,  684. 
sentence  good  in  part,  686. 


FOREIGN  LAW,  744. 

FOREIGN  POLICIES, 
stMnping  of,  82. 


FORi:i(!X  SHIPS  OR  THEIR  CARGOES, 

wager  policies  on,  not  prohibited  by  19  Geo.  II.  c.  37.. .313. 
legal  at  common  law,  311,  314. 
void  under  Mar.  Ins.  Act,  313. 
whether  prohibited  by  Gaming  Act,  315. 
but  policies  in  common  form  on,  are  interest  policies,  311,  314. 

FOBFEITUBE  OP  POLIOr, 
what  eanaea,  62. 

FOUNDBRIKG  AT  SEA.    [See  MissiXG  Sjiipj  Losses  coveeed  by  the 

POLICT.] 

FRAUD, 

not  tiie  ground  on  which  misrepresentation  or  concealment  avoids  the 
policy,  586. 

[The  Mefwemee»  mm  io  ike  Se^iom.] 
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FRAUD — continued.  -  . 

fraudulent  misrepresaitatiMi  or  ooneealment  aToids  ihe  policy  wuMmt 
any  inquiry  as  to  materiality^  536,  558,  575. 
provided  that  underwriter  was  influenced  thereby,  536,  565. 
dishonest  representation  of  belief  is  fraudulent,  545. 
■0  is  fabe  stetenent  nude  iviOMNit  kMfirl0%e  wlwtiier  it  is  tnie  or 
false,  546. 

■0  is  statement  designedly  ambiguous,  565. 

where  policy  avoided  for  fraud,  assured  not  Mlitled  to  return  of 
pnman,  537,  1253,  12M. 

«*  fSBB  OF  CAFTUBfi  AND  S£IZUKE."  £^  WAJUUkWtm,  Bnwnf b.] 

«*FREE  Oi?'  PAKTlCLLAli  AVifilUGE.  '   lHae  Memorandum.] 

1.  When  and  how  insurable, 

threefold  meaning  of  word  in  insurance  law,  229. 

all  time  kinds  at,  inrarmble,  210. 

when  iBBwaUe.   ISee  Insubablb  Iktbkest.J 

French  law  as  to  insuring,  231. 

advances  on,  insurable,  232,  263,  9M. 
how  dflMflibed,  SS8. 

"•ontingency  freight,"  232. 

may  be  insured  for  part  of  voyage  or  time,  2t2. 

must  be  insured  nommatim,  233. 

"m  if  flhaiiand,''  Stt. 

dM  Mi  WW  passage-money,  235. 

immam^,  by  charterer,  234,  262. 

by  vendor  of  ship,  234,  262. 
S.  Yalvaiion  of  fre^^bt, 

freight  generally  valued  at  its  gross  amount,  66,  358. 

valuation  will  be  applied  to  freight  at  risk,  345 — 347. 

where  freight  insured  for  a  round  voyage  of  several  stages,  358. 

A— uiMe  tiOm  of  freight  in  open  poHeiei  is  tiio  grov  fveighl, 
wltii  preminms  of  insurance  and  commissions,  865. 

lor  general  aven^  pnrpoeeB.     [See  Adjustment  of  Gekebal 
Average.] 

Z.  Duration  of  risk  on  freight.  [Sm  Dueation  OF  Risk;  Time  Policy.] 
dmte  «f  risk  in  time  fefiej,  436—441. 
eMMMCHMHt  «f  liik  m  mj9%t  jmHej  4m  fre%ht  proper,  511. 

of  shipowner's 
000^512. 
chartered  ireignt,  513. 
freight  when  dependent 
on  a  certain  event, 
ii€. 

ead  ef  liik  a  wjige  jpettej  m  fimglifti  fM. 

i.  Ijam  of  frSight, 

by  sale  of  cargo,  784,  879. 

by  election  of  charterers  to  exercise  a  right  of  cancellation,  or 
idHurioimient,  785. 

by  conduct  of  captain  or  owners,  789,  879. 

where  charter-party  itself  provides  for  CBtiBelion  of  frei|^  786. 

time-charter  dutnse,  787. 

waatnetinn  ebwe,  788. 

Jmmp  eharteied  freight,  789. 

on  goods  jettisoned,  925,  970. 
loss  by  merchant  having  to  pay  full  freight  on  damaged  goods,  811,  877. 
lev  by  pay  in— t  ef  pr9  rmti  freight,  811,  877. 


[The  Befemiees  meioihe  Seeiions.'} 
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partial  loee  of  freight,  how  it  may  arise,  878. 

adjustment  of,  1041. 
frdght  on  sabetitnted  cargo,  880. 
eSet^  on  freight  of  loss  of  ship  or  cargo,  1164,  1168. 
no  loes  of  freight  if  actoally  earned,  though  not  recdvabie  by  aasured. 

1165,  1174,  1176. 
abflolute  total  Iqm  on  frmffht.   [See  Absolute  Total  Loi».] 
oonstractive  totsi  ittee  on  freight.   {Sm  Coxstbuctive  Total  Loss  ov. 

Freight.] 

eifect  of  abandonmuait  of  ship  on  freight.    I6ee  Coxstbuctive  Total 
Loss  ok  Fseight.J 

"FKOM," 

inception  of  risk  under  policy    from,"  473. 
oonstmetion  of  warranty  ''to  sail  from,**  653. 

"FBUSTEATION  "  CLAUSE,  10,  832f. 

FUEL, 

when  banker  coal  covered  by  policy  on  steamer,  220. 
UBeeaworthiaeet  fw  wuit  of  coal,  705 — 707.  . 

FULL  PROTBGTION  POLICY,  796. 

"FURNITURE," 

in  policy  on  sliip  covers  stores,  219. 

and  permanent  dunnage  and  fittings,  219. 


GAMBLING  POLICIES.  ISm  Mabute  Imrnk^m  (Oamblibq  Pouoms) 
Act,  1909.] 

'  GAMING  POLICIES.   [See  Waoeb  Policies.] 
void  under  Marine  Insurance  Act,  313. 
prohibited  in  some  oases  by  Mar.  Ins.  Act,  1909... SISa. 
what  are,  314. 

"wager  polieies not  neeessarily  gaming  policies  within  Gaming  Aet, 
815. 

not  illegal  at  conunon  law,  811. 
cases  as  to,  316,  317. 

Meeeiive  vidoatiim  may  be  proof  of  gunii^,  819. 

policies  in  common  form  required  interest,  9^  811,  814. 
illegality  of,  under  foreign  laws,  321. 

agent  must  account  to  principal  for  money  received  under,  121,  1258. 
GAZETTES, 

whfltiier  inteUigoioe  therein  pxeeomed  known  to  underwriters,  614— 617* 

s  ■ 

GENERAL  AVERAGE, 

1.  Prind^  of  the  doctrine  iii,  906—918. 
defimtion  of,  906. 
general  average  act,  what,  906. 
must  always  be  an  aet  of  saerifiee,  998,  997,  919. 
common  division  into  sacrifices  and  ezfOBttteies,  988,  997,  919. 
definition  of  general  average  loss,  907. 
prinoiples  and  definition  of  general  average  contribution,  908. 
Oiritain  of  tiie  rii^t,  908. 

ad^urfanent  of  g^eneral  average  and  liability  of  underwriters,  908. 
gWMral  avenge  losses  must  be  the  result  of  the  act  of  man,  909. 

[The  References  are  to  the  Sectiom.j 
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1,  Principles  of  the  doctrine  of — continued. 

mast  be  incurred  for  tlie  geoeral  safety,  not  the  "  benefit  of  the 
adventure,"  910,  952,  S67. 

the  genenl  sitfety  must  be  the  objeet  of  Ihe  saerifioe,  911,  962,  957. 

whether  sacrifice  must  hare  been  successful,  912. 

must  be  made  under  tiie  pressure  of  imminent  danger,  913. 

and  must  be,  under  ^kb  circiimstances,  a  judicious  act,  914. 

whetiief  it  BMMt  be  ^e aet  of  tlie BMeter,  909,  n.  (1),  914,  936,  n.  (»')• 

must  be  of  an  extraordinary  nature,  915. 

what  are  extraordinary  sacrifices  and  expenses,  916. 

difBculty  of  distinguishing  between  what  is  ordinary  and  extra- 
ordinary, 917. 

loss  must  not  have  been  due  to  fault  of  claiBSiity  918. 

effect  of  incorporation  of  Harter  Act,  918. 

whether  loss  contributed  for,  when  due  to  inherent  vice  of  goods, 
918. 

S.  General  average  sacrifices, 

a,  of  part  of  cargo, 

jettison,  what  it  is,  919. 

deck  cargo  not  contributed  for  unless  so  carried  by  usage  of 
trade,  or  other  parties  interested  have  agreed  to  contribute, 
920-8S8. 

effect  of  statutory  provisions  or  of  stipulations  in  contract  oi 
carriage  on  claims  for  general  average  contribution,  928. 

as  to  goods  for  which  there  is  no  bill  of  lading,  923. 

eontriboiMn  where  part  of  good*  e^poiad  im  Mrtaff%  9S4. 

contribstifM  for  gooie  |^f«n  by  way  of  mmpmdSom.  to  pii«te% 
925. 

for  damage  done  by  the  jettison,  925. 

freight  on  goods  jettiMmed  to  be  emtribBled  Ibr,  ft25. 

property  in  goods  jettiionod,  925. 

A.  Sale  of  part  of  cargo, 
when  allowed,  926. 

no  claim  to  contribution  where  sale  effected  to  defray  expense 

of  ordinary  repairs,  926. 
to  pay  for  repairs  of  general  avenge,  927. 

e.  Sacrifices  of  part  of  ship  for  the  oranmon  si^etyi 

masts  or  spars  cut  away,  928.  . 

n^ere  mete  wreckage,  928. 

what  is  wreck?  929. 

wreckage  of  cargo,  930. 

cables  cut  or  anchors  abandoned,  931. 

hm  bgr  aneiMmng  in  a  foai  bottoai,  981. 

loss  «iang  from  converting  port  0t  sli^^  tackle  to  an  coctm- 

ordinary  purpose,  932. 
damage  done  to  one  ship  in  order  to  save  another,  932. 
tiiere  most  be  eommnnity  of  advoitnre,  99$. 
sails  let  go  to  right »  riiip  when  on  her  beMn  end%  981. 
damage  to  sails  or  spars  from  crowding  a  press  ol  sail,  984* 
damage  done  to  ship  b^  fighting,  935. 

abnormal  me  of  engines  aad  ejttraordinary  consumption  of 

coal.  936.  . 
loss  of  boats,  936. 
damage  to  ship  to  quench  fire,  936. 
•  vriuntary  strandhig, 

where  ship  is  afterwards  got  off,  987,  938. 

where  the  ship  is  lost  but  the  caigo  SOTOdy  989—942. 

law  in  the  United  States,  940. 

rrhe  IkejeienceH  are  to  (lie  Sect  ions. 1 
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GENERAL  AVEBAGE— cofttmfMef. 

8.  General  average  expenditures, 

general  principles  the  same,  though  application  different,  943. 
the  expenditure  must  be  the  direct  consequence  of  the  general 

aven^  act,  944. 
port  of  refuge  expenses, 

different  classes  of,  945. 

controversy  as  to,  946. 

recent  change  of  practice,  947. 

expend  of  repairs  at,  948. 

Atwood  r.  Sellar,  and  Svendsen  r.  Wallace,  949 — 957. 
j^reservation  of  ship  and  cargo  is  the  test,  not  benefit  of  the 

adventure,  952,  957. 
cost  of  discharging  cargo,  953,  958. 
reloading  charges,  949,  953,  955,  956,  959. 
warehousing  charges,  953,  956,  960. 
wages  and  proriuons  of  crew,  961. 
outward  expenses,  949,  954,  955,  982. 
substituted  expenses  at,  963. 

expenses  during  detention  by  embargo,  or  of  waiting  for  convoy, 
or  of  ordinary  quarantine  not  general  average,  961. 

siyivage,  towage,  and  other  services,  ration  to  general  avmige,  964. 
mstinetion  between  salvage  proper  and  salvage  vmiet  ccmtoset, 

965. 

ransom  paid  to  enemies  or  pirates,  965. 
o(»npjex  salvage  operations,  966. 

whoraer  general  average  or  partiailar  charges,  966 — 969. 

4.  What  contributes  to  general  aven^, 

everything  at  risk  at  time,  and  saved  by  the  sa«nnfioe,  970. 

including  that  which  has  been  sacrificed,  970. 

no  contribution  to  sacrifices  where  nothing  is  saved,  975. 

does  the  same  rule  apply  to  expenditure.^?  978,  977. 

freight  of  goods  jettisoned  oiHUtribates,  970. 

chartered  freight,  987. 

ulterior  chartered  freight,  988. 

rule  where  successive  jeiliMms,  or  sacrifices,  971. 

all  merchandise,  972. 

as  to  jewels,  provisions,  passengers'  luggage,  and  maila,  972. 
bank  notes  and  negotiable  instrnm^itB,  911. 
deck  goods,  978. 

goods  belonging  to  Government,  973. 

5.  General    average   adjustment.    [See   Adjustment   of  General 

Average.] 

6.  Liability  of  owners  of  ship,  goods,  and  frdght,  for  their  respective 

amiMUits  of  contribution, 
they  are  the  sole  parties  primarily  Uafale,  1004. 
master's  lien  on  the  goods,  1004. 
average  bond  in  case  of  a  general  shijp,  1004. 
consignee  of  bill  of  lad^uig  not,  in  all  eases,  Uafale  lor  ooBbribu- 

tion,  1004. 

liability  usually  several,  and  not  joint,  1004. 

7.  Liability  of  underwriters  for  general  average, 

not  under  suing  and  laboorii^  dauee,  870. 

underwriters  primarily  liable  to  reimburse  saorifioes,  1004,  1005. 

except  when  contributory  int<?rests  owned  by  same  assured,  1005. 

onljr  liable  for  proportionate  part  of  expenditures,  1004,  1005. 

liability  for  oontribi^ions,  1995. 

liability  proportionate  to  amount  insured,  1005. 

mbigaity  of  fnamtioam  of  Mar.  Ins.  Aot,  1906.. .1005. 


[The  References  are  to  the  Sections.} 
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7.  Liability  of  underwriters  for  general  average — continued. 

as  against  underwriters,  contributory  value  cannot  exceed  the 

valuation  in  the  policy,  IMS. 
rule  of  French  law,  1007. 

underwriter  liable  notwithstanding  "  f .p.a."  warranty,  901. 

GENERAL  ISSUE, 

peiver  el  the  two  old  eunpenies  to  plead,  78. 

GENERAL.  WORDS, 

losses  covered  by  the,  828,  860,  861. 
do  not  apply  to  exceptions,  &36. 

RAPHICAL  ORDER, 

pecti  mmt  be  viatediB,  m>  394. 


GSOGBAPHICAL  TERlfiS, 

must  be  construed  in  mercantile  sense,  69,  70,  454. 
construction  of  "Baltic,"  "Indian  Islands,"  "Pacific,"  "St.  Law- 
rence," 70. 

ef ''feil,'' m,  4»4,486. 


GOOD  FAITH, 

ewcntial  in  eontraei  ef  iMwuwe,  SS2,  676. 


"GOOD  SAFETY," 

meaning  of,  478,  488 — 491.    \^And.  aee  Sai  i;ty.] 

GOODS, 

commencement  of  risk  on>  447 — 455.     ^See  JJubation  of  Risk  V& 

Voyage  Policies.  1 
eoaliiiMince  and  end  e^  lirii  oa,  4M~471*   [See  Bokation  07  BiSK  IK 

ToTAOB  Pouon.J 

G00B6»  INSUBANCE  ON, 

wltet  is  BOPted  by  general  pdicy  "on  goods,"  222. 
generally  cargo  on  board,  i.e.,  merchandise,  222,  224. 
cargo  substituted  at  an  intermediate  port,  222. 
■Idraiig  or  MMeesn^e  eugoes,  222. 
liquids  and  perishable  articles,  223. 

bullion,  coin,  and  jewels,  when  shipped  as  merchandUw,  224. 
emigrant's  equipment,  224,  n.  (A). 
fnimoB  ef  wkuio  ^Aierj,  226. 
■ot  bank  notes  or  bills  of  exchange,  224. 
nor  effects  of  master  or  of  other  persons  on  board,  224. 
nor  ship's  provisions,  224. 
nor  jeweb,  eash.  Ice.  alMMrt^  the  person,  224. 
nor  deck  goods,  unless  carried  by  usage,  222,  225. 
nor  the  outfit  or  apparatus  of  whalers,  226. 
nor  live  stock  and  their  provender,  222,  227 . 
goo^  often  epeeifieidly  ttBsaflbed,  228. 
in  which  case  description  must  be  accurate,  228. 
a  general  policy  "  on  goods  "  protects  the  interest  of  a  carrier^  252. 
and  of  mortgagee  or  person  having  lien,  252. 
M  Ml  «r  Mar  <m  iwpoiidei^  2a,  202. 

in  goods.    [See  Interest,  Insurable.] 
of  vendor  and  vendee,  281—286,  1279. 
of  consignees,  factors  and  agents,  291 — ^296. 
of  mortgagor  awl  awtgegee,  228,  218. 
of  trustee,  300. 

of  capton,  ps>ise  agenta  and  the  Crown,  301 — 806. 


[The  References  are  to  the  Sections.} 
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GOODS,  INSURANCE  O^— continued. 
effect  of  loss  of  voyage  on,  1142,  1143. 

no  warranty  that  goods  are  seaworthy,  689. 

duration  of  risk  in  policies  on  goods.    [See  Duijaiion  oi   lliSK  IN 
Voyage  Policies.] 

GOODS,  UNDERWRITER  ON, 

as  a  general  rule,  not  liable  for  loss  on  freight,  214,  811. 

nor  for  low  by  merehan^  having  to  pay  foil  freight  on  goods  arriving 

damaged,  811,  877. 
nor  for  pro  rata  freight,  811,  877. 

whether  he  may  be  charged  with  extra  expenses  of  transhipment,  811. 
not  liaUe  for  lois  on  goods  sold  or  bottomried  to  defray  the  neoeaeary 
mtemm  of  npmnog         784,  811,  877. 

GOODS  SOLD  TO  DEFRAY  NECESSARY  BEPAIE8.   [See  Master.] 
loss  of  freight  on,  784. 

whether  it  gives  a  claim  to  contribution,  926,  927. 
adjustment  in  oaae  of,  978,  982. 

GOVERNMENT,  LOSS  BY  ACTS  OF, 
underwriter  primd         liable  for,  803. 

unless  war  exists  between  country  of  assured  and  of  underwriter,  803. 


HARBOUR  POLICY, 

duration  of  risk  in,  608. 

HABTBR  ACT, 

effect  on  general  avenge  of  inoorporation  of,  in  contracts  of  carriage, 
918. 

HBLD  COVEBSD CLAUSE,  228,  886. 

HONOUR  POLICY.   [See  Wagee  Policy.] 

H0B8ES, 

not  inmrable  as    goods,''  222,  227. 

HosnLmES, 

consequence  of,  790. 
meaning  of,  90dc— 90de. 

«'HOW£¥EB  EMPIjOYED,*'  SM. 

HULL  AND  MACHINERY, 

insurance  of  ship  by  policy  on,  218. 

separate  valuations  oi,  in  poliey  on  ship,  218. 

wnetiier  bunker  ooeb  and  eagiiie  ttores  covered  by  policy  on,  220. 

HYPOTHBOAlnHSr  OF  ^IP  OB  CARGO.   [See  Bottombt;  Mastee.} 


ILLEGALITY, 

broker,  having  received  payment,  may  not  allege,  121. 

not  liable  for  premiums  on  ill^al  insurance,  109. 
implied  condition  that  adventure  is  legal,  7M^  784. 

iU^ality  "  used  in  different  senses,  784. 
no  trade  or  voyage  affected  with  ill^^lity  insurable,  784,  735,  739^ 
r«Mon  for  rule,  786. 

in  part  of  integral  voyage  makes  whole  illegal,  736,  789. 

[The  References  me  to  the  Sectiom.] 
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m  dirtmct  stage  of  voyage,  w bother  it  affects  policy  on  ewlier  stage,  796* 
oa  homeward,  does  not  affect  policy  on  outward,  Tcg^ige,  786. 
dMB  not  affect  distinct  voyage,  737 — 739. 
■  at  a  port  Titiates  policy    at  and  from,"  788. 
insurance  on  produce  of  illegal  cargo  not  void,  788. 
illegality  generally  prevents  return  of  premium,  740. 
or  action  by  underwriter  for  premium,  740. 
ill^ality  never  pmnmed,  1285. 
moat  the  Court  take  notice  of?  816,  note  (f»). 
illegality  under  municipal  law, 

insurances  on  smuggling  adventurer  proliibited  by  our  own  revenue 

laws  ««  illegal,  741. 
but  this  country  pays  no  attention  to  foreign  revenue  laws,  742. 
doubts  of  foreign  jurists  as  to  morality  of  this  principle,  743. 
underwriter  must  be  informed  of  the  nature  of  the  risk  when  trade 

pioliibfted  bj  foreign  revenue  laws,  744. 
effect  of  lex  loci  contractus,  744. 
of  prohibition  by  obsolete  foreign  law,  744. 

insurances  on  voyages  unlawful  under  the  Trade  and  Navigation 
Laws  of  the  United  Kingdcnn  are  void,  745. 

illegality  only  in  mode  of  performing  Toyage  does  not  avcnd 
policy,  745. 

unless  assured  a  pvty  thereto,  745. 

commercial  treaties  part  of  the  law  of  the  land,  746. 

enaclMcnts  for  a  omlsteral  purpose  do  not  affect  iasnranoe,  747. 

voyages  against  the  Convoy  Acts,  748. 

or  other  occasional  statutes,  749. 

effect  of  licence  for  exportation  of  prohibited  goods,  750. 
a  rofttge  maj  be  kgal  ui  fiMt  tiiongh  not  in  terms,  751. 
policy  on  Tojagie  contravening  embargo  void,  752. 

illegality  of  voyages  or  trade  against  our  war  policy, 
insurances  on  enemy's  property  void,  85,  86,  753. 
or  on  trade  between  British  subject  and  the  enemy,  754. 
unless  British  subject  domiciled  in  a  neutral  state,  755. 
objection  of  tradinj^  witli  the  enemy  must  l>e  taken  at  first}  755. 
insurances  on  voyages  to  hostile  jports  are  illegal,  756. 
decisions  as  to  hostile  or  non-hostile  dianeter  of  ports,  757,  758. 
tnde  with  the  eacmy,  or  to  hostile  poifts,  nuqr  be  ^tSUmnA  hf 
lioence,  758. 

ilkgality  may  operate  as  restraint  of  princes,  882d — 88^. 

ILLEGALITY  UNDER  THE  LAWS  OF  NATIONS.   ISee  Warranties, 

BXPBESS.] 

what  is  neutrality,  759. 

the  principal  duties  imposed  by  a  state  of  neutrality,  760. 
insurances  on  contraband  unlawful  in  this  country  when  belligerent, 
760,  765. 
lawful  wben  neutral,  760,  765. 

what  goods  are  contraband,  761 — 768.    [/Ses  CONXBABAHD.] 
contraband  is  infectious,  763. 

wbeflier  goods  on  a  voyage  to  a  neutral  port  can  be  contraband,  764. 
coBtraband  impiies  state  of  war,  765. 

insurances  on  voyages  in  bieadi  of  Mockade  unlawful  in  belUgefeai 

country,  760,  766. 
lawful  in  neutral  country,  760,  766. 

what  constitutes  a  breach  of  blockade,  766 — 770.   [See  Blockade.] 
insurances  on  privileged  edonial  er  wwistiwg  tnde  ef  eiwy  f«id,  684, 
665,  771. 
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ILLEGAUTY  UNDER  THE  LAWS  OP  NATIONS— 

carrkffe  of  enemy's  goods  on  neutral  ships  not  a  breadi  of  aentfalitr. 
772.  I 

and  neutral  caitying  enemy's  goods  was  entitled,  on  seizure,  to 
full  freight,  772. 

but  insurances  on  the  goods  not  enforceable  in  tiie  bdllirerent 

courts,  772.  ® 
alitet;  in  those  of  the  neutral,  772. 
carriage  of  despatches  may  be  breach  of  nentralitr,  760,  n.  (<?). 

insurance  on  neutral  goods  on  same  ship  as  belligerent  goods,  but  not 
covered  by  the  same  policy,  enforceable  in  the  belligerent  courts,  772. 
neutral  property  free  of  seizure  on  enemy's  merchant  ships,  773. 

not,  however,  on  board  armed  ships  of  enemy.  77$. 
Declaration  of  Paris,  1856... 774. 

ILLEGAL  PAYMENTS, 

as  for  ransom,  not  reooventble  from  insurers,  881. 

ILLEGAL  TRADING, 

by  master  may  be  barralary,  943. 

IMPLm>  CONDITION  THAT  SHIP  SHALL  BE  PBOPEBLY  DOCU- 
MENTED, 

where  ship  is  expressly  warranted  "  neutral,''  656. 

ship  must  be  furnished  with  all  proper  proofs  of  national  character 
required  by  the  law  of  nations  or  by  international  treaties  661  662 
727,  780.  .  *      *  * 

but  not  those  only  required  by  ordinances  of  the  captor  state,  668  780 

proofs  of  national  character  required  by  law  of  nations,  661.  ' 

different  effects  of  this  condition  and  of  warranty  of  seaworthiiiess.  726 

breach  of,  only  affects  policy  by  shipowner,  728,  731. 

and  only  when  a  ground  of  ship's  condemnation,  728. 

breach  of,  when  proved  by  foreign  sentence,  729. 

underwriters  not  liable  for  loss  due  to  carriage  of  simulated  papers.  732 
unlsM  kaTC  giyen  by  the  policy,  732. 

discussiim  el  mmm  as  to  want  of  proper  documents,  861,  n.  («). 

IMPLIED  WARRANTIES.    [See  Seawoetitixe<s;  Illixality;  Implied 
Condition  that  Ship  shall  be  Propeeia  Documexted.] 

"IN  AND  OVER"  CLAUSE,  225,  801. 

INCHMABEE  CLAUSE, 
form  and  seepe  of,  861a. 

INCHOATE  RIGHTS, 

when  insurable,  256,  257. 

IjM  me  mtd^r  Iwrmms,  Ihsubable.] 

INCREASED  VALUE, 

poKcy  on,  8S6,  n.  (a),  868,  1065,  n.  (/),  1134.  n.  (d), 

INDEMNITY, 

principle  of  marine  insurance,  3. 
nature  and  extent  of,  4. 

marine  insurance  contract  sounds  in  unliquidated  damaires  116 
policy  not  a  perfect  contract  of,  3,  n.  (m),  1133.  ' 
infrmgemente  of  indemnity  principle.  3.  66.  337,  338,  356,  865.  866, 
IvSZb,  1188. 

INDEMNITY  ASSOCIATIONS,  81.    [See  Mutual  Insubavcb  Assocu- 

TI0N8.  J 
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INDEMNITY,  MBASUJIE  OF, 

defined,  338. 

in  valued  and  unvalued  pcAtdes,  338. 
im  iMnnunee  agauurt;  liabilities,  368a. 

ift  maUen  not  expressly  provided  for,  368a.    lAnd  «m  Ofki  Poucv 
^iLDJUBIMEin;  OF  Pabticulab  Avebage.] 

EE  AND  INDORSEE  OF  WLL  OF  LAI^m. 
' '  interest  ol,  292,  m. 

 ON  POUCY- 

to  assign,  form  of,  in  rcfMMd  litetate,  177,  n.  (tf). 
not  indispeiiflaktf®,  177. 

INHSBBHT  Vies.   [i9«t  Tks.] 

INSOLVENCY  OF  UNDERWRITER, 


INSTITUTE  CLAUSES,  10,  Appendix  B. 

INSUiiABLE  INTEREST.    [See  Ihtebest,  Insubable.] 

INSUBABLE  VALUE.    [See  Om  Pouor.] 

INSURANCE  COMPANIES, 

former  monopoly  of  two  old  companies,  78. 
piOTiBkm  lO^ Companiei  Act,  1862,  afleetiiig,  7f . 
execution  of  policy  by,  79. 

delivery  of  poligr  by  27. 

clubs,  80 — 84.   [See  Mutual  Insubance  Associations.] 
IHSUBB,  DUTY  TO,  1S7.  [Sm  Aaam.} 
mSUBED.  18m  AsflDBiD.]  _  •  , 


JDISUREB,  ^ 
who  may  be,  76. 
Lkyd^  underwriters,  77. 

rooms,  77. 

agents,  77. 

lirts,  77. 

form  of  underwriting  at  Lloyd's,  77. 
the  old  companies,  78. 

their  monopoly  repealed,  78. 
compoDies,  79. 

under  the  Companies  Act,  1862.. .79. 

form  of  subscription  by,  79. 
partnerships,  79. 

whem  ihey  must  be  roistered  as  eoH^Muei,  7i« 

form  of  subscription  by,  79. 

policy  at  Lloyd's  may  not  be  subscribed  in  name  of,  77. 
shipowners'  dubs,  80.    [See  MuTDAL  ImimMUMB 

origin  of,  80. 

wi^in  Companies  Act,  80. 

their  policies  within  Stamp  Act,  80. 

risks  and  lisbilities  insured  by,  81. 

ndss  of ,  88. 

when  rules  are  warranties,  84,  629.  . 
contributions  of  members,  83. 
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INTELLIGENCE, 

what,  nnderwritw  presomed  to  know,  litS,  614—617. 

INTENTION, 

M  to  interest  to  be  coveced,  172,  178,  185,  251,  mh^  298,  1274. 
INTERDICTION  OP  O0MMBBC?E.   [See  Blockade;  Embaboo.J 

INTEREST, 

on  sums  recovered  on  policy  allowed,  1284. 
on  bottomry  loans,  1284. 

INTEREST,  ADMISSION  OF, 

In  poOcy,  makes  it  a  wager  policy,  9,  311.    [See  Waoee  Policy.] 

INTEREST,  AVERMENT  OF,  1280. 

INTEREST,  INSURABLE.   [See  Wageb  Poucies;  Valuation.] 
indispensable  in  contracts  of  marine  insurance,  5,  253. 
nature  and  extent  of.  need  generally  not  be  described,  251  252,  252a 
what  interest  the  policy  applies  to,  252b.  ' 
Court  should  lean  in  favour  of,  253. 

extent  of  interest  intended  to  be  insured  is  for  inry.  1274. 

definition  of,  254.  ■*  ^' 

description  of,  by  Lawrence,  J.,  254. 

different  inteareets  in  a  chattel,  255. 

defeasible  and  contingent  interests  insurable,  255a. 

vested  interest  in  posaession  not  necessary  for,  256. 

an  inchoate  right  founded  on  an  existing  title  is  an,  256. 

the  expectation  of  an  expoetation  is  not  m,  257. 

liability  creates  an,  257. 

does  a  right  in  rem  ^ive  an  insurable  interest  ?  257a. 
interest  nrast  be  snbeisting  at  the  time  of  loss,  258. 
except  where  insurance  "  lost  or  not  lost,**  258. 

or  where  policy  assigned  after  loss,  175. 

average  loss  recoverable  though  interest  acquired  afterwards  259. 
paHlal  interest  is  insomble,  259a.  ' 
the  power  to  abandon  as  test  of,  260. 
of  shipowner  and  charterer  in  ship,  261,  1278. 
,  ,  _^       ,        .  in  freight,  262. 

of  charterer  in  profits  on  ehartw,  239,  262. 
dead  freight,  262. 

advanced  freight,  263,  264.  ! 
commencement  of  insurable  interest  in  freight,  i 
not  to  be  confonnded  with  duration  of  risk,  265. 
Arnould's  doctrine,  266. 
misleading  expressions,  267. 
freight  proper,  268 — 271. 
chartered  freight,  272—275. 
freight  under  time  charter,  276. 
freight  of  shipowner's  goods,  277. 
result  of  authorities,  278,  279. 
eflPect  of  the  Marine  Insnranoe  Act,  279a. 
inmrablo  Intstwt  of  shipowner  in  average  expenses,  280. 

of  shipowner  in  liabilities  under  M.  S.  A.,  880. 
of  vendor  and  vendee  in  goods,  281 — 286. 
vsually  depends  on  property,  282. 
when  the  property  passes,  282,  283. 
agreement  as  to  who  takes  the  risk,  284,  285. 
efiPect^stoppage  in  transitu,  286. 
^Sl§    ^        ^  evidence  of  vendee's  interest. 
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INTEREST,  ISSURABLl^:— continued. 
insurable  interest  in  profits, 

horn  fmt  deprading  on  own^hip,  287,  288. 

proof  that  profitij  would  have  been  realiawd,  237,  287. 

not  required  in  the  United  States,  287. 

not  necessary  that  goods  should  be  ownotl  by  assured  at  time  of  am, 
286. 

whether  goods  must  have  hocn  shipped,  238. 
iMnrahle  interest  in  o(»imii8ions  of  eonsignee  of  goods,  297. 

of  ship's  husband   and  shipbroker, 
240,  297. 

insurable  interest  of  lenders  and  borrowers  en  bottomry  Mid  TCipOil- 

dentia,  242,  289,  290,  1279. 
insurable  interest  of  consignees,  factors,  or  agii^, 

hi  ttie  property  consigned  to  Umia,  291 — 296,  884.  , 

in  their  commissions,  297. 

how  far  bill  of  lading  evidence  of  consignee's  interest,  1279. 
insurable  interest  of  mor^agor  and  mortgagee,  298,  299. 
aniomt  reeoforahle  by  mortiragor,  298. 

by  mortgagee,  299. 
indorser  of  bill  of  lading,  when  in  position  of  mortgagor,  299. 
consignee  of  goods  with  a  liesn  is  in  position  of  mortgagee,  299. 
inminible  interwtof  trustee  in  trust  property,  300. 

eaptors  and  pnse  agvnts  in  captnred  property, 

301—305. 
^e  Crown  in  prizes,  306. 
tiie  Dutch  Commissioners,  304,  305. 
incorporated  company  in  its  property,  307. 
shareholder  in  incorporated  company,  249,  307. 

[See  Share  ts  Compawy.] 
master  mariners  and  seam««  ki  tiwlr  HlgMl  tad 

effects.  244,  245,  308. 
carrier  in  goods,  309. 
>  bill  of  ezclumge  holder,  310. 

Traak«r  of  ship,  310. 

re-insnrer,  322—328.    [See  Re-IKSUBANCB.] 
insurance  without  interest.    [See  G.vming  Policies.] 
insurance  of  underwriter's  solvency,  329. 
MMnrittIng  insurable  interests,  333,  334. 

may  each  be  insured  to  full  value  of  subject,  333. 

but  in  result  no  more  than  value  recoverable,  333. 

Godin  r.  London  Assurance  C5o.  considered,  884. 
discovery  of  double  and  over-insurances,  335. 
vahmtkm  of  isMmble  mkma^L   [See  Valuation.] 

"INTEREST  INSUBED,"  228,  n.  (o). 

mTESEST  INTENDED  TO  BE  INSUBED,  172, 173,  186,  251,  252b,  1274. 

INTEREST  OR  NO  INTEREST, 

dnue  makes  policy  m  fo^,  %  311.   [See  Waoeb  FouC¥.] 

INTEHEST  FOUCT, 
what  is,  9. 

•very  pniiry     eommon  form  is,  311,  313,  314.  • 

INTERMEDIATE  PORT, 

flii^^  at,  esoept  by  leave  or  usage,  if  deviation,  390,  391. 

INTSRHBDIATE  VOYAOE, 

■ailing  on,  discharges  underwriter,  unle^  under  compulsion  or  for  pur- 
poses of  adventure  or  under  usage,  383,  384,  390,  391,  406. 


[The  References  are  to  the  Sections.] 


TNTTlFlf 


1779 


IRON, 

■flaniag  of  "warranted  no  iron," 
.ISLAND, 

commencement  of  risk  on  ship,  "  at  and  from  **  island  or  district  486 
end  of  risk  on  ship,  insared  to  island  or  district,  496 — 499.  ' 

an  island  and  a  market,  496. 

lANSON  CLAUSE, 

tiie,  in  common  memorandum,  882,  901. 

JKPTISON.   [See  General  Aveeaoe.] 

JXWELS, 

as  merchandise,  covered  by  policy  "on  goods,"  224. 
eimtribute  in  general  average,  unless  carried  about  the  i>er8on,  972. 
inf(W*»*^ilw  Sb^**  average  purposes,  when  packed  as  articles  of 

JUINT  OPERATIOiJS  FOB  COMMON  BENEFIT 
«EpeiuPM  of,  966—969,  1086—1040.  * 

JURY,  PROVINCE  OF, 

^ade^^ms^^mJ*^**^     mercantile  usages  and  meaning  of  terms 

the  materiality  of  a  concealment  is  for  tiie  jury,  691  626  1274 

and  whether  a  ship  is  out  of  time,  1274.  ' 

the  proper  course  of  a  voyage,  1274. 

seaworthiness,  726,  1274. 

breach  of  blockade,  1274. 

interest  intended  to  be  covered,  1274. 

eoBstraelive  total  loss,  1274. 

a^Bgemse  of  agents,  &o.,  1274. 

LABELS.   [See  Sup.] 

IiAKD  CARRIAGE  RISK  OF, 

may  be  eevmi  by  speeiiU  dause  in  pcdii^,  1,  447,  n.  (0,  470. 

ijyin>ED, 

goods  are  protected  until  « safdy  landed,"  456,  460,  461,  464,  • 
goods  landed  in  lighters,  when  covered,  457—459. 
when  goods  considered  to  have  been,  460. 
goods  protected  after  they  have  been, 

by  usage,  460.  * 

by  express  agreement,  447,  n.  (I),  470. 
.  time  within  which  goods  must  be,  462,  463. 
»k  enia  wheii  ha&  of  cargo  haa  been,  and  remainder  used  as  ballast, 

*  LANDING  NUMBERS,"  899. 

LATENT  DEFECTS,  ^ 
loss  through,  when  recoverable,  under  Inchmaree  Clause,  861a. 

LAWFUL  TRADE, 

meauing  of  warranty  that  ship  ahaU  be  in,  687. 

LEAK, 

when  average  mmI  wImk  wmur  aad  tmir,  777. 
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IJ6AKAGE  AND  BREAKAGE, 

lew  bgr,  wkm  eov«red  by  poliey,  779. 

LBAKINESS, 

whtm  fnmmfUm  j^Mif  4^  mmmwwMnm,  725. 

LEGALITY.    [See  Illboautt.] 

nmntmfy  im^htd  tek  admtwe  k  kgid,  7tt— 7Sff. 

LETTERS  OF  MABQUE, 

carrying  leitm  of  marque  on  a  ^iMling  ship  not  a  fUMage  of  risk,  418. 
'      mOTchant  ship  carrying,  may  chase  enemy  in  aelf-def€noo,  ttt,  4Mm 

ooMtnMftMNi  ni  ekuDMS  giving  leave  to  carry,  422,  428. 

LIABILITIES, 

are  insnrable,  257. 

#.jr.,  of  shipowner  to  can*y  and  maintain  passemgers,  235. 

for  loss  of  life  and  damage,  7,  10,  250. 
earriMTii,  252. 

captors,  303,  305.  ^ 
what  nsually  insured  hj  protection  and  indemnity  clubs,  81. 
measure  of  indemnity  m  insurance  against,  368a. 

LIBERTY  TO  TOUCH  AND  STAY.    [See  Deviation  and  Changs  or 

RiSK.l 

when  goods  MM  «t  iirtenM&ile  p«rl  m  eov«r«d  hf  potte^  wlA^ 

452,  453. 

construed  according  to  purpose  of  adt«bture,  399,  400,  411. 
wliat  ports  BHiy  be  visited  nnder,  892,  480— 494. 
and  in  what  order,  393,  394. 

purpose  of  visit  must  be  within  scope  of  voyage,  405,  406,  410. 
trading  permissible  under,  when  no  delay  caused,  407,  408.  ' 
««rcr«,  when  ^lere  Is  delay,  489. 

LICENCE  CLAUSES.    [See  Libeuty  to  Touch  and  Stay.] 

Um  OF  BEOKER  ON  POLICY,  180—184.   [See  Bbokse.] 

consign 00  effecting  policy  by  direetlras  of  coarignor  mm^  nuw  «  general 

lien  thereon,  132. 
enforceable  as  against  the  indmrsee  of  the  Hll  of  lading,  188. 

LIEN  OE  A  BUB-AGENT  ON  POLICY,  182,  188. 

LIFE,  LOSS  OF, 

iMUMMfla  agaoMt  eianti  for,  do  net  need  fefiey,  7,  S88. 

LIFE  SALVAGE 

not  recownble  from  underwriter,  888. 
diiiatiw  tnawoMfa  jniti8itl«,  04. 

lJlllilTJ£Ks>, 

clause  to  cover  goods  taken  to  ship  in,  447.  * 

good<t  landed  in.  by  usage,  covered  by  common  poliflj,  467. 

goods  landed  in  owner's,  not  covered,  458. 

goods  in,  for  tranahipnent,  not  oomed,  4S9. 

no  warranty  as  to  seKircMrtinne^  of,  in  pdSqr  «i  fooda,  €8i. 

jettison  of  goods  exposed  in,  924. 

stranding  of,  is  not  a  stranding  of  ship  wUhin  memorandnm,  887. 

LIGHTNING 

ire  caused  by,  is  oovocod  by  tbe  word   fixe,"  888^ 
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liIMITATION, 

statutory,  of  owner's  liability  for  negligence,  &o.,  802. 

LIQUIDS, 

covered  by  policy  on  goods,  228. 

LIVE  STOCK 

not  insurable  as  goods,  222,  227. 
nor  their  provender,  227. 

losB  on,  wbether  by  perils  of  sea,  or  mortality,  781,  782,  824. 
LIVERPOOL  COLLISION  CLAUSE,  792. 

Ltoy©»8, 

*    origin  and  history  of,  77. 
rooms  and  management  of,  77. 
agents  of.   [See  Lloyd's  Agents.] 
Hoyd'i  List  and  Shipping  ffazette,  77. 

underwriters,  77. 

deposit  by  underwriting  members  of,  77. 
mode  of  effecting  policies  at,  26,  27.  77. 
poBey,  19.   [Sse  Policy.] 

LLOYD'S  AGENTS, 

their  office,  appointment  and  duties,  77. 
dnties  and  powers  limited  by  printed  instnictiona,  188. 
cannot  settle  loss  or  aeeept  notice  of  abandonment  ai  as  to  bind 
underwriters,  168.. 

LLOYD'S  LIST  AND  LLOYDS  BOOKS, 

what  they  are  and  how  kept,  77.  * 

misrepresentation  of  fact  contained  in,  may  avoid  policy  556  615 
how  far  knowledge  of  contents  imputed  to  underwriters,  614-^16. ' 

LLOYD'S  POLICY.   fSee  Policy.! 
what  is  10. 
f<Hnn  of^  18. 
dauses  m,  11 — 25. 
subscription  of,  28,  27,  77. 
delivery  of,  27.  ^^j^^^^k 

LLOYD'S,  USAGES  OF, 

only  binding  on  those  cognizant  of  them,  65. 

as  to  settlement  of  losses  in  account  between  broker  and  underwriter  66 
{See  Bales  of  Association  of  Average  Adjusters  in  Appendix  D. j 

LOADING  OF  GOODS, 
proof  of,  1282. 

LONDON  ASSURANCE  CORPORATION, 
incorporation  and  former  monopoly  of'  78. 
right  to  plead  the  general  issue,  78,  n.'  (j). 

LONDON,  DECLARATION  OF, 
what  it  is,  672,  n.  (k). 

ceased  to  have  force  during  recent  European  War,  672.  n.  f*>. 
pwittons  of,  as  to  right  S  search,  671,  n.  (g)  '      ^  ^ 

as  to  contraband,  761—784. 

breach  of  Uodcade,  770. 

LONDON  FLOATING  CONDITIONS,  181. 


ifhe  Meferencea  are  to  me  Sections.] 
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UMDON,  POBT  OF, 

liaiiiB  of,  tor  ships  clearing  outwards^  639. 
 ofy  M  to  Undiiy  gowU  in  pnbhe  Ugkiecs,  457. 


IjOBSBS.   {Ami  9m  Sbttlbmbht  of  LotM,  Bsokeb,  &o.] 
ati  eov€ged  by  "tiie  policy, 
wear  and  tear,  776 — 777. 

distinction  betnreen  wear  and  tear  and  average  loss,  775, 
twdmieal  'wmx  and  tar,  777. 

inherent  vice,  778. 

<»dinary  leaki^e  and  breakage,  779. 
oommixtnre,  780. 

,  781,  782. 

not  proximately  caused  by  perils  insured  against, 
[See  Causa  Proxima;  Collision  Clause,  &c.] 
effect  of  negligence  of  assured,  or  his  agents,  798-— 801. 
ttatotory  duty  of  wmmk  mm  Us  ageili  to  vwmk  or  wfafaiiw  ft 

loss,  799a. 

statutory  limitation  of  shipowner's  liability,  802. 
loss  by  acts  of  government  of  the  assured,  803. 
loes  of  voyage  by  blockade,  804 — 808. 
but  detention  of  goods  may  be  a  constructive  total  loss,  807, 
as  to  losses  by  violation  of  foreign  revenue  laws,  809. 
where  risk  aggravated  by  subseqaent  events,  810. 

rMwo  OB  Otto  sabjoet  and  Iom  on  airatiior,  811. 

by  the  policy, 
perils  of  the  seas, 
meaning  of,  812. 
funidoring  at  sea,  818. 
presumptive  proof  of,  818,  814. 
shipwreck,  815. 

stranding  is  a  peril  of  the  sea  where  accidental,  but  not  other- 
no  loss  by  perils  of  the  seas  unless  ship  watw-bome,  817. 
stranding  must  be  shown  to  be  proximate  cause  of  loss,  818. 
ship  driven  on  enemy's  coast,  and  then  captured,  held  a  loss  by 
oapture,  818. 

partial  loss  by  stranding  occasioning  total  loss  by  capture,  819. 
total  loss  by  stranding  followed  by  subsequent  capture,  819. 
loss  by  stnuiding  once  constituted  remains  so,  no^thstandiog 


oipensee  of  e—plsK  aahrago  oyaiBliiiM  allir  a  ■liiaiiiM,  888 

—969. 

loss  on  goods  sold  to  defray  expenses  of  r^airing  ship,  821. 

daauiges  payaUo  ia  nupeet  off  BiWIriaiB,  «, 

loss  by  concurrent  causes,  as  porSi  of  aoa,  aa4  baiiatlj  or 

mortality,  820,  822,  824. 
not  all  losses  at  sea  covered,  823. 
iawiyn  W  MM,  or  i«ts,  777,  812,  825. 
loss  by  collision,  different  possible  cases,  826,  827. 
liability  of  the  underwritcnr  in  these  different  eases,  887a. 
loss  by  fire,  when  covered  by  policy,  828. 

negligence  of  auMlir  or  onnr  ia  inmatarlal,  828. 
by  h<»tile  capture,  and  belligerent  seiawo, 
what  capture  properly  is,  801,  829. 
what  is  lawful  capture,  829. 
9SMn%  ^>eakiiig,  a  ooBoiroeliTO  total  loss,  888. 
property  not  changed  by  capture  until  cond^nnation,  830. 
underwriter  liabjie  for  espenses  of  roeOTering  ciqptsKod  pro- 
perty, 830. 


in^  M^rmeeB  wi&Mm  SedUms,] 
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oovered  by  the  policy — ootUinued. 

loss  by  hostile  ca|>ture,  and  belligerent  8eizure— continued. 

risk  of  British  capture  cannot  be  insured  aoaiiMt  bw  British 

ondorwriters,  831.  -»  # 

prizes  made  after  peace  coneluded,  881. 
loss  by  arrests,  detentions,  embargoes,  &c., 
meaning  of  the  word    people,"  832. 
amst  as  distinct  from  capture,  or  hostile  detention,  832. 
wnat  an  embargo  is,  833. 

may  be  by  home  or  foreign  gOTsnmeiit  on  BrtUk  or  SotAm 
property,  833,  834.  ««mgu 

wagM  and  provisions  during  detention  by  embaivo.  838. 
loss  by  pirates,  rovers  and  thio^,  '  ' 

pirates,  836.  , 

clandestine  theft,  as  distinct  from  robbery,  is  not  a  mril 

insured  against,  887.  *^ 
robbejy,  837. 

plunder  of  goods  by  wreckers  is  a  peril  of  the  seas,  83/. 
limitation  of  shipowner's  liabiUty  for  loss  by  robbety. 
besslement,  &c.,  802. 
kw  by  barratry, 

meaning  and  definition  of,  838,  839. 
cheating  not  essential  to  barratry,  838. 

any  gross  malversatMrn  by  the  cajSain  in  his  office,  is  barratroua. 
.  though  witiiont  fraud,  839. 

not  mere  ignorance  or  mistake  of  captain,  vnleM  ka  aolid 

against  his  better  judgment,  840,  846. 

"*«5o"of''^  ^  *^  niaster  where  owners  are  consenting  partis^ 
849,  ooO. 

oaaes  of  Ices  by  barratry,  841 — 847. 

nonfeasance  may  amount  to  barratiy,  845. 

barmti^  of  the  mariners,  848. 
by  and  a^^auwt  whom  barratry  may  bo  ooaunitted,  849. 

position  of  cargo-owner,  850. 

position  of  shipowner,  where  act  sanctioned  by  charterer,  851. 
master  who  is  s^  owner  cannot  commit  barratry,  852. 
but  he  may  where  he  is  part  owner,  852. 
when  charterers  are  to  bo  oonsiderod  owners  in  relation  to 

barratry,  853. 
depends  on  eharter-party,  854. 

threefold  dinsion  of  charter-parties  as  regards  the  dominimi 

they  confer  on  the  charterer,  854—857. 
rule  of  causa  proximo  less  stringently  applied  to  losses  by 
barratry,  858.  ^ 

where  barratry  a  eontribatory  but  not  the  pioxtmato  oanaa 

of  the  loss,  859. 

of  losses  within  the  general  clause  "  ail  other  losses  and  miafbv- 
tones,'*  fte., 

this  clause  covers  other  cases  of  seardamage,  tos..  of  the  liko 

kind  with  those  specially  enaaerated,  880. 
instances,  860,  861. 
^     under  the  Inchmaree  C^Mise,  881a. 

Josns  recoverable  as  the  legal  eoasequence  of  the  perils  insund 

against, 

liability  of  underwriter  for  salvage,  863. 

salvage  kisses  not  claimed  spedaUy,  883. 

maritime  salvage  not  reoorerable  under  srang  and  labooduw 

clause,  864—866.  ^ 
salvage  irrecoverable  when  100  per  cent,  on  policy  airha^^^ 
888j  887* 

[The  S^ermee9  am  to  the  Sections.} 


IjOSSBS — continued. 

eoxered.  by  the  policy — continued. 

loafes  recoverable  as  the  legal  oonsequencee  of  the  perilfi  insured 
against — eonitmmd. 
life  salvage  irrecoverable,  868. 

particular  charges  recoverable,  889.  [See  Particular  Charges.] 
costs  of  resisting  claim  which  would  have  fallen  on  insurers,  872. 
ezpoMes  to  aTOpd  further  deterioration  of  cargo,  873. 
aeoeesary  expemdituros  for  repair  of  du^  tmfmni^  M  ft  direct 

consequence  of  sea  perils,  875. 
expenses  of  endeavouring  to  procure  restoration  of  captured 

<Aip,  876. 

exponses  during  detention  by  embargo,  876. 
excepted  by  the  policy.   ISee  Memorandum  and  £xcsfteq  Losses.] 

14108  OF  VOYAGE.   [800  Votaoe,  Losfl  of.] 

meSt,  TBOOM  OF.  iSm  BnsnroB.] 

LOST  OK  NOT  LOST  CLAUSE, 
eileet  of,  in  policy,  18, 47l(. 

iilinliif  ftr  iTlrnir  t'"   "-^^   "  "  I 

18. 

effect  of,  as  to  average  loes  before  interest  acquired.  Ml. 
in  thne  pebeieay 

LUGGAGE,  PASSENGER'S, 

not  covered  by  policy  on  goods,  nnkwn  shipped  as  cargo,  222,  224. 


MACmNSBY, 

dOMige  to  ship's,  861. 

under  Inchmaree  Clause,  861a. 

when  general  average,  986. 

MAILS, 

carriage  of,  as  affecting  neutrality,  760. 
do  not  contribute  in  general  aierage,  972. 

MABINE  INSURANCE, 
definition  of,  1. 
iademnity  affcH^ded  by,  3,  4. 

interest  exposed  to  risk  nnnwitiil  to  eentraet  ^i,  6^ 

distinction  between  it  and  wager,  6. 
policy  of.    ISee  Policy  of  Insurance.] 
sabjeetB  of.   [8€0  Smwam  of  ImnmAirci.] 

MABINE  INSUBANCE  ACT,  vm» 
codification  of  law  by,  1. 
rules  for  construction  of,  1. 

m  to  aHefslifMM  of  ^  law  by,  244,  332,  661, 1007a,  1108.  1148,  1158. 
text,  ApgmB&j.  A.  (which  see  for  sectiom  of  Hob  work  wMA  tel  wMi 
iim  wtmmt  fmsmmoaB  of  the  Act). 

MARINE  INSURANCE  (GAMBLING  POLICIES)  ACT,  1909, 
pn^obHi  iMTOMWB  without  bond  fide  iattnit,  SI8ft* 

prohibihs  p.  p.  i.  policies  in  certain  cases,  313a. 
lapoMg  penalties  on  hroikers  mtd  imoras^  818|^* 


[The  References  are  to  the  Sectwm.] 
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MARINER.   [See  Seamen's  Effects;  Wages.] 

MARITIME  CONVENTIONS  ACT,  1911.. .793. 

lIuAKITIMh:  INTELLIGENCE, 

wlien  supposed  known  to  the  underwriters,  588a,  598,  614 — 617. 

MARITIME  PERILS, 
meaning  of,  1. 

MARKET, 

what  is  a  deviation  under  policy  to  a,  395. 
.  duration  of  risk  on  goods  insured  to  a,  466. 

ship  insured  to  an  idand  and  a,  496. 
fluctuation  of  markets  not  io  alter  amount  of  underwriter's  liability. 

1011,  1016.  ,  ' 

loss  by  fall  of,  784,  811. 

MARKET  PRICE, 

at  port  of  destination,  how  made  up,  1011. 

MAST, 

damage  to,  when  particular  average,  776. 
ent  away,  to  saye  sidp  and  caigo,  is  general  average  loss.  928. 
anMw  alfeady  wreekage,  929. 

MASTER, 

naming  and  changing  the  master,  194. 

disclosure  of  his  antecedents,  607. 

his  power  to  borrow,  under  necessity,  195. 

•  to  hypotliecate  or  seil  cargo  for  repairs  of  ship,  196—198. 
oannot  mortgage  or  pawn,  199. 
eannot  sell  whole  of  cargo,  200. 
amount  recoverable  by  cargo-owner,  200. 
power  to  mU  shipor  wk<rie  cargo  in  certain  emergencies,  201.  205. 1112 — 
1122. 

conditions  and  limitations,  202—206,  1112 — 1122. 
repurchase  of  ship  by.    [See  Pubchase  by  Master.] 
.  power  to  transidp  cargo,  206,  207. 

hie  duty  to  tranship,  208—212. 
whose  agent  he  is,  in  case  of  transhipment,  213.  ' 
duty  of  master  to  check  progress  of  damage  to  cargo,  215. 
geiMral  statutory  duty  to  amt  w  mimauM  a  loss,  709a. 
MM  powers  and  duties  in  cases  of  abandonment,  216,  1218. 

master  may  become  agent  of  underwriters,  216,  1218,  1220. 

repudiation  of  his  acts  by  underwriters,  1220. 
his  emets  ittsnrable,  224,  245. 
but  must  be  specifically  described,  222,  245. 
Ilia  wages  and  commissions  insurable,  244,  245. 

insurance  by,  in  East  India  trade,  of  money  lent  at  respondentia  interest. 


money  lent  to,  uninsurable,  245. 

must  be  competent  to  satisfy  warranty  of  seaworthiiiess,  721,  722. 
effect  of  shipping  uncertificated,  722. 
dnfy  of;  to  tdbt  tmwwnge  boad,  1004. 

MATE, 

may  insure  hi*  wages,  244,  308. 
may  insure  his  effects,  245. 
but  not  as  goods,  222,  224. 

may  insure  proceeds  of  wages  and  goods,  which  he  is  privileged  to  cariy, 
244. 

eonpetent,  aecciiary  far  aeawortliiiMM,  722. 


[The  References  are  to  the  SectmmJ 
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MATERIALITY, 

of  ftMte  «ODcealed  is  for  jury,  591,  626,  1274. 
of  npilBintation  is  for  jury,  557,  1274. 

whether  evidence  of  skilled  witnesses  admissible  on  (^jaestiona  ot,  dli* 
what  representations  are  material,  564— 657.  {SmSttaOBBMSTATmrn,} 
wiMt  ftMliMMleEiftltete#MloHd.  {Sm  ComiMUMESt.} 

MATEBIALS,  OLD, 

Taliie  of ,  to  be  dedneled  ixtm  eoii  ol  Tepun,  lOtO. 
whether  thirds  to  bo  M«etai  brfwra  or  after  MaetiMi  «f  vaUw  of  oM 
Materials,  lOSO.  ' 

MEASURE  OF  INDSMMIT¥.  [^m  Isdbmkitt,  Mbasube  or.] 

Mffi)ICINES, 

Srojper  supply  of,  necessary  for  seaworthiness,  719. 
eviation  to  obtain,  480. 

MEMORANDUM  OR  WARRANTY  TO  BE  FREE  OF  AVEEAGE; 
object  and  form  of  the  common  memorandum,  882. 
what  articles  are  indnded,.  88S. 
■iieiii^  of  "  warraaM  free  from  avengo^"  884. 

"unless  general,"  865. 

"  or  the  ship  be  stranded,"  886. 
tbe  lose  need  not  be  traoBd  to  tiie  itnuiding,  888. 
wdMPwriter  liable,  though  stranding  take  piMO  m  am  port  of  Hbm 

voyage,  and  the  loss  in  another,  886. 
if  the  goods  were  stUl  at  risk  and  on  board  the  ship,  887. 
it  mnst  be  a  stranding  of  the  ship,  887. 
what  is  a  stranding?  888--890.    [Aas  SnuiONDMI.] 
what  is  a  sinking  or  burning?  891. 
object  of  memorandum,  892. 

how  the  required  percentage  of  kMS  is  to  be  nade  up,  898 — 898. 
in  voyage  policies,  sncieeswiTe  svonige  losses  may  be  added  together,  888. 
in  time  policies,  ojily  average  losses  occurring  in  same  voyi^e,  893. 
general  average  loss  cannot  be  added  to  particular  average  loss,  894. 
partiodar  ehaiges  eamioi  bo  added  to  partiealar  airerage,  896,  887. 
MHT  ean  expenses  of  ascertaining  the  amount  of  losi^  897,  1019. 
i^yportionment  of  cost  of  repairs,  where  shipomMr's  aad  mdorwikir'a 

rerairs  effected  concurrently,  1035,  1036. 
on  iniat  ilw  poeentage  is  to  m  fiaVwlated,  888. 
on  ■rnownt  at  risk  at  time  of  loss,  888. 
of  each  enumerated  article,  898. 

on  goods  shipped  in  bulk,  on  the  whole  cargo,  unless  each  class 

separately  vMned,  888. 
aUmig^  in  separate  packages,  898. 
clauses  inserted  to  prevent  tkb  mode  of  ealenlationy  899. 
effect  of  these  clauses,  900. 

if  percentage  exeeed  required  assonnt,  underwriter  liaUe  Imr  tlM  wMe, 

not  only  for  the  sorj^ns,  900. 
"  free  of  particular  averafe  "  elaose,  901. 
"total  loss  only,"  902. 

total  Kmb  of  part  of  memoraaduB  artbles,  1089—1086.  AlSOUFB 

Total  Loss  (4).] 
eoastraetiTe  total  Um  of  insaioraailiim  artielesy  U45. 

MERCHANDISE.    [See  Goods.] 

METAL  SHEATHING.   {Sse  Copm.] 

METALLING  CLAUSE,  777. 

The  Befereneen  are  to  the  SeHiwut.] 
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MISREPBESENTATION.   [See  Eepeesentation.J 

MISSING  SHIP, 

facts  tending  to  show  that  ship  is  a,  most  be  disclosed,  592-^598. 

when  presumed  to  be  lost,  813,  814. 

no  presumption  as  to  time  of  loss,  442,  814. 

bat  presumption  that  cause  of  loss  is  foundering  at  sea,  818,  n.  CD. 
whether  witiiin  f  .c.s.  elaose,  905a. 

MISTAKE, 

whether  Court  can  rectify  policy  for,  41. 

in  declaring  interest,  or  name  of  ship,  may  be  corrected,  41,  187. 
memorandum  correcting  mistako  requires  no  iiesh  stamp,  50. 

MIXED  POLICY.   [See  Time  Policy.] 

is  a  time  policy  with  a  local  desoription  <^  voiyago,  4tf . 
construction  and  effect  of,  443. 

•hip  need  aot  be  at  t^rmmui  a  quo  at  commencement  of  time,  444. 
end  of  xidk  la,  445. 

MONEY.    [See  Bullion.] 

as  subject  of  insurance,  224. 

MOORED  IN  SAFETY, 

what  constitutes  a  mooring  in  safety,  488. 
there  must  be  physical  e&fetj,  489. 

political  safety,  490. 

an  a/ppoTtum^  of  discharging,  491. 

MORTALITY  OF  ANIMALS, 

underwritw  not  liable  for,  781. 
sometimes  expressly  insured  against,  782. 
''warranted  free  of,"  782. 

whether  loss  doe  to  perils  of  sea,  or  to  mortality,  824. 

MORTGAGEE, 

has  an  insurable  interest  to  extent  of  his  debt,  298,  1239. 
beyond  that,  can  only  insure  for  benefit  of  mortgagor,  298,  1289. 
ittisns*  of  mortgagee  of  ship  need  not  bo  qpae^d,  251,  252,  298. 

MORTGAGOR, 

has  an  insurable  interest  in  the  property  for  its  full  value,  299. 

insuring  as  trustee  for  mortgagee,  299. 

when  indorser  of  bill  of  lading  is  in  poatkm  of,  299. 

power  of,  to  abandon,  1188. 

MUNICIPAL  LAWS.    [See  Illegality.] 
ill^galBy  aador,  r41— 751,  807,  882e. 

MUSTER  ROLL, 

as  a  proof  of  national  character,  661. 

MUTINOUS  CONDUCT, 

deviation  compelled  by,  is  barratry  of  the  mariners,  848. 

and  does  not  discharsfe  the  underwriters,  427. 
•    mntuiOBS  seisare  of  ship  by  crew  may  be  constructive  total  loss,  1106. 

mutuioas  Miseio  of  goods,  1140. 

MUTUAL  CREDIT, 

in  dealings  between  broker  and  underwriter,  110—118. 

[The  References  are  to  the  Sections.] 
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MUTUAL  INSURANCE  ASSOCIATIOKS  OB  CLUBS, 
definition  of  mutual  insurance,  80. 
provisions  of  Marine  Insurance  Act  as  to,  80. 
origin  of,  80. 

■MWt  be  registered  under  Companies  Act,  1862.  ..80. 
-when  they  must  issue  policies,  80,  SI,  n.  («). 
stamping  policiee  of,  80. 
m^eies  oC  iMm*  nnied,  80. 
different  kinds  of,  vl. 
usual  rules  of,  82. 

mode  of  effecting  insurances  with^  82. 
wkm  lorn  leooveraUe  from,  witboat  a  polii^,  tt. 
edntributions  to  funds  ot,  8S. 
when  claimable  against  non-members,  83. 
rules  of,  when  warranties,  Sij  629. 

 . —  ^  pMminm  in  rsblMa'  to,  2,  n.  (i). 

'    Mdless  nrfer  nies  ef,  1001,  n.  (#). 


NAME  OF  MASTER, 
NAMS  OF  PABTIBS  OR  AGENTSi, 


provisions  as  to  insertion  ni,  11,  170,  171. 

how  inserted  in  policy,  11. 
prohibition  of  policies  in  blank,  169 — ^171. 

NAME  OF  SHIP, 

required  in  policy,  182. 

effect  of  mistake  and  degree  of  accuracy  required,  182,  183. 
f«eds  hf  tMp  or  sUpe,  186.  [See  FLoavisb  Umiism.] 

NAMED  POLICY, 
defined,  9. 

NATIONAL  CHARACTER.    [JSee  Auen  EKJiMV;  Domicil.J 
enemies  cannot  be  assured,  85. 
for  comm^cial  purposes,  domicil  tsst  of,  90,  067. 

what  conetitutes  domicil,  90 — 93. 

of  belligerent  trading  in  neutral  country,  93,  95,  657,  755. 
of  neutrals  trading  in  belligerent  country,  93,  94. 
ef  lliiiiib  snbiect  trading  in  hostile  oonntrj,  00. 

of  consuls  engaged  in  tra^e,  93,  98. 

of  places  occupied  by  an  enemy,  96,  757. 

of  property  connected  witii  trading  establishment  in  enemy's  eoa^iy, 
07,  000. 

of  produce  of  enemy's  country,,  97,  660. 

of  goods  in  transit  to  or  from  enemy's  country,  659. 

of  neotral  engaging  in  enemy's  privileged  tele,  00,  664,  771. 

of  corpenitions,  99. 

of  Euffopsins  in  ^etoaes  in  the  East,  100. 

NATIONAL  GHABACrm  OF  SHIFS^ 
what  constitutes  warrMiAj  of,  010. 

not  mere  name,  630. 

evidenced  by  what  documents,  661 — 663. 

M  implied  warranty  as  to  ship's  nationality,  727. 

implied  condition  that  ship  shall  be  properly  documented,  727-<'708. 

when  sfuiteaoe  of  foreign  Prixe  CoBjrt  is  proof  of,  075—00^* 

NATUKAL  CAUSES, 

loss  dao  to,  001   tffi>  lAmd  mm  W«Aft  Am>  Tw,  MoBTAunr.] 


[The  BefereHcea  are  to  ike  Sectiom-l 
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NBCBSSITY 

voyage  oi,  must  be  pursued  direct  and  without  delay,  431. 
not  always  necessary  to  go  to  nearest  port  for  lepairs,  429. 

NEGLIGENCE  CLAUSE, 

eSeet  of,  on  elainis  for  generai  average  coatribution,  923. 

[EGLIGENCii  OF  MASTER  OR  CREW, 

does  not  discharge  underwriter  where  loss  proximately  caused  by  perils 
insured  against,  790. 

nor  docs  negligsaee  even  of  the  assured  personalty,  unless  aaumuMiQff  to 
dolus,  799. 

statutory  duty  to  avert  or  minimise  a  loss,  799a. 

where  the  loss  is  directly  caused  by  the  acts  or  misconduct  (not  anigunt- 
ing  to  barratry)  of  the  master  or  crew,  or  of  t^eassuied  himself,  the 
underwriter  is  not  liable,  798 — 801. 

NEGKmABLB  INSTOUMSNTS.  [See  Bamk  Notes.] 
NEUTRAL, 

who  is,  90—96,  755.    [See  Domicil;  National  Character.] 

loses  lus  neutrality  by  residing  and  trading  in  enemy's  country,  93. 

preserves  it  by  leaving  belligerent  country  on  outbreak  of  war,  95. 

character  of,  residing  in  place  occupied  by  enemy,  96,  757. 

property  of,  connected  with  establishment  in  hostile  countir,  deemed 

hostil^  97,  658. 
may  trade  with  the  enemy,  and  insure  such  trade,  90,  755. 
except  as  to  privileged  trade  of  enemy,  98,  664,  771. 
duties  of,  664—674,  760—771. 

must  not  carry  simulated  papers,  nor  coneeal  papers,  666. 

nor  disguise  IwlUgeront  goods,  666. 

nor  carry  despatches,  669,  760,  n.  (c). 

as  to  postal  correspondence,  760,  n.  (c). 

nor  act  as  transport  in  service  of  belligerent,  760,  n.  te}. 

nor  resist  right  of  search,  671—674. 

violating  blockade,  668,  760,  766—770.    [Seo  Bi.ockade.] 

carrying  contraband,  670,  760—765.    ISee  Contraband.] 

flag  eoVers  enemy's  goods  under  Declaration  of  Paris,  672,  774. 

former  rule  difPeirent,  667,  772. 
effect  of  reprisals  orders  during  recent  European  War,  672a. 
goods  on  enemy's  merchant  ships  not  liable  to  capture,  667,  672,  772. 
8scu»f  when  on  enemy's  armed  ship,  607. 
warrant  of  nentisality.   [See  Warranties,  Express.] 

NEUTRALITY.    [See  Domicil;  National  Character;  Nrutral.] 
warranty  of,  655 — 685.    [See  Warranties,  Express.] 
ddinitkm  of  neutral  state,  759. 

documents  required  as  proof  of  neutrality  of  ship,  661 — 663,  7.30—732. 
when  sentence  of  foreign  Court  is  proof  of  want  of  neutrality,  675—685. 

720—782.  •  * 

any  state  may  be  treated  as  neutral,  tliongh  it  has  eeaeed  to  observe 

strict  neutrality,  759. 
principal  duties  imposed  by  a  state  of  neutrality,  664—674,  760. 

NEW  FOR  OLD, 

deduction  of  one-third  new  for  old,  1021^1080.   (See  Adjustment  op 
Particular  Average  on  Shi?.] 

NEWSPAPER  INTELLIGENCE 

how  H*  underwriiBr  presuraedf  to  have  knowledge  of,  009,  617. 

[The  Befermees  me  to  ihm  Seetiom.} 
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HUflCfi  OF  ABANDONMSNT, 
what  H  is,  1091. 
dvty  of  broker  to  give,  165. 
M-insurer  not  entitled  to,  326,  1U91,  1191. 
wmtcmmtj  wader  policy  on  profits  or  eoMmiatton,  1090. 
necessary  m  casas  of  const ruetiTe  totel  km,  1091. 
reasons  for  the  rule,  1092. 

nugatory  in  cases  of  absolute  total  loss,  1043,  1045,  1181. 
inopem^Ye  in  nmm  alt  Vfvtmg^  loss,  1184. 

distinction  between  abandonment  and  notice  of  abandonment,  1045,  1182. 
Msvured  may  refiain  from  giving,  and  elect  to  treat  loss  as  partial,  1038, 

1092  1184. 
mmj  be  waived,  1052,  1091,  1190. 

effect  of  sale,  on  duty  to  give  notice  of  ab—dwiimmt^  lOM,  195^  lOSt* 

unnecessary  after  a  ''right  sale,"  1062. 

or  in  any  case  where  no  poseabilily  of  benefit  to  inaurer,  1062,  1162, 
1171,  1191. 

underwriters  have  no  right  to  defeat,  1126,  1204. 
on  what  kind  of  intelligenoe  assured  may  give  noUoe  of  abandonmeiat, 
1093. 

iiotiee  My  be  given  immediately,  if  Mpoii  li  pMbftble,  1091. 

if  made  on  false  intelligence,  1094. 

notice  must  be  justified  by  existing  facte,  1095. 

whether  by  fieto  as  they  exist  at  time  of  aetion  brought,  1096,  1097a, 
1165. 

in  relation  to  freight,  1161,  1165. 

Buiy  be  sometimes  necessary  in  order  to  recovw  for  total  loss  of  f rei^i^ 

1148,  1164,  1191. 
■wy  mako  mastor  i^ent  for  underwrtttn,  214,  1218. 
no  precise  form  required,  1189. 
but  must  be  direct  and  unequivocal,  1189. 
gnnuids  of  sbmdoinMiit  should  be  sent  with  tiie  notio©,  1190. 
iHien  presumpti<Hi  that  notice  given  and  accepted,  1190. 
no  deed  of  cession  requisite  to  complete  •baiMkwiwnt,  1190. 
sliould  be  given  prcHuptly,  1192. 
M  tzed  nde  m  to  tke  ^e,  1109,  1192. 
irhether  in  tuM  k  for  jury,  1274. 

if  the  intelligmee  k  enctain,  BOtiee  opght  to  be  givMi  nunediately,  1192, 
.     1193, 1194. 

if  dkMbtful,  MHUMd  iMt  Mte  tisM,  1192,  1198. 
.  delay  only  iiliiwiii  to  vcftfy  iiMligeBee, or  ■iiiMiliii  tmX  BStow  «ffllw 

loss,  1192. 

not  in  order  to  enable  assured  to  calculate  whether  advantageous,  1197. 

eleetioB  to  daim  a  partial  lots  k  Isid,  1192. 

but  change  of  circumstances  may  reviTO  right  to  abandon,  1195. 

effect  of  delay  due  to  default  of  owner  or  master,  1198. 

notice  once  accepted  by  underwriters  k  binding,  1199. 

aeeeptaaoe  nay  be  expreM  or  implied  fmn  ooBOwt,  1999. 

but  not  implied  from  mere  silence,  1099,  1201. 

what  amounts  to  implied  acoeptaaae  of  ahtnikMiimilit,  1200. 

revocation  of  acceptance,  1202. 

witUmwal  of  m&o,  1292,  1198. 

{Ami  M»  OmeoBmm  Tvta.  lioss.] 

OLD  COMPANIES, 

former  monopoly  and  privileges  of,  78. 

OLD  MATERIALS, 

allowanee  for  in  partienlar  average,  1080. 

OPEN  COVER, 

an  iBvaUd  emtfoaet  of  lea-inBorance,  8,  186,  n.  (o). 


[The  Befmrmem  ore  lo  ike  Seeiiom.} 
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OPEN  POLICY, 

what  it  k,  9,  362. 

sometimes  denotes  floating  policy,  9. 

principles  on  which  amount  of  interest  is  estimated,  362. 

practical  rule,  868. 

mode  of  adjustment  in  oases  of  total  and  pitftial  loss,  864. 

proof  of  interest  at  risk,  364. 
insurable  value  of  ship  365. 

of  freight,  365. 

of  gfoods,  365. 

where  invoiced  in  for^n  money,  866. 
where  bartered  366. 
under  drawback  866. 

[Bm  iSf  wwknim  Polioibs.] 

OPENmO  TfiE  POLICY, 

meaning  of,  as  applied  to  valued  pdides,  340. 
former  erroneous  doctrine,  340. 

policy  may  be  opened  where  whole  interest  valued  has  not  been  at  risk 
345,  346.  * 
assured  only  reooverd  in  proportion  to  amount  actually  at  risk  346. 
but  valuation  remains  binding  as  to  Talne  of  whole  ocmtem^ated  eargo, 

OBNAHENTS, 

when  wieon  on  psnon  not  oorered  by  poliey  on  goods,  224. 
OUT  AND  mmE, 

a  voyage  out  and  home,  if  insured  at  a  single  premium,  is  one,  876. 
heiiee,  if  ship  seaworthy  at  outset  of  risk,  tiiat  satisies  tbe  warranty,  991. 

OTTPIT, 

when  ship's  stores  covered  by  policy  on  ship,  219. 

when  equipment  of  whaler  not  covered  by  policy  on  ship,  219. 

nor  by  policy  on  goods,  226. 

how  ttMOTCd  in  the  United  States,  219. 

OVEB-INSURANOE.   [See  Double  Insurance.] 

OVER-LOADING, 

is  unseawortfclncis,  717. 


P.P.I.  POLICY.   iae0  Wager  Pouoy.] 

FAINTINO, 

tiikiit  idlowoi,  1999. 

PARIS,  DECLARATION  OF,  672,  672a,  774. 

PABOL  EVIDENCE, 

of  intention  to  deviate,  whether  admissible,  379. 
to  qualify  warranty  of  seaworthiness,  when  admissible,  696. 
[And  $0B  CoNSTBUcrroK  of  Sea  Policies.] 

PART 

total  loss  of,  1918,  1082,  1086. 

PARTIAL  INTEREST, 
insurable,  259a. 
meaning  of,  259a,  284. 

[fib  MefeftOMee  are  to  ike  Seeiiom,] 


PARTIAL  LOSS,  ; 
ddfaiitHm  of,  1008. 
salvage  chaiges  are  a,  863. 
may  be  recovered,  on  claim  for  total  loss,  1284. 
when  recoverable  in  addition  to  total  loss,  1032 — 1032b. 

PABTICULAR  AVERAGB, 

definition  of,  1008. 

difference  between,  and  particular  .charges,  869,  1008. 
•djnstmeiit  of,  1006. 

wlist  loMM  aro  particular  average  generally,  1009. 

owner  may  ahnqr*  etoei  to  eUdm  |or»  inrtead  of  total  Iobs,  1083,  1002^ 

im. 

lAnd  me  Adjustment  of  Pabticitlab  AyEEjm;  Loam  oovBBni 
n  ns  P0L10Y.3  » 

PABTICULAR  CHARGES.    \^And  see  Sue  and  Laboub  Clause.] 
salvage  under  contract  recoverable  as,  866. 
iMamAaxm  betweai,  and  particular  average,  869,  lOlS. 
when  and  how  recoverable  from  underwriters,  869. 
only  if  incurred  to  avert  a  loss  for  which  underwriters  would  hftfO 

been  liable,  870,  871. 
eotia  of  nsisling  claiB,  878. 

censes  of  ndttffi^K,  waMhoaaii«,  «id  xe-oonditioBUif  porbMite 

cargo,  873. 

unreasonable  expenses  not  recoverable,  874. 

iaereased  fsMk  4m  to  iraadiipiment  usuaUy  poii  an,  tU* 

cgrpenditnres  for  necessary  repfiirs  of  ship,  875. 

may  not  be  added  to  particidar  average,  to  bring  loss  up  to  three  or 
five  per  cent.,  871. 


PARTNERS  AND  PART-OWNERS, 

implied  authority  of  partner  to  insure,  136. 

of  TB^gk^m^^m^^^  ^  ^  ^^^^  ^  rtlBdWiMlllrf,  U88. 


PASSAGE  MONEY, 

not  insurable  as  freiglit,  2S5. 

when  paid  in  advance,  may  be  insured  by  passenger,  235. 

statutory  liabilities  of  Mgrnrntt  to  forward  paMengera  to  destinatam 

insurable,  235. 
salvage  on,  880,  n.  (f). 

PAiBAGES  OF  SHIP, 

one  entire  voyage  may  comprise  several,  375. 

when  a  ddp  insured  out  and  home  is  stai  on  her  int  voyage,  1026,  1027. 
PA8SP0BT, 

of  aatiiMal  ehanMster,  661,  682. 


PAYMENT  OF  LOSSES.    [And       SnxLliaiiT  Of  CSukiM.] 
as  between  broker  and  underwritor,  lili. 

as  between  broker  and  assured,  105. 
duty  of  broker  to  collect  and  pay,  119,  164. 
by  mistake,  when  recoverable,  109, 1242, 1248,  1244,  ISH. 
to  set  off  claims  for  piwaiiwi,  te.,  lie— Ut. 

old  practice  as  to,  1241. 

effect  of  subsequent  recovery  of  thing  insured,  1245. 
lights  of  subr^i^tion  after,  18S5. 

[The  Refermeet  are  lo  ike  SeeHern:^ 
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PAYMENT  OP  PREMIUM, 

as  between  broker  and  underwriter,  104. 

is  conclusively  acknowledged  by  the  polidy  as  between  the  underwriter 
and  the  assured,  106. 
even  where  policy  oontdns  express  promise  by  assured  to  pay 

underwriter,  106. 
assured  liable  to  broker  for,  107. 

right  to  set-off,  as  against  claims  for  losses  or  return  premiuma. 
110—118. 

PEOPLE, 

meaning  of,  832. 

PERFECTING  POLICY, 
by  drilvefy,  27. 

PERILS  OF  THE  SEAS.   [See  Losses  coveeed  by  thb  Policy.] 

PETTY  AVERAGES, 

what  they  are,  and  by  whom  pnd,  1042. 

PIERS,  WHARVES,  DAMAGE  TO, 

whether  covered  by  collision  clause,  795. 

PILOT, 

seaworthiness  of  ship  in  respect  of,  702 — 704,  724. 
captain  cutting  his  cables,  against  the  advice  of  pilot,  whereby  ship 
drifts  on  rooks,  is  barratry,  845. 

PIRATES, 

loss  by,  836. 

composition  with,  gives  a  daiai  to  contribntion,  925,  965. 
PLEDGEE, 

of  bill  of  lading  for  advances  may  insure,  292. 
of  praperty  has  an  insurable  iiitorest,  298,  299. 

POLICY  OF  INSURANCE, 
what  it  is,  7. 

deftnilion  of,  in  Stamp  Act,  7. 
when  required  by  Stamp  Act,  7. 
statutory  requisites  of,  8,  170. 
different  kinds  of  policies,  9. 
intorest  policies,  9. 

all  policies  imply  intoreal  unless  iiie.  oontiaiy  appear  oa  tiba  &oe 

thereof,  9. 
wager  policies,  9. 
▼alued  poHeiee,  9. 

unvalued  or  open  polidleB,  9. 
voyage  policies,  9. 
time  •  policies,  9. 

mixed  time  and  vojrage  polieiea,  9. 

named  policies,  9. 
floating  policies,  9. 


common  form'  of  English,  10. 

form  in  MarinelniiDaiiee  Aet,  10. 


Lloyd's  policy,  10. 
anchor  policy,  10. 
additional  clauses,  10. 
Institute  elaiai,  19. 


[The  Meferemeeg  are  ia  ike  SeeHmm.'] 
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lOLICY  OF  mSUB,A}iCE—€imtmM»d. 
UBual  clauses  in, 

name  of  asrared  or  Ms  agent,  11, 

assignment  clause,  12. 

"  lost  or  not  lost  "  clause,  13. 

daose  describing  the  vovage  insured^  14. 

aabjeot  immi,  19. 

wtmt  of  ship,  16. 

master,  17. 
clause  desorihiog  duration  of  risk,  18. 
Iteiie*  to  «o«3i  mad  ili^,  19. 

▼aliuilion  clause  and  sum  insured,  20. 
enumeration  of  perils  insured  against,  21. 
toe  and  labour  clause,  22. 


promise  to  insure  and  receipt  of  pr— iw,  S4. 
eoBimon  memorandum,  26* 
iription,  26,  102. 


date,  26. 

stamping  of,  28,  31—33.   I8«e  alao  Stamps;  Slip.] 
execution  of,  26,  102. 
Mtwt  of,  27.  _ 
adjustment  of.    [See  SETTLIiaWT  OF  GkJUMB.] 
express  warranties  in,  29. 
implied  conditions  in,  30. 
wlMttier  slip  is,  S4,  S7,  88.  ^ 
when  assured  can  recover  witiwvi  a  foUsff  86. 
i^reement  to  issue,  39. 

epecific  performance  of  agreemenA  to  mn»,  88. 
oorrection  and  alterattna  off  polkj  ai  Bwna  lair,  48. 

rectification  of,  41. 
correction  by  consent  of,  42. 
material  alterations  in,  48—46. 
alterations  in  relattMi  to       8t>Mp  AcA,  48— d« 

forfeiture  of,  52. 

continuing  or  renewing,  53,  82,  440. 
cancelation  of,  54,  165,  526. 

oi—iiiMniiiiii  of.   [See  Constbuctioit  ov  Sia  P<naa88.] 

possession  of,  103,  119,  130—134. 

duties  of  broker  entrusted  with,  163,  164. 

assured  may  maiwtsiii  trover  for,  180. 

aai  bnker  miqr  b«  wtoppad  itam  dt^rog  ite  eristfgs,  180. 

POLICY,  PROOF  OF  INTEREST.   [Sse  Waob  Pouct.] 
foliejr  wttk  smIi  tens  •  wafer  pmgr,  811. 

PORT,  ,  ,  , 

■alioiial  diaraeter  of,  ocewpiwi      enemy,  96. 
limits  of  a  given,  fixed  by  mercantile  usage,  68,  464. 
mffwning  of  word  in  policy,  397,  485. 

in  warranty  against  seisare  in  port,  888. 
«ff  loading  within  meaaiiqr  ^  P»y  mt  fotds,  448^-484.   [Ait  IHjnA 
TiON  OF  Risk.] 

of  discharge  within  meaning  of  policy  on  goods,  464 — 467.    [See  Dura 

nov  or  Risk.] 
aommencement  of  risk  on  ddp.   [iSiis  DmAfMKV  OF  ^tntK*] 
"from"  a  port,  473. 
"at  and  from  "  a  port,  474-485. 

**  port  of  loading,"  "  port  or  ports,"  "  port  o 

places,"  485. 
idand  or  distiiet  eonfaaning  several  port?,  486. 

[The  References  are  to  the  Sections.] 
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PORT — continued. 

end  of  risk  on  ship.    [See  Duration  of  Risk.] 

at  named  port  or  port  of  diseharge  in  gemwal,  487— 

at  island  or  district  containing  several  ports,  488— -488,  888. 

at  "  port  or  ports  of  discharge,"  500. 

at  "  final  port  "  or  "  last  port, '  501—503. 

at  "  any  port  or  ports  "  in  a  country,  508. 

in  "  port  "  or  "  harbour  "  policy,  508. 
ship  may  visit  intermediate,  when  there  is  a  usage,  391. 
unless  express  liberty  given  to  touch  at  specified  ports,  392. 
what  ports  may  be  nsited  odder  Ubertj  to  touch,  &c.,  898—411.  TSei 
Deviation.] 

order  in  which  ports  must  be  visited,  393,  394.   [See  DsmTiON.] 
"  safe  m  port "  warranty,  640. 

PORT  CHARGES, 

ordinarily  petty  average,  1042. 

when  general,  or  parfocnlar,  average,  945 — ^957,  962. 

PORTHOLE, 

open,  when  unseaworthiness,  720. 

PORT  POLICY, 

duration  of  risk  in,  70,  508. 

''laid  up  in  port,"  meaning  of,  70,  1267. 

PRACTICE.    [See  also  Evidence.] 
Commercial  Court  procedure,  1269. 
the  Consolidation  Rule,  1270. 
«ffder  for  ship's  papers,  1271,  1272. 

made  against  mortgagees,  cargo-owners  and  re-assnred,  as  well  as 
against  shipowner,  1272. 

where  voyage  partly  by  hmd,  but  mainly  by  sea,  1272. 

in  action  by  underwriter  for  money  obtained  by  fraud,  1272. 
assured  claiming  for  a  total,  may  r.^cover  a  partial,  loss,  1284. 
as  to  paying  premium  into  Court,  1268. 
parties  to  sue,  1278. 

PRECIOUS  STONES.    [See  Jewels.] 

PREJUDICE, 
loss  by,  811. 

PREMIUM, 

definition  of,  2. 

clause  in  policy  acknowledging  receipt  of,  24. 

rate  of,  admissibilKy  of,  to  construe  policy,  55,  n.  (e). 

usage  that  underwriter  looks  to  broker  for  payment  of,  106 — 108. 

payment  of,  in  account  between  broker  and  underwriter,  104. 

actions  for  premiums,  and  right  to  set  o&  against  losses.  111 — 115. 

{See  Broker.] 
for  an  illegal  insurance,  109,  313a,  740. 
broker's  lien  on  policy  for,  130 — 134. 

zi^t  of  broker  to  recover  from  assured  amount  of  premium  paid  on  a 

wager  policy,  315,  n.  (q). 
forms  part  of  insurable  value,  365. 
generally  deemed  to  be  included  in  valuation,  360. 
retam*of.   [See  Retubn  of  Premium.] 
additional,  to  be  arranged,  376. 

lalie  of,  as  test  of  materiality  of  a  representation,  556. 
as  indication  of  underwriter's  knowledge,  617. 
or  that  he  waived  disclosure,  622. 


{The  Meferemeet  ore  to  ike  Set^ions,] 
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PKEVENTION  OP  LOSS, 

duty  of  master  as  to,  215,  799a. 

liability  of  underwriters  for  expenses,  216. 

[And  see  SUE  AND  LABOUR  CLAUSE.] 

FBIVILEGED  TRADE  OF  ENEMY.    ISee  Illegauxy;  Neutb.al;  Nbu- 

TEAUTY.] 

tottoya  Heotnd  duunwier.  98. 

inr  Mvliid  eagagw  in,  toM,  96.  >. 

BSIZE, 

what  it  u  829. 

prizes  maae  after  peace  concluded,  831. 

insurable  interest  in  prizes  of  captors  and  prize  agents,  251,  301 — 305. 

of  the  Crown,  806. 
impIM  —Uwtity  of  prise  agent*  to  imare  for  beneit  of  owners  IM. 

PRIZE  AGENTS.    [See  PuizE.] 

FBZZE  COUBTS.  {See  Fossias  Judgments  on  QuEsnoirs  of  Psni.J 

FMO  MAT  A  FREIGHT, 

WMlerwriter  on  goods  not  liable  for,  877. 
loss  on  freight  where  pro  rntn  freight  earned,  879. 
liability  of,  to  general  average,  986. 

freiffbt  ewned  wo  rmU  before       casualty  does  not-  veet  in  the  aliaii- 
ef  the  db^,  U77. 


PItOCBDURE.   \Bee  PBAoncfE.] 

PRODUCE  OF  ENEMY'S  SOIL, 
national  character  of,  97. 

PROFITS  OX  CH^iBTER, 
insurable,  239. 

when  insarable  interest  eonmenees,  279. 

PROFITS  ON  GOODS, 

iBMirable  in  tbis  country  and  abroad,  236. 
legal  grounds  for  their  insurability, 
may  be  insured  either  in  valued  or  open  policies,  237. 
assured  must  show  tiiat  some  profits  would  have  been  made,  237,  287. 
and  an  ioterett  in  the  goods  out  of  wlddi  the  proftto  were  to  arise,  287, 
288. 

must  be  sj)ecifically  described,  241. 

profits  on  goods  not  yet  shipped  not  covered  by  common  policy,  233. 

Dot  may  be  insored  by  specially  worded  policy,  288. 

partial  kas  <m  profits,  881,  1641. 

total  loss  on  profits,  1090. 

notice  of  abandonment  unnecessary,  1090. 

raOFITS  ON  USE  OF  SHIP, 
insorable,  239. 

« 

BmOBSBNTATIOEIS,  €8^-M.  [i8«e  BmamiTAmml 

PROOF, 

onus  of,  627,  814,  905,  1888. 

PROTECTION  AND  INDEMNITY  ASS0CUTI0N8.  Motdal  Ijr- 

suRANCE  Associations.] 
risks  undertaken  by^  81. 
wheibw  they  WMt  mmt  poUeiee,  81,  a.  (a). 


\T}ie  Beferemees  are  to  the  8eeiiam,Ji 
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PROVENDER  FOR  LIVE  STOCK, 

not  covered  by  pfdicy  ''on  goods,"  227. 

PROVISIONS,  SHIP'S, 

covered  by  policy  on  ship  219. 

except,  perhaps,  surplus  provisions,  219,  n.  (A). 

or  where  for  passengers'  use,  219,  n.  (A), 
to  what  amoutt  covered  by  time  policy,  220. 
not  eeveied  by  pidiey  on  goods,  224. 

PROXIMATE  CAUSE.    [See  CAUSA  PR0XIMA.'\ 

«  PRUDENT  UNINSURED  OWNER," 

test  in  cases  of  alleged  oonstmetive  total  loss,  1112,  1123,  1124,  1156. 

PUMPS, 

duration  of  risk  in  policy  on,  for  salvage  adventure,  471. 
deviation  under  policy  on,  for  salvage  adventure,  431,  n.  (e). 

PURCHASE  BY  MASTER  OF  SHIP, 
after  capture,  &e.,  effect  of,  1110. 

effect  of  repurchase  of  ship  by  master  in  cases  of  abandonment,  1219. 
vndervrit^  may  accept  or  repudiate  repurchase,  1220. 

QUARANTINE, 

expenses  of  ordinary  quarantine  not  general  average,  961,  n.  (^). 
but  pet<7  average  16^. 

RANSOM,  831,  965. 

RATS, 

damage  caused  by,  777,  812,  825. 

RECEIPT  CLAUSE  IN  POLICY, 
form  of,  24. 
^ect  of,  24,  106,  107. 

RE-CONDITIONING  CHARGES, 

may  be  recoverable  under  sue  and  labour  clause,  873. 

to  be  ooBsidered,  in  estimating  constructive  total  loss,  1151. 

RECOVERY  BACK  OF  LOSSES  IMPROPERLY  PAID,  109,  1242,  1||^ 
irhen  action  can  be  maintained  against  broker,  1246.  . 

RECTIFICATION  OF  POLICY,  41. 

REFUGE,  POST  OF, 

ei^eBses  at.   [Sm  Genebal  Average.] 

REGISTER,  SHIP'S, 

proof  of  national  character,  661. 
as  evidenee  of  intevest,  1278. 

RB-mSURANCE, 

its  nature  and  object,  322 — 324. 
formerly  illegal  in  this  coun^,  322. 
form  of  the  contract,  323. 

whether  necessary  to  disclose  fact  of  re-inmraaoe,  323. 
totally  distinct  nom  the  original  insurance,  324. 
re-insurer  liable,  irreipeetive     payment  by  re-a«aced,  324* 

[The  References  are  to  the  SectUma,} 
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RB-INSURANCE— oo»<»n««?. 

go  Mtnred  miut  prove  origuuil  Ion. 
■II  defences  open  to  re-innrnt,  Mi. 

concealment,  324,  576. 

re-insurers  not  entitled  to  notice  of  abandonment,  326^1191. 
«ffeet  of  saiag'  and  labouring  clause  in  re-insaranoe  eonteftcts,  sw. 
amount  reooveraUe  in  open  policies,  326. 

tiie  "  re-inrarance  clause  "— "  to  pay  as  may  be  paid  thereon,  in. 

limited  effect  of,  and  relation  to  suing  and  labouring  clause,  M7. 

TCMtt  where  onginal  policy  aad  ra-iaMranee  pdiey  contaia  dif- 
ferent conditio^,  328. 
to  which  of  several  insurances  does  re-insurance  apply  ?  328a. 
as  to  insuring  solvency  of  underwriter,  329. 

BSNSWING  FOIJCr,  St,  m. 

BBPAIRS, 

expense  of  repairing  ship  is  particular  average,  1028. 

pMlMm  ideo  daimaUe  vtOn  mo  mad  iKbow  etewe,  8Ti. 

mode  of  aa justing.  1023. 

deduction  of  one-third  new  for  old,  1024 — 1030. 

extva  cost  of  repairs  at  port  of  necessity.,  1031. 

tomporary  repairs  at  poart  of  distress,  1081. 

adjiwtment  of  loss,  by  sale  of  goods,  to  repair  ship,  1031. 

expense  of  repairs  actually  done  may  be  added  to  total  loss,  1032,  1032a. 

but  not  the  estimated  cost  of  repairs  never  In  ftwt  made,  1082,  lOlSa. 

nnkM  «lie  partieidar  aveiage  sad  41m  Ml  Im  M  vnder  dMImmA 

policies,  1032b.  •   j  i  aoou 

estimated  cost  of  repairs  recoverable,  when  ship  sold  unrepaired,  lOdZb. 

repairs  in  a  port  of  refuge,  948.   ^  ,  ,  .     .    ^  .  _  

1184. 

how  to  calculate  cost  of  repair^  in  estimating  whether  a  constructive 

total  loss,  1128.  ,  *  .      .         ^   1^ 

potfal  repairs  a*  port  «iM  «o  mAmprnk  OM^leto 

repairs,  1129. 
and  expense  of  extricating  ship  from  peril.  1129. 
thirds  not  to  be  deducted  in  eolnMiting        l^***,^  „^ 
kmr  to  II  111  1 1  ooot  •!  nipolilug  ^oiwyod  aUp,  im-41S2. 

BBPRESENTATION, 

I.  General  principles  on  which  misrepresentation  and  concealmeint  avoid 
contracts, 

■teomoentation  and  eoneealnient  generally,  522. 
Mifliepiesentation  or  BonoialiMit  after  ali^  initialed  has  no  effect^ 

522,  567^569.    * 

misr^ieoentalion  or  emieeolMe^  nMUHO  coaUact  TOidalMO  aj  umo- 

oein  party,  523. 
the  reason  of  this,  535. 

when  election  to  avoid  must  be  made,  523 — 525,  569. 
cancelling  policy,  wkn  avoided,  598. 
H.  BopieoenUtioneaodlofeywoiwd  froBi  wattaatioi;  gmnd  Oft  vlddk 

misrepresentation  avoids  the  policgr, 
definition  of  a  representation,  527. 
classification  of  representations,  627. 
repieoeatatioM  may  be  mUmt  ml  or  written,  528. 
distinetion  in  form  between  a  representation  and  a  warranty,  529. 
difference  in  effect  between  a  representation  and  a  warranty,  680. 
misrepresentation  does  not  avoid  policy,  unlesi  material;  mtUr, 
I  of  wawaslieo,  8tt* 


Mefmm^  akeioOie  BSBimil] 
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ILEPRESBlifTATlON— continued. 

II.  Bepresentations  as  distinguished  from  warranties:  ground  on  which 

mitroprooentation  avoids  the  policy — continued. 

when  statements  written  in  the  policy  can  be  oonstmod  as  repre- 
sentations, 532; 

cases  of  implied  representations,  633,  684. 

doctriootao  to  ground  on  wfaieh  misrepresentation  avoids  the  pcdicy, 

53d. 

actual  fraud  not  necessary,  535. 

implied  condition  tiiat  no  misrepresentation  or  conoealmeut,  636. 
fraudulent  misrepresentation  may  avoid  policy,  thooq^  not  material, 

536. 

to  avoid  the  policy,  loss  need  not  be  connected  with  misrepresenta- 
tion, 687. 

where  no  fraud,  assured  entitled  to  retorn  of  premiam;  tdUet', 

where  there  is  fraud,  537,  1256. 
division  of  positive  representations  into  affirmative  and  pMalnoryi 

588. 

representations,  HunA  aflrmative  in  form,  promiflwry  in  etftet, 

538. 

whether  any  difference  between  effect  of  promissory  and  affirma* 

tive  represeototion,  689,  640. 
cases  in  which  it  has  been  held  that  the  mlsrepreoentatiott  of  a 

future  event  avoids  the  policy,  541,  543. 
whether  the  doctrine  of  promissory  representations  is  now  tenable, 
542—544. 

distinetion  between  promissory  repreooBtations  and  atirtomeiite  of 

expectation,  545. 

the  latter  only  avoid  the  policy  where  actually  fraudulent,  545,  646. 
stotoments  nmde  witiiout  knowleci^  whether  tme  or  falie,  5w. 
wlien  a  representation  positive  in  terms  is  cmtttmed  as  a  atalflHMMl 
of  expectation  or  belief,  547 — 549, 
from  the  position  of  the  parties  or  the  facts  of  the  case,  547,  548. 
from  the  terms  of  the  stat^nent,  649. 
positive  misstatement,  though  a  wrong  inference  frcMn  iaoto  tnd^ 

communicated,  avoids  the  policy,  550^  551. 
stot«nents,  professedly  founded  on  information,  need  only  be 

honestiy  made,  662. 
when  assured  responsible  for  troth  of  ialormation  derived  from 
his  agent,  553. 

III.  Materiality  of  representations^ 
doinition  and  twt  of  materiality,  554. 

representation  may  be  material,  thoi^h  not  relating  to  nstore  of 
risk,  564. 

minepreoentotion  wideh  did  not  influence  the  underwriter  will 

not  avoid  the  i>olicy  ihoogh  material,  555. 
when  representation  presumed  to  have  influenced  underwriter,  555. 
where  representation  is  made  in  answer  to  inquiry,  question  of 

materiality  does  not  arise,  666. 
miarepresentotion  of  eontonte  of  Lloyd's  lists  wil,  if  material,  avoid 

the  policy,  556. 
as  to  age  of  ship,  183,  568. 
rate  oi  premium  as  a  test  of  materiality,  556. 
matofiafity  a  question  for  the  jury,  667,  1274. 
whether  evidence  of  skilled  witaenes  is  admiiwihie  as  to  mato 

riaUty,  626. 

IV.  Whit  amooats  to  a  snbstontial  compliance  with  a  representation, 
if  the  representation  be  as  to  a  mister  €i  faet,  it  mmt  bo  oidH 

stantially  correct,  558,  559. 
if  it  be  as  to  a  matter  of  expectotion  or  belief,  it  must  be  made  in 
good  faith,  568. 

[The  References  are  to  the  SectioM,] 
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IV.  What  aBOtnts  to  »  ■olwlaatiri  oompliaiiee,  &o. — continued. 

if  fraudulent,  any  variaiMa  fciilirwa  tiM>  ■tot—unt  and  the  fact  nay 

avoid  the  policy,  558. 
if  no  fraud,  only  a  substantial  compliance  is  required,  559. 
OMs  of  sabatantial  MmpUance,  559,  560. 

rigning  policy,  the  terms  of  which  are  iiwoariitmt  with  •  fafcawii- 

tation,  when  a  waiver,  561,  569. 
rej^l^Mentation  may  be  withdrawn  before  contract  concluded)  Ml, 

vhen  representation  prwuiwnty,  doea  ite  faUfieatiMi  avoid  the 

policy  ab  initio,  562. 
MBult  of  representation  being  falaified  bv  act  of  tiie  home  goveni- 
mmt.  hw  mthmxim  tone.  »  waKuMMb  woMmt,  69$, 


hj  oTwrbearing  fone,  m 

y.  Oomlimiiim  of  a  representation, 

words  are  to  be  taken  in  plain  meaning,  564. 

statements  that  ship  was    on  the  coast,"  or  "  all  well,"  on  a  given 

day,  564. 
words  designedly  ambignoiis,  565. 
words  obviously  ambiguous  without  frauds  565. 
underwriter  put  upon  enquiry,  565. 

technical  or  peculiar  words  to  be  eonstmed  wiHk  xeferenoe  to  usage. 


representation  refers  to  time  of  making  contract,  567. 
previous  statements  controlled  by  what  is  said  there,  567. 
initialing  of  slip  oonflhidbi  eontract,  M8. 

repieeeatatSon  mmf  he  wHMwwrm  Mote  eeateaet  cwwlwtod.  Ml, 

569. 

what  diligence  required  to  correct  a  representation,  570. 
YI.  Misrepresentation  to  first  underwriter  extends  to  aM, 
Mn^aBons  on  tils  nOe^  571-~57S. 


it  applies  to  nnmm  on  slip,  572. 
rule  not  favoured  in  our  Courts,  573. 

where  first  underwriter  a    decoy,"  this  avoids  the  contract,  574. 
liBFillSALS  OBDBBS  OF  IfU  AND  1917..47Sa. 

BEPURCHASE  OF  SHIP  AND  CARGO  BY  MASTER.    ISee  Pubcuas^ 

BY  M.A.«lTF.R.] 

BS8CISSI0N  OF  POLICY.  [Sm  Camcbaathos  of  FouoY.j 

RESPONDENTIA.   ISee  Bottomry.] 

Uraif  AMPING  POLIdBS, 

wiMm  necessaiy  ia  consequence  of  alteration  in  tefms,  46 — 50. 
effect  of  not  lertaiaiiing  on  policy,  51. 

MMtfriTUTION  OF  SHIP  OR  0AB60, 
expenses  incurred  for,  876. 

effect  of,  on  claim  for  total  loss,  1050,  1051,  1095,  1096,  1097a.  ISee 
also  Constructive  Total  Loss.] 

BKSTRAINT  OF  PRINCES, 

loss  of  goods  by  compulsory  (abandonment  of  voyage,  804,  SO  7. 
as  distinct  from  mere  apprehension  of  restraint^  805,  806. 
lag  of,  832—834. 

meaning  in  contracts  of  carriage  as  in  policies  of  insurance,  882a. 

_^  tion  of  restraint  in  contracts  of  carriage,  807,  832a — 832d. 

ill  marine  insorance  policies,  8^e— 884. 

[The  References  are  io  1^  SedUm.} 
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RESTRAINT  OF  PRINCES,  h^c— continued. 
mere  illegality  may  constitute,  SIKie. 
e.g.,  declaration  of  war,  882f* 
sunmiary  of  law,  835a. 
{And  see  !E^BABOO.J 

MSTURN  OF  PREMIUM, 

where  policy  tdtra  vires,  79. 
broker's  right  to  set  off,  116—118. 
now  dealt  with  as  an  average  loss,  116. 

provisions  of  Mar.  Ins.  Act  as  to,  1247a* 
where  risk  has  never  commenced,  1247. 

no  proportionate  return,  where  entire  risk  once  commenced.  1247.'1248. 
1251. 

effect  of  usage  to  the  contrary,  60,  1249,  1250. 
no  return  in  poueies  ''at  and  from,"  though  ship  lost  before  loadUoff. 

1251.  * 
or  though  ship  may  sail  unseaworthy  for  tlte  voyage,  1251. 
no  return  of  jpremium  in  cases  of  deviation,  1251. 
terminatioa  of  risk  before  making  of  policy  is  no  gronnd  for  return, 

1248. 

apportioned  return  where  several  distinct  risks,  1249. 
insurance  on  time  at  an  entire  premium  is  an  entire  rtak^  1261. 
so  also  insurance  of  a  round  voyage,  1251. 
foreign  law,  1252. 

in  oases  of  ill^ality  or  frand  and  wager  policies, 

where  policy  effected  on  behalf  cr  aUen  enemy,  87. 

where  illegality  or  fraud  <m  part  of  assured  or  his  agents,  no  return 

of  premium,  740,  1253. 
wager  policies,  1258. 

distinction  between  contracts  exeiMted  and  executory,  1254,  1255. 
if  risk  has  commenoed,  no  return  o|  fiminni  in  leep^  oi  illegal 

contract,  1255. 
except  where  ignorance  of  fact,  1255. 

broker  cannot  set  up  ill^alit^  m  insurance  or  Chuaing  Acts  against 

his  principal,  121,  1255. 

premium  must  be  returned  where  policy  void  by  fraud  of  under- 
writer, 1256. 

bat  Bot  where  the  fraud  is  of  the  assured,  1356. 
where  mere  misrepresentation  without  actual  fraud,  1256. 
where  policy  is  rendered  void  ab  initio  hj  nra-ownpliaaM  with  war- 
ranties, 1256. 
or  by  making  a  material  alterati<m,  1256. 
for  want  of  interest,  &c.,  332,  1257. 

not  where  interest  merely  defeasible,  1258. 

under  the  Prize  Acts,  1258. 

where  insurance  on  goods  by  wrong  ship,  1258. 

for  short  interest,  1259. 

for  over-insurance,  332,  1259,  1260. 

no  return  for  over-insurance  on  valued  poUcies,  1260* 

ia  ease  of  double  insurance,  1259,  1960. 

no  return  when  double  insurance  effected  knowingly,  1262. 

apportionment  of  return  amongst  several  insurers,  1261,  1262. 
under  express  stipulation,  1263. 

in  case  the  ship  rails  witii  convoy  and  arrives,  1263,  1264. 

"for  arrival,"  1265. 

"if  the  ship  sails  with  convoy,"  1266. 

if  ship  be  sold  or  laid  up,  1267. 

if  fliiip  be  aot  employed  in  specified  trade  or  area,  1267. 
piying  tte  pfeauaai  iato  Court,  1268. 

[The  Eeferences  are  to  the  SeeUotm^} 
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REVENUE  LAWS, 

ridn  in  o«rtf»yenti<Mi  of  our  own,  illegal,  741. 

of  foreign  states  disregarded  in  our  Courts,  742, 
and  loss  through  their  breach  recoverable,  809. 
if  underwriter  had  notice  of  riik,  744. 


OGIXG, 

damage  done  to,  when  particular  average,  and  when  wear  and  tear,  776. 
when  general  average,  928,  929,  982. 

BISK, 

exposure  to  risk  of  perils  insured  against  indispensable  in  coniract|  5,  6. 
change  of.    [See  DEVIATION;  DblaT;  GhanOE  OF  RiSK.] 
eommenoement,  coslteHHwe  aal  cm  ci.   [Am  DraufSMl  <MP  Bu; 

Time  Policy.] 

duration  of.    [See  Duration   of   Risk  in  Voyage  Policies;  Timb 
Policy.]' 

what  Mrtisies  oMigatkm  to  insare  agitei  '<idl  iltfa^"  1%  IM. 
mmkigmas  meaning  of  word,  1248. 
#vWmty  of,  1249—1252. 

mSK  OF  CRAFT, 

to  wwm,  im  poli^  on  goods,  447,  468,  459. 


RIVER  NAVIGATION, 

wUk  «i,  in  liglitofs,  npfcsa  fiWil,  k  tmmtA  bj  MHm  paSiej  on  fpiii, 

457. 

what  is  seaworthiness  for  stage  of,  699 — 701. 


BOBBERY, 

distinction  between,  and  theft,  837. 

of  gold*  jewels,  &c.,  not  at  risk  of  shipowner,  802. 

WmAL  EXCHANGE  ASSURANCE  CORPORATIOir, 
incorporation  and  former  monopoly  of,  78. 
^   right  to  plead  the  general  issue,  78. 


BIINNINO  IHIHKAUt^  [&•  Golliskw.J 
BOIIKING  LANDING  NUMBERS,  888. 


SAFE  IN  POST, 

wniinnty  tiu^  dup  is,  840. 

SAFELY  LANDED, 

goods  are  eovered  nntil,  458,  457,  460,  461,  464. 

SAFETY, 

i^p  must  be  in  good,  at  terminus  a  quo  before  policy  can  attach,  474, 
475,  478. 

inaning  oi  "  moored  in  good  ttMj^  <88  Hi. 
wnnntjr  of  slup's,  640. 

SAIONO, 

pmf  of,  1281. 

SAILING,  TIME  OF, 

warrnntieB  as  to,  841—458.   [See^  Wabkanties,  Expeess.  ] 
when  nuitariiid,  to  bo  ^Ksdondl,  " 


[The  Mefmmms  mm  io  the  8eeikm9.] 


INDEX. 


SAILS, 

wmit  damage  to,  is  partloakr  aTerage,  and  what  wear  and  tear,  776, 822. 
what  general  nTen^pOy  884. 

BALE  OF  SHIP  OR  OF  WHOLE  OR  PART  OF  Cx^RGO  BY  MASTER. 

MASTJiii;  AfisoLUXfi  Total  Loss;  Constructive  Total  Loss.] 
underwriter  on  goods  not  liable  for  sale  to  defray  repairs  of  ship,  784. 
sale  can  never  transform  nn  aTorage  ii^  a  total  loss,  whetiier  of  gooda  or 

ship  801,  1055,  1113. 
efEect  of  "right  sale,"  1055,  1056,  1059,  1113. 
effect  of  sale  on  ^or  notice  of  abandonment,  1064. 

BALES,  i 
of  damaged  goods,  when  underwriter  pays  expenses  of,  1019. 

SALTPETRIL 

not  indooed  under  the  wofd  salt in  the  oommon  memorandum,  883. 
flALVAGB, 

deviation  solely  to  save  property  avoids  policy,  484. 
deviation  to  save  life  justifiable,  434. 

liability  of  nndorwriter  for,  as  loss  by  peril  insured  against,  863,  865. 
if  earned  under  Maf^lme  Law  B  not  within  fm»  and  labour  dause. 

864,  865,  870. 
((liter,  if  earned  under  contract,  865. 

result,  where  particular  average  damage,  apart  from  salvage,  amounts  to 

100  per  cent.,  is  that  maritime  salvage  is  not  recoverable,  864 — 887. 
can  salvage  charges  be  recovered  as  wwl  as.  a  total  IqssF  887. 

life  salvage  not  recoverable,  868. 

salvage    reeoverable   notwitlistanding    wurranty    against  particular 

average,  901. 
liability  of  abandonee  of  ship  for,  1211. 
is  transferred  to  the  underwriters  by  abandonment,  1205. 
in  all  cases  <tf  totid  loss,  absolute  or  oonstmctive,  1045,  1182,  1214. 
effect  of  abandonment  as  a  transfer  of  salvage,  1205 — 1210. 
underwriters  cannot  claim,  where  loss  treated  as  partial,  1210. 
distribution  of  salvage  amongst  different  sets  of  underwriters,  1215 — 

1810. 

as  between  insurers  and  bottomry  hondlMddeii,  1817. 
{And  ABAin>02nifENT.] 

SALVAGE  LOSSES, 

total  losses  with  beneit  of  salvage,  1205. 

adjwtesBi  of.  [8^9  ADJUBSimiT  of  Total  Losses.] 

^'  SALVAGE  LOSSES  WITHOUT  ABANDONMENT,"  1045. 

SALVAGE,  WITHOUT  BENEFIT  OF, 


— '  PoKcy  wager  policy,  311—313.    \See  Wagee  Policy,  i 
uidMS  Aiag  insured  inaqmbto  isi  sahrage,  8U. 

SEA  LETTER  (OR  PASSPORT), 

evidence  of  natumid  character,  661,  662. 

SEAMEN'S  EFFECTS, 
insurable,  244,  245. 
but  not  as    goods,"  224. 


[2*^  Eefermees  me  U>  the  Seetums.] 
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SEAMEN'S  WAGES, 

lonM^  not  imonble,  244. 

but  goods  the  proceeds  of,  were,  244. 

wages  now  insurable!  244,  308. 

SEARCH,  BIGHT  OF, 

Msisting,  is  breach  of  neutrality,  671,  760. 

provisions  of  Declaration  of  London  as  to^  671,  B.  Qf}, 

effect  of  Declaration  of  Paris  on,  672. 

doctrine  of,  expounded  by  Lord  Stowell,  678. 

consequenees  of  gerirtaiMW  to»  f7t^  €74. 

limitations  upon,  674. 

ffotting  neatral  goods  on  enemy's  armed  vessel  shows  intention  to  resist^ 
667. 

SiSAWOBTHINESS,  IMPLIED  WARRANTY  <», 
provisions  of  Mar.  Ins.  Act  as  to,  685a. 
is  implied  in  voyi«e  policies  only,  30,  686,  697. 
wuj  M  wahrei  mAoai  fresh  stamp,  49. 
fenend  doctrine  and  meaning  of,  686. 
only  excluded  by  clearest  language,  686. 
"seaworthiness"  a  variable  term,  687,  710. 
toiaeii  ei,  aToids  tMsinct,  688. 
Unragh  onseaworthiness  remedied  beiava  low,  688. 
or  assured  ignorant  of  defect,  688. 
warranty  is  implied  in  policies  on  goods,  689. 
daca  Bot  exiend  to  liglitan  in  wItUk  goada  ara  laadad,  68f . 
nor  to  goods  themselves,  689. 

but  implies  fitness  of  ahip  to  carry  the  goods,  689,  717. 

may  be  waived  by  underwriters,  690.  » 

daaa  sot  imply  tfcad  ship  shall  continaa  aeaworthy,  691,  698. 

aor  extend  to  conduct  of  crew  during  voyage,  692,  698.' 

affect  of  admission  of  seaworthiness  in  policy,  694.  ^ 

Ikw  as  to,  in  United  States,  695. 

wkMeae  jparol  evidenoe  admissible  to  vary,  696^ 

■ot  implied  in  time  policies,  697. 

but  insurer  not  liable  when  assured  privy  to  onaeaworthiness,  697. 

there  are  degrees  of  seaworthiness,  698. 

seawortfaineaB  in  port  under  policy  "  at  and  from,"  698. 

unseaworthiness  on  sailing  under  poli^  "ttiasd  lBOBf^"  698. 

doctrine  of  voyages  in  stages,  699. 

effect  of  doctrme  of  stages,  700. 

■lages  of  ri^er  aad  sea  voyage,  701 . 

stage  of  voyage  for  which  a  piM  la  MfBind,  702—794. 

stages  for  coaling,  705 — 707. 

whether  warranty  implied  when  ship  at  sea  at  baginning  of  risk,  798. 
vMber  modified  what  iwyage  begins  ait  a  dkteat  part,  799. 

BO  lixed  standard  of  seaworthiness,  719. 
glaadard  varies  with  voyage  710. 

and  with  class  of  ship,  710. 
atondard  has  been  raised,  711.  , 
whether  it  varies  with  nationality  of  ship,  711. 
extent  of  warranty  depends  on  subject  of  insurance,  712. 
definition  of  seaworthiness  as  regards  hull,  stores  and  rigging,  713,  718. 
pfwnijtinn  when  ship  found  unseaworthy  aoott  altor  wn^,  71i4.- 
Hiiaaawafthimws  for  want  of  knees,  715. 

for  decayed  ironwork  and  timbers,  716. 

throogh  overloading  and  want.trf  trim,  717. 

because  ship  not  fitted  for  paHievlar  aaifo,  717. 

fnr  rotton  sails,  718. 
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SEAWORTHINESS,  IMPLIED  WARRANTY  OF— continued. 
nnsaairortil^Mts,  defective  stores,  718. 

insufficient  ground  tackling,  718. 

for  want  of  stores  and  meidicines,  719. 

bunker  coals,  719. 
through  non-adjustment  of  compasses,  729. 
neglect  of  some  pfooanilon,  729. 
open  port,  720. 
aa  regards  master,  721. 

mates  and  «wir,  722,  728. 
pilot,  724. 
proof  of  unseaworthiness,  714,  725,  726. 
'  seaworthineni  is  a  question  for  jury,  726,  1274. 
whether  warranty  has  heeia  waived  is  for  Court,  1274. 
necessity  of  proper  documents  on  board,  728 — 732. 
18 ee  Implied  Condition  that  Ship  shall  be  properly  Documented.] 

SEIZUBB.  [^MOkPTcna.} 

SELLEB.  {See  Vendee  and  Vendor.  ] 
SENTENCE, 

of  foi«l^  Priae  Court,  675—685.  [See  Foreign  Judqhents  on  Ques- 
SET-OFF, 

between  assured,  broker,  and  underwriter,  110 — ^118. 

SETTLEMENT  OF  CLAIM, 
old  practice  as  to,  1241. 
modern  practice,  103 — 105. 
acoonnts  as  hetwean  Iwoker  and  assured,  104. 

only  conclnsiYa  as  agahist  aMmred,  if  eogidaattt  of  usage  of  Lloyd's,  124 
—129. 

how  underwriter  discharged  at  common  law,  125,  127. 
broker  bhhI  ka^e  the  policy  in  his  hands,  125. 

and  there  must  hava  oaan  ft  q^ific  payinent  in  raspeot  of  specific 
loss,  127. 
[See  Adjustment  of  Policy.] 

SHAFTS, 

braalnge  of,  wheat  covered  by  Inchmaree  Obnse,  881a. 

SHARE  IN  COMPANY, 
nnhisarable,  249. 

shareholder  cannot  insure  property  of  company,  249,  307. 
whether  shareholder's  interest  in  adventure  insurable,  249,  307. 

SHIP,  DURATION  OF  RISK  ON.    [See  Duration  of  Risk  i.v  Voyage 
PoLsnBs;  T^iE  Pouot.] 

SHIP,  INSURANCE  OF, 

naming  ship  in  policy,  182. 

mistake  aa  to  age  of  snip,  188,  588. 

"  shi^    includes  all  builds  of  vessels,  184. 

how  insured  by  common  policy,  218. 

what  is  covered  by  policy  on,  in  common  form,  218. 

not  caigo,  218. 

proviiiMM,  ifeiHrea  nd  taeUe,  219. 


[The  Uefmencea  me  to  the  Seetims.} 


SHIP,  IKSURANCB 

outfit  in  the  sense  of  stores  and  provisions  for  the  v<tgnifftt 
not  outfit  and  fishing  stores  of  whaling  ■hipa,  219. 
bunker  coals  and  engine  stores,  220. 

 ift  aldp  ot  Mifawm&t  and  charterer,  961,  1S78. 

after  sale,  281. 
lender  and  borrower  on  bottomry,  289,  290. 


Mtere  or  ezfttsl  of 

251,  252. 

OKoept  in  insurance  by  holder  of  bottomry  bond,  243,  252. 

and  perhaps  by  captor,  2U. 

owner  of  cargo  cannot  insure  ship,  HO* 

pcoof  of  interest  in  ship,  1278. 

SHIP  OB  SHIPS  " 


SHIP-BROKER,  • 
can  insure  his  Gommissioii,''!2iO|  297. 

iHIPOWNEB, 

his  insurable  interest  in  ship,  261,  281. 
how  far  protected  by  the  ordinary  policy,  218 — 221. 
iawnuMO  of  Um  HabifitiM      improper  navigabion,  7,  81,  nn.  (r),  (•), 

260,  280. 

as  carrier  of  passengers,  235,  280. 

as  carrier  of  goods,  257,  309. 
BMj  bo  mawer  of  gooda  euriod  Irrhim,  7. 
Ida  iBaaraUe  inter^  in  freighi,  MS*  • 
when  it  commences,  265 — ^279. 
his  insurable  interest  in  average  expenses,  280. 

amPOWHEttr  clubs,  OO— im.    ISm  mutual  Imbusakcs  AssoouTKMr.} 

SHIPOWNER'S  LIABILITIES, 

for  improper  navigation,  insurable,  250,  280. 
whether  a  policy  is  required,  7,  81,  n.  («). 
aa  osnrior  of  poasengers,  insurable,  235,  280. 

goida,  SiTO  iMusUe  isteroat  in  tbe  gooda,  257,  300. 

SHIPPING  CHARGES,  • 
iadadod  is  inawralile  valne  of  gooda,  SOS. 

SHIPS  HUSBAND, 

has  no  implied  authority  to  insure  for  owners  of  ship,  130. 
insurable  interest  of,  in  his  oommiasion,  240. 


SHIP'S  PAPERS, 

concealment,  or  destruction  of,  whether  breach  of  warranty  of  neu- 
trality, 600. 

far,  Iflll,  m. 


SHIPWRECK.    ISee  Losses  Cove&ed  by  th£  Policy;   AAaoLUTE  ahb 
GoKsnuoiiVB  Total  Low  oh  teip.] 

SiaHATUBB  OF  INSUBEB.  {Sse  Bamammom  of  Fouor.] 
{The  Bef€remce$  me  to  the  Sediom,} 
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i^airiNQ  mjiMAjj,  102. 

SIMULATED  PAPERS, 

carrying,  without  leave,  is  breach  of  warranty  of  neutrality,  656,  664, 
666. 

and  of  implied  condition  that  ship  shall  be  properly  documented,  732. 
carriage  of,  is  proved  by  aentenoe  of  foreign  Friae  Court,  680,  732. 

SINGLE  AND  GBOSS  LIABILITIES,  793,  704. 

SINKING, 

wliftt  k  a,  001. 

SISTER  SHIP  CLAUSE,  795,  n.  (A;). 
SLAVES, 

not  a  legal  subject  of  insurance,  245,  n.  (a). 

loss  by  mortality  of  negro  slaves,  when  unaerwriter  liable  for,  781. 
[See  Lmt  Stock.] 

SLIP  OR  LABEL, 
what  it  is,  34,  102. 
specimen  of.  Appendix  B. 
formerly  not  admissible  in  evidwoe,  04. 
now  admissible,  34,  37,  n.  (^). 
not  enforceable  in  equity,  35. 
whether  it  can  now  be  stamped  as  a  policy,  37,  38. 
course  of  business  as  to,  102. 

ooncealmont  or  misrepreaentiUion  relates  to  time  when  slip  initialed,  022, 
567-^500,  576. 

SMALL  DAMAGE  CLUBS,  81. 

SMUGGLING, 

adv^ture  in  violation  of  British  revenue  laws  uninsurable,  741. 
aliter,  when  against  those  of  foreign  states,  742. 

if  underwriter  has  notice  of  nature  of  risk,  744. 
without  owner's  privity  is  bam^ry,  844. 

SOLVENCY  OF  THE  UNDERWRITER, 
faiaunmeea  of,  legal  fat  ttk  ooontoy,  829. 

SOUND  AND  DAMAGED  VALUES,  1010. 

SPARS, 

what  damage  to,  is  particular  avofago,  and  wiiat  wear  and  tear,  770. 
what  goBaral  average,  004. 

SPECIE  AND  RETURNS, 

policy  on,  doea  not  eover  advanoo  Wjoliarlerer,  240. 

SPECIES, 

what  amounts  to  los3  of,  1067—1076,  1079,  1080. 

8PECIFI0  DBSCBIFTION, 

of  nature  or  ezteni  of  intenst,  when  necessary,  251,  252,  252a. 

when  not,  251,  252. 

of  bank  notes  and  bills,  224. 

{The  References  are  to  the  Sections. ~\ 
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SPICIFIC  DESCRIPTION--«oirtMMi«rf. 
of  deck  goods,  225. 
of  live  stock  and  provender,  227. 
of  mM»  OB  goo^  and  eoauauanoiM,  241. 
of  kleiHi  of  Indflr  on  boltoMfy  mmk  g<wpoi>iMtit> 

SPOILED  STAMPS,  33. 

SfOLIATIOX  OF  PAPERS, 

it  lamek  of  nmial  eondoei,  666. 

SPONTANEOUS  COMBUSTION, 

underwriter  not  liable  for  loes  by,  778,  828. 

loss  of  frci<rlit  eonsequpnt  on  danger  of,  807. 
general  average  sacrifice  due  to,  918. 

STAGES, 

foyiy  ki,  689 — ^707.   [Attd  tee  Seawobthiness.} 

STAMP  ACT, 

ddhiitioii  of  policy  in,  7. 
wh&k  policy  compulsory  by,  7. 
requisites  of  policy  under,  8,  31. 
scale  of  duties  under,  31. 

on  policy  on  ship,  &c.,  under  construction  or  repair,  tl. 
effect  of  omission  to  stamp  under  old  law,  32. 
stamping  policy  after  execution  under,  32. 
penalties  tot  breadiei  of,  88. 
spoiled  stamps,  33. 

effect  of  Stamp  Acts  on  slip,  34,  35,  37. 

whether  a  ^p  can  be  stamped  as  a  policy,  37,  38. 

alteratioiis  in  policy  ss  affoeted  by  Stamp  Aot, 

STAY,  TO  TOUCH  AND.   ISee  Libebty  to  Touch  am)  Stay.] 
STEAM, 

hm  hf  exfMkm  9i,        m,  mti, 

STOPPAGE  IN  TRANSITU, 

effect  of,  on  insurable  interest  in  goods,  286. 

STORES, 

ship's  stores  and  provisions,  when  covered  by  policy  on  ship,  219,  220. 
fishing  stores  for  whaling  voyages  not  eoyered,  219. 
boidEer  eoalt  and  engine  stores,  when  covered,  220. 
whether  covered  by  policy  on  hull  and  maehiaflfj,  280. 

how  far  covered  by  time  policy,  220. 

sufficient  supply  of,  necessary  for  seawortiiiness,  713,  718,  719. 

STOWAGE, 

bad,  is  ouseawortbiness,  717. 

STRANDING.   [See  Losses  Covekbd  bt  xbb  Fouot.] 

STRANDING,  VOLUNTARY. 

a  general  average  loss  when  ship  is  got  off  again,  937. 

<  though  not  treated  so  in  uas  eonntry,  938. 
where  ship  lost,  but  cargo  saved,  MS. 
in  the  United  States,  940. 
is  a  stranding  within  the  memorandum,  886. 

[The  References  are  to  the  Sectiom.l 
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STRANDING  WITHIN  THE  MEANING  OF  mm  MEMORANDUM, 
there  must  be  a  settling  down  on  the  obstraeSl^  object,  not  a  mere 

touch  and  go,  888. 
grounding  must  not  be  in  the  ordinary  course  of  things,  889. 

bnt  nnosaid  or  aedd«ntal,  890. 
instances,  890. 

pnrposdij  running  ship  on  shore  is,  886. 

STRIKING  OFF  LOSSES, 

what  it  was  under  old  practice,  1241. 
^ect  of,  on  imdorwrttw't  liainlity,  1242. 

SUDJECTS  OF  MARINE  INSURANCE, 

in  general  everything  exposed  to  sea  risks  may  be  insured,  217. 
ship,  218—221. 

hull  and  machinery,  218,  220. 
goods,  222—228. 

freight  and  advanced  freight,  229 — ^284. 
passage  money,  235. 
profits,  236—239,  241. 

commissions,  240,  241. 

bottomry  and  respondentia  loans,  242,  243. 

seamen's  wages,  244. 

ppamon's  effects,  244. 

master's  wages  and  effects,  245. 

slaves  uninsurable,  245,  n.  (a). 

disbursements,  246 — 247. 

bills  of  exchange,  248. 

specie  and  returns,  248. 

money  advanced  on  account  of  freight,  248. 

shares  in  companies  uninsurable,  249. 

shipowner's  liabilities,  250. 

nature  and  extent  of  inter^t  in  subject  need  generally  not  be  described, 
251— 262b. 

extent  of  interest  intended  to  be  insured  is  for  jnry,  1274. 

SUBMERSION, 

whether  necessarily  a  total  loss,  1048,  1149. 

SUBROGATION, 

principle  of,  1225,  1226. 

distinction  between,  and  abandonment,  1227. 

sometimes  confused,  1230. 

can  subrogation  give  underwriters  more  t^an  an  indonn^f  1228 — ^1280. 
limitations  of  the  doctrine,  1231—1236. 
underwriter  can  only  stand  in  the  shoes  of  the  assured,  1231. 
underwriter  only  subrogated  to  rights  of  assured  in  respect  of  snb- 

jeot-matter  insured,  1232,  1288. 
not  entitled  to  thirds  or  to  demurrage  paid  by  tortfeasor  where  these  are 

not  included  in  his  settlement  with  his  assured,  1233. 
when  underwriter  is  entitled  by  subrogation  to  gifts  reedlTed  by  assured, 

1284—1236. 

subrogation  where  several  insurances  by  different  persons  exceeding  valna 

of  thing  insured,  333,  334,  1237. 
bailor  and  bailee,  1238. 
carrier  and  owner  of  goods,  1238. 

mortgagor  and  mortgagee,  333,  1239. 

on  which  set  of  underwriters  does  loss  eventually  fall?  1238,  1239. 
assured  must  not  prejudice  insurer's  rights  of  sobrogation,  1240. 


[The  Beferencea  are  to  the  Seetiom,} 
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SI3BSOQATlOl!J— continued. 

assured  should  disclose  unusual  terms  in  contract  of  oariiag«  wldcb  may 

affect  iosorer's  rights  of  subrogation,  1238-. 
May  gif«  a  oaadiiMmal  fdeaae,  IM. 

SOBSGBIPTION  OF  POLICY, 
is  essential,  26. 
mode  of,  26,  102. 
«i  Lfeyd's,  77. 

«t  lAojrd's  maim  s  Mfuato  eoninet,  I6»  77. 
by  partners,  79. 
by  companies,  79. 
by  mvraal  aaBoeisHons,  80. 
ents,  166. 

oi  i««rt't  anyiQnfty,  166,  1276. 

SUBSTITUTED  CARGO, 

wifMcd  by  jpoliey  on  goods,  SiS. 

expensM  oT  p«l&i«      boiiird»  fliuttged  agdM  nadenrritar  m  Iraiyht; 

880. 
* 

SUBSTITUTED  EXPENSES,  963. 

SUBSTITUTED  SHIP, 
Mglrtpi9alil«to,881. 

mrccouRiNG  distressed, 

deviation  for  purpose  of,  is  justifiable,  434. 

SUE  AND  LABOUR  CLAUSE.    lAnd  see  Pabwculae  Ohabges.] 
font  of,  S2. 
object  of  the  clause,  865. 

maritime  salvage  not  recoverable  under,  864,  866,  870. 
salYage  services  under  contract  recoverable  under,  865,  871. 
«ffwi  of,  in  policy  d  re-insurance,  325,  nt7,  SOS. 
-wltere  inapplicable,  may  be  ignored,  73. 

statutory  duty  of  assured  and  his  agents  to  awt  or  minimise  a  loss, 
799a,  870. 

pMtieiUnr  ehaigee  reeoverable  under,  869. 

Sineurred  in  order  to  avert  a  loss  which  would  fall  on  insurer89  870,871. 
notwithstanding  warranty  against  particular  average,  901. 
general  average  not  recoverable  under,  87Q. 

ooili  of  ntbmim  date  isr  tHddi  nadtwitteiMi  wonld  lim  been  liable. 
872. 

expenses  to  avoid  deterioration  of  cargo,  873. 
only  reasonable  expenses  recoverable,  874. 


apfBaaNo  to  e«iiiii%  hmmaob  agiM  lialililgrf  871. 


mnBS  CANAL, 

i%901. 


SUM  INSURED, 
danaa  for,  98. 

ba  alated  in  poliey,  8,  28. 


•SUNK  OR  BURNT," 

in  tiie  memorandum,  882,  891. 


[The  Rejerences  are  to  the  Sections.'} 
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SUSPICION  OF  DAMAGE, 
loes  by,  784,  811. 


SUSPICIOUS  PAPEBS, 

carrying,  is  breach  of  warranty  of  neutrality,  666. 


T.  L.  O.   lUee  Total  Loss  Only.] 

TACKLE,    '  i  i 

defect  in  ground  tackle  is  unseaworthiness,  718. 

fishing  tackle  of  whaling  ships  not  covered  by  general  ittsimuioo  on 

goods  "  or  "  ship,'*  219,  226. 
comes  nnder  head  of  ^'ontftt,"  219. 
general  average  tiiioiigh  ex^motdiaiary  use  of,  982. 

TAKINGS  AT  SEA,  829. 
TECHNICAL  WBAE  AND  TEAR,  777. 

TELEGRAPH, 

duty  of  principal  to  telegraph  information  to  agent  insuring,  577. 
duty  of  agent  to  telegraph  information  to  principal,  586. 

TEAIPOUARY  REPAIRS, 

in  cases  of  constructive  total  loss,  1129. 
when  particolar  average,  1081. 

TERMINATION  OF  RISK, 

in  voyage  policies.    [See  Duratio?^  or  Risk  IN  YoYAOB  POLIOIKS.I 
m  time  policies.   [See  Time  Policy.] 

TERMINI  OP  THE  VOYAGE, 

what  they  are,  and  how  deaoitbed,^869,  372—^75. 

THIEVES,  THEET  (EURTUM), 

whether  underwriter  liiOile  ^  loss  by,  887. 

limitatioB  of  iMpornnet^u  reeponaibiiifcy  for,  802.  IMHMHI 

TlilRD  NEW  FOR  OLD, 
dednelion  of,  1024—1030. 

I8ee  AimmTMBKT  op  Paktiouub  Average  on  Ship.] 

THIRTY  DAYS  AFTER  ARRIVAL, 

duration  of  risk  expressed  to  continue,  495. 

TIME, 

reasonable,  is  question  of  fact,  1274,  n.  (o). 
computation  of,  in  a  time  pcdicy,  441. 
proof  of  time  of  low.  442,  1282. 
of  tino  of  sailing,  1281. 

TIME  CHARTER, 

insoranoe  of  freight  under,  with  diminishing  ^lause,  276. 

TDfE  CHABTBB  CLAUSE,  787. 

[The  Uefermeea  are  to  the  Sections.] 
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TIME  OF  LOSS, 

TIME  OF  SAILING, 

need  not  usually  lie  di^clooed,  592. 
when  material,  592 — 596. 
proof  of,  1281. 

wmadim  as  to,  641 — 653.   lUeo  WAiiBAimBs,  Exi'&fiss.J 

TiMi:  POLICY, 
what  it  is,  436. 
dttmlkm  of  risk  under,  437,  441. 

may  be  retro8x>ective,  437. 

underwriter  liable  wliere  ship  receives  her  death -wuuiid  within  the 
term,  but  does  not  sink  till  after  its  expiration,  438. 

lifltited  in  iiiis  country  to  one  year,  489,  440. 

may  be  jiroloiig-cd  by  special  daniK,  58,  440. 

continuation  elauae,  440. 

ecHnmen cement  of  risk    from  "  a  day,  441 . 

time  of  wliat  place  determines  duration  of  risk,  441. 

proof  of  time  of  lass,  in  case  of  missing  ship,  442. 

mixed  policies,  or  time  policies  with  a  local  description  of  the  voyage 
inaond,  448. 

ooanlnolioB  and  eiieet  of  nuxed  p(^cies,  448. 

ship  need  boI  be  at  termmm  m  qmo  ai  the  ooMBem«tteiit  lira  tmn, 
444. 

end  of  risk  in  mixed  policies,  444. 
stamping  of  time  policies,  81.    [See  Stamp  Act.] 
policies  for  voyage  and  time,  31,  445. 
no  warranty  of  seaworthiness  in  time  policies,  697. 

TOTAL  LOSS.  Absolute  Total  Loss;  Constiuctive  Total  Loss.] 

"  TOTAL  LOSS  ONLY,"  902. 

TOUCH,  STAY,  AND  TRADE.   [See  LiBBBff  to  Touch  and  8ta¥.] 

TRANSlill'iMEXT, 

power  and  duty  of  master  as  to  transiiiument  of  cargo.    ^See  MASTiiK.  I 
no  general  ri|^lit  of  transhipment  in  floating  policies,  192. 
8liil)owner  entitled  to  full  freight  on  arrival,  207. 
generally  underwriter  on  goo<M  not  liable  after,  191,  468. 

but  remains  liable  if  cargo  ixanshipped  with  his  consent  or  from 
necessity,  192,  408. 
whether  he  is  liable  for  increased  freif^t,  214,  811,  881. 
liability  of  imderwriter  on  fxeigbt  lor  irfptinm  of,  1168. 

TKExiTlES, 

intemationa],  pmrt  ei  hm  of  land,  740. 
inmiraiifies  en  adtentaras  iMatiqg,  aie  void,  740. 

TRIALS, 

a  peril  insured  against  by  a  shipbuilder's  policy,  861a,  n.  (r). 
imnnaiile  interest  of,  in  tmst  piaperty,  800. 

[The  Refer enced  are  to  the  Sections.] 
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UNDERWRITERS, 
who  may  be,  76. 

different  kinds  of.   [See  Insurer.] 

i^Me  of  bfO^niMs  between  nnderwiiters  and  brokers.   [See  Brgkebs.J 

UNINSURED, 

meaning  of  "  warranted  uninsured/'  637. 
reason  for  warranly,  and  constonction  of,  797. 

UNREPAIRED  DAMAGE, 

when  recoverable,  1032— 1032b. 

UNSEAWORTHINESS. 

wbat  eonsti^ites.   (Sw  Sbawortsibbss.] 

UNVALUED  POLICY, 

definition  of,  9.    [And  Me  Opbk  Poijot.] 

trSAGE.   [See  CoNSTBUcmoir  of  Sea  Poliohs.] 

USAGES  OF  PARTICULAR  TRADES  AND  PORTS, 
admissibility  of  evidence  and  effect  of,  55 — 57. 
of  East  India  trade  to  make  intermediate  voyages,  58,  505. 
of  China  trade  to  store  rigging  in  bank  Hauls  in  Canton  Biver,  58,  507. 
of  African  trade  in  relation  to  delay,  414. 
when  risk  on  goods  ends  in  African  barter  trade,  408. 
of  Newfoundland  trade  to  make  banking  or  int«*n]iediate  voyages,  5S, 
62,  482. 

when  risk  on  goods  ends  on  outward  risJcs  in  Newfoundland  trade,  58, 
401. 

of  Olporto  wine  trade  for  ships  to  complete  loading  outside  the  bar,  59. 
of  Florida  trade  to  load  at  Tigre  Island,  though  insured  "  at  and  from  " 

Amelia  Island,  59,  454. 
as  to  discha^ng  goods  at  Leghorn  and  at  An^ngel,  59. 

in  Spanish  contraband  trade,  457. 

in  West  India  plantation  trade,  457. 

in  St.  Petersburg  and  Hamburg  trade,  457. 

in  Port  of  Loncbn,  457,  458. 
particular  usages  must  be  proved  to  satisfaction  of  jury,  1273. 


VALUATION  OF  INSURABLE  INTEREST, 

in  theory,  the  termination  of  the  risk  should  be  regarded,  330. 
in  practice,  the  outset  alone  is  considered,  338. 
infringement  of  indemnity  principle,  337,  33S. 

for  general  average  purposes.   [See  Adjustmknt  of  Gknkral  Avkraoe.] 

VAI.UED  POLICY^ 

effect  of,  on  principle  of  indemnity,  3,  n. 
definition  of,  9. 

distinction  between,  and  wager  policy,  318. 

the  valuation  clause  and  its  effect,  339,  340. 

as  to  nnderwritor's  liability  for  general  average,  389,  1000. 

how  applied  in  cn-se  of  partial  loss,  340. 

meaning  of  "  opening  the  i)olicy,"  340. 

valuation  always  binding  between  assured  and  underwriter,  341,  797. 
but  excessive  valuation  may  avoid  the  whole  contract,  319,  342. 


[The  References  are  to  the  Sections.] 
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VALUED  VOLlCY—^mimtted. 

when  alioald  eieessiTe  yalaation  be  disclotied?  S4t. 
what  is  a  proper  valuatian  of  goods  ?  343,  344. 

underwriter  may  always  ahow  whole  interest  valued  has  not  been  at 
risk,  345. 

▼alvaAum  may  under  these  cLronmstanoes  be  opened,  345,  346. 

but  renudiM  hukding  as  to  value  of  the  whole  contemplated  Migo, 

nBleM  assuied  o^  intonM  to  rtitoB  a  part,  355. 
valuation  immaterial  in  estimating  a  constructive  total  loss,  348,  1133. 
effect  of  several  insuranoes  on  same  thing  differently  vftlned  in  diffemi 
policies,  349—354. 
wfMre  ■Miiiil  has  previously  reeofered  under  o&ner  poUoies,  850 
—352. 

advisability  of  nung  flnt  upon  polieies.of  leaser  ynlvatioiia,  S61, 
853. 

praeiiee  of  ay^rage  adjusters,  858. 
adjustment  of  ooalribntion  hetwecn  mmIw  wiiltrdn  notfeiee  dMfawptty 
valued,  354.  ^ 
on  ship  considered,  358. 

proof  that  aarared  on  alup  and  freiriit  reeeiyea  nM>re  than  indemnity 
for  total  liM^,  887.  ' 
on  freight,  358. 

for  a  voyage  of  several  stages,  358. 
aaodem  oae  of  yahwd  tee  poliinea  on  freight,  856. 
on  goods,  359. 

specific  valuations,  359. 

to  be  thereafter  declared  and  valued,"  360. 
yalaation  should  be  dedared  before  kaa,  880. 
doefi  valuation  of  gnedi  for  a  yoyage  apply  fo  pmeeeii  or 

returns?  360. 
does  valuation  include  premium?  888. 
atipnlation  as  to  rate  of  exenanffe  doea  not  make  a  yalned  policy,  861. 
apportionment  of  yalnaliaai  wtiere  <me  gnm  awn  eovera  .yarietice  of 
suhjecta,  861. 

VENDEE  AND  VENDOB» 

iMurable  interest  of,  in 

how  proved,  1279. 

usually  depends  on  property,  282. 

wben  the  property  passes,  282,  288. 

may  depend  on  agreement  as  to  riak,  384,  285. 

after  stoppage  in  transitu,  286. 
inanrable  interest  of,  in  profits,  287,  288. 

proof  required         aome  pnSUa  woM  baye  been  made,  237. 
287. 

whether  goods  must  have  been  shipped,  238. 
duty  of  vendor  towards  vendee,  as  r^ards  insurance,  137a. 

VICE,  INHERENT, 

underwriter  not  liable  for,  778. 

contribution  for  general  average  loss  due  to,  918. 

VOLITION,  OR  ELECTION, 

loaa  due  to,  ia  not  ineored  against,  785. 

VOLUNTABT  STBANDIKG.   [800  Stranding,  Voluntary.] 

VOYAGE, 

inaored  (viaggiutn),  14,  369. 

bow  deaeribed  in  pidley,  14,  372,  373. 


IThe  References  e^e  to  the  Sections.] 
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VO  YAG  E—oontinued. 

of  the  ship  (itar  tmvis),  369. 

deyiation,  what  it  is,  870.    ISae  DlflAflON.] 

abandonment,  or  change  oi  yoyage,  wbat  it  ia,  870.    {Sho  Urnxm  OF 

Voyaoe;  Deviation.] 
distinction  between  the  voyage  insured  and  the  voyage  of  the  ship; 
between  deviation  and  cba^e  of  yoyage,  871. 

termini  of,  how  ascertained,  372. 
courso  of  ship  need  not  be  set  out,  373. 

distinction  between  insuring  "  from  "  and  "  at  and  from,"  374,  473, 
474. 

insurances  for  the  round  voyage  "out  and  home,"  375. 

duration  of  insured.   [See  Duration  of  Rlsk  in  Voyaoe  Policies.] 

VOYAGE,  FIRST, 

when  ship  ia  on,  1026,  1087. 

VOYAGE,  LOSS  OP, 

by  blockade  or  embargo,  not  covered,  804,  806. 

by  fear  of  capture,  804 — 806. 

has  nothing  to  do  with  loas  of  ship,  784,  1104. 

but  may  effect  eonatmotiye  total  loss  of  soods,  807.  882.  1142. 
1143. 

not,  however,  mere  loss  of  season,  1145 — 1148. 
effect  of,  on  freight  policy,  1089,  1166. 

VOYAGE  POLICY, 
what  it  is,  9,  369. 

deaoription  of  voyage  insured  in,  14,  869,  872. 
change  of  such  voyajjfe,  370,  371.    {Sef  aho  Drviation.] 
deviation  from  such  voyage,  370,  371.    \ See  nUo  Deviation.] 
voyage  inaured  in,  may  be  entire,  though  consisting  of  several  passages, 
376. 

impUed  warranty  of  (^worthiness  in,  80,  686.    \8ee  aho  Seawobthi- 

NESS.  J 


WAGER  POLICY, 
definition  of,  9,  311. 
form  of,  811. 
legal  at  common  law,  811. 

**"L}^o^^^  common  form  are  taken  to  be  polidea  on  intereal, 

311,  313,  314. 
wager  policies  void,  812,  818. 

provisions  of  10  Goo.  II.  c.  37,  did  not  extend  to  foreign  riiipa  or 

their  cargoes,  nor  to  Ireland,  313. 
but  no  such  exceptions  under  Marine  Insurance  Act  of  1906... 313 
other  exceptions  abolished  by  the  Act,  820. 
effect  of  Mar.  Ins.  Act,  1909... 313a. 
effect  of  no  expectation  of  interest,  314. 
wbetiier  void  under  Gaming  Act,  316. 

must  Court  take  notioe^  nature  of  wager  poUcy,  if  not  pleaded? 

315,  n.  {p). 

do  wager  jK>licies  vitiate  other  insurances?  316a. 

what  polieiea  are  wager  poHcies,  316—319. 

yalned  policy  not  a  wager  policy,  818. 

but  may  be  a  policy  by  way  of  gaming  or  wagering,  319. 

illegaUty  of  gaming  contracts  under  foreign  laws,  321 . 

agent  ranst  account  to  principal  for  money  received  under,  121. 

whether  a  breach  of  warranty  to  keep  ship  uninsured,  687. 

broker  not  liable  for  failure  to  effect,  161. 

return  of  premium,  1268,  1256. 

IThe  References  are  to  the  Sections.] 
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WAGERING,  STATUTES  AGAINST, 
whether  wger  policies  within,  315. 

WAGES, 

of  master  insurable,  245,  308. 

of  officers  and  seamen.    [See  Seamen's  Wages.] 

wages,  sbMidoiiiiMiit,  payable  by  abandonees  of  ship  out  of  the 

salvage,  IHI.  ^ 

WAGES  AND  PROVISIONS, 

not  <»dinarily  general  average,  916. 
in  ^rt  of  refuge,  961. 

danng  delay  or  embaigo  are  not  covered  by  poliey,  784,  885. 
WAIVER, 

of  implied  warranty  of  seawortiiiness,  49,  690. 

of  compliance  with  representation,  561. 
of  disclosure  of  material  information,  618. 
of  brea^  of  warranty,  52,  633. 

®^o'^"^****  **  ***  etttaneneement  of  voyage  within  a  reasonable  time, 
o7o. 

of  notice  of  abandonment,  1062,  1091,  1190. 
WATVBB  CLAFSB,  28. 

WAR, 

public  policy  of  country  of  insurer  avoids  insurances  on  emeiilT's  oio- 

perty,  85,  86   753.    [See  Alien  Enemy.]  , 

Mid  on  trade  of  8iib|eet  with  tiie  enemy,  764.    [See  Illegality.] 

•-f'^^'rl"  ^^t"^""*^''  insurances  on  trade  of  omtral  with  enemy. 
76o.   [See  Illegality.] 

WABLIKE  OPERATIONS,  ' 
meaning  of,  905e— 906e. 

WAR  RISKS, 

resolutions  of  Lloyd's  underwriters  as  to,  10. 

clauses  excepting,  903 — 906. 

mntual  associations  to  iBsoie  against,  81. 

"WAREHOUSE  TO  WAREHOUSE"  CLAUSE,  328,  447,  n.  (/). 

WABRAimES,  EXCfEPnVE, 

fiee  of  average.    [See  MEisroRANDUM.] 
particular  average,  901. 
capture  and  seizure,  10,  903 — 905f. 
confiscation  in  ports  of  discharge,  904. 
capture  in  port  genoralfy,  90S. 
mortality,  782. 

WARRANTIES,  EXPRESS, 

I.  General  ruJpn  ait  to  fixprefts  warrattttea, 
commonly  inserted  in  policies,  29. 
alteration  of  date  in  warranty  to  sail,  43. 

does  not  require  a  stamp,  47,  48. 
distinguished  from  r^resentations,  5S9-4»8. 
definition  of,  628.  ' 
provisions  of  Marine  Insurance  Act  relating  to,  628. 
promisMry  and  aflrmative  warranties,  628. 

[The  Eeferenees  me  h  the  Sections.] 
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WARRANTIES,  KXPHmS—coniinued. 

I.  General  ruiea  as  to  expreas  warranties — continued. 

most  be  written  somewhere  on  tiie  face  of  the  policy,  29.  529. 
629. 

or  be  referred  to  in  the  policy,  29,  629. 
require  no  peculiar  form  of  words  nor  special  clau.sc,  630 . 
statement  of  national  character,  whether  a  warranty,  631. 
must  be  strictly  fulfilled,  580,  ^2. 

whether  fulfilment  of,  always  a. condition  precedent,  632,  634. 
no  inquiry  can  be  made  as  to  materiality  of,  530,  632. 
breach  and  loss  need  not  be  connected,  633. 
breach  may  be  waived  by  insurer,  683. 

breach  is  no  defence  to  a  claim  for  a  loss  before  breach,  684. 
whether  non-compliance  with,  ever  excused,  635,  636, 
whether  assured  must  prove  compliance  with,  1277. 
construction  of,  by  mercantile  nsaffe,  687. 

not  to  be  extended  by  implication,  638. 
meaning  in  w«mnty  of  "no  iron,"  637. 

of  "seaman,"  637. 

of    nninsored,"  637,  797. 

ef  **}amM  trade,"  687. 

II.  Efeot  of  varioua  warranties, 

A.  Warranties  prohibiting  navigation  within  certain  limits,  639. 

B.  Warranty  of  ship's  safety  at  particular  time  and  place,  640. 

that  ship  is  "well"  or  "safe"  on  a  givmi  diy. 
640.  a 

that  ship  is  *'in  port"  on.  a  given  day,  640. 
c.  Warranty  as  to  time  of  saiUng,  641—^8. 
summer  and  winter  risks,  641. 
exact  compliance  with  this  warranty  required.  641. 
"to  sail  after  "  a  given  day,  641. 
"  to  sail  "  from  an  island,  after  a  given  day,  642. 
"  to  sail  "  and  "  to  sail  from  "  distinguished,  643. 
"  to  sail  '  before  a  given  day  in  a  policy  "  at  and  from  "  an 
island  or  district,  644. 
ship  must  quit  her  moorings  in  state  of  readiness  for 
voyage,  644,  646. 

subsequent  unforeseen  detention  immaterial,  644.  645 
649.  '  ' 

calling  for  despatches  at  anoilier  port  immaterial,  645, 

sailing  to  rendezvous  for  convoy  suflScient,  646, 
state  of  ship  which  satisfies  warranty  "  to  sail."  647 
*  to  sail  "  m  a  voyage  in  stages,  648. 
involuntary  deten<aon  after  sea  voyage  has  begun,  649. 
snip  must  break  ground,  650. 

with  bmid^pde  intention  to  prosecute  voyage,  661. 
"to  depart,"  662.  ^-w  ^ 

"to  sail  from."  653. 

alteration  of  date  in,  does  not  need  fresh  stamp,  43,  47,  48. 

D.  Warranty  to  sail  with  convoy,  654. 

compliance  therewith  excused,  if  peace  supervenes,  636. 

E.  Warranty  of  neutrality, 

origin  and  object  of,  666. 
meaning  of,  656. 

implies  that  ship  or  goods  are  neutral  owned  at  omnmenoement 
of  nsk,  666. 

and  shall  so  remain  as  far  as  depends  on  the  assured,  666 
867.  ' 
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II.  Effect  of  varU/ufi  warranties — continued. 
E.  Warranty  of  neutrality — contintted. 

implies  that  ahip  or  goods  are  neutral  owned  «l  odaUBenoement 
of  risk — conHmiei. 
and  that  ship  shall  carry  neewaij  p»p«n  to  oitablith  lier 

neutrality,  656,  661. 
and  shall  behave  as  a  neutral  shij»,  656. 
breaeh  of  implied  oondifeioa  only  aTO&it  ooBftnwl  in  eaM  of 
kM  d«e  te^,  «5i.  Ml  . 

instances  of  breach  ofi  656. 

assured  does  not  warrant  ev^ts  beyond  his  control  after  b^in- 

niug  of  risk,  656. 
breach  of,  for  want  of  neutral  ofrnerddp, 
property  must  be  neutral  owned,  657. 

neutral  domicil  the  chief  test  of  neutrality,  667.  • 
unless  acquired  flagrante  bello,  657, 

property  not  considered  neutral  when  omineoted  with  a 
eranmercial  establishment  in  a  hostite  oamtittji  698. 

or  not  wholly  neutral  owned,  658. 

or  in  transit  to  or  from  a  hostile  country,  669. 

breach  of,  for  want  of  neutral  origin, 

cokmial  prodoee  of  the  enoiiy  ooandared  hostiie,  660. 

aUter,     ttit  iUfped  ftam  a  mnknX  port«  660. 
htmsAk  of,  for  waai  ef  fcoper  dIaBiMmtn  tmA  proofs  of 

neutrality, 

proofs  of  national  character  required  by  the  law  of  nations, 
661. 

the  flag,  661.  , 

the  passport  or  sea  letter,  661. 

the  certificate  of  registry,  661. 

the  faffl  of  sale,  661. 

the  muster  roll  or  diip'e  artide»,-661. 

the  charter-party,  661# 

the  log  book,  661. 

the  bffl  off  healfli,  661. 

proofs  of  the  national  character  of  the  cargo,  <)6 1 . 
the  want  of  none  of  theee  documents  singly  is  conclusive, 
661. 

doeoments  required  by  oommeroial  treaties,  662. 

want  of  documents  required  by  ordinances  of  the  capifKr 
state,  but  not  by  law  of  nations,  no  breach,  663. 
breach  of,  by  engaging  in  privileged  colonial  or  coasting  trade 
of  the  enemy,  664. 
the  role  of  1756... 664. 

rule  not  applied  to  goods  landed  at  a  neutral  port,  666. 
rule  not  admitted  in  the  United  States,  666. 

breach  of,  b^  carrying  simulated  papers,  666. 
or  suspioioiis  papers,  666. 

or  attempliag  to  di^gviae  belligei«Bt  goods  as  neutral, 

666. 

.or  concealing  papers,  666. 
or  spoliatiiig  or  aesteoying  papers,  666. 
no  breadi,  foi>  insured  neutral  ship  to  earry  eneaj's  goods, 

667. 

lor  goods  neutral  owned  to  be  loaded  on  enemy's 
vessel,  667. 

ukieM  a  dup  of  war,  or  sailiiig  under  hostfle 
etMivvy,  667. 

ri"^  E^sremes  are  to  ike  Seetums.} 
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XI.  Effect  of  variom  warranties — continued! 
£.  Warranty  of  neutrality — oontwued. 
hreadi  of,  by  violating  blockade,  668. 

by  cairrying  hostile  desptttehes  or  persons.  669. 
670. 

ambassador's  despatches  not  within  the  rule, 

OVV. 

by  carrying  contraband  of  war,  670. 

breach  of,  by  resistance  of  search, 

object  and  extent  of  right  of  search,  671. 
Armed  Neutrality  of  1780... 671. 
Declaration  of  Paris,  1856... 672. 
Declaration  of  London,  672,  n.  (Jc). 
Eeprisals  Orders  of  1915  and  191 7... 672a. 
^  exposition  of  the  doctrine  of  the  right  of  search  in  The 

Maria,  673. 

resistance  of  search  by  convoy  is  a  forfeiture  of  nentraUtr 

as  to  the  whole  fleet,  674. 
the  right  of  search  indndes  that  of  sending  into  port  for 

adjudication,  674. 
how  and  by  whom  it  can  be  exercised,  674. 
foreign  judgments  as  evidence  of  breach  of  neutrality, 
must  be  of  a  competent  Court  of  prize,  676. 
Court  must  be  captor's,  676. 
sitting  in  dominions  of  captor  or  his  ally,  676. 
whether  prize  may  bo  in  neutral  port,  677. 
how  far  the  sentence  of  sndi  Court  is  oonolosive  evideoee 
of  breach,  678—685. 
rule  expounded  by  Lord  Ellenborough,  678. 
and  fUlowed  in  the  United  States,  678. 
sentmee  only  conelnsive  as  to  what  it  professes  to  decide, 

grounds  of  condemnation  may  be  inferred  fn»n  whcOe  of 

•Mftence,  680,  682. 
sentence  conclusive  thoiUfh  unjnst,  681. 

«»«y  be  obviated  by  special  agreement, 

■e^WMse  «q»es8ly  on  ground  of  breach  of  arbitrary  regu- 

Mon  not  proof  of  breach,  684.  ^  ^ 

sentence  good  in  part,  685. 
F»  Warranty  to  remain  partially  uninsared,  667,  7»7. 

WARRANTIES,  IMPLIED, 
•  terms  implied  in  policies,*  30. 

waived  without  additional  stamp,  49. 
unified  irorranty  as  to  seaworthiness.    \8ee  Seawobthinbss  1 
no  implied  warranty  as  to  nationaKty,  727.  ^"*™^8-J 

'Tl'^T.I*o*"*-'        '^'P'^  P*P«'»  ahaU  be  as  reqmi«d  br  law  X8m 

impKed  warranty  of  the  legaUty  of  the  adventure.  I^a^.] 

WARRANTY  OP  raUTOAUTy,665-HI86.    [^^  Wareai™,  |&««..] 
WARRANTY  OF  SHIP'S  SAFETY,  640.    iSee  WAEBAiimB,  Bxpeb«.] 
^""^SJs.f  ^^^^  NAVIGATION,  m.  Waeraxties, 
WARRANTY  TO  KEEP  PARTLY  UNINSURED,  637,  797. 
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WARRANTY  TO  SAIL, ^641—653.    ISee  Wabbantibs,  Express.] 

WBAR  AND  TEAR, 

risk  of  loss  by,  does  not  fall  on  underwriter,  775. 
what  is  wear  and  tear,  and  what  average  loas,  776. 
in  case  of  amolMm  sad  eablM,  776. 
in  case  of  humAb,  spars  and  sails,  776. 
technical  wear  and  tear,  777. 

damage  caused  by  siwringing  aleak,  777.      ,    .  .  , 

damage  done  to  Inill  by  fi^itiiig,  bj  cnmy't  Aot,  by  woniis,  wis,  fco., 

777,  825. 
daauige  to  copper  sheathing,  777. 

WEARING  APPAREL,   [^faa  (XanBB.] 

WELL,  .        a  ^.n 

warranted  "  well "  on  a  given  dqr>  o40. 

WHAMNG  VOYAGES,  ^  ooi^ 

tte  produce  of  the  fishing  is  covered  by  policy  on  goods,  22b. 
but  the  "  outfit  "  and  stoies  are  not,  226. 
nor  by  policy  on  ship,  219. 

WIRELESS  TELEGRAPHY,  434,  n.  (0- 

WORMS,  .  ^. 

damage  to  hnU  <tf  ddp  by,  777, 

WRECK,  WRECKAGE, 

cut  away,  whether  genaraL  aTonge,  91i. 
what  is  wreck,  929. 

wreckage  of  cargo,  980.  ,. 
principle  appUed  to  voluntary  stranduig,  m. 

value  of,  whefliar  to  be  taken  into  aeeoont  in  ertimating  oonrtraotive 
total  lam,  llti. 

WRECK,  REMOVAL  OF,  ,         ^.  i:  luuw 

abandonment  to  nnderwritew  releases  shipownws  from  liability,  1212. 
do  mtAuimtUmM  on  ddp  beeane  Rabla  forP  121i. 

WRECKERS, 

plunder  by,  8S7,  IM. 

YORK-ANTWERP  RULES,  918  and  Appendix  C. 
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